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1894,   chap.   380.     Possession  of  unculled 

oysters  prohibited..  102 
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Art.  17,  i§  178.  170.     Grand  Jury  in  Prince 

George  s   county 85' 
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ANNOTATED. 


PENNSYLVANIA  SUPREIVIE  COURT. 


Ida  M.  WALLACE 

V. 

f^ENNSYLVANIA  RAILROAD  COMPANY, 

Appt, 

(196  Pa.  127.) 

t.m  Tlie  prollta  of  a  boardlnv  liouae  con- 
dacted  by  one  Injured  by  negligence  may  be 
considered  In  determining  her  earning  power 
as  an  element  of  damages  to  be  awarded  for 
the  Injury. 

"S.  Recovery  for  permanent  impair- 
ment of  earning  po'vrer  by  a  negligent 
injury  to  a  boarding-house  keeper  cannot  be 
had  on  evidence  merely  that  when  she  was 
able  to  resume  business  after  the  Injury  her 
house  was  not  as  well  filled  as  before,  with- 
out showing  the  cause  or  its  effect  on  the 
profits. 

(March  12.  1900.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Court  of.  Common  Pleas,  No.  4,  for 
Philadelphia  County  in  favor  of  plaintiflf  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  resulted 
from  defendant's  negligence.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Oeorse  Tucker  Bispl&am,  for  ap- 
pellant: 

There  are  three  things  for  which  a  plaintiff 
in  such  a  case  as  the  present  may  be  allowed 
damages:  First,  expenses;  second,  pain 
and  suiTering;  third,  injury  to  earning  pow- 
er. 

See  Ooodhart  v.  Pennsylvania  R.  Go,  177 
Pa.  14,  36  Atl.  191. 

There  is  no  evidence  of  diminution  of  earn- 
ing power. 

Pennsylvania  R.  Co.  v.  Zehe,  33  Pa.  318; 
Pennsylvania  R,   Co.  v.   Vandever,   36   Pa. 


T^CfTE. — Damages  for  tort  as  affected  by  loss  of 
profits. 

I.  Scope  of  note. 
II.  General  rules. 
III.  Personal  injuries. 

a.  General  rules  as  to. 

b.  Profits  lost  as  an  element  of  damages. 

c.  Profits  lost  as  exJidence, 
lY.  Trespass  against  the  person. 

y.  Trespass  against  property. 

a.  The  general  rule. 

b.  Profits  lost  as  an  element  of  damages. 

c.  Profits  lost  as  evidence. 
VI.  Negligence. 

a.  Scope  and  general  rules. 

b.  Failure  to  perform  and  improper  per- 

formance of  legal  duties. 

c.  Performance  of  acts  in  violation  of 

legal  duty. 

1.  Ohstruction    of    highways    and 

waterways. 

2.  Maintenance  of  nuisances    and 

other  breaches  of  duty. 
TIL  Conversion. 

a.  General  rules  as  to. 

b.  Without  fudicial  process. 
c  Under  judicial  process. 

1.  By  seizure  under   wrongful   at- 

tachment. 

2.  By  seizure  under  wrongful  re- 

plevin. 
8.  By  seizure  under  wrongful  ewe- 
cution  or  other  process. 
"VIII.  Wrongful  injunction. 
IX.  Fraud  and  false  representations. 
X.  Marine  torU. 

a.  Future  and  uncertain  profits, 
-52  L.  R.  A. 


X. — continued 

b.  Profits  of  voyage  or  clwrter  party  in 

hand. 
c  How  ascertained  and  computed. 
XI.  Infringement  of  patents,  copyrights,  and 

trademarks. 
XII.  Effect  of  illegality  of  business  giving  rise 

to  the  profits, 
XIII.  Conclusion. 

I.  Scope  of  note. 

This  note  Is  limited  strictly  to  damages  for 
tort  as  affected  by  loss  of  profits  as  such,  con- 
sisting of  the  excess  of  receipts  over  expendi- 
tures. All  questions  with  relation  to  loss  of 
earnings,  wages,  or  business,  and  of  rents  and 
rental  value  and  freightage,  etc.,  are  excluded 
unless  the  terms  were  used  in  such  a  way  as 
to  show  that  the  subject-matter  was  really  prof- 
its described  under  another  name. 

II.  General  rules. 

It  will  be  seen  by  reference  to  subsequent  notes 
In  this  series  on  Loss  of  profits  as  an  element  of 
damages  for  breach  of  contract  and  Loss  of 
profits  of  sale  or  purchase  as  dam^es,  that  to 
warrant  recovery  for  lost  profits  in  contract 
cases,  the  profits  must  have  been  proximate  and 
not  remote,  absolute  and  not  contingent,  and 
certain,  not  uncertain ;  and  they  must  also  have 
been  such  as  must  be  deemed  to  have  been  with- 
in the  contemplation  of  the  parties  when  the 
contract  was  entered  into. 

And  it  has  been  held  that  the  rule  as  to  the 
allowance  of  damages  for  the  loss  of  profits  Is 
the  same  in  actions  of  tort  aa  in  actions  upon 
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208 ;  McHugh  v.  Schloaaer,  159  Pa.  480,  23 
U  R.  A.  574,  28  Atl.  291. 

Loss  of  profits  could  not  be  considered. 

Goodhart  v.  Pcnnsylvcmia  R.  Co.  177  Pa. 
1,  35  Atl.  191;  People's  Pass.  B.  Co.  v.  Laud- 
erhachy  4  Penny  p.  406. 

Mr.  Tliomai  Earle  Wliite  for  appellee. 

Fell,  J.,  delivered  the  opinion  of  the 
court : 

The  assignments  of  error  relate  to  the 
answer  of  the  court  to  a  request  to  charge 
that  there  was  not  sufficient  evidence  that 
the  plaintiff's  earning  capacity  had  been  re- 
duced by  the  accident  to  warrant  a  recovery 
on  that  ground.  The  plaintiff  kept  a  board- 
ing house.  There  was  some  evidence  that 
her  business  was  diminished  because  of  her 
injuries.  The  learned  judge  (apparently 
with  some  hesitation,  because  of  the  meager- 
ness  of  the  testimony)  declined  the  point; 
and  by  his  answer  thereto  the  jury  were  al- 


lowed to  find,  as  an  inference  of  fact,  that 
there  had  been  a  diminution  of  the  plain- 
tiff's earning  power,  because  there  had  beeo 
a  diminution  of  her  business.     It  is  now  ar- 
gued by  the  appellant  that,  in  order  to  recov- 
'  er  for  loss  of  earning  capacity,  the  plaintiff' 
I  was  bound  to  show  that  she  had  suffered  a 
'  loss  in  that  respect,  and  that  it  could  not  be- 
sliown  by  proof  of  loss  of  the  profits  of  her 
business.     The  plaintiff  could  have  produced 
testimony  to  show  to  what  extent  her  earn- 
ing capacity  had  been  impaired,  and  it  was- 
\  incumbent  on  her  to  do  so,  in  order  to  re- 
cover for  any  loss  on  that  ground.     McHugh 
v.  Schlosserj  159  Pa.  480,  23  L.  R.  A.  574,  28- 
Atl.  291.     But  we  do  not  assent  to  the  propo- 
sition that,  as  proof  of  the  loss  of  earning^ 
'  capacity,  it  was  incompetent  for  the  plaintiff 
to  show  a  diminution  of  the  profits  of  her 
business.     This  proposition  finds  support  ia 
some  statements  in  the  opinion  in  Goodhart 
v.  Pennsylvania  R.  Co.  177  Pa.  1,  35  Atl.  191. 


contract.  In  the  absence  of  fraud,  gross  negli- 
gence, or  wantonness.  Walrath  v.  Hedfleld.  11 
Barb.  368. 

And  that  loss  of  profits  consequent  upon  a 
tort,  as  well  as  a  breach  of  contract,  are  al- 
lowed as  damages  provided  they  are  such  as 
might  naturally  be  expected  to  follow  the 
wrongful  act,  and  are  certain  both  In  their  na- 
ture and  in  respect  to  the  cause  from  which 
they  proceed.  WolfT  v.  Hvass,  11  Misc.  561,  32 
N.  y.  Supp.  798. 

And  the  earlier  cases,  both  in  English  and 
American  courts,  generally  concurred  in  exclud- 
ing, as  well  in  actions  in  tort  as  In  actions  on 
contract,  from  the  damages  recoverable,  profits 
which  might  have  been  realized  If  the  injury 
had  not  been  done,  or  the  contract  had  been 
performed.  Wolcott  v.  Mount,  36  N.  J.  L.  262, 
13  Am.  Rep.  438,  dictum. 

The  rule  is  probably  nearly,  if  not  quite,  uni- 
versal, however,  that  while  in  actions  for  tort, 
as  well  as  in  contract,  profits  cannot  be  recov- 
ered if  they  are  remote,  contingent,  or  uncer- 
tain, the  doctrine  as  to  damages  within  the  con- 
templation of  the  parties  applicable  in  contract 
actions  does  not  apply  In  actions  for  tort. 

Thus,  a  more  liberal  rule  in  regard  to  dam- 
ages for  profits  lost  prevails  in  actioni  purely 
of  tort  than  In  actions  for  breach  of  contract. 
Allison  V.  Chandler,  11  Mich.  542 ;  Atkinson  v. 
Morse,  63  Mich.  276,  29  N.  W.  711 ;  Terre  Haute 
V.  Hudnut,  112  Ind.  542,  IS  N.  E.  686. 

And  the  rule  that  one  who  causes  injury  to 
another  is  liable  for  only  such  damages  as  were 
contemplated,  or  may  reasonably  be  supposed 
to  have  been  contemplated,  by  the  parties,  has 
no  application  to  torts.  Bowas  v.  The  Pioneer 
Tow  liine,  2  Sawy.  21,  Fed.  Cas.  No.  1,713; 
Phillips  V.  London  &  S.  W.  B.  Co.  42  L.  T.  N. 
8.  6,  L.  R.  6  C.  P.  DIv.  280,  49  L.  J.  C.  P.  N.  S. 
238,  44  J.  P.  217 ;  Allison  v.  Chandler,  11  Mich. 
542. 

So,  gains  prevented,  as  well  as  losses  sus- 
tained, are  recoverable  in  damages  in  an  action 
for  tort,  if  they  are  such  as  may  naturally  be 
expected  to  follow  the  injury.  Choctaw,  O.  & 
G.  R.  Co.  V.  Alexander,  7  Okla,  570,  52  Pac. 
944  ;  Hawthorne  v.  Slegel,  88  Cal.  159,  25  Pac. 
1114  ;  Schlle  v.  Brokhahus,  80  N.  Y.  614 ;  Lan- 
gan  V.  Potter,  8  Misc.  541,  28  N.  Y.  Supp.  752. 

And  if  elements  of  certainty  exist  by  which 
substantial  compensation  may  be  readily  estl- 
mated.     Allison  v.  Chandler,  11  Mich.  542. 

And  If  they  are  certain  in  respect  to  the  cause 
from  which  they  proceed.     Schlle  v.  Brokhahus, 
80  X.  Y.  614. 
62  L.  R.  A. 


In  a  tmse  sounding  in  tort.  If  the  plaintiff  cai» 
prove  that  the  lost  profits  were  the  direct  resale 
of  the  wrong,  and  can  show  to  a  reasonable  cer- 
tainty what  they  amounted  to,  he  Is  entitled  to 
recover  them.  Lakeside  l*aper  Co.  v.  State,  45' 
App.  Dlv.  312,  60  N.  Y.  Supp.  1081;  Prevost  v. 
Gorrell,  5  W.  N.  C.  149,  Fed.  Cas.  No.  11,404  ; 
Shepard  v.  Milwaukee  Gaslight  Co.  15  Wis.  318. 

In  an  action  purely  of  tort,  where  the  amount 
of  profit  lost  by  an  injury  can  be  shown  witb 
reasonable  certainty,  the  general  rule  Is  that  It 
is  not  only  admissible  in  evidence  in  an  action 
for  the  injury,  but  constitutes  a  safe  measure 
of  damages.  Allison  v.  Chandler,  11  Mich. 
542  ;  Lawson  v.  Price,  46  Md.  123 ;  Auger  v. 
Cook,  39  U.  C.  Q.  B.  537. 

There  is  no  ground  for  excluding  profits  a» 
damages  simply  because  they  are  profits.  The 
loss  of  them  must  be  governed  by  the  same  rule» 
as  other  damages.  If  the  loss  of  them  be  the 
direct  and  necessary  result  of  the  defendant's 
acts,  whether  by  breach  of  contract  or  tortious 
act,  it  can  make  no  difference.  The  damages 
are  equally  proximate  and  certain, .  and  are 
neither  contingent  nor  remote  in  the  one  case- 
any  more  than  in  the  other.  Simmons  v.  * 
Brown,  5  R.  I.  299,  78  Am.  Dec.  66. 

And  past  profits  of  a  business  broken  up. 
which  had  continued  for  some  length  of  time, 
would  constitute  a  very  material  aid  to  the  jury- 
In  arriving  at  a  fair  probable  estimate  of  the- 
future  proflts  had  the  business  continued  with- 
out interruption ;  and  such  past  profits  are  ad- 
mitted for  that  purpose,  both  in  actions  ew  con- 
tractu and  etp  delicto,  though  more  frequently^ 
in  the  latter,  where,  from  the  nature  of  the  case, 
no  element  of  greater  certainty  appears,  an<l 
the  actual  damages  must  be  more  or  less  a  mat- 
ter of  opinion,— especially  where  it  is  the  best 
evidence  the  nature  of  the  case  affords.  Alli- 
son V.  Chandler.  11  Mich.  542;  Hawthorne  v. 
Slegcl,  88  Cal.  159,  25  Pac.  1114. 

Thus,  when  a  regular  and  established  busi- 
ness, the  value  of  which  may  be  ascertained,  has 
been  wrongfully  interrupted  by  the  act  of  an- 
other, the  rule  for  compensating  the  party  in- 
jured Is  to  ascertain  how  much  less  valuable 
the  business  is  by  reason  of  the  interruption, 
and  allow  that  as  damages,  the  value  of  the 
business  depending  mainly  upon  the  ordinary 
profits  derived  from  it.  Goebel  v.  Hough.  26 
Minn.  252,  2  N.  W.  847. 

And  a  complaint,  the  entire  tenor  of  whicb- 
shows  the  object  of  the  action  to  be  to  recover 
damages  for  the  wrongful  depreciation  of  the 
use  of  the  land  by  wrongfully  cutting  off  access 
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In  that  case  much  incompetent  testimony 
had  been  admitted  on  the  question  of  the 
measure  of  damages.  Among  other  things, 
the  plaintiff  had  been  allowed  to  produce  ex- 
pert testimony  as  to  the  money  value  of  his 
c&ming  capacity,  and  to  show  the  profits  of 
a  mercantile  business  in  which,  some  time 
before  his  injury,  he  had  been  engaged  as  a 
partner.  It  was  in  relation  to  this  testi- 
mony that  it  was  said  that  profits  derived 
from  an  investment  or  management  of  a 
business  enterprise  are  not  earnings,  and 
that  the  profits  of  a  business  with  which  one 
is  connected  cannot,  therefore,  be  made  use 
of  as  a  measure  of  his  earning  power.  These 
statements,  while  correct  as  applied  to  the 
facts  of  that  case,  are  altogether  too  broad 
for  general  application,  and  they  are  mis- 
leading. Profits  derived  from  capital  in- 
veaited  in  business  cannot  be  considered  as 
earning,  but  in  many  cases  profits  derived 
from   the  management  of  a  business   may 


properly  '  be  considered  as  measuring  the  earn- 
ing power.  This  is  especially  true  where  the 
business  is  one  which  requires  and  receives 
the  personal  attention  and  labor  of  the  own- 
er. 

We  are  of  the  opinion  that  it  was  compe- 
tent to  show  the  profits  of  the  plaint ifT'd 
business,  as  a  measure  of  her  earning  power, 
but  we  are  constrained  to  hold  that  there 
was  not  sufilcient  evidence  on  this  subject  to 
warrant  its  submission  to  the  jury.  All 
that  was  shown  was  that,  when  she  was  able 
to  resume  her  business  after  her  injury,  her 
house  was  not  as  well  filled  as  before.  Neith- 
er the  cause  of  this  falling  off  of  her  busi- 
ness, nor  its  efltect  upon  the  profits,  was 
shown.  Both  of  these  were  necessary  as  a 
basis  for  recovery  for  the  permanent  impair- 
ment of  her  earning  power. 

The  judgment  is  reversed,  with  a  venire 
facias  de  novo. 


thereto,  will  not  be  deemed  defective  after  ver- 
dict becanae  the  gains  from  the  use  of  the  lands 
are  called  profits,  where  the  allegations  in  rela- 
tion to  profits  mean  no  more  than  that  the  use 
of  the  premises  was  worth  the  amount  stated. 
Miller  ▼.  Oregon  R.  &  Nav.  Co.  15  Or.  153,  13 
Pac.  768. 

The  general  rule  on  the  subject  of  recover- 
ing profits  as  damages*  however.  Is  that  they 
are  too  speculative  and  remote  to  furnish  the 
basis  of  a  recovery.  Ibid.;  Fianegan  v.  Allen, 
60  111.  App.  354. 

And,  while  in  actions  for  tort  the  plaintiff 
is  entitled  to  recover  for  all  damages  suffered 
where  it  is  sought  to  recover  for  the  loss  of 
profits  in  any  trade  or  business,  the  evidence 
muBt  afford  the  jury  some  data  from  which  they 
can  with  reasonable  certainty  determine  the 
amount  of  profits  lost.  Illinois  &  St.  L.  B.  ft 
Coal  Co.  V.  Decker,  3  111.  App.  135 ;  Nightingale 
▼.  Scannell,  18  Cal.  315. 

So,  in  the  absence  of  data  or  elements  of  cer- 
tainty from  which  sabstantial  compensation 
may  be  readily  estimated  when  injury  appears, 
the  amount  of  damages  must  be  left  to  the  com- 
mon sense  of  the  jury;  and  in  such  case  they, 
are  allowed  to  act  on  probable  or  inferential 
proof,  and  all  the  facts  and  circumstances  of 
the  partial  lar  case  having  any  tendency  to  show 
damages  or  their  probable  amount  may  be 
placed  before  them  to  enable  them  to  make  the 
most  Intelligent  and  probable  estimate  which 
the  nature  of  the  case  will  permit.  Allison  v. 
Chandler,  11  Mich.  542;  Chandler  v.  Allison, 
10  Mich.  4G0;  Gilbert  v.  Kennedy,  22  Mich. 
117. 

Ihe  overwhelming  weight  of  authority  in 
such  cases  supports  the  doctrine  that  profits, 
when  not  entirely  speculative,  may  be  taken  in- 
to account.  Terre  Haute  v.  Hndnut,  112  Ind. 
542,  13  N.  B.  686. 

Whenever  the  loss  of  profits  is  the  natural 
and  necessary  result  of  the  tort  charged, — 
such  as  the  party  probably  would  have  made, 
though  not  what  by  chance  he  might  have  made, 
but  what  any  prudent  man  must  naturally  have 
made, — evidence  as  to  such  profits  is  usually 
admissible.  Simmons  v.  Brown,  5  B.  I.  299,  73 
Am.  Dec.  66. 

Profits  are  to  be  considered,  however,  in  such 
case  in  an  action  for  a  tort  or  wrong,  not  for 
the  purpose  of  measuring  the  damages,  but  to 
aid  the  Jury  in  arriving  at  a  Just  conclusion  as 
to  the  compensation  to  be  made  for  the  actual 
h>juries.  Terre  Haute  y.  Hudnut,  112  Ind.  542, 
13  N.  B.  686. 
62  U  R.  A. 


And  the  nature  and  extent  of  a  business  at 
the  time  of  a  wrongful  injury  to  It,  Its  past 
productiveness  and  its  reasonable  profits,  ac- 
cruing In  the  past,  are  admissible  in  an  action 
for  such  wrongful  injury,  only  to  assist  the  jury 
in  the  exercise  of  a  sound  Judgment  in  arriv- 
ing at  a  just  and  adequate  compensation  for  the 
actual  Injury  sustained.  Terre  Haute  v.  Hud- 
nut,  112  Ind.  542,  13  N.  B.  686;  New  Jersey 
Exp.  Co.  V.  Nichols,  33  N.  J.  L.  434,  97  Am. 
Dec.  722. 

The  rule  would  seem  to  be  that  the  profits  to- 
be  considered  are  the  past  profits,  and  not  the 
future  ones,  as  the  past  profits  can  be  made  cer- 
tain by  evidence,  while  the  future  must  neces> 
sarily  be  speculative. 

Thus,  a  manufacturer  engaged  in  manufactur- 
ing machines,  whose  business  is  wrongfully 
stopped,  may  recover  of  the  wrongdoer  as  dam- 
ages the  usual  average  profits  realised  by  him 
ou  machines  for  which  he  then  had  an  order  at 
the  time  of  the  interference.  But  no  recovery 
can  be  had  for  loss  of  profits  on  the  basis  of  a 
continuing  manufacture  and  sale  from  the  time 
of  interference,  as  that  would  be  partly  specu- 
lative. Jones  V.  Call,  96  N.  C.  837,  60  Am.  Rep. 
416,  2  S.  B.  647. 

In  the  above  case  Masterton  v.  Brooklyn,  7 
Hill.  61,  42  Am.  Dec.  38 ;  Oldham  v.  Kerchner, 
79  N.  C.  106,  28  Am.  Rep.  302 ;  Lewis  v.  Roun- 
tree.  79  N.  C.  122,  28  Am.  Rep.  309 ;  and  Mace 
V.  Ramsey,  74  N.  C.  11, — all  of  which  were  con- 
tract cases,  were  distinguished  upon  the  ground 
that  in  them  the  measure  of  the  profits  was 
capable  of  ascertainment  with  reasonable  cer- 
tainty. 

It  will  be  seen  that  this  distinction  between 
consideration  of  past  profits  and  future  profits 
seems  to  run  through  the  cases  of  this  class 
throughout  the  whole  subject. 

Prospective  profits,  however,  are  sometimes 
allowed  as  damages  for  breach  of  contract  or 
tort,  but  they  must  be  the  clear,  proximate,  and 
natural  results  of  the  wrong,  and  must  be  con- 
fined to  the  principal  thing  complained  of,  and 
to  its  naturally  attendant  consequences.  Mar- 
tin V.  Deetz,  102  Cal.  56,  36  Pac.  368 ;  Allison 
V.  Chandler,  11  Mich.  542. 

But  when  a  party  being  about  to  embark  In  a 
new  business  is  wrongrfully  prevented  by  an- 
other, he  cannot  recover  expected  profits,  as 
there  is  nothing  to  prove  that  such  profits  would 
have  been  made.  Consumers'  Pure  Ice  Co.  v. 
Jenkins,  58  111.  App.  519. 

Past  profits  cannot  be  considered  in  estimat* 
Ing  future  ones,  unless  all  the  various  contin- 
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BERKELEY  CHEMICAL  COMPANY,  Appt, 

(57  8.  C.  189.) 

1.  Net  titer  tlie  probable  yield  and  net 
prolltM  from  a  crop  which  at  the  time  of 
injury  was  not  beyond  the  blossom Ingr  stage, 
nor  the  result  of  sales  of  similar  crops  grown 
on  neighboring  land  during  the  same  season, 
can  be  considered  In  assessing  damages  for 
the  destruction  of  the  plants  with  poisonous 
gapes. 

2.  An  exception  to  a  rnllnff  admitting  in- 
competent evidence  Is  not  waived  by  oflTerlng 
testimony  on  the  same  line  In  the  exceptant's 
own  interest. 

(April  4,  1900.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for 
Charleston  C-ounty  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  the 
alleged  negligent  destruction  of  growing 
crops  belonging  to  plaintiff.  Reversed, 
'  The  facts  are  stated  in  the  opinion. 
Messrs,  Mitohell  A  Smith,  for  appel- 
lant: 

The  general  rule  of  damages  in  all  cases 
is  compensation  to  the  party  injured  for  the 
exact  amount  of  the  damages  suffered^  ap- 
praised in  dollars  and  cents. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  544. 
For  an  injury  to  property  resulting  in  its 
total     loss     compensation     is     recoverable, 
measured  by  the  value  of  the  property  at  the 
time  of  loss. 

1  Sedgw.  Damages,  8th  ed.  §  40. 


gencles  by  which  they  may  be  affected  are  also 
taken  into  consideration.  Allison  v.  Chandler, 
11  Mich.  542. 

And  the  loss  of  probable  profits  constitutes  no 
part  of  the  damages  for  the  loss  of  the  use  of 
a  mill.  Moline  Water  Power  Co.  v.  Waters,  10 
111.  App.  159. 

Possible,  or  even  probable,  profits  which  could 
have  been  realized  but  for  a  tortious  act  or 
breach  of  contract  are  too  remote,  and  cannot 
be  recovered  as  damages  in  an  action  for  such 
act  or  breach.  Pollock  v.  Gantt,  60  Ala.  378, 
44  Am.  Rep.  519. 

So,  It  has  been  suggested  that  prospective 
profits  should  be  allowed  as  exemplary  damages 
in  a  proper  case,  and  that  the  rule  of  allow- 
ance should  be  the  question  whether  or  not  ex- 
emplary damages  should  be  imposed. 

Thus,  in  The  Harriet  Newhall,  8  Ware,  105, 
Fed.  Cas  No.  6,102,  it  was  said  that  in  case  of 
an  unintentional  tort  which  might  happen  to  a 
prudent  and  careful  man  the  damages  should 
be  the  actual  loss  sustained  without  augmenting 
it  by  the  profits  which  the  party  might  have 
made;  but  where  the  tort  is  wilful  and  mali- 
cious, the  court  ought,  according  to  the  circum- 
stances, to  enhance  the  indemnity  by  adding  to 
the  actual  loss  the  expected  profits. 

See  also  Anderson  v.  Sloane,  72  Wis.  566,  40 
N.  W.  214 ;  Western  News  Co.  v.  Wilmarth,  83 
Kan.  510,  6  Pac.  786 ;  Kaufman  v.  Armstrong, 
74  Tex.  65,  11  S.  W.  1048,-— infro,  VII.  c,  1. 

A  gain  prevented,  however,  is  a  subject  for 
compensation  in  damages  in  an  action  for  tort 
only  when  the  injury  leaves  the  title  to  the 
thing  injured  in  the  plalntlir ;  but  If  the  injury 
not  only  caused  the  loss  of  property,  but  also 
other  proximate  loss,  further  compensation 
should  be  given  to  that  effect.  Choctaw,  O.  & 
O.  R.  Co.  V.  Alexander,  7  Okla.  570,  52  Pac  944. 

An  action  for  damages  for  the  loss  of  profits 
on  a  contract  between  the  parties,  which  it  is 
alleged  the  defendants  hindered  and  prevented 
the  plaintiff  from  performing,  is  an  action  ew 
delicto,  which  does  not  survive,  where  it  does 
not  appear  how  he  was  prevented  from  perform- 
ing. Jenkins  v.  Bennett,  40  S.  C.  893,  18  S.  B. 
929. 

Anticipated  profits  are  not  a  property  in  the 
ownership  or  possession  of  him  who  owns  the 
article  out  of  which  the  profits  are  expected  to 
flow,  so  that  an  act  causing  a  reduction  of 
would-be  monthly  or  annual  receipts  is  uncon- 
stitutional as  depriving  him  of  property  with- 
out due  compensation.  Munn  v.  People,  69  111. 
80. 
52  L.  R.  A. 


From  the  foregoing  general  rules  it  would  ap- 
pear that  the  turning  point  as  to  the  allowance 
of  profits  lost  as  damages  in  all  tort  cases,  ex- 
cept perhaps  those  for  personal  injury,  is  the 
question  whether  the  loss  was  the  proximate  or 
remote  result  of  the  wrongful  act,  and  whether 
or  not  the  profits  were  speculative,  contingent, 
or  uncertain,  and  whether  they  were  susceptible 
of  estimation  with  reasonable  certainty.  The 
whole  question  therefore  depends  upon  the  facts 
and  circumstances  of  the  particular  case  in 
hand,  and  upon  whether  such  facts  and  circum- 
stances were  such  as  to  establish  a  loss  of  prof- 
its which  were  proximate,  absolute,  and  certain, 
or  which  were  remote,  contingent,  or  uncertain, 
since  the  terms  "proximate,  absolute,  and  cer- 
tain,'* and  "remote,  contingent,  and  uncertain,'* 
in  this  relation  would  appear  to  be  relative  and 
concrete,  and  not  susceptible  of  measurement 
and  limitation  by  absolute  rules. 

III.  Personal  injuries, 

a.  General  rules  as  to. 

The  general  rules  as  to  damages  for  personal 
injuries  as  affected  by  loss  of  profits  are  fur- 
nished by  Wallacs  v.  Pbnnstlvania  R.  Co. 
Profits  lost  are  not  a  measure  or  criterion  of 
damages  in  such  cases.  Loss  of  earnings  and 
of  earning  power  are  elements  of  damage,  and 
evidence  of  the  loss  of  profits,  which  depended 
upon  the  personal  exertions  of  the  person  In- 
jured as  distinguished  from  those  dependlncr 
upon  the  investment  of  capital,  may  be  given  in 
an  action  for  a  personal  Injury,  not  as  a  rule 
of  damages,  but  as  tending  to  establish  the  ex- 
tent of  his  loss  of  earnings  or  of  earning  power. 

Loss  of  earning  power,  however.  Is  something 
very  different  from  loss  of  profits,  and  the  cases 
with  relation  to  it  are  omitted  except  when  the 
direct  question  of  loss  of  profits  Is  involved. 

Thus,  profits  derived  from  an  investment  or 
the  management  of  a  business  enterprise  are 
not  earnings  within  the  rule  that  a  person  suf- 
fering a  personal  injury  is  entitled  to  recover 
for  loss  or  injury  to  his  earning  power,  the  earn- 
ing power  involving  an  inquiry  Into  the  labor, 
physical  or  intellectual,  of  the  person  injured 
before  the  accident  happened  to  bim,  and  his 
ability  to  earn  by  labor,  physical  or  intellectual, 
after  the  Injury  was  received.  Goodhart  v. 
Pennsylvania  R.  Co.  177  Pa.  1,  85  Atl.  191. 

The  word  "earnings"  means  the  fruit  or  re- 
ward of  labor, — the  price  of  services  performed  ; 
and  profits  represent  the  net  gain  made  from 
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Damages  must  be  certain,  both  in  their 
nature  and  in  respect  to  the  causes  from 
which  they  proceed ;  and  where  the  damages 
may  be  estimated  in  more  than  one  way, 
that  mode  should  be  adopted  which  is  tlie 
most  definite  and  certain. 

8  Am.  &  £ng.  £nc.  Law,  2d  ed.  p.  610. 

The  measure  of  the  damage  to  a  crop  is  its 
actual  value  at  the  time  of  injury. 

3  Scdgw.  Damages,  8th  ed.  §  937;  Mis- 
souri P.  R,  Co.  V.  Wise,  3  Tex.  App.  Civ.  Cas. 
(Willson)  §  380;  Roberta  v.  Cole,  82  N.  C. 
292;  Trinity  d-  8.  R.  Co.  v.  Schofield,  72  Tex. 
496,  10  S.  W.  675;  Sabine  d  E.  T.  R,  Co.  v. 
Rmith,  73  Tex.  1,  11  S.  W.  123. 

Speculative  damages  are  not  recoverable, 
and  what  will  be  the  yield  of  a  growing  crop 
comes  within  the  scope  and  purview  of  spec- 
ulative damages. 

Bond  V.  Quatnehaum,  1  McCord.  L.  584, 


10  Am.  Dec.  702;  Harwood  v.  Tappan,  2 
Speers,  L.  550;  Hunt  v.  D'Orval,  Dud.  L. 
185;  Sanders  v.  Anderson,  10  Rich.  Eq.  232; 
Sitton  V.  Macdonald,  25  S.  C.  68,  60  Am. 
Rep.  484;  Gentry  v.  Richmond  d  D.  R.  Co. 
38  S.  C.  284,  16  S.  E.  893;  Pearson  v.  Spar- 
tanburg County,  61  S.  C.  480,  2U  S.  E.  193; 
Bailey  v.  Jeffords,  2  Speers,  L.  271. 

The  datum  for  ascertaining  the  value  of  a 
growing  crop  at  the  time  of  its  injury  is  its 
actual  cost  to  that  date,  with  interest  to 
date  of  verdict. 

Roberts  v.  Cole,  82  N.  C.  292. 

Messrs.  liegare  Sc  Holman,  for  respond- 
ent: 

In  actions  soimding  in  tort  the  rules  of 
evidence  are  much  more  liberal  than  in  ac- 
tions for  damages  arising  out  of  a  breach  of 
contract. 


ai)  Investment  or  from  the  prosecution  of  some 
business  after  the  payment  of  all  expeDses  in- 
curred.    Ibid. 

And  the  deduction  from  the  profits  derived 
from  the  investment  or  the  management  of  a 
business  of  the  legal  rate  of  interest  on  the 
money  employed  does  not  give  to  the  balance  of 
the  proiits  the  character  of  earnings,  for  the 
loss  of  which  a  recovery  may  be  had  in  an  ac- 
tion for  a  personal  injury.     Ibid. 

But  the  plalntilf  in  an  action  for  a  personal 
Injury  Is  entitled  to  recover  for  what  the  Jury 
believes  from  the  evidence  she  will  lose  in  fu- 
ture earnings  by  reason  of  her  injury  causing 
her  loss  of  ability  to  earn  money,  and  the  In- 
come of  a  corset  maker  who  employs  two  girls 
to  help  her  will  be  regarded  as  earnings  which 
are  recoverable,  rather  than  as  income  from 
the  investment  of  capital,  which  Is  not  recover- 
able. Pill  V.  Broolclyn  Heights  B.  Co.  6  Misc. 
267.  27  N.  Y.  Supp.  230. 

Vvhile.  however,  a  person  engaged  in  manufac- 
turing clothing,  who  employs  hands  to  sew  and 
make  up  clothing,  which  is  cut  and  furnished 
to  him  In  large  quantities  by  dealers  in  cloth- 
ing upon  contracts,  and  who  makes  the  con- 
tracts personally  and  overlooks  the  work,  is  en- 
titled to  prove  the  business  in  which  he  is  en- 
gaged, its  extent  and  the  particular  part  trans- 
acted by  him.  In  an  action  of  damages  for  a  per- 
sonal injury,  and  also  the  compensation  usually 
paid  to  persons  doing  such  business  for  others, 
as  these  are  circumstances  which  the  Jury  may 
consider  In  fixing  the  value  of  his  time,  the 
profits  of  such  a  business  do  not  depend  solely 
apon  the  skill  of  the  individual,  and  are  not 
therefore  the  measure  of  his  damages  when  he 
leeks  to  recover  for  his  loss  of  time,  ability,  and 
opportunity  to  earn  money.  Marks  v.  Long  Is- 
land R.  Co.  14  Daly.  61. 

And  the  receipts  and  profits  of  a  business  of 
manufacturing  and  selling  mattresses,  feather 
pillows,  and  bedding  from  which  from  $4,000  to 
16,000  per  year  is  made,  do  not  depend  entirely 
upon  the  personal  services  of  the  owner  or 
proprietor,  and  future  receipts  or  profits  of  such 
business  must  of  necessity  be  uncertain  and 
speculative,  so  that  they  cannot  be  used  as  a 
basis  for  awarding  damages  for  a  personal  in- 
jury sustained  by  the  owner  from  the  negligence 
of  another.  Blate  v.  Third  Ave.  B.  Co.  29  App. 
Dlv.  388.  51  N.  Y.  Supp.  690. 

In  the  above  case  Pill  v.  Brooklyn  Heights  R. 
Co.  6  Misc.  267,  27  N.  Y.  Supp.  230,  supra,  was 
distinguished  upon  the  ground  that  in  that  case 
the  earnings  of  the  business  depended  upon  the 
personal  efforts  of  the  plaintiff. 
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b.  Profits  lost  as  an  element  of  damages. 

Profits  lost  In  actions  for  a  personal  Injury, 
as  in  all  other  actions,  are  not  recoverable 
where  they  are  remote  or  contingent,  or  when 
their  loss  is  not  the  direct  result  of  the  Injury. 

Thus,  the  loss  of  customers  and  sales  and 
possible  profits  therefrom  cannot  be  charged 
against  the  defendant  In  an  action  for  a  person- 
al injury,  keeping  the  plaintiff  from  his  busi- 
ness for  ten  or  twelve  days,  where  the  gold 
and  silver  In  which  he  dealt  were  locked  up  in 
his  safe  and  he  alone  had  the  combination,  the 
loss  being  due  to  his  peculiar  mode  of  doing 
business,  rather  than  to  the  act  of  the  defend- 
ant.    Phyfe  V.  Manhattan  B.  Co.  30  Hun,  377. 

So,  profits  which  a  woman  made  from  making 
sheets  in  the  employment  of  wholesale  dealers, 
who  furnished  her  the  material,  are  too  remote 
for  recovery  In  an  action  for  negligence  causing 
her  death,  brought  by  her  children,  where  they 
could  have  succeeded  to  such  profits  only  as 
next  of  kin  to  their  father.  Tilley  v.  Hudson 
River  R.  Co.  24  N.  Y.  471. 

And  one  who  Is  negligently  Injured  in  a  rail- 
way accident  Is  not  entitled  to  recover  damages 
upon  the  theory  that  a  third  party  was  about 
to  erect  a  factory  and  warehouse,  and  that  ow- 
ing to  his  Injury,  he  was  unable  to  undertake 
the  erection  of  the  buildings  as  formerly  pro- 
posed, and  that  such  third  party  for  that  rea- 
son abandoned  the  enterprise,  whereby  the  per- 
son Injured  lost  the  profits  which  would  hseve 
accrued  to  him  from  the  contract  for  the  erec- 
tion of  the  buildings.  Priestley  v.  MacLean. 
2  Fost.  &  F.  288. 

The  majority  of  the  cases,  however,  exclude 
the  loss  of  profits  as  a  criterion  of  damages  en- 
tirely and  upon  other  grounds,  holding  that  the 
injury  suffered  is  the  loss  of  earning  power,  and 
not  the  loss  of  profits. 

Thus,  it  is  proper  to  prove,  In  an  action  for 
damages  for  a  personal  injury,  the  loss  of  earn- 
ing power  on  the  part  of  the  person  injured,  as 
that  is  an  element  of  damage  which  can  be  con- 
sidered. But  the  loss  of  income,  which  means 
profits,  of  a  business  widely  fiuctuating,  and  of 
possible  profits  on  a  special  contract,  cannot  bo 
regarded  as  a  legitimate  basis  of  recovery. 
People's  Pass.  B.  Co.  v.  Lauderbach,  4  Pennyp. 
406:  Goodhart  T.  Pennsylvania  B..Co.  177  Pa. 
1,  85  Atl.  191 ;  Chicago.  B.  I.  &  P.  R.  Co.  v. 
Scheinkoenlg  (Kan.)  61  Pac.  414 ;  Chicago,  R. 
I.  &  P.  R.  Co.  T.  Posten,  59  Kan.  449,  53  Pac. 
465. 

The  plaintiff  in  an  action  for  personal  Injury 
by  which  he  is  deprived  of  ability  to  attend  to 
his   business,  if  he  had  an  ordinary  buslnesJp 
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Sitton  T.  Macdonald,  25  S.  C.  70,  60  Am. 
Rep.  484. 

In  many  actions  the  damages  are  wholly 
uncertain  in  extent,  at  least  so  far  as  the  pe- 
cuniary standard  of  compensation  is  con- 
cerned! In  such  cases  the  amount  is  ordi- 
narily left  to  the  jury.  When  all  facts  and 
circumstances  tending  to  show  the  probable 
amount  of  damages  claimed  should  be  sub- 
mitted, to  enable  them,  in  the  exercise  of 
good  sense  and  sound  judgment,  to  deter- 
mine what  is  a  reasonable  compensation. 

8  Am.  &  Eng.  £nc.  Law,  2d  ed.  615. 

If  a  field  of  green  and  immature  straw- 
berries is  destroyed  while  in  that  condition, 
how  could  the  same  have  a  market  value  un- 
less you  consider  such  value  with  reference 
to  a  state  of  maturity,  when  the  same  are 
harvested  for  market,  and  then  ascertain  the 
market  value  of  such  fruit?     How  are  you 


to  determine  the  valuation  of  the  crop  un- 
less you  know  what  such  crops  yield.  And 
how  are  you  to  determine  such  yield  unless 
fiom  the  testimony  of  those  who  have  had 
cx]Hn'ience  in  such  matters? 

Pickens  v.  South  Carolina  d  G.  R,  Co.  54 
S.  C.  503,  32  S.  E.  567 ;  Jones  v.  Fuller,  19 
8.  C.  70,  45  Am.  Rep.  761;  Devereux  v. 
Champion  Cotton  Press  Co.  17  S.  C.  73; 
Hammond  v.  Port  Royal  d  A.  R.  Co.  15  S. 
C.  31 ;  Hardin  v.  Kennedy,  2  McCord,  L.  277. 

After  the  ruling  of  the  presiding  judge  the 
plaintiff  introduced  a  number  of  witnesses, 
going  to  show  the  average  yield  of  straw- 
berries and  cucumbers,  and  also  to  show  the 
average  price  received  for  such  crops  during 
the  season  of  1898,  and  to  establish  how 
much  fertilizers  had  been  us^ed  by  the  plain- 
tiff on  the  crops  which  were  destroyed,  and 


yielding  ordinary  receipts,  would  be  entitled  to 
recover  the  diminution  of  these  receipts  result- 
ing from  his  inability  to  attend  to  the  business, 
luit  he  would  not  be  entitled  to  recover  for  specu- 
Intlons  that  he  might  have  been  engaged  in. 
Kinney  v.  Crocker,  18  Wis.  75. 

lie  is  entitled  to  recover  compensation  for  the 
injury,  and  nothing  more.  And  an  allowance 
based  upon  the  difference  between  the  value  of 
his  services  to  himself  before  the  injnry  and  the 
value  of  his  services  after  the  Injury,  giving 
such  sum  as  would  at  the  legal  rate  of  interest 
produce  that  difference,  is  improper,  as  by  such 
an  allowance  he  would  receive,  not  only  such 
difference,  but  the  sum  which  would  produce 
such  difference.  Houston  &  T.  C.  R.  Co.  v. 
Burke  (Tex.)  9  Am.  &  Eng.  R.  Cas.  369. 

And  the  measure  of  damages  for  a  personal 
injury  to  a  farmer  is  the  value  of  his  time  lost 
caused  by  the  injury,  without  reference  to  the 
profit  which  he  might  have  made  from  his  farm, 
lloman  v.  Franklin  County,  90  Iowa,  186,  67  N. 
W.  703. 

And  the  recovery  in  an  action  for  a  personal 
injury  on  the  ground  that  the  person  injured 
had  been  obliged  to  leave  his  shop  would  be 
what  his  services  were  worth  in  the  conduct  of 
such  a  business  as  he  was  engaged  in,  and  not 
the  loss  of  profits  in  conducting  the  business,  as 
such  loss  is  not  a  necessary  consequence  of  the 
personal  injury.  Silsby  v.  Michigan  Car  Co.  95 
Mich.  204.  54  N.  W.  761. 

So,  one  who  insures  himself  against  death 
or"  personal  Injury  arising  from  railway  acci- 
dents while  traveling,  and  slips  while  going  out 
of  one  of  the  carriages  and  is  severely  injured, 
is  entitled  to  recover  of  the  insurance  company 
for  medical  attendance  and  for  the  expense  and 
suffering  occasioned  by  the  injury,  but  not  for 
loss  of  profits  and  loss  of  time  thereby  occa- 
sioned. Theobald  v.  Railway  Pass.  Assur.  Co. 
10  Kxch.  45,  2  C.  h.  Rep.  1034,  23  L.  J.  Exch. 
N.  S.  249,  12  Jur.  688. 

And  the  proper  measure  of  damages  In  an  ac- 
tion by  children  for  negligence  causing  the  death 
of  their  father  is  the  pecuniary  loss  suffered  by 
the  parties  entitled  to  the  sum  to  be  recovered, 
without  anything  for  distress  of  mind,  and  an 
instruction  in  such  an  action  that  it  would  per- 
haps be  a  fair  way  to  estimate  the  amount  of 
damai^es  to  take  the  probable  amount  of  the  de- 
censed's  accumulations  for  the  time  he  might 
reasonably  have  been  expected  to  live,  and  find 
that  for  the  plaintiffs,  is  erroneous.  Pennsyl- 
vania R.  Co.  V.  Butler,  67  Pa.  336. 

And  while  the  plaintiff  in  an  action  for  a  per- 
sonal injury  is  entitled  to  recover,  if  at  all,  not 
only  for  her  physical  pain  and  mental  suffer- 
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ing,  but  also  for  such  general  inability  to  at- 
tend to  any  business,  as  that  of  a  music  teacheV, 
which  the  evidence  with  reasonable  certainty 
shows  that  she  sustained.  In  the  absence  of  evi- 
dence of  any  specific  loss  of  business  or  of  time 
in  her  business,  nothing  can  be  allowed  specifi- 
cally for  such  items.  Baker  v.  Manhattan  R. 
Co.  22  Jones  &  S.  894. 

And  the  measure  of  compensation  for  which 
a  city  could  be  held  liable  in  an  action  for  a 
personal  injury,  for  the  act  of  the  daughter 
of  the  person  injured  in  leaving  her  business  to 
nurse  the  person  injured.  Is  the  ordinary  wages 
of  such  attendants,  and  what  the  daughter  had 
earned  or  could  earn  at  her  independent  trade 
or  business  is  wholly  irrelevant  and  mislead- 
ing, and  evidence  concerhing  it,  in  an  action 
for  the  injury,  is  inadmissible.  Walker  v. 
Philadelphia,  195  Pa.  168,  46  Atl.  657. 

c.  Profits  lost  as  evidence. 

The  character  and  extent  of  the  business  of  a 
person  injured  to  which  he  devoted  his  personal 
attention  and  the  profits  therefrom  may  be  given 
in  evidence  in  an  action  to  recover  damages  for 
a  personal  injury  preventing  him  from  trans- 
acting his  ordinary  business,  as  tending  to  es- 
tablish the  extent  of  bis  loss  of  earnings  or 
earning  power.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Posten,  69  Kan.  449,  63  Pac.  465 ;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Schelnkoenig  (Kan.)  61  Pac. 
414  ;  Elkhart  y.  Rltter,  66  Ind.  136 :  New  Jer- 
sey Exp.  Co.  V.  Nichols,  33  N.  J.  L.  434,  97  Am. 
Dec  722;  Grlnneli  v.  Taylor,  85  Hun.  85,  32 
N.  Y.  Supp.  684 ;  Nash  v.  Sharpe.  19  Ilun,  365 : 
Walker  v.  Erie  R.  Co.  63  Barb.  260:  Grant  v. 
Brooklyn,  41  Barb.  381 ;  Lincoln  v.  Saratoga  & 
S.  R.  Co.  23  Wend.  426;  Clifford  v.  Dam,  12 
Jones  &  S.  891;  Wallace  v.  Western  N.  C.  R. 
Co.  104  N.  C.  442,  10  S.  E.  552 ;  Hanover  R.  Co. 
V.  Coyle,  56  Pa.  396 ;  None?  v.  Northouse,  46 
Vt.  587 ;  McNamara  v.  Clintonville.  62  Wis.  207, 
51  Am.  Dec.  722,  22  N.  W.  472;  Kinney  v. 
Crocker,  18  Wis.  75:  Luck  v.  RIpon,  52  Wis. 
106,  8  N.  W.  815  ;  Phillips  v.  London  &  S.  W. 
R.  Co.  42  L.  T.  N.  S.  6.  L.  R.  6  C.  P.  Div.  280, 
40  L.  J.  C.  P.  N.  S.  233,  44  J.  P.  217  :  Potter 
V.  Metropolitan  R.  Co.  28  L.  T.  N.  S.  735. 

Not  as  an  element  of  recoverable  damages, 
but  es  tending  to  show  the  extent  of  the  de- 
crease of  his  capacity  to  work  and  pursue  his 
employment,  and  to  aid  in  estimating  a  fair  and 
Just  compensation  for  his  decreased  capacity. 
Alabama  G.  S.  R.  Co.  v.  Yarbrough,  83  Ala.  238. 
3  So.  447 ;  Wallace  v.  Western  N.  C.  R.  Co.  104 
N.  C.  442.  10  S.  E.  652. 

And  the  rule  is  not  affected  by  the  fact  that 
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the  labor  that  had  been  bestowed  upon  the 
flame. 

The  defendant,  having  availed  itself  of  the 
opportunity  of  introducing  testimony  on  the 
very  pmnt  to  which  it  urged  objection 
against  plaintiff,  cannot  now  ask  this  coun 
for  a  new  trial  because  the  jury  was  allowed 
to  consider  such  testimony  offered  by  the 
plaintiff. 

Farley  r.  Charleston  Basket  A  Veneer  Co, 
51  S.  C.  22t>,  28  S.  E.  193,  401 ;  South  Caro- 
lina 7er«MMoZ  Co,  v.  South  Carolina  d  G.  H, 
Co,  52  S.  G.  1,  29  S.  £.  565. 

The  plaintiff  had  a  right  to  recover  dam- 
ages of  the  defendant  for  all  profits  which 
he  could  have  realized  had  his  crop  grown  to 
naturitv. 

8  Am.'  k  Enp.  Enc.  Law,  2d  ed.  627. 

The  reeovery  of  profits  is  more  liberally 


applied  in  actions  for  damages  arising  out 
of  a  tort  than  from  contract. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  625;  Wol- 
cott  y.  Mount,  36  N.  J.  L.  262,  13  Am.  Rep. 
438;  Passinger  v.  Thorhum,  34  N.  Y.  634, 
!)0  Am.  Dec.  733;  Bagley  v.  Smith,  10  N.  Y. 
489,  61  Am.  Dec.  758. 

Pope,  J.y  delivered  the  opinion  of  the 
court: 

The  plaintiff  by  this  action  sought  to  re- 
cover $8,000  damages  for  the  alleged  destruc- 
tion by  the  defendant,  by  means  of  sulphur- 
ic acid  gas  escaping  from  its  manufactory 
on  the  2l8t  day  of  March,  1898,  of  all  the  cu- 
cumber plants  about  5  inches  high  on 
about  7  acres  of  land  lying  southwest  250 
yards  from  defendant's  factory,  and  also  0 
acres  of  strawberries  growing  250  yards 
from  said  factory.    The  cause  came  on  for 


the  business  In  qnestioD  was  that  of  a  partner- 
ship conducted  by  the  injured  man  and  another. 
Chicago,  R.  I.  &  P.  B.  Co.  v.  Scbeinkoenisr 
4Kan.)  61  Pac.  414. 

Bat  what  his  accumulations  from  his  business 
bad  been  is  immaterial  and  incompetent.  Wal- 
lace T.  Western  N.  C.  R.  Co.  104  N.  C.  442,  10 
8.  E.  552. 

It  is  for  the  Jury  to  say  what  loss  has  re- 
sulted to  the  business  of  the  person  injured 
from  his  being  incapacitated  from  attending  to 
it,  and  to  award  him  as  damages  the  value  of 
bis  time  and  labor  to  himself  in  the  transaction 
•f  such  bttsinessi :  and  evidence  of  the  character 
and  extent  of  that  business,  and  of  the  profits 
derived  therefrom,  may  be  given  at  the  trial. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Posten,  59  Kan. 
449,  03  Pac.  465:  Bailou  v.  Farnum.  11  Allen. 
73;  Bicrhach  v.  Goodyear  Rubber  Co.  54  Wis. 
208,  41  Am.  Rep.  19,  11  N.  W.  514. 

In  Bierbach  v.  Goodyear  Rubber  Co.  54  Wis. 
208,  41  Am.  Rep.  19,  11  N.  W.  514.  Blair  v. 
Wllwaokee  ft  P.  Du  Ch.  R.  Co.  20  Wis.  262, 
infra,  was  distinguished  upon  the  ground  that 
there  the  testimony  was  confined  to  the  dam- 
ages sostained  by  the  plaintiffs  firm  by  rea- 
son of  the  inability  of  the  plaintiff  to  give  his 
personal  attention  to  the  business,  while  here 
the  testimony  goes  to  the  value  of  the  whole 
business,  when  it  Is  apparent  that  the  plaintiff 
might  have  continued  ft  by  employing  proper 
agents,  notwithstanding  his  injuries. 

But  It  can  be  considered  for  that  purpose 
only,  as  the  action  is  for  Injury  to  the  man,  and 
not  for  interfering  with  his  business.  Bailou  v. 
Farnum,  11  Allen,  73. 

In  suits  for  a  personal  Injury  there  can  be  no 
•certain  measure  of  compensation  for  the  pain 
and  anguish  of  the  body,  injury  to  the  health 
or  person,  or  for  loss  of  time  and  care  of  busi- 
ness. The  inquiry  necessarily  involves  the  con- 
sideration of  the  position  of  the  injured  party  in 
life,  the  business  or  profession  in  which  he  was 
engaged,  the  means  at  his  command  to  earn 
money,  and  the  extent  to  which  they  were  af- 
fected in  consequence  of  the  injury.  And  in  fix- 
ing the  damages  the  Jury  may  take  Into  account 
the  probable  profits  of  the  engagements  or  prob- 
able earnings  of  the  plaintiff  after  the  time  of 
the  accident  and  during  his  disability  therefrom. 
BrSi;noli  v.  Chicago  ft  G.  E.  R.  Co.  4  Daly,  182. 

It  is  competent  for  the  plaintiff  to  show  the 
business  in  which  he  was  engaged,  and  the  ex- 
tent and  amount  of  his  ordinary  business,  and 
thus  lay  the  foundation  to  enable  the  Jury  to 
ascertain  the  direct  and  necessary  damages 
which  would  result  from  the  Injury,  such  evl- 
•dence  not  being  evidence  of  profits  in  the  sense 
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in  which  that  term  is  used  in  the  cases  which 
discuss  the  rights  to  recover  profits  as  such  in 
actions  brought  for  a  breach  of  contract.  Rio 
Grande  Western  R.  Co.  v.  Rubensteln,  6  Colo. 
App.  121,  38  Pac.  76. 

And  where  a  personal  injury  is  permanent 
the  person  injured  may  recover  compensation 
for  the  disabling  effects  of  the  injury,  past  and 
prospective ;  and  in  estimating  the  damages  the 
loss  of  time  and  the  incapacity  to  do  as  profit- 
able labor  as  before  the  injury  are  pertinent  and 
legitimate  factors.  Mobile  ft  O.  R.  Co.  y. 
George,  94  Ala.  190,  10  So.  146. 

Thus,  evidence  on  behalf  of  an  employee  suf- 
fering a  personal  injury  in  his  employment,  as 
to  the  amount  he  received  per  month,  and  that 
he  was  making,  in  addition  to  that,  a  profit  by 
selling  rations  to  the  other  employees,  sufllcient 
to  bring  his  earnings  up  to  a  specified  sum,  is 
competent  and  admissible  in  an  action  for  the 
injury,  where  it  cannot  be  seen  that  there  was 
anything  wrong  in  the  transaction,  and  the  evi- 
dence was  offered  for  the  purpose  of  showing 
his  earning  capacity.  Wllkie  v.  Raleigh  ft  C.  F. 
R.  Co.  127  N.  C.  203,  87  S.  B.  204. 

And  a  boarding-house  keeper  may  show  the 
amount  of  work  she  was  able  to  perform  before 
the  injury  as  Indicated  by  the  numl>er  of  board- 
ers she  kept,  for  the  purpose  of  showing  the 
extent  of  the  Injury.  George  v.  Haverhill,  110 
Mass.  506. 

And  evidence  that  a  person  suffering  a  per- 
sonal Injury  In  consequence  of  a  collision  be- 
tween  two  boats  was  previously  engaged  in  the 
business  of  a  distiller  and  manufacturer,  and 
that  after  the  Injury  he  could  not  safely  at- 
tend to  any  business.  Is  admissible  In  an  action 
for  damages  for  the  Injury,  as  tending  to 
prove  that  he  was  seriously  injured,  and  that 
his  time  was  of  some  pecuniary  value,  or  that 
he  had  suffered  the  loss  of  some  profit.  Wade 
V.  Leroy,  20  How.  34,  15  L.  ed.  813. 

Bo,  evidence  of  the  actual  amount  of  a  ped- 
dler's sates,  and  the  profits  he  made  thereon.  Is 
admissible  In  an  action  for  damages  for  negli- 
gence, causing  a  personal  injury  and  injury  to 
his  horses  and  wagon  and  goods,  as  bearing  di- 
rectly upon  the  question  of  damages,  and  afford- 
ing a  means  of  computing  his  loss  for  the  time 
he  was  confined  by  his  injuries  and  prevented 
in  carrying  on  his  business.  Hanover  R.  Co. 
V.  Coyle.  55  Pa.  396. 

And' the  amount  of  the  previous  professional 
earnings  of  a  physician  Is  admissible  in  evi- 
dence, under  an  allegation  of  special  damage,  in 
an  action  by  him  against  a  olty  for  damages  for 
a  personal  injury  received  through  a  defective 
bridge,  not  as  a  basis  of  damage 
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trial  before  Judge  Klugh  and  a  jury,  and 
eventuated  in  a  judgment  for  $4,600  against 
defendant,  whereupon  the  defendant  ap- 
pealed. While  it  exhibited  a  goodly  number 
of  exceptions,  we  will  only  dispose  of  two, 
lest  our  conclusions  upon  all  other  excep- 
tions may  interfere  with  the  new  trial  which 
we  feel  bound  to  order. 

When  plaintiff  came  to  establish  by  hit 
testimony  what  should  enter  into  the  consid- 
eration of  the  jury  in  arriving  at  the  dam- 
ages wrought  to  the  plaintiff's  crop  of  cu- 
cumbers, and  also  his  crop  of  strawberries, 
he  not  only  introduced  testimony  tending  to 
show  the  rental  value  of  the  lands 
upon  which  the  two  crops  were  grown, 
the  cost  of  manure  applied  to  each 
acre  of  land,  and  the  cost  of  labor, 
but  also  the  net  results  in  the  sale 
and  yield  of  cucumbers  and  strawberries,  re- 


spectively, after  they  had  matured  (beinjo^ 
the  crop  of  persons  other  than  the  plaintin 
durincr  the  season  of  the  year  1898),  and 
also  the  sale  and  yield  of  said  crops  durimr 
previous  years,  including  those  of  plaintinL 
When  he  offered  his  testimony  of  the  net 
value  and  yield  of  cucumbers  and  strawber- 
ries, respectively,  during  the  season  of  1898,. 
and  also  of  other  years,  together  with  an  es- 
timate of  witnesses  as  to  the  probable  yield 
during  the  year  1898  of  cucumbers  and 
strawberries,  respectively,  per  acre,  the  ap- 
pellant objected  upon  the  ground  that  such 
testimony  was  irrelevant  and  incompetent^ 
because  plaintiff's  crops  of  cucumbers  and 
strawberries  were  immature,  growing  crops,, 
in  which  case  the  method  of  ascertaining- 
damages  to  the  same  was  the  rental  value  or 
the  lands  so  employed,  the  cost  of  all  ma- 
nures expended  on  said  lands,  the  cost  of  al( 


in  estimating  the  value  of  time  lost.  Logans- 
port  V.  Justice,  74  Ind.  378,  89  Am.  Rep.  79; 
Nebraska  City  v.  Campbell,  2  Black,  590,  17  L. 
ed.  271. 

And  special  emoluments  in  the  shape  of  gifts 
received  by  an  eminent  physician  from  patients 
ai-e  not  to  be  treated  as  profits  In  estimating 
damages  In  an  action  by  the  physician  against 
a  railroad  company  for  personal  Injuries,  bat 
the  possibility  and  probability  of  their  recur- 
rence should  be  considered  in  making  the  esti- 
mate. Phillips  V.  London  &  S.  W.  R.  Co.  L.  R. 
6  C.  P.  Dlv.  280,  42  L.  T.  N.  S.  6,  44  J.  P.  217, 
49  L.  J.  C.  P.  N.  S.  233. 

In  the  above  case  Hadley  v.  Baxendale,  9 
Kxoh.  341,  23  L.  J.  Bxch.  N.  S.  179,  18  Jur.  358, 
2  C.  L.  Rep.  517,  a  leading  contract  case,  was 
distinguished  upon  the  ground  that  In  that  case 
the  cause  of  action  was  for  delay  In  the  delivery 
of  a  chattel,  and  plaintiff  claimed  damages,  not 
for  Injury  done  to  the  chattel  Itself,  but  for 
loss  consequential  upon  the  delay,  while  in  the 
present  case  the  plaintiff  claims  damages  for  in- 
juries done  to  himself  while  being  carried  as  a 
passenger,  the  two  cases  bearing  no  analogy  to 
each  other. 

So,  the  plaintiff  In  an  action  for  a  personal 
injury  Incapacitating  him  from  attending  to 
business  should  be  permitted  to  show  that  at 
the  time  of  the  injury  one  part  of  his  business 
was  dealing  In  land,  and  that  he  had  a  large 
quantity  of  land  then  on  hand,  and  to  show 
the  value  of  the  business  at  the  time  of  the  acci- 
dent, and  the  profits  arising  therefrom,  though 
speculative  profits  are  not  to  be  considered. 
Pennsylvania  R.  Co.  v.  Dale,  76  Pa.  47. 

4-nd  the  plaintiff  In  an  action  against  a  city 
for  damages  for  Injuries  sustained  by  reason  of 
a  defective  sidewalk  Is  entitled  to  show  the 
breaking  up  and  suspension  of  a  business  con- 
ducted exclusively  by  him  In  person,  by  reason 
of  the  Injuries,  the  prosperous  continuation  and 
management  of  which  depended  wholly  upon  his 
individual  Industry  and  attention,  as  he  Is  en- 
titled to  recover  the  value  of  his  time  and  serv- 
ices In  his  business  necessarily  lost  by  rea- 
son of  such  Injuries.  Ripon  v.  Blttel,  30  Wis. 
614. 

And  where  the  person  injured  was  engaged  in 
selling  books  under  a  contract  by  which  he  was 
to  receive  a  certain  percentage  of  the  selling 
price  for  his  services,  he  may  show  the  amount 
of  his  earnings  under  the  contract  for  six  or 
seven  years  preceding  the  accident,  as  bearing 
upon  the  losses  occasioned  by  the  accident. 
Ehrgott  V.  New  York,  96  N.  Y.  264,  48  Am.  Rep. 
622. 

In  the  above  case,  Master  ton  v.  Mount  Yer- 
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non,  58  N.  Y.  391,  a  leading  contract  case,  wa» 
distinguished  upon  the  ground  that  In  that  case- 
the  profits  resulted  both  from  capital  and  from> 
services,  and  the  services  were  rendered  both 
by  the  plaintiff  and  bis  partner,  and  therefore 
it  could  not  be  known  how  much  of  the  proflta- 
were  due  to  the  plaintiff's  skill  and  services. 

Damages  for  future  losses  In  cases  of  person- 
al Injury  are  not  susceptible  of  computation  by 
a  strict  mathematical  calculation.  Evidence- 
may  be  given  of  the  age  of  the  party  injured, 
the  probable  duration  of  life,  the  effect  the  In- 
Jury  has  had  upon  the  ability  of  the  person  to- 
earn  money,  of  the  probability  that  the  injuri- 
ous effect  on  the  ability  to  earn  money  will  con- 
tinue in  the  future,  either  during  life  or  for  m. 
lesser  period,  and  of  the  business  or  occupation 
in  which  the  person  was  engaged,  and  the  com- 
pensation whether  by  wages,  fees,  or  by  a  fixed 
salary  or  profits  that  resulted  therefrom ;  and* 
from  the  facts  thus  proved  It  Is  for  the  Jury  to- 
award  such  fair  sum  as  will.  In  their  Judgment, 
compensate  the  party  for  the  decreased  or  de- 
stroyed ability  to  earn  money  In  the  future,  due- 
allowance  being  made  for  the  contingencies  an<t 
uncertainties  that  inhere  in  such  matters.  And 
In  Buch  a  rase  It  Is  error  to  charge  that  If  the 
person  injured,  who  was  a  school  teacher,  will 
not.  In  the  opinion  of  the  Jury,  be  thereafter 
able  to  carry  on  her  occupation  for  a  designated 
length  of  time  she  is  entitled  to  such  money  aa 
she  could  earn  during  that  time.  Denver  v. 
Sherret,  31  C.  C.  A.  499,  60  U.  S.  App.  104,  88 
Fed.  226. 

Where  the  profits  of  a  business  arise  from  the- 
Investment  of  capital,  however,  evidence  of  such, 
profits  Is  not  admissible  In  an  action  for  a  per- 
sonal Injury  for  the  purpose  of  enhancing  the- 
damages.  It  is  only  In  cases  where  the  earn- 
ings of  the  party  proceed  entirely  from  his  labor 
that  such  evidence  becomes  admissible.  John- 
son V.  Manhattan  R.  Co.  52  Hun.  111.  4  N.  Y. 
Supp.  848 ;  Goodhart  v.  Pennsylvania  R.  Co.  17T 
Pa.  1,  85  Atl.  191 :  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Posten,  59  Kan.  440,  53  Pac.  405. 

In  Johnson  v.  Manhattan  R.  Co.  52  Hun,  111,. 
4  N.  Y.  Supp.  848.  Ehrgott  v.  New  York,  96  N. 
Y.  265.  48  Am.  Rep.  622,  supra,  was  distin- 
guished upon  the  ground  that  In  that  case  the- 
admlsslon  of  the  evidence  was  Justified  upon» 
the  grround  that  the  plaintiff's  Income  was  not 
from  capital  invested,  but  solely  from  his  per- 
sonal Bkill  and  services. 

And  evidence  that  the  plaintiff  suffering  a, 
personal  Injury  up  to  the  time  thereof  had  been 
engaged  in  the  business  of  carting  lumber  and 
sawing  it,  and  that  he  had  a  sawmill,  and  at  th» 
time  he  got  hurt  he  was  earning^bout 
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seeds  used  in  said  lands,  and  the  cost  of  all 
labor  employed  from  first  to  last  on  said 
erops,  with  interest  at  7  per  cent  on  the 
aggregate  of  such  expenses.  The  circuit 
judge  allowed  the  testimony  offered  by  plain- 
tiff. It*  must  always  be  borne  in  mind  that 
these  crops  of  the  plaintiff,  injured  or  de- 
stroyed by  the  noxious  gases  escaping  from 
defendant's  factory,  were  immature  or  grow- 
ing crops.  The  cucumber  plants  were  only 
5  or  6  inches  high,  with  no  runners  and  no 
blooms  pr  fruit;  and  the  strawberriers  were 
white  with  blooms,  accompanied  by  an  oc- 
casional berry, — ^thus  falling  under  that 
class  of  cases  where  the  description  of  dam- 
ages appears,  as  in  the  case  of  Fuller  v. 
Edinga,  11  Rich.  L.  251,  about  which  the 
court  said :  "  'Speculative  opinions  of  pro- 
spective injuries*  furnish  very  unreliable  evi- 
dence on  which  to  base  an  estimate,  and  that 


must  be  a  strong  necessity  which  drives  a. 
court  to  the  adoption  of  such  expedients." 
It  seems  to  us  that  to  allow  the  plaintiff  to 
offer  the  testimony  sought  to  be  introduced, 
by  which  the  jury  might  assess  the  damages 
done  to  his  property  by  the  defendant,  would 
be  very  dangerous.  If  the  crops  were  ma- 
tured, ready  for  the  market,  the  line  of  tes- 
timony offered  by  the  plaintiff  to  ascertain 
what  one  who  destroyed  such  matured  crops 
should  pay  as  damages  for  such  destruction 
would  be  entirely  competent.  The  case  re- 
ferred to  by  the  circuit  judge  as  furnishing 
a  basis  for  his  ruling  (lAvingaton  v.  Exum, 
19  S.  C.  223)  we  do  not  think  can  be  cited  to 
maintain  his  ruling  as  to  the  method  for  as- 
certaining damages  for  the  destruction  of 
immature  crops  or  growing  crops.  For 
Phillips  was  engaged  in  getting  crude  tur- 
pentine from  certain   lands  in   Orangeburg,. 


month,  la  Inadmissible.  Tomllnson  v.  Derby,  43 
Conn.  562. 

And  an  allegation  that  the  plaintiff  was  pre- 
vented by  the  Injury  from  attending  to  his  ordi- 
nary business  does  not  warrant  evidence  of  loss 
of  earnings  or  profits  In  a  special  employment 
requiring  skill  and  training  or  capital.  Tay- 
lor V.  Monroe,  43  Conn.  86 ;  Tomllnson  v.  Derby, 
43  Conn.  562. 

In  Tomllnson  v.  Derby,  48  Conn.  562,  supra. 
It  was  said  that  the  question  there  presented  Is 
to  be  distinguished  from  cases  in  which,  for  the 
purpose  of  showing  the  loss  of  capacity  or  ex- 
tent of  injury,  it  had  been  permitted  to  the 
plaintiff  to  show  the  kind  and  amount  of  labor 
that  he  was  accustomed  to  perform  before  the 
Injury  as  compared  with  what  he  was  able  to 
earn  afterwards. 

I'rior  earnings  or  profits  may  be  shown,  how- 
ever, as  a  basis  upon  which  to  measure  dam- 
ages In  cases  of  personal  Injury,  where  the  prof- 
its are  the  result  of  the  Injured  person's  per- 
sonal services.  Markowltz  v.  Metropolitan 
Street  R.  Co.  31  Misc.  175,  63  N.  Y,  Supp.  961. 

And  the  right  to  recover  1^  not  affected  by  the 
fact  that  the  amount  of  his  profits  varied  from 
time  to  time,  or  that  the  profits  of  which  he 
was  deprived  were  uncertain  in  amount  and  in- 
capable of  an  exact  computation.    IJtid. 

And  it  is  competent  to  show,  In  an  action  for 
a  personal  injury  suffered  by  a  boss  pamter, 
who  sometimes  worked  alone  and  sometimes  had 
others  working  for  him,  that  his  profits  were 
in  the  nature  of  compensation  for  his  personal 
services,  and,  upon  that  evidence  as  a  basis,  to 
prove  his  prior  earnings  as  an  element  to  be 
considered  by  the  JU17  In  determining  the  ex- 
tent to  which  he  had  suffered  loss  by  his  inabil- 
ity to  work  after  a  designated  period.     /Md. 

But  the  probable  profits  which  would  have 
been  made  if  it  had  not  been  for  the  Injury  can- 
not be  shown,  even  as  evidence,  where  they  are 
remote  or  uncertain. 

Thus,  evidence  as  to  the  uncertain  future 
profits  of  a  commerclalboslnesSfOrof  the  amount 
of  past  profits  derived  therefrom,  cannot  be 
shown  in  an  action  for  a  personal  Injury  to  en- 
able the  jury  to  conjecture  what  the  future 
profits  might  probably  be.  Masterton  v.  Mount 
Temon,  58  N.  Y  891. 

And  proof  by  the  plaintiff  of  the  average 
value  of  his  business  while  he  carried  It  on, 
which  could  only  be  used  to  enable  the  jury  to 
estimate  therefrom  what  the  future  profits 
would  have  been  bad  he  not  been  injured  and 
had  he  continued  in  the  business.  Is  incompetent 
as  being  too  uncertain  to  furnish  a  safe  guide 
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for  a  verdict.     Blerbach  v.  Goodyear  Rubber  Co. 
54  Wis.  208,  41  Am.  Rep.  19,  11  N.  W.  514. 

Nor  Is  the  opinion  of  a  witness  as  to  the 
amount  of  damage  which  the  plaintiff,  or  the 
firm  of  which  he  was  a  member,  had  sustained 
in  consequence  of  his  absence,  caused  by  a  per- 
sonal Injury,  admissible  in  evidence  In  an  ac- 
tion by  a  member  of  a  firm  against  a  railroad 
company  for  Injuries  suffered  by  him  while  be- 
ing conveyed  as  a  passenger  In  a  train  of  cars 
on  Its  road.  Blair  v.  Milwaukee  &  P.  Du  Ch. 
R.  Co.  20  Wis.  262;  Lincoln  v.  Saratoga  &  S. 
B.  Co.  23  Wend.  425. 

And  in  the  absence  of  allegations  of  special 
damages  evidence  that  the-  person  Injured  had 
particular  engagements  to  lecture  in  another 
state,  and  as  to  the  probable  gains  thereof,  and 
that  he  was  prevented  from 'fulfilling  bis  en- 
gagement by  reason  of  the  Injury,  and  his  esti- 
mate of  the  special  losses  thereby  sustained, 
is  Inadmissible,  such  damages  being  special.  Chi- 
cago V.  O'Brennan,  65  111.  160. 

And  the  plaintiff  cannot  be  permitted  to 
show,  as  an  element  of  damage,  that  he  had 
been  obliged  to  close  his  shop,  and  what  the 
profits  of  his  shop  had  been  in  the  past,  where 
the  declaration  does  not  count  specially  upon 
the  alleged  loss  of  profits.  Siisby  v.  Michigan. 
Car  Co.  95  Mich.  204,  54  N.  W.  761. 

But  a  physician  In  an  action  for  a  personal 
Injury,  who  alleges  his  profession  in  his  com- 
plaint therefor,  and  that  by  reason  of  the  al- 
leged Injuries  he  has  been  unable  to  attend  ro 
his  business  and  professional  duties,  from 
which  he  had  before  been  able  to  earn  a  com- 
fortable living,  is  entitled  to  show  what  his 
earnings  were  professionally  per  month.  Col- 
Una  V.  Dodge,  37  Minn.  503,  35  N.  W.  368. 

And  the  plaintiff  In  an  action  for  a  personal 
Injury,  In  which  she  alleges  that  she  was  hin- 
dered in  transacting  her  business  and  affairs 
and  deprived  of  large  gains  and  profits,  which 
she  otherwise  would  have  earned,  and  that  the 
Injuries  received  had  a  permanent  effect  upon 
her  personal  bodily  strength  and  ability  to- 
make  a  living,  and  that  she  had  been  rendered 
unable  to  make  or  earn  for  herself  a  living,  and 
had  been  deprived  of  large  gains  and  profits 
which  she  otherwise  would  have  earned,  is  en- 
titled to  prove,  under  such  allegations,  what  her 
business  was,  and  that  she  had  been  disabled 
from  pursuing  it  by  reason  of  her  injuries,  but 
she  cap  not  prove  the  loss  of  the  profits  of  a 
particular  engagement.  Bloomlngton  t.  Cham- 
berlain, 104  111.  268. 

In  the  above  case  the  court  refused  to  fol- 
low  Tomllnson  v.  Derby,  43  Conn.  502,  aBd/Tof -i  ^ 
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which  crude  turpentine  he  had  contracted  to 
-deliver  to  Exuni.  Livingston,  claiming  to 
•own  the  land  from  which  Phillips  was  tak- 
ing the  crude  turpentine.,  sought  an  injunc- 
tion to  stay  the  same,  in  an  action  to  whioh 
he  made  both  Phillips  and  Exum  parties  de- 
fendant. In  order  to  obtain  sucli  temporary 
injunction,  he  gave  the  usual  bond  to  secure 
Phillips  and  Exum  from  any  damages  there- 
from. On  trial,  the  plaintiff  lost  his  suit, 
whereupon  Phillips  and  Exum,  under  plain- 
tiff's bond  to  them,  sought  to  recover  their 
damages.  It  was  in  proof  that  Livingston 
■^d  til  ken  and  appropriated  to  his  own  use 
■over  $700  worth  of  crude  turpentine,  which 
Phillips  had  prepared  on  the  lands  when  the 
injunction  was  issued  against  him.  Of 
-course,  he  (Pliillips)  recovered  this  sum 
from  Livingston;  but  when  Exum  tried  to 
recover  damages  resulting  to  him  from  the 


failure  of  Phillips  to  deliver  to  him  his  crude 
turpentine,  and  such  other  crude  turpentine 
which  ho  might  have  collected  during  the 
pendency  of  the  injunction,  the  eourt  held 
that  his  damages  were  not  the  natural  and 
proximate  effect  of  the  injunction.  His 
counsel  fees,  only,  were  allowed.  Thus,  it 
is  manifest  that  the  only  damages  allowed 
were  for  injuries  which  the  testimony  could 
make  definite  and  matured.  Nothing  was 
allowed  for  injuries  by  speculative  testi- 
mony. 

But  the  respondent  contends  that  inas- 
much as  the  defendant,  after  the  ruling  of 
the  circuit  judge  by  which  the  testimony  of 
plaintiff  was  allowed  as  competent,  offered 
similar  testimony,  therefore  'defendant  has 
waived  his  objection  to  such  testimony;  and 
respondent  refers  to  Alathis  v.  Southiem  It. 
Co,  53  S.  C.  240,  31  S.  E.  240,  as  authority. 


lor  T.  Monroe,  43  Conn.  43,  supra,  and  followed 
<Luck  T.  Ripon,  &2  Wis.  196,  8  N.  W.  815,  tupra. 

IV.  Trespast  against  the  person. 

The  recovery  of  profits  lost  through  tres- 
.passes  against  the  person,  such  as  assaalt  and 
battery,  libel  and  slander,  and  wrongful  arrest 
or  imprisonment.  Is  governed  by  the  general 
rules  above  given  with  reference  to  proximity  or 
remoteness  and  certainty  or  uncertainty. 

Actions  for  trespass  against  the  person,  how- 
ever, are  such  as  usually  warrant  the  imposi- 
tion of  vindictive  damages,  and  no  reliable  data 
•or  element  of  certainty  can  be  found  by  which 
to  measure  with  accuracy  the  actual  amount  of 
the  damages.  Such  cases,  therefore,  are  to  be 
left  on  the  questlQn  of  the  amount  of  damages 
to  (he  common  sense  of  the  jury,  and  all  the 
facts  and  circumstances  having  any  tendency  to 
show  damages  or  their  probable  amount  should 
be  placed  before  the  Jury  so  as  to  enable  them 
to  make  the  moat  intelligent  and  probable  esti- 
mate which  the  nature  of  the  case  will  permit. 

Thus,  evidence  of  the  actual  gains  and  en- 
gagements of  a  plaintiff  in  an  action  for  an  as- 
sault and  battery  is  admissible  as  a  means  of 
reaching  his  probable  profits  and  losses  thereof 
•on  account  of  the  injury  inflicted.  Welch  v. 
Ware.  32  Mich.  77. 

And  evidence  of  the  sum  an  actor  was  pay- 
ing per  week  for  the  board  of  himself  and  fam- 
ily, and  of  the  value  of  the  Joint  services  of 
himself  and  wife,  and  of  the  proportion  which 
his  services  were  worth,  is  admissible  in  an  ac- 
tion brought  by  him  for  an  assault  and  battery, 
to  show  loss  of  profits,  and  is  not  subject  to  ob- 
jection that  it  is  not  within  the  declaration, 
where  the  declaration  avers  a  hindrance  in  his 
afTairs,  and  a  loss  of  profits  which  he  would 
have  derived  from  his  occupation  and  business. 
i&W. 

And  the  evidence  as  to  the  value  of  the  serv- 
ices cannot  be  confined  to  the  locality  of  the  in- 
jury where  the  actor's  business  was  generally 
not  local.     Ibid. 

And  evidence  of  the  value  of  the  Joint  sery- 
ices  of  a  husband  and  wife,  offered  for  the  pur- 
pose of  showing  the  husband's  loss  of  profits 
caused  by  the  injury,  is  not  objectionable, 
where  they  were  accustomed  to  engage  Jointly, 
and  the  court  confined  the  right  of  recovery  to 
the  husband's  share  of  the  earnings.     P)id. 

And  the  master  of  a  vessel  may  maintain  an 
action  against  the  master  of  another  vessel,  who 
purposely  prevents  negroes  from  trading  with 
the  former  vessel  by  firing  a  cannon  at  them  ; 
■and  the  right  of  action  is  not  affected  by  the 
fact  that  the  plaintiff  had  failed  to  pay  the 
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duty  for  his  license  to  trade.  Tarleton  ▼. 
M'Gawiey.  Peake  N.  P.  Cas.  pt.  1,  p.  205. 

So,  a  declaration  In  an  action  for  slander  In 
imputing  incontinence  to  the  defendant,  stating 
that  he  was  employed  to  preach  to  a  designs ^d 
congregation  at  a  certain  licensed  chapel,  and 
that  he  derived  considerable  profit  from  his 
preaching,  and  that  by  reason  of  the  scandal  per- 
sons frequenting  the  chapel  had  refused  to  per- 
mit him  to  preach  there,  and  had  discontinued 
giving  him  the  profits  which  they  vsoatly  bad 
and  otherwise '  would  have  given.  Is  sufllcienc 
without  naming  such  persons  or  stating  by  what 
authority  they  excluded  him,  or  that  he  was  a 
preacher  duly  qualified  according  to  law. 
Hartley  v.  Herring,  8  T.  R.  130. 

But  a  director  of  musical  performances,  who 
had  engaged  a  performer,  which  performer  was 
prevented  from  performing  by  a  scandalous  libel 
concerning  her,  from  an  apprehension  of  being 
hissed  and  ill  treated,  is  not  entitled  to  recover 
against  the  libeliant  for  the  loss  of  profits  of 
her  performance.  Ashley  v.  Harrison,  1  Dsp. 
48,  Peake  N.  P.  Cas.  pt.  1,  p.  194. 

And  a  box  keeper  of  a  theater  in  which  a  per- 
former declined  to  sing  on  account  of  a  scandal- 
ous libel  published  concerning  her,  is  not  a  com- 
petent witness  In  an  action  for  damages  from 
the  libel,  as  to  whether,  In  consequence  of  her 
declining  to  sing,  several  persons  had  given  up 
their  boxes;  but  he  may  testify  as  to  whether 
the  receipts  of  the  house  had  diminished  from 
the  time  she  thus  declined,  where  it  is  alleged 
in  the  declaration  that  In  consequence  of  her 
refusal  to  perform  the  plaintiff  had  lost  the 
profits  of  several  performances.     IIM. 

So,  a  bond  given  for  the  jail  limits  on  an  ar- 
rest under  execution,  and  testimony  tending  to 
show  the  nature  of  the  execution  debtor*s  busi- 
ness, and  that  It  required  him  to  go  out  of  the 
county,  and  that  he  had  been  applied  to  to  go 
out  on  such  business,  are  not  admissible  in  an 
action  for  false  imprisonment  under  the  execu- 
tion and  bond,  though  the  declaration  sufllcient- 
ly  alleges  special  damages,  where  the  writ  and 
ball  bond  were  void,  and  could  impose  no  obli- 
gation upon  him  to  remain  within  the  county. 
Fuller  V.  Bowker,  11  Mich.  204. 

V.  Trespass  agftinst  property, 

a.  The  general  rule. 

As  in  other  tort  cases,  remote,  specnlatlve,  or 
uncertain  profits  lost  are  neither  an  element  of 
damages  nor  evidence  of  damages  in  an  action 
for  trespass  against  property.  But  where  the 
profits  were  certain,  and  their  loss  resulted  di- 
rectly from  the  trespass  compla^ei|^/^^ey 
Digitized  by' 
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But  a  reference  to  that  part  of  the  case  cited 
■as  authority  will  show  that  such  remark 
was  a  pure  dictum,  and  also  that  the  case 
of  South  Carolina  Terminal  Co.  ▼.  South 
Carolina  d  0.  R.  Co.  52  S.  C.  1,  29  S.  E.  565, 
does  not  sustain  such  contention  of  plaintiif. 
If  the  two  cases  cited  by  respondent  as  au- 
thority for  the  position  of  respondent  which 
we  are  now  considering  contained  any  such 
holding,  we  wouM  unhesitatingly  condemn 
anj  sudi  utterance.  It  cannot  be  good  law 
that,  after  a  party  has  excepted  to  the  rul- 
ing of  the  presiding  judge  admitting  incom- 
petent testimony  (which  ruling  is  the  law  of 
the  ease  on  that  trial  in  the  circuit  court), 
the  excepter  is  prevented  irom  cross-examin- 
ing plaintiff's  witness  on  the  matter  ex- 
cepted to,  or  in  offering  testimony  in  his  own 
interest  on  the  same  line.  The  circuit  judge 
not  only  admitted  the  testimony  excepted  to 
by  the  defendant^  in  his  charge  to  the  jury. 


but  he  sustained  the  competency  of  such  tes- 
timony as  fixing  the  true  mode  by  which  dam- 
ages for  injuries  to  immature  or  growing 
crops  should  be  ascertained,  and  refused  to 
charge  the  jur^  that  the  mode  by  which  dam- 
ages for  injuries  to  immature  or  growing 
crops  should  be  ascertained  by  a  jury  was 
by  testimony  showing  what  was  the  rental 
value  of  the  land  planted  in  the  crops  al- 
leged to  have  been  injured  by  the  defendant; 
also,  what  was  the  cost  of  the  seeds  planted 
in  such  land;  also,  what  was  the  cost  of  the 
manure  and  fertilizers  employed  to  enrich 
such  land ;  and  also  the  cost  of  the  labor  em- 
ployed in  the  cultivation  of  such  crops.  We 
have  already  found  this  to  be  error  in  the 
circuit  judge. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  he  reversed, 
and  that  the  action  be  remanded  to  the  Cir- 
cuit Court  for  a  new  trial. 


may  be  considered  either  as  an  element  or  crite- 
rion of  damages  where  the  damages  are  suscep- 
tible of  estimation,  or  as  an  Item  of  evidence 
for  the  consideration  of  the  jury  in  determin- 
ing the  extent  of  the  injury,  where  they  are 
not  susceptible  of  definite  computation. 

And  where  a  trespass  breaks  up  or  destroys 
a  business,  and  deprives  the  owner  of  the  bene- 
fit and  profits  of  it,  snch  loss  of  profits  consti- 
tutes a  direct  damage,  which  will  sustain  a  re- 
covery. 

b.  Pro/Its  lost  as  an  element  of  damage. 

Where  a  loss  of  profits  was  the  proximate  and 
certain  result  of  a  trespass,  and  sufilclent  data 
and  elements  certainly  exist  from  which  sub- 
fttantiai  compensation  may  be  readily  estimated, 
such  profits  may  be  taken  as  a  criterion  of  dam- 
ages. 

And  the  rule  that  the  loss  of  profits  ought 
not  to  be  allowed  when  they  could  not  have  been 
within  the  contemplation  of  the  defendant  is 
•confined  strictly  to  cases  of  contract,  and  it  is 
wholly  immaterial  whether  a  trespasser  actual- 
ly contemplated  the  particular  damage  caused, 
or  any  other  species  of  damage.  Allison  v. 
Ciiandler.  11  Mich.  542. 

Thus,  a  stoppage  of  mills  supplied  by  a  mill- 
dam  with  water  power,  by  reason  of  the  destruc- 
tloQ  of  the  mllldam.  falls  within  the  description 
of  damages  naturally  and  necessarily  resulting 
from  the  act.  Spigelmoyer  v.  Walter,  3  Watts 
ft  S.  5-40. 

So.  a  lessee  of  the  right  to  cut  and  remove 
and  appropriate  timber  from  lands,  who  is  dc- 
prtved  of  such  right  by  the  act  of  another  by 
making  threats  of  prosecution,  which  induced 
bis  servants  to  leave  his  employ  and  dissuaded 
others  from  entering  his  service,  is  entitled  to 
recover  of  the  party  making  the  threats  what 
the  timber  would  have  been  worth  when  re- 
moved, less  the  expense  of  removing  it.  Crane 
T.  Patton.  57  Ark.  340,  21  S.  W.  466. 

And  one  from  whom  a  quantity  of  logs  are 
taken  by  a  trespasser  is  entitled  to  recover 
In  an  action  for  the  trespass,  not  only  the  value 
of  the  logs,  but  the  profits  he  would  have  made 
by  sawing  the  timber  and  by  its  appreciation  in 
price,  as  in  cnse  of  nonallowance  of  the  profits 
the  trespasser  would  be  the  gainer  at  the  ex- 
peDKe  of  the  person  injured.  Bucknam  v.  Nash, 
12  Me.  474. 

But  where  parties  by  mistake  cut  timber  up- 
on the  lands  of  another,  and  at  their  own  ex- 
pense transport  it  to  a  distant  market  at  a 
large  expense  and  sell  It,  the  owner  cannot  re- 
cover, in  an  action  of  trover,  the  enhanced  mar^ 
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ket  value  at  the  time  and  place  where  it  was 
sold.  But  the  Jury  may  award  as  damages  the 
value  of  the  property  where  it  was  taken,  to- 
gether with  the  profit  which  might  have  been 
derived  from  its  value  in  the  ordinary  market, 
or  they  make  take  the  market  value  at  the 
place  to  which  it  was  sent,  and  deduct  the' sum 
the  persons  converting  it  expended  in  bringing 
it  to  that  market  and  putting  it  in  condition 
for  sale,  though  this  rule  might  not  apply  If 
the  market  value  did  not  cover  the  cost  of  cut- 
ting and  transportation.  Winchester  v.  Craig, 
33  Mich.  205. 

So,  the  owner  of  a  mllldam  destroyed  in  part 
by  a  trespasser  is  entitled  to  recover  for  the 
consequent  Interruption  of  the  use  of  the  mill 
and  the  diminution  of  profits  on  that  account, 
where  they  were  alleged  in  the  declaration  and 
proved  at  the  trial.  White  v.  Moseley,  8  Pick. 
356. 

And  where  a  party  In  possession  of  a  mill 
has  hired  a  large  number  of  men  to  work  it, 
and  has  on  hand  a  large  number  of  logs  which 
he  is  entitled  to  saw,  and  in  sawing  which  he 
can  earn  a  certain  sum  each  day  over  and  above 
all  expenses,  and  a  trespasser  for  the  very  pur- 
pose of  stopping  the  mill  takes  away  a  por- 
tion of  the  machinery  not  of  great  value,  but  of 
such  a  nature  that  the  mill  must  stop  without 
It,  the  court  will  not  confine  the  damages  to  the 
value  of  the  property  taken,  or  to  the  cost  of 
restoring  it,  leaving  the  injured  party  to  pay 
his  men  and  lose  their  time,  and  the  use  of 
the  mill  during  the  time  It  necessarily  lay  idle 
by  reason  of  the  trespass.  Jolly  v.  Single,  16 
Wis.  281. 

So  where,  by  reason  of  a  landlord's  trespass, 
a  tenant  is  deprived  for  the  remainder  of  his 
term  of  the  premises  leased  by  him,  his  recov- 
ery of  damages  is  not  limited  to  the  sum  the 
term  might  be  worth  to  others,  or  the  diflTerence 
between  the  rent  he  was  paying  and  the  fair 
rental  value  of  the  premises,  if  they  were  of 
much  the  greater  and  of  peculiar  value  to  him 
on  account  of  the  business  he  had  established 
there  and  the  resort  of  customers  to  that  par- 
ticular place,  or  the  good  will  of  the  place,  in 
his  trade  or  business ;  and  if  he  is  obliged  there- 
by to  remove  to  another  place  of  business,  he  is 
entitled  to  show,  in  an  action  for  the  tres- 
pass, that  his  business  fell  off  In  consequence, 
and  the  extent  of  such  failing  off.  Allison  v. 
Chandler,  11  Mich.  542. 

And  a  recovery  may  be  had  by  a  person  en- 
gaged in  keeping  a  boarding  house,  for  a  tres- 
pass by  one  who  wrongfully  entered  her  house 
and  removed  her  furaiti^i^f^|^  ^^^dJQQg^ 
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count  of  the  Inconyeiilcnce  wblcb  8be  •uffered 
In  ber  baslness  for  want  of  her  furniture,  both 
by  reason  of  ber  having  boardera  in  ber  house 
who  left,  and  through  ber  being  obliged  to  turn 
away  applicants  for  board  before  she  could 
with  proper  diligence  refurnish  her  house,  by 
which  ahe  lost  much  of  the  benefits  of  the  sum- 
mer season.     Luse  ▼.  Jones,  39  N.  J.  L.  707. 

Likewise,  contractors  engaged  in  erecting  a 
building,  who  go  upon  the  adjoining  lot  by  per- 
mission to  shore  up  a  building  thereon,  and  who 
in  doing  so  go  beyond  the  permission  granted  and 
trespass  upon  the  adjoining  premises,  are  liable 
to  the  occupant  thereof  for  damages  sustained 
by  their  consequent  inability  to  carry  out  defi- 
nite contracts,  and  consequent  loss  of  profits 
under  the  same  caused  by  such  wrongful  act. 
Capel  V.  Lyons.  46  N.  Y.  S.  R.  298,  20  N.  Y. 
Supp.  49,  3  Misc.  73,  22  N.  Y.  Supp.  378. 

And  the  plaintiff  in  an  action  for  trespass 
against  a  railroad  company  in  running  cars 
against  his  wagon  and  injuring  it  is  entitled  to 
recover,  not  only  for  the  damages  done  to  the 
wagon  and  for  the  loss  of  the  use  of  the  wagon 
until  by  proper  diligence  it  could  be  repaired, 
but  also  for  the  loss  of  the  trip  he  was  about 
to  make,  where  there  is  no  dlfliculty  in  estimat- 
ing readily  and  with  precision  what  he  would 
have  made  by  the.  trip.  Shelbyvlile  Lateral 
Branch  R.  Co.  v.  Lewark,  4  Ind.  471. 

And  when  by  a  trespass  water  is  let  down 
Into  *  a  mine  so  that  it  is  drowned  out,  and 
operations  are  caused  to  be  suspended,  and  the 
miners  are  driven  from  their  work,  since  the 
amount  of  coal  produced  by  a  miner's  labor  is 
easily  computed  the  loss  on  such  labor  suffered 
by  his  employer  is  not  speculative  but  real, 
and  is  Just  the  difference  between  the  cost  of 
his  labor  and  the  actual  price  of  the  coal  on 
that  day  at  the  mine,  and  such  damages  may 
be  recovered  of  the  trespasser  causing  the  in- 
Jury,  though  merely  speculative  profits  would 
not  be  allowed.     Douty  v.  Bird,  00  Pa.  48. 

In  the  above  case  McKnight  v.  Ratcliff,  44  Pa. 
156,  infra,  VI.  c,  1,  was  distinguished  upon  the 
ground  that  In  that  case  the  Jury  were  told 
that  if  the  mines  were  rendered  entirely  useless 
the  profit  that  might  have  been  made  on  the 
coal  would  be  a  fair  basis  in  estimating  the  dam- 
ages, which  was  held  to  be  entirely  too  vague 
and  diflicult  of  computation. 

So,  in  Strasburger  v.  Barber,  88  Md.  103,  it 
was  held  that  an  instruction  in  an  action  of 
trespass  for  wrongfully  seizing  goods  consisting 
of  the  owner's  stock  in  trade,  for  the  debt  of 
another,  that  the  plaintiff  was  entitled  to  re- 
cover in  damages  for  such  injury  as  she  sus- 
tained because  of  the  taking  of  her  goods,  and 
for  the  breaking  up  of  her  business,  and  an- 
other Instruction  that  If  the  goods  were  restored 
to  her  the  proper  measure  of  damages  Is  not 
the  value  of  the  goods  seized,  but  only  such  dam- 
ages, if  any,  as  she  may  have  sustained  by  rea- 
son of  the  taking  and  detention  thereof,  and  the 
injurious  consequences,  if  any,  from  the  date 
of  the  seizure  until  restitution,  are  not  incon- 
sistent ;  and  an  Instruction  requesting  that,  in 
efttimating  the  damages,  the  Jury  should  not  al- 
low any  more  for  or  on  account  of  any  supposed 
loss  of  profits  arising  from  the  sale  of  the 
goods  taken,  was  rejected ;  but  the  propriety 
of  the  rejection  was  not  questioned  on  appeal. 

A  recovery  cannot  be  had,  however,  in  an 
uction  for  trespass  for  profits  lost  which  are 
merely  probable  and  speculative.  Illinois  &  St. 
L.  R.  &  Coal  Co.  V.  Decker,  3  111.  App.  135; 
Brannin  v.  Johnson,  19  Me.  301 ;  Peshine  v. 
Shepperson,  17  Gratt.  472,  94  Am.  Dec.  468. 

Thus,  an  unlawful  interference  with  the  mo- 
tive power  of  a  mill  used  for  the  manufacture 
of  silk,  whereby  the  power  was  suspended  and 
the  mililDg  company  was  unable  to  manufacture 
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as  many  goods  as  It  otherwise  would  have  done,, 
thus  affecting  a  third  party  who  had  contractedr 
to  provide  raw  material  for  the  mill  and  to  take 
all  articles  which  could  be  manufactured,  is  too 
remote  and  indirect  to  warrant  a  recovery  in 
trespass  by  the  party  thus  injured  against  the- 
pai-ty  unlawfully  interfering  with  the  miii 
power.     Dale  v.  Grant,  34  N.  J.  L.  142. 

And  the  Jury,  in  an  action  for  trespass  by 
which  a  lease  Is  terminated,  should  not  be  in- 
structed that  they  can  take  Into  consideration 
such  profits  as  the  lessee  would  have  realized 
from  the  business  carried  on  upon  the  leased 
premises,  had  he  l>een  permitted  to  carry  it  on 
to  the  extent  of  his  lease.  The  profits,  to  be 
recoverable,  must  not  rest  merely  in  conjecture 
and  probability ;  there  must  be  some  reasonable 
standard  for  their  ascertainment.  Illinois  &  St. 
L.  R.  &  Coal  Co.  T.  Decker,  3  111.  App.  135. 

So,  while  the  plaintiff  in  an  action  for  tres- 
pass to  recover  damages  for  the  entry  on  a  cer- 
tain coal  yard  leased,  and  appropriating  the 
same  for  railroad  purposes,  may  prove  the  value^ 
of  the  leasehold  interest  over  the  rent  received, 
he  cannot  prove  that  if  he  had  staid  there  a  des- 
ignated time  he  would  have  made  a  8peclfie<) 
amount.  Pennsylvania  R.  Co.  y.  Eby,  107  Pa. 
166. 

And  one  who  is  deprived  of  the  use  of  a 
field  by  the  act  of  another  in  forcibly  taking 
possession  of  it  is  entitled  to  recover,  if  at  ali» 
to  the  extent  to  which  his  leasehold  was  less- 
ened in  value  by  the  trespass;  and  he  cannot 
show  his  intention  to  plant  the  field  with  to- 
bacco, and  claim  for  damages  what  he  might 
have  made  out  of  the  crop.  Irwin  v.  Nolde,. 
104  Pa.  205,  30  Atl.  246. 

And  in  Uowser  v.  Melcher,  40  Mich.  185,  it 
was  said  that  there  is  room  for  question  wheth- 
er or  not  the  Michigan  statute  (Comp.  Laws,  f 
6717),  giving  treble  damages  for  injuries  aris- 
ing from  forcible  entry  and  detainer,  cover» 
loss  of  profits  from  goods  which  the  injured 
party  was  prevented  from  exposing  for  sale  on 
the  premises,  the  possession  of  which  the  other 
party  failed  to  surrender  to  him  in  accordance 
with  his  contract. 

So,  the  measure  of  damages  sustained  by  a 
lotowner,  who  is  prevented  from  completing  a 
building  on  the  lot  for  some  time  by  the  fact 
that  a  wall  upon  an  adjoining  lot  careened  and 
overhung  his  lot,  of  which  fact  the  owner  of 
the  adjoining  lot  had  notice,  is  the  fair  net 
rental  value  of  his  lot  and  building  for  the 
time  he  was  deprived  thereof,  and  not  the  profits 
or  expected  gains  to  be  realized  from  the  use 
of  the  building.  Burruss  v.  Hines,  94  Va.  413„ 
26  S.  E.  875. 

And  the  plaintiff  in  an  action  of  trespass  for 
an  Injury  by  a  city  to  a  building  occupied  by 
him  as  a  storehouse,  resulting  in  an  interrup- 
tion of  his  business,  may  recover,  not  only 
for  the  damages  done  to  the  building,  but  also- 
such  further  sum  as  will  compensate  him  for 
the  loss  of  its  use  while  the  interruption  con- 
tinued ;  and  for  the  purpose  of  showing  such 
loss  he  may  prove  the  nature  and  extent  of  his 
business,  the  necessity  of  using  the  building  for 
its  prosecution,  and  the  value  of  such  use  dur- 
ing the  time  it  was  interrupted.  But  the  amount 
of  profits  which  might  have  been  realized  by 
the  employment  of  his  personal  service  and  cap- 
ital in  the  prosecution  of  the  business,  using 
the  injured  building  during  such  interruption  if 
it  had  not  been  injured,  cannot  be  recovered  in 
the  absence  of  anything  Justifying  the  recovery 
of  exemplary  damages,  as  in  such  case  the  loss  of 
profits  does  not  furnish  a  proper  measure  of 
damages.     Cincinnati  v.  Evans,  5  Ohio  St.  594. 

And  trespasses  committed  by  a'  city  upon 
lands  owned  by  an  individual  and  claimed  by 
the  city  as  a  street  do  not/ authorli^  ith^  in- 
igi  ize     y  ^ 
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dividual  to  recover  for  prospectiye  profits  which 
he  might  hare  received  from  the  rent  of  a  build- 
ing thereon,  had  he  been  permitted  to  erect  the 
aame,  as  such  damage  is  too  remote.  Bingham 
T.  Walla  Walla,  3  Wash.  Terr.  68,  18  Pac.  408. 

So,  the  damages  suffered  by  the  owner  of  a 
-cTvp  rooted  up,  trodden  down,  and  eaten  by  the 
hogs  of  another  getting  Into  his  fields  must  be 
the  natural  and  proximate  consequences  of  the 
act,  and  are  perhaps  the  value  of  the  crops  at 
tlie  date  of  destruction  so  far  as  they  were 
•destroyed,  but  cannot  include  the  amount  of 
the  crop  the  owner  would  have  made  without 
the  Injury.     Grasham  v.  Taylor,  51  Ala.  505. 

The  calculation  of  damages  based  upon  the 
probable  growth  and  consequent  increased  value 
of  cattle  in  an  action  for  trespass  in  which  the 
•defendant  turned  cattle  upon  the  plaintlfTs 
pasture,  so  that  the  pasture  was  so  injured  that 
it  would  not  sustain  the  plaintlfT's  cattle,  does 
not  Involve  the  question  of  profit  or  loss  of  the 
Investment  or  business ;  and  the  plaintiff  is  en- 
titled to  recover  the  difference  between  the 
value  of  the  cattle  as  It  would  have  been  but 
for  the  trespass,  and  the  value  as  reduced  by  the 
trespass     Gilbert  v.  Kennedy,  22  Mich.  117. 

And  one  who  Is  wrongfully  In  possession  of  a 
building,  and  is  doing  business  therein,  is  not 
eniitled  to  recover  damages  of  one  rightfully 
entitled  to  possession  thereof  who  ousts  him,  for 
the  loss  of  the  prospective  profits  of  the  business 
which  he  might  have  made  had  he  been  per- 
mitted to  continue  the  business  therein,  though 
such  ouster  was  irregular.  Mitchell  y.  Woods, 
17  Kan.  26. 

So,  the  owner  of  an  advertising  board  which 
is  wrongfully  torn  down  by  another,  who  could 
-at  once  put  It  up  again,  cannot  let  it  remain 
^own  and  recover  of  the  wrongdoer  for  future 
profits  to  be  made  from  renting  space  on  the 
board.  Ludlow  v.  Steffen,  19  Ky.  L.  Rep.  1671, 
44  S.  W.  119. 

And  in  Campbell  v.  Woodworth,  26  Barb. 
•646,  it  was  held  that  the  measure  of  damages 
in  an  action  of  trespass  for  taking  personal 
property  is  the  actual  cash  marlcet  value  of  the 
property  at  the  time  of  the  talcing,  to  which  In- 
terest may  generally  be  added ;  and  evidence  in 
■an  action  therefor  showing  what  the  goods  were 
actually  sold  for  by  the  defendants  at  some  sub- 
sequent time  at  public  auction  is  inadmissible. 

c  Profits  lost  a$  evidence. 

In  actions  for  trespass,  as  well  as  In  actions 
for  personal  Injury,  the  loss  of  profits  conse- 
quent upon  the  wrongful  act  may  be  given  in 
evidence,  even  though  the  case  is  such  that  ade- 
quate damages  cannot  be  measured  with  certain- 
ty,— not  as  furnishing  an  element  or  measure 
■ot  damages,  but  as  furnishing  data  to  assist  the 
Jury  in  estimating  the  extent  of  the  Injury. 

I'hus,  in  trespass  proof  of  loss  of  profits  is 
receivable  to  enable  the  Jury  to  arrive  at  the 
extent  of  the  loss  which  the  wrongful  act  had 
occasioned.  Capel  v.  Lyons,  8  Misc.  73,  22  N. 
T.  Supp.  378 ;  Spigelmoyer  v.  Walter,  8  Watts 
^  S.  540. 

And  if  a  business  is  entirely  broken  up  by 
a  trespass,  the  amount  of  business  previously 
done  is  pertinent  upon  the  question  of  the 
amount  which  might  subsequently  be  done,  and 
ii  admissible  in  evidence  in  an  action  for  the 
trespass;  and  the  rule  is  the  same  in  the  case 
of  a  partial  interruption  of  business.  Schile  v. 
Brokhahus,  80  N.  Y.  614. 

The  probable  profits  of  a  business  do  not  fur- 
nish the  measure  of  damages  in  an  action  for  a 
trrspass  resulting  in  an  Interruption  or  embar- 
rassment of  such  business,  but  they  may  be 
proved  to  the  Jury  by  general  evidence,  as  may 
also  the  extent  and  character  of  the  business,  as 
^2  L.  R.  A. 


affording  the  best  guide  to  the  jury  of  which 
the  nature  of  the  case  admits  for  the  exercise 
of  their  Judgment  in  the  assessment  of  damages. 
Peshine  v.  Shepperson,  17  Gratt.  472,  94  Am. 
Dec.  468. 

And  where  a  mercantile  business  Is  inter- 
rupted by  the  wrongful  act  of  the  owner  of  the 
premises,  in  entering  to  make  repairs,  the  tenant 
may  show,  in  an  action  for  the  injury,  the 
amount  of  his  monthly  sales  for  a  considerable 
period  before  and  after  the  interruption,  and 
the  usual  percentage  of  net  profits  on  his  sales 
during  such  time.  Goebel  v.  Hough,  26  Minn. 
252,  2  N.  W.  847. 

So  the  keeper  of  a  restaurant  or  refreshment 
saloon,  the  entrance  of  which  is  bricked  up  by 
another  and  the  business  broken  up,  is  entitled 
to  prove,  in  an  action  therefor,  the  amount  of 
business  done,  and  what  proportion  of  the  re- 
ceipts were  profits,  the  value  of  the  business  be- 
ing a  proper  subject  of  estimate  by  the  Jury, 
■though  it  may  be  that  a  calculation  of  possible 
or  probable  profits  in  view  of  the  ordinary  un- 
certainties of  business  would  not  be  allow- 
able.    Marquart  v.  La  Farge,  5  Duer,  559. 

And  the  Jury,  in  an  action  for  trespass 
brought  by  a  lessee  of  premises,  whose  lease  in- 
cluded the  right  to  use  power  communicated 
from  the  lessor's  engine  to  the  lessee's  machin- 
ery, for  the  act  of  the  lessor  in  cutting  off  such 
power  for  a  number  of  months,  may  consider,  on 
the  question  of  damages,  the  nature  and  extent 
of  his  business  at  the  time  the  power  was  so 
withdrawn,  the  amount  of  business  he  had  done 
during  the  six  months  previous,  together  with 
loss  on  stock,  machinery,  and  buildings,  or  other 
losses  shown  by  the  evidence  which  were  neces- 
sarily sustained  by  the  lessee  by  reason  of  the 
withholding  of  the  power  and  the  interference 
with  his  beneficial  enjoyment  of  his  leasehold 
estate:  and  evidence  to  show  the  extent  of  his 
business  and  the  profits  thereof  during  the  six 
months  previous  is  admissible  to  enable  the 
Jury  to  estimate  the  amount  of  damages  sus- 
tained.    Chapman  v.  Kirby,  49  111.  211. 

And  the  Jury,  in  an  action  of  trespass  for  the 
recovery  of  lands  upon  which  the  landing  place 
of  a  ferry  is  situated,  may,  in  estimating  the 
rental  value  of  the  landing,  take  into  account 
the  proceeds  of  the  ferry  after  deducting  the  ex- 
pense of  fitting  up  and  carrying  on  the  same, 
and  making  due  allowance  for  all  risks  and  ex- 
penses.    Averett  v.  Brady,  20  Ga.  523. 

And,  where  mesne  profits  are  sought  to  be 
recovered  if  improvements  erected  upon  the  land 
have  increased  the  profits  thereof,  the  Jury  may 
take  into  consideration  the  improvements,  and 
may  diminish  the  profits  by  them,  but  not  below 
the  value  without  the  improvements.     Ibid. 

So,  the  testimony  of  farmers,  grazers,  and 
drovers  having  experience  and  knowledge  of  cat- 
tle, as  to  the  probable  increase  of  weight  of 
cattle  when  properly  pastured,  is  admissible  in 
an  action  for  trespass,  by  the  defendant  in  turn- 
ing his  cattle  upon  plaintiff*s  pasture,  thus  over- 
feeding it  and  rendering  It  insuflScIent  to  sus- 
tain the  plaintiff's  cattle,  to  show  the  amount  of 
injury  done.     Gilbert  v.  Kennedy,  22  Mich.  117. 

To  be  admissible,  however,  in  the  absence  of 
a  standard  for  adequate  measurement,  such  evi- 
dence must  tend  to  show  the  damages  claimed, 
and  their  amount. 

Thus,  evidence  as  to  the  profits  of  a  saloon 
business  for  one  month  cannot  be  taken  in  an 
action  for  trespass  by  which  the  saloon  busi- 
ness carried  on  under  a  lease  for  twelve  months 
was  broken  up  for  the  remaining  eleven  months, 
as  a  sufllclent  basis  for  the  calculation  of  the 
profits  of  the  business  for  the .  eleven  succeed- 
ing months  to  warrant  their  allowance  as  dam- 
ages for  the  trespass.  Illinois  &  St.  L.  B.  & 
Coal  Co.  V.  Decker,  8  111.  App,  135^  ^^^^1^ 
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In  the  above  case  Cbapman  y.  Kirby,  49  111. 
211,  supra,  was  distinguished  upon  the  ground 
that  in  that  case  the  persons  injured  had  carried 
on  their  trade  and  business  over  three  years, 
which  was  ample  time  to  establish  a  course  of 
business,  furnishing  a  reasonably  certain  measure 
of  profits  by  the  month  or  by  the  year. 

So,  evidence  of  the  possible  profits  which  the 
plaintiffs  could  have  made  from  the  use  of  a  des- 
ignated number  of  cows,  and  from  fattening 
hogs,  is  not  admissible  in  an  action  for  damages 
for  tearing  down  a  fence  inclosing  a  dairy  farm, 
by  reason  of  which  the  cattle  of  other  people 
came  in  and  destroyed  the  grass,  and  brolce  up 
the  dairy  business.  Glaccomini  t.  Bulkeley,  61 
Cal.  261. 

VI.  Negligence. 

a.  Scope  and  general  rules. 

This  tubdivision  of  this  note  is  limited  to 
loss  of  profits  as  affecting  damages  for  negli- 
gence affecting  property.  The  question  as  to 
negligence  resulting  in  personal  injury  is  treated 
supra.  III.  But  negligence  by  the  doing  of 
acts  in  violation  of  legal  duty  owed  to  others 
is  here  included,  as  well  as  negligence  by  failure 
to  perform,  or  the  improper  performance  of, 
legal  duties. 

The  general  rule  of  nonliability  for  profits 
which  were  contingent  or  uncertain,  or  the  loss 
of  which  was  the  remote  and  not  proximate  re- 
sult of  the  injury,  but  that  certain  profits  which 
are  the  proximate  result  of  the  wrong  may  be 
considered  in  the  estimation  of  damages,  applies 
to  negligence  as  well  as  to  other  torts.  And 
the  general  rule  as  to  the  use  of  evidence  of 
profits  to  assist  the  Jury  in  making  the  assess- 
ment where  the  damages  are  not  susceptible  of 
ready  estimation  also  applies. 

b.  Failure  to  perform  and  improper  performanoe 
of  legal  duties. 

Whether  or  not  loss  of  profits  Is  recoverable 
for  failure  to  perform  or  improper  performance 
of  legal  duties  depends  upon  whether  the  loss 
was  proximate  or  remote,  and  whether  the  prof- 
its were  certain  or  uncertain,  and  this  depends 
upon  the  facts  of  the  particular  case  In  hand. 

Thus,  loss  of  the  profits  of  a  business  which 
is  the  proximate  consequence  of  the  negligence 
of  another  may  be  allowed  in  estimating  the 
damages.  Albert  v.  Bleecker  Street  &  C.  B.  Co. 
2  Daly,  389. 

And  one  who  negligently  causes  a  fire  by 
which  a  business  is  destroyed  Is  liable  for  loss 
of  the  profits  thereof  during  the  reasonable  time 
necessary  to  re-establish  the  business.  HIne  v. 
Cusblng,  53  Hun,  519,  6  N.  Y.  Supp.  860. 

So,  the  plaintiff  in  an  action  against  a  rail- 
road company  for  damages  caused  by  permitting 
fire  to  escape  from  an  engine,  whereby  his  busi- 
ness was  broken  up  and  destroyed,  is  entitled 
to  recover  under  Okla.  Stat.  1893,  chap.  37,  pro- 
viding that  any  railroad  company  operating  any 
line  in  the  territory  shall  be  liable  for  ail  dam- 
ages sustained  by  fire  originating  from  operat- 
ing their  road,  for  the  anticipated  profits  of  his 
business  during  the  time  required  to  reconstruct 
the  premises.  Choctaw,  O.  &  O.  B.  Co.  v.  Alex- 
ander, 7  Okla.  579,  52  Pac.  944. 

But  a  landowner  who  negligently  sets  a  fire 
on  his  own  land  by  which  a  quantity  of  wood 
on  adjoining  lands  is  destroyed  is  not  liable  to 
one  who  was  cutting  the  wood  under  a  contract 
to  cut  and  carry  it  away  at  a  fixed  price  per 
cord,  in  pursuance  of  which  a  large  quantity 
had  been  cut  and  corded,  for  the  profits  which 
might  have  been  realized  from  cutting  the  re- 
mainder of  the  standing  wood,  as  such  an  in- 
terest is  too  remote  and  contingent  to  be  the 
52  L.  R.  A. 


subject  of  damages.     Barnard  y.  Poor,  21  Pick* 

378. 

So,  an  expressman  whose  horse  was  fatally^ 
injured  in  a  collision  with  a  street  car  througl^ 
the  negligence  of  the  driver  of  the  car,  where- 
by  his  business  as  an  expressn^an  was  wholly- 
suspended,  is  entitled  to  a  reasonable  time- 
within  which  to  select  another  horse,  and  the- 
profits  lost  by  him  during  that  time  are  allow- 
able as  damages.  Albert  ▼.  Bleecker  Street  &  C» 
B.  Co.  2  Daly,  389. 

And  evidence  of  what  the  owner  of  a  horse- 
would  probably  have  received  from  his  use  dur- 
ing the  succeeding  season  is  proper  for  the- 
consideration  of  the  Jury  in  an  action  for  neg- 
ligence and  false  representations,  whereby  dis- 
temper was  communicated  to  the  horse  and  his- 
use  lost,  not  as  furnishing  the  measure  of  dam- 
ages, but  to  aid  in  forming  an  estimate  of  the- 
damages  suffered.     Fults  v.  Wycoff,  25  Ind.  321. 

And  where  one's  horse,  harness,  and  carriage- 
were  injured  by  the  negligence  of  another,  so 
that  the  owner  could  not  use  them  for  some- 
time,  the  lessened  market  value  of  the  horse  in 
consequence  thereof  Is  the  proximate  and  legiti* 
mate  element  of  damages.  But  the  owner  can* 
not  recover  for  what  he  might  have  earned  by 
the  use  of  such  property  during  the  time  he- 
was  thereby  deprived  thereof.  Pritts  v.  New 
York  ft  N.  B.  R.  Co.  62  Conn.  503,  26  Atl.  347. 

So,  the  damages  recoverable  for  negligence- 
by  which  a  toll  bridge  is  carried  away  is  the 
value  of  the  bridge  destroyed  and  the  loss  of  the- 
tolls  during  the  time  reasonably  necessary  to  re- 
build it.  Sewaii's  Falls  Bridge  v.  Flsk,  23  N.  H. 
171. 

And  the  owner  of  a  boat  Injured  by  striking- 
against  one  of  the  piers  of  a  bridge  in  passing 
through  the  draw  of  the  bridge  is  entitled  to 
recover,  if  at  all,  not  only  for  the  actual  ex- 
penses of  repairing  the  injury  sustained  by  his 
boat,  but  also  for  the  profits  his  boat  woulti 
have  made  during  the  time  necessarily  lost,  in 
repairing  it.  Jolly  v.  Terre  Haute  Draw  Bridge 
Co.  6  McLean,  238,  Fed.  Cas.  No.  7,441. 

And  an  Injury  to  a  vessel  attached  to  a  wharf» 
occasioned  by  a  much  larger  vessel  being  fas- 
tened outside  of  her  to  the  same  wharf,  which 
settled  and  careened  against  her  and  crushed 
her  timbers  when  the  tide  fell,  and  caused  her  to- 
slnk,  authorizes  a  recovery  for  wharfage  charges 
while  being  repaired,  and  for  the  time  of  one- 
of  her  owners  and  her  crew  while  she  was  bein^ 
raised  and  cleared  out,  and  for  the  loss  of  prof- 
its to  the  vessel  while  sunk  and  during  repairs. 
Vantine  v.  The  Lake,  2  Wall.  Jr.  52.  Fed.  Cas. 
No.  16,878. 

But  the  measure  of  damages  In  an  action 
against  a  shipowner  for  running  his  vessel  upon 
and  partially  destroying  a  fishing  net  is  the 
cost  of  repairing  the  net  and  the  value  of  the 
labor  required  to  reset  it,  together  with  the 
value  of  Its  use  during  the  time  it  is  necessa- 
rily idle ;  and  prospective  profits  which  might 
have  been  realized  from  a  continued  use  of  the 
net  cannot  be  allowed.  Wright  v.  Mulvaney,  78 
Wis.  89,  9  L.  R.  A.  807,  46  N.  W.  1045. 

And  where  goods  are  destroyed  pr  materially 
injured  on  board  a  vessel  in  the  port  where  they 
are  shipped,  by  the  carelessness  or  unskll fulness 
of  the  master  of  the  vessel,  the  damaj^es  are 
to  be  a.scertalned  by  the  difference  l>etween  the 
prior  cost  and  charges  and  the  sales  at  the  port 
of  shipment,  and  not  by  the  probable  profits 
which  would  have  been  made  if  the  goods  had' 
gone  safe  to  the  port  of  destination.  Dusar  v. 
Murgatroyd,  1  Wash.  C.  C.  13,  Fed.  Cas.  No. 
4  J  99. 

So,  a  person  engaged  In  getting  out  lojj.s  to  be- 
cnit  into  lumber,  who  while  running  his  loff*- 
down  a  river  breaks  the  boom  of  another  per- 
son who  is  engaged  in  a  like  business,  so  that. 
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the  latter*s  logs  are  driven  down  the  rlyer  a  long 
distance  and  are  afterwards  lost*  is  liable  for 
the  wrong  thus  done;  and  where  no  other  logs 
could  l>e  purchased  at  the  time  and  place  to  re- 
place them,  the  loss  of  profits  which  the  owner 
would  have  made  on  the  logs  lost,  will  be  deemed 
to  be  the  direct  and  natural  and  necessary  con- 
sequence of  the  injury,  and  to  have  been  in  the 
mind  of  the  person  causing  the  Injury  at  the 
time,  and  is  therefore  recoTerable.  Auger  y. 
Cook,  39  U.  C.  Q.  B.  537. 

And  a  millowner  having  a  quantity  of  logs 
In  a  river  above  a  neighboring  mill,  who  is 
prevented  by  the  owner  of  the  neighboring  mill 
and  by  his  dam  from  getting  his  logs  down  to  his 
mill  In  season  to  supply  Its  operations,  is  en- 
titled to  recover,  not  only  for  the  enforced  idle- 
ness of  his  mill  during  the  delay,  but  also  for 
its  enforced  idleness  during  later  months  by 
reason  of  the  detention  of  the  logs  in  the  pre- 
vious month,  due  to  the  fact  that  in  later 
months  the  absence  of  water  did  not  permit 
floatage.  Richards  v.  Johnston,  46  Iilich.  297, 
0  N.  W.  423. 

And  where  an  established  business  of  a  per- 
manent character,  as  a  mill  for  the  manufacture 
of  meal,  hominy,  and  the  like,  is  Interrupted  by 
an  overflow  caused  by  the  negligence  of  another, 
aud  the  machinery  is  so  injured  that  a  cessa- 
tion of  business  is  necessary  to  make  repairs, 
the  net  earnings  of  the  present  and  the  past 
are  competent  to  be  considered  by  the  Jury  in 
estimating  the  damages  suffered  from  such  ces- 
sation. Terre  Haute  v.  Hudnut,  112  Ind.  542, 
13  N.  B.  086. 

But  a  tenant  engaged  In  the  manufacture  of 
mustard  in  premises,  the  owner  of  which  oc- 
cupied the  portion  above  him  in  the  manufacture 
of  umbrella  frames,  whose  mustard  mills  were 
injured  by  oil  impregnated  with  iron  filings 
which  leaked  from  the  premises  above  through 
the  negligence  of  the  owner,  cannot  prove.  In 
an  action  for  the  injury,  that  he  had  a  large 
number  of  customers  from  whom  he  realized 
a  large  profit  per  month,  who  were  subsequently 
lost  to  him,  by  reason  of  such  negligence,  where 
the  complaint  did  not  allege  the  names  of  such 
customers  or  contain  an  averment  of  loss  of  cus- 
tomers as  an  Item  of  special  damage.  Stapen- 
horst  V.  American  Mfg.  Co.  15  Abb.  Pr.  N.  8. 
35G. 

And  a  tenant  occupying  a  building  under  a 
lease  for  the  parpose  of  a  mill  for  grinding 
buckwheat,  who  is  injured  by  the  act  of  the  own- 
er in  erecting  another  story  upon  the  top  of 
the  building,  during  the  course  of  which  holes 
were  driven  through  the  roof,  through  which 
dust,  dibiis,  and  rain  passed,  seriously  injur- 
ing the  buckwheat  and  machinery  and  interfer- 
ing with  the  conduct  of  the  business,  cannot 
recover  for  the  loss  of  profits  where  the  only 
eTidence  in  the  case  tiearlng  upon  that  item  of 
loss  was  the  testimony  of  the  plaintiff  that  if 
the  power  was  right  he  could  grind  a  designated 
number  of  bushels  a  day,  and  that  his  profit  on 
the  product  was  a  designated  amount  per  bushel. 
Wolff  V.  Hvass,  11  Misc.  561,  32  N.  Y.  Supp. 
708. 

Uut  a  lessee  for  a  term  of  years  of  a  house 
and  lot  in  which  he  conducted  a  restaurant  and 
public  bar  may  recover,  in  an  action  against 
the  owner  of  adjoining  premises  who  made  im- 
provements and  excavations  thereon  in  a  negli- 
gent and  unskilful  manner,  causing  injuries  to 
the  plaintiff's  premises  resulting  in  the  break- 
ing up  of  his  business,  for  the  loss  of  profits 
arising  therefrom,  to  be  ascertained  by  the  Jury 
from  the  evidence :  and  evidence  as  to  the  usual 
profits  of  the  business  prior  to  the  injury  is  ad- 
mlnlble  in  an  action  therefor  to  enable  the 
Jury  to  form  an  estimate  of  the  damages.  Shafer 
T.  Wilson,  44  Md.  268. 
52  L.  B.  A. 


8o,  neglect  of  and  Injury  to  a  party  wall, 
whereby  It  becomes  broken,  does  not  warrant 
a  recovery  by  the  i)arty  Injured  for  the  loss  of 
profits  he  would  have  made  if  not  interfered 
with  ;  and  evidence  as  to  the  damage  done  to  bis 
business  thereby  is  inadmissible  in  an  action 
for  the  injury.     Ward  v.  McGrath,  1  Phila.  88. 

And  the  neglect  upon  the  part  of  the  owner 
or  person  In  charge  of  a  hall  designed  as  a  place- 
of  entertainment,  to  make  the  necessary  provi- 
sions for  warming  the  building,  does  not  author- 
ize a  recovery  upon  the  part  of  a  lessee  thereof, 
upon  the  theory  that  one  of  the  performers  took 
cold  and  became  hoarse,  which  prevented  him 
from  performing,  and  that  his  sickness  con- 
tinued for  four  weeks,  in  consequence  of  which 
the  lessee  sustained  loss  of  gains  and  profita 
expected  from  the  performance.  New  York 
Academy  of  Music  v.  Hackett,  2  Hilt.  234. 

But  the  damages  suffei'ed  by  a  lower  mine  own- 
er from  the  negligent  acts  of  an  upper  mine^ 
owner  In  permitting  water  to  flow  from 
his  mine  through  a  connection  between  the 
two,  so  as  to  prevent  the  lower  owner  from 
working  his  mine,  are  measured  by  the  difference 
between  the  cost  of  mining  and  preparing  coal 
for  the  market  and  the  market  price  of  the  coal 
when  prepared  and  ready  for  delivery,  upon 
such  quantity  as  the  lower  mine  owner  satis- 
factorily shows  he  was  provided  with  the  neces- 
sary means  and  facilities  to  mine,  prepare  for 
market,  and  ship  and  sell.  Prevost  v.  Gorrell, 
5  W.  N.  C.  149,  Fed.  Cas.  No.  11,404. 

So,  an  owner  of  tenant  houses,  who  pays  the 
city  for  laying  a  water  main  in  the  street  in> 
front  of  his  houses,  and  for  permits  to  intro- 
duce the  water  and  water  rents  for  two  years, 
is  entitled  to  recovec  against  the  city  the  con- 
sideration paid  for  the  use  of  the  water  and 
the  water  rents,  where  it  negligently  laid  the 
mains  too  near  the  surface  of  the  ground,  so- 
that  they  were  frozen,  and  no  water  was  com- 
municated to  the  houses,  in  consequence  of 
which  the  water  pipes  burst,  and  he  lost  his 
tenants  and  rent.  But  he  cannot  recover  for 
the  loss  of  his  tenants  and  the  rents  of  his 
houses,  or  for  the  amount  of  money  paid  In  re- 
pairs made  necessary  by  the  freezing.  Smith 
V.  Philadelphia,  81  Pa.  38,  22  Am.  Rep.  731. 

And  the  act  of  an  agent  to  whom  part  of  his 
principal's  machinery  was  consigned  to  be  for- 
warded to  the  principal,  in  negligently  detain- 
ing It,  whereby  the  whole  plant  was  kept  idle,, 
authorizes  a  recovery  against  him  of  an  amount 
equal  to  the  legal  Interest  on  the  capital  In- 
vested, the  hire  of  hands  necessarily  unem- 
ployed during  the  time,  and  the  cost  of  sending 
for  the  missing  machinery,  and  other  damages- 
necessarily  resulting  from  his  negligence.  But 
he  cannot  be  held  for  what  might  have  been 
made  by  the  machinery  during  ttie  time  It  waa 
idle.  Foard  v.  Atlantic  &  N.  C.  R.  Co.  63  N.  C. 
(8  Jones  L.)  235,  78  Am.  Dec.  277. 

On  this  subject  see  also  Hobbes  v.  Bebkelet 

CUBMICAL  Co. 

c.  Performance  of  acta  in  violation  of  legal  duty. 
1.  Ohatruction  of  highwaya  and  toatcrwaya. 

The  question  In  these  cases  as  in  other  negli- 
gence cases  depending  upon  whether  the  profits 
lost  were  remote,  speculative,  or  uncertain  nece.s- 
sarity  depends  and  turns  upon  the  facts  of 
each  particular  case. 

Thus,  the  Injuries  which  a  factory  and  other 
buildings  sustain  In  consequence  of  an  excava- 
tion unlawfully  made  In  an  adjoining  street, 
whereby  the  business  Is  Interrupted.  warraut» 
a  recovery  of  the  profits  thereof,  where  they 
are  proved  with  reasonable  certainty,  as  ther 
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are  the  direct  consequences  of  the  Injury.  La- 
cour  V.  New  York,  3  Duer,  406. 

And  loss  of  profits  is  the  proper  measure  of 
damages  In  an  action  brought  by  the  owner  of 
a  refectory  and  lodging  house  against  a  city 
for  erecting  or  directing  the  erection  upon  and 
about  the  sidewalk  and  street  adjoining  the 
plaintlfT's  premises  of  divers  stalls  for  the  sale 
of  meats,  vegetables,  and  other  articles  usually 
sold  at  market,  amounting  to  an  appropriation 
of  the  public  street.  Interfering  with  and  inter- 
rupting the  due  prosecution  of  the  plaint IfTs 
business,  and  keeping  away  his  patrons,  though 
the  city  was  acting  pursuant  to  law  in  the  re- 
pairing of  the  market.  And  where  he  shows 
The  actual  receipts  of  his  building  for  a  year  or 
more  previous  to  the  obstruction,  and  the  actual 
daily  receipts  during  the  continuance  of  the 
obstruction,  and  the  actual  daily  receipts  for 
some  months  after'the  obstruction  was  removed, 
and  that  the  expenses  were  at  about  the  same 
ratio  to  the  receipts  during  the  whole  period, 
such  proof  furnishes  a  means  of  computing  his 
loss  of  profits,  and  warrants  a  recovery  there- 
for.    St.  John  V.  New  York,  6  Duer,  315. 

But  the  unlawful  occupation  and  obstruction 
■of  a  street  by  the  cars  and  trains  of  a  railroad 
company,  whereby  the  business  of  a  party  en- 
gaged in  buying  wheat  at  a  warehouse  thereon 
for  manufacturing  into  flour  at  his  mill  to 
which  the  wheat  was  shipped,  and  In  selling 
the  product  of  the  mill  at  the  warehouse,  was 
interrupted  for  a  considerable  time,  does  not  au- 
thorize a  recovery  of  the  profits  of  the  business ; 
■and  evidence  in  an  action  therefor  of  the  dim- 
inution of  the  profits  embraces  too  many  ele- 
ments of  uncertainty  >to  form  a  basis  for  esti- 
mating the  damages.  Todd  v.  Minneapolis  k  St. 
L.  R.  Co.  39  Minn.  186.  30  N.  W.  318. 

And  the  gist  of  an  action  brought  by  the 
owner  of  a  lot  with  buildings  thereon.  In  which 
.he  carried  on  the  business  of  buying  and  selling 
groceries,  provisions,  and  other  merchandise,  to 
recover  damages  against  a  city  for  alleged  mis- 
conduct in  the  construction  of  a  public  sewer, 
in  negligently  and  unnecessarily  obstructing 
streets  which  furnished  access  to  his  premises, 
is  the  destruction  of  his  business,  the  effect  of 
which  would  be  the  deprivation  of  gain  and 
profits  which  would  have  been  made  if  the  mis- 
conduct of  the  city  had  not  prevented ;  and  al- 
legations to  that  effect  are  Insufficient  to  fur- 
nish a  cause  of  action,  the  gains  and  profits  of 
such  a  business  being  necessarily  uncertain,  con- 
tingent, and  speculative,  and  therefore  Incapa- 
ble of  proof  as  a  measure  of  damages.  Simmer 
V.  Rt.  Paul,  23  Minn.  408. 

But  proof  of  the  nature,  amount,  and  profits 
of  a  business  is  admissible  In  an  action  for  dam- 
ages in  obstructing  a  watercourse,  where  the 
declaration  alleges  loss  of  profits.  Taylor  v. 
Dustln,  43  N.  H.  493. 

And  the  owner  of  a  paper  mill  fully  equipped 
and  In  profitable  operation,  from  which  the 
state  wrongfully  withholds  the  water  operating 
It,  is  entitled  to  recover  for  loss  of  profits  from 
su"h  withholding,  where  It  proves  the  number 
of  tons  its  production  was  reduced,  and  the  prof- 
its It  made  per  ton.  Lakeside  Paper  Co.  v. 
State,  45  App.  DIv.  112,  60  N.  Y.  Supp.  1081; 
Weeks  v.  State,  48  App.  Div.  857,  63  N.  Y. 
Supp.  203. 

And  if  the  loss  of  profits  be  made  the  basis 
•of  a  recovery,  the  rental  value  of  the  mill  should 
not  be  taken  into  consideration.  Weeks  v.  State, 
48  App.  Div.  357,  63  N.  Y.  Supp.  203. 

And  where  the  owner  of  a  public  house  and 
grounds  has  in  connection  therewith  a  way  to  a 
river  and  a  lapdlng  place  on  the  river,  by 
which  persons  had  access  to  his  house  from  the 
river,  v/hich  landing  Is  wrongfully  obstructed 
by  another  by  fioatlng  logs  down  the  river,  the 
62  L.  R.  A. 


diminution  In  his  business  and  profits  occasioned 
by  the  obstruction  cutting  off  access  to  his  house 
from  the  river  and  preventing  patrons  from 
passing  from  the  river  to  his  house  constitutes 
a  special  and  peculiar  damage  to  him,  for  which 
he  can  maintain  an  action ;  and  evidence  of  the 
diminution  in  the  number  of  visitors  to  his 
house,  and  in  the  receipts  and  profits  from  them 
caused  by  the  obstruction.  Is  competent.  French 
V.  Connecticut  River  Lumber  Co.  146  Mass.  261« 
14  N.  E.  118. 

But  testimony  as  to  whether  or  not  a  witness 
In  an  action  for  damages  for  filling  up  a  river 
In  front  of  property  bounding  thereon,  and 
thereby  obstructing  access  to  such  property  by 
water,  would  have  purchased  coal  from  the  own- 
er If  the  obstruction  to  transportation  had  not 
existed,  and  what  profits  thereon  would  have  ac- 
crued to  the  owner,  Is  Inadmissible,  It  belns 
too  contingent  and  speculative  to  be  considered 
by  the  Jury  on  the  question  of  damages.  Gsx- 
itee  V.  Baltimore,  53  Md.  422. 

So,  where  a  wanton  waste  and  diversion  of 
water  by  a  landlord  compels  the  tenant,  acting 
with  reasonable  discretion,  to  discontinue  the 
business  of  manufacturing  starch  to  which  the 
lease  restricted  the  tenant,  profit  being  presum- 
ably the  object  of  the  business,  the  loss  of  prof- 
its could  be  reasonably  anticipated  by  l>oth  par- 
ties as  a  damage  likely  to  be  caused  by  such 
waste  and  diversion  of  the  water  as  would  ex- 
tinguish the  business;  and  where  such  loss  Is 
alleged  in  the  declaration,  the  measure  of  dam- 
ages would  be  not  less  than  the  difference  be- 
tween the  rental  value  of  the  premises  with,  and 
their  rental  value  without,  the  waste  and  di- 
version, and  proof  of  the  profits  of  the  business 
done  at  the  mill  is  admissible  on  the  question 
of  damages.  Crawford  v.  Parsons,  63  N.  H. 
488. 

And  in  Rose  T.  Groves,  12  L.  J.  C.  P.  N.  S. 
251.  5  Mann.  &  G.  613.  6  Scott  N.  R.  645,  1 
Dowi.  &  L.  61,  7  Jur.  951,  a  declaration  stating 
In  substance  that  the  defendant  wrongfully 
placed  timber  In  a  certain  navigable  river, 
whereby  the  rightful  access  to  the  plaintiff's 
public  house  was  obstructed,  and  divers  persons 
who  would  otherwise  have  come  to  the  plaintiff's 
house  and  taken  refreshments  there  were  pre- 
vented from  so  doing,  was  upheld ;  but  the  ques- 
tion in  the  case  was  as  to  whether  or  not  the 
facts  alleged  constituted  a  common  nuisance. 

But  the  damages  for  diverting  a  stream  of 
water  and  changing  its  course  in  and  upon  coal 
mines  and  works,  by  reason  whereof  they  are 
filled  up,  inuudated.  destroyed,  and  rendered  use- 
less for  the  space  of  four  months,  would  be  the 
expense  of  delay,  loss  of  time,  injury  to  machin- 
ery, and  the  like  If  the  mine  was  reclalmable. 
but  if  not,  then  the  full  value  of  the  estate  and 
property  would  be  the  measure ;  but  the  profits 
that  might  be  made  from  the  mine  are  too  vague 
and  Indefinite  for  recovery.  McKnIght  v.  Rat- 
cliff,  44  Pa.  156. 

And  the  unlawful  obstruction  of  a  stream  of 
water,  causing  an  Injury  to  a  raft  of  lumber, 
does  not  warrant  a  recovery  for  the  loss  of  a 
particular  market  or  based  upon  the  scale  of 
prices  in  that  market,  where  there  is  nothing 
to  show  that  the  lumber  In  question  was  des- 
tined for  any  particular  market.  Powers  t. 
Irish,  23  Mich.  429. 

And  the  measure  of  damages  for  the  diver- 
sion of  water,  which  If  not  diverted  might  have 
l>een  used  In  opening  or  working  ocher  or  man- 
ganese mines,  is  the  difference  In  the  value  of 
the  mines  with  and  without  the  diverted  water; 
and  no  recovery  can  be  had  for  anticipated  prof- 
its of  the  mines,  where  they  had  never  been 
opened  or  worked,  or  been  put  In  a  state  of  prep- 
aration for  applying  the  water  to  them.     South- 
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era  Marble  Go.  t.  Daraell,  94  Ga.  231,  21  8.  B. 
531. 

So,  the  construction  of  a  dam  causing  water 
of  a  rlTer  to  tlow  back  upon  a  mill,  rendering  It 
Incapable  of  being  used,  authorises  the  mill- 
owner  to  recoYer  of  the  party  constructing 
the  dam  the  yalue  of  the  use  of  his  mill  during 
the  time  he  was  deprired  thereof,  and  the 
amount  it  was  permanently  diminished  in  value 
In  consequence  of  the  erection  of  the  dam ;  but 
he  cannot  recover  what  he*  had  lost  upon  logs 
either  in  consequence  of  deterioration  in  their 
value  or  a  depreciation  in  the  market  price  dur- 
ing the  period  of  delay,  a»  such  a  recovery 
would  be  analogous  to  a  recovery  for  unearned 
and  contingent  profits.  Walrath  v.  Redfleld,  11 
Jtarb.  368. 

And  the  unlawful  erection  of  a  dam  in  a 
stream,  so  as  to  force  the  water  back  upon  a 
mill  situated  upon  the  same  stream  and  prevent 
its  running,  does  not  authorize  the  mlllowner  to 
recover  damages  based  upon  the  fact  that  he  had 
on  band  a  quantity  of  rye  from  the  grinding 
and  sale  of  which  he  would  have  made  profits 
had  the  dam  not  been  raised,  but  which  he  lost 
in  consequence  of  the  backing  of  the  water  upon 
him.  Schuylkill  Nav.  Co.  v.  Freediey,  6  Whart. 
109. 

So,  the  measure  of  damages  for  an  Injury  to 
a  grist  mill  caused  by  the  erection  of  a  mill- 
dam  on  the  stream  below,  which  ponded  the 
water  back  upon  the  former's  mill,  is  tbe  injury 
actually  sustained  up  to  the  time  of  trial ;  but 
in  estimating  it  the  diminution  of  toll  on  ac- 
count of  decrease  of  custom  caused  by  the  erec- 
tion of  another  mill  near  by  cannot  be  taken 
into  consideration.  Burnett  v.  Nicholson,  86  N. 
C  99. 

And  the  owner  of  a  distillery,  the  mill  race 
leading  to  which  is  wrongfully  obstructed  by 
another,  Is  entitled  to  recover  for  the  Injury 
th3  amount  necessarily  expended  In  clearing  the 
race,  and  such  an  amount  as  the  Jury  might  find 
to  be  a  fair  rental  value  of  the  distillery  for 
the  time  the  owner  was  wantonly  deprived  of 
ihe  use  of  it  by  such  wrongful  obstruction; 
but  he  cannot  recover  for  the  loss  of  profits  on 
the  product  of  the  distillery  during  such  time. 
Lawson  v.  Price,  45  Hd.  123. 

And  the  true  measure  of  damages  for  the  ob- 
struction of  a  watercourse  so  as  to  interfere 
with  the  operation  of  a  factory  thereon  is  the 
value  of  the  use  of  the  water  to  the  factory 
situated  as  It  was  during  the  time  it  was  wrong- 
fully deprived  thereof,  and  evidence  as  to  how 
many  yards  less  of  cloth  the  factory  made  In 
consequence  of  the  detention  of  the  water  than 
It  could  have  made  had  the  water  not  been  de- 
tained, and  what  the  profit  on  each  yard  manu- 
factured and  sold  was  at  the  price  at  which  It 
was  sold,  and  what  it  did  make.  Is  incompetent 
as  being  wholly  speculative  and  conjectural. 
Poliitt  V.  Long,  58  Barb.  20. 

And  that  for  Injury  caused  to  property  con- 
sisting of  a  tract  of  land  and  a  cotton  factory, 
by  the  wrongful  erection  of  a  dam,  causing  the 
swelling  of  the  water  into  the  tail-race  of  the 
factory  and  waterworks,  is  the  dliference  be- 
tween what  the  property  would  have  sold  for  as 
affected  by  the  injury,  and  what  It  would  have 
brought  unaffected  by  it,  without  reference  to 
the  person  of  the  owner  or  the  state  of  his  busi- 
ness. Schuylkill  Nav.  Co.  v.  Thoburn,  7  Serg.  ft 
R.  411. 

And  the  rule  is  the  same  when  the  erection  of 
a  dam  causes  the  water  to  flow  back  upon  the 
land  of  another.  Schuylkill  Nav.  Co.  v.  Farr,  4 
Watts  ft  S.  362. 

And  the  measure  of  damages  in  an  action  for 
an  obstruction  to  water  power  by  which  a  mill 
Is  operated  is  not  the  loss  of  profits  which  the 
mill  would  have  made  if  the  water  power  had 
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not  been  obstructed,  but  only  such  loss  as  the 
mlllowner  would  have  sustained  if  he  had  sup- 
plied other  power  with  which  to  run  the  mill. 
Dacorah  Woolen  Mill  Co.  v.  Greer,  40  Iowa,  490. 

But  evidence  to  show  the  profits  which  the 
plaintiff  might  have  made  upon  goods  which  but 
for  the  injuries  complained  of  he  might  have 
manufactured,  and  which  he  was  prevented 
from  manufacturing,  is  admissible  in  an  action 
for  damages  for  raising  a  dam  and  causing 
water  to  flow  back  upon  the  plaintiff's  wall,  im- 
pairing the  operation  of  his  mill,  to  be  weighed 
by  the  Jury  In  estimating  the  plaintiff's  damage, 
and  in  determining  what  he  would  have  made  had 
he  not  been  prevented  by  the  acts  of  the  defend- 
ants. Simmons  v.  Brown,  5  R.  I.  299,  73  Am. 
Dec.  66 ;  Gibson  t.  Fischer,  68  Iowa,  29,  25  N. 
W.  914. 

In  Gibson  T.  Fischer,  68  Iowa,  29,  25  N.  W. 
914,  supra,  Decorah  Woolei»  Mill  Co.  v.  Greer, 
49  Iowa,  490,  supra,  was  distinguished  upon  the 
ground  that  In  that  case  the  damages  allowed 
were  based  on  the  capacity  of  the  mill,  and  it 
was  thougbt  the  evidence  was  too  uncertain  to 
enable  the  court  to  determine  with  a  sufficient 
degree  of  accuracy  what  the  profits  were  or 
would  have  been. 

So,  the  true  measure  of  damages  In  an  action 
for  wrongfully  causing  the  overflow  of  lands  is 
the  fair  rental  value  of  the  land  overflowed,  and 
not  the  possible,  or  even  probable,  profits  that  ' 
might  have  been  made  had  the  land  not 
been  overflowed,  as  such  damages  are  too  remote 
and  speculative  and  contingent.  Chicago  T. 
Huenerbeln,  86  111.  594,  28  Am.  Rep.  626. 

And  a  charterer  or  other  person  In  possession 
or  charge  of  a  vessel,  who  is  subjected  to  ex- 
pense In  getting  the  vessel  off  from  or  over  a  gas 
pipe  which  constitutes  an  unlawful  obstruction 
to  navigation.  Is  entitled  to  recover  the  actual 
expense  in  getting  his  vessel  free  from  the 
obstruction,  but  not  for  any  delay  in  his  busi- 
ness, or  other  consequential  damage.  Benson  v. 
Maiden  ft  M.  Gaslight  Co.  6  Allen,  149. 

And  the  measure  of  damages  for  injury  to  a 
mill-site  occasioned  by  diverting  therefrom  by 
means  of  a  permanent  ditch  above  the  owner's 
land  the  water  or  a  part  of  the  water  In  a 
stream  which  would  otherwise  have  reached  it, 
and  might  have  been  used  as  a  part  of  the  avail- 
able water  power,  is  either  the  difference  in  the 
value  of  the  land  without  the  diverted  water 
and  Its  value  with  that  water,  or  the  like  dif- 
ference as  to  the  value  of  the  mill-site  itself, 
the  owner  being  entitled  to  recover  the  one  or 
the  other  at  his  election ;  but  anticipated  proflts 
of  a  mill  which  had  never  been  erected  cannot 
be  recovered.  Southern  Marble  Co.  v.  Darnell, 
94  Ga.  231,  21  S.  E.  531. 

And  the  measure  of  damages  to  abutting 
property  for  the  appropriation  of  the  waters 
of  a  watercourse  is  the  difference  In  value  of 
the  whole  property  before  and  after  the  taking, 
and  the  rule  Is  to  inquire  what  would  the  en- 
tire property  unaffected  by  the  appropriation 
have  sold  for  at  the  time  of  the  appropriation, 
and  what  It  would  have  sold  for  as  affected  by 
the  appropriation ;  and  estimates  as  to  the  value 
of  the  property  based  upon  the  proflts  the  owner 
was  making  or  the  state  of  his  business,  or  Into 
which  such  proflts  or  such  state  of  business  en- 
tered as  an  element,  must  be  disregarded.  Mil- 
ler V.  Windsor  Water  Co.  148  Pa.  429.  23  Atl. 
1132. 

2.  Maintenance  of  nuieancee  and  other  breaohee 
of  duty. 

The  decisions  under  this  head  likewise  depend 
upon  the  facts  of  each  particular  case  with  ref- 
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erence  to  whether  the  profits  lost  were  remote, 
■peeulatlTe,  or  uncertain. 

Thus,  the  measure  of  damages  suffered  by  a 
iotowner  from  the  maintenance  of  a  tannery  up- 
on a  neighboring  lot,  carried  on  In  such  a  way 
as  to  be  a  nuisance,  is  merely  the  difference  of 
rental  value  of  bis  premises  free  from  the 
stench  caused  by  the  tannery,  and  subject  to  It. 
Francis  v.  Schoellkopf,  53  N.  Y.  152. 

And  the  owner  of  an  unilnished  house,  who  is 
Injured  by  the  obstruction  of  a  sewer  caused  by 
alterations  from  which  Its  capacity  was  per- 
manently depreciated.  Is  only  entitled  to  recover 
of  the  city  permitting  such  alteration  the  rent- 
al value  of  his  house  for  the  time  during  which 
he  was  deprived  of  Its  use  by  reason  of  such  in- 
juries.    Nlms  V.  Troy,  59  N.  Y.  500. 

But  a  proprietor  of  a  tract  of  land  out  of 
which  spring  fountains  of  medicinal  qual- 
ities highly  sanative,  and  which  were  a  source 
to  him  of  large  Income  from  the  number  of  peo- 
ple who  were  in  the  habit  of  resorting  to  such 
springs  for  health  and  pleasure,  and  from 
houses,  baths,  and  hotel  which  he  maintained 
for  their  accommodation,  who  is  deprived  of  the 
use  and  enjoyment  of  his  possessions  and  of 
profits  and  benefits  arising  therefrom  by  theerec- 
tion  of  a  dam  which  constitutes  a  nuisance.  Is 
entitled  to  maintain  an  action  for  the  damages 
thus  sustained :  and  his  damages  would  be  the 
loss  of  the  profits  he  was  accustomed  to  derive 
from  his  possessions.  Bonner  v.  Welborn,  7  Oa. 
206. 

An  owner  of  lands,  however,  over  a  part  of 
which  the  contents  of  a  sewer  flowed,  can  only 
recover  the  damages  actually  sustained,  and  is 
not  entitled  to  a  recovery  of  the  amount  for 
which  the  property  might  have  been  sold  If 
cut  up  Into  building  lots,  based  upon  the  theory 
thnt  he  was  prevented  from  selling  them  on  ac- 
count of  the  nuisance,  where  there  Is  nothing 
to  show  that  any  considerable  portion  of  it 
could  have  been  thus  sold,  as  the  price  for 
which  it  would  have  sold  and  the  question 
whether  purchasers  could  have  been  found  are 
both  conjectural.  Jacksonville  v.  Lambert,  62 
111.  519. 

And  the  amount  which  may  be  recovered  by 
a  householder  of  the  proprietor  of  adjoining 
premises  for  permitting  a  nuisance  in  the  shape 
of  a  brolhcl  to  be  maintained  on  his  premises  is 
only  the  depreciation  of  the  selling  value  of 
the  property  on  account  of  the  existence  of  the 
nuisance,  and  the  amount  of  rent  he  has  lost 
from  that  cause.  Givens  v.  Van  Studdiford,  4 
Mo.  App.  498. 

So,  while  the  proprietor  of  a  restaurant  Is 
entitled  to  recover  for  the  breaking  up  of  his 
business  by  an  improper  excavation  upon  an  ad- 
Joining  lot,  for  the  loss  of  profits  therefrom,  to 
oe  ascertained  by  the  Jury  from  the  evidence, 
estimated  future  profits  during  the  residue  of 
his  term  extending  through  a  period  of  nearly 
two  years  are  too  conjectural  to  be  Included. 
Shufer  v.  Wilson,  44  Md.  268. 

Ihit  evidence  as  to  the  usual  profits  of  the 
business  of  the  party  Injured  before  the  Injury 
Is  admissible  In  an  action  for  damages  for  In- 
juries done  to  his  house  by  the  careless  and  neg- 
ligent manner  in  which  an  adjoining  house  was 
Improved,  causing  the  falling  of  a  division  wall 
between  the  two  houses,  where  it  is  alleged,  not 
only  that  the  plaintiff's  house  was  injured,  but 
that  the  Injury  prevented  him  from  carrying 
on  his  business  for  several  days.  Brown  v. 
Werner,  40  Md.  15. 

And  the  negligent,  wrongful,  and  Improper 
working  of  mines  under  the  premises  of  another 
and  under  ground  near  and  contiguous  thereto, 
whereby  the  foundations  of  a  mill  and  cottages 
situated  thereon  subsided,  and  the  soil,  mill, 
and  cottages  were  damaged  in  value  for  the  pur- 
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pose  of  occupation,  and  the  engine  and  machin- 
ery broken  and  the  expense  of  keeping  them  in 
working  order  Increased,  and  the  quantity  of 
goods  produced  thereby  diminished  and  the  qual- 
ity deteriorated,  warrants  recovery  by  the  per- 
son Injured,  not  only  with  respect  to  the  deter- 
ioration In  the  value  of  the  mill  and  the  broken 
machinery,  and  the  increased  expense  of  keep- 
ing it  In  repair  and  working  order,  but  also  with 
respect  to  the  diminished  profits  derived  from  his 
occupation  of  the  premises.  Hamer  v.  Knowles, 
6  Uurlst.  &  N.  454,  30  L.  J.  Exch.  N.  S.  104,  3 
L.  T.  N.  S.  746,  9  Week.  Rep.  615. 

So,  the  damages  recoverable  for  wrongful  ex- 
clusion by  a  cotenant  from  a  mine  in  which  the 
person  excluded  had  an  undivided  interest  con-, 
sists  in  the  loss  of  profits  that  he  would  have 
made  but  for  such  exclusion.  Paul  v.  Cragnas 
(Nev.)  47  L.  R.  A.  640,  59  Pac.  857. 

And  while,  as  a  general  rule,  loss  of  profits 
cannot  enter  into  the  estimate  of  damages, 
either  in  actions  founded  on  torts  or  on  con- 
tracts, loss  of  profits  through  a  diminution  of 
business  caused  by  neglect  of  a  person  employed 
as  managing  agent  to  attend  to  the  business  is 
not  too  remote  as  an  element  of  damages,  but 
the  natural  and  first  effect  of  the  neglect. 
Stoddard  v.  Treadweil,  26  Cal.  204. 

And  one  whose  property,  consisting  of  a 
large  amount  of  real  estate,  was  held  by  him  for 
sale,  and  was  wrongfully  disposed  of  by  his 
agent.  Is  entitled  to  be  compensated  for  the  loss 
the  wrong  occasioned,  which  can  only  be  done 
by  allowing  him  to  recover  the  amount  of  his 
actual  loss  including  the  profits  he  has  been 
deprived  of  by  means  of  the  wrong.  And  where 
the  property  consists  of  a  number  of  parcels 
sold,  amounting  to  a  large  sum,  a  period  of  six 
months  from  the  time  of  the  wrongful  act  dur- 
ing which  he  Is  allowed  the  highest  market  price 
Is  reasonable  and  proper.  Price  v.  Keyes,  1 
Hun,  101. 

But  that  an  architect  employed  to  furnish 
the  plans,  etc.,  for  the  erection  of  a  building 
upon  a  site  occupied  by  tenants  published  the 
fact  that  a  building  was  to  be  erected  thereon, 
in  consequence  of  which  tenants  removed  from 
the  premisHS,  thus  depriving  the  owner  of  future 
prospective  profits  and  rents,  furnishes  no 
cause  of  action,  and  cannot  be  set  up  as  a  coun- 
terclaim in  an  action  by  the  architect  to  recover 
for  his  services,  as  the  damages  are  too  remote 
and  contingent.  Havens  v.  Donahue,  111  Cal. 
2t»7,  43  Pac.  9G2. 

So,  damages  for  loss  of  business  caused  by  an 
Illegal  combination  of  other  persons  may  include 
the  profits  which  would  have  been  made  except 
for  such  unlawful  Interference.  Jackson  v. 
Stanfiold,  137  Ind.  592,  23  L.  R.  A.  588.  36  N. 
E.  345,  37  N.  E.  14. 

And  the  damages  recoverable  from  one  who 
sells  poisonous  coloring  matter  to  be  used  in  the 
manufacture  of  ice  cream,  representing  It  to 
bo  harniless.  may  Include  the  value  of  the  cream 
ignorantly  spoiled  by  its  use,  and  also  damages 
occasioned  by  the  loss  of  customers  or  sales  and 
profits  thereon,  resulting  from  his  innocently 
delivering  the  poisoned  cream  to  his  customers. 
Swain  v.  Schleffelin,  134  N.  Y.  471,  18  L.  R.  A. 
385,  31  N.  E.  1025,  34  N.  Y.  S.  R.  888,  12  N.  Y. 
Supp.  155. 

But  where  the  owner  of  lands  adjoining  a 
line  of  railway,  empowered  to  lay  down,  either- 
upon  his  own  lands,  or  upon  lands  on  the  side 
thereof  belonging  to  the  company,  or  upon  lands 
of  others  with  their  consent,  any  collateral  or 
continuous  branch  over  such  respective  lands, 
to  communicate  with  the  railway  for  the  pur- 
pose of  bringing  carriages  upon  or  across  the 
same,  made  a  siding  on  his  own  land  connecting 
the  railway  with  a  wharf,  part  of  which  was  In 
his  occupation  and  the  other  part  In  that  of 
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tenants,  upon  which  the  company  carried  coal 
and  other  goods  for  him  and  his  tenants,  placing 
'.be  truclcs  on  the  sidings  and  sending  them 
down  to  the  wharf;  but  subsequently,  with  a 
Tiew  of  diTerting  the  trade  from  his  wharf  to 
another  wharf  in  which  the  company  was  in- 
terested, it  refused  to  proTide  him  with  loco- 
motive power  for  the  conveyance  of  goods  along 
his  line,  and  placed  carriages  and  other  obstruc- 
tions across  the  Junction  for  the  purpose  of  per- 
manently obstructing  access  to  the  wharf  by 
means  of  its  railway,  whereby  his  trade  was  de- 
stroyed,— the  owner  of  the  wharf  is  entitled  to 
recover  as  for  a  permanent  obstruction  of  his 
siding,  and.  In  determining  the  damages,  the 
royalty  to  be  paid  per  annum  by  his  tenants, 
Bud  that  to  be  paid  under  a  treaty  with  a  third 
person  for  letting  to  him  the  remainder  of  the 
wharf,  should  be  taken  into  consideration. 
Bell  T.  Midland  R.  Co.  10  C.  B.  N.  8.  287,  80  L.  J. 
C.  1'.  N.  JS.  273,  7  Jur.  N.  8.  1200,  4  L.  T.  N. 
8.  203,  0  Week.  Rep.  612. 

But  the  damages  for  violation  by  a  railroad 
company  of  a  stipulation  to  so  construct  its  road 
across  the  lands  of  another  as  not  to  cause  an 
G\erflow  of  water  on  the  premises,  by  so  con- 
structing its  road  as  to  back  up  the  water  up- 
on the  owner's  garden,  warrants  a  recovery  by 
the  owner  of  the  expense  of  restoring  the  land 
to  its  former  condition,  and  the  loss  occasioned 
by  being  deprived  of  the  use  of  it  with  interest ; 
but  no  account  of  loss  of  profits  In  consequence 
of  delay  in  getting  the  crop  to  market  should 
enter  into  the  calculation.  Sabine  &  E.  T.  U. 
Co.  V.  Joachimi,  58  Tex.  456. 

And  the  owner  of  logs  permitted  by  a  boom 
company  to  escape  from  a  river  into  the  open 
waters  of  a  sound  in  violation  of  its  legal  doty 
to  catch  and  hold  and  raft  all  logs  except  such 
as  were  already  In  charge  of  their  owners,  can- 
not recover  damages  on  the  ground  that  he  was 
tlicreby  compelled  to  run  bis  logging  company 
without  profit,  or  that  his  financial  credit  was 
thereby  injured.  Tingley  v.  Bellingham  Bay 
Boom  Co.  5  Wash.  644,  32  Pac.  737,  33  I'ac. 

io;>5. 

Uefusal  on  the  part  of  a  corporation,  how- 
ever, to  permit  a  transfer  of  its  stock  upon  its 
books  when  such  a  transfer  was  necessary  to 
the  validity  of  an  assignment  entitles  the  per- 
son Injured  by  such  refusal  to  recover,  not 
merely  the  excess  in  value  of  the  stock  above 
par,  but  the  full  value  of  the  slock  at  Its  high- 
est price,  between  the  time  of  the  refusal  to  per- 
mit the  transfer  and  the  time  for  the  commence- 
ment of  the  suit.  Kortrlght  v.  Buffalo  Commer- 
cial Bank,  20  Wend.  01. 

But  refusal  of  a  person  to  assist  in  the  forma- 
tion of  a  coi-poration,  and  to  meet  with  other 
directors,  and  refusal  to  act  as  a  director,  do 
not  entitle  a  sLockhoIder  In  the  corporation  to 
recover  damages  inciuding  a  loss  of  profits  due 
to  the  fact  that  the  other  Incorporators  were 
persons  in  indigent  circumstances  and  unable 
to  raise  money  to  continue  the  business.  Mar- 
tin V.  Deetz,  102  Cal.  5.'>,  36  Pac.  368. 

And  prospective  profits  to  the  bidders  for  a 
public  improvement  if  the  contracts  had  been 
let,  upon  their  bids,  are  not  damages  within 
the  meaning  of  Ohio  Uev.  Stat,  i  6733,  authoriz- 
ing the  relator  In  mandamus  proceedings,  If 
Judgment  be  given  for  him,  to  recover  for  dam- 
ages which  he  had  sustained.  State  ex  rvl. 
Tucker  v.  Newark,  6  Ohio  N.  P.  541,  5  Ohio  N. 
P.  283. 

So,  a  boarding-house  keeper  cannot  recover 
of  a  gaslight  company  for  cutting  ofT  the  supply 
of  gas  from  the  building  occupied  by  her  as  a 
boarding  house,  for  the  loss  of  profits  of  her 
business  based  upon  the  theory  that  thereby 
her  boarders  were  caused  to  leave,  where  slie 
fiiinlslied  proof  of  but  one  liisiauce  of  the  loss 
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of  boarders  because  there  was  no  gas  In  the 
house,  and  there  was  nothing  to  show  that  the 
boarders  might  not  have  left  for  other  reasons, 
and  her  business  had  not  continued  for  a  suUi- 
ciently  long  period  to  make  it  a  safe  basis  for 
the  measurement  of  future  profits.  Morey  v. 
Metropolitan  Gaslight  Co.  6  jfones  ft  8.  185. 

But  evidence  in  an  action  against  a  gas  com- 
pany for  Improperly  depriving  the  plaintlif  of 
gas,  designed  to  show  that  it  would  injure  the 
plaintiff's  business  to  deprive  it  of  gas  when 
other  stores  were  lighted  with  it,  is  not  objec- 
tionable as  tending  to  show  that  the  want  of 
gas  would  tend  to  prevent  customers  from  com- 
ing to  the  store,  and  that  consequently  the 
plaintiff  lost  the  profits  which  he  otherwise 
might  have  made  from  his  business.  Shepard 
V.  Milwaukee  Gaslight  Co.  16  Wis.  318,  82  Am. 
Dec.  679. 

In  the  above  case  Cincinnati  v.  Evans,  5  Ohio 
St.  594,  holding  that  the  supposed  or  contem- 
plated profits  of  a  business  could  not  be  consid- 
ered as  a  measure  of  an  injury  causing  its  in- 
terruption, was  criticised,  the  court  saying  that 
it  could  not  see  how  the  value  of  a  business 
could  be  estimated  without  including  an  esti- 
mate of  the  profits,  and  that  when  the  court 
grants  the  former  and  undertakes  to  reserve 
the  latter  the  reservation  is  repugnant  to  the 
grant,  and  void. 

One  coal  dealer  is  entitled,  under  Colo,  law 
1885,  to  the  same  terms  for  freight  in  the  traus- 
portatlon  of  coal  that  are  given  to  another  com- 
pany similarly  situated,  and  where  a  rebate  Is 
made  to  the  latter  company  and  not  to  the  for- 
mer, the  former  suffers  damages  to  the  exact  ex- 
tent to  which  the  other  company  is  given  a  pref- 
erence ;  but  the  question  whether  the  injured 
company  lost  profits  upon  the  sale  of  their  coal 
by  reason  of  the  nonallowance  of  such  rebates  is 
too  remote  to  be  made  an  element  of  damages 
for  the  unlawful  discrimination.  Union  P.  R. 
Co.  v.  Goodridge,  140  U.  S.  680,  87  L.  ed.  896, 
13  Sup.  Ct.  Rep.  970. 

So,  in  Gunter  v.  Astor,  4  J.  B.  Moore,  12, 
which  was  an  action  for  enticing  away  the 
plaintiff's  servants,  it  was  said  that  the  meas- 
ure of  damages  Is  not  necessarily  to  be  confined 
to  those  servants  the  plaintiff  might  have  In 
his  employ  at  the  time  they  were  so  enticed,  or 
for  that  part  of  the  day  on  which  they  absented 
themselves,  but  that  he  was  entitled  to  recover 
damages  for  the  loss  he  sustained  by  their  leav- 
ing him  at  a  critical  period ;  and  the  court  re- 
fused to  Interfere  with  a  recovery  including 
two  years'  profit, 

VII.  Conversion, 

a.  General  rules  as  to. 

The  usual  rules  in  tort  cases  with  reference 
to  the  proximity  of  the  loss  of  profits  to  the 
wrongful  act,  and  with  reference  to  contingency 
or  uncertainty,  apply  to  cases  of  conversion, 
and  the  fact  that  a  conversion  passes  the  thing  . 
converted  from  one  to  another  does  not  Import 
into  the  subject  the  rules  of  law  as  to  sales  of 
property  with  reference  to  nonrecovery  of  prof- 
its lost,  unless  they  were  within  the  contempla- 
tion of  the  parties  at  the  time  of  the  act  In 
question.  Nor  does  It  affect  the  right  to  con- 
sider evidence  of  all  the  facts  and  circumstances 
tending  to  show  damages  or  their  amount,  where 
there  are  no  data  or  elements  of  certainty  from 
which  componsatlon  can  be  readily  estimated. 

Neither  do  the  rules  with  reference  to  con- 
tract cases,  by  which  the  allowance  of  profits 
lost  as  damages  is  made  to  depend  upon  the  ex- 
istence of  special  circumstances  known  to  the 
party  nnnking  the  breach,  seem  to  apply. 

Thus,   there  Is  no  analogy  between  cases  of 
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contract  in  which  the  parties  contract  for  the 
sale  and  delivery  of  a  specified  chattel,  and  the 
vendee  gives  notice  to  the  vendor  of  the  precise 
object  of  the  purchase,  and  a  case  In 
which  profits  are  prevented  by  the  con- 
version of  the  things  sold ;  as  in  the  case  of 
contract  special  damages  reasonably  resulting 
from  the  breach  may  be  considered  to  be  with- 
in the  contemplation  of  the  parties,  but  in  cases 
of  trover  It  is  not  In  general  special  damage 
which  can  be  recovered,  but  a  special  value  at- 
tached by  special  circumstances  to  the  article 
converted.  France  v.  Gaudet,  L.  R.  6  Q.  B. 
109.  40  L.  J.  Q.  B.  N.  S.  121,  19  Week.  Rep.  622, 
dictum. 

In  ascertaining  damages  where  there  is  an 
interference  with,  or  a  withholding  of,  property, 
A  gain  prevented,  if  provable.  Is  a  subject  for 
recovery.  Qrubb  v.  Burford,  98  Va.  653,  37  8. 
£.  4. 

And  where  personal  property  la  wrongfully 
taken  or  detained,  whether  by  force,  fraud,  or 
process  of  law,  It  may  be  shown  that  had  the 
-owner  retained  the  possession  he  would  have  de- 
prived a  larger  profit  from  the  use  of  the  prop- 
erty than  the  interest  upon  its  value,  or  that  he 
diad  contracted  to  sell  it  to  a  solvent  purchaser 
^t  &]i  advance  upon  the  market  price,  or  that, 
when  wrongfully  taken  or  converted,  it  was  In 
the  course  of  transportation  to  a  profitable 
market  where  It  would  certainly  have  arrived ; 
and  In  each  case  the  difference  between  the 
market  value  when  the  right  of  action  accrued 
and  the  advance  which  the  owner,  had  he  re- 
tained possession,  would  have  realized,  should 
be  Irucluded  in  the  amount  for  which  Judgment 
IS  rendered.  Suydam  y.  Jenkins,  8  Sandf.  614, 
dictum. 

And  where  it  appears  that  the  owner  In  all 
probability  would  have  retained  the  possession 
until  the  time  of  trial  or  Judgment,  and  that 
the  property  was  then  of  greater  value  than 
when  he  was  dispossessed,  the  difference  may 
fairly  be  considered  as  a  part  of  the  actual  loss 
resulting  to  him  from  the  taking  or  detention, 
and  should  be  added  to  the  original  value  to 
complete  his  indemnity.     IlHd. 

In  Anderson  v.  Sloane,  72  Wis.  666,  40  N.  W. 
214,  however.  It  was  held  that  no  damages  can 
be  assessed  in  an  action  to  recover  for  an  il- 
legal seisure  of  goods  for  supposed  loss  of  prof- 
Its  from  the  interruption  of  the  owner's  busi- 
ness where  no  malice  la  proved,  or  any  intent 
to  oppress  him. 

And  the  general  rule  would  seem  to  be  that 
ordinarily  and  in  the  absence  of  a  showing  of 
a  loss  of  profits  which  were  the  proximate  re- 
sult of  the  wrong  and  which  were  certain  and 
susceptible  of  ready  estimation,  the  value  of  the 
goods  taken  or  the  value  of  the  use  of  the  goods 
obtalued,  Is  the  measure  of  damages  for  conver- 
sion. See  Bbenreiter  v.  Dahlman,  19  Misc.  9, 
42  N.  Y.  Supp.  867,  infra,  VII.  c,  1,  8,  and  other 
cases  set  forth  under  this  head. 

h.  Without  judicial  proces$. 

Where  property  Is  wrongfully  taken  and  de- 
tained, and  the  wrongdoer  obtains  upon  a  sale 
thereof  a  larger  price  than  its  value  when  he 
acquired  possession,  or  where  it  appears,  after 
he  still  retains  possession,  that  an  advance  price 
could  then  be  obtained,  the  increase  upon  the 
original  value  which  would  otherwise  remain 
as  profits  in  his  hands  ought  to  be  allowed  as 
cumulative  damages  in  an  action  for  the  taking. 
Suydam  v.  Jenkins,  3  Sandf.  614. 

The  amount  to  be  recovered  for  the  wrongful 
taking  or  detention  of  the  property  of  another 
may  be  ascertained  in  all  cases  by  adding  to 
the  value  of  the  property  when  the  right  of  ac- 
tion therefor  accrued  such  damages  as  shall 
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cover,  not  only  every  additional  loss  which  the 
owner  has  sustained,  but  every  Increase  of  value 
which  the  wrongdoer  has  obtained  or  has  it  In 
his  power  to  obtain.     IMd: 

Thus,  the  conversion  of  a  quantity  of  logs  au- 
thorizes a  recovery  by  the  owner  against  the 
wrongdoer  for  the  loss  of  profits  sustained  by 
him,  by  being  deprived  of  cutting  the  logs  Into 
lumber  at  his  mill,  where  It  appears  that  he 
could  not  have  gone  Into  the  market  and  pur- 
chased other  logs  for  the  purpose  of  his  busi- 
ness. Cockburn  v.  Muskoka  Mill  ft  Lumber  Co. 
13  Ont.  Rep.  343. 

And  a  carpenter  whose  tools  have  been  con- 
verted may  recover  special  damages  therefor  In 
trover  where  special  damages  are  laid  In  the 
declaration  with  respect  to  his  being  hindered 
thereby.  Bodley  v.  Reynolds,  8  Q.  B.  779,  15 
L.  J.  Q.  B.  N.  S.  219,  10  Jur.  310. 

So,  a  wine  merchant  who  purchased  from  a 
wine  broker  a  quantity  of  champagne  then  lying 
upon  a  wharf,  and  sold  It  to  a  person  about  to 
leave  England,  for  a  greatly  Increased  price, 
after  which  the  owner  of  the  wharf  refused  to 
permit  the  delivery  of  the  wine,  being  unable 
to  obtain  the  champagne  to  fill  his  contract  else- 
where, is  entitled  to  recover  of  such  wharf  own- 
er in  an  action  for  conversion  the  amount  for 
which  he  had  contracted  to  sell  the  champagne, 
as,  iu  the  absence  of  a  market  price,  the  Jury 
would  be  Justified  In  assuming  that  to  be  the 
value  of  the  champagne.  France  v.  Gaudet,  L. 
R.  6  Q.  B.  199,  40  L.  J.  Q.  B.  N.  8.  121,  19 
Week.  Rep.  622. 

And  that  a  person  renting  a  building  for  the 
purpose  of  running  a  private  school  had  ex- 
pended large  sums  of  money  In  the  purchase  of 
furniture,  books,  charts,  school  apparatus,  and 
scientific  Instruments,  and  in  advertising  her 
business,  and  that  her  school  was  prosperous 
and  constantly  increasing,  together  with  bills 
showing  the  cost  of  the  goods  she  purchased 
and  evidence  of  the  number  of  teachers  em- 
ployed, and  of  pupils  In  attendance,  are  admissi- 
ble In  an  action  of  trespass  for  the  wrongful 
eviction  from  the  premises  and  the  removal  and 
conversion  of  her  goods,  for  the  purpose  of 
showing  that  her  school  was  thereby  broken  up 
and  her  business  destroyed,  and  that  she  was 
not  only  deprived  of  all  profits  on  the  invest- 
ment she  had  made  and  the  good  will  she  had 
acquired,  but  also  of  the  entire  capital  Itself. 
Seyfert  v.  Bean,  83  Pa.  450. 

So,  where  a  ship  builder  contracted  to  build 
a  ship  for  another,  and  the  latter  made  ad- 
vances from  time  to  time  with  respect  to  the 
ship,  and  took  a  bill  of  sale  of  the  ship  as  se- 
curity, the  present  property  in  the  ship  passed 
to  the  purchaser ;  and  where  a  third  party  after- 
wards converted  the  vessel  before  she  was  fin- 
ished and  finished  her,  the  purchaser  is  entitled 
to  recover  as  damages  In  trover  the  value  of  the 
vessel  at  the  time  of  her  conversion,  but  not  her 
value  at  a  subsequent  time,  nor  the  value  of  the 
freight  which  he  might  have  earned  with  her 
if  she  had  been  completed  and  delivered  accord- 
ing to  contract.  And  a  proper  method  of  esti- 
mating the  value  of  the  vessel  at  the  time  of  the 
conversion  would  be  to  ascertain  her  value  at 
the  place  she  was  built,  when  completed  ac- 
cording to  contract,  and  deduct  therefrom  the 
amount  It  would  have  been  necessary  to  expend 
upon  her  after  the  conversion  in  order  to  com- 
plete her.  Read  v.  Fairbanks,  22  L.  J.  C.  P.  N. 
S.  206.  17  Jur.  918,  24  Eng.  L.  ft  Eq.  220,  18 
C.  B.  692. 

And  where  a  ship  builder  and  manufacturer 
of  steam  engines  for  ships  contracted  to  build 
a  steamer  according  to  specifications  for  a  des- 
ignated price,  to  be  paid  in  Instalments  at  des- 
ignated times,  and  proceeded  with  the  building 
of  the  ship  under  the  superlntenden'^e  of  the 
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tgent  of  the  other  party,  who  from  time  to  time 
rejected  materials  intended  to  be  uaed,  and 
caoaed  others  to  be  substituted;  and  as  the 
work  progressed  the  name  of  the  party  contract- 
ing for  the  Teasel  was  punched  on  her  keel ;  and 
afterwards  the  ship  builder's  affairs  became  em- 
barrassed and  the  other  party  pressed  him  to 
execute  an  assignment  of  the  Teasel,  engines,  and 
other  findings  then  In  preparation  for  her,  which 
the  ship  builder  refused,  though  admitting  that 
the  Teasel  waa  the  property  of  the  other  party, 
after  which  he  became  bankrupt, — ^the  property 
in  the  Tessel  will  be  deemed  to  hSTO  passed  to 
the  party  contracting  therefor  as  her  building 
adTanced,  as  well  as  the  engines,  plates,  etc., 
in  preparation  for  her.  And  the  assignees  of 
the  bankrupt  would  be  liable  In  trover  beyond 
the  mere  Talue  of  the  property  for  special  dam- 
agea  for  delay  in  completing  of  the  Tessel 
and  preTenting  the  owner  from  employing  her. 
Wood  T.  Bell,  5  El.  &  Bl.  772,  25  L.  J.  Q.  B.  N. 
S.  148,  2  Jur.  N.  S.  349.  6  El.  &  Bl.  355,  25  L. 
J.  Q.  B.  N.  S.  821,  2  Jur.  N.  8.  064,  4  Week. 
Rep.  G02. 

A  plaintiff  In  an  action  for  trespass  and  con- 
version of  goods,  however,  cannot  recoTer  the 
value  of  the  goods  taken  and  also  the  profits 
which  might  have  been  made  on  their  sale ;  and 
evidence  as  to  the  value  of  the  goods,  based  up- 
on a  calculation  of  the  profits  according  to  pre- 
vious sales,  is  inadmissible.  Butler  v.  Collins, 
12  Cal.  457. 

And  to  enable  loss  of  profits  to  be  shown  on 
a  question  of  damages  in  an  action  for  couTer- 
slon  they  should  be  reasonably  certain.  Gush- 
ing T.  Seymour,  80  Minn.  801,  15  N.  W.  249. 

Thus,  the  wrongful  taking  and  detention  of  a 
cotton  press  under  claim  of  right.  In  good  faith, 
does  not  warrant  a  recoTery  by  the  owner  of 
the  profits  which  he  supposed  he  would  have 
realized  from  its  use  but  for  the  wrongful  de- 
tention.    Stell  T.  Paschal,  41  Tex.  640. 

And  damages  for  the  wrongful  conversion  of 
an  outfit  for  threshing  grain,  computed  by  esti- 
mating the  value  of  the  use  of  the  property  to 
the  owner  by  taking  into  consideration  certain 
contracts  which  he  had  made  for  threshing, 
and  which  he  could  not  perform  after  the  ma- 
chine was  taken  away,  are  too  conjectural  and 
uncertain  to  furnish  a  proper  basis  for  estimat- 
ing cumpensation.  Williams  v.  Wood,  55  Minn. 
323,  56  N.  W.  1006;  Cushing  v.  Seymour,  30 
Minn.  301.  15  N.  W.  249. 

And  the  wrongful  taking  and  withholding  of 
slaves  do  not  entitle  the  person  entitled  to  their 
service  to  recover  against  the  wrongdoer  for 
the  rental  value  of  his  land  for  the  year,  on  the 
theory  that  by  reason  of  his  being  deprived  of 
the  services  of  the  slaves  he  had  been  unable 
to  cultivate  a  portion  of  his  land,  as  such  dam- 
ages will  not  be  deemed  to  have  been  within  the 
contemplation  of  the  parties,  and  are  not  the 
natural  and  proximate  consequence  of  the  in- 
Jury.  Burton  t.  Holley,  29  Ala.  818,  65  Am. 
Dec.  401. 

So,  the  probable  loss  of  profits  from  a  cotton 
crop  is  too  remote  and  contingent  for  recovery 
in  an  action  for  the  wrongful  detention  of  slaves 
belonging  to  the  cotton  raiser,  and  evidence  of 
the  value  of  cotton  that  year  is  Inadmissible. 
Hope  T.  Alley,  9  Tex.  895. 

And  the  measure  of  damages  for  wrongful 
refusal  of  a  warehouseman  to  deliver  wheat 
stored  with  him  to  the  owner  unless  security 
was  given  for  a  debt  Is  the  fair  market  value  of 
the  wheat,  and  not  prospective  profits  to  be 
made  thereon.  And  the  fact  that  the  owner  of 
wheat  was  without  means  to  go  Into  the  market 
and  buy  other  wheat  to  grind  In  his  mill  doea 
Dot  render  the  warehouseman  liable  to  him  for 
the  prospective  profits  from  grinding  the  wheat,  { 
or  for  any  sum  other  than  the  fair  market  value 
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thereof.     Einniard  t.  Dudderrar  Bros.  21  Ky.. 
L.  Rep.  1230,  54  &  W.  847. 

And  the  plaintiff  in  an  action  for  the  unlaw- 
ful taking  of  certain  goods,  wares,  and  merchan- 
dise is  entitled  to  recover  the  actual  value  of 
the  goods  taken  and  detained,  together  with  in- 
terest thereon  and  damages  for  the  deprecia- 
tion and  loss  of  those  taken  and  returned,  and 
perhaps  for  the  loss  of  trade  and  business  dur- 
ing the  time  the  goods  were  retained ;  but  he  is 
not  entitled  to  recover  for  loss  of  profits  or  In- 
Jury  to  credit,  as  these  are  too  remote  and 
speculative.  Crymble  t.  MulTaney,  21  Colo. 
203,  40  rac.  499. 

So,  the  measure  of  damages  for  the  unlawful 
seizure  and  conversion  of  personal  property  is 
what  the  goods  were  worth  at  the  time  and 
place  of  seizure,  and  not  the  amount  they  would 
bring  if  sold  at  retail.  Miller  t.  Jannett,  63 
Tex.  82. 

And  the  measure  of  damages  for  the  unlawful 
seizure  and  conversion  of  a  stock  of  liquor  and 
other  articles  Is  the  value  of  the  goods  seized 
at  the  place  of  seizure  on  the  day  of  conver- 
sion, with  interest,  and  not  what  might  be  ol>- 
tained  for  them  If  retailed  in  small  quantities 
at  different  times  and  in  different  shape  from 
that  in  which  they  were  found  by  the  party  con- 
verting them.     Tucker  v.  Hamlin,  60  Tex.  171. 

And  evidence  of  the  retail  value  of  goods 
seized  is  inadmissible  in  an  action  for  damages 
for  wrongful  seizure  and  conversion  thereof, 
when  given  for  the  purpose  of  showing  that  the 
property  constituted  the  plaintllTs  stock  in 
trade,  and  that  in  consequence  of  the  taking 
his  business  was  broken  up  and  destroyed,  and 
that  he  was  greatly  injured  in  his  credit  and 
reputation,  though  objected  to  generally  only, 
and  not  specifically.  Nightingale  v.  Scannell, 
18  Cal.  315. 

But  the  value  of  goods  wrongfully  seized  and 
detained  or  converted  at  the  place  where  they 
were  seized  on  the  day  of  the  conversion  is  not 
improper  as  a  measure  of  damages  for  the  con- 
version as  allowing  profits  upon  the  sale  of  the 
goods,  which  are  too  uncertain  to  enter  into  a 
calculation  of  damages.  Blum  v.  Merchant,  58 
Tex.  400. 

And  the  owner  of  a  large  quantity  of  flour 
unlawfully  taken  and  detained  by  another,  who 
upon  replevin  elects  to  take  Judgment  for  lis 
value,  will  be  given  full  compensation  for  the 
actual  loss  by  assessing  the  value  of  the  flour 
in  controversy  at  the  price  at  which  It  would 
have  been  sold  had  it  not  been  replevied,  and  by 
allowing  as  damages  interest  upon  that  amount 
from  the  time  the  sale  would  have  been  made. 
Suydam  v.  Jenkins,  8  Sandf.  614. 

Attention  Is  here  called  to  the  fact  that  there 
are  cases  holding  that  the  measure  of  damages 
for  the  conversion  of  property  is  the  highest 
value  of  the  property  converted  at  any  time  be- 
tween the  conversion  and  the  day  of  trial,  and 
that  there  is  a  conflict  between  those  cases  and 
cases  making  the  value  at  the  time  of  conver- 
sion the  measure  of  damages.  These  cases, 
however,  have  not  been  included,  as  they  turn 
upon  the  question  as  to  the  proper  time  for  esti- 
mating the  value  of  the  thing  converted,  and 
not  upon  the  question  of  the  propriety  of  the  al- 
lowance of  any  profits  that  might  have  grown 
out  of  an  Increase  in  value. 

So,  the  measure  of  damages  for  the  Improper 
detention  of  property  designed  for  use.  as  horses 
and  a  wagon,  is  compensation  to  the  Injured 
party  for  the  loss  of  the  use  of  such  property. 
Elder  v.  B>evert,  18  Nev.  446,  5  Pac.  69. 

.A.nd  the  failure  of  the  defendant  in  an  action 
for  the  wrongful  detention  of  property  to  ask 
for  an  instruction  limiting  the  right  of  recovery 
by  the  exclusion  therefrom  of  anticipated  prof- 
its from  the  use  of  the  thing  taken  does  not 
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estop  him  from  complaining  of  a  clearly  er- 
roneous verdict,  or  Justify  the  court  in  refusing 
a  motion  (or  a  new  trial  upon  the  ground  that 
the  yerdict  was  erroneous,  though  there  was  no 
afilrmatlve  error  in  the  charge  as  given.  Bteil 
V.  Paschal,  41  Tex.  640. 

Mere  omission  of  a  carrier  to  deliver  property 
in  a  reasonable  time  Is  not  a  conversion  or 
equivalent  to  a  conversion,  and  does  not  neces- 
sarily entitle  the  party  injured  to  the  full  value 
of  the  goods,  where  they  were  offered  to  him 
and  refused  because  of  the  delay,  and  were  not 
injured  or  deteriorated  therefrom,  and  the  dam- 
age would  be  the  difference  between  the  highest 
market  value  when  or  after  the  goods  should 
have  been  delivered  and  when  they  were  act- 
ually delivered.  Scovill  y.  Griffith,  12  N.  Y. 
500. 

But  the  act  of  agents  having  a  quantity  of 
wheat  in  their  possession  belonging  to  their 
priui'ipal,  who  were  directed  to  sell  at  a  certain 
price  if  they  could  do  so  before  a  certain  day, 
and  if  not  sold  on  that  day  to  ship  to  New  York, 
of  Eel  Hug  on  the  day  they  were  expressly  or- 
dered to  ship,  is  a  conversion  of  the  grain,  and 
the  principal  is  entitled  to  recover  the  highest 
price  for  the  property  prevailing  between  the 
time  of  the  conversion  and  a  reasonable  time 
afterwards  for  the  commencement  of  an  action 
therefor.     Scott  v.  Rogers.  31  N.  Y.  676. 

c  Under  judicial  process. 

1.  By  seizure  under  wrongful  attachment, 

A  wrongful  attachment  warrants  a  recovery 
for  loss  of  profits  which  might  have  been  made 
with  the  property  attached  during  the  time  of 
detention,  or  from  the  stoppage  consequent  up- 
on the  taking,  where  they  were  not  conjectural 
or  uncertain,  and  their  loss  was  the  proximate 
result  of  the  taking. 

Thus,  the  plaintiff  in  an  action  on  an  under- 
taking for  an  attachment  for  the  recovery  of 
damages  resulting  from  the  wrongful  seizure 
and  detention  of  a  stock  of  goods  kept  for  sale 
at  retail  is  entitled  to  recover  for  natural  and 
necessary  losses  occasioned  by  an  interruption 
in  his  business  by  such  seizure.  Alexander  v. 
Jacoby.  23  Ohio  St.  350. 

And  the  wrongful  attachment  of  a  stock  of 
goods  of  a  merchant,  purchased  with  reference 
to  retail  trade,  authorizes  a  recovery  by  the 
merchant,  as  a  part  of  his  damages,  the  fair 
retail  value  of  the  goods  unlawfully  taken. 
Wehle  V.  Butler,  61  N.  Y.  245. 

And  damages  suffered  through  the  wrongful 
attachment  of  a  herd  of  cattle  and  their  remov- 
al to  poorer  pasture  and  improper  care,  which, 
though  not  reducing  them  in  weight,  prevented 
them  from  making  the  ordinary  increase  in 
weight  and  value,  are  in  the  nature  of  gains 
prevented,  rather  than  of  losses  sustained,  and 
are  £>u]liclently  proximate  and  certain  for  recov- 
ery in  an  action  for  the  wrongful  attachment. 
Hoge  V.  Norton,  22  Kan.  374. 

And  one  who  has  a  contract  for  removing 
dirt  at  a  designated  price  per  cubic  yard,  the 
va'ue  of  which  while  in  possession  of  his  teams 
and  utensils  is  easily  ascertainable,  is  entitled 
to  recover,  for  a  wrongful  attachment  of  his 
teams  and  utensils  under  which  they  are  sold, 
the  profit  he  was  prevented  from  realizing  by 
such  seizure,  and  evidence  with  reference  there- 
to is  admissible.  State  ex  rel.  Mondy  y.  An- 
drews, 30  W.  Va.  35,  10  S.  E.  385. 

So,  the  seizure  of  the  property  of  a  partner- 
ship under  an  attachment  against  one  of  the 
partners,  causing  a  complete  ouster  of  both  par- 
ties, and  an  entire  destruction  of  the  partner- 
ship business,  warrants  a  recovery  by  the  part- 
nership of  damages  for  such  destruction  of  their 
business.  Haynes  v.  Knowles,  36  Mich.  407. 
62  L.  R.  A. 


Ordinarily  where  conversion  is  brought  for 
the  taking  and  removal  of  a  stock  in  trade  by 
a  sheriff  under  attachment,  the  value  of  the 
goods  is  the  damage  allowed.  But  If  the  action 
be  for  the  trespass  as  well  as  the  conversion,  as 
for  ejecting  the  plaintiff  from  his  business  and 
breaking  up  and  destroying  it,  and  depriving 
him  of  the  use,  benefit,  and  profits  of  it,  as 
well  as  for  the  taking  of  the  goods  and  fixtures 
detained,  the  loss  of  profits  while  the  plaintiff 
was  so  deprived  is  a  direct  damage,  as  in  every 
case  of  trespass  which  interferes  with  the  trade 
or  business  carried  on  on  the  premises.  Eben- 
reiter  y.  Dahlman,  19  Misc.  9,  42  N.  Y.  Supp. 
867. 

And  the  fact  that  a  sheriff's  bond  did  not  au- 
thorize him  to  commit  any  overt  act  in  levying 
upon  a  stock  of  goods  except  the  levying,  at- 
taching, and  making  sale  of  the  property  levied 
upon,  does  not  relieve  his  indemnitors  from  lia- 
bility for  profits  of  a  business  of  which  the  own- 
er was  deprived  by  the  sheriff's  seizure  of  the 
whole  stock  in  trade,  and  depriving  the  owner 
of  the  use  and  benefits  and  profits  thereof  for 
a  stated  period  of  time,  the  sheriff  himself  be- 
ing liable  therefor.     Ibid. 

So,  while  the  true  measure  of  damages  for 
the  wrongful  attachment  of  property  is  the 
market  value  of  the  goods,  in  the  absence  of  a 
sale,  the  real  value  is  the  fundamental  rule : 
and  where  hops  were  wrongfully  attached,  and 
such  hops  had  been  sold,  the  owner  is  entitled 
to  recover  the  amount  for  which  they  were  sold 
without  reference  to  the  market  value.  Curry 
v.  Catlln,  12  Wash.  322,  41  Pac.  &5. 

Damages  upon  an  attachment  bond,  made  in 
an  action  where  there  was  no  issue  of  malice 
or  want  of  probable  cause,  however,  must  be 
compensatory  merely,  and  confined  to  the  actual 
loss  from  deprivation  of  the  property  attached 
or  injury  to  it ;  or,  in  case  of  closing  business, 
probable  profits  of  the  business  during  the  time 
of  stoppage.  Holliday  Bros.  v.  Cohen,  34  Ark. 
707 :  Myers  v.  Farrell,  47  Miss.  281. 

They  cannot  be  extended  to  Include  a  loss  of 
prospective  profits  arising  from  an  injury  to 
credit  by  the  attachment.  If  such  damages  are 
recoverable  at  all,  it  must  be  in  a  separate  ac- 
tion on  the  case,  and  not  in  an  action  on  the 
attachment  bond.  Holliday  Bros.  v.  Cohen,  34 
Ark.  707. 

And  where  goods  are  seized  and  sold  under 
a  wrongful  attachment,  which  is  sul>soquently 
dissolved,  th6  measure  of  damages  is  the  value 
at  the  time  of  seizure  with  interest  to  the  time 
of  trial,  less  the  sum  for  which  they  were  sold. 
And  the  rule  that  the  probable  profits  of  a  per- 
son whose  goods  have  been  wrongfully  attached 
during  the  time  his  business  was  closed  could 
be  ascertained  by  merely  showing  the  percent- 
age at  which  the  goods  might  have  been  sold 
above  their  original  cost,  if  such  a  rule  exists, 
has  no  application  to  cases  where  the  property 
is  never  restored  to  the  original  owner.  Blass 
V.  Lee,  55  Ark.  320,  18  S.  W.  186. 

And  a  wrongful  seizure  of  an  ordinary  stock 
of  merchandise,  after  which  the  owner  resumed 
business  and  realized  the  profits  on  it,  does  not 
entitle  him  to  recover  profits  resulting  from  an 
injury  to  his  business  after  its  resumption ;  and 
an  Instruction  in  an  action  for  such  wrongful 
seizure,  authorizing  recovery  of  profits  up  to 
the  time  of  trial,  is  erroneous.  Cunningham 
V.  Sugar,  9  N.  M.  105,  49  Pac.  910. 

The  measure  of  damages  for  the  wrongful 
suing  out  of  an  attachment  is  such  sum  as  will 
compensate  the  injured  party  for  the  injury  fair- 
ly and  impartially.and  the  jury  in  an  action  there- 
for cannot  speculate  by  taking  into  considera- 
tion any  hopes  of  future  profits  or  successful 
enterprises.     Kennedy    y.    Meacham,    18    Fed 
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S12 ;  UoMlday  Bros.  v.  Cohen,  34  Ark.  707 ;  Pol- 
lock T.  Gantt,  U9  Ala.  374,  44  Am.  Rep.  510. 

Mere  possible  or  speculative  expectations  of 
profits  and  collateral  advantages  ar^  not  to  be 
t&ken  into  account.  Myers  v.  Farrell,  47  Miss. 
281. 

And  an  attachment  of  a  stock  of  goods  which 
was  wrongful  but  not  malicious  does  not  au- 
thorize a  recovery  against  the  attaching  credi- 
tor of  the  profits  which  the  debtor  might  have 
made  In  bis  business,  had  it  not  been  Interrupted 
bj  the  attachment,  as  the  amount  would  have 
Iteen  too  conjectural.  Braunsdorf  v.  Fellner, 
76  Wis.   1,  43  N.  W.  07. 

And  claims  for  loss  of  profits  in  the  retail  of 
goods  wrongfully  attached,  and  loss  of  business 
and  custom,  and  loss  of  credit,  are  properly 
stricken  out  In  an  action  for  a  wrongful  attach- 
ment, as  not  being  such  elements  of  damages 
88  are  proper  subjects  of  allegation  or  proof. 
I^weustein  v.  Monroe,  55  Iowa,  82,  7  N.  W. 
400. 

Thus,  one  whose  stock  of  goods  was  unlaw- 
fully attached  and  carried  away  Is  entitled  to 
recover  therefor  the  money  value  of  the  goods, 
ft'bich  Is  the  price  at  which  they  could  be  re- 
placed for  money  In  the  market,  but  not  the  re- 
tall  value  or  the  price  at  which  the  goods  are 
sold  at  retail,  as  expected,  and  contingent  prof- 
its, the  earning  of  which  involves  labor,  loss  of 
lime  and  expenses,  would  be  included  In  such 
value.     Wehle  v.  Haviland,  60  N.  Y.  451. 

And  damages  sustained  from  a  wrongful  at- 
tachment by  reason  of  the  fact  that  the  person 
attached  was  making  advances  to  timbermen 
and  others,  and  thereby  had  become  interested 
in  the  handling  of  timber  and  crops,  and  that, 
owing  to  bis  mercantile  business  being  stopped 
by  the  attachment,  he  lost  these  advantages, 
and  lost  his  advances  and  the  shipment  of  his 
timber,  aie  too  speculative  and  remote  for  re- 
cover>'  In  an  action  for  the  wrongful  attach- 
meat ;  and  proof  to  that  effect  Is  inadmissible. 
Pollock  V.  Gantt,  60  Ala.  873,  44  Am.  Hep.  519. 

The  plaintiff  in  an  action  for  excessive  attach- 
ment is  entitled  to  recover  back  all  the  goods 
aot  necessary  to  satisfy  the  debt,  or  their  value 
If  sold,  together  wUh  compensation  for  their 
detention,  which  would  ordinarily  be  Interest 
upon  the  value  of  the  whole  of  the  property 
seized  at  the  time  of  the  levy  ;  and  If  the  attach- 
ing creditor  should  fall  to  establish  his  debt, 
he  would  be  entitled  to  recover  all  the  property 
seized,  or,  if  sold,  its  value  at  the  time  of  the 
levy  with  Interest,  but  he  would  not  be  entitled 
to  recover  for  the  loss  of  credit  and  of  profits 
in  carrying  on  his  business,  resulting  from  the 
seizure  and  detention  of  his  goods.  Wallace  v. 
Flnberg,  46  Tex.  35. 

And  the  Jury  in  an  action  upon  an  attach- 
ment bond  for  the  wrongful  attachment  of  a 
stock  in  trade  may  consider  whether  there  was 
any  loss  or  Injury  to  the  business  of  the  attach- 
ment debtor  during  the  period  of  possession  un- 
der the  writ,  and  allow  such  sum  as  shall  be 
fair  and  Just  if  there  has  been  such  an  injury ; 
bat  a  refusal  to  instruct  the  Jury  to  determine 
the  amount  of  profits,  if  any,  lost  to  the  at- 
tachment debtor  during  the  time  of  possession 
under  the  writ,  is  not  error.  Swift  v.  Plessner, 
30  Mich.  178. 

The  rule  that  future  profits  In  suits  for 
wrongful  attachment  do  not  enter  into  the  act- 
ual damages  recoverable,  however,  applies  only 
In  those  cases  in  which  the  measure  of  damages 
is  the  value  of  the  property  taken.  It  does  not 
apply  to  cases  where  the  recovery  Is  not  for  the 
value  of  the  property,  but  merely  with  refer- 
ence to  its  detention.  Wilson  t.  Manning 
(Tex.  Civ.  App.)   35  S.  W.  1070. 

A  party  Injured  by  a  wrongful  attachment 
would  be  entitled  to  the  value  of  the  u«e  of  the 
52  L.  R.  Au 


property  seized  during  the  detention  where  it 
was  returned  In  like  condition,  or,  in  lieu  there- 
of, to  any  special  damage  he  may  have  suffered 
which  is  the  proximate  and  natural  result  of  the 
wrongful  net.     Ibid, 

And  if  by  reason  of  distance  from  a  supply 
market,  or  like  circumstances,  an  Interval  must 
reasonably  elapse  before  business  can  be  re- 
sumed, the  loss  of  profits  or  injury  to  business 
by  the  diversion  of  trade  during  that  time  may 
be  shown  as  a  natural  and  proximate  result  of 
closing  up  a  mercantile  store  by  a  wrongful  seiz- 
ure of  the  stock  of  goods;  but  this  must  be 
based  upon  actual  conditions  previously  exist- 
ing for  a  period  sufficiently  long  to  afford  rea- 
sonable certainty  to  it  as  evidence  of  damage. 
Cunningham  v.  Sugar,  9  N.  M.  105,  40  Pac. 
010. 

And  the  period  for  which  the  profits  may  be 
reco\ered  cannot  be  made  to  depend  upon  the 
time  when  the  person  Injured  may  have  chosen 
to  replenish  his  stock  and  resume  his  business; 
It  can  only  extend  to  a  reasonable  time  within 
which  to  accomplish  that  purpose.     Ibid. 

And  the  Inquiry  In  regard  to  the  injury  which 
a  party  may  sustain  by  the  deprivation  of  the 
use  of  his  property  from  a  wrongful  attachment 
should  be  limited  to  the  actual  value  of  the  use 
of  the  property,  where  the  property  Is  not  of  it- 
self productive.  But  if  the  property  was  kept 
for  trade  and  business  with  a  view  to  the  vend- 
ing thereof,  and  is  damaged  or  of  less  value 
when  returned  than  when  seized,  the  difference 
In  value  may  be  recovered.  Reldhar  y.  Berger, 
8  B.  Mon.  160. 

And  the  measure  of  damages  for  the  Illegal 
attachment  of  a  vessel  is  the  expenses  incurred 
In  releasing  It  from  the  attachment,  and  the 
profits  lost  as  the  direct  consequences  of  the 
seizure  and  detention,  so  far  as  they  are  ascer- 
tainable on  the  part  of  the  plaintiffs.  British 
&  A.  S.  S.  Nav.  Co.  v.  Sibley,  27  La.  Ann.  191. 

But  even  In  such  cases  remote  speculative  and 
uncertain  profits  cannot  be  recovered. 

Thus,  whether  a  steamboat  could  or  could 
not  have  earned  anything  during  the  time  she 
was  in  the  custody  of  the  sheriff  under  attach- 
ment. Is  a  matter  of  speculation  which  Is  not 
susceptible  of  proof,  and  damages  for  the  loss 
of  such  earnings  cannot  be  recovered  in  an  ac- 
tion for  a  wrongful  attachment  of  the  boat. 
Callaway  Mln.  &  Mfg.  Co.  v.  Clark,  32  Mo,  305. 

So,  the  measure  of  damages  for  the  detention 
of  a  vessel  attached  on  a  lien  for  repairs  Is  the 
value  of  the  service  of  the  vessel  per  day  at  the 
particular  time  she  was  detained,  and  proof  of 
the  value  of  her  services  per  day  during  the 
season  of  navigation  Is  inadmissible,  and  an  al- 
lowance based  upon  such  proof  Is  erroneous. 
Rogers  v.  Beard,  20  How.  Pr.  102. 

A  glnner,  however,  In  the  ginning  season, 
either  engaged  or  about  to  engage  In  his  busi- 
ness, who  is  Interrupted  by  a  seizure  of  an  In- 
dispensable part  of  his  machinery,  thereby  stop- 
ping or  delaying  his  business  for  a  period.  Is 
entitled  to  recover  therefor  the  net  profits  of 
his  business  In  connection  with  the  particular 
gin,  for  the  time  of  delay,  such  profits  being  a 
proper  measure  of  damages.  Wilson  v.  Man- 
ning (Tex.  Civ.  App,)  35  S.  W.  1079. 

But  the  wrongful  attachment  of  a  gin  does 
not  entitle  the  owner  to  recover  the  net  profits 
of  his  ginning  business  during  the  time  the  gin 
was  detained,  where  the  evidence  shows  that  he 
had  three  gins.     Ibid. 

And  the  measure  of  damages  for  the  wrong- 
ful attachment  of  an  ox  Is  what  the  use  of  the 
ox  was  worth  during  the  time  he  was  held  un- 
der the  attachment,  less  the  cost  of  his  keeping 
if  that  was  paid  by  the  person  causing  the  at- 
tachment, and  not  the  damages  suffered  by  the 
owner  in  the  loss  of,  or  failure  to  raise  crops  by 
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reason  of  being  deprired  of  the  ose  of,  tbe  ox 
In  cultivating  his  land,  as  sucb  damages  are  not 
tbe  proximate  and  natural  result  of  the  attach- 
ment.    Luce  y.  Hoislngton,  56  Vt.  436. 

Proof  of  tbe  loss  of  probable  profits,  how- 
ever, in  an  action  by  a  mercantile  firm,  for  dam- 
ai^s  for  a  wrongful  attachment  against  them, 
In  consequence  of  which  their  credit  was  de- 
stroyed and  business  broken  up,  is  admissible  In 
evidence,  not  to  furnish  the  measure  of  damages, 
but  to  aid  the  Jury  in  arriving  at  a  correct  con- 
clusion as  to  the  Injury  sustained.  Donnell  v. 
Jones,  17  Ala.  680,  62  Am.  Dec.  194. 

In  the  above  case  The  Lively,  1  Gall.  815, 
Fed.  Cas.  No.  8,408,  and  Smith  v.  Condry,  1 
How.  28,  11  L.  ed.  35,  infra,  X.  a,  were  dlstin- 
guiBhed  upon  the  ground  that  those  cases  are 
predicated  upon  the  doctrine  which  obtains  In 
cases  of  Insurance,  which  Is  that  the  insured 
cannot  recover  for  the  loss  of  probable  profits 
at  the  port  of  destination,  and  that  tbe  value 
of  the  goods  at  the  place  of  shipment  constitutes 
the  true  criterion  of  damages. 

And  the  business  capacity  of  a  person  injured 
by  the  wrongful  suing  out  of  a  writ  of  attach- 
ment, and  his  credit  at  and  before  the  time  of 
the  issue  of  tbe  writ,  the  amount  of  his  liabili- 
ties and  bis  capital  In  the  business  and  of  tbe 
profits  of  the  same,  are  all  facts  which  might 
be  detailed  by  witnesses  in  an  action  for  the 
wrongful  attachment;  but  the  value  of  his 
credit  is  a  conclusion,  not  for  witnesses,  but  for 
the  Jury.  Kauffman  v.  Babcock,  67  Tex.  241, 
2  S.  W.  878. 

And  evidence  of  loss  of  credit  and  probable 
profits,  and  of  the  breaking  up  of  a  business  by 
wrongful  attachment  proceedings,  is  admissible 
In  an  action  for  the  wrongful  attachment  as 
tending  to  show  the  malice,  oppression,  or  Im- 
proper motive  of  the  party  obtaining  the  writ, 
as  exemplary  damages  are  recoverable  for  the 
wrongful  and  malicious  suing  out  of  the  at- 
tachment. Western  News  Co.  v.  Wilmarth,  33 
Kan.  510,  6  Pac.  786. 

In  Kaufman  v.  Armstrong,  74  Tex.  65,  11  S. 
W.  1048,  however,  It  was  held  that  evidence  of 
loss  of  credit  and  prospective  profits  is  not  ad- 
missible in  an  action  for  wrongfully  suing  out 
and  levying  an  attachment  where  the  act  was 
not  malicious,  but  may  be  received  where  the 
action  is  based  on  the  malicious  prosecution  of 
such  an  action. 

A  witness  may  testify  to  the  extent  of  a  mer- 
chant's business  and  the  rate  or  average  of  prof- 
its he  may  realize  on  sales  above  expenses  in  an 
action  for  damages  for  a  wrongful  attachment, 
for  these  are  matters  within  his  knowledge ;  but 
he  cannot  give  his  opinion  as  to  the  extent  of 
losses  tbe  merchant  would  suffer  from  the 
breaking  up  of  his  business.  Pollock  v.  Gantt, 
60  Ala.  373,  44  Am.  Rep.  519. 

And  the  opinions  of  witnesses  as  to  the 
amount  of  loss  or  damage  sustained  by  an  own- 
er of  goods  kept  for  sale  by  depreciation  In  their 
market  value  caused  by  wrongful  attachment, 
is  not  admissible  in  evidence  in  an  action  upon 
the  attachment  bond,  where  no  reference  was 
had  to  knowledge  of  tbe  goods  or  prices  realized 
on  sales  or  prices  demanded  or  offered  in  the 
market,  and  are  not  based  upon  a  knowledge  of 
any  fact,  or  upon  the  assumption  of  any  fact 
which  fairly  and  reasonably  indicates  the 
amount  of  loss  resulting  therefrom.  Alexander 
V.  Jacoby,  23  Ohio  St.  359. 

And  the  usual  profit  made  by  similar  estab- 
lishments In  the  neighborhood  of  the  plaintiff 
In  the  same  kind  of  business  is  not  admissible 
In  an  action  for  a  wrongful  and  malicious  at- 
tachment upon  his  goods ;  but  a  witness  may  be 
asked  on  his  own  knowledge  as  to  the  effect  of 
the  issue  of  the  attachment  and  seizure  and  levy 
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under  the  same  upon  the  business  and  credit  of 
the  plaintiff.     O'Grady  v.  Julian,  84  Ala.  88. 

A  claim  for  damages  in  an  action  for  wrong- 
ful attachment  of  a  stock  of  clothing,  that  by 
reason  of  the  withholding  of  the  clothing  from 
sale  the  stock  diminished  In  value  by  reason  of 
its  becoming  unsalable,  is  not  a  claim  for  loss  of 
profits  In  the  retail  trade  of  the  party  injured, 
and  is  a  legitimate  claim.  Lowenstein  y.  Mon- 
roe, 55  Iowa,  82,  7  N.  W.  406. 

And  property  seized  for  debt  In  the  hands  of 
a  resident  agent  for  a  nonresident  owner  may 
be  delivered  over  to  the  complainant  where  the 
resident  defendant  failed  to  give  security  for 
the  forthcoming  of  the  property;  but  he  must 
account  for  the  profits  up  to  the  time  It  Is  sold, 
and  such  profits  must  be  ascertained  by  the  Jury. 
Moore  v.  Simpson,  6  Litt.  (Ky.)  49. 

2.  By  seizure  under  wrongful  replevin. 

The  value  of  the  use  of  goods  detained  during 
the  wrongful  detention  would  seem  to  be  the 
measure  of  damages  for  seizure  under  wrongful 
replevin,  excluding  all  profits  lost  unless  they 
were  certain  and  their  loss  the  proximate  rpsult 
of  the  taking. 

Thus,  one  whose  goods  had  been  wrongfully 
replevied,  which  goods  had  not  l>een  paid  for, 
and  for  which  no  recovery  could  be  had  by  the 
creditor,  ca.n  recover  for  the  wrongful  replevin 
only  the  costs  in  the  replevin  suit,  and  whatever 
profits,  if  any,  the  Jury  might  find  that  the  par- 
ty injured  would  have  made  on  a  sale  of  the 
goods  had  they  not  been  taken  under  the  writ. 
Seldner  v.  Smith,  40  Md.  603. 

The  measure  of  damages  In  replevin  is  ordi- 
narily interest  on  the  value  of  the  property 
taken  for  the  period  during  which  it  was  de- 
tained, to  which  Is  sometimes  added  reasonable 
compensation  for  tbe  loss  of  time  and  expenses 
incurred  In  bringing  the  suit,  and  what  It  would 
have  cost  to  hire  another  chattel  of  the  same 
kind,  but  loss  of  speculative  or  anticipated  prof- 
its cannot  be  Included ;  and  a  claim  that  the 
article  replevied  was  a  patented  article,  which 
the  owner  had  the  right  of  suing,  and  that  its 
use  was  worth  a  specified  sum  to  him  per  day, 
and  that  he  had  at  that  time  orders  for  arti- 
cles to  be  made  upon  it,  in  sufficient  quantities 
to  keep  him  in  constant  employment,  cannot  be 
allowed.  Houghton  y.  Rock,  8  Phila.  42 ;  But- 
ler V.  Mehrling,  15  III.  490. 

And  damages  arising  from  possible  loss  of 
customers  which  might  be  caused  by  not  having 
goods  ready  for  sale  owing  to  their  having  been 
taken  under  a  wrongful  replevin  are  too  remote 
and  contingent  for  recovery  In  an  action  there- 
for. Washington  Ice.  Co.  v.  Webster,  62  Me. 
341,  16  Am.  Rep.  462. 

The  amount  of  damage  which  the  owner  of 
goods  wrongfully  taken  and  retained  Is  entitled 
to  recover  In  ordinary  cases  Is  the  market  price 
with  Interest  thereon,  and  an  estimate  as  to 
the  damages  for  such  wrongful  taking,  based 
upon  what  the  goods  would  be  worth  to  the 
owner  In  the  ordinary  course  of  trade  and  busi- 
ness In  which  he  was  thus  engaged.  Is  too  con- 
jectural and  speculative  to  be  allowed.  Bone- 
steel  V.  Orvis,  22  Wis.  522. 

And  profits  cannot  be  allowed  as  damages  for 
the  wrongful  replevin  of  a  shingle  mill  where  it 
appears  that  the  estimated  profits  could  only  be 
made  under  the  most  favorable  circumstances, 
and  contingencies  which  might  stop  operations 
or  render  them  unprofitable  were  numerous,  and 
it  was  doubtful  whether  the  business  would 
have  been  profitable  at  all.  Talcett  v.  Crlppen, 
52  Mich.  633,  18  N.  W.  392. 

And  the  mere  opinions  of  witnesses  as  to  fu- 
ture profits  to  be  realized  from  operating  a  steam 
engine  and  thresher  are  too  uncertain  and  specu- 
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latlTC  to  furnish  ft  safe  guide  to  the  Jury  for 
estimating  damages  In  an  action  upon  a  repleyin 
bond,  given  In  a  repleyin  suit  In  which  the  en- 
gine and  thresher  were  taken  from  the  plain- 
tiff. Crabhs  y.  Koonts,  69  Md.  59,  13  Atl.  591. 
So,  the  measure  of  damages  for  the  wrongful 
replevin  of  a  boat  is  not  to  be  made  to  depend 
upon  the  use  to  which  the  Injured  party  could 
have  put  it  during  its  detention,  or  upon  the 
prospective  estimate  of  profits  therefrom,  con- 
tingent upon  his  chance  of  business,  but  is  a 
fair  and  reasonable  compensation  for  the  use 
of  the  boat,  with  such  special  damages  as  are 
known  and  necessarily  accompanied  the  deten- 
tion, and  any  injury  occurring  to  the  property. 
Aber  v.  Bratton,  60  Mich.  357,  27  N.  W.  564. 

3.  By  aeizurB  under  wrongful  execution  or  other 
process. 

Seizure  onder  wrongful  execution  or  other 
Judicial  process  seems  to  be  governed  by  the 
rules  applicable  to  seizure  under  wrongful  at- 
tachment and  replevin  with  reference  to  the  al- 
lowance of  profits  lost  as  damages. 

Thus,  the  act  of  a  sheriff  in  unlawfully  taking 
possession  of  an  entire  stock  of  goods,  and  re- 
taining such  unlawful  possession  for  some  time, 
whereby  the  owner  was  entirely  excluded  from 
the  premises  and  prevented  from  conducting  his 
business,  entitles  him  to  recover  the  profits  he 
would  have  made  had  he  been  permitted  to  con- 
tinue the  business.  Langan  v.  Potter,  8  Misc. 
541,  28  N.  Y.  Supp.  752. 

And  a  wrongful  levy  upon  and  sale  of  a  stock 
of  meats  and  the  fixtures  of  a  butcher  store  en- 
titles the  butcher  to  recover  of  the  sheriff  the 
full  amount  which  he  could  have  realized  for 
the  meats  then  on  hand ;  but  the  prospective 
profits  which  he  might  have  earned  In  his  fu- 
ture business  cannot  t>e  considered  as  an  element 
of  damages.  Rhelnfelt  v.  Dahlman,  18  Misc. 
558,  42  N.  Y.  Supp.  465. 

And  the  rule  that  while  ordinarily,  where 
conversion  Is  brought  for  the  taking  and  remov- 
al of  a  stock  of  goods  by  the  sheriff,  the  value 
of  the  goods  Is  the  damage  allowed.  If  the  ac- 
tion be  for  the  trespass  as  well  as  conversion, 
which  consisted  of  the  ejectment  of  the  plaintiff 
from  his  business  and  breaking  up  and  destroy- 
ing It,  and  depriving  him  of  the  use,  benefits, 
and  profits  of  It  as  well  as  the  taking  of  the 
goods,  the  loss  of  profits  while  he  was  so  de- 
prived Is  a  direct  damage,  and  can  be  recovered ; 
laid  down  In  Ebenreiter  v.  Dahlman,  19  Misc. 
9,  42  N.  Y.  Supp.  867,  which  was  an  attachment 
case, — would  seem  to  be  applicable  to  seizure  un- 
der execution  or  other  Judicial  process. 

Kut  where  a  merchant's  stock  of  merchandise 
is  levied  upon  and  carried  away,  and  by  reason 
thereof  he  Is  compelled  to  discontinue  business, 
the  loss  of  future  profits  which  he  might  have 
made  had  the  business  continued,  is  too  remote 
and  uncertain  to  be  allowed  as  damages  for  the 
wrongful  seizure.  Casper  v.  Klippen,  61  Minn. 
353,  68  N.  W.  737 ;  Nightingale  v.  Scannell,  18 
Cal.  318. 

And  one  whose  goods  were  wrongfully  seized 
under  execution  against  another,  but  who  after- 
wards recovers  them.  Is  entitled  to  recover  as 
damages.  In  the  absence  of  proof  that  the  sher- 
iff acted  maliciously,  no  more  than  interest  on 
the  value  of  his  property  from  the  time  It  was 
taken  from  him  until  Its  restitution,  and  rea- 
sonable compensation  for  the  depreciation  in  its 
value  If  any  there  was.  The  Jury  Is  not  author- 
ized to  take  Into  consideration  damages  to  the 
owner's  character  or  Interruption  in  his  trade. 
Beveridge  v.  Welch,  7  Wis.  468. 

So,  a  creditor  who  wrongfully  causes  an  exe- 
cution to  be  levied  upon  property  belonging  to 
a  third  party,  as  tliat  of  his  debtor,  is  not  lia- 
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ble  for  damages  of  a  speculative  character  for 
interruption  of  the  business,  loss  of  profits,  and 
the  like,  of  the  owner  because  of  the  seizure  of 
the  property,  where  there  was  nothing  In  the 
conduct  of  the  creditor  which  was  vindictive  or 
oppressive,  and  It  was  uncertain  whether  or  not 
the  price  for  the  property  purchased  of  the  debt- 
or had  been  fully  paid.  Farmers'  Bank  v.  Mc- 
Kee,  2  Pa.  St.  318. 

And  the  value  of  goods  wrongfully  taken  un- 
der execution,  at  the  time  of  the  taking,  with 
Interest  thereon  to  the  time  of  trial,  is  the  prop- 
er measure  of  damages  for  such  taking,  and  not 
the  value  of  the  goods  In  the  retail  market  with 
interest.  State  use  of  Hayden  y.  Smith,  31 
Mo.  566. 

And  evidence  of  the  retail  value  of  the  goods 
is  Inadmissible.  Nightingale  y.  Scannell,  18 
Cal.  318. 

And  where  the  motives  of  the  sheriff  are  prop- 
er he  cannot  be  held  for  exemplary  damages  on 
account  of  the  Improper  motives  of  the  plain- 
tiff In  the  execution.     Ibid, 

So,  damages  on  account  of  the  loss  of  profits, 
In  an  action  for  seizure  of  a  stock  of  goods  un- 
der an  execution  Issued  upon  a  void  Judgment, 
are  not  susceptible  of  computation,  and  cannot 
be  recovered.  Selden  v.  Cash  man,  20  Cal.  56^ 
81  Am.  Dec.  98. 

But  damages  to  the  business  of  ft  tradesman 
and  loss  of  his  profits  caused  by  an  Improper 
seizure  of  his  whole  stock  under  color  of  legal 
proceedings,  though  not  recoverable  as  such,  may 
be  proved  and  considered  In  an  action  for  the 
wrongful  seizure  In  estimating  the  damages 
sustained.     Juchter  v.  Boehm,  67  6a.  534. 

And  the  Jury  In  an  action  of  replevin  against 
a  sheriff  who  had  wrongfully  levied  an  execu- 
tion upon  a  stock  of  drugs  contained  In  a  drug 
store,  may  take  Into  consideration,  besides  the 
amount  of  net  income  of  the  store  about  the 
time  of  the  levy  of  the  execution,  the  length  of 
time  Intervening  between  the  time  of  the  levy 
by  the  sheriff  and  the  complete  restoration  of 
the  owner  to  his  possession,  and  the  deprecia- 
tion In  the  value  of  the  property  from  handling 
In  making  the  inventory.  Schars  v.  Barnd,  27 
Neb.  94,  42  N.  W.  906. 

In  Miller  v.  Jannett,  63  Tex.  82,  however.  It 
was  held  that  <>vldence  as  to  what  profits  the 
owner  would  have  made  from  carrying  on  busi- 
ness with  goods  levied  on  had  they  not  been 
taken  from  their  possession,  is  inadmissible  in 
an  action  for  their  wrongful  seizure  and  conver- 
sion. 

That  a  debtor  of  a  business  firm  was  garn- 
ished for  the  amount  due,  thus  preventing  its 
payment  to  the  firm,  as  a  consequence  of  which 
its  business  was  ruined  and  prospects  blighted, 
do?s  not  authorize  a  recovery  of  damages  there- 
for against  the  party  procuring  the  garnish- 
ment, as  the  damages  would  be  too  remote  and 
siieculatlve.  O'Neill  v.  Johnson,  53  Minn.  439, 
55  N.  W.  601. 

And  the  measure  of  damages  for  a  wrongful 
seizure  of  a  crop  under  a  distress  warrant  for 
rent  Is  the  value  of  the  crop  seized  and  con- 
verted, but  does  not  Include  other  damages  the 
owner  might  have  sustained  by  being  deprived 
of  his  crop.  Majors  v.  Goodrich  (Tex.  Civ. 
App.)  64  S.  W.  910. 

So,  damages  to  business,  or  a  loss  of  the 
profits  thereof  sustained  by  a  tenant  from  the 
wrongful  levy  by  his  landlord  of  a  distress  war- 
rant for  rent,  can  form  no  part  of  the  recovery 
against  the  landlord  for  the  wrongful  distress; 
but  the  average  profits  which  he  was  making  as 
a  tradesman  when  his  stock  was  seized  may  be 
considered  In  estimating  his  damages  caused  by 
the  detention  of  his  stock  and  the  Interruption 
of  his  business.     Sturgis  y.  Frost,  56  Ga.  188. 

And  the  plaintiff  in  an  action  of  trespass 
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brought  against  a  landlord  for  entering  the 
premiBea,  consisting  of  a  printing  establishmentt 
and  wrongfully  seizing  and  converting  the  mate- 
rials, books,  papers,  etc.,  therein  found,  for  rent, 
alleging  special  damage  In  the  suspension  of  his 
iievvspappr  and  the  loss  of  subscribers  and  of 
advertising  patronage,  and  of  the  loss  of  patron- 
age to  the  establishment,  and  of  delays  and  ex- 
pense in  the  re-estabilsbment  of  his  paper,  may 
properly  prove  the  manner  of  executing  the  dis- 
tress warrant,  the  character  of  the  printing  es- 
tablishment, the  amount  of  advertising  profits 
and  value  of  the  concern,  the  character  of  the 
librnry,  books,  and  files  of  papers  seized,  and 
damages  to  the  tenant  under  the  circumstances 
by  the  suspension  of  his  paper,  and  the  loss  of 
his  patronage,  for  the  purpose  of  determining 
the  amount  of  the  Injury  and  the  motive  govern- 
ing the  act.     Sherman  y.  Dutch,  16  111.  283. 

And  loss  of  boarders  on  the  part  of  a  lessee 
running  a  boarding  house  on  leased  premises  is 
the  natural  and  proximate  effect  of  the  act  of 
the  landlord  In  wrongfully  and  maliciously  pro- 
curing the  Issue  of  statutory  process  to  dispos- 
sess the  boarding-house  keeper  as  a  tenant  at 
law  holding  over,  for  which  the  landlord  is 
liable  In  an  action  for  malicious  prosecution. 
Slater  v.  KImbro,  91  Ga.  217,  18  S.  E.  296. 

So,  the  wrongful  disturbance  of  a  party  in 
the  possession  of  his  property  by  the  appoint- 
ment of  a  receiver  thereof  does  not  authorize 
an  award  of  damages  upon  the  belief  of  wit- 
nesses that  If  the  owner  had  held  the  property 
and  carried  on  business  thereon  she  could  have 
made  a  profit,  as  an  award  of  damages  for  such 
profits  would  be  too  speculative.  Lehman  t. 
McQuown,  31  Fed.  138. 

r.ut  a  receiver  wrongfully  appointed  Is  a  tres- 
passer, and  where  one  thus  appointed  takes  pos- 
session of  a  confectionery  store,  the  owner  and 
proprietor  of  which  was  engaged  in  the  manu- 
facture and  sale  of  ice-cream  and  soda-water, 
f\n6  keeps  It  for  some  time  and  then  sells  It,  the 
owner  is  entitled  to  recover  of  the  person  pro- 
curing tlie  appointment  for  the  value  of  her  in- 
terest in  the  property  sold  by  the  receiver  at 
the  time  he  took  possession,  and  the  actual  loss 
she  sustained  by  the  suspension  of  her  business 
during  the  time  she  was  prevented  from  carry- 
ing it  on,  including  a  loss  of  profits  which  she 
would  have  made  had  her  business  not  been  in- 
terfered with,  if  a  sufliciently  certain  rule  can 
be  discovered  by  which  the  profits  can  be  meas- 
ured. Haverly  v.  Elliott,  39  Neb.  201,  57  N.  W. 
1010. 

So,  opinion  testimony  as  to  the  probability  of 
employment  of  a  steam  tug  wrongfully  seized 
and  detained  and  kept  idle,  and  the  amount  of 
the  earnings  and  profits  if  employed.  Is  too 
speculative  and  contingent  to  be  the  foundation 
of  any  rule  of  damages.  Brent  y.  Thornton, 
106  Fed.  35. 

And  the  testimony  of  a  witness  In  an  action 
for  damages  for  the  wrongful  seizure  and  deten- 
tion of  a  steam  tug  by  a  custom-house  ofllcer, 
which  was  afterwards  permitted  to  work  inside 
a  particular  harbor,  that  the  tug  was  engaged 
with  three  others  to  irork  Jointly  on  ships  that 
were  aground  and  divide  the  profits,  and  that 
during  the  detention  a  ship  had  gone  aground 
and  the  assistance  of  the  detained  tug  was 
asked  for.  Is  objectionable  as  speculative  and 
uncertain,  though  it  appears  that  the  other  tugs 
actually  got  the  ship  afloat,  and  obtained  the 
remuneration  therefor,  as  it  does  not  fall  with- 
in the  class  of  cases  in  which  It  is  proper  to 
show  that  the  parties  were  prevented  from  ren- 
dering services  which  they  were  under  contract 
to  do,  and  for  the  doing  of  which  It  was  in  the 
contemplation  of  the  parties  that  they  would  I 
earn  and  receive  a  profit.  Ibid. 
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VIII.  Wrongful  infunctUm, 


The  prevention  of  the  performance  of  acts  or 
enterprises  by  wrongful  injunction  differs  but 
little.  If  any,  in  principle  from  Impeding  or  pre- 
venting a  transaction  by  a  seizure  and  deten- 
tion of  the  subject-matter.  Owing  to  the  di- 
rect character  of  the  action  of  an  Injunction  in 
stopping  an  enterprise,  however,  it  is  frequent- 
ly more  easy  to  establish  the  proximity  and  cer- 
tainty of  the  loss  of  profits  than  It  would  be  In 
<ase  of  conversion  under  wrongful  process. 

Thus,  where  a  party  Is  wrongfully  prevented 
by  injunction  from  carrying  on  a  profitable  and 
established  business,  he  is  entitled  to  recover 
damages  for  the  profits  which  he  would  have 
made  had  he  not  been  thus  Interfered  with. 
Lambert  v.  Haskell,  SO  Cal.  611,  22  Pac.  327  ; 
Galveston  City  R.  Co.  v.  Miller  (Tex.  Civ.  App.) 
38  S.  VV.  1132. 

And  one  who  contracts  to  cut  and  deliver  a 
lai-ge  quantity  of  logs,  but  who  Is  prevented 
from  delivering  the  same  by  reason  of  an  In- 
junction aiwarded  on  account  of  the  acts  of  the 
other  party  to  the  contract.  Is  entitled  to  re- 
cover the  contract  price  of  the  logs  cut  and  not 
delhered,  less  the  expense  or  cost  necessary  to 
make  the  delivery,  this  being  a  direct  profit  con- 
templated as  the  measure  of  damages  In  such 
case.  I'atton  v.  Elk  River  Nav.  Co.  13  W.  Va. 
2o9. 

And  wrongfully  enjoining  a  person  from  cut- 
ting wood  on  certain  lands  when  he  had  a  con- 
tract with  a  third  person  to  furnish  him  with 
a  large  quantity  of  wood  and  deliver  at  least  a 
designated  number  of  cords  per  week  warrants  a 
recovery  against  the  person  causing  the  issue 
of  the  Injunction  for  the  profits  he  would  have 
made  in  cutting  and  delivering  wood  under  his 
contract  during  the  time  he  was  actually  re- 
strained, but  he  cannot  recover  for  profits  of 
the  contract  after  the  Injunction  was  vacated. 
Moorer  v.  Andrews,  39  S.  C.  427.  17  S.  K.  048. 

So,  the  profits  on  possible  sales  of  coal — that 
is,  the  difference  between  the  cost  of  It  and  its 
market  price — should  be  considered  In  an  action 
for  wrongfully  and  maliciously  procuring  an 
order  of  injunction,  whereby  the  owners  were 
prevented  from  entering  upon  the  coal  lands 
and  from  mining  coal  thereon  or  transporting 
It  therefrom;  not  to  be  allowed  as  profits  or  to 
be  considered  as  a  measure  of  value,  but  to  be 
treated  as  one  of  a  mass  of  facts  that  throws 
light  upon  the  value  of  the  use  of  the  rights 
taken  from  the  owner,  all  of  which  the  Jurors 
should  know  and  consider  in  computing  dam- 
ages Newark  Coal  Co.  v.  Upson,  40  Ohio  St. 
17. 

And  a  wrongful  injunction  restraining  parties 
from  mining  on  a  certain  lot,  after  the  d:ssolu- 
tlon  of  which  a  new  discovery  was  made  and  a 
large  quantity  of  ore  raised  from  It,  entitles 
the  party  enjoined  to  such  damages  as  he  may 
reasonably  have  sustained  by  being  deprived  of 
the  profits  of  the  work  he  was  engaged  In  when 
the  Injunction  was  served,  but  they  are  not  to 
be  estimated  upon  a  supposition  arising  out  of 
subsequent  events  not  known  or  contemplated 
when  the  writ  was  served :  and  profits  from  a 
discovery  six  months  afterwards  not  connected 
with  the  engagements  or  pursuits  at  the  time, 
cannot  be  Included.  Gear  y.  Shaw,  1  Plnney 
(Wis.)  608. 

Upon  the  other  hand,  however,  wrongfully 
suing  out  an  Injunction  restraining  the  erection 
and  construction  of  a  building,  whereby  the  per- 
son enjoined  was  deprived  of  the  privilege  of  car- 
rying out  a  certain  contract,  does  not  entitle 
him  to  recover  In  an  action  against  the  person 
causing  the  Issue  of  the  injunction  for  the  prof- 
Its  of  such  contract.  In  the  absence  of  evidence 
that  the  defendant  was  aware  of  the  contract, 
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and  that  the  plaintiff  could  not  have  carried 
It  out  at  some  other  place,  or  hired  other  parties 
to  carry  It  ouL  Finnegan  y.  Allen,  60  111.  App. 
354. 

And  the  mle  of  damages  for  wrongfully  en- 
joining the  removal  of  a  sawmill  to  a  place 
where  the  owner  had  timber  to  manufacture 
into  lumber  is  the  rental  value  or  hire  of  a  mill 
ot  equal  capacity,  and  not  the  profits  which  the 
onner  might  have  made  if  he  had  been  able  to 
prosecute  his  lumber  business  in  the  place  to 
which  he  intended  to  remove  the  mill.  Wood  v. 
Slate  use  of  White.  66  Md.  61,  5  Atl.  476. 

And  where  an  injunction  is  obtained,  improp- 
erly restraining  a -party  from  further  trespass 
upon  certain  lands  upon  which  he  was  engaged 
in  getting  cinide  turpentine  from  the  trees,  by 
which  he  was  prevented  from  fulfilling  a  con* 
tract  to  furuish  the  distillery  of  a  third  party 
nith  the  crude  turpentine,  the  claim  of  the 
;hird  party  for  damages  on  account  of  the  in- 
iui'Ttion  by  reason  of  such  failure  does  not  be- 
long to  the  class  of  losses  sustained  as  the  natu- 
ral and  proxiiaate  effect  of  the  injunction  which 
-ire  recoverable,  but  consists  of  gains  prevented 
as  the  result  of  an  injunction  against  another 
party,  and  is  not  recoverable.  Livingston  v. 
Kxuiu.  19  S.  C.  223. 

So,  an  allowance  of  damages  for  loss  of  profits 
of  a  business  enjoined  in  an  action  to  set  aside 
a  sale  is  not  proper  upon  the  testimony  of  two 
of  the  witnesses  that  the  profits  of  the  business 
urer  and  above  its  expenses  were  25  per  cent, 
where  it  appears  from  other  evidence  that  the 
ompany  was  insolvent,  and  had  made  no  divi- 
dends to  its  stockholders,  and  that  a  number 
of  executions  had  been  Issued  against  it,  and, 
though  it  had  been  previously  profitable,  there 
was  no  certainty  that  the  profits  would  have 
continued.  Manufacturers'  &  T.  Bank  v.  C.  W. 
Dare  Co.  40  N.  Y.  S.  R.  736,  16  N.  Y.  Supp.  67. 

And  damages  are  not  recoverable  upun  the 
dissolution  of  an  injunction  restraining  the  ex- 
teci>:ion  of  a  street  railway  track,  for  profits 
which  might  have  been  realized  had  the  track 
i»«»?n  extended,  such  profits  being  too  remote  and 
i:n<*rtain.  Chicago  City  U.  Co.  v.  Howlson, 
86  ill.  215. 

Nor  does  a  wrongful  injunction  against  the 
removal  of  slaves  entitle  their  owner  to  a  re- 
covery upon  the  theory  that  he  was  about  to 
remove  them  to  Texas  to  raise  a  crop,  and  that 
the  delay  caused  him  the  loss  of  the  crop,  and 
what  it  would  have  been  worth  to  him.  Mc- 
i>anlel  v.  Crabtree,  21  Ark.  431. 

And  an  injunction  against  millowners,  sus- 
pending the  operation  of  their  mill,  and  the 
•jutting  or  removing  of  timber  from  their  lands, 
whereby  they  were  prevented  from  the  pcrform- 
ant-e  of  a  contract  by  which  they  were  to  saw 
and  deliver  a  specified  quantity  of  lumber  at  a 
designated  price  and  receive  in  addition  there- 
to one  half  of  the  profits,  does  not  authorize  a 
recovery  of  the  profits  to  arise  from  the  con- 
tract in  case  of  performance,  since  the  party 
procuring  the  writ  is  protected  by  the  act  of 
the  court  while  proceeding  under  it.  Chapin 
V.  Norton,  6  McLean,  000,  Fed.  Cas.  No.  2,599. 

IX.  Fraud  and  false  repreaentationa. 

A  few  of  the  cases  have  held  that  a  recovery 
fur  profits  lost  through  fraud  or  false  repre- 
sentations may  be  had,  and  that  is  undoubtedly 
The  rule  when  the  profits  are  not-  speculative  or 
uncertain,  and  their  loss  Is  the  proximate  result 
of  the  fraud,  and  there  arc  sufficient  data  and 
elements  of  certainty  from  which  substantial 
compensation  may  be  readily  estimated 

But  such  profits  are  usually  remote  or  uncer- 
tain, and  the  great  majority  of  the  cases  have 
refused  to  allow  them  as  damages,  some  of  them 
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laying  down  the  absolute  rule  that  they  are  not 
recoverabia. 

Thus,  the  measure  of  damages  in  an  action 
to  set  aside  a  conveyance  for  fraud  is  the  profit 
derived  from  the  property  while  in  the  purchas- 
er's possession.  G ruber  v.  Baker,  20  Nev.  453, 
9  L.  R.  A.  302,  23  Pac.  858. 

And  fraudulent  representations  made,  and 
acts  done,  to  one  sustaining  a  business  relation 
with  a  third  person  with  a  view  of  disturbing 
and  breaking  up  that  business  relation,  which 
were  successful,  whereby  the  third  person  lost 
a  gain  or  profit  by  reason  of  such  disturbance, 
constitute  a  good  cause  of  action  for  indirect 
and  consequential  injury  on  the  part  of  such 
third  person  against  the  person  making  such 
representations  and  doing  such  acts.  Gregory 
v.  Brooks,  35  Conn.  437,  95  Am.  Dec.  278. 

And  evidence  of  the  amount  of  damages  sus- 
tained by  a  miller  by  reason  of  his  mill  being 
unemployed  while  the  boiler,  engine,  and  ma- 
chinery thereof  were  undergoing  repairs  for  de- 
fects that  existed  at  the  time  of  the  sale  Is  ad- 
missible in  an  action  upon  promissory  notes 
given  for  such  machinery  under  a  defense  that 
the  sale  thereof  was  induced  by  false  and  fraud- 
ulent representations  as  to  its  value,  and  that  it 
was  worthless.  Frenzel  v.  Miller,  37  Ind.  1,  10 
Am.  Rep.  62. 

The  loss  of  a  good  bargain,  however,  through 
deceit  or  otherwise,  does  not  warrant  the  recovery 
of  damages.  Fagan  y.  Newson,  12  N«  C.  <1 
Dev.  L.)  20. 

The  measure  of  damages  in  an  action  for  de- 
celt  In  the  sale  of  chattels  is  the  difference  be- 
tween the  actual  value  of  the  articles  sold  and 
their  value  as  represented,  to  which  should  be 
added  such  incidental  loss  to  the  plaintiff  as 
natuiTtlly  and 'actually  resulted  from  the  fraud 
or  breach.     Noyes  v.  Biodgett,  58  N.  H.  502. 

And  false  and  fraudulent  representations  In- 
ducing the  purchase  of  a  stock  of  goods  does 
not  authorize  the  recovery  of  damages  for  the 
profits  the  purchaser  might  have  gained  by  a  re- 
sale of  the  goods,  if  they  had  been  as  represented. 
Loob  v.  Kamak,  1  Mont.  152. 

While  one  who  makes  false  and  fraudulent 
representations,  thereby  inducing  a  purchase  of 
stock.  Is  liable  to  respond  in  such  damages  as 
naturally  and  proximately  result  from  the 
fraud,  such  as  for  money  the  purchaser  had  paid 
out  and  interest  and  any  other  outlay  legiti- 
mately attributable  to  the  fraudulent  contract, 
the  liability  does  not  Include  the  expected  fruits 
of  an  unrealized  speculation.  Smith  v.  Bolies, 
132  U.  S.  129,  33  L.  ed.  281,  10  Sup.  Ct.  Rep. 
39. 

The  measure  of  damages  in  such  case  is  not 
the  difference  between  the  contract  price  and  the 
reasonable  market  value  if  the  stock  had  been  as 
represented.  What  the  purchaser  might  have 
gained  is  not  the  question,  but  what  he  had  lost 
by  being  deceived  into  the  purchase.     Ibid. 

So,  false  representations  by  the  owner  of  a 
brewery  as  to  Us  output  and  profits,  upon  the 
strength  of  which  a  would-be  purchaser  entered 
into  a  contract  giving  him  an  option  for  a  speci- 
fied time  to  purchase  It,  does  not  authorize  a 
recovery  against  the  party  making  such  repre- 
sentation for  damages  resulting  from  the  loss  of 
expected  profits,  since  the  owner  had  no  bind- 
ing contract  with  the  party  holding  the  option 
by  which  he  would  have  had  any  right  of  re- 
course against  him,  in  case  of  his  failure  or 
refusal  to  proceed.  Loewer  v.  Harris,  6  C.  C. 
A.  304,  14  U.  S.  App.  615,  57  Fed.  368. 

And  where  the  sale  of  an  eating  house,  fix- 
tures, and  furniture  Is  Induced  by  false  repre- 
sentations as  to  the  amount  of  profit  realized  by 
the  sellers  from  the  business  of  the  house  during 
the  preceding  year,  and  also  as  to  wbat  the  pur- 
chasers would  realize  from  the  business  In  the 
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future,  whether  the  business  of  succeeding 
years  would  be  large  or  small,  profitable  or  oth- 
erwise, depends  upon  so  many  contingencies  as 
not  to  be  measurable  in  advance,  and  eridence 
as  to  such  representations  Is  immaterial  and  in- 
admissible, but  evidence  as  to  representations 
as  to  the  past  business  is  material.  Markel  y. 
Moudy,  11  Neb.  213,  7  N.  W.  853. 

And  where  the  owners  of  a  mercantile  busi- 
ness fraudulently  and  falsely  represent  that  the 
annual  sales  of  their  business  were  130,000, 
thereby  inducing  a  purchase,  when  in  truth  the 
sales  amounted  only  to  about  115,000,  and  the 
purchaser  obtained  a  lease  of  the  store-room  or 
place  of  business  theretofore  occupied  by  the 
vendor,  the  subject  of  the  goodwill  and  the 
value  thereof  must  be  considered  and  deter- 
mined only  in  connection  with  the  leasehold 
or  rental  value  of  the  building  or  rooms  wherein 
the  business  was  done,  and  the  measure  of 
damages  for  the  false  representation  would  be, 
not  the  profits  which  might  have  resulted  from 
doing  a  business  of  one  value  or  another,  but 
how  much  more  would  have  been  the  rental 
value  of  the  building  If  the  business  of  the  vend- 
or had  been  |30,000  Instead  of  |15,000  per 
year.     Rawson  v.  Pratt,  91  Ind.  9. 

So,  in  Lurch  v.  Holder  (N.  J.)  27  Atl.  81, 
which  was  an  action  in  equity  involving  the 
question  of  damage  suffered  through  the  sale  of 
property  on  a  false  representation,  the  court 
refused  to  follow  the  rule  in  actions  of  law 
giving  the  purchaser  the  difference  between  the 
actual  value  of  the  property  conveyed  and  what 
it  would  have  been  worth  If  it  had  been  in  fact 
what  the  seller  represented  it  to  be,  and  en- 
deavored simply  to  save  the  purchaser  from  any 
loss,  not  giving  him  any  profit  which  he  would 
or  might  have  made  if  the  property  had  been 
what  it  was  represented  to  be,  on  the  theory 
that  this  rule  was  more  In  accord  with  the 
principles  of  equity. 

Likewise,  the  measure  of  damages  In  an  action 
upon  the  case  for  fraudulent  representations 
in  regard  to  the  number  of  acres  contained  in  a 
piece  of  land  sold,  inducing  the  purchase.  Is  the 
purchase  money  paid  on  the  deficient  quantity 
with  Interest,  and  not  the  loss  of  possible  prof- 
its which  might  have  been  made  on  the  over- 
plus, had  there  been  as  much  land  as  repre- 
sented,    inner  v.  Rlchter,  51  111.  300. 

And  a  purchaser  of  lots  upon  the  fraudulent 
representation  that  the  title  was  clear  and  the 
lots  free  from  encumbrances,  concealing  the 
fact  that  a  vendor's  lien  had  attached  thereto, 
is  not  entitled  to  recover  profits  which  he  might 
have  realized  by  improving  and  renting  the  lots, 
had  he  not  been  deterred  from  making  the  im- 
provements by  fear  of  the  lien.  Sherrick  v. 
Wyland,  14  Tex.  Civ.  App.  299,  37  S.  W.  345. 

So,  that  a  female  slave  might  have  given 
birth  to  several  more  children  if  she  had  been 
as  young  as  she  was  fraudulently  represented  to 
be,  is  too  remote  and  uncertain  to  be  considered 
as  an  element  of  damage  in  an  action  for  the 
fraudulent  representation.  Whitson  v.  Gray,  3 
Head,  441. 

Nor  does  a  fraudulent  sale  of  margarine  as 
butter,  whereby  the  purchaser  was  Induced  -to 
sell  the  same  to  his  customers  as  butter,  in 
consequence  of  which  he  was  arrested,  and  pros- 
ecuted under  the  margarine  act  of  1887,  war- 
rant a  recovery  by  the  party  injured  against 
the  person  selling  It  to  him  for  general  loss  of 
trade  profits  caused  thereby.  Fitzgerald  v.  Leon- 
ard, Ir.  L.  R.  32  C.  L.  675. 

And  a  butcher  who  brings  an  action  against 
another  for  fraudulently  selling  him  diseased 
sheep  as  sound  and  healthy  Is  not  entitled  to  re- 
cover therein  for  damages  resulting  from  the  re- 
fusal of  a  third  person  to  perform  a  contract 
to  take  some  of  the  mutton  which  might  be  on 
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hand  during  a  certain  period  and  sell  it.  In  con* 
sequence  of  a  report  that  he  had  purchased 
diseased  sheep;  and  he  cannot  recover  for  the- 
loss  of  customers  refusing  to  deal  with  him  be- 
cause of  the  report.  Grain  v.  Petrle,  6  Hill, 
522,  41  Am.  Dec.  765. 

So,  one  who  makes  arrangements  with  the 
owner  of  a  house  where  a  person  suspected  of 
murder  was  staying,  to  telephone  him  at  a  given 
place  if  such  person  proved  to  be  the  fugitive, 
the  telephone  being  a  private  one,  cannot  recover 
damages  against  the  owner  thereof  to  whom  the* 
message  from  the  house  owner  identifying  the 
suspected  person  as  the  fugitive  was  commnni- 
cated,  upon  his  representation  that  he  was  the 
constable,  and  by  means  of  which  he  caused 
the  arrest  of  the  fugitive  and  obtained  the  re- 
ward for  the  arrest,  which  was  sought  for  by 
the  person  making  the  arrangements,  as  such 
damages  are  too  remote  and  contingent.  Smitha 
V.  Gentry,  20  Ky.  L.  Rep.  171,  42  L.  B.  A.  302, 
45  S.  W.  515. 

And  one  who  was  induced  by  false  and  fraud- 
ulent representations  to  subscribe  and  pay  a 
sum  of  money  toward  a  bonus  to  be  raised  by 
citizens  and  paid  to  a  manufacturing  firm,  as 
an  inducement  to  it  to  remove  its  business  to 
his  place  of  residence,  upon  the  representation 
that  the  business  was  a  profitable  one  and  the 
firm  composed  of  responsible  business  men,  and 
that  such  removal  and  the  business  carried  oo 
would  enhance  the  value  of  real  estate  to  an 
amount  exceeding  his  subscription  and  increase 
the  number  of  Inhabitants  and  the  amount  of 
general  business,  which  representations  proved 
to  be  false,  is  not  entitled  to  recover,  the  bene- 
fits expected  being  purely  speculative.  Fitx- 
simmons  v.  Chapman,  37  Mich.  139,  26  Am.  Rep. 
508. 

So.  in  Vlscher  v.  Talbotton  Branch  R.  Co.  34 
Ga.  536,  which  was  an  action  against  a  railroad' 
company  for  fraudulently  and  Improperly  hin- 
dering a  contractor  from  completing  the  road, 
in  which  a  recovery  of  profits  as  damages  wa» 
sought.  It  was  said  that  there  was  a  strong  tend- 
ency upon  the  part  of  the  court  to  discard  spec- 
tilatlve  profits,  and  It  was  intimated  that  prof- 
its shown  by  the  approximation  of  a  witness 
that  under  ordinarily  favorable  circumstances 
some  profits  could  have  been  made  on  each  Item 
of  the  work.  It  appearing,  however,  that  various 
circumstances  would  be  necessarily  included  in 
order  to  estimate  accurately  the  cost,  and  that 
The  weather  would  greatly  affect  the  result,  sa 
that  no  exact  calculation  could  be  made,  and  a 
good  deal  would  depend  on  whether  hands  were 
able  to  work  and  various  other  circumstances, 
were  too  speculative,  conjectural,  and  uncer- 
tain for  recovery  ;  but  the  case  was  decided  upon 
other  grounds. 

One  who  has  been  Induced  to  enter  into  a  con- 
tract by  false  and  fraudulent  representations, 
and  who  has  performed  the  same,  cannot  waive 
the  tort,  and  proceed  as  upon  an  implied  con- 
tract, and  recover  the  profits  he  would  have 
made  if  the  false  and  fraudulent  misrepresen- 
tation had  been  true,  as  It  is  not  the  amount  of 
the  plaintiff's  loss,  but  the  amount  of  the  de- 
fendant's gain,  which  Is  recoverable  In  an  action 
upon  an  implied  contract,  and  the  plaintiff  can 
only  recover  the  amount  which  the  defendant 
was  enriched  or  benefited  by  his  false  represen- 
tations. Huganir  v.  Cotter,  102  Wis.  323,  78 
N.  W.  423. 

A  representation  made  by  an  agent  of  a  manu- 
facturer of  soda-water  fountains  that  he  would 
not  sell  any  fountain  to  anyone  else  on  the 
street,  by  which  he  secured  an  order  for  a  foun- 
tain, which  representation  was  afterwards 
broken,  is  not  such  a  fraud  or  false  represen- 
tation as  would  entitle  the  vendee  to  rescind  or 
cancel  the  order,  or  prevent  the  manufacturer 
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from  recoTering  the  profits  he  would  have  made 
upon  the  fountain  if  the  order  therefor  had  not 
been  rescinded,  where  the  purchaser  does  re- 
scind it.  Tufta  y.  Welnfeld,  88  Wis.  647»  60 
M.  W.  992. 

3L  Marine  tortM, 

a.  Future  and  uncertain  profite. 

Future  and  uncertain  profits  iost  through  col- 
]i8i<m8  at  sea  or  other  marine  torts  not  per- 
taining to  the  Yojage  or  charter  partj  in  hand, 
like  other  contingent  or  uncertain  profits  lost, 
furnish  no  ground  for  recovery  of  damages. 

The  probable  profits  of  a  voyage  do  not  fur- 
nish a  proper  rule  for  the  ascertainment  of  dam- 
ages for  a  marine  tort.  La  Amistad  De  Rues, 
£  Wheat.  386,  6  L.  ed.  115 ;  The  Amiable  Nancy, 
Z  Wheat.  546,  4  L.  ed.  456;  The  Apollon,  9 
Wheat.  362,  6  L.  ed.  111. 

But  where  the  property  is  restored  after  a 
detention,  demurrage  is  allowed  for  the  deten- 
tion of  the  ship,  and  interest  upon  the  value  of 
its  cargo  for  its  detention.  The  Apollon,  9 
Wheat.  362,  6  L.  ed.  111. 

And  the  measure  of  damages  in  cases  of  col- 
lision, as  well  as  in  cases  of  insurance,  is  the 
actual  damage  sustained  by  the  party  at  the 
time  and  place  of  injury,  and  not  the  probable 
profits  at  the  port  of  destination.  Smith  y. 
Condry,  1  How.  28,  11  L.  ed.  85. 

The  general  rule  of  damages  applicable  to 
collisions  which  are  not  wilful  is  that  the  owner 
of  the  Injured  vessel  is  to  receive  remuneration 
wliich  will  place  him  in  the  situation  in  which 
he  would  have  been  but  for  the  collision,  which 
is  measured  by  the  value  of  the  use  of  his  vessel 
during  the  time  necessarily  consumed  in  mak- 
ing repairs.  Rhode  Island,  Abb.  Adm.  100,  Fed. 
Cas.  No.  11,743. 

And  the  probable  profits  of  a  charter  not  yet 
entered  upon  cannot  be  included  in  the  dam- 
ages for  the  total  loss  of  a  vessel  by  a  collision. 
Such  damages  are  limited  to  the  value  of  the 
vesesel  with  interest  thereon,  and  the  net  freight 
pending  at  the  time  of  the  collision.  The 
Umbria,  166  U.  S.  404,  41  L.  ed.  1053,  17  Sup. 
Ct.  Rep.  610. 

In  the  above  case  The  Freddie  L.  Porter,  8 
Fed.  170,  infra,  X.  c,  was  criticised  and  distin- 
guished, the  court  saying  that  that  decision  is 
admitted  to  be  an  advance  upon  any  which  had 
previously  been  made,  but  that  it  is  no  author- 
ity for  the  allowance  of  a  charter,  the  perform- 
ance of  which  had  not  been  entered  upon. 

And  The  Star  of  India,  L.  R.  1  Prob.  Dlv. 
466,  infra,  X.  b,  was  distinguished  upon  the 
ground  that  that  was  a  case  of  partial  loss. 

Upon  a  total  loss-  by  collision  the  ordinary 
rule  of  damages  is  the  value  of  the  vessel  with 
her  net  freight  upon  the  pending  voyage,  and 
interest  from  the  time  of  its  probable  termina- 
tion, but  future  earnings  are  not  given.  The 
City  of  Alexandria,  40  Fed.  697 ;  Fabre  v.  Cun- 
ard  S.  S.  Co.  8  C.  C.  A.  534,  1  U.  S.  App.  614, 
58  Fed.  288. 

In  the  City  of  Alexandria,  40  Fed.  697,  supra. 
It  was  said  that  The  Freddie  L.  Porter,  8  Fed. 
170,  infra,  X.  c,  Afllrmkng  5  Fed.  822,  was  an 
advance  upon  the  decision,  but  that  there  was  In 
that  case  at  least  a  charter  of  a  particular 
vessel :  and  with  the  loss  of  the  vessel  the  char- 
ter and  its  provisions  were  necessarily  lost, 
because  no  other  vessel  could  be  legally  im- 
posed on  the  charterer  In  order  to  complete  the 
contract,  while  in  the  present  case  there  was  no 
charter,  and  the  work  was  in  fact  continued  by 
two  other  dredges. 

The  towage,  cost  of  materials,  and  repairs  to 
make  a  vessel  negligently  injured  in  a  colli- 
sion as  good  as  before,  and  her  expenses  while 
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undergoing  repairs,  are  elements  of  damage  to 
be  estimated  by  the  court,  in  an  action  for  the 
injury;  but  a  supposed  loss  of  profits  should 
not  be  considered.  Minor  v.  The  Picayune  No. 
2,  13  La.  Ann.  564. 

The  damages  recoverable  by  a  vessel  for  a 
collision  caused  by  the  negligence  of  another  are 
such  as  will  pay  the  owner  for  repairing  and 
placing  his  boat  in  as  good  a  condition  as  before 
the  injury,  but  he  is  not  entitled  to  recover  for 
any  supposed  profits  he  might  have  made  from 
passengers  while  the  boat  was  undergoing  re- 
pairs. Smyrna,  L.  ft  P.  S.  B.  Co.  v.  Wblildin, 
4  Harr.  (Del.)  228. 

Or  for  the  loss  of  probable  profits  of  trips 
which,  with  favorable  weather,  his  vessel  might 
have  made  but  for  the  injury.  Cummins  v. 
Spruance,  4  Harr.  (Del.)  315. 

So,  there  can  be  no  recovery  for  the  loss  of 
freight  to  be  earned  upon  a  subsequent  voyage, 
though  the  cargo  had  actually  been  engaged  for 
it.  Fabre  v.  Cunard  S.  S.  Co.  3  C.  C.  A.  534, 
1  U.  S.  App.  614,  53  Fed.  288. 

And  an  allowance  of  damages  to  a  vessel  due 
to  a  collision  with  another  upon  a  basis  of  a  cal- 
culation of  profits  Is  inadmissible  where  the 
vessel  was  restored  with  the  cargo  on  board 
and  in  a  situation  capable  of  performing  the 
voyage.  The  Lively,  1  Oall.  315,  Fed.  Cas.  No. 
8,408. 

In  this  case  It  was  said  by  Story,  J.,  that  he 
was  not  aware  of  a  single  authority  in  the  high- 
er courts  of  admiralty  in  which  supposed  profits 
had  formed  an  item  of  damages  in  cases  of  res- 
titution in  collision;  but  the  case  was  decided 
upon  the  ground  that  an  allowance  of  profits 
was  not  permissible  under  the  peculiar  facts  of 
the  case. 

So,  a  steamer  injured  while  making  a  trip, 
by  a  collision  with  a  ferry  boat,  due  to  the  neg- 
ligence of  the  latter,  is  not  entitled  to  recover 
for  loss  of  prospective  profits  on  her  contem- 
plated return  trip.  Huut  v.  Hoboken  Land  ft 
Improv.  Co.  3  B.  D.  Smith,  144,  Disapproving 
The  Freddie  L.  Porter,  8  Fed.  170,  infra,  X.  c. 

And  while,  in  estimating  the  value  of  a  vessel 
lost  through  a  collision,  on  a  libel  therefor,  the 
circumstance  that  she  would  have  been  able  to 
earn  a  bounty  Is  an  element  of  value,  and  Is 
properly  taken  Into  consideration  in  estimating 
her  value,  no  allowance  can  be  made  for  the 
loss  of  the  bounty.  Fabre  v.  Cunard  S.  S.  Co. 
3  C.  C.  A.  534.  1  U.  S.  App.  614,  53  Fed.  288. 

And  the  owner  of  a  sieamer  negligently  in- 
jured by  another  steamer  is  entitled  to  recover 
the  cost  of  repairing  his  vessel,  and  for  the  per- 
manent injury  done  to  her  and  the  wages  of 
his  crew  while  they  are  necessarily  kept  idle 
during  the  repairs,  but  not  for  the  sum  expended 
in  the  hire  of  another  vessel  to  take  her  place, 
or  for  the  profits  which  he  might  have  earned 
by  her  employment.  Though  In  an  action  of 
trover  for  a  vessel  the  loss  of  profits  from  her 
use  may  be  recovered.  Brown  v.  Beatty,  85 
U.  C.  Q.  B.  328. 

So,  the  measure  of  damages  suffered  by  the 
owner  of  a  vessel  Injured  in  a  collision  under 
N.  Y.  Laws  1831,  chap.  318,  p.  421.  providing 
that  whenever  a  vessel  In  a  collision  occasioned 
through  the  negligence  or  wilful  misconduct  of 
those  navigating  another  vessel  shall  thereby 
have  sustained  damages  to  the  extent  of  |50  or 
upwards  the  owner  of  the  damaged  vessel  shall 
have  a  lien  on  the  vessel  which  caused  such 
damage,  her  tackle,  apparel,  and  furniture,  to 
the  extent  of  such  damage.  Is  the  actual  damage 
to  the  vessel  Injured,  which  consists  of  the 
amount  necessary  to  repair  and  put  her  in  as 
Kood  condition  as  when  the  accident  happened, 
and  no  recovery  can  be  had  thereunder  for  the 
loss  of  earnings  or  other  like  damages  oonse- 
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quent  upon  the  collision.  Fitch  y.  Livingston, 
4  Sandf.  492 ;  Finch  ▼.  Brown,  13  Wend.  601. 

The  owner  of  a  boat  injured  by  another  In  a 
collision.  If  entitled  to  recover  at  all  la  en- 
titled to  a  reasonable  sum  for  the  detention  of 
the  boat  while  undergoing  repairs,  such  damages 
not  being  speculative  like  the  loss  of  profits. 
New  Haven  S.  B.  ft  Transp.  Co.  v.  Vanderbllt, 
10  Conn.  420. 

When  a  coHislon  is  Intentional  and  malicious, 
anticipated  profits  may  be  allowed  as  exemplary 
damages.  The  Harriet  Newhall,  8  Ware,  105, 
Fed.  Cad.  No.  6,102. 

b.  Profits  of  voyage  or  oharior  party  in  hand. 

The  rule  in  case  of  collisions  at  sea  adopting 
the  net  freight,  or  the  profits, — which  would 
appear  to  be  the  same  thing. — which  the  injured 
vessel  was  in  the  act  of  earning  as  a  Just  meas- 
ure of  compensation,  is  of  general  application, 
looking  as  it  does  to  the  capacity  of  the  vessel 
to  earn  freight  for  the  benefit  of  the  owner  and 
bis  consequent  loss  sustained  while  deprived  of 
her  services. 

This  was  said  in  effect  in  Williamson  ▼.  Bar- 
rett, 13  How.  101,  14  L.  ed.  68. 

And  it  was  said  in  The  North  Star,  44  Fed. 
492,  that  it  has  been  generally  supposed  that 
the  owner  of  a  vessel  lost  through  a  collision 
was  limited  to  a  recovery  of  the  net  freight  upon 
the  particular  voyage,  and  that  interest  upon 
the  value  of  the  vessel  from  the  time  of  the  loss 
was  allowed  in  lieu  of  all  other  damages,  though 
the  court  did  not  find  it  necessary  to  decide  upon 
the  allowance  of  the  profits  of  an  unexpired 
charter. 

So,  in  Fabre  v.  Cunard  S.  S.  Co.  3  C.  C.  A. 
534,  1  U.  S.  App.  614,  63  Ve6.  288.  It  was  held 
that  the  measure  of  damages  on  a  libel  for  col- 
lision causing  ihe  total  loss  of  a  vessel  is  the 
value  of  the  vessel  and  interest  from  the  time 
of  the  loss,  together  with  freight  lost  which 
would  otherwise  have  been  earned  upon  the  par- 
ticular voyage  in  which  the  ves.sel  was  lost. 

And  practically  the  same  rule  was  laid  down 
In  The  Utopia,  16  Fed.  507,  The  Golden  Grove, 
13  Fed.  674,  and  The  Northumbria,  L.  R.  1 
Adm.  &  Keel.  6,  set  forth  in  The  Kate  [1899] 
P.  165,  ti8  L.  J.  Adm.  N.  S.  41 ;  and  in  the  latter 
case  it  was  held  that  where  the  vessel  has  no 
cargo,  then  interest  upon  the  value  of  the  ship 
from  the  date  of  the  collision  is  given. 

And  the  rule  is  the  same  as  to  freight  when 
the  voyage  is  broken  up.  Scwall  v.  La  Cham- 
pagne, 53  Fed.  898:  The  Heroine,  1  Ben.  226, 
Fed.  Cas.  No.  6,416 ;  The  Baltimore,  8  Wall.  377. 
8uh  nom.  The  Baltimore  v.  Rowland,  19  L.  ed. 
463. 

In  The  Columbus,  3  W.  Rob.  158,  however, 
it  was  held  that  the  measure  of  damages  for  a 
collision  causing  the  total  loss  of  a  fishing  smack 
was  the  value  of  the  vessel,  and  the  profits 
which  it  was  supposed  that  the  smack  might 
have  made  after  the  collision  were  disallowed. 

And  in  The  Undine  (1857)  2  Prltch.  Adm. 
Digest,  1761,  and  The  Kaikoura  (1885)  2 
I'ritch.  Adm.  Digest,  1702,  set  forth  in  The 
Kate  [1899]  P.  165,  68  L.  J.  Adm.  N.  8.  41, 
claims  with  respect  to  the  freight  of  future 
voyages  for  which  no  preparation  had  been  made 
were  disallowed  on  a  libel  for  collision  causing 
a  total  loss. 

But,  the  measure  of  damages  for  a  collision 
causing  the  total  loss  of  a  vessel  on  her  way  in 
ballast  from  London  to  a  North  American  port 
under  charter  to  load  a  cargo  for  the  conti> 
nent  warrants  a  recovery  of  the  value  of  the  ves- 
sel at  the  end  of  her  voyage  plus  the  profits  lost 
under  the  charter  party.  The  Kate  [1899]  P. 
165.  68  L.  J.  Adm.  N.  S.  41. 

In  the  above  case  The  Columbus.  3  W.  Rob. 
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158,  was  explained  and  distlngnisbed,  the  court 
saying  that  the  learned  Judge  in  that  case 
seemed  to  recognise  that  even  in  the  case  before 
him  the  principle  of  restitutio  in  integrum  was 
hardly  carried  out  if  the  claims  in  dispute  were 
rejected,  but  he  based  his  decision  upon  the 
rules  and  practice  of  the  court ;  and  it  would 
appear  also  that  the  learned  Judge  was  im- 
pressed by  the  difficulty  of  estimating  the  dam- 
age on  the  possible  loss  of  profits  and  the  specu- 
lative character  of  such  an  assessment. 

So,  the  owner  of  a  vessel  performing  a  sal- 
vage service,  under  agreement  for  payment  of 
salvage  therefor,  which  Is  run  down  and  de- 
stroyed by  another  vessel,  is  entitled  to  com- 
pensation for  the  consequential  damage  arising 
from  being  prevented  from  earning  the  salvage. 
The  Betsey  Caines,  2  Hagg.  Adm.  28. 

And  a  fishing  vessel  making  weekly  trips  for 
the  market,  which  is  delayed  one  trip  by  the 
injury,  may  recover  the  probable  profits  of  the 
trip  lost.  The  Mary  Steele,  2  Low.  Dec.  370, 
Fed.  Cas.  No.  9.226. 

And  where  a  vessel  on  her  way  across  the 
ocean  after  a  cargo  of  grain,  to  be  brought  back 
to  England  pursuant  to  a  charter  party,  was  in- 
jured in  a  collision  so  as  to  be  compelled  to  go 
Into  port  for  repairs,  and  the  repairs  took  so 
long  a  time  that  it  was  Impossible  for  her  to  get 
I  to  the  place  of  shipment  in  time  to  fulfil  her 
charter  before  navigation  in  the  river  leading  to 
,  It  was  stopped  by  Ice  for  the  winter,  and  she 
,  therefore  abandoned  the  charter,  the  loss  sus- 
tained by  reason  of  the  giving  up  of  the  char- 
ter must  be  Included  in  the  damages.  The  Con- 
sett.  L.  R.  6  Prob.  DIv.  229. 

And  where  damages  to  a  vessel  were  negligently 
caused  by  a  collision  shortly  after  the  owners 
had  made  a  contract  for  the  vessel  upon  the 
completion  of  the  voyage  then  engaged  in,  to 
proceed  upon  another  voyage,  where  the  repairs 
made  necessary  by  the  collision  rendered  it 
Impossible  for  her  to  complete  the  first  voyage 
in  time  to  fulfil  the  contract,  the  loss  of  earn- 
ings to  be  derived  from  the  employment  con- 
tracted for  fiows  directly  and  naturally  from  the 
collision,  and  is  not  too  remote  for  recovery  : 
and  such  an  amount  should  be  allowed  as  would 
represent  the  loss  of  ordinary  and  fair  earnings 
of  such  a  ship,  having  regard  to  the  contract 
entered  into.  The  Oracle  v.  The  Arpentino.  L. 
R.  14  App.  Cas.  519,  Affirming  L.  R.  13  I*rob. 
Dlv.  191. 

So,  in  H.  M.  S.  Fork  (1804)  2  Prltch.  Adm. 
Digest,  1761,  set  forth  in  The  Kate  [ISOO]  P. 
165,  68  L.  J.  Adm.  N.  S.  41,  it  was  held  that 
the  owners  of  a  vessel  run  down  and  totally 
lost  In  the  English  channel,  while  on  a  voyage 
from  Newcastle  with  a  cargo  of  coals  for  Cadiz, 
from  whence  she  was  to  cany  a  cargo  of  salt  to 
South  America  pursuant  to  a  charter  party  en- 
tered into  before  she  left  Newcastle,  are  en- 
titled to  the  net  freight,  not  only  on  the  coals, 
but  also  on  the  salt. 

And,  in  The  Breeze,  2  Prltch.  Adm.  Digest. 
17G2,  set  forth  in  The  Kate  [1809]  P.  165.  68 
L.  J.  Adm.  N.  S.  41.  in  which  a  steamer  on  her 
way  to  Middlesbrough  In  ballast,  and  chartered 
to  carry  a  cargo  of  pig  Iron  thence  to  Dantzic, 
and  return  with  a  cargo  of  oak  staves  to  Lon- 
don, was  sunk  in  a  collision,  the  freight  for  both 
voyages  was  allowed  less  the  probable  cost  of 
earning  It. 

And  In  The  Appendix  (1872)  2  Prltch.  Adm. 
Digest.  1761,  set  forth  in  The  Kate  [1899]  P. 
165,  68  L.  J.  Adm.  N.  S.  41,  the  owners  of  a  ves- 
sel totally  lost  on  her  outward  voyage  were 
allowed  the  homeward  freight,  which  in  all 
probability  would  have  been  earned  under  a 
charter  party  in  force,  if  the  collision  had  not 
occurred. 

So,  the  damages  sustained  from  a  coUIsIob  at 


Digitized  byVjOOQlC 


1900. 


HORBB8  Y.   BbRKXLBT   CbSMIOAL  CO. 


08 


•ea  do  not  ariM  em  o(mtraetu,  bat  arise  eo  deUo- 
to,  and  the  measore  of  an  Indemnification  Is  not 
limited  by  tbe  terms  of  any  contract,  but  is  co- 
extensiye  wiib  the  amoont  of  the  damage,  so 
that  If,  owing  to  the  delay  caused  by  a  collision, 
a  charter  party  is  forfeited  and  lost,  and  the 
ressel  Is  unable  afterwards  to  procure  equally 
profitable  empioymeut,  the  loss  thus  sustained 
may  be  Included  In  the  damages  therefor.  The 
Star  of  India,  L.  R.  1  Prob.  Div.  466 ;  The  Bel- 
geuland,  36  Fed.  604. 

Hut  the  owner  of  a  ressel  under  charter  to  ob- 
tain and  convey  a  cargo  which  is  Injured  by  a 
collision  with  another  vessel,  by  reason  of  which 
she  is  delayed  for  repairs  so  long  that  the  char- 
ter is  canceled,  and  in  consequence  thereof  pro- 
ceeds to  another  place  and  obtains  a  cargo  at 
less  freight,  which  was  the  best  that  could  be 
done,  is  not  entitled  to  recover  the  full  amount 
of  the  freight  under  the  canceled  charter.  De- 
ductions must  be  made  for  the  diflTerence  be- 
tween the  two  voyages  saving  the  wear  and  tear 
to  the  vessel,  and  uncertainties  and  perils  In- 
cident to  all  sea  voyages.  The  Star  of  India, 
L.  K.  1  Prob.  DIv.  466. 

And  where  a  vessel  is  Injured  by  a  collision, 
and  her  work  is  done  by  a  substituted  vessel 
belonging  to  tbe  same  owners  at  the  expense  of 
the  party  In  fault,  indemnity  for  loss  occasioned 
by  the  substitution  should  be  disallowed,  but  de- 
murrage relating  to  actual  expenses  incurred 
for  the  detained  vessel,  such  as  the  lodging, 
maintenance,  and  wages  of  the  crew,  as  distln- 
ITiiished  from  loss  of  profits  arising  from  loss 
of  the  use  of  the  vessel,  is  allowable.  The  City 
of  Peking,  L.  K.  15  App.  Cas.  438. 

And  the  owner  of  a  vessel  sunk  and  totally 
lost  in  a  collision,  who  was  employing  her  under  , 
a  dredging  contract,  is  not  entitled  to  recover 
damages  for  loss  of  profits  which  might  have  \ 
been  realised  under  that  contract,  where  any  j 
other  vessel  might  have  been  used  in  the  exe- 1 
eutlon  thereof,  and  the  dredging  contract  was 
not  lost  by  reason  of  the  loss  of  the  vessel.  | 
The  City  of  Alexandria,  40  Fed.  697.  | 

But  see  The  Favorlta,  4  Ben.  132,  Fed.  Cas. , 
No.  4,CD4,  infra,  X.  c. 

And  in  The  GorRas,  10  Ben.  666,  Fed.  Cas.  No. ' 
5,623,  It  was  held  that  where,  through  a  colli-] 
sion,  a  vessel  lost  her  voyage  and  was  detained  | 
for  repairs  only  a  part  of  the  time  required  to  i 
make  the  voyage,  the  owner  can  recover  freight ' 
for  tbe  time  she  was  detained  only,  where  it  I 
appears  that  she  was  remuneratively  employed 
during  the  balance  of  the  time. 

And  The  Glencalrn,  78  Fed.  379,  holds  that  no 
recovery  can  be  had  for  an  injury  by  collision 
to  a  vessel  in  harbor  waiting  for  a  charier,  on 
account  of  a  decline  in  charter  rates  while  she 
was  undergoing  repairs,  where  it  appears  that 
higher  rates  had  been  declined  previous  to  the 
injury,  and  that  she  was  afterwards  held  above 
the  market  price. 

Nor  can  the  owner  of  a  steamer  which  was 
onder  charter  to  carry  a  large  quantity  of  iron 
ore.  but  which  was  sunk  in  a  collision  after  en- 
tering upon  the  performance  of  the  charter,  who 
receives  a  sum  of  money  for  a  reassignment  and 
release  of  bis  interest  in  the  charter,  on  the 
theory  that  he  had  a  right  to  substitute  another 
vessel  in  her  place,  recover  as  against  the  ves- 
Kl  in  fault  the  profits  he  would  probably  have 
realised  from  the  full  performance  of  the  char- 
ter.   The  North  Star,  44  Fed.  492. 

And  It  has  been  held  that  where  the  ship  is 
a  total  loss  compensation  for  the  loss  of  use  Is 
not  recovi'rable,  for  the  reason  that  It  is  in- 
cluded In  the  recovery  of  the  value,  ns  there  In- 
heres In  the  same  recovery  an  earning  power 
deemed  to  be  equivalent  to  the  loss  of  use.  The 
Iliimilton,  95  Fed.  844;  The  Rabbonl,  63  Fed. 
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052 ;  Gnlbert  v.  The  George  Bell,  6  Hughes,  172, 
3  Fed;  581. 

But  see.  8upra,  The  North  Star,  44  Fed.  492, 
and  Fabre  v.  Cunard  8.  S.  Co.  3  C.  C.  A.  534, 
1  U.  S.  App.  614,  53  Fed.  288. 

8o,  to  warrant  damages  for  detention  for  re- 
pairs occasioned  by  a  collision  actual  loss  of 
profit  or  earnings  must  appear ;  mere  probable 
loss  Is  not  sufficient.  The  Clarence,  3  W.  Rob. 
283. 

And  the  owner  of  a  fishing  vessel  sunk  in  a  ' 
collision  cannot  recover  the  value  of  the  fish 
which  would  have  been  caught  between  the  date 
of  the  collision  and  the  termination  of  the  fish- 
ing season,  as  the  loss  is  too  remote  and  specu- 
lative to  be  taken  into  consideration.  The  City 
of  Rome,  Shipping  Gazette,  May  12,  1887,  set 
forth  in  The  Kate  [1890J  P.  165,  68  L.  J.  Adm. 
N.  S.  41 :  Guibert  v.  The  George  Bell,  5  Hughes, 
172.  3  Fed.  581. 

But  the  certainty  of  profits  to  warrant  their 
allowance  as  damages  is  not  required  to  be  ab- 
solute, but  only  reasonable,  certainty.  The  May- 
flower, 1  Brown  Adm.  376,  Fed.  Cas.  No.  9,345. 

So,  the  measure  of  damages  for  the  loss  of 
a  cargo  caused  by  collision  is  the  value  of  the 
goods  at  the  place  of  shipment,  and  not  the 
profit  on  the  goods  at  the  place  of  destination. 
Smith  V.  Condry,  1  How.  28,  11  L.  ed.  35  ;  The 
Mary  J.  Vaughan,  2  Ben.  47,  Fed.  Cas.  No. 
9,217;  The  Vaughan  and  Telegraph,  14  Wail. 
258,  9uh  nom.  The  Telegraph  v.  Gordon,  20  L. 
ed.  807. 

The  loss  of  a  market  in  the  sense  that  per- 
sons Injured  are  entitled  to  the  difference  be- 
tween the  price  when  the  goods  arrived  and  the 
price  when  they  ought  to  have  arrived  is,  on  the 
ordinary  voyage  at  sea,  so  uncertain  that  it 
cannot  be  the  natural  and  reasonable  conse- 
quence of  an  injury  in  every  case,  and  cannot 
therefore  be  recovered  for  in  case  of  collision  at 
sea.  The  Notting  Hill,  53  L.  J.  Adm.  N.  S. 
56.  L.  K.  9  Prol).  Div.  105,  51  L.  T.  N.  S.  66, 
32  Week.  Hep.  7C4,  5  Asp.  Mar.  L.  Cas.  241. 

The  general  rjile  Is  that  the  value  of  a  cargo 
lost  by  collision  is  to  be  ascertained  by  taking 
the  cost  of  the  cargo  at  the  place  of  shipment 
and  adding  the  cost  of  loading  it  on  board,  and 
the  cost  of  navigating  the  vessel  to  the  place  of 
coMision  ;  and  no  matter  how  near  the  vessel 
may  have  reached  to  her  port  of  destination,  the 
market  price  at  that  port  Is  not  allowed  to  en- 
ter into  the  estimate,  and  all  profits  or  probable 
benefits  which  would  have  resulted  from  the 
termination  of  the  voyage  are  excluded.  Gui- 
bert v.  The  George  Hell,  5  Hughes,  172,  3  Fid. 
581 ;  The  Ocean  Queen,  5  Hlatchf.  41)3,  Fed,  Cas. 
No.  10.410 ;  The  Aleppo,  7  Ben.  120,  Fed.  Cas. 
No.  l.-i.s. 

And  whore  a  cargo  of  guano  belonging  to  the 
Republic  of  I'eru  was  lost  in  a  colhs;on  at  s^a 
between  the  ship  carrying  it  and  a  steamer,  the 
steamer  being  wholly.in  fault;  and  guano  was 
not  bought  and  sold  in  Peru  as  a  general  arti- 
cle of  commerce,  and  there  was  no  market  price 
for  it  at  the  place  where  it  was  shipped,  the 
proper  uioasure  of  damages  would  be  the  value 
of  the  guano  in  Peru  as  an  article  to  bo  dealt 
with  there  by  a  mercliant  seeking  to  export  it 
and  realize  only  a  fair  mercantile  profit  on  It. 
such  value  to  be  ascertained  by  deducting  from 
its  value  at  its  port  of  destination  shipping  ex- 
penses, freight,  duties,  marine  insurauce,  port 
charges,  and  commission  for  selling,  and  then 
deducting  from  the  net  proceeds  a  fair  average 
meicantile  profit.  It  is  not  the  market  price  of 
the  gimno  at  its  port  of  destination  less  the 
costs  and  charges  which  would  have  been  in- 
curred from  the  time  of  the  loss  until  it  could 
have  been  placed  in  such  port  ready  for  R.nle. 
or  the  cost  of  the  cargo  at  the  place  of  shipment 
with  the  expenses  and  charges  actually  in^n  red. 
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with  interest.     Dyer  t.  National  Steam  NaT.  Co. 
14  Blatchf.  483,  Fed.  Caa.  No.  4,225. 

Bat  where  a  vessel  loaded  with  flour  cap- 
slses,  and  the  carrier  neglects  to  communicate 
with  the  owner  and  obtain  Instructions,  but  sells 
the  cargo,  the  owner  Is  entitled  to  recover  of 
the  carrier  for  the  market  value  of  the  cargo  at 
the  place  of  destination,  computed  at  the  time 
«f  arrival  less  freight  and  charges  with  inter- 
est, where  It  appears  that  but  for  the  accident 
the  cargo  would  have  arrived  at  that  time.  The 
Joshua  Barker,  Abb.  Adm.  216,  Fed.  Cas.  No. 
7,647. 

c  How  Mcertained  and  computed. 

While  the  rules  as  to  the  allowance  of  prof- 
Its  slated  In  the  above  subdivisions  of  this  note 
seem  to  be  well  settled,  there  Is  great  dllDculty 
in  cases  in  which  profits  are  allowed  In  arriv- 
ing at  a  proper  method  of  ascertaining  and  com- 
puting them. 

The  primary  general  rule  probably  is  that  the 
amount  of  loss  suffered  by  a  vessel  from  de- 
tention caused  by  a  collision  is  to  be  determined 
by  ascertaining  the  market  value  of  the  use  of 
the  vessel,  or  her  probable  net  earnings  during 
the  period  of  her  detention,  by  the  best  evidence 
attainable.  The  Margaret  J.  Sanford,  37  Fed. 
148. 

And  an  allowance  of  the  gross  freight  of  a 
vessel  during  the  time  she  was  detained  for  re- 
pairs occasioned  by  a  collision,  deducting  so 
much  as  would  in  ordinary  cases  be  disbursed 
on  account  of  her  expenses  In  earning  it,  will 
afford  full  indemnity  for  delay  for  the  repairs 
that  were  made  within  the  period  she  would 
have  been  engaged  in  earning  the  freight ;  but  it 
would  be  otherwise  and  the  indemnity  would 
fall  short,  if  the  repairs  took  more  than  that 
time.  Williamson  v.  Barrett,  13  How.  101,  14 
L.  ed.  68. 

And  the  owner  of  a  vessel  injured  by  a  colli- 
sion causing  her  detention  for  repairs  is  en- 
titled to  recover,  if  at  all,  for  the  whole  amount 
of  freight  that  would  have  become  due  on  her 
cargo  upon  delivery  at  its  destination,  where 
it  is  found  that  the  cargo  would  have  been  de- 
livered in  the  ordinary  course  but  for  the  acci- 
dent, less  the  additional  expense  of  the  ship  in 
earning  It  during  the  time  she  was  detained  for 
repairs.     Sewall  v.  La  Champagne,  58  Fed.  398. 

So,  where  a  vessel,  chartered  by  a  parol  con- 
tract which  bound  the  charterer  to  furnish  her 
with  employment  for  the  season  at  a  certain 
price  by  the  ton  for  freight  carried,  which  was 
a  single  and  entire  contract  resembling  an  ordi- 
nary time  charter,  is  Injured  by  a  collision 
through  the  negligent  management  of  the  oth- 
er vessel,  and  sunk,  so  as  to  become  a  total  loss, 
Che  damages  may  be  measured  by  the  net 
freights  for  the  unexpired  term  of  the  charter. 
The  Freddie  L.  Porter,  8*Fed.  170. 

And  if  a  vessel  Is  damaged  by  a  collision,  but 
not  lost,  the  amount  allowed  for  demurrage  or 
detention  during  necessary  repairs  is  the  value 
of  her  use,  and  an  existing  charter  Is  competent 
evidence  in  determining  such  value.  The  City 
of  Alexandria,  40  Fed.  607. 

And  where  a  ship,  Insured  in  a  club,  by  one 
of  the  conditions  of  which  it  was  provided  that 
"in  case  of  damage  or  loss  by  contact  which  any 
ship  in  the  association  may  do  to  others,  the 
society  shall  be  liable  to  contribute  Its  propor- 
tion, but  not  beyond  the  sum  Insured,  and  also 
law  costs,  given  in  any  suit  or  action  defended 
by  the  previous  consent  in  writing,'*  ran  into 
and  damaged  another  ship,  and  the  owners  of 
the  injured  ship  caused  the  ship  causing  the 
injury  to  be  arrested  in  admiralty,  whereupon 
her  owners  and  the  managers  of  the  society.  In 
order  to  procure  her  release,  agreed  to  pay  the 
52  L.  R.  A. 


amount  of  damage  which  the  Injured  ship  had 
recelTed  from  the  collision  and  the  costs  of  the 
proceeding,  the  owner  of  the  Injured  ship  is  en- 
titled to  recover  the  same  measure  of  damages 
under  the  agreement  that  he  would  have  been 
entitled  to  In  the  proceeding  in  the  admiralty 
court,  which  would  be  the  expense  of  repairing 
the  vessel,  the  costs  Incurred  In  the  arrest  and 
detention  of  the  other  vessel,  and  the  loss  of 
freight  during  the  time  repairs  were  going  on. 
Heard  v.  Holman,  10  C.  B.  N.  S.  1,  34  L.  J.  C. 
P.  N.  8.  239,  11  Jur.  N.  S.  644,  12  L.  T.  N.  8. 
456,  13  Week.  Rep.  745. 

So,  the  market  price  for  the  use  of  a  vessel 
during  the  time  of  detention  for  repairs  made 
necessary  by  a  collision,  or  the  amount  she 
would  earn  the  owner  in  hire,  as  a  test  of  the 
value  of  her  services,  though  not  as  certain  as 
in  case  she  was  under  a  charter  party.  Is  suffi- 
cient for  all  practical  purposes  in  the  adminis- 
tration of  Justice.  Williamson  ▼.  Barrett,  IS 
How.  101,  14  L.  ed.  08. 

And  where  there  is  a  market  price  for  the 
use  of  a  vessel  injured  in  a  collision,  that  price. 
In  the  absence  of  a  charter,  is  the  test  of  the 
sum  to  be  recovered  for  the  loss  of  her  use  while 
laid  up  for  repairs.  The  Potomac,  105  U.  S. 
630,  9ub  nom.  The  Potomac  v.  Cannon,  26  L.  ed. 
1194 ;  The  Walter  W.  Pharo,  1  Low.  Dec  437, 
Fed.  Cas.  No.  17,124. 

And  the  measure  of  damages  In  such  case  Is 
such  a  sum  as  would  remunerate  the  owner  for 
the  losses  necessarily  incurred  in  raising  the 
boat  and  repairing  her,  and  also  for  the  use  of 
the  boat  during  the  time  necessary  to  make  re- 
pairs and  flt  her  for  business,  the  value  of  the 
use  of  the  boat  being  what  she  would  produce 
to  the  owner  from  the  hiring  or  chartering  of 
her  in  the  business  In  which  she  had  usually 
been  engaged.  Williamson  v.  Barrett,  13  How. 
101,  14  L.  ed.  08 ;  Malller  ▼.  The  Express  Pro- 
peller Line,  61  N.  Y.  312. 

So,  the  proper  measure  of  damages  for  the 
detention  of  a  vessel  injured  by  a  collision  with 
another  during  the  process  of  repair,  where 
there  was  no  established  rental  or  charter  value 
by  which  to  ascertain  the  damages,  and  where 
the  owner  did  not  keep  her  for  hire  but  for  his 
own  use  and  service  in  the  business  and  employ- 
ment, for  which  she  was  intended  and  In  which 
she  was  then  engaged,  is  the  value  of  such  use 
and  service  to  the  owner  In  that  particular  busi- 
ness and  employment.  The  Mayflower,  1 
Brown,  Adm.  376,  Fed.  Cas.  No.  0,345;  The 
Providence,  38  C.  C.  A.  670.  98  Fed.  133. 

lA  the  above  case  Williamson  t.  Barrett,  13 
How.  101,  14  L.  ed.  68,  supra,  was  limited  and 
explained,  the  court  saying  that  the  only  point 
actually  decided  in  that  case  was  that  damages 
for  the  detention  of  a  vessel  are  allowable,  not- 
withstanding the  vessel  injured  was  not  under  a 
charter  party  at  the  time  of  the  Injury,  provid- 
ing It  Is  shown  that  she  might  have  been  char- 
tered during  the  detention ;  and  Smith  v.  Con- 
dry,  1  How.  28,  11  L.  ed.  35,  Mupra,  X.  a,  was 
explained,  the  court  saying  that  the  damages 
claimed  in  that  case  were  for  a  loss  or  diminu- 
tion of  profits  on  the  cargo  In  consequence  of 
a  decline  of  price  of  the  article  shipped  at  the 
port  of  destination,  and  that  no  decision  as  to 
damages  for  delay  of  the  vessel  was  made. 

And  the  court  commented  on  those  cases,  say- 
ing that  the  questions  presented  In  the  two 
cases  are  entirely  different,  and  the  decisions 
are  In  no  manner  In  conflict-  with  each  other, 
and  what  was  decided  in  each  case  remains  the 
law,  unimpaired  and  unquallfled  by  any  subse- 
quent ruling  of  the  court. 

In  such  a  case  when  there  Is  no  market  price 
evidence  of  the  profits  that  she  would  have 
earned  if  not  disabled  Is  competent.    The  Pot<»- 
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mac,  105  IT.  8.  G30,  «tt&  nom.  The  Potomac  t. 
Cannon,  26  L.  ed.  1194. 

And  a  i-ecovery  may  be  had  on  the  basis  of 
the  average  net  profits  of  the  trip  and  the  imme- 
diately preceding  and  succeeding  trips.  The 
Bulgaria.  83  Fed.  313. 

Though  in  such  case  the  owner  cannot  recover 
the  amount  for  which  the  vessel  could  have 
been  chartered  for  a  like  service.  Crowell  ▼. 
The  Beatrice  Havener,  50  ITed.  232. 

But  the  average  of  the  net  profits  of  the  trips 
of  a  vessel  for  the  season  may  be  adopted  as  the 
mca8Ui*e  of  allowance  for  the  loss  of  her  use 
«rhiie  laid  up  for  repairs  on  account  of  injuries 
from  a  collision,  where  at  the  time  of  the  in- 
jury she  was  in  no  need  of  repair,  and  was  en- 
gaged in  a  regular  established  line,  and  peculiar- 
ly lltted  for  that  line,  so  that  her  charter  value 
could  not  be  satisfactorily  ascertained,  and  other 
Tesaela  which  couid  be  procured  to  supply  her 
place  would  not  be  equally  fitted  for  the  serv- 
ice. The  Potomac,  105  U.  8.  634,  9Ub  nom.  The 
Potomac  V.  Cannon,  26  L.  ed.  1195. 

And  the  owners  of  a  ferry  boat  Injured  in  a 
collision  are  entitled  to  recover  for  her  negli- 
gent Injury  such  sum  as  the  use  of  the  boat  was 
worth  while  undergoing  repairs,  notwithstand- 
ing the  fact  that  they  supplied  her  place  by  a 
■pare  boat,  and  it  appeared  that  the  receipts  of 
the  ferry  were  not  diminished  by  the  loss  of  the 
injured  boat.  The  B'avorlta,  4  Ben.  132,  Fed. 
Caa.  No.  4.694. 

But  see  The  City  of  Peking,  L.  B.  15  App.  Cas. 
434S,  and  The  City  of  Alexandria,  40  Fed.  697, 
9upra,  X.  b. 

And  when  in  case  of  collision  the  vessel  in- 
jured had  a  cargo  of  fish  which  were  taken  In 
fresh  and  salted  by  the  crew  with  salt  taken 
out  for  that  purpose,  the  damages  should  be 
estimated  by  considering  the  prime  cost  of  the 
Ash  paid  for  them  where  procured,  and  of  the 
salt  at  the  price  paid  where  it  was  procured, 
and  to  this  must  be  added  a  reasonable  charter 
of  the  vessel  from  the  time  she  went  out  to 
that  of  the  disaster  with  wages  and  subsistence 
of  the  crew  and  master,  and  premiums  of  in- 
surance if  any  were  paid,  and  if  not,  a  fair 
premium  for  the  voyage.  The  Harriet  Newhall, 
3  Ware,  105,  Fed.  Cas.  No.  6,102. 

But  the  earnings  of  a  vessel  during  detention 
are  allowable  as  damages  for  collision,  although 
she  was  not  actually  earning  freight  at  the  time, 
or  kept  for  hire  or  under  a  charter  party,  and 
although  there  was  no  market  rental  or  charter 
Talue  for  veitsels  of  like  character,  or  any  de- 
mand for  the  hire  of  such  vessels,  where  it  ap- 
pears to  a  reasonable  certainty  that  the  vessel 
would  have  been  actually  employed  by  the  own- 
er during  such  detention,  and  that  she  would 
have  earned  the  owner  something  over  and 
above  her  expense.  The  Mayflower,  Brown, 
Adm.  876,  Fed   Caa  No.  9,345. 

And  in  The  Bhode  Island,  2  Blatchf.  118, 
Fed.  Cas.  No.  11.744,  which  was  a  libel  for  dam- 
ages caused  by  a  collision  in  which  no  vessel 
was  hired  to  supply  the  place  of  the  Injured 
reosei,  an  allowance  to  the  llbellant  of  Interest 
upon  the  value  of  his  vessel  before  the  colli- 
sion,  for  the  interval  after  the  colli- 
sion occurred  until  she  was  repaired  and  fitted 
to  resume  her  trips,  was  upheld,  not  as  being 
founded  upon  any  established  principle,  but  as 
being  just  in  the  particular  case,  and  as  high 
a  measure  of  damages  as  was  warranted. 

Where  there  is  no  other  satisfactory  evidence 
of  the  earning  capacity  of  a  vessel  detained  for 
refiairs  by  a  collision  than  is  shown  by  the  char- 
ter under  which  she  was  employed  at  the  time, 
and  the  charter  contemplated  her  employment 
for  a  long  period,  the  average  dally  earnings  un- 
der the  charter  may  be  taken  as  a  criterion. 
Th«  Margaret  J.  Sanford,  87  Fed.  148. 
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And  in  the  absence  of  direct  evideikce  as  to 
the  value  of  the  use  of  a  vessel  during 
a  period  required  for  repairs,  made  neces- 
sary by  a  collision,  interest  upon  the  value  of 
the  vessel  for  the  time  occupied  in  making  re- 
pairs may  be  awarded  as  a  fair  compensation. 
The  Rhode  Island,  Abb.  Adm.  100,  Fed.  Cas.  No. 
11,743. 

And  an  allowance  of  demurrage  for  colli- 
sion at  a  designated  rate  per  day  at  the  time  the 
injured  vessel  was  undergoing  repairs  Is  proper 
on  a  libel  for  damages  to  a  ferry  boat  which  was 
regularly  and  constantly  employed,  where  for 
the  use  of  vessels  of  that  class  there  was  no 
such  thing  as  a  market  price  fixed  by  various 
transactions  between  various  persons.  The 
Cayuga,  2  Ben.  125.  Fed.  Cas.  No.  2,535. 

In  the  above  case  Williamson  v.  Barrett,  13 
How.  105,  14  L.  ed.  71,  supra,  was  distinguished 
upon  the  ground  that  the  rule  there  laid  down 
can  only  be  intended  to  be  applied  to  cases 
where  there  is  a  market  to  refer  to,  but  not  in 
an  action  where  it  is  made  to  appear  that  no 
such  thing  as  a  market  price  exists. 

A  charge  for  demurrage  adopted  by  the  mari- 
time exchange  furnlbhes  prima  facie  evidence  of 
the  amount  of  loss.  Orhanovich  v.  The  Amer- 
ica, 4  Fed.  337. 

But  the  demurrage  rates  which  prevail  at  a 
particular  port,  either  by  the  regulations  of  a 
maritime  exchange  or  by  the  general  recognition 
and  acquiescence  of  the  mercantile  community, 
should  not  be  given  controlling  weight  in  deter- 
mining the  actual  loss  of  a  vessel  by  detention 
on  account  of  a  collision.  The  Margaret  J.  San- 
ford.  37  Fed.  148. 

They  should  be  kept  within  a  fair  proportion 
of  the  value  of  the  vessel  for  chartering,  so  as 
to  constitute  a  fair  measure  of  her  net  earn- 
ings. The  Excelsior,  17  Fed.  924;  The  Venus, 
17  Fed.  925. 

And  a  stipulated  rate  of  demurrage  In  the 
charter  of  a  vessel  must  be  rejected  as  evidence 
of  her  actual  loss  by  detention  for  repairs  on 
account  of  a  collision,  where  it  appears  In  the 
case  that  under  the  most  favorable  circum- 
stances, and  with  constant  employment,  the  ves- 
sel could  only  have  earned  a  much  smaller  sum 
above  expenses.  The  Margaret  J.  Sanford,  37 
Fed.  148. 

And  a  charge  for  lay  days  in  the  charter  par- 
ty of  a  vessel,  as  agreed  upon  by  the  parties, 
forms  no  test  to  determine  the  damages  for  de- 
tention during  the  repair  of  the  vessel  in  the 
case  of  collision.  The  Hermann,  4  Blatchf.  441, 
Fed.  Cas.  No.  6,408. 

The  earnings  immediately  before  the  collision 
are  prima  facie  evidence  of  her  earning  capac- 
ity.    The  Margaret  J.  Sanford,  37  Fed.  148. 

The  books  of  the  owner  of  a  vessel,  showing 
receipts  and  expenditures  of  the  vessel  before  a 
collision,  are  not  only  competent  testimony  on 
a  libel  for  damages  after  the  collision,  but  con- 
stitute the  best  evidence  as  to  the  amount  of  her 
probable  net  earnings  during  such  detention. 
The  Mayflower,  Brown,  Adm.  376.  Fed.  Cas.  No. 
9,345;  Sturgis  v.  Clough,  1  Wall.  269,  17  h, 
ed.  580. 

So,  the  damages  suffered  by  a  ferry  boat,  for 
the  use  of  which  there  is  no  such  thing  as  a 
market  price,  may  be  proved  In  a  libel  for  colli- 
sion by  the  testimony  of  witnesses  of  large  ex- 
perience upon  ferries  as  to  the  value  of  the  use 
of  the  boat.  The  Cayuga,  2  Ben.  125.  Fed.  Cas. 
No.  2,535.  14  Wall.  270,  20  L.  ed.  828;  The 
Favorlta,  4  Ben.  132,  Fed.  Cas.  No.  4.694. 

And  In  the  absence  of  a  market  for  the  char- 
tering of  pilot  boats,  the  only  other  resort  prop- 
er to  be  had  to  ascertain  the  value  of  the  use 
of  such  a  boat  during  detention  for  repairs  on 
account  of  an  injury  by  a  collision  is  to  the 
Judgment  of  persons  acquainted  with  the  pilot- 


Digitized  byVjOOQlC 


•6 


South  Caholina  Supuemb  Couiit. 


AFB.t 


ins  business,  as  to  the  value  of  the  time  of  the 
Teasel  based  upon  the  employment  she  was  in, 
its  character  and  constancy,  and  its  recent  re- 
sults in  the  way  of  earnings.  The  Transit,  4 
Ben.  138,  Fed.  Cas.  No.  14,138. 

But  It  Is  only  in  the  absence  of  evidence  as  to 
the  market  value  of  the  charter  of  a  pilot  boat  j 
Injured  in  a  nej^ligent  collision  that  resort  can  i 
be  had  to  the  Judgment  of  persons  acquainted 
with  the  piloting  business  as  to  the  value  of  the 
time  of  the  vessel  during  detention  for  repairs, 
based  upon  the  employment  she  was  in  when  in- 
jured and  its  character  and  constancy,  and  its 
recent  results  in  the  way  of  earnings.  The 
Emilie,  4  Ben.  235,  B'ed.  Cas.  No.  4,451. 

Aud  mere  opinions  of  witnesses  as  to  the 
probability  of  employment  of  a  tug  in  the  tow- 
ing business,  and  the  amount  of  earnings  if  em- 
ployed, are  too  speculative  and  contingent  to 
be  the  foundation  of  any  rule  of  damages  in 
case  of  injury  from  collision.  The  R.  L.  May- 
bey,  4  Biatchf.  439,  Fed.  Cas.  No.  11,871. 

XI.  Infrinoement   of  patentt,   oopyriohU,   and 

trademarks. 

For  full  consideration  of  this  subject,  see 
note.  Damages  for  infringement  of  patents, 
oopyriyhts,  or  trademarks  as  affected  by  loss  of 
profits.  Rose  v.  Uirsb  (C.  C.  App.  3d  C.)  51 
L.  H.  A.  801. 

XII.  Sffeot  of  illegality  of  business  giving  rise 

to  the  profits. 

The  illegality  of  the  business  out  of  which 
pro§ts  spring  eifectually  prevents  a  recovery 
based  on  the  loss  of  such  profits  in  an  action  for 
a  tort  causing  such  loss. 

Thus,  damages  will  not  be  given  for  Impair- 
ment of  the  value  of  a  business  which  could  not 
be  pursued  except  in  defiance  of  law,  as  the 
business  of  running  a  gambling  house.  Kauff- 
man  v.  Babcock,  67  Tex.  241,  2  S.  W.  878. 

So,  one  who  was  selling  liquor  without  a  li- 
cense at  a  time  when  a  neighboring  building  fell 
upon  her  boarding  house  and  grocery  through 
the  negligence  of  the  owner  thereof  cannot  re- 
cover for  a  loss  of  profits  in  that  business,  the 
business  being  illegal.  Kane  v.  Johnston,  9 
Bosw.  154. 

And  one  who  holds  a  leasehold  Interest  in 
property,  having  an  unexpired  term  of  only  one 
month,  who  was  engaged  in  selling  liquor  on  the 
premises  without  a  license  at  a  time  when  the 
premises  were  Injured  by  the  falling  of  an  ad- 
Joining  building,  will  not  be  presumed  to  have 
intended  to  obtain  a  license  before  the  expira- 
tion of  the  month,  so  as  to  legalize  her  business 
and  warrant  a  recovery  of  the  profits  of  the 
business.     Ibid. 

And  the  burden  of  proof  rests  with  a  person 
selling  the  liquor,  to  show  that  she  had  a  li- 
cense, and  that  therefore  her  business  was  not 
Illegal,  to  warrant  a  recovery  of  the  profits 
business.     Ibid. 

So  a  physician  who  Is  thrown  from  his  car- 
riage and  Injured  while  crossing  a  railroad 
track  by  a  defect  in  the  railroad  cannot  recover 
against  the  railroad  company  for  a  consequent 
Injury  to  his  practice  caused  by  being  disabled, 
if  his  practice  was  unlawful,  no  matter  how  lu- 
crative it  might  have  been;  and  evidence  tend- 
ing to  show  its  unlawfulness  is  admissible  in 
an  action  for  such  Injury.  Jaques  v.  Bridge- 
port Horse  R.  Co.  41  Conn.  61. 

But  one  who  was  practising  as  a  physician, 
who  received  personal  injuries  by  which  he  was 
deprived  of  his  capacity  to  perform  his  ordinary 
labor,  or  attend  to  his  ordinary  business,  is  en- 
titled to  claim  for  the  losses  to  his  business  thus 
sustained  in  an  action  for  the  injury,  though 
52  L.  R.  A. 


he  has  received  no  medical  degree  or  license, 
where  he  was  not  pursuing  his  business  In  viola- 
tion of  law.  Holmes  v.  Haide,  74  Me.  28.  4S 
Am.  Rep.  567. 

Or,  where  the  statute  did  not  undertake  t? 
make  the  business  or  service  unlawful,  nor  pro- 
hibit or  punish  the  reception  of  voluntary  pay- 
ments for  such  services  rendered  without  a 
diploma.  McNamara  v.  Clinton ville,  62  Wis. 
207,  51  Am.  Rep.  722,  22  N.  W.  472. 

And  whether  or  not  a  midwife  is  a  person 
practising  "physic  or  surgery"  within  the  mean- 
Ing  of  Wis.  Stat.  |  1436.  so  as  to  be  disabled  to 
collect  fees  for  her  sevlces  by  suit  unless  she 
has  a  diploma  as  therein  provided,  does  not  af- 
fect her  right  to  show  an  interruption  in  her 
practice  caused  by  a  personal  Injury,  In  an  ac- 
tion therefor,  as  the  profession  Is  lawful.  Luck 
V.  RIpon,  52  Wis.  196,  8  N.  W.  815. 

And  refusal  to  strike  out  the  testimony  of 
the  plaintiff  in  an  action  for  personal  injury  aa 
to  her  earnings  as  a  nurse  and  boarding-house 
keeper,  which  were  lost  because  of  the  injury, 
when  the  court  had  stricken  out  testimony  as  to 
fees  or  charges  as  a  midwife  on  the  ground  that 
they  were  illegal  because  she  was  not  licensed.  Is 
not  subject  to  objection  on  the  ground  that  her 
earnings  as  nurse  and  boarding-house  keeper 
werb  not  separated  from  her  earnings  as  a  mid- 
wife so  that  the  Jury  could  determine  the 
amount  of  each,  where  it  was  in  the  power  ot 
the  other  party  to  have  removed  the  objection 
by  the  introduction  of  testimony,  and  It  failed 
to  do  so.  Chicago  West  DIv.  R.  Co.  v.  Lambert, 
119  111.  255,  10  N.  E.  219. 

See  also  Tarleton  v.  M'Gawley,  Peake  N.  P. 
Cas.  pi.  1.  p.  205,  supra,  IV. 

XIII.  Conclusion, 

There  Is  little  to  be  said  in  conclusion  In  this 
note,  but  to  repeat  the  statement  previously 
made  that  loss  of  profits  furnishes  a  ground  for 
recovery  in  actions  for  damages  for  tort,  where 
they  are  susceptible  of  accurate  estimation,  and 
the  loss  of  such  profits  was  the  proximate  result 
of  the  wrong,  and  the  profits  were  not  specula- 
tive, contingent,  or  uncertain ;  but  they  cannot 
be  recovered  If  they  were  remote,  speculative, 
contingent,  or  uncertain.  The  coiirts  have  no  at- 
tempted to  define  these  terms  abstractly,  or  to 
show  any  definite  rule  as  to  Just  what  consti- 
tutes remote,  speculative,  contingent,  or  uncer- 
tain profits,  and,  indeed,  it  would  seem  that 
they  might  be  deemed  to  be  concrete  as  used 
in  this  connection,  and  not  susceptible  of  limi- 
tation by  abstract  rules.  They  have  decided 
each  case  on  its  own  facts  and  circumstances, 
and  the  reader  Is  referred  to  such  cases  above 
tabulated.  It  is  thought  to  be  doduclble  from 
such  cases,  however,  that  the  line  between  proxi- 
mate and  remote  profits  is  the  same  in  principle 
as  that  between  proximate  and  remote  cause  in 
negligence  cases. 

With  reference  to  the  nonallowance  of  profits 
lost  as  damages  because  they  were  speculative, 
contingent,  or  uncertain,  the  most  definite  rule 
that  can  be  drawn  from  the  cases  would  seem 
to  be  that  if  by  any  chance,  or  under  any  condi- 
tion of  affairs  then  existing,  the  profits  might 
not  have  accrued  though  the  wrongful  act  had 
not  intervened,  there  can  be  no  allowance  for 
profits  lost  as  damages.  But  If,  but  for  the 
wrongful  act,  there  must  have  been  profits  not- 
withstauding  any  other  circumstances  existing 
at  the  time  of  the  perpetration  of  the  wrong, 
the  question  of  their  speculativeness  and  contin- 
gency Is  absolutely  negatived.  They  need  not 
be  absolutely  certain  In  amount  to  warrant  re- 
covery ;  reasonable  certainty  is  sufficient,  so 
long  as  they  are  neither  remote,  speculative,  nor 
contingent.     But  they  must  be  reasonably  cer- 
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taiD  to  warrant  their  use  as  a  criterion  or  meas- 
ore  of  damages,  tbough  they  may  furnish  a  sub- 
ject for  the  consideration  of  the  Jury  on  the 
question  of  the  extent  of  the  Injury  in  cases  of 
surb  a  nature  that  there  are  no  data  or  ele- 
ments of  certainty  by  which  substantial  compen- 
sation may  reasonably  be  estimated  whenever 
tbey  haye  a  tendency  to  show  damages  or  their 
probable  amount. 

The  line  between  certainty  and  uncertainty 
is  localised  In  cases  of  injury  by  coIHbIod  at  sea 
and  other  marine  torts,  to  vessels  under  charter, 
or  upon  a  voyage,  by  allowing  the  profits  of 
the  charter  or  voyage  In  hand,  and  disallowing 
the  profits  that  might  be  thereafter  made ;  and 
Id  cases  In  which  profits  are  allowed,  not  as  a 
measure  or  element  of  damages,  but  as  a  fact 
for  the  consideration  of  the  Jury  In  determining 
the  extent  of  the  injury,  the  line  of  certainty  or 
uncertainty  seems  to  lie  between  past  profits 


which  have  been  earned  and  future  profits  which 
might  or  would  be  earned  in  the  future,  consid- 
eration of  the  former  only  being  permitted. 
Cases  of  personal  injury,  however,  rest  upon  a 
somewhat  dllterent  basis  from  torts  against 
property.  Here  the  profits  are  not  allowed  as 
damages.  The  grounds  tut  damages  are  the  loss 
of  time  and  the  injury  to  earning  capacity,  and 
profits  are  taken  Into  consideration  in  determin- 
ing the  extent  of  such  Injury,  and  in  such  case 
past  profits  only  are  to  be  considered.  The  il- 
legality of  a  business  out  of  which  the  profits 
were  expected  to  grow  absolutely  defeats  a  re- 
covery of  such  profits  as  damages,  but  it  must 
have  been  illegal  as  distinguished  from  unli- 
censed. The  mere  fact  that  a  business  was  un- 
licensed where  a  license  was  required  does  not 
defeat  a  recovery  of  the  profits  where  its  prac- 
tice without  a  license  is  not  forbidden. 

F.  H.  B. 
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F.  L.  RICHARDSON,  Receiver  of  American 
National  Bank,  Appt,, 

V, 

NEW  ORLEANS  DEBENTURE  REDEMP- 
TION COMPANY,  Limited. 

(42  C.  C.  A.  619,  102  Fed:  llep.  780.) 

▲  depoalt  ohtalned  by  fraud  'when  a 
hank  la  hopelessly  Insolvent  creates  a 
trust  in  favor  of  the  depositor,  and  can  be 
recovered  from  a  receiver  of  the  company, 
even  If  the  Identical  money  deposited  does 
not  pass  Into  his  hands,  where  the  funds  re- 
ceived by  him  are  in  any  event  increased  by 
the  amount  of  the  deposit. 

(May  29,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  of  the  United  States 
for  the  Eaatem  District  of  Louisiana  in  fav- 
or of  plaintiff  in  an  action  brought  to  reach 
funds  which  plaintiff  had  deposited  with  the 
defendant  bank  prior  to  its  closing  its  doors. 
Affirmed, 

Before  Pardee,  McCormickf  and  Shelby, 
Circuit  Judges. 

The  facts  are  stated  in  the  opinion. 

Messrs.  "W.  O.  Cooliraii  and  F.  L.  Ricli- 
ardson  for  appellant. 

Mr.  "W.-  H.  Rosers  for  appellee. 

Shelby,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  bill  in  this  case  was  filed  by  the  New 
Orleans  Debenture  Redemption  Company, 
Limited,  against  F.  L.  Richardson,  as  receiv- 
er of  the  American  National  Bank,  to  col- 
lect $1,658.60,  which  the  company  had  de- 
posited in  the  bank.  The  bill  also  embraced 
a  claim  for  $1,152,  the  proceeds  of  certain 
collections  made  by  the  bank  for  the  plain- 
tiff, but  that  part  of  the  claim  has  been 
settled  since  the  suit  was  brought.     The  com- 

Note. — For  trust  -In   deposi t   received  when 
bank   is   insolvent,   see  note  with  the  case  of 
Bniner  t.  First  Nat.  Bank  (Tenn.)  34  L.  B.  A. 
682. 
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pany  bases  its  right  to  recover  the  money  on 
the  alleged  fact  that  the  bank  had  received 
it  as  a  deposit  when  it  was  hopelessly  insol- 
vent, and  under  such  circumstances  as  to 
make  the  receipt  of  it  a  fraud.  The  facts 
averred  and  proved  may  be  briefly  stated: 
The  American  National  Bank,  a  banking  cor- 
poration organized  under  the  laws  of  the 
United  States,  was  on  August  5,  1896,  and 
prior  to  that  time,  engaged  in  a  general  bank- 
ing business  in  New  Orleans.  On  that  day 
the  bank  was  hopelessly  insolvent,  and  had 
been  so  for  a  long  time.  Its  condition  was 
well  knovni  to  its  officers  and  managers.  The 
appellee  did  not  have  knowledge  of  its  con- 
dition. The  appellee  was  a  regular  custom- 
er and  depositor  of  the  bank.  When  the 
bank  opened  on  the  5th  of  August,  1896,  it 
had  in  cash  on  hand  $15,897.54.  Just  before 
3  o'clock  on  the  same  day,  the  appellee  de- 
posited in  the  bank  $83.60  in  silver  and  $1.- 
575  in  currency,  making  a  total  of  $1,658.60. 
The  entire  cash  deposits  received  by  the  bank 
on  that  day  amounted  to  $6,934.70.  It  paid 
out  during  that  day  $13,610.24.  Just  after 
3  o'clock  the  bank  closed  its  doors,  and  never 
reopened  for  business.  The  whole  amount 
of  cash  in  the  bank  after  its  doors  were 
closed  was  $9,722,  $500  of  which  was  paid 
to  the  bank's  attorney,  and  $9,222  turned 
over  to  the  bank  examiner,  who  subsequent- 
ly turned  over  the  same  to  the  receiver.  Be- 
fore receiving  these  funds,  the  appellant  had 
been  duly  appointed  receiver  of  the  bank 
by  the  Comptroller  of  the  Currency  of  the 
L^nited  States.  It  is  agreed  that  the  books 
of  the  bank  do  not  show  how  much  of  the 
cash  which  was  turned  over  to  the  receiver 
was  received  by  the  note  and  collection  clerk, 
or  how  much  cash  was  received  and  not  paid 
out  by  the  receiving  and  paying  teller,  or 
how  much  of  the  cash  turned  over  to  the  re- 
ceiver was  part  of  the  original  funds  in  the 
bank  on  the  morning  of  August  5,  1896. 
There  was  a  special  meeting  of  the  directors 
o^  the  bank  at  8:30  P.  M.,  Wednesday,  Aug- 
ust 5,  1806,  at  which  meeting  the  president 
of  the  bank  stated  what  had  taken  place 
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durinj^  the  day,  and  that  the  deposits  re- 
ceived during  the  day  had  been  set  aside. 
The  directors  at  this  meeting  approved  of 
this  action,  and  instructed  the  president  to 
hold  said  deposits  separate  and  apart  from 
the  banking  funds,  and  to  examine  carefully 
into  the  condition  of  the  bank,  and  report 
at  the  meeting  to  be  held  at  8:30  a.  u,  on 
the  (ith  of  August.  The  evidence,  however, 
showed  tliat  the  deposits  in  cash  received  on 
the  5th  of  August  were  not  really  kept  sepa- 
rate. All  of  the  money  in  the  bank  which 
had  been  received  as  general  deposits,  and 
which  had  not  been  paid  out,  appears  to  have 
been  handed  to  the  receiver  at  the  same  time. 
Many  depositions  were  offered  in  evidence  in 
the  case,  but  it  is  not  deemed  necessary  to 
state  the  evidence  further.  The  circuit 
court  (Parlange,  District  Judge,  presiding) 
granted  the  relief  prayed  for  in  the  bill.  The 
decree  is  to  the  effect  that  the  appellee  have 
and  recover  from  the  receiver  the  sum  of 
$1,658.60.  The  decree  is  given  priority  over 
the  unsecured  creditors  of  the  bank.  The 
receiver  has  appealed  to  this  court,  and  the 
decree  is  assigned  as  error. 

Ordinarily,  when  funds  are  deposited  in 
a  bank,  the  relation  of  debtor  and  creditor 
immediately  arises  between  the  banker  and 
the  depositor.  The  money  deposited  becomes 
tlie  property  of  the  banker.  He  has  the  right 
to  use  it,  but  must  pay  the  debt  to  the  de- 
positor by  cashing  his  checks.  When  the 
banker  obtains  the  deposit  by  committing 
a  fraud,  as  by  receiving  it  after  hopeless  in- 
solvency, the  relation  between  the  parties 
is  very  different.  Tlie  fraud  avoids  the  im- 
plied contract  between  the  parties  that 
would  arise  in  its  absence,  and,  having 
barred  contract,  a  trust  is  the  equitable  re- 
sult. The  fraud  itself  gives  no  lien.  The 
fraud  prevents  the  money  deposited  from  be- 
coming the  property  of  the  banker,  and 
thereby  prevents  the  relation  of  debtor- and 
creditor  arising  between  the  parties.  As  the 
money  does  not  become  the  property  of  the 
banker,  it,  of  course,  remains  the  property 
of  the  depositor.  In  the  banker's  hands, 
therefore,  it  is  a  trust  fund, — as  much  so  as 
if  it  had  been  a  special  deposit.  The  money 
which  the  banker  has  received  in  due  course 
of  honorable  business  before  insolvency  has 
become  his  property,  and  he  the  debtor  of 
those  who  deposited  it.  Now.  if  the  banker, 
having  money  in  his  bank,  fraudulently  re- 
ceives other  money,  and  mingles  it  with  the 
moneys  on  hand,  can  the  defrauded  depositor 
reclaim  his  money?  That  ia  the  quention 
presented  by  this  case.  The  bank  received 
$1,658.60  of  the  appellee's  money  just  before 
it  closed.  It  was  received  under  circum- 
stances of  fraud,  so  that  it  remained  the 
property  of  the  appellee.  It  passed  with  the 
other  funds  to  the  hands  of  the  receiver ;  or, 
if  the  identical  money  did  not  so  pass  to  the 
receiver,  the  sum  turned  over  to  tne  receiver 
was  increased  exactly  $1,658.60  by  the  ap- 
pellee's deposit.  This  is  clear,  because  if, 
after  receiving  the  appellee's  deposit  and 
placing  it  with  the  general  funds,  payments 
were  made  out  of  the  mass  of  money  during 
the  business  of  the  day,  it  is  immaterial 
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whether  the  identical  dollars  deposited  by 
the  appellee  were  paid  out  or  not.  The 
amount  that  went  into  the  hands  of  the  re- 
ceiver was,  by  the  deposit  of  the  appellee, 
increased  to  the  amount  of  the  deposit  made 
by  it.  If  we  find  that  the  transaction  be- 
tween the  appellee  and  the  bank  created  a 
trust  or  lien  on  the  funds  of  the  bank  with 
which  the  appellee's  deposit  was  mingled, 
the  trust  or  lien  extended  to  the  whole  mass 
of  money  and  the  paying  out  of  part  of  it 
would  not  remove  the  charge  from  the  re- 
mainder. The  question,  then,  is  reduced  to 
this :  If  a  banker  takes  $1,000,  not  his  own, 
and  mixes  the  sum  with  $10,000  of  his 
own  money,  can  the  owner  of  the  $1,000 
reclaim  itT  Has  he,  in  equity,  a  charge 
on  the  whole  to  the  amount  of  his 
money  which  has  gone  into  itT  For- 
merly, it  was  held  that  he  had  not.  The  equi- 
table right  of  following  misapplied  money,  it 
was  said,  depended  on  identifying  it,  the 
equity  attaching  to  the  very  property  misap- 
plied. Money,  it  was  said,  had  no  earmarks, 
and  the  tracing  of  the  fund  would  fail.  This 
view  was  manifestly  inequitable  and  unjust, 
and  so,  finally,  it  was  held  that  confusion 
by  commingling  does  not  destroy  the  equity, 
but  converts  it  into  a  charge  upon  the  en- 
tire mass,  giving  to  the  party  injured  by  the 
unlawful  diversion  of  the  fund  a  priority 
of  right  over  the  other  creditors  of  the  pos- 
sessor and  wrongdoer.  This  evolution  ef  the 
doctrine  of  tracing  trust  funds  is  noticed 
incidentally  by  Mr.  Justice  Bradley  in  Pre- 
linghuysen  v.  Nugent,  36  Fed.  229,  239.  To 
create  the  trust  it  is  not  necessary  to  show 
that  the  identical  money  went  into  the  hands 
of  the  receiver.  It  is  sufficient  if  the  funds 
in  his  hands  are  increased  by  the  deposit. 
In  City  Bank  v.  Blackmore,  21  C.  C.  A.  514, 
516.  43  U.  S.  App.  617,  76  Fed.  771,  773, 
Judge  Taft,  delivering  the  opinion  of  the  cir- 
cuit court  of  appeals  for  tne  sixth  circuit, 
said: 

"It  may  not  be  necessary  to  show  earmarks 
upon  the  proceeds  of  the  thing  parted  with, 
to  justify  such  a  remedy,  but  it  must  at 
least  appear  that  the  funds  in  the  hands  of 
the  receiver  were  increased  or  benefited  by 
the  proceeds;  and  the  recovery  is  limited  to 
the  extent  of  this  increase  or  benefit." 

In  8t.  Louis  Brewing  Aaao,  v.  Austin,  100 
Ala.  313,  321,  13  So.  908,  909,  McClellan, 
J.,  delivering  the  opinion  of  the  court,  said: 

"We  will  concede  that,  so  far  as  the  right 
of  the  complainants  to  fasten  a  preference 
lien  in  the  nature  of  a  trust  on  the  assets 
of  the  bank  depends  upon  the  fraud  of  the 
bank  and  its  ofiicials,  their  cases  are  made 
out  on  the  facts  we  have  stated.  And  if  they 
had  further  showTi  that  the  identical  money 
which  was  deposited  by  and  collected  for 
them,  respectively,  had  come  to  the  hands  of 
the  receiver,  and  was  held  by  him  in  specie 
at  the  time  of  bills  filed,  or  that  their  funds 
had  been  mingled  with  the  funds  of  the  bank 
which  came  to  the  receiver's  hands,  and  con- 
stituted, in  part,  the  gross  sum  held  by  him, 
or  that  their  identical  money  had  been  in- 
vested by  the  bank  in  tangible  property 
which  came  to  the  hands  of  the  receiver  and 
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was  held  by  him,  they  would  have  been  en- 
titled to  the  relief  they  seek." 

The  observations  quoted  from  the  last 
two  cases  cited  show  why^  in  those  cases,  the 
trust  was  not  declared.  In  Quin  v.  Earle, 
95  Fed.  728,  731,  Judge  Gray  presents  a 
very  interesting  discussion  of  the  question 
and  an  accurate  statement  of  the  correct 
rule: 

**VVith  regard  to  personal  property  other 
than  money,  the  question  of  identification  is 
generally  easy  of  determination.  Not  so  of 
money,  and  perhaps  some  personal  property 
other  than  money.  If  these  be  confused  in 
the  mass  of  exactly  similar  things,  specific 
identification  becomes  impossible.  But  the 
more  modern  doctrine  has  come  to  be  that, 
where  the  fraudulent  dej^itary  so  mingles 
goods  which  he  has  obtained  by  fraud  with 
the  mass  of  like  goods  of  his  own, 
the  whole  may  be  seized,  or  consid- 
ered as  held  in  trust,  until  equitable 
separation  of  the  property  of  tne  de- 
frauded party  is  made.  So,  advancing 
one  step  further,  where  money  thus  obtained 
has  gone  to  swell  the  aggregate  in  the  pos- 
session of  the  fraudulent  party,  it  may,  un- 
der proper  proceedings,  be  segregated  in 
amount  from  such  aggregate  sum,  and  made 
the  subject  of  a  trus^  in  order  to  accomplish 
the  ends  of  justice.  If  my  bushel  of  corn  be 
obtained  from  me  by  fraud,  and  be  poured 
into  the  mass  of  similar  grain  in  the  bin  of 
the  party  committing  the  fraud,  justice  is 
satisfied,  and  no  one  can  be  wronged,  by  my 
having  restored  to  me  a  bushd  of  the  same 
in'ftin  out  of  the  bin,  though  the  identical 
grains  obtained  from  me  are  not  restored. 
If,  on  the  other  hand,  the  funds  in  possession 
of  the  defrauding  bank  be  not  increased  by 
the  property  or  the  money  so  obtained,  so 
that  the  aggregate  amount  of  assets  for  dis- 
tribution among  the  general  creditors  is  not 
made  larger  by  reason  of  the  plaintiff's  con- 
tribution thereto,  then  this  extension  of  the 
doctrine  of  identification  will  not  apply,  and 
the  complainant  cannot  have  remedy  as  for 
a  preferred  claim." 

Sir  George  Jessel,  master  of  the  rolls,  in 
the  case  of  Knaichhull  v.  Hallett,  L.  R.  13 
Ch.  Div.  69C,  707,  reviewed  the  English  cases 
on  this  subject.  He  shows  the  struggle  of 
the  able  judges  of  the  law  courts  over  the 
earmarking  of  money,  and  that  finally  Lord 
Kllenborough  throws  over  the  doctrine  as  to 
money  not  earmarked  not  being  followed. 
We  cannot  take  space  to  cite  and  quote  the 
many  cases  commented  on  by  the  master  of 
the  rolls.  The  opinion  is  marked  by  a  keen 
^ense  of  equity  and  strong  common  sense. 
On  the  direct  point  in  question  here  he  says : 

**I  have  only  to  advert  to  one  other  point, 
and  that  is  this:  Supposing,  instead  of  be- 
ing invested  in  the  purchase  of  land  or  goods, 
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the  moneys  were  simply  mixed  with  other 
moneys  of  tlie  'trustee,' — using  the  tenn 
again  in  its  full  sense,  as  including  every 
person  in  a  fiduciary  relation.  Does  it  make 
any  difference  according  to  the  modern  doc- 
trine of  equity?  I  say,  none.  It  would  be 
very  remarkable  if  it  were  to  do  so.  Sup- 
posing the  trust  money  was  1,000  sovereigns, 
and  the  trustee  put  them  into  a  bag,  and  by 
mistake,  or  accident,  or  otherwise,  dropped  a 
sovereign  of  his  own  into  the  bag.  Could 
anybody  suppose  that  a  judge  in  equity 
would  find  any  difficulty  in  saying 
that  the  cestui  qtM  trust  has  a  right 
to  take  1,000  sovereigns  out  of  that  bag? 
I  do  not  like  to  call  it  a  charge  of  1,000  sove- 
reigns on  the  1,001  sovereigns,  but  that  is 
the  effect  of  it.     I  have  no  doubt  of  it." 

The  Supreme  Court,  in  an  opinion  con- 
curred in  by  all  the  justices,  quotes  with  ap- 
proval the  doctrine  enunciated  by  the  mas- 
ter of  the  rolls.  Mr.  Justice  Matthews,  de- 
livering the  opinion,  makes  this  indorsement 
of  Knatchbull  v.  Hallett,  L.  R.  13  Ch.  Div. 
6U6,  707,  on  the  point  here  in  question: 

"But  he  [Sir  Georse  Jessel]  dissents  from 
the  application  of  the  rule  made  by  Lord 
Ellenborough,  when  the  latter  added,  'which 
is  the  case  when  the  subject  is  turned  into 
money,  and  confounded  in  a  general  mass  of 
the  same  description;'  for  equity  will  follow 
the  money  even  if  put  into  a  bag  or  an  in- 
distinguishable mass,  by  taking  out  the  same 
quantity.  And  the  doctrine  that  money  has 
no  earmark  must  be  taken  as  subject  to  the 
application  of  this  rule."  Central  Nat,  Bank 
v.  Connecticut  Mut.  L.  Ins,  Co,  104  U.  S.  64, 
69,  26  L.  ed.  693,  700. 

There  should  be  no  question  about  this 
doctrine  on  principle.  If  one's  money  is  in- 
vested in  land,  the  title  being  taken  in  an- 
other's name,  equity  creates  a  resulting  trust 
in  the  land  as  against  the  wrongdoer.  If  an 
agent,  bailee,  or  trustee  invests  another's 
money  in  personal  property,  a  trust  results. 
If  one's  money  is  lent,  and  a  note  or  bond 
taken,  the  owner  of  the  money  can  have  a 
lien  or  trust  declared  on  the  note  or  bond  to 
secure  his  money  so  used.  Numerous  cases 
show  that  money  can  be  traced  into  other 
assets,  notes,  bonds,  and  stocks.  There  is 
no  good  reason  for  not  applying  the  same 
doctrine  to  money,  the  measure  and  repre- 
sentative of  all  property.  If  one's  money  is 
used  with  other  money  in  buying  a  bond, 
equity  can  fasten  a  lien  on  the  bond,  and 
sell  it  to  reimburse  the  one  whose  money  has 
been  so  used.  So,  we  think,  if  one's  money  is 
wrongfully  mingled  with  a  mass  of  money, 
that  equity  can  direct  the  possessor  and 
wrongdoer,  or  his  successor,  to  take  out  of 
the  mass  a  sum  sufficient  to  make  restitu- 
tion. 

The  decree  of  the  Circuit  Court  is  affirmed* 
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SOUTHERN     FIRE     INSURANCE     COM- 
PANY, Plff,  in  Ei-r,, 

V. 

M.   A.    KNIGHT  et  aU 

(111  Ga.  622.) 

^1.  Where  a  policy  of  Are  Insnranee 
set  forlh  varlonn  reaulrementii  and 
conditions,  a  violation  of  which  by  the  In- 
sured would  operate  as  a  forfeiture  of  the 
policy,  and  the  same  also  contained  a  stipula- 
tion requiringf  the  insured  to  furnish  proofs 
of  loss  within  sixty  days  after  the  fire,  but 
did  not  make  failure  to  do  so  a  ground  of 
forfeiture,  and  where,  under  the  terms  of 
the  policy,  the  insurer  was  not  liable  to 
make  payment  until  after  sixty  days  from 
the  receipt  of  such  proofs  of  loss ;  the  policy 
further  providing  that  no  suit  thereon  should 
be  brought,  unless  commenced  within  twelve 
month  after  the  fire, — Held,  that.  If  the  In- 
sured furnished  the  required  proofs  of  loss 
in  time  for  at  least  sixty  days  to  elapse  be- 
tween the  date  upon  which  they  were  fur- 
nished and  the  expiration  of  the  twelve 
months'  limitation,  the  policy  was  not  for- 
feited by  a  failure  to  furnish  such  proofs 
within  sixty  days  after  the  fire  occurred. 

2.  ''An  Invoice  of  ffoods  purchased  is 
not  an  Inventory  of  stock,  to  be  produced 
under  the  iron-safe  clause  of  a  fire  policy." 

3.  A  policy  of  lire  Insurance,  the  con* 
slderation  for  ^-lilch  Is  a  preminm 
payable  in  a  arross  snm.  Is  entire  and  in- 
divisible, though  the  contract  insures  different 
clashes  of  property  in  separate  amounts.  It 
follows  from  this  that  where  such  a  policy 
insured  both  a  building  and  a  stock  of  mer- 
chandise therein  contained,  and  provided  that, 
in  the  event  the  insured  failed  to  take  an  in- 
ventory of  the  goods  at  a  time  specified,  "this 
policy  shall  be  null  and  void  from  such  date," 
a  breach  of  this  stipulation  avoided  the  in- 
surance on  the  building  as  well  as  on  the 
stock  of  goods. 

4.  The  plaintiff's  testimony  shcwlnff  af- 
firmatively that  they  had  failed  to  comply 
with  the  stipulations  mentioned  In  the  forego- 
ing note,  a  motion  to  nonsuit  should  have  been 
sustained. 

{Little,  J.,  diescnia.) 
(Jnly  10,  1000.) 

1>RR0R  tx)  the  City  Court  of  Atlanta  to  re- 
J    view  a  judgment  in  favor  of  plaintiffs 
in  an  action  brought  to  recover  the  amount 

^lieadnotes  by  Cobb,  J. 


Note.— For  authorities  in  earlier  volumes  of 
this  series  on  forfeiture  of  insurance  policies 
for  failure  to  furnish  proofs  of  loss  within  a 
specified  time,  see  Steele  v.  German  Ins.  Co. 
(Mich.)  18  L.  R.  A.  85,  and  note;  Southern 
Home  BIdg.  &  L.  Asso.  v.  Home  Ins.  Co.  (Ga.) 
27  L.  R.  A.  844. 

On  the  question  of  severability  of  Insurance 
In  the  same  policy,  see  Wright  v.  Fire  Ins.  Asso. 
(Mont.)  39  L.  R.  A.  211,  and  note;  Trabue  v. 
Dwelling  House  Ins.  Co.  (Mo.)  23  L.  R.  A.  719; 
Bills  v.  Hibernla  Ins.  Co.  (Tex.)  29  L.  R.  A. 
706;  Agricultural  Ins.  Co.  v.  Hamilton  (Md.) 
30  L.  R.  A.  633. 
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alleged  to  be  due  on  a  policy  of  fire  insur- 
ance.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  "W.  !•  Heyward  for  plaintiff  in  er- 
ror. 

Mr,  James  K.  Hines  for  defendants  in 
error. 

Cobbf  J.,  delivered  the  opinion  of  the 
court : 

M.  A.  Sl  L.  L.  Knight  brought  suit  against 
the  Southern  Fire  Insurance  Company  upon 
a  policy  of  fire  insurance.  The  case  came  on 
for  trial,  and  at  the  conclusion  of  the  testi- 
mony for  the  plaintiffs  the  defendant  made 
a  motion  for  a  nonsuit,  which  the  court  over- 
ruled. The  case  proceeded  to  trial,  and  re- 
sulted in  a  verdict  for  the  plaintiffs.  The 
defendant  brings  the  case  here  upon  a  bill  of 
exceptions  assigning  error  upon  the  refusal 
of  the  court  to  grant  a  nonsuit. 

1.  The  policy  which  wa48  the  foundation  of 
tlie  action  contained  a  clause  which  provided 
that  "if  fire  occur  the  insured  shall  give  im- 
niediate  notice  of  any  loss  thereby,  in  writ- 
ing, to  this  company,  .  .  .  and  within 
sixty  days  after  the  fire,  unless  such  time  is 
extended  in  writing  by  this  company,  shall" 
furnish  proofs  of  loss,  of  a  designated  char- 
acter. While  it  appears  from  the  evidence 
that  proofs  of  loss  had  been  submitted  to 
the  company  before  suit  was  brought,  thej 
were  not  submitted  until  after  the  expira- 
tion of  sixty  days  from  the  date  of  the  fire, 
and  the  time  for  their  submission  was  not 
extended  by  the  company.  The  defendant 
contends  tliat  the  failure  on  the  part  of  the 
insured  to  furnish  the  proofs  of  loss  within 
tlie  time  specified  in  the  policy  precludes  a  re- 
covery thereon.  It  has  been  often  held,  and 
may  now  be  considered  as  settled  law,  that 
if  there  is  an  express  stipulation  in  a  policy 
of  fire  insurance  that  the  furnishing  of 
proofs  of  loss  within  a  specified  time  shall 
be  a  condition  precedent  to  a  recovery,  or 
that  a  failure  to  submit  the  proofs  within 
the  time  limited  in  the  policy  shall  forfeit 
the  same,  such  failure  on  the  part  of  the  in- 
sured will  be  fatal  to  his  right  to  recover. 
See  13  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  328, 
notes  7  and  8.  There  is  not  in  the  policy  in- 
volved in  the  present  investigation  either  a 
stipulation  that  the  furnishing  of  proofs  of 
loss  within  sixty  days  shall  he  a  condition 
preeedrnt  to  a  recovery,  or  that  the  failure 
so  to  do  shall  operate  as  a  forfeiture  of  the 
policy.  While  the  decisions  of  the  Ameri- 
can courts  are  not  entirely  uniform  on  this 
question,  the  current  of  authority  seems  to 
be  that  in  the  absence  of  a  stipulation  pro- 
viding that  the  furnishing  of  the  proofs 
within  a  designated  time  sliall  be  a  condition 
precedent  to  recovery,  or  that  the  failure  to 
submit  the  proofs  within  such  time  shall 
work  a  forfeiture  of  the  policy,  the  failure 
so  to  do  will  operate  simply  to"^  postpone  the 
right  of  the  insured  to  bring  a  suit  until  aft- 
er he  has  furnished  the  proofs  of  loss  re- 
quired by  the  policy.     This  results  from  the 
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familiar  rule  that  forfeitures  are  not  fa- 
vored, and  that  a  coutract  will  not  be  con- 
strued to  work  a  forfeiture  unless  it  is  mani- 
fest that  it  was  the  intention  of  the  parties 
that  it  should  have  that  effect.  Especially 
would  this  be  applicable  in  the  case  of  a  con- 
tract of  insurance  which  contains  many  con- 
ditions, a  failure  to  perform  which  are  ex- 
pressly stated  to  operate  as  a  forfeiture  of 
the  contract,  and  which  is  silent  as  to  the  ef- 
fect to  be  given  to  a  failure  to  perform  the 
condition  relating  to  the  furnishing  of  proofs 
of  loss  within  a  specified  time.  The  policy 
is  prepared  by  the  insurer,  and  therefore 
must  be  construed  most  strongly  against 
him.  Mr.  Joyce,  in  his  work  on  Insurance, 
vol.  4,  §  32 S2,  thus  states  the  rule  with  ref- 
erence to  the  failure  to  furnish  the  required 
proofs  within  the  time  designated:  "If  a 
policy  of  insurance  provides  that  notice  and 
proofs  of  loss  are  to  be  furnished  within  a 
certain  time  after  loss  has  occurred,  but 
does  not  impose  a  forfeiture  for  failure  to 
furnish  them  within  the  time  prescribed, 
and  does  impose  forfeiture  for  failure  to 
comply  with  other  provisions  of  the  con- 
tract, the  insured  may,  it  is  held,  maintain 
an  action,  though  he  does  not  furnish  proofs 
within  the  time  designated,  provided  he  does 
famish  them  at  some  time  prior  to  com- 
mencing the  action  upon  the  policy.  And 
this  has  been  held  to  be  true  even  though  the 
policy  provides  that  no  action  can  be  main- 
tained until  after  a  full  compliance  with  all 
the  requirements  thereof."  The  above  quo- 
tation and  the  decision  made  in  the  present 
case  will  be  found  to  be  supported  by  the  fol- 
low^ing  cases:  Hteele  v.  iJerman  Ins.  Co.  93 
Mioh.  81,  18  L.  R.  A.  85,  63  N.  W.  514;  Hall 
V.  Concotdia  F.  Ins.  Co.  90  Mich.  403,  61  N. 
W.  624;  Tubbs  v.  DtDelling- House  Ins.  Co. 
84  Mich.  046,  48  N.  W.  296;  Rynalski  v.  In- 
surance Co.  UO  Mich.  395,  65  N.  W.  981 ; 
German  Ins.  Co.  v.  Brotvn,  16  Ky.  L.  Rep. 
601,  29  S.  W.  313:  Vangindertaelen  v.  Phe- 
nix  Ins.  Co.  82  Wis.  112,  61  N.  W.  1122; 
Flailcy  v.  PKenix  Ins.  Co.  95  Wis.  618,  70 
N.  W.  828;  Kahnweiler  v.  Phomix  Ins.  Co. 
57  Fed,  562:  Kenton  Ins.  Co.  v.  Dovms,  90 
Ky.  236,  13  S.  E.  882;  Coventry  Mut.  Live 
Stock  Ins.  Asso.  v.  Evans,  102  Pa.  281;  Ta- 
her  V.  Royal  Ins.  Co.  124  Ala.  681,  26  So. 
252 ;  Rheims  v.  Standard  F.  Ins.  Co.  39  W. 
Va.  672,  20  S.  E.  670;  Shell  v.  German  Ins. 
Co.  60  Mo.  App.  644;  Sun  Mut.  Ins.  Co.  v. 
Mattingly,  77  Tex.  162,  13  S.  W.  1016. 

It  not  being  indispensable  to  a  recovery 
on  the  policy  that  the  proofs  of  loss  should 
be  submitted  within  sixty  days,  the  question 
arises  as  to  what  lapse  of  time  will  preclude 
the  plaintiffs  from  furnishing  proofs  of  loss 
and  asserting  a  liability  under  the  policy. 
The  answer  to  this  is  that,  if  the  plaintitfs 
failed  within  a  reasonable  time  after  loss  to 
furnish  the  proofs  of  loss,  their  right  to 
make  the  proof  would  be  gone,  and  their 
right  to  recover  on  the  policy  would  conse- 
quently be  at  an  end.  What  would  be  a  rea- 
sonable time  is  to  be  determined  by  the  pe 
enliar  facts  of  each  case,  and  in  determining 
this  question  a  valid  stipulation  in  the  poli- 
cy that  no  suit  should  be  brought  thereon 
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after  the  lapse  of  a  given  time  should  be  tak- 
en into  consideration.  The  policy  sued  on 
in  this  case  provides  that  "no  suit  or  action 
on  this  policy  for  a  recovery  of  any  claim 
shall  be  sustainable  in  any  court  of  law  or 
equity  until  after  full  compliance  by  the  in- 
sured with  all  the  foregoing  requirements, 
nor  unless  commenced  within  twelve  months 
after  the  fire."  A  stipulation  of  this  char- 
acter has  been  held  by  this  court  to  be  valid. 
Brooks  V.  Georgia  Home  Ins.  Co.  99  Ga.  116, 
24  S.  E.  869,  and  cases  cited;  Graham  v.  ^t- 
agara  F.  Ins.  Co.  106  Ga.  840,  32  S.  E.  579. 
The  policy  contains  a  further  stipulation 
that  "the  loss  shall  not  become  payable  until 
sixty  days  after  the"  proofs  of  loss  have  been 
furnished.  As  each  of  these  stipulations  is 
valid,  the  insured  must,  in  any  event,  have 
submitted  their  proofs  of  loss  in  such  a  time 
that  at  least  sixty  days  would  elapse  be- 
tween the  date  of  the  submission  of  such 
proofs  and  the  time  that  suit  should  be 
brought  under  the  stipulation  that  suits  to 
enforce  the  policy  must  be  brought  within 
twelve  months  from  the  date  of  the  fire.  In 
this  connection,  see  Steele  y.  German  Ins. 
Co.  93  Mich.  81,  18  L.  R.  A.  85,  63  N.  W. 
514;  Kenton  his.  Co.  v.  Dotons,  90  Ky.  236, 
13  S.  E.  882;  Coventry  Mut.  Live  Stock  Ins. 
Asso.  v.  Evans,  M)2  Pa.  281;  Rheims  v. 
Standard  F.  Ins.  Co.  39  W.  Va.  672,  20  S. 
E.  670.  The  proofs  in  the  present  case  hav- 
ing been  submitted  more  than  sixty  days  be- 
fore the  expiration  of  twelve  months  from 
the  date  the  fire  occurred,  the  court  proper- 
ly refused  to  grant  the  nonsuit  on  account 
of  a  failure  to  submit  the  proofs  within  the 
time  fixed  in  the  policy,  as  it  was  a  question 
for  the  jury  whether  a  reasonable  time  for 
furnishing  the  proofs  had  elapsed  between 
the  date  the  fire  occurred  and  the  date  that 
the  proofs  of  loss  were  submitted. 

This  ruling  is  not  in  oonfiict  with  any  for- 
mer decision  of  this  court.  A  number  of  de- 
cisions of  this  court  can  be  found  where  the 
court  dealt  with  the  case  as  if  the  failure 
to  submit  proofs  of  loss  within  the  time 
specified  in  the  policy  would  preclude  a  re- 
covery thereon,  and  there  are  in  the  language 
used  in  some  of  the  opinions  expressions 
which  wpuld  indicate  that  the  judges  writ- 
ing the  same  entertained  the  view  that  such 
a  failure  would  bar  a  right  of  recovery;  but 
a  careful  examination  has  failed  to  disclose 
any  case  decided  by  this  court  where  this 
question  ^vas  squarely  presented  for  deci- 
sion and  necessary  to  be  decided.  Some  of 
these  decisions  which  are  apparently  in  con- 
flict with  the  ruling  now  made  will  be  re- 
ferred to,  as  well  as  others  which  are  appar- 
ently in  line  with  the  present  ruling,  al- 
though, as  has  been  said,  none  contain  au- 
thoritative rulings  on  the  question. 

In  JEifia  Ins.  Co.  v.  Sparks,  62  Ga.  187,  it 
was  held  that  an  amendment  to  the  petition 
suiliciently  alleged,  as  against  a  general  de- 
murrer, that  an  absolute  refusal  to  pay  was 
within  the  time  limited  for  preliminary 
proof  of  loss ;  it  being  stated  that  no  subse- 
quent refusal  would  operate  as  a  waiver  of 
such  proof.  In  speaking  of  the  amendment, 
Mr.  Justice  Jackson  says:     "Besides,  the  ef- 
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feet  and  true  intent  thereof  seems  to  be  that 
the  refusal  was  within  the  time,  inasmuch 
as  the  allegation  is  that  thereby  the  proofs 
were  waived;  these  proofs  having  to  be  made 
in  this  time."  It  having  been  held  that  the 
allegation  was  that  the  refusal  was  within 
the  sixty  days,  it  was  not  necessary  in  that 
case  to  determine  what  would  have  been  the 
effect  of  a  refusal  after  sixty  days,  and 
therefore  what  was  said  on  that  subject  is 
clearly  obiter.  In  addition  to  this,  an  ex- 
amination of  the  record  in  that  case  disclos- 
es that  there  was  no  time  specified  in  the 
policy  in  which  preliminary  proofs  must  be 
submitted.  The  only  reference  in  the  policy 
to  the  phrase  "sixty  days"  is  that  the  policy 
shnll  not  be  payable  until  sixty  days  after 
notice  and  proof  of  loss,  aitd  the  policy  in 
terms  provided  that  the  proof  of  lose  should 
be  furnished  "as  soon  as  possible"  after  the 
lire. 

While  in  Meichanis*  d  M.  lAs.  Co.  v.  Vin- 
ing,  67  Ga.  661,  the  question  now  under  con- 
sideration was  not  at  all  involved,  some  lan- 
^age  of  Mr.  Chief  Justice  Jackson  rather 
indicates  that  the  ruling  now  made  is  cor- 
rect In  referring  to  the  two  policies  then 
under  consideration,  he  says  in  substanoe 
that,  even  if  nothing  equivalent  to  an  abso- 
lute waiver  had  occurred,  there  was  nothing 
in  the  policies  which  required  their  forfeit- 
ure on  account  of  failure  to  furnish  prelimi- 
nary proofs  of  loss. 

In  Southern  Home  Dldg,  d  L.  As30,  ▼. 
Home  /n«.  Co.  94  Ga.  167,  27  L.  R.  A.  844, 
21  S.  E.  375,  Mr.  Justice  Simmons,  in  refer- 
ring to  a  stipulation  in  reference  to  prelimi- 
nary proofs  of  loss,  says  that  "it  was  a  con- 
dition precedent  to  the  payment  of  the  loss 
that  the  proof  of  loss  stipulated  for  should 
be  made  out  and  submitted  to  the  insurance 
company,  and  within  the  time  stipulated." 
The  question  as  to  whether  the  time  stipu- 
lated in  the  policy  was  of  the  essence  of  the 
contract  was  not  at  all  involved  in  that 
case;  the  sole  question  being  whether  a  stip- 
ulation in  a  policy  of  fire  insurance  which  de- 
clares in  substance  that  no  act  or  neglect 
on  the  part  of  the  mortgagor  would  defeat 
the  insurance,  so  far  as  the  interest  of  the 
mortgagee  was  concerned,  would  dispense 
with  the  making  of  proofs  of  loss.  In  that 
case  it  did  not  appear  that  any  proofs  of  loss 
were  submitted  by  either  the  mortgagor  or 
the  mortgagee,  and  it  was  simply  held  that 
the  proofs  of  loss  must  have  been  submitted 
by  either  one  or  the  other. 

In  Liverpool  d  L.  d  G.  Ins,  Co.  v.  Elling- 
ton, 94  Ga.  785,  788,  21  S.  E.  1006,  Mr.  Jus- 
tice Simmons  says ;  "One  of  the  conditions 
of  the  policy  declared  upon  was  that,  if  the 
property  should  be  destroyed  by  fire,  the  in- 
sured should  furnish  the  insurance  company 
with  proofs  of  loss  within  a  specified  time." 
The  question  as  to  the  effect  of  the  failure 
to  furnish  proofs  within  the  time  specified 
was  not  involved  in  that  case,  as,  upon  an 
examination  of  the  facts  of  the  case,  it  will 
be  seen  that  it  turned  upon  the  effect  of  an 
absolute  refusal  to  pay,  which  was  held  to 
waive  the  necessity  for  making  any  proofs  { 
of  loss  at  all. 
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In  Phenix  Ins.  Co,  v.  Searles,  100  Ga.  97, 
27  S.  E.  779,  it  was  held:  "A  statement 
made  by  such  an  agent  to  the  insured,  with* 
in  the  time  during  which  the  latter,  under 
the  terms  of  the  policy,  was  allowed  to  fur- 
nish  proofs  of  loss,  that  the  company  de- 
clined or  refused  to  pay  the  loss,  will  amount 
to  a  waiver  of  suoh  proofs ;  but  where  proofs 
of  loss  were  not  furnished  within  the  time 
stipulated,  a  subsequent  refusal  to  pay 
would  not  be  such  a  waiver."  The  question 
as  to  whether  a  failure  to  furnish  the  proofs 
of  loss  within  the  time  specified  in  the  poli- 
cy would  work  a  forfeiture  of  the  policy  was 
not  directly  raised  in  that  case,  and  the  de- 
cision was  based  merelv  upon  the  assump- 
tion that  such  was  the  law.  In  addition  to 
Uiis,  as  will  appear  from  the  language  in  the 
fifth  headnote,  the  policy  was  construed  as 
meaning  that  a  failure  to  furnish  the  proofs 
within  the  time  limited  would  vitiate  the 
policy,  which  would  make  the  decision  di- 
rectly in  line  with  the  present  ruling;  but 
the  facte  will  show  that  this  was  not  a  prop- 
er construction  to  be  placed  upon  the  policy, 
as  the  language  used  in  the  policy  in  that 
case  was  exactly  the  same  as  the  language  in 
the  policy  involved  in  the  present  case. 

The  case  of  Cfraham  v.  Niagara  F.  Ine,  Co, 
106  Ga.  840,  32  S.  E.  579,  does  not  conflict 
with  the  ruling  made  in  the  present  case;  it 
being  simply  held  that  when  a  policy  stipu- 
lated that  no  suit  should  be  brought  thereon 
unless  commenced  before  the  expiration  of 
twelve  months  from  the  date  of  the  loss,  and 
that  the  company  should  have  sixty  days 
after  due  notice  and  satisfactory  proof  of 
loss  to  pay  the  policy,  there  could  be  no  re- 
covery on  such  a  policy  when  no  notice  of 
loss  was  ffiven  until  such  a  time  that  sixty 
days  would  not  elapse  between  the  date  of 
the  notice  and  the  expiration  of  the  time  for 
bringing  suit  on  the  policy.  While  not  di- 
rectly in  point,  the  reasoning  of  the  decision 
is  in  line  with  the  reasoning  upon  which  the 
present  ruling  is  based. 

2.  The  policy  sued  on  contained  what  is 
commonly  called  the  "iron-safe  clause." 
That  part  of  the  clause  which  is  material  to 
the  present  investigation  is  in  the  following 
language:  "The  following  covenant  and 
warranty  is  hereby  made  a  part  of  this  poli- 
cy: (1)  The  insured  will  take  a  complete, 
itemized  inventory  of  stock  on  hand  at  least 
once  in  each  calendar  year;  and  unless  such 
inventory  has  been  taken  within  twelve  cal- 
endar months  prior  to  the  date  of  this  poli- 
cy, one  shall  be  taken  in  detail  within  thirty 
days  of  issuance  of  this  policy,  or  this  poli- 
cy shall  be  null  and  void  from  such  date,  and 
upon  demand  of  the  assured  the  unearned 
premium  from  such  date  shall  be  retjirned. 
In  the  event  of  failure  to  produce  such 
.  .  .  inventories  for  the  inspection  of 
this  company,  this  policy  shall  become  null 
and  void,  and  such  failure  shall  constitute 
a  perpetual  bar  to  any  recovery  thereon." 
It  appears  from  the  plaintiffs'  testimony 
that  they  had  not  taken  an  inventory  of  the 
stock  of  goods  which  was  covered  by  the  poli- 
cy within  twelve  months  prior  to  the  date  of 
the  policy,  nor  did  they  take  one  within  thir- 
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ty  days  after  the  date  of  its  issuance.  The 
plaintifTs  introduced  evidence  tending  to 
prove  that  the  insurance  was  written  on  the 
very  first  day  that  they  opened  their  store, 
and  that  they  had  on  hand  that  day  the  in- 
Toices  renresenting  all  purchases  made  by 
them,  ana  that  every  article  contained  in 
the  invoices  was  on  that  day  in  the  store, 
and  Uiat  they  eichibited  such  invoices  to  the 
agent  of  the  company  who  wrote  the  policy. 
It  18  contended  by  the  plaintiffs  that  this 
was  at  least  a  substantial  compliance  with 
that  portion  of  the  iron-safe  clause  which 
required  an  inventory,  and  that,  as  loss  oc- 
curred within  less  than  twelve  months  from 
the  date  the  policy  was  written,  they  are 
not  precluded  from  recovering  on  the  policy 
merely  because  they  failed  to  take  an  inven- 
tory within  thirty  days.  A  clause  of  the 
character  designated  in  the  policy  as  the 
"iron- safe  clause"  has  been  neld  by  this 
court  to  be  valid,  and  to  constitute  a  war- 
ranty, and  not  a  mere  representation.  Scot- 
tish Onion  d  Nat,  Ins,  Co.  v.  Stuhhs,  98  Ga. 
754,  27  S.  E.  180.  In  the  opinion  in  that 
ease  Mr.  Chief  Justice  Simmons  uses  this 
language:  "This  clause  constitutes  a  prom- 
issory warranty.  It  binds  the  assured  to 
do  certain  things  for  the  protection  of  the 
insurer,  and  is  important  as  providing  a 
check  against  fraud  on  the  part  of  the  as- 
sured, and  a  mode  by  which  the  insurer  may 
ascertain  for  itself  the  extent  of  the  loss; 
and  the  compliance  of  the  assured  with  this 
part  of  the  contract  is  a  condition  upon 
which,  by  the  express  terms  of  the  contract, 
the  validity  of  the  policy  is  made  to  depend." 
The  precise  question  presented  for  deci- 
sion is  whether  a  collection  of  invoices  cov- 
ering every  artide  embraced  within  a  stock 
of  merchandise  on  a  given  day  is  an  inven- 
tory of  sudi  stock,  within  the  meaning  of  the 
clause  above  quoted.  In  other  words,  Was 
the  insurer  bound  to  treat  these  invoices, 
when  exhibited  to  it,  as  an  inventory  of  the 
goods  ?  An  inventory  is  "an  itemized  list  of 
the  A'arious  articles  constituting  a  collection, 
estate,  stock  in  trade,  etc.,  with  their  esti- 
mated or  actual  values."  Black,  Law  Diet 
It  is  a  "list^  schedule,  or  enumeration  in 
writing,  containing,  article  by  article,  the 
goods  and  chattels,  rights  and  credits,  and, 
in  some  cases,  the  land  and  tenements  of  a 
person  or  persons."  Bouvier,  Law  Diet, 
"^n  itemized  list  of  goods  or  valuables,  with 
their  estimated  worth;  specifically,  the  an- 
nual account  of  stock  taken  in  any  busi- 
ness." Webster,  Diet.  "A  list  or  catalogue 
of  goods  and  chattels,  containing  a  full, 
true,  and  particular  description  of  each, 
with  its  value,  made  on  various  occasions,  as 
on  the  sale  of  goods,  decease  of  a  person, 
storage  of  goods  for  safety,  etc."  Enc.  Diet. 
^Invoice"  has  been  defined  to  be:  **A  state- 
ment on  paper  concerning  goods  sent  to  a 
customer  for  sale  or  on  approval.  It  usu- 
ally contains  the  price  of  the  goods  sent,  the 
quantity,  and  the  charges  upon  them  made 
to  the  consignee."  Enc.  Diet.  "A  list  or  ac- 
count of  goods  or  merchandise  sent  or 
shipped  by  a  merchant  to  his  correspondent, 
factor,  or  consignee,  containing  the  particu- 
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lar  marks  of  each  description  ol  goods,  the 
value,  charges,  and  other  particulars." 
Black,  Law  Diet.  "A  list  sent  to  a  purchas- 
er, factor,  consignee,  etc.,  containing  the 
items,  together  with  the  prices  and  charges, 
of  merchandise  sent  or  to  be  sent  to  him." 
Standard  Diet.  A  single  invoice  is  certainly 
not  an  inventory,  and  it  would  seem  to  fol- 
low that  a  collection  of  invoices  would  not 
be  an  inventory.  It  may  be  that  a  collection 
of  invoices,  accompanied  with  a  written 
statement,  signed  by  the  insured,  that  the  in- 
voices embraced  every  article  in  the  store, 
and  the  actual  value  of  each,  would  be  a  sub- 
stantial compliance  with  the  stipulation  in 
the  policy;  but,  be  this  as  it  may,  we  are 
clear  that  the  invoices  alone  are  not  sufii- 
cient.  It  is  too  late  at  the  trial  for  the  in* 
siired  to  show  that  the  invoices  contained 
all  of  the  goods,  with  the  actual  value  ol 
each  article,  for  the  obvious  reason  that  the 
insurer  would  have  a  right  to  decline  to  re- 
ceive the  invoices  as  a  proper  compliance 
with  the  terms  of  the  policy;  and  this,  of 
course,  is  the  true  test  as  to  their  sufficiency. 
An  invoice  is  simply  a  writing  showing  the 
articles  sold,  with  the  selling  price  of  each. 
This  may  vanr  greatly  from  the  actual  value 
of  the  articles.  That  property,  including 
merchandise,  is  often  bought  and  sold  at 
prices  which  do  not  at  all  represent  the  ac- 
tual value,  is  a  well-known  fact.  The  in- 
voice price  of  an  article  is  a  circumstance 
to  be  considered  in  determindng  what  is  its 
actual  value,  but  it  is  far  from  conclusive 
on  the  question.  To  take  an  inventory,  in 
common  parlance,  is  "to  take  stock;"  that 
is  to  say,  take  an  itemized  list  of  every  ar- 
ticle in  the  store  at  the  time  of  the  inven- 
tory, with  the  actual  value  of  each.  The  su- 
preme court  of  Mississippi  had  before  it  a 
similar  question,  and  from  that  decision  the 
second  headnote  preceding  this  opinion  is 
taken.  Home  Ins,  Co,  v.  Delta  Bank,  71 
Mies.  608,  15  So.  932.  Upon  a  careful  ex- 
amination of  the  facts  of  Roberts,  W,  d  T, 
Co.  V.  Sun  Mut,  Ins,  Co,  19  Tex.  Civ.  App. 
338,  48  S.  W.  559,  the  ruling  there  made 
will  be  found,  also,  to  support  the  decision 
in  the  present  case.  The  failure  of  the 
plaintiffs  to  take  an  inventory  as  required 
by  the  policy  prevents  a  recovery  by  them, — 
at  least,  so  far  as  the  right  to  recover  the 
value  of  the  merchandise  lost  by  the  fire  is 
concerned. 

3.  The  policy  sued  on  in  the  present  case 
insured  both  the  stock  of  goods  and  the 
building  in  which  it  was  contained.  The 
premium  due  upon  the  policy  was  a  gross 
sum.  The  question  arises,  therefore,  wheth- 
er the  breadi  of  a  warranty  relating  solely 
to  the  goods,  and  which  precluded  a  recov- 
ery for  their  loss,  would  also  bar  a  recovery 
for  the  loss  of  the  building.  The  stipula- 
tion prescribing  that  the  insured  must  take 
an  inventory  of  his  stock  provides  that  in 
case  of  failure  so  to  do  "this  policy  shall  be 
null  and  void."  What  was  the  intention  of 
the  parties  with  respect  to  the  question  just 
alx>ve  stated?  If  this  intention  is  to  be  de- 
rived from  the  language  used, — and  it  must 
be, — it  would  seem  to  be  dear  that  the  con- 
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tract  was  entire  and  indivisible,  and  that  the 
breach  of  a  condition  which  would  work  a 
forfeiture  would  avoid  the  entire  policy,  and 
not  simply  a  portion  thereof,  'fhe  parties 
contracted  that  "the  policy"  should  be  void 
in  case  of  failure  to  comply  with  the  iron- 
safe  clause.  The  policy  embraces  insurance 
upon  both  the  building  and  its  contents,  and 
the  premium  is  payable  in  a  gross  sum.  "If 
the  consideration  to  be  paid  is  single  and  en- 
tire, the  contract  must  be  held  to  be  entire, 
although  tiie  subject  of  the  contract  may  con- 
sist of  several  distinct  and  wholly  independ- 
ent items."  2  Parsons,  Contr.  *519.  It 
was  competent  for  the  parties  to  make  two 
separate  and  distinct  contracts,  one  covering 
the  goods,  and  the  other  the  building,  but 
they  did  not  see  proper  to  do  this.  They 
combined  the  two,  and  made  the  considera- 
tion moving  towards  the  insurer  a  gross 
sum.  They  further  provided  that  the  con- 
tract— not  a  part  of  it — should  be  void  un- 
der certain  conditions.  It  may  perhaps 
seem  to  be  unreasonable  that,  simply  for  a 
failure  to  take  an  inventory  of  the  stock  of 
goods,  the  plaintiffs  should  be  precluded 
from  recovering  the  value  of  the  building. 
But  this  does  not  affect  the  question.  The 
question  is.  What  have  they  agreed  upon? 
If  there  was  any  room  to  doubt  as  to  the 
intention  of  the  parties,  that  construction 
which  is  most  reasonable  and  most  conso- 
nant with  justice  would  be  applied.  But 
there  is  none.  The  parties  have  deliberafi'i^ 
chosen  to  enter  into  an  agreement  whereby 
the  policy  shall  be  forfeited  if  the  insured 
fails  to  do  certain  things,  and  he  has  failed 
to  comply  with  his  agreement.  In  such  a 
case  there  is  but  one  thing  for  the  courts  to 
do,  and  that  is  to  enforce  the  agreement  as 
made.  The  question  as  to  whether  a  policy 
of  insurance  such  as  is  involved  in  the  pres- 
ent case  constitutes  a  separable  or  an  entire 
contract  is  no  new  question.  It  has  been 
the  subject  of  numerous  decisions  by  the 
courts  in  this  country,  and  they  are  in  hope- 
less and  irreconcilable  conflict.  The  weight 
of  authority  is  to  the  effect  that  the  contract 
is  entire,  and  that  the  breach  of  a  warranty 
which  relatos  solely  to  one  class  of  property 
will  avoid  the  entire  policy,  if  the  contract 
«o  provides.  Text  writers  of  great  learn- 
ing and  ability  have,  after  reviewing  the  de- 
cisions on  both  sides  of  this  question,  reached 
the  conclusion  that  the  contract  is  indivis- 
ible. We  quote  the  following  from  1  Wood, 
Fire  Ins.  p.  384:  "It  is  difficult  to  under- 
stand how  it  can  be  held  that  these  oon- 
trax'ls  are  several,  when  a  gross  premium  is 
paid  for  the  entire  insurance.  The  court 
Ciinnot  say,  as  a  matter  of  law,  neither  can 
the  fact  be  shown,  that  the  insurer  would 
haye  been  satisfied  to  take  the  risk  sepa- 
rately at  the  same  premium.  By  consenting 
to  pay  a  gross  premium  for  the  insurance, 
the  assur^  has  signified  his  willingness  to 
let  the  policy  stand  as  an  entire  contract, 
subject  in  all  its  part-s  to  the  conditions  im- 
posed by  the  insurer;  and  there  is  neither 
reason  nor  equity  in  permitting  the  assured, 
after  he  has  violated  one  of  the  conditions 
of  the  policy  as  to  a  part  of  the  risk,  to 
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turn  around  and  say  that  this  condition  only 
affected  that  portion  of  the  risk  to  which 
the  breach  related."  Mr.  Ostrander,  after 
an  elaborate  review  of  the  decisions,  reaches 
the  conclusion  that  those  which  hold  the  con- 
tract to  be  entire  announce  the  sounder  and 
better  rule.  Ostrander,  Fire  Ins.  8S  23  ei 
seq.  See  also  2  Joyce,  Ins.  §  1031;  1  May, 
Ins.  8  277.  In  support  of  the  views  herein 
announced,  we  find  the  courts  of  last  resort 
of  Maine,  Wisconsin,  Maryland,  Minnesota, 
Virginia,  New  Hampshire,  Massachusetts, 
Vermont,  Pennsylvania,  New  Jersey,  Michi- 
gan, Indiana,  Arkansas,  Iowa,  Alabama,  and 
Connecticut.  It  would  not  be  profitable 
here  to  do  more  than  cite  the  decisions  of 
these  courts,  lieduced  to  their  last  analy- 
ses, they  simply  hold  that  the  premium  be- 
ing for  a  gross  sum  evidences  an  intention 
on  the  part  of  the  parties  that  the  contract 
should  be  treated  as  entire,  and  that  the  in- 
tention of  the  parties,  when  ascertained, 
must  be  enforced.  See  Richardson  v.  Maine 
/tw.  Co.  46  Me.  394,  74  Am.  Dec.  459; 
Barnes  v.  Union  Afut.  F.  Ins,  Co,  51  Me.  110, 
81  Am.  Dec.  5G2;  Hinman  v.  Hartford  F, 
Ins.  Co,  30  Wis.  169  (Syl.  point  7)  ;  Burr 
V.  Geiman  Ins.  Co,  84  Wis.  76,  54  N.  W.  22; 
Associated  Firemen's  Ins,  Co.  v.  Assum,  5 
Md.  165;.  Bowman  v.  Franklin  F.  Ins.  Co. 

40  Md.  620;  Plath  v.  Minnesota  Farmers* 
Milt.  F.  his.  As8o.  23  Minn.  479,  23  Am.  Rep. 
697 ;  Moore  v.  Virginia  F.  d  M.  Ins.  Co.  28 
Gratt,  508,  20  Am.  Rep.  373;  Baldwin  \. 
Hartford  Ins.  Co.  CO  N.  H.  422,  49  Am.  Rep. 
324 ;  Fricsmuth  v.  .4.gawam  Mut.  F.  Ins.  Co. 
10  Cush.  587 ;  Lee  v.  Howard  F.  Ins.  Co.  3 
Gray,  583;  Kimball  v.  Howard  F.  Ins.  Co.  8 
Gray,  33 ;  McGowan  v.  People's  Mut.  F.  Ins. 
Co,  54  Vt.  211,  41  Am.  Rep.  843;  Gottsman 
V.  Pennsylvania  Ins.  Co.  56  Pa.  210,  94  Am. 
Dec.  55;  Fire  Asso.  of  Philadelphia  v.  Wil- 
liamson, 26  Pa.  196;  Martin  v.  Insurance  Co. 
of  N.  A.  57  N.  J.  L.  623,  31  Atl.  213;  JEtna 
Ins.  Co.  V.  Kesh,  44  Mich.  55,  38  Am.  Rep. 
228,  6  N.  W.  114;  McQuecney  v.  Phanix  Ins. 
Co.  52  Ark.  257,  12  S.  W.  498;  Garver  v. 
Hawkeye  Ins.  Co.  69  Iowa,  202,  28  N.  W. 
555;  Western  Assur.  Co.  v.  Stoddard,  88 
Ala.  606,7  So.  379  (Syl. point  5)  ; Essex  Sav. 
Bank  v.  Meriden  F.  Ins.  Co.  57  Conn.  335, 
4  L.  R.  A.  759,  17  Atl.  930,  18  Atl.  324.  It 
is  ti*ue  that  none  of  the  cases  above  cited 
dealt  with  a  breach  of  the  iron-safe  clause, 
but  in  many  of  Uiem  the  condition  in  the 
policy  which  was  violated  had  no  more  con- 
nection with  the  property  for  which  a  recov- 
ery was  sought  than  does  the  iron-safe  clause 
to  the  building  insured  by  the  policy  herein 
involved.  In  principle  the  cases  are  exactly 
in  point.  Opposed  to  this  view  are  decisions 
of  the  courts  of  last  resort  of  Nebraska,  Col> 
orado,  Kansas,  and  Missouri.  See  Statr. 
Im.  Co.  V.  Schreck,  27  Neb.  527,  6  L.  R.  A. 
524,  43  N.  W.  340;  German  Ins.  Co.  v.  Fair- 
hank,  32  Neb.  750,  49  N.  W.  711;  Fireman^s 
Fund  Ins.  Co.  v.  Barker,  6  Colo.  App.  535, 

41  Pao.  513;  German  Ins.  Co.  v.  York,  48 
Kan.  488,  29  Pac.  586;  Kansas  Farmers'  F. 
Ins.  Co.  V.  Baindon,  53  Kan.  623,  36  Pac, 
983;  Loehner  v.  Home  Mut.  Ins.  Co,  17  Mo. 
247;  T value  v.  Dwellijig  House  Ins.  Co.  121 
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Mo.  75,  23  L.  R.  A.  719,  25  S.  W.  848.  The 
courts  of  New  York  and  Indiana  seem  to 
have  been  at  diffei-ent  times  on  both  sides  of 
the  question  now  under  consideration. 
Smith  V.  Empire  Ins.  Co.  25  Barb.  497  ;  Kier- 
nan  v.  Agricultural  Ins.  Co.  81  Hun,  373,  30 
N.  Y.  Supp.  892;  Merrill  v.  Agricultural 
Ins.  Co.  73  N.  Y.  452,  29  Am.  Rep.  184; 
Fratt  V.  Dwelling  House  Mut.  F.  Ins.  Co. 
130  N.  Y.  206,  29  N.  E.  117 ;  Havens  v.  Home 
Ins.  Co,  111  Ind.  90,  12  N.  E.  137;  Phomia 
Ins.  Co.  V.  Picket,  119  Ind.  155,  21  N.  E.  540. 
Our  conclusion  is  that  where  an  insurance 
policy  is  issued  in  consideration  of  a  gross 
premium,  and  provides  that  the  policy  shall 
be  void  in  th»  event  of  a  breach  of  a  certain 
condition  therein  named,  and  this  condition 
is  broken,  no  recovery  can  be  had  on  the  pol- 
icy, though  separate  classes  of  property  are 
therein  insured^  and  though  the  stipulation 


violated  relates  solely  to  a  matter  which 
could  have  connection  with  but  one  of  these 
classes. 

4.  As  it  affirmatively  appeared  from  the 
evidence  offered  by  the  plaintiffs  that  they 
had  broken  one  of  the  warranties  in  the  pol- 
icy, and  as  the  breach  thereof  avoided  the 
policy  by  an  express  provision  in  the  same, 
the  motion  to  nonsuit  should  have  been  sus- 
tained. 

Judgment  reversed. 

All  the  Justices  concur,  except  Little,  J., 
who  dissents. 

Little,  J.,  dissenting  : 

Not  being  able  to  agree  to  the  conclusion 
of  law  expressed  in  Uie  third  headnote,  I 
dissent  from  the  judgment  rendered  by  a  ma- 
jority of  the  court* 
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Charles  W.  BUTTERFIELD  et  al.,  Appts., 

V. 

Elizabeth  SAWYER  et  al, 

(187  III.  598.) 

An  adopted  clilld,  vrho,  by  the  decree 
of  adoption,  i«  declared  to  be  to  all 
Icffal  intents  and  purposes  tbe  ebild 

of  a  woman  who  adopts  him,  and  for  the 
purposes  of  Inheritance  and  all  other  legal 
incidents  and  consequences  the  same  as  if 
born  to  her  in  lawful  wedlock.  Is  entitled  on 
her  death  to  premises  conveyed  to  her  during 
her  natural  life  with  remainder  "to  her  child 
or  children  that  may  be  living  at  the  time 
of  her  decease/'  and  in  default  of  such  child 
or  children  to  her  "heirs  generally/*  since, 
If  the  adopted  child  is  not  a  "child"  within 
the  meaning  of  the  deed,  he  Is  her  "heir 
generally/' 

{Boggs,  Oh.  J.,  and  Magruder,  J.,  dissent.) 

(October  19,  1900.) 

APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Court  for  Cook  County 
in  favor  of  defendants  in  a  proceeding  to 
partition  lands  among  the  alleged  heirs  at 
law  of  Adeline  B.  Gellatly,  deceased.  Af- 
firmed. 

Statement  by  Wilkin,  J.: 

Appellants  ^led  their  bill  in  the  circuit 
court  of  Cook  county  for  the  partition  of 
certain  lands  in  that  county,  claiminsf  to  be 
the  heirs  at  law  of  Adeline  B.  Cellatly,  and 
tenants  in  common  with  appellees,  except 
Roy  Gellatly  and  his  guardian.  They  base 
their  claim  of  title  to  the  premises  in  ques- 
tion upon  a  certain  deed  made  in  February, 
1853,  by  their  grandfather  Justin   Butter- 

NOTE. — As  to  legal  status  of  adopted  children, 
see  note  to  Warren  v.  Prescott  (Me.)  17  L.  R. 
A.  435 ;  also  other  cases  In  this  series  as  fol- 
lows :  Markover  v.  Krauss  (Ind.)  17  L.  R.  A. 
806;  Fosburg  y.  Rogers  (Mo.)  19  L.  R.  A.  201 ; 
62  L.  R.  A. 


field  to  Adeline  Butterfield,  his  daughter. 
After  setting  out  the  parties  thereto,  that 
deed  reads:  "That  the  said  Justin  Butter- 
field^  and  Elizabeth,  his  wife,  as  well  for 
and  in  consideration  of  the  natural  love  and 
afifection  which  they  have  and  do  bear  unto 
the  said  Adeline  Butterfield,  as  also  for  the 
better  niaintenance,  support,  and  livelihood 
of  her,  the  said  Adeline  Butterfield,  have 
given,  granted,  and  confirmed,  and  by  these 
presents  do  give,  grant,  and  confirm,  unto 
the  said  Adeline  Butterfield,  ...  to 
have  and  to  hold,  all  and  singular,  the 
premises  hereby  granted  and  confirmed  or 
mentioned,  or  intended  so  to  be,  with  the 
appurtenances,  unto  the  said  Adeline  But- 
terfield, for  and  during  her  natural  life, 
with  remainder  to  her  child  or  children  that 
may  be  living  at  the  time  of  her  decease, 
and  to  the  heirs  and  assigns  of  such  child 
or  children  forever,  and,  in  default  of  child 
or  children  of  the  said  Adeline  Butterfield 
at  the  time  of  her  decease,  then  to  the  heirs 
generally  of  the  said  Adeline  Butterfield 
forever,  except  no  part  shall  go  to  George 
Butterfield.*'  George  Butterfield  was  a 
brother  of  Adeline.  After  the  making  of 
the  deed  above  set  out,  Adeline  Butterfield 
married,  and  became  the  widow  of  one  Fran- 
cis Gellatly,  who  died,  leaving  no  children 
of  Adeline  Gellatly  surviving.  Subsequent- 
ly the  widow,  by  proper  proceeding  in  the 
county  court  of  Cook  county,  adopted  a 
child,  Roy  Cramer  (now  Roy  (Jellatly,  one 
of  the  appellees  herein),  and  in  the  decree 
of  adoption  entered  by  the  county  court  it 
was  provided  that  from  the  date  thereof 
"the  said  Roy  Cramer  shall,  to  all  legal 
intents  and  purposes,  be  the  child  of  the 
petitioner,    Ada    B.    Gallatly,  and   for  the 


Van  Matre  v.  Sankey  (111.)  23  L.  R.  A.  665; 
Murphy  v.  Portrum  (Tenn.)  30  L.  R.  A.  263; 
Ilartwell  v.  Tefft  (R.  I.)  34  L.  R.  A.  500;  and 
Clnrkson  v.  Hatton  (Mo.)  39  L.  R.  A.  748. 
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purposes  of  inheritance,  and  all  other  legal 
incidents  and  consequences,  shall  be  the 
same  as  if  he  had  been  born  to  her  in  law- 
ful wedlock/'  and  that  the  name  of  the  child 
shall  be  changed  to  Roy  Gellatly.  Adeline 
Gellatly  died,  leaving  no  child  or  children 
by  birth.  The  bill  alleges  that  Roy  Gellat- 
ly, the  adopted  child  of  Adeline  Gellatly 
(n4e  Butterfield),  is  in  possession,  by  his 
guardian,  of  the  premi/ses  in  controversy, 
and  collecting  the  rents,  and  asks  the  ap- 
pointment of  a  receiver  therefor ;  prays  that 
Roy  Gellatly  and  his  guardian  shall  let  ap- 
pellants and  their  cotenants  into  possession 
of  the  premises,  and  that  partition  be  made 
of  the  same.  The  circuit  court,  on  the  hear- 
ing, entered  a  decree  finding  that  by  virtue 
of  the  decree  of  adoption  the  appellee  Roy 
Crellatly  became  the  remainderman  under 
the  deed  from  Justin  Butterfield  to  Adeline 
Butterfield  (Gellatly),  and  that  upon  her 
death,  as  her  child  and  sole  heir  at  law, 
he  became  seised  in  fee  simple  of  the  prem- 
ises described  in  the  deed,  and  enjoined  the 
appellants  and  their  cotenants  from  claim- 
ing any  right,  title,  or  interest  in  the  prem- 
ises. From  that  decree  of  the  circuit  court 
the  appellants,  their  cotenants  (appellees) 
joining  them^  prosecute  this  appeal. 

Mr.  JoliB  T.  Barker  for  appellants. 
Messrs,    Heckman,    EUdon,    St  Sliaw, 

for  appellees: 

Whoever  takes  under  the  Butterfield  deed 
takes  by  purchase,  not  by  inheritance. 

2  Devlin,  Deeds,  S  853;  Robinson  y.  Le 
Grand,  65  Ala.  111. 

It  is  the  "status"  of  "child"  which  is  of 
controlling  importance  in  the  case  at  bar. 

An  adopted  child  is  a  child,  and  is  issue, 
and  no  general  inferential  intent  can  over- 
rule the  language. 

Tirrell  v.  Bacon,  3  Fed.  63;  Moran  v. 
Stewart,  122  Mo.  295,  26  8.  W.  962;  Power 
v.  Eafley,  85  Ky.  672,  4  S.  W.  683;  Atchi- 
son V.  Atchison,  89  Ky.  490,  12  S.  W.  942; 
Buckley  v.  Frasier,  163  Mass.  525,  27  N. 
E.  768;  Re  "Newman,  75  Gal.  219,  16  Pac. 
887;  Re  Wardell,  57  Cal.  491;  Rutt  v. 
Howell,  50  Iowa,  535;  Ross  v.  Ross,  129 
Mass.  243,  37  Am.  Rep.  321. 

No  rights  vested  in  appellees  Dix  et  al., 
as  claimed  by  them,  either  in  the  contract 
or  in  the  grant. 

Weidenger  v.  Spruance,  101  III.  278; 
Jackson  v.  Jackson,  144  III.  283,  33  N.  E. 
51;  Richardson  v.  Akin,  87  III.  140;  Piqua 
Branch  of  State  Bank  v.  Knoop,  16  How. 
408,  14  L.  ed.  993;  Morton  v.  Nebraska,  21 
Wall.  660,  22  L.  ed.  639;  20  Am.  &  Eng. 
Enc.  Law,  p.  849,  note  1. 

The  remainder  given  by  the  deed  was  lim- 
ited to  take  effect  to  dubious  and  uncer- 
tain persons,  and  it  was  what  is  commonly 
called  a  "contingent  remainder." 

Ducker  v.  Burnham,  146  III.  9,  34  N.  E. 
558 ;  Temple  v.  Scott,  143  III.  290,  32  N.  E. 
366. 

Where  the  contingency   upon  which  the 
remainder  is  to  vest  is  in  respect  to  the 
person  who  is  to  take,  the  remainder  can- 
not be  granted  or  devised. 
52  L.  R  A. 


2  Washb.  Real  Prop.  5th  ed.»  238 ;  Duck- 
er V.  Burnham,  146  111.  9,  34  N.  E.  658- 
Temple  v.  Scott,  143  111.  290,  32  N.  E.  366  j 
Cooley,  Const.  Lim.  5th  ed.  360;  Kellett  v. 
Shepard,  139  111.  433,  28  N.  E.  751,  34  N. 
E.  254. 

If  there  were  any  question  as  to  the  right 
of  Roy  Gellatly  to  take  as  a  "child"  under 
the  statute  of  adoption  which  the  legisla- 
ture had  authority  to  pass,  as  it  also  had  to 
change  the  statute  of  inheritance,  he  would 
take  as  heir  under  the  deed. 

Rawson  v.  Rawson,  52  111.  62. 

Since  the  words  "child  or  children"  are  to 
be  understood  to  mean  "lineal^  descendants" 
as  a  class,  it  will  be  seen  the  conveyance 
falls  squarely  within  the  rule  in  Shelley's 
Case,  I  Coke,  88,  and  gives  a  fee-simple  title 
to  Adeline. 

The  habendum  clause,  which  limits  the 
conveyance,  if  it  is  limited  at  all,  casts  the 
ultimate  fee  upon  the  "heirs  generally"  of 
Adeline,  who  are  to  take  as  a  class  not  as- 
certain^, fixed,  or  named  in  the  deed  as 
purchasers,  but  to  be  ascertained  from  the 
statute  of  descent  when  the  descent  is  cast, 
and  therefore  take  by  limitation. 

Chrystio  v.  Phyfe,  19  N.  Y.  346;  Baker 
v.  Scott,  62  111.  93. 

The  statutes  of  descent  and  distribution 
exclusively  determine  who  are  heirs  and  the 
proportion  they  will  take. 

Richards  y.  Miller,  62  111.  423. 

There  is  no  possible  doubt  as  to  the  mean- 
ing of  the  words  "heirs"  or  "heirs  gener- 
ally," 

Hageman  y.  Hageman,  129  HI.  168,  21  N. 
E.  814;  Ryan  y.  Allen,  120  111.  654,  12  N. 
E.  65;  Lehndorf  y.  Cope,  122  111.  329,  13 
N.  E.  505;  BHslain  v.  Wilson,  63  lU.  174; 
Cooper  y.  Cooper,  76  111.  57;  Carpenter  v. 
Van  Olinder,  127  111.  42,  2  L.  R.  A.  455,  19 
N.  E.  868. 

Rules  of  property  require  certainty,  and 
the  courts  conclusively  presume  a  grantor 
to  intend  the  le^al  effect  of  the  technical 
words  employed  in  a  deed. 

Baker  v.  Scott,  62  111.  90. 

The  fee  simple  goes  to  the  lineal  descend- 
ants,— heirs  of  the  body  of  Adeline, — or  to 
her  heirs  generally,  who  are  to  take  as  a 
class,  not  ascertained,  fixed,  or  named  aa 
purchasers,  but  to  be  ascertained  from  tJie 
statute  of  descent  when  the  descent  is  cast. 

Fowler  v.  Black,  136  HI.  372,  11  L.  R.  A. 
670,  26  N.  E.  596. 

That  the  operation  of  the  rule  would  de- 
feat the  intention  of  the  grantor  is  imma- 
terial. 

Vangieson  v.  Henderson,  150  III.  120,  36 
N.  E.  974;  Ewing  v.  Barnes,  156  III.  65,  40 
N.  E.  325;  Palmer  v.  Cook,  159  III.  302,  42 
N.  E.  796. 

Messrs,  Bolkley,  Gray,  St  More  also  for 
appellees. 

Wilkin,  J.,  delivered  the  opinion  of  the 
court : 

The  habendum  clause  of  the  deed  in  ques- 
tion here,  after  creating  a  life  estate  in  the 
grantee,  Adeline  Butterfield,  presents  what 
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is  sometimes  termed  a  "contingency  with  a 
■double  aspect."  The  first  event  or  aspect 
contemplated  is  that  the  grantee  should 
have  a  child  or  children,  who  should  take 
the  remainder  in  fee  simple,  limited  upon 
the  life  estate.  In  the  event  of  the  death 
•of  the  life  tenant,  leaving  survivint;  her  no 
•child  or  children  to  take  the  remainder, 
then  the  second  aspect  of  the  deed  was  to  l>e- 
<K>me  effective,  and  vest  the  remainder  in 
the  "heirs  generally  of  the  said  Adeline  But- 
terfield,"  with  the  exception  of  George  But- 
terfield.  The  court  below  decreed  that  Roy 
Grellatly,  the  adopted  child  of  Adeline  Gel- 
latly  {n^e  Butterfield),  by  virtue  of  his 
-adoption  became  the  "child"  of  the  grantee, 
within  the  meaning  of  the  language  of  the 
deed.  This  decree  is  earnestly  opposed  b^ 
the  appellants  on  the  ground  that  at  the 
date  of  the  conveyance  in  question,  Febru- 
ary, 1853,  there  was  in  effect  no  statute  of 
adoption  in  this  state,  and  that  the  grantor,, 
therefore,  could  not  and  did  not,  in  creat- 
ing the  remainder  in  the  deed  in  the  "child" 
or  "children"  of  Adeline  Gellatly,  contem- 
plate the  adoption  by  her  of  a  child,  and  that 
to  so  decree  is,  in  effect,  the  creation  of  an 
artificial  child,  which  at  the  date  of  the 
deed  could  have  and  did  have  no  existence, 
in  contemplation  of  law,  or  in  the  mind 
•of  the  maker  of  the  deed.  The  question 
presented  for  our  decision  is,  Who  is  enti- 
tled to  the  fee  in  the  premises  in  contro- 
versy? And,  in  our  view  of  the  case,  so  far 
as  the  ultimate  vesting  of  the  fee  is  con- 
cerned, it  does  not  matter  whether  or  not 
Roy  Gellatly,  the  adopted  child,  is  a  "child," 
within  the  meaning  of  the  deed,  and  entitled, 
as  such,  to  the  remainder  upon  the  deter- 
mination of  the  life  estate.  If  it  should 
1)6  held  that  the  circuit  court  committed  no 
•error  in  its  finding,  the  remainder,  as  a  mat- 
ter of  course,  vests  in  Roy  Gellatly.  If, 
however,  it  be  conceded  that  that  finding, 
in  so  far  as  it  holds  Roy  Grellatly  a  "child," 
within  the  meaning  of  the  deed,  is  errone- 
ous, still,  in  our  opinion,  he  must  take  the 
fee  as  "heir  generally''  of  Adeline  Gellatly, 
under  the  second  aspect  of  the  contingency 
in  the  deed.  Appellants  and  their  alleged 
cotenants,  if  entitled  to  the  fee  at  all,  must 
be  the  "heirs  generally"  of  Adeline  Gellatly. 
Their  estate  as  such,  prior  to  her  death, 
would  have  been  but  a  mere  expectancy, 
•contingent  upon  her  death  without  child  or 
•children  in  whom  the  remainder  should  vest, 
and  in  no  sense  a  vested  right.  It  is  well 
•settled  that  a  mere  expectation  of  property 
in  the  future  is  not  a  vested  right,  and  may 
be  changed,  modified,  or  abolished  by  legis- 
lative a[ction.  McNeer  v.  McSeer,  142  111. 
388,  19  L.  R.  A.  256,  32  N.  E.  681;  Jack- 
son V.  Jackson,  144  111.  274,  33  N.  E.  51; 
Henson  v.  Moore,  104  111.  403.  A  contin- 
gent remainder,  such  as  appellants  had  in 
the  premises  prior  to  the  decease  of  Ade- 
line Gellatly,  does  not  rise  to  the  dignity 
-of  an  estate  in  the  land,  and  confers  no  in- 
tereiit  in  the  seisin.  Strictly  speaking,  it 
is  not  an  estate  at  all,  but  a  mere  chance 
of  having  one  if  the  contingency  turn  out 
favorably  to  the  remainderman.  20  Am.  & 
^2  L.  R.'  A. 


Eng.  Enc.  Law,  p.  849.  It  will  be  conceded 
that  if  Adeline  Gellatly  had  died,  leaving 
no  child  capable  of  becoming  her  heir  at 
law,  appellants  and  their  alleged  cotenants 
would  be  entitled  to  the  fee  in  the  premises 
in  controversy  under  that  clause  of  the  deed 
granting  the  remainder  to  the  "heirs  gen- 
erally of  the  said  Adeline  Gellatly." 

It  is  earnestly  insisted  on  behalf  of  ap- 
pellants that  the  grantor,  by  the  term  "heirs 
generally,"  meant  "collateral  heirs,"  but  we 
find  no  warrant  in  the  deed  for  so  holding. 
The  deed  itself  does  not  show  that  he  used 
the  language  "heirs  generally"  in  any  other 
than  its  commonly  accepted  legal  sense.  To 
hold  otherwise  is  to  enter  the  field  of  specu- 
lation as  to  his  intentions,  which  is  not  per- 
missible. In  giving  construction  to  deeds, 
we  are  confined  to  the  terms  of  the  instru- 
ment itself;  the  object  being  to  ascertain 
the  intention  of  the  grantor  as  expressed  by 
the  language  used,  and  not  the  unexpressed 
purpose  which  may  at  the  time  have  existed 
in  his  mind.  Where  there  is  no  ambiguity 
in  the  terms  used,  or  where  the  language 
used  has  a  settled  legal  meaning,  the  in- 
strument itself  is  the  only  criterion  of  the 
intention  of  the  party.  Fourier  v.  Black, 
130  III.  363,  11  L.  R.  A.  670,  26  N.  E.  596; 
Bradish  v.  Tocum,  130  111.  386,  23  N.  E. 
114;  Ballance  v.  Peoria,  180  111.  29,  54  N. 
E.  428.  Anderson  defines  "heir  general"  as 
"he  upon  whom  the  law  casts  the  realty  of 
an  intestate."  Anderson,  Law  Diet.  p.  508. 
Bouvier  defines  "heir  general"  as  "heir  at 
common  law,"  and  defines  "heir  at  common 
law"  as  "he  who  is  born  or  begotten  in  law- 
ful wedlock,  and  upon  whom  the  law  casts 
the  estate  in  lands,  tenements,  or  heredita- 
ments immediately  upon  the  death  of  the 
ancestor."  1  Bouvier,  Law  Diet.  p.  746. 
Again,  "heir"  is  defined  as  one  who,  upon 
the  death  of  another,  acquires  or  succeeds 
to  his  estate  by  right  of  blood  and  by  opera- 
tion of  law;  "he  upon  whom  the  law  cn.sts 
the  estate  immediately  upon  the  death  of 
the  ancestor."  2  Bl.  Com.  p.  201.  In  the 
Roman  law  and  in  the  modern  civil  law 
"heir"  has  a  more  extended  signification 
than  in  the  common  law.  By  it  the  term 
is  applied  to  all  persons  entitled  to  succeed 
to  the  estate  of  one  deceased,  whether  by 
act  of  the  party  or  by  operation  of  law. 
9  Am.  &  Eng.  Enc.  Law,  p.  367. 

Adoption  of  children  was  a  thing  un- 
known to  the  common  law,  but  was  a  fa- 
miliar practice  under  the  Roman  or  civil 
law;  and  our  modern  statutes  of  adoption 
are  taken  from  the  latter,  and  so  far  modi- 
fy the  rules  of  common  law  as  to  the  suc- 
cession of  property.  The  Illinois  statute  of 
adoption  provides  that  "a  child  so  adopted 
shall  be  deemed,  for  the  purpose  of  inhen- 
tance  by  such  child,  .  .  .  and  other  le- 
gal consequences  and  incidents  of  the  nat- 
ural relation  of  parents  and  children,  the 
child  of  the  parents  by  adoption,  the  same 
as  if  he  had  been  born  to  them  in  law- 
ful wedlock."  [1  Starr  &  C.  Anno.  Stat, 
chap.  4,  §  5.]  It  is  not,  and  could  not  be, 
contended  that  if  Adeline  Gellatly  had  died 
intestate,  owning  property  in  her  own  right, 
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the  appellee,  her  adopted  child,  would  not 
have  succeeded  to  her  estate,  under  the  stat- 
ute of  adoption,  as  her  *'heir  general."  The 
deed  in  question  here,  in  the  event  of  the 
failure  of  the  first  contingency,  conveys  the 
premises  therein  described,  not  to  the  heirs 
general  of  the  grantor,  but  to  the  *'heirs 
generally"  of  the  grantee,  Adeline  Butter- 
field  (Gellatly)  ;  and,  there  being  no  lan- 
guage in  the  deed  to  indicate  that  the  gran- 
tor used  the  words  in  any  but  their  ordinary 
legal  signification,  "heirs  generally"  must 
be  held  to  indicate  the  adopted  child,  Roy 
Gellatly, — the  person  upon  whom  the  law, 
as  now  fixed  by  the  legislature,  has  im- 
pressed the  character  of  "heir"  of  Adeline 
Gellatly. 

For  the  reasons  indicated,  we  think  the 
circuit  court  committed  no  error  in  holding 
that  appellee  Roy  Gellatly  is  entitled  to  the 
fee  in  the  premises  described  in  the  deed 
from  Justin  Butterfield  to  Adeline  Butter- 
field,  and  in  enjoining  appellants  and  their 
cotenants  from  claiming  any  right,  title,  or 
interest  in  the  premises,  and  its  decree  will 
accordingly  be  affirmed. 

MasTvder,  J.,  dissenting: 

I  cannot  concur  in  the  reasoning  of  this 
opinion.  If  there  is  anything  that  is  clear 
about  the  deed  of  Justin  Butterfield  to  his 
daughters,  it  is  that  he  intended  to  draw  a 
distinction  between  her  children  and  her 
"heirs  generally."  "Heirs  generally"  was 
intended  to  mean  something  else  than  a 
child^  and  this   intention  is  clearly   mani- 


fested by  the  reference  to  George  Butter- 
field, the  grantor's  son,  and  the  brotlicr  of 
Mrs.  Gellatly.  In  default  of  "children,"  the 
"heirs  generally"  are  to  take.  Clearly,  the 
adopted  son,  Roy  Gellatly,  could  not  take  aij- 
one  of  the  "heirs  generally."  He  could  only 
take,  if  at  all,  as  a  child.  The  reference,  in 
the  use  of  the  words  "heirs  generally,"  is 
manifestly  to  collateral  heirs, — the  class  to 
which  Mrs.  Gellatly's  brother,  George  But- 
terfield, belonged.  Roy  Gellatly  cannot  be 
an  heir  of  any  kind,  except  so  far  as  he 
becomes  such  by  being  an  adopted  child. 
If  he  was  not  a  child,  then  Mrs.  Gel  lath- 
died  without  children,  and  the  "heirs  gen- 
erally" take;  and  he  cannot  be  classed 
among  them,  not  being  a  child,  and  not  be- 
ing related  in  any  way  otherwise  than  by 
adoption.  If  the  grantor  did  net  intend  to 
refer  to  an  adopted  child  of  his  daughter  as 
one  of  her  children,  then  he  could  not,  by 
the  same  reasoning,  have  intended  to  refer 
to  such  adopted  child  as  one  of  her  "heirs 
generally."  If  no  future  act  of  adoption 
was  within  the  grantor's  contemplation,  it 
was  not  so  for  the  purpose  of  irukini^  such 
adopted  child  an  "heir  generally."  any  more 
than  it  was  for  the  purpose  of  making  him 
a  "child." 

Bosss,  Ch.  J.:     I  concur  in  the  dissent- 
ing opinion  of  Masrader,  J. 

Petition  for  rehearing  stricken  from  fllea 
December  6,  1900. 
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*Aii  act  of  tUe  Idaho  lefflslatnre  estab- 
llslilnir  qaarantlne  against  diseased 
sheep,  etc.,  passed  on  March  13,  1899,  held 
not  to  be  In  contravention  of  |  8,  art.  1,  or 
§  2,  art.  4,  of  the  Constitution  of  the  United 
States. 

(January  23,  1900. )t 

APPEAL  by  defendant  from  a  judgment  of 
the   District  Court  for   Oneida   County 
convicting  him  of  violating  the  law  provid- 
ing a  quarantine  for  srheep.     Affirmea. 
The  facts  are  stated  in  the  opinion. 
Mcsfira.    Brown   Sc   Henderson,    8.    C. 
Winters,  and  James  H.  Moyle,  for  ap- 
pellant: 
This  legislation  is  unconstitutional. 

•Headnote  by  Huston,  Ch.  J. 


tThls  decision  was  affirmed  by  the  Supreme 
Court  of  the  United  States  on  April  22,  1901. 

Note. — As  to  the  validity  of  statutory  regu- 
lations respecting  Infected  animals,  see  note  to 
Grimes  v.  Eddy  (Mo.)  26  L.  R  A.  638 
52  L.  T^.  A. 


State  V.  DuckiDorth  (Idaho)  39  L.  R.  A. 
30.5,  .^1  Pac.  456;  Territory  v.  Evans,  2 
Idaho,  634,  7  L.  R.  A.  288,  23  Pac.  115; 
Hannibal  &  St,  J.  R.  Co.  v.  Hwacn,  05  U.  S. 
405,  24  L.  ed.  527;  Kimmish  v.  Ball,  129  U. 
S.  217.  32  L.  ed.  095,  2  Inters.  Com.  Rep. 
407,  9  Sup.  Ct.  Rep.  277;  Missouri,  K.  6  T. 
R.  Co.  V.  Hdber,  109  U.  S.  613,  42  L.  ed.  878, 
18  Sup.  Ct.  Rep.  488. 

Wherever  It  is  apparent  that  the  legisla- 
tion was  not  in  good  faith  to  provide  for  the 
health  or  regulation  of  their  own  property 
or  persons,  but  to  hamper  or  prevent  the  in- 
troduction of  other  property  from  other 
states  to  create  difficulties  with  regard  to 
them,  the  court  declares  the  law  unconstitu- 
tional as  an  attempt  to  interfere  with  com- 
merce. 

Re  Rcbman,  3  Inters.  Com.  Rep.  126,  41 
Fed.  808 ;  Brimmer  v.  Rebman^  138  U.  S.  78, 
34  L.  ed.  802,  3  Inters.  Com.  Rep.  485,  11 
Sup.  Ct.  Rep.  213;  Voight  v.  WHght,  141  U. 
S.  62,  35  L.  ed.  638,  11  Sup.  Ct.  Rep.  855; 
Minnesota  v.  Barber,  136  U.  S.  313,  34  L.  od. 
455,  3  Inters.  Com.  Rep.  185,  10  Sup.  Ct- 
Rep.  802. 

It  is  for  the  legislature,  and  not  for  the 
executive  or  judiciary,  to  say  what  shall  Ix; 
quarantined,  and  on  what  terms  and  in  what 
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way  these  sbeep  shall  be  admitted,  or  han- 
dled when  they  are  admitted. 

This  is  a  power  that  the  legislature  can- 
not delegate  to  the  governor. 

Sutherland,  Stat.  Constr.  H  68,  pp.  69,  71; 
SUnger  v.  Hetinemany  38  Wis.  504;  State  v. 
Field,  17  Mo.  629,  59  Am.  Dec.  275;  Cooley, 
Const.  Lim.  1st  ed.  pp.  116,  117,  note. 

Mr.  JoHa  J.  GnJiten  also  for  appellant. 

Mr.  Samuel  H.  Hays,  Attorney  General, 
for  respondent: 

The  act  makes  no  distinction  between  citi- 
zens of  Idaho  and  citizens  of  Utah  having 
sheep  in  Box  Elder  county.  The  right  to 
spread  disease  is  not  one  of  the  "privileges 
and  immunities"  of  citizenship.  An  article 
carrying  disease  is  not  a  merchantable  ar- 
ticle; it  is  not  a  subject  of  commerce,  and 
"privileges  and  immunities"  are  not  vested 
in  it. 

License  Cases,  6  How.  676,  12  L.  ed.  288. 

The  14th  Amendment  was  not  designed  to 
interfere  with  the  power  of  the  state  to  pro- 
tect the  lives,  liberty,  and  property  of  itd 
citizens,  and  to  promote  their  health,  morals, 
education,  and  good  order. 

Giozza  v.  Tierm<my  148  U.  S.  667,  37  L. 
ed.  599,  13  Sup.  Ct  Rep.  721;  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273;  Crowley  v.  Christensen,  137 
U.  S.  86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep.  13; 
People  V.  Bray,  105  Cal.  344,  27  L.  R.  A. 
158,  38  Pac.  731 ;  Re  Considine,  83  Fed.  167 ; 
Klmmish  V.  Ball,  129  U.  S.  217,  32  L.  ed. 
605,  2  Inters.  Com.  Rep.  407,  9  Sup.  Ct.  Rep. 
277;  Mclle  v.  McGuckin,  37  L.  ed.  934. 

The  police  powers  of  the  state  justify  the 
adoption  of  precautionary  measures  against 
social  evils. 

Hannibal  d  St.  J,  R.  Co.  v.  Husen,  96  U. 
8.  405,  24  L.  ed.  527. 

The  police  power  of  the  states  was  not  sur- 
rendered when  the  people  of  the  United 
States  conferred  upon  Congress  the  general 
|>ower  to  regulate  commerce  with  foreign  na- 
tions and  between  the  several  states. 

Patterson  v.  Kentucky,  97  U.  S.  501,  24  L. 
ed.  1H5;  Louisville  d  N.  R.  Co.  v.  Kentucky, 
161  U.  S.  699,  40  L.  ed.  858,  16  Sup.  Ct.  Rep. 
714;  Missouri,  K.  d  T.  R.  Go.  v.  Baher,  169 
U.  S.  632,  42  L.  ed.  884,  18  Sup.  Ct.  Rep. 
488;  Gibbons  v.  Ogden,  9  Wheat.  203,  6  L. 
ed.  71. 

It  is  customary  in  statutes  of  this  kind 
to  provide  for  a  quarantine  against  infected 
localities. 

U.  S.  Rev.  Stat.  2d  ed.  Supp.  794;  Mont. 
Pol.  Code,  §§  3008,  3035;  Wyo.  Laws  1899, 
§1  2081,  2082;  Act  of  Congress,  Feb.  15, 
lSa3 :  Cal.  Pol.  Code,  §  3017 ;  Hurst  v.  War- 
ner, 102  .Mich.  238,  26  L.  R.  A.  484,  60  N.  W. 
440;  Minneapolis,  St.  P.  d  8.  S.  M.  R.  Co. 
V.  Milncr,  57  Fed.  276;  St.  Louis  S.  W.  R. 
Co.  V.  Smith,  20  Tex.  Civ.  App.  451,  49  S.  W. 
627 ;  Compagnie  Franeaise  de  Nav.  a  Vapeur 
V.  State  Bd.  of  Health,  51  La.  Ann.  645,  25 
So.  691 ;  Lynch  v.  Grayson,  6  N.  M.  487,  25 
Pac.  992,  Affirmed  in  163  U.  S.  468,  41  L.  ed. 
230,  16  Sup.  Ct.  Rep.  1064;  Croff  v.  Cresse, 
7  Okla.  408,  54  Pac.  658. 

The  disinfection  of  an  entire  class  of  goods 
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may  be  required,  whether  actually  infected 
or  not. 

2'rain  v.  Boston  Disinfecting  Co.  144 
:Mns3.  523,  59  Am.  Rep.  113,  11  N.  E.  929. 

Compulsory  vaccination  has  been  upheld. 

Morris  v.  Columbus,  102  Ga.  792,  42  L.  R. 
A.  175,  30  S.  E.  850;  Duffield  v.  Williams- 
port  School  Dist.  162  Pa.  476,  25  L.  R.  A. 
152,  29  Atl.  742;  Abeel  v.  Clwrk,  84  Cal.  226,. 
24  Pac.  383. 

The  exclusion  of  all  sheep  coming  from 
the  infected  distri«t  was  a  reasonable  quar- 
antine regulation. 

St.  Louis  V.  Boffinger,  19  Mo.  13;  Kimmish 
V.  Ball.  129  U.  S.  217,  32  L.  ed.  695,  2  Inters. 
Com.  Rep.  407,  9  Sup.  Ct.  Rep.  277;  Mis- 
souri, K.  d  T.  R.  Co.  V.  Haher,  169  U.  8.  613,. 
42  L.  ed.  878,  18  Sup.  Ct.  Rep.  488. 

Hnflton,  Ch.  J.,  deliveied  the  opinion  of 
the  court: 

The  appellant  was  convicted  of  a  violation 
of  the  provisions  of  an  act  of  the  legislature 
of  Idaho,  and  the  proclamation  of  the  gover- 
nor issued  under  and  in  obedience  to  the  com- 
mand of  said  statutes,  from  which  judgment 
this  appeal  is  taken.  The  gaid  act  is  as  fol- 
lows : 

"Sec.  1.  Whenever  tiie  governor  of  the 
state  of  Idaho  ha«  reason  to  believe  that  scab 
or  any  otlier  infectious  disease  of  sheep  has 
become  epidemic  in  certain  localities  in  any 
other  state  or  territory,  or  that  conditions 
exist  that  render  sheep  likely  to  convey  dis- 
ease, he  must  thereupon,  by  proclamation, 
designate  such  localities  and  prohibit  the  im- 
portation from  them  of  any  sheep  into  the 
state,  except  under  such  restrictions  as,  after 
consultation  with  the  state  sheep  inspector, 
he  may  deem  proper.  Any  person  or  corpo- 
ration who,  after  publication  of  such  proc- 
lamation, receives  m  charge  any  such  sheep 
from  any  of  the  prohibited  districts,  and 
transports,  conveys,  or  drives  the  same  to 
and  within  the  limits  of  any  of  the  counties* 
of  this  state,  is  punishable  by  fine  not  ex- 
ceeding $1,000  nor  less  than  $200,  and  is  li- 
able for  all  damages  that  may  be  sustained 
by  any  person  by  reason  of  the  importation 
or  transportation  of  such  prohibited  sheep. 

'*Sec.  2.  Upon  issuing  such  proclamation, 
the  owners  or  pei'.sons  in  charge  of  any  sheep 
being  shipped  into  Idaho,  against  whick 
quarantine  has  been  declared,  must  forthwith 
notify  the  deputy  inspector  of  the  county 
into  wliicli  such  sheep  first  come,  of  such  ar- 
rival, and  such  owner  or  persons  in  charge 
must  not  allow  any  sheep  so  quarantined  to 
pass  over  or  upon  any  public  highway,  or 
upon  the  ranges  occupied  by  other  sheep,  or 
within  5  miles  of  any  corral  in  which  sheep 
are  usually  corralled  until  such  sheep  have 
first  been  inspected,  and  any  person  failing 
to  comply  with  the  provisions  of  this  section 
is  punishable  as  provided  in  section  one  of 
this  act  and  is  liable  for  all  damages  sus- 
tained by  any  person  by  reason  of  the  fail- 
ure to  comply  with  the  provisions  of  this 
section." 

On  the  12th  day  of  April,  1899,  the  gov- 
ernor of  Idaho,  in  compliance  with  the  pro- 
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virions  of  said  act,  issued  the  following  proc- 
lamation : 

State  of  Idaho,  Executive  Office. 

Whereas,  I  have  received  statements  from 
reliable  woolgrowers  and  stock  raisers  of  the 
state  of  Idaho,  said  statements  being  supple- 
mented by  affidavits  of  reputable  persons,  all 
to  the  effect  tliat  the  disease  known  as  'scab' 
or  'scabbios'  is  epidemic  among  sheep  in  cer- 
tain localities  or  districts,  viz.  in  the  county 
of  Cache,  state  of  Utah,  the  county  of  Box 
Elder,  state  of  Utah,  and  the  county  of  Elko, 
in  the  state  of  Nevada;  and  whereas,  it  is 
known  that  sheep  from  said  districts  are  an- 
nually moved,  driven,  or  imported  into  the 
state  of  Idaho,  and,  if  so  moved,  would  there- 
by spread  infection  and  disease  on  the  ranges 
and  among  the  sheep  of  Uiis  state,  which 
act  would  result  in  great  disaster:  Now, 
therefore,  I,  Frank  Steuenberg,  governor  of 
the  state  of  Idaho,  by  virtue  of  authority  in 
me  vested,  and  after  due  consultation  with 
the  state  sheep  inspector,  do  hereby  prohibit 
the  im}X)rtation,  driving,  or  moving  into  the 
state  of  Idaho  of  all  sheep  now  being  held, 
herded,  or  ranged  within  said  infected  dis- 
trict, viz.  the  county  of  Cache,  in  the  state 
of  Utah,  the  county  of  Box  Elder,  in  the  state 
of  Utah,  and  the  county  of  Elko,  in  the  state 
of  Nevada,  or  which  may  hereafter  be  held, 
herded,  or  ranged  within  said  infected  dis- 
tricts, for  a  period  of  sixty  days  from  and 
after  tlie  date  of  this  proclamation.  After 
the  termination  of  said  sixty  days,  sheep  can 
be  moved  into  this  state  only  upon  compli- 
ance with  all  laws  ol  the  state  of  Idaho  re- 
garding the  inspection  and  dipping  of  sheep. 
In  witness  whereof,  I  have  hereunto  set  my 
hand,  and  caused  to  be  affixed  the  great  seal 
of  the  state.  Done  at  Boise,  the  capital, 
this  12th  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  nine- 
ty-nine.     Frank  Steuenberg       [Seal.] 

By  the  governor: 

M.  Patri,  Secretary  of  State. 

While  there  are  some  sixteen  assignments 
of  error  in  this  case,  it  is  conceded  by  counsel 
for  appellant  that  the  important  question 
involved  is  the  constitutionality  of  the  act 
of  the  legislature  of  Idaho  under  which  the 
conviction  was  had.  It  is  claimed  that  this 
case  comes  within  the  reasoning  of  this  court 
in  the  case  of  State  v.  Duckworth  (Idaho) 
39  L.  K.  A.  365,  61  Pac  456.  In  that  case 
the  defendant  was  convicted  of  a  violation  of 
an  act  of  the  legislature  of  Idaho  passed  in 
1895,  and  amended  in  1897,  S  6  of  which  act 
provides  as  follows:  "§  6.  Any  person, 
persons,  company,  corporation,  or  associa- 
tion intending  to  bring,  or  cause  to  be 
brought,  from  any  other  state  or  territory 
into  any  of  the  counties  of  the  state  of  Idaho, 
any  sheep,  he  or  they  must  first  notify  the 
deputy  sheep  inspector  of  the  district  or 
county  nearest  to  the  point  of  entrance  into 
this  state  that  at  a  fixed  date  he  will  be 
within  twenty  miles  from  the  state  line  at  a 
designated  point,  with  said  sheep  for  inspec- 
tion; and  it  shall  be  the  duty  of  the  deputy 
sheep  inspector  to  examine  such  sheep  within 
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three  days,  and  if  pronounced  sound,  to  im- 
mediately dip  such  sheep  once,  and  then, 
upon  being  tendered  his  compensation  as 
hereinafter  provided,  issue  a  permit  allow- 
ing such  sheep  to  enter  this  state  subject  to 
such  regulations  as  are  enforced  on  residcat 
sheep.  But  if  such  sheep  are  found  scabby 
or  infected  with  any  contagious  or  infec- 
tious disease,  then  the  deputy  sheep  in- 
spector must  dip  said  sheep  twice  with  an 
interval  of  from  eight  to  fifteen  days  be> 
tween  dipping  and  Uien  issue  a  permit  for 
said  sheep  to  enter  said  state  under  the  same 
regulations  as  heretofore  provided :  provided, 
however,  that  all  sheep  must  enter  said  state 
within  tixree  days  from  final  dipping,  other- 
wise permits  so  issued  shall  be  null  and  void. 
And  any  person  or  persons  violating  any  of 
the  provisions  of  this  section  shall  be  deemed 
giiilty  of  a  misdemeanor,  and  upon  convic- 
tion, they  shall  be  punished  by  a  fine  of  not 
less  than  one  hundred  ($100.00)  dollars,  or 
more  than  three  hundred  ($300)  dollars,  or 
by  imprisonment  in  the  county  jail  not  less 
than  two  months  nor  more  than  six  months, 
or  by  both  such  fine  and  imprisonment:  pro- 
vided, that  any  person,  persons,  company, 
corporation,  or  association  bringing  or  caus- 
ing to  be  brought  any  sheep  into  any  coun- 
ties of  this  state  in  violation  of  the  provi- 
sions of  this  act,  shall  be  fined  in  addition 
to  the  penalty  imposed  in  this  section,  five 
cents  per  head,  for  every  sheep  so  brought 
into  this  state,  which  shall  be  a  lien  on  said 
sheep;  and  it  shall  be  the  duty  of  the  dep- 
uty sheep  inspector  to  seize  and  hold  such 
sheep  by  sucli  means  as  he  deems  best,  for  a 
period  of  ten  days,  and  if  said  sum  is  not 
paid  within  that  period,  to  advertise  and  sell 
said  sheep,  or  as  many  of  the  same  as  may 
be  necessary  to  satisfv  and  pay  such  fine  and 
costs."  And  5  14  of  the  law  of  1895  pro- 
vides as  follows:  ''§  14:  It  shall  be  unlaw- 
ful for  any  person,  persons,  company,  cor- 
poration, or  association,  owning,  control- 
ling, or  managing  any  ferry  boat,  toll  bridge, 
car,  steamboat,  or  other  things  used  for 
transportation,  to  allow  any  sheep  to  be  car- 
ried thereon,  unless  the  party  in  charge  of 
said  sheep  shall  first  produce  a  certificate 
from  a  deputy  sheep  inspector  appointed 
under  this  act,  that  said  sheep  are  free  from 
scab,  scabbies,  and  other  infectious  or  con- 
tagious disease.  Any  violation  of  this  sec- 
tion shall  be  deemed  a  misdemeanor  and 
punishable  by  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  two  hundred 
and  fifty  dollars." 

A  comparison  of  the  act  of  1897  with  the 
act  under  question  will,  we  think,  disclose 
a  greater  dilference  than  existed  between  the 
law  of  Missouri  held  by  the  Supreme  Court 
of  the  United  States  to  be  invalid  in  Hanni- 
hal  d  St.  J.  R.  Co.  V.  Huaen,  95  U.  S.  465, 
24  L.  ed.  527,  and  the  law  of  Kansas,  the  va- 
lidity of  which  was  sustained  by  the  same 
court  in  Mtssourif  K.  4>  T.  R.  Co.  v.  Haber, 
109  U.  S.  613,  42  L.  ed.  878,  18  Sup.  Ct.  Rep. 
488.  The  statute  under  consideration  in  the 
case  of  State  v.  Duckworth  (Idaho)  39  L. 
K.  A.  3G5,  51  Pac.  456,  prohibited  the  intro- 
duction into  this  state,  in  any  manner  or 
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form,  or  tiie  transportation  through  the 
states  in  any  way  or  by  any  means,  of  any 
aheep,  until  same  had  been  inspected  by  a 
sheep  inspector  of  Idaho,  which  inspection 
most  be  made  20  miles  beyond  the  state  line 
of  Idaho;  and  all  sheep  must  be  dipped  at 
least  once,  and,  if  found  infected,  twice,  be- 
fore they  were  allowed  to  enter  the  state; 
and  all  this  to  be  done  by  a  sheep  inspector 
of  Idaho,  20  miles  beyond  the  line  of  the 
state.  The  law  of  1899  wss  intended  as  a 
quarantine  law.  It  does  not  exclude  all 
sheep,  but  only  such  as,  from  the  fact  of 
their  coming  from  an  infected  district,  are 
liable  to  import  disease.  The  statute  of 
189U,  under  which  appellant  was  convicted, 
is  simply  a  quarantine  law — ^nothing  more, 
nothing  less.  We  do  not  understand  that  it 
is,  or  ever  was,  an  essential  to  the  enforce- 
ment of  a  quarantine  tha/t  the  fact  of  the  ex- 
istence of  the  disease  in  the  subject  of  the 
quarantine  should  be  primarily  established. 
As  we  understand,  it  is  a  preventive  meas- 
ure. It  will  hardly  be  claimed,  we  appre- 
hend, that  the  state  has  not  the  power  to 
prevent,  by  legislative  enactment,  the  intro- 
duction within  its  boundaries  of  diseased 
animals;  and  this  is  all  that  the  act  under 
consideration  purports  or  is  intended  to  ac- 
complish. 

The  chief  of  the  bureau  of  animal  indus- 
try, in  his  report  to  the  secretary  of  agricul- 
ture dated  March  15,  1898,  says:  "In  the 
United  States  some  sections  have  been  over- 
run with  sheep  scab,  and  many  persons  en- 
gaged in  the  sheep  industry  have  been  forced 
to  forsake  it  because  of  their  losses  from 
this  disease.  It  is  probable  that,  in  its  de- 
struction of  invested  capital,  sheep  scab  is 
second  only  to  hog  cliolera,  among  our  ani- 
mal diseases.  T^e  large  flocks  of  the  plains 
and  Rocky  Mountain  region,  and  the  feeding 
stations  further  east,  have  suffered  severely, 
and  are  constantly  sending  diseased  animals 
to  the  great  stock  yards  of  this  country." 

The  same  officer  states  in  his  letter  trans- 
mitting his  report  to  the  secretary  of  agri- 
culture: "The  disease  known  as  'scab'  is 
one  of  the  most  serious  drawbacks  to  the 
sheep  industry,  and  results  in  enormous  fi- 
nancial losses;  yet,  despite  its  insidious  na- 
ture, its  ease  of  transmission,  its  severe  ef- 
fects, and  its  prevalence  in  certain  local i- 
tiee,  it  is  a  disease  which  yields  readily  to 
proper  treatment."  That  the  length  of  time 
of  quarantine  fixed  by  the  Idaho  statute  is 
not  excessive  is,  we  think,  shown  by  the 
rules  laid  down  by  the  authority  already 
cited :  "  ( 1 )  Scabby  sheep  should  never  be 
driven  upon  a  public  road;  (2)  sheds  in 
which  scabby  sheep  have  been  kept  should 
be  thoroiiphly  cleaned,  disinfected,  and  aired, 
and  should  be  left  unused  for  at  least  four 
weeks  (better,  two  months)  before  clean 
sheep  are  placed  in  them;  (3)  fields  in  which 
scabby  sheep  have  been  kept  should  stand 
vacant  at  least  four  weeks  (better,  six  or 
eight)  before  being  used  for  clean  sheep; 
(4)  a  drenching  rain  will  frequently  serve 
to  disinfect  a  pasture,  but  it  is  well  to  white- 
wash the  posts  against  which  scabby  sheep 
have  rubbed.  Even  after  observing  the  pre- 
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cautions  here  given,  it  is  not  possible  to  ab- 
solutely guarantee  that  there  will  be  no  re- 
infection, but  the  probabilities  are  against 
it."  Report  of  Chief  of  Bureau  of  Animal 
Industry,  1898.  With  this  authoritative 
statement  before  them,  the  legislature  of  Ida- 
ho enacted  the  law  under  consideration. 
That,  under  the  conditions  established  and 
recognized,  some  legislation  was  necessary 
for  the  effective  prevention  of  the  spread  of 
this  disease  among  the  sheep  of  this  state, 
must  be  conceded;  and  we  are  clearly  of  the 
opinion  that  that  adopted  by  the  legislature 
was  the  most  effective,  and  the  least  objec- 
tionable, that  could  have  been  adopted.  Coun- 
sel for  appellant  speaks  somewhat  contempt- 
uously of  these  reports  of  the  bureau  of 
animal  industry  to  the  Secretary  of  Agricul- 
ture of  the  United  States,  but  we  notice  that 
they  are  cited  as  authority  by  the  Supreme 
Court  of  the  United  States  in  Kitnmish  v. 
BaU,  129  U.  S.  217,  32  L.  ed.  695,  2  Inters. 
Com.  Rep.  407,  9  Sup.  Ct  Rep.  277.  The 
Supreme  Court,  in  the  last-mentioned  case, 
in  drawing  the  distinction  between  it  and 
the  case  of  Hannibai  de  8t,  J,  R,  Co.  v.  Husen, 
95  U.  S.  405,  24  L.  ed.  527,  says:  ''The  de- 
cision in  that  case  IHamUbal  d  8t  J.  B,  Co, 
V.  Huaen]  rested  upon  the  ground  that  no 
discrimination  was  made  by  the  law  of  Mis- 
souri, in  the  transportation  forbidden,  be- 
tween sound  cattle  and  diseased  cattle;  and 
this  circumstance  is  prominently  put  forth 
in  the  opinion."  The  same  distinction  ap- 
pears between  the  Idaho  law  of  1895  and 
1S97  and  the  law  of  1899.  The  law  of  1895 
and  1897  prohibited  the  bringing  into  the 
state  of  any  sheep  until  the  same  had  been 
inspected  and  treated  by  an  Idaho  sheep  in- 
spector 20  miles  beyond  the  state  line.  The 
law  of  1899,  and  the  proclamation  of  the 
governor  thereunder,  quarantine  sheep  com- 
ing from  an  infected  district  or  locality,  be- 
fore permitting  them  to  be  driven,  into  this 
state.  Our  legislature,  in  rightful  recogni- 
tion of  the  large  and  constantly  increasing 
importance  of  the  sheep  industry,  as  one  of 
the  most  important  elements  of  the  wealth 
and  resources  of  the  state,  have  enacted 
most  stringent  and  comprehensive  laws  for 
the  protection  of  those  animals  from  disease. 
But  what  avails  the  enactment  or  the  en- 
forcement of  laws  for  the  protection  of  sheep 
within  the  state,  if  we  are  to  be  constantly 
subject  to  an  invasion  of  sheep  from  the  in- 
fected districts  of  adjoining  states  or  coun- 
ties? And  we  do  not  think  that  a  law  made 
simply  and  solely  for  the  protection  of  the 
sheep  of  this  state  from  infection  by  the  in- 
troduction into  the  state  of  sheep  from  a 
known  infected  district  can  in  any  way  be 
said  to  interfere  with  commerce  between  the 
stales,  or  abridge  the  rights  of  citizens  of 
other  states  within  this  state.  The  law  only 
requires  persons  who  desire  to  drive  sheep 
into  this  state  from  known  infected  districts 
to  be  subject  to  the  same  rules  and  regula- 
tions for  Uie  prevention  and  cure  of  disease 
amoncr  their  sheep  so  sought  to  be  driven 
into  this  state  as  is  reqiiired  of  our  own  citi- 
zens. The  Supreme  Court  of  the  United 
States,  in  Missouri,  K.  d  T,  R.  Co.  v.  Hah€r» 
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169  U.  S.  613,  42  L.  ed.  878,  18  Sup.  Ct  Rep. 
488. — which  is,  we  believe,  the  latest  expres- 
sion of  that  court  upon  this  (question, — says : 
"Neitlier  corporations  nor  individuals  arc 
entitled, by  force  alone  of  the  Constitution  of 
the  United  States,  and  without  liability  for 
injuries  resulting  therefrom  to  others,  to 
brin^  into  one  state,  from  another  state,  cat- 
tle liable  to  impart  or  capable  of  communi- 
cating disease  to  domestic  cattle.  The  con- 
trary cannot  be  afl&rmed  under  any  sound  in- 
terpretation of  the  Constitution.  This 
court,  while  sustaining  the  power  of  the  Con- 
gress to  regulate  commeroe  among  the 
states,  has  steadily  adhered  to  the  principle 
that  the  »tates  possess,  because  they  have 
never  surrendered,  the  power  to  protect  the 
public  health,  the  public  morals,  and  the 
public  safety,  by  any  legislation  appropriate 
to  that  end  which  does  not  encroach  upon 
rights  guaranteed  by  the  national  Constitu- 
tion, nor  come  in  conflict  with  acts  of  Con- 
gress passed  in  pursuance  of  that  instru- 
ment. Although  the  powers  of  a  state  must, 
in  their  exercise,  give  way  to  a  power  ex- 
erted by  Congress  under  the  Constitution,  it 
has  never  b^n  adjudged  that  that  instru- 
ment by  its  own  force  gives  anyone  the  right 
to  introduce  into  a  state,  against  its  will, 
cattle  so  affected  with  disease  that  their  pres- 
ence in  the  state  will  be  dangerous  to  do- 
mestic cattle."  We  can  see  but  little  dif- 
ference in  principle  between  the  case  of  Mis- 
souri, K,  i  T,  R,  Co.  V.  Haber  and  the  case 
under  consideration.  The  Kansas  statute 
under  consideration  in  that  case  made  any 
person  or  persons  bringing  into  that  state 
any  cattle  liable  or  capable  of  communicat- 
ing Texas,  splenic,  or  Spanish  fever  to  any 
domestic  cattle  of  that  state,  liable  for  all 
damages  that  might  be  sustained  by  reason 
of  the  communication  of  said  disease: 
"Proof  that  the  cattle  which  such  person 
or  persons  are  charged  with  shipping,  driv- 
ing or  keeping,  or  which  are  claimed  to  have 
oommunicated  the  said  disease,  were  brought 
into  this  state  from  south  of  the  thirty-sev- 
enth parallel  of  north  latitude,  shall  be 
taken  as  prima  fade  evidence  that  su<!h  cat- 
tle were  between  the  Ist  day  of  February  and 
the  1st  day  of  December  of  the  year  in  which 
the  offense  was  committed  capable  of  com- 
municating and  lifiLble  to  impart  Texas, 
splenic  or  Spanish  fever  within  the  meaning 
of  this  act,  and  that  the  owner  or  owners, 
person  or  persons  in  charge  of  such  cattle 
had  full  knowledge  and  notice  thereof." 
And  this  statute  was  upheld  by  the  United 
States  Supreme  Court  against  a  contention 
predicated  upon  the  same  lines  contended 
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for  by  the  appellant  in  this  case,  to  wit,  the 
limit  of  the  power  of  the  state  in  the  matter 
of  public  regulations. 

The  contention  of  appellant  that  it  was 
not  shown  that  any  of  the  sheep  driven  by 
him  into  this  state  were  diseased,  or  that  he 
was  not  permitted,  although  ready,  to  prove 
that  none  of  said  &he|ep  were  diseased,  can- 
not be  entertained.  The  appellant  himself 
testified  that  he  had  the  sheep  in  Box  £3deT 
county,  Utah,  which  is  designated  in  the 
proclamation  of  the  governor  as  one  of  the 
infected  districts,  and  against  which  quar- 
antine had  been  declared  for  the  period  of 
twenty-five  days.  The  fact  that  these  sheep 
came  directly  from  an  infected  district  was 
suiBcient  to  establish  their  capability  and  li- 
ability to  communicate  disease.  The  au- 
thorities upon  the  disease  known  as  "sheep 
scab"  say  that  it  may  be  oommunicated  by 
contact  of  one  sheep  with  another,  or  indi- 
rectly from  tags  of  wool,  or  from  fences, 
posts,  etc,  against  which  scabby  sheep  have 
rubbcKl,  or  from  the  places  where  the  sheep 
have  been  "bedded  down."  See  report  of 
chief  of  bureau  of  animal  industry  for  189S. 
What  protection,  then,  have  the  sheepgrow- 
ers  of  Idaho,  without  the  aid  of  just  such 
preventive  laws  as  that  under  consideration  ? 

We  have  examined  and  considered  the  va- 
rious assignments  of  error  set  out  in  appel- 
lant's brief,  and  we  do  not  think  that  anv  of 
them  present  reversible  error.  Appellant 
claims  that  the  venue  is  not  properly  laid. 
We  do  not  think  this  contention  can  obtain. 
The  bringing  into  any  county  of  the  state 
of  sheep  from  the  prescribed  districts  is  an 
offense,  and  prosecution  therefor  may  be  in- 
stituted in  any  county  where  the  sheep  are 
found.  We  do  not  think  that  the  act  dele- 
gates to  the  governor  legislative  power.  It 
simply  requires  him  to  act  when  he  ascer- 
tains that  certain  conditions  exist.  This  is 
not  a  delegation  of  legislative  power,  as  we 
understand  it.  Having  ascertained,  throuch 
entirely  proper  and  legitimate  methods,  the 
existence  of  the  exigency  which,  under  the 
law,  required  him  to  act,  he  did  so.  He 
could  not  have  done  otherwise  without  be- 
ing obnoxious  to  the  charge  of  dereliction  in 
oHicial  duty.  The  claim  that  the  law  dis- 
criminates against  the  citizens  of  Utah  is 
entirely  unsupported.  We  think  most,  if 
not  all,  of  the  other  questions  raised  in  the 
assignment  of  errors  have  been  disposed  of 
in  this  opinion. 

The  judgment  of  the  District  Court  is  af- 
firmed, with  costs  to  respondent. 

Qnarles  and  SnlliTan,  JJ.,  concar. 
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STATE  of  Maryland,  Appt., 

V, 

Rufue  H.  VINCENT. 
(91  Md.  718.) 

i.  An  o1*Jecilon  to  an  Indictment 
TTltlclt  shoiTs  n  fntal  defect  upon  its 
face  may  be  taken  by  demurrer,  though  a  plea 
of  abatement  will  be  necessary  if  the  defect 
is  not  apparent  on  its  face. 

1.  An  indictment  fonnd  by  m  ffrnnd 
Jnrjr  consist Inff  of  twenty-tivo  per- 
sons only,  including  the  foreman,  is  bad  on 
demurrer  under  Local  Law  of  Prince  George 
County,  i  179,  providing  that  twenty-three 
persons  shall  constitute  the  grand  jury,  since 
such  statute  is  not  merely  directory,  but  man- 
datory, and  abrogates  the  common-law  rule 
which  allows  any  number  from  thirteen  to 
twentj-three. 

(Novefflber  16,  1900.) 

APPEAL  by  the  state  from  a  judgment  of 
the  Circuit  Court  for  Prince  George 
County  quashing  an  indictment  for  perjury 
alleged  to  have  been  committed  by  defendant 
before  the  grand  jury.    Affirmed, 

The  facta  are  stated  in  the  opinion. 

Messrs.  laidor  Bayner,  Attorney  Gen- 
arai,  and  Wllllaiii  M.  Lewln,  for  appel- 
lant: 

It  is  necessary  in  this  case  ta  distinguish 
between  the  number  of  jurors  requisite  to 
constitute  a  body  before  which  perjury  may 
be  committed  and  the  number  requisite  to 
constitute  a  valid  jury  for  the  purpose  of 
indicting. 

Even  admitting  that  a  grand  jury  cannot 
be  organized  with  less  than  twenty-three 
men,  still,  it  might  be  true  that  the  jury  con- 
sisted of  only  twenty- two  members  up  to,  and 
inclusive  of,  the  time  of  the  testimony,  and 
yet  was  legally  constituted  and  a  competent 
jury  twelve  days  later;  for  the  presumption 
IS  that  the  grand  jury  was  legally  and  regu- 
larly impaneled  in  every  respect,  at  the  time 
the  indictment  was  found,  no  matter  how 
many  or  how  few  it  may  have  been  composed 
of  twelve  days  prior  thereto. 

It  would  have  been  perfectly  proper  for 
aay  member  of  the  jury  list  to  have  ap- 
peared later  and,  upon  being  accepted,  sworn, 
and  charged,  to  have  joined  his  twenty-two 
fellows,  and  to  have  united  with  them  in 
their  deliberations. 

Com,  V.  KeUy,  123  Masa.  417;  Wadlin*8 
Case,  11  Mass.  142;  State  v.  Scarborough,  55 
Md.  345. 

The  crime  of  perjury  may  be  committed 
before  a  body  so  constituted. 

The  witness  was  properly  sworn,  and, 
liaving  recognized  and  submitted  to  the  jury 


NoTB. — For  number  of  grand  jurors  necessary 
or  proper  to  act,  see  State  v.  Belvel  (Iowa)  27 
L.  R.  A.  846,  and  note;  State  v.  Caldwell  (La.) 
41  L.  R.  A.  718. 

As  to  number  necessary  to  concur  In  flndlog 
an  Indictment,  see  State  v.  Hartley   (Nev.)  28 
L.  R.  A.  33,  and  note, 
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in  testifying  before  it,  he  will  not  be  heard 
to  question  its  validity  collaterally. 

Ex  parte  Raymond,  91  Cal.  545,  27  Pac. 
859 ;  iitate  v.  Brooks,  9  Ala.  9 ;  Plymouth  v. 
Painter,  17  Conn.  585,  44  Am.  Dec.  574; 
Howard  v.  Sexton,  1  Denio,  440 ;  Re  Wilson, 
140  U.  S.  575,  35  L.  ed.  513,  11  Sup.  Ct.  Rep. 
870;  Izcr  v.  State,  77  Md.  110,  26  AU.  282. 

The  statute  prescribing  the  number  is 
merely  directory,  in  any  view  of  the  case; 
being  designed  solely  to  secure  the  presence 
of  a  number  sufficient  for  twelve  to  concur 
in  an  indictment. 

State  v.  Scarborough,  55  Md.  345;  State 
V.  GLascow,  59  Md.  209;  State  v.  Ostrander, 
18  Iowa,  435,  note,  444;  Pybos  v.  State,  3 
Humph.  49;  Com,  v.  IVood,  2  Cush.  149; 
State  V.  Davis,  24  N.  C.  (2  Ired.  L.)  153; 
Beasley  v.  People,  89  111.  571;  Weeks  v. 
State,  31  Miss.  490;  Hudson  v.  State,  1 
Blackf.  317. 

Although  there  may  be  a  deficiency  in  the 
number  of  grand  jurors  summoned,  neverthe- 
less, if  enough  appear  to  form  a  jury,  the 
oourt  is  not  compelled  to  supply  the  defi- 
ciency, notwithstanding  the  statute  requires 
that  if  for  any  reason  the  panel  shall  not  be 
full  at  the  opening  of  court,  the  judge  shall 
direct  the  sheriff  to  sununon  a  sufficient 
number  of  persona. 

Thomp.  &  M.  Juries,  §  490. 

So  far  from  any  injury  resulting  to  the 
aecueed  by  reason  of  the  smaller  number, 
the  reverse  is  true;  for,  even  in  the  case  of 
the  jury  that  indicts,  the  smaller  the  num- 
ber the  less  the  likelihood  of  securing  the 
concurrence  of  the  necessary  twelve. 

State  V.  Keating,  85  Md.  188,  3§  Atl.  840; 
1  Bishop,  New  Crim.  Proc.  §  855;  State  v. 
Clayton,  11  Rich.  L.  581. 

The  recjuirement  of  the  statute  as  to  the 
selection  is  merely  directory  as  to  time  ( pro- 
vided, of  course,  that  it  is  not  prior  to  the 
day  of  which  the  court  crier  gives  the  no- 
tice) ;  and,  again,  the  accused  must  estab- 
lish by  affirmative  evi<Ience  that  he  suffered 
injury  by  any  delay  of  which  he  seeks  to 
take  advantage. 

State  V.  Keating,  85  Md.  188,  36  Atl.  840; 
State  V.  Smith,  38  S.  C.  270,  16  S.  E.  997; 
Colt  V.  Eves,  12  Conn.  243,  note  a;  Burlin" 
game  v.  Burlingame,  18  Wis  286;  State  v. 
Pitts,  58  Mo. 556;  State  y.Smith,Q7  Me. 328; 
Johnson  v.  State,  33  Miss.  363 ;  Rafe  v.  State, 
20  Ga.  GO;  Claussen  v.  La  Franz,  I  Iowa, 
226 ;  State  v.  Davis,  14  La.  Ann.  689 ;  Thomp. 
&  M.  Juries,  SS  679,  556  (4)  ;  State  em  rel. 
Webster  v.  Baltimore  County  Comrs.  29  Md. 
516. 

Mr.  Jamea  C.  Rosera,  for  appellee: 

In  the  selection  and  drawing  of  a  less 
number  than  that  prescribed  by  law,  t.  e., 
twenty-three,  a  legally  constituted  body  was 
not  obtained,  and  any  indictment  found  by 
any  such  body  is  illegal. 

McQuillen  v.  State,  8  Smedes  &  M.  587; 
Gladden  v.  pSlatc,  12  Fla.  562;  State  v.  Sy- 
hionds,  30  Me.  128;  State  v.  Williams,  5 
Port.  (Ala.)  130;  State  v.  Conner,  5  Blackt 
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325;  State  ▼.  Belvel,  89  Iowa,  405,  27  L.  K. 
A.  840,  60  N.  W.  646;  Barron  v.  People,  73 
111.  266. 

A  grand  jury  \a  not  instituted  so  much 
for  the  beneflt  of  one  charged  with  crime, 
as  it  is  to  subserve  and  protect  the  public 
interest 

Btauey  v.  State,  74  Md.  156,  21  Ati.  647. 

Our  jury  law  in  the  main  is  mandatory 
and  not  directory. 

Clare  v.  State,  30  Md.  164;  Green  v.  State, 
69  Md.  123,  43  Am.  Rep.  642;  Avirett  v. 
State,  76  Md.  534,  25  Atl.  676,  987;  State 
V.  Scarborough,  55  Md.  345. 

Statutes  in  derogation  of  the  common  law 
are  to  be  strictly  construed. 

Qreenvoood  v.  Greenicood,  28  Md.  369; 
Thistle  V.  Frosthurg  Coal  Co.  10  Md.  129; 
Hooper  v.  Baltimore,  12  Md.  464;  Miller  v. 
Stewart,  8  Qill,  129. 

If  the  language  of  a  statute  is  plain  and 
unambiguous  there  is  no  room  for  construc- 
tion. 

Smith  V.  State,  66  Md.  215,  7  Atl.  49; 
Alexander  v.  Worthington,  5  Md.  472; 
Clark  V.  Baltimore,  29  Md.  283;  Maanoell  v. 
State  ew  rel.  Baldwin,  40  Md.  293. 

Pearee,  J.,  delivered  the  opinion  of  the 
jcourt: 

The  appellee  was  indicted  in  the  circuit 
4»urt  for  Prince  George  county  for  the  crime 
•of  perjury  before  the  same  grand  jury  by 
which  tlie  indictment  was  found.  Upon  ar- 
raignment, he  pleaded  not  guilty,  but  subse- 
.quently,  and  presumably  with  the  leave  of 
the  court,  withdrew  this  plea,  and  filed  a 
general  demurrer  to  the  inaictment,  and  the 
xiourt  sustained  the  demurrer,  and  quashed 
-the  indictment,  from  which  action  this  ap- 
peal is  taken.  The  chief  and  the  only  sub- 
stantial question  presented  is  whether  it 
does  not  appear  upon  the  face  of  the  indict- 
ment, and  from  its  express  averments,  that 
the  grand  jury  was  so  selected,  drawn,  and 
constituted  as  to  be  incompetent  to  find  a 
valid  indictment.  Ordinarily,  there  is  a  pre- 
sumption of  law  that  the  grand  jury  was  le- 
gally and  regularly  select^,  drawn,  and  im- 
paneled according  to  law,  and  that  its  pro- 
ceedings at  the  time  the  indictment  was 
found  were  in  every  respect  legal  and  regu- 
lar. Slaie  V.  Scarborough,  65  Md.  350. 
But  this  presumption,  the  appellee  insists, 
does  not  arise  in  this  case,  because  he  con- 
tends that  the  indictment  upon  its  face 
shows:  (1)  That  the  grand  jur^  was  se- 
lected and  chosen  on  the  first  day  of  the 
term,  when  the  law  provides  that  it  shall  be 
selected  and  drawn  not  less  than  fifteen  days 
before  the  term;  and  (2)  that  it  was  com- 
posed of  only  22  grand  jurors,  when  the  law 
prescribes  23  as  the  requisite  number. 

We  shall  transcribe  here  so  much  of  the 
indictment  as  it  will  be  necessary  to  con- 
sider in  determining  this  appeal:  'The 
grand  jurors  of  the  state  of  Maryland  for 
the  body  of  Prince  George  county  do  on  their 
oath  present  that  heretofore,  to  wit,  at  a 
term  of  the  circuit  court  for  said  county, 
.  .  .  begun  on  the  first  Monday  of  April, 
being  the  second  day  thereof,  in  the  year 
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nineteen  hundred,  there  was  present  the  Hon. 
George  C.  Merrick,  one  of  the  associate 
judges  of  the  seventh  judicial  circuit  of  said 
state,  embracing  said  county,  .  .  .  and 
at  the  same  term  of  said  circuit  court,  to 
wit,  on  the  2d  day  of  April  in  said  year, 
there  was  duly  selected  and  chose*'  George 
W.  Wilson  as  foreman,  and  twenty-one  other 
good  and  lawful  men,  to  wit,  William  Berry, 
E.  L.  Houseman,  Daniel  McBarron,  Joseph 
W.  Clarke,  William  Binger,  John  B.  Dale, 
Columbus  C.  Chew,  George  Gude,  James  T. 
Grimes,  Samuel  Dugan,  J.  M.  T.  Martin,  Ed- 
ward W.  Perrie,  Tliomas  H.  Lyons,  E.  M. 
Hurley,  Peter  P.  Tighe,  Otho  S.  Pumphrey, 
J.  Henry  Murray,  Nathaniel  £.  Hungerford, 
Edward  H.  Butler,  John  F.  Dent,  and  Ben- 
jamin H.  C.  Bowie,  who,  together  with  the 
said  foreman,  constituted  and  composed  the 
grand  inquest  of  the  state  of  Maryland  for 
the  body  of  said  county,  commonly  called 
the  'grand  jury,'  for  the  April  term  of  said 
year,  who  were  then  and  there,  in  due  form 
of  law,  sworn  and  charged  to  inquire,"  etc 
Where  there  is  nothing  apparent  upon  the 
face  of  the  indictment  to  repel  the  presump- 
tion that  the  grand  jury  was  regularly  and 
legally  selected,  drawn,  and  impaneled,  the 
question  should  be  raised  by  plea  in  abate- 
ment before  pleading  to  tiie  merits;  but, 
where  the  indictment  itself  discloses  an  al- 
leged fatal  defect  in  this  r^ard,  the  objee- 
tion  may  be  properly  taken  by  demurrer. 
Under  the  laws  of  Wisconsin,  a  grand  jury 
constituted  of  a  less  number  than  16  is  in- 
sulTicient  to  find  a  good  bill ;  and  in  Fitzget  - 
did  V.  State,  4  Wis.  395,  the  indictment  was 
as  follows:  "State  of  Wisconsin,  Lafayette 
county,  ...  [to  wit:]  The  grand  ju- 
rors of  the  state  of  Wisconsin,  to  wit,  twelve 
good  and  lawful  men,  duly  elected,  drawn, 
chosen,  impaneled,  .  .  .  and  sworn  to 
inquire,"  etc  The  court  said  the  part  laid 
under  the  videlicet  might  have  been  omitted, 
and  the  indictment  still  have  been  good,  "be- 
cause tJien  the  legal  presumption  would  have 
been  that  the  jury  was  legally  constituted, 
but  here  the  case  is  different^  the  number 
being  stated  under  a  videlicet;"  and  it  was 
held  that  what  was  laid  under  the  videli- 
cet could  not  be  rejected  as  surplusage,  and 
that  the  indictment  would  not  support  a  ver- 
dict and  conviction.  We  think  the  words, 
"was  duly  selected  and  chosen,"  though 
grammatically  inaccurate,  embrace  as  well 
the  other  jurors  named  as  the  foreman,  and 
reasonably  import  that  all  were  selected  and 
chosen  on  the  first  day  of  the  term,  instead 
of  fifteen  days  prior  thereto,  and  that  the 
grand  jury  was  constituted  of  22,  instead  of 
23,  good  and  lawful  men,  and  that,  therefore, 
the  demurrer  raises  in  the  proper  manner, 
and  at  the  proper  time,  both  objections  made 
as  to  the  legal  selection  and  constitution  of 
the  grand  jury. 

Section  7  of  article  51  of  the  Code  of  Pub- 
lic General  Laws,  which  is  applicable  to 
Prince  George  county,  provides  that  it  shall 
be  the  duty  of  the  judges  of  the  circuit 
courts  for  each  of  the  counties,  not  less  than 
fifteen  days  before  t-he  commencement  of  each 
jury  term,  after  notice  given  to  the  bar  of 
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the  iiine  and  place  of  meeting,  to  select  from 
certain  prescribed  souroes  a  panel  to  oonsist 
of  a  certain  number  of  names  for  each  coun- 
ty. Sections  8  and  10  of  the  same  article, 
as  they  appear  in  Poe's  Supplement  to  the 
Public  Genera]  Laws  of  Maryland,  are  not 
in  force  in  Prince  George  county,  except  as 
to  one  wholly  immaterial  matter;  the  other 
matters  dealt  with  in  those  sections  being 
regulated  in  that  county  by  8  178  of  article 
17  of  ite  Public  Local  Laws,  and  by  §  179 
of  the  same  article  as  amended  and  re-en- 
acted by  chapter  483  of  the  Acts  of  Assem- 
bly of  the  year  1808;  the  only  material  dif- 
ference between  §  8  of  the  Public  General 
Law  and  8  178  of  the  Public  Local  Law  be- 
ing that  under  the  former  48  jurors  are 
drawn,  while  under  the  latter  73  are  drawn, 
but  the  difTerences  between  §  10  of  the  Pub- 
lic General  Law  and  §  170  of  the  Public  Lo- 
cal Law  are  numerous  and  important.  Un- 
der 8  10  of  the  General  Law,  the  court,  at 
tlie  beginning  of  the  term  for  which  the  48 
jurors  were  drawn  and  summoned,  selecta 
and  appoints  one  as  foreman  of  the  grand 
jury.  Hie  remaining  47  names  are  then 
placed  in  a  box,  and  are  drawn  out,  one  by 
one,  the  first  22  names  drawn,  together  with 
the  foreman  previously  appointed,  constitut- 
ing the  grand  jury,  and  the  remaining  25 
names  the  petit  jury,  for  that  term.  If,  for 
any  reason,  any  one  so  drawn  as  a  grand 
juror  is  not  present  at  the  conclusion  of  the 
drawing,  or  is  disqualified  or  excused  for 
cause,  the  court  is  required  to  fill  such  va- 
cancy or  vacandes  from  the  remaining  25 
names  of  those  who  are  present,  in  the  or- 
der in  which  they  were  drawn  and  may 
thereupon,  in  its  discretion,  fill  the  vacan- 
cies so  made  in  the  petit  juiy  by  drawing 
the  necessary  number  of  additional  names, 
as  provided  in  8  8,  or  may  direct  talesmen 
to  be  summoned,  as  provided  in  8  0.  It  will 
thus  be  seen  that  under  the  General  Law, 
after  selecting  and  drawing  the  48  names, 
not  less  than  fifteen  days  before  the  com- 
mencement of  the  term  and  the  issuing  of  the 
venire,  nothing  more  is  authorized  to  be  done 
until  the  commencement  of  the  term,  except 
that  authority  is  given  to  draw  other  names 
to  supply  the  place  of  those  of  the  48  who 
are  returned  by  the  sheriff  prior  to  the  com- 
mencement of  the  term  as  dead,  sick,  or  oth- 
erwise unable  to  attend,  or  absent,  and  there- 
fore not  found.  There  is,  and  can  be,  no  des- 
ignation of  the  grand  jury  until  the  com- 
mencement of  the  term.  Section  179,  Local 
Law  of  Prince  George  County,  provides  thaA, 
of  the  73  jurors  directed  by  the  General  Law 
to  be  drawn  fifteen  days  before  the  term,  the 
23  names  first  occurring,  in  the  order  in 
^^ich  they  were  drawn,  shall  "constitute 
and  be  the  ^and  jury  for  the  ensuing  term," 
and  that  tlie  remaining  60  names,  next  in 
the  order  of  drawing,  shall  constitute  and  be 
the  petit  jury;  and  provision  is  made  for  di- 
viding the  petit  jury  into  two  panels,  and 
for  regulating  the  alternate  attendance  of 
these  two  panels.  The  section  further  re- 
quires that  "the  persons  constituting  the 
^rand  jury  shall  attend  at  the  first  day  of 
the  term,"  and  that  "the  derk  shall  publish 
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a  list  of  jurors  in  the  newspapers  published 
in  said  county  for  two  successive  weeks  be- 
fore the  commencement  of  each  jury  term 
of  court."  No  express  authority  is  given  for 
the  appointment  of  a  foreman  of  the  grand 
jury,  this  being  doubtless  rc^rded  as  within 
the  inherent  power  of  the  court.  Section 
10  of  the  Public  General  Law,  as  amended  by 
chapter  153  of  1892,  extends  Uie  operation  of 
that  section  to  Prince  George  county  so  far, 
and  so  far  only,  as  to  authorize  the  appoint- 
ment of  a  substitute  foreman,  in  event  of  the 
death,  disability,  or  absence  of  the  r^y^ar 
foreman.  We  have  deemed  it  proper  to  set 
forth  at  length  the  provisions  both  of  the 

f general  and  local  law  in  reference  to  the  se- 
ection,  drawing,  and  organizing  of  grand 
juries,  in  order  that  there  may  Iw  no  misap- 
prehension as  to  the  scope  and  effect  of  the 
decision  in  this  ease. 

We  do  not  think  it  necessary  to  determine 
the  first  objection  raised  here,  vie,,  that  the 
provision  that  the  jury  must  be  drawn  15 
days  before  the  commencement  of  the  term 
is  a  mandatory  provision,  the  neglect  of 
which  invalidates  the  drawing.  In  Btate  6« 
rel.  \Veh8ter  v.  BcUtimore  County  Comrs.  29 
Md.  51G,  it  was  said  that  where  the  duty 
prescribed  is  of  a  public  nature,  and  intended 
for  the  public  benefit,  and  is  directed  to  be 
performed  within  a  specified  time,  the  stat- 
ute is,  in  respect  to  time,  directory  merely, 
unless  from  the  nature  of  the  act  to  be  per- 
formed, or  the  language  employed  in  the 
statute,  it  plainly  appears  that  the  desig- 
nation of  time  was  intended  as  a  limitation 
of  the  power  of  the  officer.  The  principle 
thus  laid  down  has  been  repeatedly  applied 
in  later  cases  in  this  state,  and,  if  this  ques- 
tion arose  under  the  provisions  of  the  Pub- 
lic General  Law  of  the  state  to  which  we 
have  referred,  it  would  be  difficult,  we  think, 
to  imagine  a  situation  more  imperatively 
requiring  its  application.  The  reasons  lead- 
ing to  this  conclusion  are  too  obvious  to  re- 
quire statement.  The  publication  of  the 
list  of  jurors  drawn  for  two  weeks  before 
the  commencement  of  the  term,  which  is  re- 
quired by  the  local  law  under  which  this 
case  arises,  cannot  be  made  unless  the  draw- 
ing is  made  at  least  two  weeks  before  the 
commencement  of  the  term,  and  the  argu- 
ment suggested  is  thai  the  purpose  of  the 
provision  is  designed  to  inform  the  public, 
in  advance  of  the  commencement  of  the 
term,  who  are  the  grand  and  petit  jurors, 
and  to  give  opportunity  for  objection  either 
to  individuals  or  to  the  array,  and  that  from 
the  nature  of  the  act  to  be  performed  it  ap- 
pears that  the  language  employed  in  desig- 
nating the  duty  must  be  re^rded  as  manda- 
tory; but  upon  this  question  we  shall  inti- 
mate no  opinion,  as  it  is  not  necessary  to  the 
determination  of  this  case,  in  the  view  we 
take  of  it. 

The  second  objection  made  is  distinctly 
raised  upon  the  record,  and  we  think  is 
fatal  to  the  validity  of  the  indictment.  The 
same  question  was  sought  to  be  raised  in 
Siite  v.  Scarborough^  55  Md.  350,  by  plea 
1  in  abatement,  and  the  circuit  court  for  Har- 
ford county  sustained  the  plea  and  quashed 
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the  indictment;  but,  on  writ  of  error,  this 
court  held  the  plea  bad,  because  it  might 
be  true,  as  alleged  in  the  language  of  that 
plea,  Uiat  the  grand  jury  consisted  of  only 
twenty- two  members  at  the  time  the  indict- 
ment was  found,  and  yet  be  a  legally  con- 
stituted and  a  competent  jury,  even  though 
it  were  conceded  that  the  panel  would  be  il- 
legally constituted  and  incompetent  to  act 
if  it  had  not  originally  consisted  of  twenty- 
three  jurors, — a  question  in  regard  to  which 
the  court  there  declined  to  intimate  an 
opinion. 

Upon  that  question  there  is  much  diversity 
of  opinion  in  the  adjudged  cases,  which  may 
be  conveniently  divided  into  three  classes: 
(1)  Tliose  which  hold  that  a  court  has  no 
authority  to  try  a  person  upon  an  indictment 
found  by  a  grand  jury  composed  of  fewer 
members  than  the  minimum  number  required 
by  statute,  and  that  objection  upon  this 
ground  may  be  raised  at  any  time,  and  in 
any  manner,  and  cannot  be  waived  by  any 
act,  or  failure  to  act,  on  the  part  of  the  de- 
fendant; (2)  those  which  hold  that  the  objec- 
tion is -waived  by  failure  to  take  advantage 
of  the  defect  before  pleading  to  the  merits; 
and  (3)  those  which  hold  that  statutes  fix- 
ing the  number  to  compose  a  grand  jury  are 
dir(X!tory  merely,  and  do  not  alter  the  oom- 
mon-law  rule  by  which  any  number  between 
thirteen  and  twenty-three  constitute  a  com- 
petent jury.  It  is  settled  in  this  state  that 
an  objection  of  this  character  does  not  go 
to  the  jurisdiction,  but  is  waived  by  plead- 
ing to  the  merits,  and  cannot  avail  on  motion 
in  arrest  of  judgment.  Ore&fh  v.  State,  69 
Md.  120,  43  Am.  Rep.  542.  The  question 
here  being  properly  raised  by  demurrer 
bt^fore  plea,  we  have  only  to  determine 
whether  the  provision  of  our  statute  fixing 
twenty-three  as  the  proper  number  is  man- 
datory or  directory,  and  in  determining  this 
question  we  should  be  guided  by  the  princi- 
ples announced  by  this  court  in  dealing  with 
analogous  cases  arising  under  our  jury  laws. 

In  Clare  v.  StaiCy  30  Md.  163,  the  court 
said:  "No  grand  jury  could  be  lawfully  as- 
sembled in  the  city  of  Baltimore  except  by 
virtue  of  this  jury  law.  If  its  essential  re- 
quirements have  been  disregarded  in  refer- 
ence to  the  selection  and  summoning  of  the 
grand  jury  in  question,  that  body  had  no  au- 
thority to  act  as  such,  and  any  indictment 
foimd  by  them  was  void,  and  must  be  so  re- 
garded by  the  courts,  as  if  expressly  so  de- 
clared by  statute."  In  that  case  there  is 
little  room  for  difference  of  opinion,  since 
the  selections  were  not  made  by  the  judges 
in  consultation,  as  required  by  the  statute, 
but  were  made  by  the  clerk,  and  adopted  by 
the  judges  acting  separately. 

In  Green  v.  State,  59  Md.  126,  43  Am.  Rep. 
642,  this  court  said:  "The  general  method 
prescribed  for  drawing  juries  is  mandatory, 
and  substantial  compliance  with  the  provi- 
sions thereof,  in  respect  to  the  selection  and 
drawing  of  jurors,  is  necessary  in  order  to 
make  the  jury  a  legal  one ;  .  .  .  otherwise, 
the  statutory  provisions  would  be  wholly 
nugatory."  Surely,  the  number  of  jurors 
directed  to  be  drawn  for  a  grand  jury  is  a 
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material  part  of  the  prescribed  method  of 
drawing,  and  the  selection  and  drawing  of 
twenty-two  jurors  only  can  scarcely  be  re- 
garded as  a  substantial  compliance  with  the 
direction  to  select  and  draw  twenty-three 
jurors  to  constitute  a  grand  jury. 

In  Avirett'8  Case,  76  Md.  636,  25  Atl.  676, 
987,  the  court  quoted  with  approval  the  Ian- 
flnio<»A  of  Coleridge,  J.,  in  O'ConnelVa  Cas% 
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11  Clark  &  F.  414,  416,  "that  all  questions 
touching  the  formation  of  juries  must  be  ex- 
amined by  the  judges  with  very  critical 
eyes,"  and  then  proceeded  as  follows:  ''If 
the  selection  of  names  be  made  privately, 
when  the  law  declares  they  shall  be  made 
publicly;  if  they  be  made  before  the  day 
designated  for  them  to  be  made,  when  the 
law  requires  them  to  be  made  on  that  day ; 
and  if  they  be  made  from  sources  not  men- 
tioned by  the  statute,  instead  of  from  the 
two  specifically  prescribed  thereby;  and  a 
jury,  thus  selected  and  drawn,  be  held  to  be 
a  legally  constituted  panel, — then  the  most 
material  provisions  of  the  jury  law  will  be 
swept  away  by  sheer  judicial  legislation.** 
And  see  Doxcna  v.  State,  78  Md.  130  26  Atl. 
1006. 

In  State  v.  Keating,  86  Md.  198,  36  Atl. 
840,  citing  State  v.  Olaaoow,  69  Md.  210,  it 
was  said  that,  "though  there  be  irregulari- 
ties in  the  selection  and  drawing  of  a  jury, 
the  proceedings  will  not  be  set  aside  unless 
the  court  can  see  that  they  have  resulted, 
or  may  result,  to  the  prejudice  of  the  party 
accused";  and  this  is  certainly  sound  law. 
But  the  irregularity  in  that  case  in  no  man- 
ner affected  the  composition  of  the  grand 
jury,  and  we  know  of  no  authority  in  this 
state  tending  to  show  that  the  failure  to  se- 
lect and  impanel  the  prescribed  number  of 
grand  jurors  can  be  regarded  as  a  harmless 
.irregularity.  The  presumption  is  that,  if  the 
twenty-third  juror  had  been  drawn  in  the 
case,  he  would  have  participated  in  the  delib- 
erations of  the  grand  jury  (though  it  is 
clear  that  his  presence  at  the  time  of  finding 
the  indictment  was  not  nesessary) ;  and  who 
can  tell  what  influence  his  presence  and 
counsel  might  have  exerted  over  his  asso- 
ciates? It  is  worthy  of  observation  that  in 
the  reported  argument  of  the  late  dis- 
tinguished Attorney  General  Gwinn  in  SooiT' 
borough's  Case,  while  contending  successfully 
that  the  plea  in  abatement  was  defective,  he 
admitted  that  "this  provision  is  mandatory, 
in  the  strictest  sense  of  the  word,"  and  said 
no  grand  jury  can  be  legally  constituted  in 
Cecil  county  unless  a  foreman  is  appointed 
by  the  court  from  the  48  jurors  drawn  and 
summoned,  and  twenty-two  other  names 
are  drawn  from  that  panel  for  the  purpose 
of  constituting  the  grand  jury. 

In  Doyle  v.  State,  17  Ohio,  222,  where  the 
statute  required  15  qualified  persons  to  com- 
pose a  grand  jury,  and  one  of  the  15  drawn 
had  not  the  requisite  qualification  as  to  resi- 
dence, it  was  held  that  an  indictment  found 
by  such  jury  was  void.  The  court  said: 
fourteen  are  not  a  grand  jury.  "The  fact 
that  12  of  the  grand  jury  may  find  a  true 
bill  is  no  answer  to  the  objection.  That  does 
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not  prove  tliat  a  less  number  than  15,  quali- 
fied persons  can  compose  a  grand  jury.'^ 

In  McQuillen  v.  tState,  8  Smedes  &  M. 
597,  it  is  said:  ''These  restrictions  .  .  . 
are  guards  thrown  around  the  liberty  of  the 
citizen.  They  oonstitute  an  important  part 
of  the  right  of  trial  by  jury.  A  grand  jury 
does  not,  by  our  law,  consist  of  13  or  more 
men,  congregated  by  the  mere  order  of  court, 
or  by  accident,  in  a  jury  box,  but  it  con- 
sists of  the  requisite  number  of  competent 
individuals,  selected,  summoned,  and  sworn 
according  to  the  forms  of  law,  and,  if  the 
law  be  not  followed,  it  is  an  incompetent 
grand  jury." 

These  two  cases  are  cited  by  the  court 
with  approval  in  Clare's  CasCy  30  Md.  163, 
and  to  them  may  be  added  Gladden  v.  State^ 
13  Fla.  023,  and  Firdey  v.  State,  61  Ala. 
201.  In  the  former,  the  statute  directed  15 
grand  jurors  to  be  drawn,  on  the  pan- 
3,  but  the  record  showed  only  14 
were  drawn,  and  it  was  held  impera- 
tive that  the  organization  be  in  con- 
formity with  the  statute,  though  after  such 
organization  the  common-law  rule  applicable 
should  control.  In  the  latter  the  court  said : 
"Our  statutes  specifically  prescribe  the  mode 
of  organizing  grand  juries,  and,  whenever 
the  records  of  a  court  affirmatively  disclose 
that  a  body  of  men  has  been  organized  as  a 
grand  jury  in  violation  of  these  statutes,  all 
the  acts  of  such  body  must  be  held  void." 

Opposed  to  the  cases  we  have  cited  above 
arc  the  courts  of  Tennessee,  North  Carolina, 
and  lilassachusetts,  and  perhaps  some  others 
may  be  added  to  these.  In  Pyhos  v.  State, 
Z  Humph.  49,  a  statute  which  provided  the 
manner  in  which  a  grand  jury  should  be  or- 
ganized, declared  "the  first  18  drawn  shall 
be  a  grand  jury."  The  court  held  the  act 
directory  as  to  the  number,  and  that  '*its 
object  was  to  limit  the  number  to  be  sworn, 
but  that  it  did  not  at  all  alter  the  law  that 
constituted  a  jury  of  12  men."  The  same 
was  held  in  Com,  v.  Wood,  2  Gush.  149,  by 
Chdef  Justice  Shaw,  saying  that  the  Revised 
Statutes,  which  direct  a  venire  for  23  grand 
jurors,  were  merely  directory,  and  did  not 
alter  the  common-law  rule  that  a  grand 
jury  may  consist  of  any  number  between  13 
and  23.  In  State  v.  Davis,  24  N.  0.  (2 
Ired.  L.)  153,  the  same  ruling  was  made  in 
an  able  and  elaborate  opinion  by  Judge 
Gaston,  concurred  in  by  Judges  Ruffin  and 
Daniel.  There  the  statute,  which  was  held 
directory,  provided  that  "the  first  18  shall 
be  a  grand  jury  for  the  county."  The  judge 
said:  "We  do  not  doubt  but  that  it  is  com- 
petent for  the  l^islature  to  declare  that,  al- 
though a  bill  be  found  by  12  of  a  grand  jury, 
the  accused  shall  not  be  put  upon  his  trial, 
and  that  the  bill  so  found  shall  not  be 
deoned  an  indictment  unless  the  grand  jury 
consisted  of  18  jurors.  .  .  .  The  ques- 
tion is.  Has  the  legislature  made  such  a  dec- 
laration, or  any  enactment  tantamount  to 
such  a  declaration?  ...  It  does  not  in 
terms  declare  that  a  grand  jury  constituted 
of  less  than  18  shall  be  insufficient  to  find 
a  bill.  It  does  not  purport,  otherwise  than 
necessarily  results  irom  the  directiona  giv- 
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en,  to  add  to,  or  in  any  way  modify,  the 
operation  of  the  ancient  rule  in  regard  to  the 
necessary  number  of  a  grand  jury;  and  it 
cannot  be  believed  that  if  any  addition  to, 
or  modification  of,  the  exercise  of  this  so 
important  rule  were  intended,  but  that  it 
would  have  been  distinctly  and  unequivocally 
announced."  Shaw,  Ruffin,  and  Gaston  are 
great  names  in  a  long  line  of  distinguished 
jurists,  and  their  judicial  utterances  will 
always  command  tlie  highest  respect,  but  we 
cannot  adopt  their  reasoning  in  uiis  instance. 
May  we  not  ask  with  e<^ual,  if  not  with 
greater,  force,  how  the  legislature,  when  en- 
acting a  new  rule,  in  terms  prescribing  a  def- 
inite number  to  constitute  a  grand  jury, 
could  have  intended  to  presence  the  ancient 
rule,  which  permitted  the  grand  jury  to  be 
coiistituted  of  an  indefinite  number  between 
13  and  23?  In  State  v.  Rookafellow,  6  N. 
J.  L.  340,  also  cited  as  an  authority  by  the 
court  in  Clare's  Case,  the  statute  declared 
every  person  summoned  as  a  grand  juror 
should  be  a  freeholder  to  the  value  of  £100. 
It  was  held  mandatory,  the  court  saying: 
"So  positive  and  affirmative  a  description  as 
this  implies,  in  our  mind,  a  negative,  as 
much  as  if  it  were  actually  expressed."  We 
regard  this  method  of  reasoning  as  to  the 
legislative  intent  as  most  satisfactory,  and 
as  specially  applicable  to  the  case  before  us. 
The  case  of  ^^a^e  v.  Ostrander,  18  Iowa,  435. 
in  which  a  very  careful  opinion  was  deliv- 
ered by  Judge  Dillon,  was  cited  by  the  ap- 
pellant as  in  line  with  the  Massachusetts 
and  North  Carolina  cases,  but  we  cannot  so 
regard  it.  The  rule  there  laid  down,  as  we 
understand  it,  is  that  such  a  statute  as  our 
own  "has  reference  rather  to  defining  the 
number  which  shall  constitute  a  grand  jury, 
substituting  a  fixed  number  for  the  indefi- 
nite common-law  number,  than  to  the  num- 
ber necessary  to  constitute  a  quorum,  or  to 
the  mode  in  which  they  shall  transact  busi- 
ness." It  was  well  and  truly  said  by  this 
court  in  Clare's  Case  that  "under  any  gov- 
ernment of  law,  the  trial  of  persons  accused 
of  crime,  from  its  commencement  to  the  con- 
clusion, should  be  scrupulously  conducted, 
according  to  the  requirements  ...  of 
the  statutory,  as  well  as  the  fundamental, 
laws  of  the  land."  For  these  reasons,  the 
judgment  of  the  circuit  court  will  be  af- 
firmed. 

Judgment  affirmed,  with  costs  above  and 
below. 


George  T.  GAMBRILL,  Appt., 

V, 

John  W.  SCHOOLEY. 
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1.     Dictation  of  a  llbelowa  letter  to  a 
private     and     confldentlal     atenovm- 


NoTB. — On  the  question.  What  constitutes 
publication  of  a  libel?  earlier  authorities  In  this 
series  are  as  follows:  State  v.  Armstrong 
(Mo.)  13  L.  B.  A.  410.  and  note;  Wilcox  v. 
Moon  (Vt.)  15  L.  B.  A.  760;  Peterson  v.  West- 
ern U.  Teleg.  Co.  (Minn.)  40  L.  R.  A.  661 ;  and 
Kansas  City,  M.  &  B.  B.  Co.  v.  Delanej  (Tenn.) 
45  L.  R.  A.  600. 
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pb«r  of  the  writer  Is  safflclent  to  constltnte 
a  publication  of  the  libel  without  disclosure 
of  its  contents  to  any  other  person  except  the 
person  to  whom  it  was  written,  where  the 
stenographer  copied  the  letter,  and  It  was 
actually  sent,  although  the  dictation  to  the 
stenographer  might  also  be  regarded  as  a 
slander. 
S.  Bxemplary  or  pwnltlve  damaorea  are 
'nrlthln  the  soand  discreiloa  of  the 
Jary  In  an  action  for  slander  or  libel,  where 
the  words  are  actionable  per  se,  but  cannot 
in  any  case  be  recoyered  as  a  matter  of  legal 
right. 

(February  21,  1001.) 

APPEAL  bj  defendant  from  a  judgment  of 
the  Superior  Court  of  Baltimore  City  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  publication  of 
a  libel.     Reversed, 

The  facta  are  stated  in  the  opinion. 

Messrs,  John  Prentlaa  Poe,  Gkeorge 
Wl&itelook,  and  Edward  T.  Jonea,  for  ap- 
pellant : 

No  exemplary  or  vindictive  damages  can 
ever  be  allowed  in  any  case  where  the  plain- 
tiff has  not  proved  that  he  haa  sustained 
more  than  nominal  damages. 

Dioken  v.  Shepherd,  22  Md.  412;  Btacy  v. 
Portland  Pub,  Co,  68  Me.  279;  Robinson  v. 
Goings,  63  Miss.  500;  Oirard  v.  Moore,  86 
Tex.  675,  26  S.  W.  045;  Kuhn  v.  Chicago,  M. 
d  8t.  P.  R,  Co,  74  Iowa,  140,  37  N.  W.  110; 
Freese  v.  Tripp,  70  111.  406;  Schippel  v.  Nor- 
ton, 38  Kan.  572,  16  Pac.  804;  Maxwell  v. 
Kennedy,  50  Wis.  648,  7  N.  W.  657;  Schim- 
melfenig  v.  Donovan,  13  111.  App.  50. 

Messrs.  William  Colton,  Harry  C. 
OaitHer,  and  Alexander  B.  Hasner,  for 
appellee: 

Any  publication  injurious  to  the  social 
character  of  another,  and  not  shown  to  be 
true  or  to  have  been  justifiably  made,  is  ac- 
tionable as  a  false  and  malicious  libel. 

Hagan  v.  Hendry,  18  Md.  177;  Long  v. 
Eakle,  4  Md.  454;  Leu>i9  v.  Daily  Neios  Co, 
81  Md.  466,  29  L.  R.  A.  59,  32  Atl.  246. 

Dictation  of  the  libelous  letter  to  a  short- 
hand writer,  and  the  copying  of  it  by  him  on 
a  typewriting  machine,  is  a  publication. 

Poe,  PI.  3d  ed.  5  179;  Pullman  v.  Hill, 
[1891]  1  Q.  B.  524;  Fresh  v.  Cutter,  73  Md. 
92,  10  L.  R.  A.  67,  20  Atl.  774. 

A  message  sent  to  the  plaintiff  by  tele- 
graph is  actionable  because  the  contents  of 
the  telegram  are  necessarily  communicated 
to  all  the  clerks  through  whose  hands  it 
passes,  and  so  with  the  post-card. 

Whitfield  V.  South-Eastern  R,  Co,  El.  Bl.  & 
El.  115;  Williamson  v.  Freer,  L.  R.  9  C.  P. 
393. 

The  delivery  of  a  manuscript  to  a  printer 
to  be  printed  is  a  sufficient  publication,  if 
any  copies  be  printed,  even  though  the  au- 
thor repented  and  suppressed  all  the  copies 
printed. 

Baldvnn  v.  Elphinston,  2  W.  Bl.  1037; 
Trumbull  v.  Gibbons,  3  N.  Y.  Qty  Hall  Rec. 
97.  And  see  Watts  y.  Fraser,  7  Ad.  &  El. 
223. 

Sending  a  libelous  letter,  or  speaking  de- 
famatoi7  words  to  the  plaintiff's  agent  or 
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solicitor,  is  a  sufficient  publication  to  a  third 
person. 

Tuson  V.  Evans,  12  Ad.  ft  El.  733;  Huntley 
V.  Ward,  1  Fost.  ft  F.  552;  Hancock  v.  Case, 
2  Fost.  ft  F.  711;  Stephens  v.  Kitchener,  4 
Times  L.  R.  159. 

Where  the  defendant  wrote  a  letter  to  the 
plaintiff  himself,  but  read  it  to  a  friend  be- 
fore posting  it,  this  was  held  a  publication 
to  the  fiiend. 

Snyder  v.  Andrews,  6  Barb.  47;  M'Ooombe 
V.  Tuttle,  5  Blackf.  431. 

So,  where  the  defendant,  before  posting  a 
letter  to  the  plaintiff,  had  it  copied,  it  was 
held  to  be  a  publication  by  the  defendant  to 
his  own  clerk,  who  copied  it. 

Kiene  v.  Ruff,  1  Iowa,  482 ;  State  v.  Moln- 
tire,  116  N.  C.  769,  20  S.  E.  721;  Archam- 
bault  V.  Northu>estem  Teleg,  Co,  14  Quebec 
Law  Rep.  8. 

Any  person  who  by  words  causes  another 
to  write  or  print  the  thing  conveying  the  li- 
belous matter  may  be  guilty,  as  if  his  own 
hand  traced  the  lines. 

Cochran  v.  Butterfield,  18  N.  H.  117;  Pe- 
terson V.  Western  U,  Teleg.  Co,  65  Minn.  18, 
33  L.  R.  A.  302,  67  N.  W.  646. 

Vindictive  or  exemplaiy  damages  are 
awarded  where  the  jury  desire  to  mark  their 
sense  of  the  defendant's  harsh  conduct  by 
finim/  him  to  a  certain  extent. 

Adams  v.  Coleridge,  1  Times  L.  R.  87; 
Townsend  v.  Hughes,  2  Mod.  150;  Emblcn  v. 
Myers,  6  Hurlst.  ft  N.  54;  Bell  v.  Midland  R, 
Co,  10  C.  B.  N.  S.  287. 

The  damages  are  not  limited  to  the 
amount  of  pecuniary  loss  which  the  plaintiff 
is  able  to  prove. 

Davis  V,  Shepstone,  L.  R.  11  App.  Cas.  191. 

Proof  of  special  damages  is  not  necessary. 
Mayne,  Damages,  367. 

Pearee,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  libel  in  which  the  ap- 
pellee recovered  a  judgment  for  $500  against 
the  appellant  in  the  superior  court  of  Balti- 
more city.  The  plaintiff  offered  five  pray- 
ers, all  of  which  were  granted,  and  the  de- 
fendant offered  fifteen  prayers,  of  which  the 
fourth,  fifth,  sixth,  seventh,  eighth,  tenth, 
eleventh,  twelfth,  thirteenth,  and  fourteenth 
were  granted,  and  his  first,  second,  third, 
ninth,  and  fifteenth  were  rejected.  A  single 
exception  was  taken  by  the  defendant  to  this 
ruling  on  the  prayers,  and  the  three  follow- 
ing questions  arise  upon  the  exception: 

1.  Whether  the  dictation  of  alleged  libel- 
ous letters  to  defendant's  private  and  confi- 
dential stenogi-apher,  their  reduction  by  her 
to  stenographic  characters,  and  subsequent 
reduction  to  the  characters  of  the  alphabet 
by  means  of  a  typewriter,  their  signing  by 
the  defendant,  and  their  transmission  by  his 
direction  to  the  plaintiff,  are  in  law  a  publi* 
cation  of  such  letters,  where  there  is  no  com- 
munication of  any  of  said  letters,  in  any 
manner,  to  any  other  person. 

2.  Whether  in  such  case  the  proper  action 
is  for  libel  or  slander. 

3.  Whether  under  the  testimony  in  this 
case  tlie  jury  was  properly  instructed  as  to 
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the  allowsnoe  of  exemplary  or  Tindictive 
damageft. 

There  were  three  counts  in  the  declaration 
upon  three  separate  letters,  and  the  case  was 
tried  on  the  general  issue  plea,  there  beinff 
no  plea  of  justification  alleging  the  truth  of 
any  of  the  charges  contained  m  any  of  the 
letters,  either  in  whole  or  in  part. 

Of  the  libelous  character  of  each  of  these 
letters  there  can  be  no  question,  but  the  let- 
ter in  the  third  count  was  shown  by  the  un- 
contradicted testimony  to  be  wholly  in  the 
handwriting  of  defendant  and  never  to  have 
been  read  or  exhibited  to  anyone  but  the 
plaintiff,  and  the  jurv  was  properly  in- 
structed by  the  defendant's  fourth  prayer 
that  there  could  be  no  recovery  on  the  third 
count. 

It  was  very  eamesthr  and  ably  ai^gued  by 
the  appellant's  counsel  that  as  the  two  let- 
ters in  the  first  and  second  counts  were  not 
otherwise  published,  than  as  above  stated, 
there  was  no  actionable  publication  of  either 
letter,  m  as  to  make  either  one  a  libel,  and, 
consequently,  that  the  court  erred  in  grant- 
ing the  plaintiffs  three  and  a  half  and  four 
and  a  half  prayers,  and  in  rejecting  the  de- 
fendant's first,  second,  and  third  prayers, 
which,  respectively,  raised  the  contentions  of 
the  parties  on  this  point. 

This  is  certainly  an  important  question, 
and  one  which  has  never  before  been  raised 
in  this  court.  Indeed,  the  appellant's  coun- 
sel states  in  his  brief  that  it  has  never  been 
expressly  ruled  upon  in  America,  though  he 
has  referred  us  to  a  case  in  the  appellate  di- 
vision of  the  supreme  court  of  New  York 
{Ouen  V.  J.  8.  Ogilvie  Pub.  Co.  32  App.  Div. 
465,  63  N.  Y.  Supp.  1033),  which  he  con- 
tends supports  his  position.  The  appellee's 
counsel  has  submitted  a  very  full  brief,  but 
has  referred  us  to  no  American  case  upon 
this  point.  If  such  authorites  existed  we 
may  safely  assume  they  would  not  have  es- 
caped the  well-known  diligence  of  counsel, 
and  we  have  found  none  such  in  our  own  ex- 
amination; but  the  principles  and  consider- 
ations upon  which  this  question  should  be 
decided  are  not,  in  our  opinion,  difficult  to 
determine,  and  the  instructive  English  cases 
which  have  been  cited  are  in  accord  with 
these  principles  and  considerations. 

Before  considering  the  argument  of  the 
appellant,  it  will  be  well  to  recall  the  defini- 
tion of  publication,  given  by  competent  au- 
thority, as  necessary  to  constitute  slander  a 
libel.  Mr.  Odgers,  in  his  work  on  Libel  & 
Slander,  p.  151,  defines  publication,  as  ap- 
plicable either  to  slander  or  libel,  as  "the 
communication  of  the  defamatory  words  to 
some  third  person,"  and  on  page  1,  he  says 
"false  defamatory  words,  if  written  and  pub- 
lished, constitute  a  libel,  if  spoken,  a  slan- 
der." It  is  obvious,  however,  that  publica- 
tion is  essential  to  either,  and  that  the 
words,  "if  published,"  though  not  repeated 
in  the  latter  clause,  must  be  understood  as  if 
repeated.  For  to  shout  aloud  defamatory 
words  on  a  desert  moor  where  no  one  hears 
them,  is  not  a  publication  of  the  slander,  nor 
is  the  utterance  of  such  words  in  a  foreign 
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language,  a  publication,  if  no  one  present 
understands  their  meaning.     Id.  151. 

For  the  same  reason,  very  clearly,  if  ont 
should  write  a  defamatory  letter,  and  hand 
it  to  a  third  person  to  be  read,  who  does  not 
undei-stand  and  cannot  read  that  language, 
there  would  be  no  publication  of  the  libel. 
In  Pullman  v.  Hill  [1891]  1  Q.  B.  529,  Lopes, 
L.  J.,  defines  publication  of  a  libel  in  the 
exact  words  cited  from  Mr.  Odgers,  and  in 
the  same  case  Lord  Esher,  Master  of  the 
Rolls,  defines  it  more  fully,  and  perhaps 
with  more  technical  accuracy,  as,  "the  mak- 
ing known  the  defamatory  matter,  after  it 
has  been  written,  to  some  person  other  than 
the  person  to  whom  it  is  written."  Appel- 
lant's counsel,  in  his  brief,  says,  with  equal 
clearness  and  accuracy,  "publication,  in  the 
law  of  libel  and  slander  means  the  transmis- 
sion of  ideas  and  thoughts  to  the  perception 
of  a  person,  other  than  the  parties  to  the 
suit.''^ 

Bearing  in  mind  these  definitions  and 
simple  illustrations  of  what  is,  and  what  is 
not,  publication,  it  will  be  seen  that  the 
argument  that  there  has  been  no  actionable 
publication  in  this  case  divides  itself  into 
two  branches.  The  theory  of  the  first  branch 
is,  that  while  there  was  in  fact  a  physical, 
or  mechanical,  reception  by  the  stenographer 
of  the  thoughts  expressed  by  the  appellant, 
that  such  reception  was  instantaneous  only, 
and  merely  sufficient  for  their  reduction  to 
written  characters;  but  that  there  was  no 
comprehension,  and  no  lodgment  of  their 
meaning,  in  the  brain  of  the  recipient,  who 
acted  as  a  mere  phonograph,  and  whose  func- 
tion in  that  regard  was  not  a  mental,  but 
purely  a  mechanical,  process;  so  that  there 
was  no  such  perception  as  is  requisite  to  con- 
stitute publication.  This  theory  is  both  in- 
genious and  subtle,  but  we  cannot  be  per- 
suaded it  is  sound. 

We  cannot  doubt  that  the  dictation  to 
Miss  Willis,  though  taken  down  in  steno- 
graphic characters,  produced  in  her  mind  as 
full  and  complete  perception  of  the  thoughts 
of  the  appellant,  as  a  slower  dictation,  for 
the  purpose  of  reduction  to  ordinary  charac- 
ters, would  have  produced  in  the  mind  of 
one,  not  a  stenographer.  If  this  were  not 
so,  til  ere  could  be  no  assurance  that  there 
would  be  an  accurate  reproduction  of  the 
matter  dictated,  such  as  common  knowledge 
gives  assurance  of  from  any  skillful  stenog- 
rapher. A  oonimunication  therefore  to  a 
stenographer  must  be  regarded  precisely  as 
a  communication  to  an  ordinary  amanuensis, 
and  as  establishing  all  that  is  ordinarily 
necessary  to  constitute  publication. 

The  second  branch  of  the  argument  is  that, 
in  view  of  the  fact  that  Miss  Willis  was  the 
private  and  confidential  stenographer  of  the 
defendant,  and  in  view  of  the  almost  univer- 
sal employment  in  this  country  of  such 
stenographers,  and  the  necessity  for  such  em- 
ployment consequent  upon  the  demands  of 
business,  that  a  communication  to  such  a 
stenographer  should  be  made  an  exception 
to  the  general  rule,  and  be  held  not  to  be  an 
actual  publication.  But  we  cannot  adopt 
this   view.    Apart  from   any  precedent   or 
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Authority,  we  can  perceive  no  good  reason 
why  such  an  exception  should  be  made  to 
the  rule.  Neither  the  prevalence  of  any 
business  customs  or  methods,  nor  the  pres- 
sure of  business  which  compels  resort  to 
stenographic  assistance,  can  make  that  legal 
which  is  illegal,  nor  make  that  innocent 
which  would  otherwise  be  actionable. 

Nor  can  the  fact  that  the  stenographer  is 
tmder  contractual,  or  moral,  obligation  to 
regard  all  his  employer's  communications  as 
confidential  alter  the  reason  of  the  matter. 
This  defense  was  made  in  Williamaon  ▼. 
Freer,  L.  R.  9  C.  P.  393,  where  it  was  held 
that  the  unnecessary  transmission  by  a  post- 
ofiioe  telegram  of  libelous  matter,  which 
would  have  been  privileged  if  sent  in  a 
sealed  letter,  avoids  the  privilege;  Lord 
Coleridge,  Ch.  J.,  saying:  "Although  the 
clerks  are  prohibited  under  severe  penalties 
from  disclosing  the  contents  of  tel^rams 
passing  through  their  hands,  still  there  is  a 
disclosure  to  them." 

In  Pullman  v.  HiU  [1891]  1  Q.  B.  529, 
the  exact  question  here  presented  was  de- 
cided. There,  the  letter  containing  the  de- 
famatory matter  was  dictated  by  the  manag- 
ing director  of  a  corporation,  to  a  clerk,  who 
took  down  the  words  in  shorthand,  and  then 
wrote  them  out  fully  by  means  of  a  type- 
writing machine,  and  the  letter  thus  written 
was  copied  by  an  office  boy  in  a  letter-press 
hook.  When  it  reached  its  destination,  it 
was,  in  the  ordinary  course  of  business, 
opened  by  a  clerk  of  the  plaintiff;  and  it 
was  held  tliat  the  letter  must  be  taken  to 
have  been  published  both  to  the  typewriter 
and  to  the  copy-press  boy,  as  well  as  to  the 
plaintiff's  clerk.  Lord  Esher,  M.  R.,  in  the 
course  of  his  opinion,  said :  "I  do  not  think 
that  the  necessities  or  the  luxuries  of  busi- 
ness can  alter  the  law  of  England.  If  a  mer- 
-chant  wishes  to  write  a  letter  containing  de- 
famatory matter,  and  to  keep  a  copy  of  the 
letter,  he  had  better  make  the  copy  nimself." 
Lopes,  L.  J.,  said:  "It  is  said  that  busi- 
ness cannot  be  carried  on  if  merchants  may 
not  employ  their  clerks  to  write  letters  for 
them  in  the  ordinary  course  of  business.  I 
think  the  answer  to  this  is  very  simple.  I 
have  never  "yet  heard  that  it  is  in  the  usual 
<iourse  of  a  merchant's  business  to  write  let- 
ters containing  defamatory  statements.  If  a 
merchant  has  occasion  to  write  such  a  letter, 
lie  must  write  it  himself  and  make  a  copy  of 
tit  himself, or  he  must  take  the  consequences." 
Kay,  L.  J.,  said:  "The  consequence  of 
such  an  alteration  in  the  law  of  libel  would 
be  this, — ^that  any  merchant  or  any  solicitor 
who  desired  to  write  a  libel  concerning  any 
person,  would  be  privileged  to  communicate 
the  libel  to  any  agent  he  pleased,  if  it  was 
in  the  ordinary  course  of  his  busi- 
ness. That  would  be  an  extraordinary  al- 
teration of  the  law,  and  it  would  enable 
people  to  defame  others  to  an  alarming  ex- 
tent." 

We  were  referred  to  Boxsius  v.  Frerea 
[1894]  1  Q.  B.  843,  as  evincing  a  disposition 
to  qualify  the  rule  in  Pullman  v.  Bill,  but 
we  cannot  discover  such  disposition,  and  if 
we  could,  we  should  not  be  inclined  to  fol- 
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low  it.  There,  the  libelous  letter  was  dictat- 
ed by  a  solicitor,  acting  in  behalf  of,  and  at 
the  direction  of,  his  client,  and  copies  were 
made  as  in  the  case  mentioned.  The  court 
distinguished  the  case  very  clearly  from 
Pullman  v.  Hill,  holding  through  two  of  the 
same  judges  that  the  solicitor  owed  to  his 
client  the  duty  to  act  on  his  instructions,  and 
that  if  the  solicitor  had  communicated  di- 
rectly with  the  plaintiff,  the  communication 
would  have  been  privileged,  and  that  he 
could  discharge  that  duty,  as  he  did  other 
business  of  the  office,  in  the  ordinary  way 
without  losing  the  privil^e.  But  there  wais 
no  question  of  privilege  in  Pullman  v.  Hill, 
and  there  is  none  here,  as  the  appellant  owed 
no  duty  in  the  matter  to  anyone.  The  type- 
writer had  no  conceivable  interest  in  hear- 
ing or  seeing  the  letters,  and  there  could  be, 
therefore,  no  privilege  between  her  and  the 
appellant. 

In  Ovcen  v.  J.  8.  Ogilvie  Pub.  Co,  32  App. 
Div.  465,  63  N.  Y.  Supp.  1033,  the  allied 
libelous  letter  relating  to  the  business  of  a 
corporation  was  dictated  by  its  manager  to 
its  stenographer,  who  wrote  it  out  in  short- 
hand, copied  it  upon  a  typewriter  and  mailed 
it.  The  manager  and  stenographer  were 
held  to  be  servants  of  a  common  master,  and 
to  be  engaged  in  the  performance  of  duties 
which  their  respective  employments  required, 
and  that  under  such  circumstances  the 
stenographer  should  not  be  regarded  as  a 
third  person,  in  the  sense  that  either  the 
dictation  or  the  subsequent  reading  should 
be  regarded  as  a  publication  by  the  corpora- 
tion. The  English  cases  mentioned  were 
not  referred  to,  but  the  court  nevertheless 
said:  "It  may  be,  that  the  dictation  to  the 
stenographer,  and  her  reading  of  the  letter, 
would  constitute  a  publication  of  the  same 
by  the  person  dictating  it,  if  the  relation  ex- 
isting between  the  manager  and  the  coypist 
was  that  of  master  and  servant,  and  the  let- 
ter be  held  not  to  be  privileged." 

Upon  the  exact  question  here  involved,  the 
above  extract  from  the  opinion  in  that  case 
seems  to  afford  slender  support  to  the  appel- 
lant's contention,  and  what  it  does  decide 
is  not  in  accord  with  the  views  expressed  by 
this  court  in  Carter  v.  Hoice  Mack.  Co.  51 
Md.  294,  34  Am.  Rep.  311,  in  which  Judge 
Alvey  said  it  would  seem  to  be  now  clear, 
whatever  may  have  been  the  former  state  of 
judicial  opinion  upon  the  subject,  that  cor- 
porations are  liable  for  all  acts,  whether  wil- 
ful or  malicious,  of  their  agents  or  servants, 
done  in  the  course  of  their  employment,  and 
that  actions  for  such  injuries,  including 
libel,  could  be  sustained  against  corporations 
in  any  case  where,  under  similar  circumstan- 
ces, such  actions  could  be  sustained  against 
individuals  for  the  acts  of  their  servants. 
It  is  true  that  that  case  was  not  an  action 
for  libel,  but  it  sufficiently  indicates  that 
this  court  would  not  be  astute  to  find  rea- 
sons for  relieving  corporations  from  liabil- 
ity in  libel  cases,  for  want  of  technical  pub- 
lication. We  think,  for  the  reasons  given 
above,  that  the  defendant's  first  prayer  was 
properly  rejected. 

Apait  from  the  question  of  publication. 
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the  defendant's  second  and  third  prayers 
raise  the  additional  question  whether,  under 
the  pleadings  in  this  case,  the  action  must 
not  have  been  for  slander  instead  of  libel, 
but  we  have  no  difficulty  on  this  point.  We 
have  no  doubt  that  the  dictation  of  these  let- 
ters to  the  stenographer  was  the  publication 
of  a  slander,  for  which,  if  nothing  further 
had  been  done  by  either,  an  action  of  slander 
could  have  been  maintained,  but  we  have  no 
more  doubt  that  the  stenographic  notes,  the 
typewritten  copy,  and  the  letter-press  copy 
constituted  the  publication  of  a  libel,  and 
that  either  slander  or  libel  could  be  main- 
tained, as  the  appellee  should  elect.  This 
conclusion  we  think  necessarily  follows  from 
what  we  have  already  said,  without  more 
formally  stating  the  reasons,  and  our  con- 
clusion is  not  shaken  by  Mr.  Odger's  criti- 
cism of  the  decision  in  Pullman  y.  Hillj  upon 
the  form  of  action,  to  be  found  on  p.  174  of 
his  last  edition. 

We  therefore  think  the  defendant's  second 
«nd  third  prayers  were  properly  rejected, 
not  only  for  the  reasons  now  given,  but  for 
those  app^cable  to  defendant's  Arst  prayer, 
and  that  the  plaintifT's  three  and  a  half  and 
four  and  a  half  prayers  were  for  the  same 
reasons  properly  granted.  The  plaintiiT's 
first  and  second  prayers  were  not  Questioned 
at  the  argument,  and  are  so  clearly  correct 
as  to  require  no  notice.  The  plaintiff's  fifth 
prayer  was  also  properly  granted  for  reasons 
which  will  appear  when  we  come  to  consider 
the  defendant's  ninth  prayer. 

The  defendant's  ninth  prayer  was  proper- 
ly rejected,  because  it  precluded  the  jury 
from  including  in  their  verdict  any  allow- 
ance whatever  for  exemplary  or  punitive 
damages.  Whenever  the  words  charged  in 
«n  action  for  slander  or  libel  are  actionable 
per  96,  as  in  this  case,  the  damages  are  ex- 
clusively within  the  sound  discretion  of  the 
jury.  13  Am.  &  £ng.  Enc.  Law,  p.  432; 
Tripp  V.  ThomtUy  3  Barn.  &  C.  427;  Marks 
▼.  Jacobs,  76  Ind.  216;  Tfolan  v.  Traber,  49 
Md.  670;  'Segley  v.  Farrow,  60  Md.  158. 
Whether  exemplary  damages  shall  be  given 
or  not  is  in  all  cases  for  the  jury.  Jerome 
v.  Bmitk,  48  Vt.  230;  Boardman  v.  Gold- 
smith, 48  Vt.  403. 

The  assessment  of  damages  is  peculiarly 
the  province  of  a  jury  in  an  action  for  libel. 
The  damages  in  such  an  action  are  not  lim- 
ited to  the  amount  of  pecuniary  loss  which 
the  plaintiff  is  able  to  prove.  Davis  v. 
Shepstone,  L.  R.  11  App.  Gas.  191,  per  Lord 
Herachell. 

The  jury  must  not  be  restricted  by  a  di- 
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rection  not  to  give  suofa  damages.  De- 
Vaughn  v.  Heath,  37  Ala.  595. 

The  plaintiff's  fifth  prayer  is  in  accord 
with  these  principles,  and  was  therefore  prop- 
erly granted.  We  cannot,  however,  avoid  the 
conclusion  that  there  was  error  in  the  re- 
jection of  the  defendant's  fifteenth  prayer, 
which  asked  that  the  jury  be  instructed,  if 
the  defendant  honestly  and  in  good  faith  be- 
lieved the  statements  contained  in  the  let- 
ters to  be  true,  and  had  grounds  for  such 
belief  sufficient  to  satisfy  an  ordinarily 
prudent  and  cautious  man  that  such  state- 
ments were  true,  then  the  jury  might  take 
into  consideration  all  the  circumstances  of 
the  case,  and  in  the  exercise  of  their  discre- 
tion, award  to  the  plaintiff  nominal  damages 
merely.  This  prayer  is  very  carefully 
guarded  by  the  requirement  to  find  honest 
belief  of  the  truth  of  the  charges,  and  of 
reasonable  ^ound  for  such  belief,  and  in  its 
coiiclusion  is  substantially  the  converse  of 
the  proposition  contained  in  the  plaintiff's 
fifth  prayer,  which  we  have  said  was  prop- 
erly granted. 

By  the  rejection  of  the  defendant's  fif- 
teenth prayer,  the  jury  were  practically  told 
they  must  give  exemplary  damages,  and  were 
absolutely  refused  the  discretion  to  with- 
hold them.  But  in  no  case  has  a  plaintiff 
any  legal  right  to  exemplary  damafes.  Such 
damages  depend  upon  the  case,  and  the  evi- 
dence and  finding  of  the  jury.  Jerome  v. 
Smith,  48  Vt.  230. 

Where  there  is  evidence  of  circumstances 
sufficient  to  uphold  a  verdict  for  exemplary 
damages,  the  question  whether  they  shall 
be  given  or  not,  is  one  for  the  jury.  Board- 
man  V.  Goldsmith,  48  Vt.  403.  And  it  is 
error  to  instruct  them. they  must  give  exem- 
plary damages.  Sedgw.  Damages,  333; 
Hawk  v.  Ridgway,  33  111.  473. 

The  words  used  here  being  actionable,  per 
se,  although  there  was  no  proof  of  actual 
and  substantial  damages  sustained  by  the 
publications  to  Miss  Willis  of  the  two  let- 
ters, the  jury  could  not  properly  have  been 
deprived  of  their  discretion  to  give  exem- 
plary damages  if  they  foimd  malice,  nor 
could  they,  on  the  other  hand,  either  by  the 
granting  of  an  erroneous  instruction  or  the 
rejection  of  a  proper  one,  be  deprived  of 
their  discretion  to  refuse  to  award  exem- 
plary damages  if  they  found  no  malice. 

For  the  error  in  the  rejection  of  the  de- 
fendant's fifteenth  prayer  it  will  be  neces- 
sary to  reverse^ the  judgment  that  a  new 
trial  may  be  had. 

Judgment  reversed,  with  costs  to  appel- 
lant above  and  below,  and  new  trial  awarded. 
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(104  La.  478.) 

*D«fendant  appeals,  and  a«1c«  for  tbe  re- 
view and  reversal  of  a  Jndffment  con- 
demning It  to  pay  damages  to  the  plaintiff, 
who  is  the  widow  of  the  deceased.  Defend- 
ant's brakeman.  Instead  of  waiting  a  few 
moments  to  oust  a  trespasser  after  a  stop  of 
the  train,  chose  to  pelt  him  with  rocks  and 
clods  to  make  him  get  off  the  rods  where  he 
was  riding,  stealing  a  ride,  under  the  car.  The 
trespasser,  in  endeavoring  to  escape  from  un- 
der the  car  while  it  was  running,  fell,  and 
was  killed.  It  was  within  the  course  of  the 
brakeman's  employment  to  compel  him  to  stop 
trespassing  and  leave  the  car,  and,  had  he 
exercised  the  right  in  a  proper  and  legal  man- 
ner, there  would  have  been  no  good  cause  to 
complain.  The  damage  arose  from  the  man- 
ner of  the  removal.  It  was  unnecessarily  vio- 
lent, and  illegal.  The  act  of  trespassing  was 
not  of  Itself  contributory  negligence  Justify- 
ing defendant's  servant  to  resort  to  the  acts 
he  did,  wh^n  there  is  not  the  least  reason  to 
Infer  that  there  was  necessity  to  resort  to 
any  violence  at  all  to  remove  the  trespasser. 

(January  21,  1001.) 

APPEAL  by  defendAnt  from  a  judgment 
of  the  District  Court  for  the  Parish  of 
Caddo  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  husband.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  it  Wllkinaon,  for 
appellant : 

The  obligations  of  the  company  being  in- 
dependent of  any  contractual  relations,  the 
general  principle  of  the  law  of  master  and 
servant  common  to  all  systems  of  law  gov- 
erns, formulated  in  the  Louisiana  Civil  Code 
as  extending  to  all  "damage  occasioned  by 
their  servants  in  the  exercise  of  the  func- 
tions in  which  they  are  employed." 

The  master  cannot,  in  reason,  be  held  re- 
sponsible generally  for  whatever  wrongful 
conduct  a  servant  may  be  guilty  of.  A  lia- 
bility so  extensive  would  make  him  guaran- 
tor of  the  servant's  good  conduct,  and  would 
put  him  under  a  responsibility  which  pru- 
dent men  would  hesitate  to  sT&sume. 

Williams  v.  Pullman  Palace  Car  Co.  40 
La.  Ann.  87,  3  So.  631 ;  Ware  v.  Barataria 
d  Jj.  Canal  Co.  16  lia.  169,  35  Am.  Dec  189. 

When  the  agent  does  an  act  of  his  own 
free  ^vill,  without  reference  to  his  functions 
as  a  corporate  agent,  the  corporation  is  not 
responsible. 

^Headnote  by  Bbiaxtx^  J. 


Etting  v.  Commercial  Bank,  7  Rob.  (La.) 
469;  Pierce,  Railroads,  p.  279;  Field,  Corp. 
§§  624,  623;  Le  Breton  v.  Kennedy,  27  La. 
Ann.  432;  Lafitte  v.  New  Orleans,  C.  d  L. 
R.  Co.  43  La.  Ann.  34,  12  L.  R.  A.  337,  S 
So.  701. 

Whether  the  servant  was  acting  within 
the  scope  of  his  employment  or  not  is  a 
question  for  the  jury  to  decide,  and  is  not 
a  matter  of  law. 

Cohen  v.  Dry  Dock,  E.  B.  d  B.  R.  Co, 
69  N.  Y.  170;  Eastern  Counties  R.  Co.  v. 
Broom,  0  Exch.  314;  Roe  v.  Birkenhead,  L. 
d  0.  Junction  R.  Co.  7  Exch.  36;  Brokaw 
v.  New  Jersey  R.  d  Transp.  Co.  32  N.  J. 
L.  328,  90  Am.  Dec.  659;  Heu>ett  v.  Swift, 
3  Allen,  420;  Howe  v.  Newmarch,  12  Allen« 
49;  Beisiegel  v.  New  York  C.  R.  Co.  40  N. 
Y.  23;  Jackson  v.  Second  Ave.  R.  Co.  47 
N.  Y.  274,  7  Am.  Rep.  448;  Redding  v.  South 
Carolina  R.  Co.  3  S.  C.  N.  S.  1,  16  Am.  Rep. 
681. 

The  plaintiff,  in  order  to  recover  of  the 
defendant,  should  have  shown  such  a  state 
of  facts  to  the  jury  as  left  no  doubt  of  de- 
fendant's responsibility. 

Marion  v.  Chicago,  R.  I.  d  P.  R.  Co.  59 
Iowa,  428,  44  Am.  Rep.  687, 13  N.  W.  416; 
Jackson  v.  Second  Ave.  R.  Co.  47  N.  Y.  274, 
7  Am.  Rep.  448 ;  Mott  v.  Consumers*  lee  Co. 
73  N.  Y.  643;  Hoffman  v.  New  York  C.  d 
H.  R.  R.  Co.  87  N.  Y.  26,  41  Am.  Rep.  337 ; 
Cohen  v.  Dry  Dock,  E.  B.  d  B.  R.  Co.  69 
N.  Y.  170;  Stackus  v.  Nw>  York  C.  d  H.  R. 
n.  Co.  79  N.  Y.  466;  Ha/rt  v.  Hudson  River 
Bridoe  Co.  80  N.  Y,  622 ;  Redding  v.  South 
Carolina  R.  Co.  3  S.  C.  N.  S.  1,  16  Am.  Rep. 
681 ;  Shea  v.  Sixth  Ave.  R.  Co.  62  N.  Y.  185, 
20  Am.  Rep.  480. 

The  master  or  principal  is  responsible  for 
the  intentional  tortious  act«  of  his  agent  or 
servant,  when  (and  only  when)  done  with- 
in the  range  of  his  employment. 

Oilliam  v.  South  d  North  Ala.  R.  Co.  70 
Ala.  268. 

The  conductor  of  a  train  has  the  entire 
and  exclusive  management  thereof. 

Toums  V.  Vickshurg,  S.  d  P.  R.  Co.  37 
T^.  Ann.  632;  Chicago,  M.  d  St.  P.  R.  Co. 
V.  Ross,  112  U.  S.  377,  28  L.  ed.  787,  6  Sup. 
a.  Rep.  184. 

The  mere  fact  that  a  trespasser  riding 
upon  a  freijrht  train  is  thrown  from  the  top 
of  a  car  while  the  same  is  in  rapid  motion, 
by  a  person  carrying  a  lantern,  whom  he 
supposes  to  be  a  brakeman,  is  not  sufficient 
to  show  a  liability  on  the  company's  part 
for  resulting  injuries,  when  there  is  no  evi- 
dence as  to  the  alleged  brakeman's  au- 
thority. 

Corcoran  v.  Concord  d  M.  R.  Co.  6  C.  C. 
A.  231,  6  V.  S.  App.  453,  56  Fed.  1014;  3 
Elliott,  Railroads,  §  1255;  Lake  Shore  d  M. 


Note. — For  earlier  cases  in  this  series  as  to 
liability  for  servant's  tortious  injury  to  third 
person  In  absence  of  any  contractual  relation, 
see  Ritchie  v.  Waller  (Conn.)  27  L.  R.  A.  161, 
and  note;  Mayer  v.  Thompson-Hutchison  BldK- 
Co.  (Ala.)  28  L.  R.  A.  433;  Pierce  ▼.  North 
62  L.  R.  A. 


Carolina  R.  Co.  (N.  C.)  44  L  R.  A.  316:  Haiti- 
more  Consol.  R.  Co.  v.  Pierce  (Md.)  45  L.  R. 
A.  527 :  Nelson  Business  College  Co.  v.  Lloyd 
(Ohio)  46  L.  R.  A.  314  :  Galveston,  H.  &  S.  A 
R.  Co.  y.  Zantzinger  (Tex.)  47  L.  B.  A  282. 
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S.  R.  Co.  V.  Peterson,  144  Ind.  214,  42  N. 
B.  480,  43  N.  E.  1 ;  Marion  y.  Chicago,  R. 
L  d  P,  R,  Co.  59  Iowa,  428,  44  Am.  Rep. 
687,  13  N.  W.  415;  Farber  v.  Missouri  P. 
B.  Co.  116  Mo.  81,  20  L.  R.  A.  360,  22  S. 
W.  631;  Pennsylvania  Co.  v.  Toomey,  01  Pa. 
256;  Caurley  v.  Pittsburgh,  C.  da  Bt.  L.  R. 
Co.  08  Pa.  498,  40  Am.  Rep.  664;  Teofas  d 
P.  B.  Co.  y.  Moody  (Tex.  Civ.  App.)  23  S. 
W.  41;  International  d  G.  If.  R.  Co.  v.  An- 
derson,  82  Tex.  516,  17  S.  W.  1039;  Bess 
▼.  Chesapeake  d  0.  R.  Co.  35  W.  Va.  492, 
14  8.  E.  234;  Wood,  Railway  Law,  8  316, 
p.  1202. 

Messrs.  Wise  St  Hermdon  and  Cbarlea 
W.  £laiii  for  appellee. 


aiiZy  J.,  delivered  the  opinion  of  the 
eourt: 

Plaintiff  brought  this  suit  to  recover  $5,- 
000  damages  for  the  death  of  her  husband, 
who  was  killed  while  stealing  a  ride  on  de- 
fendant's train.  The  record  discloses  that 
a  brakeman  of  the  defendant  company  threw 
stones  or  clods  at  plaintiff's  husband,  who 
was  riding  on  the  rods  of  one  of  the  box 
cars  about  midway  of  the  train.  It  appears 
that  the  local  freight  train  of  the  defend- 
ant company  going  north  was  at  or  near 
Mansfield,  Louisiana,  running  at  the  rate  of 
about  6  or  7  miles  an  hour,  and  that  when 
the  engine  passed  the  switch  target  a  brake- 
man  alighted  to  the  ground  from  the  en- 
gine to  change  the  switch  and  let  the  train 
in  on  the  side  track  out  of  the  way  of  a 
coming  passenger  train.  As  this  freight 
train  was  passing  by  the  switch,  this  briS:e- 
man  saw  Marshall  Dorsey  riding  under  the 
box  car.  It  was  then,  while  he  was  under 
the  car,  that  he  pelted  him  with  stones  or 
clods,  hitting  him  twice.  Dorsey  then  at- 
tempted to  crawl  from  under  the  car,  strudc 
his  bead  against  the  platform,  by  which  he 
was  thrown  across  the  track  and  run  over 
by  several  of  the  cars.  He  made  no  attempt 
to  get  off  the  train  until  the  brakeman 
threw  rocks  or  clods  at  him.  He  was,  by 
his  fall,  occasioned  by  his  endeavors  to  es- 
cape the  rocks  or  dods,  severely  wounded, 
suffered  great  agony,  and  lived  about  eight 
hours  after  the  accident.  On  the  part  of  the 
defense,  testimony  was  offered  of  statements 
of  the  deceased  that  he  had  stolen  rides 
for  many  years.  Defendant  denies  that  the 
death  of  plaintiff's  husband  was  caused  by 
any  fault  of  its  agents.  It  charged  that 
plaintiff's  husband  came  to  his  death  by  his 
own  fault  and  negligence.  Defendant  also 
denied  that  the  deceased  was  the  husband 
of  the  plaintiff.  The  case  was  tried  before 
a  jury.  The  verdict  awarded  $2,500  to  the 
plaintiff.  The  defendant  prosecutes  this  ap- 
peal from  the  verdict  and  judgment. 

Defendant,  in  the  first  place,  urged  that 
Ryan,  its  brakeman,  was  not  acting  within 
the  scope  of  his  employment;  that,  in  order 
to  recover,  it  was  incumbent  upon  the  plain- 
tiff to  show  affirmatively  that  this  brake- 
man  was  acting  within  the  scope  of  his  em- 
ployment; that  not  only  this  proof  was  not 
made,  but  that  the  brakeman  testified  that 
it  was  not  part  of  his  duty  to  put  trespass- 
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ers  off  of  the  train,  his  duty  being  to  report 
trespassers  to  the  conductor  for  such  action 
as  this  officer  might  deem  proper.  In  order 
to  retain  the  full  force  of  the  defense,  the 
defendant  requested  the  judf^e  of  the  district 
court  to  instruct  the  jury,  in  delivering  his 
charge,  that,  if  they  found  that  no  contract- 
ual relations  existed  between  the  deceased 
and  the  railway  company,  then  the  company 
was  not  responsible  for  any  acts  of  its  brake- 
man  outside  of  the  scope  of  his  employment. 
Tlie  judge  refused  to  give  this  charge  but, 
on  the  contrary,  instructed  the  jury  that  the 
removal  of  trespassers  from  the  cars,  as  a 
matter  of  law,  is  within  the  implied  author- 
ity of  the  company's  servants  on  the  train, 
including  the  brakeman.  Defendant  com- 
plains of  the  charge  as  being  erroneous.  At 
the  outset,  we  find  no  difficulty,  after  having 
considered  a  number  of  decisions  upon  the 
subject,  in  arriving  at  the  conclusion  that, 
even  though  one  be  a  trespasser  on  a  train, 
he  should  not  be  expelled  in  such  a  manner 
as  to  expose  his  life  or  do  him  great  bodily 
harm.  This  point  has  been  considered  and 
passed  upon  twice  recently.  While  a  mere 
trespasser  is  not  entitled  to  the  considera- 
tion and  protection  of  those  who  are  not 
trespassers,  yet  they  should  not  be  treated 
with  unnecessary  harshness  and  violence. 
Ko  one,  in  the  exercise  of  his  right,  is  au- 
thorized to  resort  to  unnecessary  force.  This 
court  said,  in  Young  v.  Texas  d  P.  R.  Co.  51 
La.  Ann.  295,  25  So.  69:  "A  trespasser  on  a 
railroad  train  must  be  ejected  at  a  place  not 
perilous  for  one  alighting  in  the  night- 
time." Again,  in  Jackson  v.  Bt.  Louis  B.  W. 
R.  Co.  62  La.  Ann.  1706,  28  So.  241:  "Upon 
the  other  hand,  if  he  was  forcibly  ejected  by 
anyone  for  whom  the  defendant  is  responsi- 
ble, he  is  entitled  to  recover,  no  matter  why 
he  got  t)n  the  train,  since  there  is  no  law 
authorizing  the  taking  off  of  a  boy's  arm  at 
the  shoulder  as  a  penalty  for  trespassing  on 
railroad  or  any  other  property."  The  juris- 
prudence of  the  courts  of  several  other 
states  is  equally  as  emphatic  and  to  the 
point.  A  trespasser— one  stealing  a  ride — 
was  ruthlessly  removed  and  injured  by  a 
brakeman.  The  court  held  that  this  brake- 
man,  as  such,  was  acting  within  the  scope  of 
his  authority.  Kansas  City,  Ft.  B.  d  O.  R. 
Co.  V.  Kelly,  36  Kan.  656,  14  Pac.  172. 
And  held  further,  that,  while  the  defendant 
had  a  right  to  remove  the  trespasser,  but 
in  so  doing  must  exercise  the  right  with  or- 
dinary care  and  prudence  on  its  part,  the 
mere  fact  that  one  is  a  trespasser  was  not 
such  negligence  as  to  relieve  the  defendant 
from  this  obligation. 

This  brings  us  to  a  consideration  of  the 
question  directly  placed  at  issue  by  the  re- 
fusal of  our  brother  of  the  district  court  to 
charge  that  the  removal  of  a  trespasser  is 
not  within  the  expressed  or  implied  author- 
ity of  a  brakeman,  and  his  instruction,  on 
the  contrary,  that  the  removal  of  trespass- 
ers from  cars,  as  a  matter  of  law,  is  within 
the  implied  authority  of  the  company's 
servants,  including  the  brakeman.  We  take 
it  that  the  rule  exempting  the  master  from 
responsibility  is  expressed  in  the  following: 
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When  the  employee,  in  carrying  out  a  pur- 
pose of  bis  own,  does  injui-y  to  another,  not 
within  the  scope  of  his  employment,  the  em- 
ployer is  not  liable.  We  have  not  found  it 
possible  to  hold  that  the  act  complained  of 
falls  within  the  grasp  of  this  rule.  The 
brakeman  was  not,  at  the  time,  seeking  to 
protect  his  own,  or  resisting  the  act  of  a 
trespasser,  in  so  far  as  he  was  concerned, 
but  was  acting  for  the  employer,  seeking 
to  get  rid  of  a  trespasser,  who  had  placed 
himself  in  an  exposed  position,  dangerous 
to  himself,  and  against  every  requirement 
of  the  rules  regulating  the  business  and 
operations  of  the  defendant  company.  The 
act  complained  of  was  done  in  the  course  of 
his  employment.  We  undersrtand  that  the 
first  duty  of  the  brakeman  is  to  apply  the 
brakes,  either  to  enable  the  car  to  move  on- 
ward or  to  stop;  but  there  are,  we  take  it, 
other  duties  he  is  at  times  called  upon  to 
perform.  He  is  under  the  direction  of  the 
conductor,  who  is  himself  responsible  for  the 
proper  management  of  the  train.  Without 
an  express  order,  we  take  it  that  in  aiding 
to  man  the  train  properly  he  may,  of  his 
own  motion,  see  to  the  removal  of  a  tres- 
passer who  is  stealing  a  ride  suspended  un- 
der the  car  on  or  very  near  the  running  gear 
of  the  cars,  in  the  condition  of  which  the 
brakeman,  as  an  employee,  must,  to  some 
extent,  be  concerned.  With  reference  to  the 
liability  of  the  defendant  for  the  acts  of  its 
brakeman,  the  court  of  appeals  of  New  York 
held  that  the  defendant  is  responsible  unless 
the  brakeman  used  his  authority  for  a  mere 
cover  for  accomplishing  an  independent  and 
wrongful  purpose.  Hoffman  v.  New  York 
C.  d  H.  R,  R.  Co.  87  N.  Y.  31,  47  Am.  Rep. 
337,  citing  a  number  of  authorities  in  sup- 
port of  this  proposition.  The  decision  in 
Pierce  v.  North  Carolina  R.  Co.  124  N.  C.  83, 
44  L.  R.  A.  316,  32  S.  E.  399,  is  directly  in 
point.  The  tortious  act  complained  of  in 
that  case  was  the  act  of  a  brakeman  of  a 
railroad  company.  The  Civil  Code  pre- 
scribes that  "masters  and  employers  are  an- 
swerable for  the  damage  occasioned  by  their 
servants  and  overseers  in  the  exercise  of  the 
function  in  which  they  are  employed."  The 
liability  must  be  limited  within  due  bounds, 
but  not  to  the  extent,  however,  of  holding 
that  the  employee  is  not  acting  within  the 
scope  of  his  employment  who,  as  in  this  case 
removes  one  from  a  place  directly  under  his 
eye  as  a  brakeman  in  charge,  to  some  extent 
at  least,  of  the  brakes  and  the  part  of  the 
car  to  which  their  force  and  effect  extend. 

The  defendant  calls  our  attention  to  the 
fact  that  the  article  just  quoted  further 
provides  that  "even  then  the  master  is  not 
responsible,  unless  he  could  have  prevented 
the  damage  and  did  not  do  it."  This  article 
has  of  late  years  been  invoked  both  in  the 
courts  of  this  state  and  in  the  Federal 
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courts.  The  view  pressed  upon  our  atten- 
tion was  not  sustained.  It  was  held  in  re- 
peated decisions  that  the  employer  is  con- 
structively present;  that  the  management 
is  his,  for  him,  or  in  his  interest;  and  that 
he  cannot  avoid  liability  by  the  plea  that  he- 
was  not  present  at  the  moment  of  the  acci- 
dent. The  master  or  employer  is  present  by 
his  management  and  by  the  effect  of  the  em- 
ployment of  one  to  serve  his  interests.  The 
agent  intrusted  with  the  performance  of  a 
duty  occupies  the  place  of  the  corporation, 
which  is  deemed  present.  Mattise  v.  Con- 
aumers'  Ice  Mfg.  Co.  46  La.  Ann.  1535,  16 
So.  400.  The  removal  itself  of  the  tres- 
passer was  proper.  The  act  of  removal  waa 
the  cause  of  damage.  In  consequence,  this- 
cause  does  not  fall  under  the  rule  laid  down, 
in  Williams  v.  Pullman  Palace  Car  Co.  40 
La.  Ann.  87,  3  So.  631,  citied  by  the  defend- 
ant. In  the  cited  case  the  "porter  or  brake- 
man"  was  not  called  upon  to  perform  any 
duty  in  which  the  defendant  company  was- 
concerned.  He  brutally  assaulted  a  strang- 
er, one  between  whom  and  the  defendant 
there  existed  no  contractual  relations.  The 
wrongdoer  acted  entirely  from  malice,  un- 
connected with  anything  due  by  him  to  the 
company.  His  employment  contemplated 
I  no  such  act  as  that  of  which  he  was  guilty. 
Here  the  brakeman  was  seeking  to  oust  a 
trespasser  who  was  trespassing  upon  the 
property  of  his  employer.  Defendant  cites 
several  decisions  rendered  before  commerce 
was  as  active  as  it  is  now,  and  prior  to  the 
employment  of  active  and  frequently  dan- 
gerous modes  of  transportation.  The  earlier 
doctrine  has  necessarily  undergone  some 
change  owing  to  the  change  of  conditions 
and  dangers.  "The  earlier  doctrine  has  been 
greatly  modified."  This  being  our  conclu- 
sion on  this  point,  we  deem  it  useless  to 
review  the  cited  decisions  in  cases  in  which 
the  employee  was  not  acting  within  the 
course  of  his  employment,  \^'e  are  decided- 
ly of  the  opinion  tliat  the  character  of  the 
employment  placed  the  ohms  of  proof  on  the 
defendant,  showing  that  its  brakeman  was 
not  expected  to  and  never  exercised  any  su- 
pervision over  the  appliances  under  the  cars. 

We  do  not  gather  from  the  evidence  that 
there  is  the  least  meiit  in  the  allegation  of 
defendant  that  plaintiff  was  not  the  wife 
of  the  deceased. 

We  are  now  to  consider  the  amount  whichi 
has  been  awarded,  and  determine  whether  it 
should  be  increased  or  reduced.  Plaintiff" 
asks  for  an  increase,  and  defendant,  on  the 
other  hand,  complains  of  the  amount,  and 
urges  that  it  is  too  large.  The  jury,  by  its 
verdict,  has  fixed  the  amount.  We  have  de- 
termined, in  view  of  the  facts  of  the  case,, 
to  let  it  remain. 

For  the  reasons  assigned,  the  verdict  and 
judgment  are  affirmed  at  defendant's  costs^ 
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SVBA  ASSURANCE  C03HPANY  of  Gothen- 
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Eldridge  PACKHAM,  Jr.,  et  al. 
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!•  A  aettleineBt  of  m  mnit  for  nnliQvi- 
dated  daiuaves,  brought  by  an  Insured  per- 
son against  a  party  causing  the  loss  of  in- 
sured property,  when  made  with  the  approval 
of  a  majority  of  the  insurance  companies  in- 
terested in  the  matter,  cannot  be  complained 
of  by  other  companies  that  have  had  a  right 
to  come  in  to  the  suit,  and  have  refused  to  do 
so. 

2.  A  stipulated  compeitsatioit  of  attor- 
neys, conslstlnv  of  80  per  cent  of  the 
anonnt  recovered  In  an  action  for  un- 
liquidated damages  on  which  Insurance  com- 
panies have  some  claims  for  subrogation,  is 
properly  jwid  out  of  the  fund  recovered  be- 
fore paying  over  any  of  the  money  to  the  in- 
surers, where  they  have  paid  over  the  insur- 
ance money  with  full  knowledge  of  this  agree- 
ment, and  have  permitted  the  attorneys  to 
proceed  in  the  litigation  without  objection. 

S.  One  who  brlnsTS  an  action  for  dant- 
airoa  on  acconnt  of  Injnrlea  to  Insured 
property,  and  also  for  other  losses,  not  cov- 
ered by  the  insurance,  but  which  he  was 
obliged  to  include  in  the  same  action,  and  who 
thereafter  makes  a  bona  fide  settlement  of  the 
suit  with  the  approval  of  a  majority  of  the 
insurance  companies  that  had  rights  of  sub- 
rogation, by  which  settlement  a  specified  sum 
Is  recovered  for  loss  of  Insured  property,  and 
a  distinct  recovery  given  him  on  the  other 
claims,  is  entitled  to  hold  all  of  the  latter 
sum  unaffected  by  any  claim  of  an  Insurance 
company  that  had  declined  to  take  part  In  the 
proceeding  and  refuses  to  accept  the  settle- 
ment ;  but  such  company  is  entitled  only  to 
its  pro  rata  share  of  the  recovery  allowed  by 
the  settlement  on  account  of  the  insured  prop- 
erty. 

(January  18,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court,  No.  2,  of  Baltimore 
City  in  favor  of  defendants  in  a  suit  to  en- 
join the  oonBummation  of  a  compromise  of 
the  amount  to  be  paid  for  the  negligent  de- 
struction by  fire  of  property  upon  which 
plaintiff  had  written  insurance.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Taylor  ft  Keeoh  and  John 
Peiree  Briuts,  for  appellant: 

Pad^ham  had  one  indivisible  cause  of  ac- 
tion against  the  gae  oom.pany,  and  that 
cause  of  action  has  been  merged  in  the  judg- 
ment he  has  obtained.  Such  suit  must  be 
brought  in  the  name  of  the  insured,  and  the 
insured  is  dominus  litis,  and  would  be  al- 
lowed to  conduct  the  suit  without  interfer- 
ence by  the  insurers,  but  would  be  held  lia- 


Non. — On  the  question  involved  In  this  case, 
as  to  subrogation  of  insurer,  see  report  of  simi- 
lar case  in  this  series,  Packham  v.  German  F. 
Ins.  Co.  (Md.)  60  L.  R.  A.  828;  see  also  au- 
thorities in  note  to  Insurance  Co.  of  N.  A.  v. 
Saston  (Tex.)  8  L.  R.  A.  426,  on  the  right  of 
■abrogation  in  snch  caaea 
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ble  for  anything  done  by  him  in  prejudice 
of  their  right  of  subrogation. 

Packham  v.  German  F.  Ins.  (7o.  91  Md» 
615,  50  L.  R.  A.  828,  46  Atl.  1066;  Commer- 
cial Union  Assur.  Co.  v.  Lister,  L.  R.  9  Ch. 
483;  1  Addison,  Torts,  5  71 ;  Chicago,  8t.  L. 
&  N.  O.  R.  Co.  V.  Pullman  Southern  Car  Co. 
139  U.  S.  79,  35  L.  ed.  97,  11  Sup.  Ct.  Rep. 
490:  Hart  v.  Western  R.  Corp.  13  Met.  99, 
40  Am.  Dec  719;  Rockingham  Mut.  F.  Ins, 
Co.  V.  Boshcr,  39  Me.  253,  63  Am.  Dec.  618; 
M'cher  V.  Mon-is  d  E.  R.  Co.  36  N.  J.  L.  218. 

The  insured  is  made  by  law,  on  payment 
of  the  loss  under  the  policy,  trustee  for  the 
insurer — trustee  to  conduct  such  litigation 
and  to  procure  reimbursement  for  the  in- 
surer from  the  wrongdoer.  He  stands  in  the 
position  of  an  insur^  who  has  received  pay- 
ment both  from  the  insurers  and  the  wrong- 
doer, under  which  circumstances  the  insured 
is  trustee  for  the  insurers  for  the  amount  of 
the  recovery  against  the  wrongdoer,  and  will 
be  held  to  an  account  in  a  court  of  chancery. 

Randal  v.  Cochran,  1  Ves.  Sr.  98 ;  Blaauw- 
pot  V.  Da  Costa,  1  Eden,  130;  White  v.  Dob- 
inson,  14  Sim.  273;  Darrell  v.  Tihhitts,  L.  R. 
5  Q.  B.  Div.  560;  Hart  v.  Western  R.  Corp. 
13  Met.  99,  46  Am.  Dec.  719;  Varet  v.  yew 
York  Ins.  Co.  7  Paige,  660;  May,  Ins.  §  454. 

If  a  loss  under  a  policy  of  insurance  is  oc- 
casioned by  the  wrongful  act  of  a  third  party 
the  insurer  occupiee  the  position  of  a  mere 
surety,  and  the  wrongdoer  that  of  a  princi- 
pal debtor,  and  all  the  incidents  of  surety- 
ship attach  to  the  position  of  the  under- 
writer in  such  a  case,  including  the  right  of 
subrogation. 

Packham  v.  German  F.  Ins.  Co.  91  Md. 
515,  50  L.  R,  A.  828,  46  Atl.  1066;  May,  Ins. 
S  454;  Dilling  v.  Draemel,  16  Daly,  104,  9  N. 
Y.  Supp.  497;  Anson,  Contr.  8th  Eng.  ed. 
238;  Castellain  v.  Preston,  L.  R.  11  Q.  B. 
Div.  380;  Hall  v.  Nashville  d  C.  R.  Co.  13 
Wall.  367,  20  L.  ed.  694;  Mobile  d  M.  R.  Co. 
V.  Jurey,  111  U.  S.  584,  28  L.  ed.  527,  4  Sup. 
Ct.  Rep.  566;  8t.  Louis,  I.  M.  d  8.  R.  Co. 
V.  Commercial  Union  Ins.  Co.  139  U.  S.  223, 
35  L.  ed.  154,  11  Sup.  Ct.  Rep.  554;  The 
Sidney,  23  Fed.  88. 

On  the  payment  of  tlie  loss  the  under 
writer  is  subrogated  to  all  the  rights  of  re- 
covery of  the  insured  of  every  nature  what- 
soever, including  the  total  spes  recuperandi 
and  the  rights  to  earnings,  freights,  and 
profits,  and  the  right  of  action  against  the 
trespasser  by  whose  wrongful  act  the  loss 
was  caused. 

Kennedy  v.  Baltimore  Ins.  Co.  3  Harr.  & 
J.  307,  6  Am.  Dec  499;  Houstman  v.  Thorn- 
ton, Holt,  242;  Davy  v.  Hallett,  3  Cai.  16,  2 
Am.  Dec.  241;  Mumford  v.  Hallett,  1  Johns. 
433;  Phillips,  Ins.  §§  1503,  1657,  1740,  1741; 
Liverpool  d  O.  W.  Steam  Co.  v.  Pheni» 
Ins.  Co.  129  U.  S.  397,  32  L.  ed.  788,  9  Sup. 
Ct.  Rep.  409 ;  Phosniw  Ins.  Co.  v.  Erie  d  W. 
Transp.  Co.  117  U.  S.  312,  320,  29  L.  ed.  873, 
878,  6  Sup.  Ct.  Rep.  750,  1176. 

The  cause  of  action  is  one  and  indivisible, 
and  it  cannot  be  argued  that  he  recovers 
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in  hit  personal  right  aa  to  part  of  the  recov- 
ery and  "as  an  incident  to  property"  in  the 
thing  insured,  as  another  part  of  the  recov- 
ery, and  that  the  insurer  has  only  an  assign- 
ment upon  the  latter  part  of  the  recovery. 
He  cannot  exclude  the  insurer  from  any  por- 
tion of  the  right  of  recovery,  without  releas- 
ing the  insurer  from  all  liability  to  pay  to 
him  the  insurance  money. 

Paokham  v.  OeriMLn  F.  Ina.  Co.  91  Md. 
615,  50  L.  R.  A.  828,  46  Atl.  1066;  Car- 
stairs  V.  Mechanics'  d  T,  Ins.  Co.  18  Fed. 
473;  Dick  v.  Franklin  F.  Ins.  Co.  10  Mo. 
App.  370,  81  Mo.  183;  Niagara  F.  Ins.  Co.  v. 
Fidelity  Title  d  T.  Co.  123  Pa.  516,  16  Atl. 
790;  West  of  EngUmd  F.  Ins.  Co.  v.  Isaacs 
[1896]  2  Q.  B.  377;  Stoughton  v.  Manufac- 
turer^ Natural  Oas  Co.  166  Pa.  428,  30  Atl. 
1001. 

Any  attempt  on  the  part  of  appellee  to 
compromise  the  appellant's  right  of  subroga- 
tion can  have  no  other  effect  than  to  make 
him  personally  liable  for  the  value  of  those 
rights  which  are  measured  by  the  amount  of 
the  payment  under  the  policy. 

West  of  England  F.  Ins.  Co.  v.  Isaacs 
[1896]  2  Q.  B.  377;  North  of  England  Iron 
8.  8.  Ins.  Asso.  v.  Armstrong,  L.  R.  6  Q.  B. 
244. 

Messrs.  IXTilliam  A.  Fisher,  J.  Alex- 
ander Preston,  Robert  Iindlow  Pres- 
ton, and  George  "Wliiteloek  for  appellees. 

Boyd,  J.,  delivered  the  opinion  of  the 
court: 

Eldridge  Packham,  Jr.,  who  traded  as  E. 
Packham,  Jr.,  &  Co.,  had  his  stock  of  goods 
and  merchandise  insured  in  nine  companies 
for  the  sum  of  $22,500,  which  included  a  pol- 
icy issued  by  the  appellant  for  $3,000. 

While  the  policies  were  in  force  a  fire  oc- 
curred, and  Mr.  Packham  furnished  proofs  of 
loss  to  the  companies,  amounting  in  the  ag- 
gregate to  $18,660,  but  the  appraisers,  ap- 
pointed under  the  provisions  of  the  policies, 
only  allowed  $17,360,  which  he  received,  less 
certain  discounts.  It  was  claimed  that  the 
lire,  which  occurred  on  December  22,  1898, 
was  the  result  of  the  n^ligence  of  the  Con- 
solidated Gas  Company  of  Baltimore  city, 
and  on  February  1,  1899,  before  the  insur- 
ance money  was  paid,  Mr.  Packham  insti- 
tuted a  suit  against  that  company  claiming 
$50,000  for  the  destruction  of  the  stock  in 
trade  and  other  losses  which  we  will  have  oc- 
casion to  refer  to.  That  suit  resulted  in  a 
verdict  for  the  plaintiff  for  $18,000,  the 
amount  having  been  a^eed  upon  after  the 
trial  commenced.  Interrogatories  were  sub- 
mitted to  the  jury  to  ascertain  the  loss  on 
the  stock  of  merchandise  and  the  loss  to  the 
profits  in  plaintiff's  business,  and  each  was 
answered  by  fixing  the  amount  at  $9,000. 

Judgment  was  entered  on  the  28th  day  of 
November,  1899,  for  the  $18,000  and  on  the 
1st  day  of  December  it  was  paid  to  the  plain- 
tiff and  the  judgment  was  entered  satisfied. 
On  the  next  day  Mr.  Packham  prepared  a 
statement,  showing  his  calculation  of  the  dis- 
tribution of  the  $9,000,  less  expenses  and 
costs,  to  the  insuranee  companies,  whi(^  was 
sent  to  their  representatives,  with  the  re- 
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quest  that  they  examine  it  and  advise  him 
whether  they  found  it  correct.  Six  of  the 
companies  accepted  the  amounts  thus  dis- 
tributed to  them,  and  since  the  bill  was  filed 
one  of  the  original  complainants  in  this 
cause,  the  Palatine  Insurance  Company, 
Limited,  of  Manchester,  England,  accepted 
th.at  distributed  to  it,  and  the  bill  was  dis- 
missed as  to  that  companv.  The  Svea  As- 
surance. Company,  by  that  distribution, 
would  only  receive  $805.37,  whilst  it  claims 
$2,317.27,  being  the  amount  it  paid  Pack- 
ham. 

This  bill  was  filed  by  those  two  companies 
against  Eldridge  Packham,  Jr.,  and  the  Con- 
solidated Gas  Company  of  Baltimore  city  to 
prohibit  the  latter  from  paying,  and  the 
former  from  receiving,  the  amount  of  the 
judgment,  to  require  the  gas  company  to 
bring  it  into  court  for  distribution,  and  to 
have  the  court  take  jurisdiction  over  the 
fund.  The  theory  upon  which  the  bill  seeks 
relief  is  that  the  complainant  and  the  other 
companies  were  entitled  to  be  subrogated  to 
tlie  rights  of  Packham  to  the  fund  recovered 
from  the  gas  company,  to  the  extent  of  the 
amounts  paid  by  them  respectively,  and  the 
appellant  denies  his  right  to  compromise  the 
claim  against  the  gas  company,  to  retain 
one  half  of  the  amount  received,  and  to  allow 
counsel  30  per  cent  of  the  amount  recovered. 

1.  The  policy  of  the  appellant  contains  the 
following  clause:  "If  this  company  shall 
claim  tluit  the  fire  was  caused  by  the  act  or 
neglect  of  any  person  or  corporation,  private 
or  municipal,  this  company  shall,  on  pay- 
ment of  the  loss,  be  subrogated  to  the  ex- 
tent of  such  payment  to  all  right  of  recov- 
ery by  the  insured  for  the  loss  resulting 
therefrom,  and  such  right  shall  be  assigned 
to  this  company  by  the  insured  on  receiving 
such  payment."  When  the  money  was  paid 
to  Packham  by  the  appellant,  what  is  called 
a  "subrogation  receipt"  was  signed  by  him, 
which,  in  effect,  followed  the  provision  of 
the  policy.  In  the  recent  case  of  Packham 
V.  OtrnMU  F.  Ins.  Co.  91  Md.  615,  50  L.  R 
A.  828,  46  Atl.  1066,  an  insurer's  right  of 
subrogation  was  considered  and  fully  recog- 
nized. That  case  arose  out  of  the  same 
transactions  that  are  now  before  us.  Pack- 
ham sued  that  company  to  recover  the 
amount  alleged  to  be  due  on  a  policy  on 
office  furniture  and  fixtures  which  were  de- 
stroyed by  this  fira 

The  question  was  presented  there  by  a  de- 
murrer to  a  plea  of  the  defendant,  setting 
up  the  suit  against  the  gas  company  and 
the  verdict  entered  by  agreement,  as  a  bar 
to  the  action.  The  recovery  against  the  gas 
company,  by  the  direction  of  Packham,  did 
not  include  any  compeDBation  for  loss  in- 
curred under  that  policy,  and  there  was  no 
reservation  of  any  right  for  the  protection 
of  that  company.  It  was  held  that  the 
plaintiff  could  not  recover,  as  there  could  be 
no  further  recovery  against  the  gas  company, 
and  the  plaintiff  had  destroyed  the  defend- 
ant's right  of  subrogation  under  the  policy. 
The  general  principle  was  thus  stated: 
''Contracts  of  marine  and  fire  insurance  are 
essentially   contracts  of  indemnity,  and,  if 
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the  insured  recoven  the  amount  of  his  loss 
from  auy  source,  the  insurer  may  recover 
from  him  pro  tanto,  and  this  right  is  called 
the  subrogation  of  the  insurer  into  the  rights 
of  the  injured."  It  is  therefore  useless  to 
cite  other  authorities  to  sustain  that  doc- 
trine which  has  been  generally  adopted  by 
the  courts  in  this  country  and  £ngland. 
This  case  presents  some  facts,  however, 
which  distinguish  it  from  the  one  above  re- 
ferred to  in  some  important  particulars. 

2.  It  will  be  remembered  that  the  suit 
brought  by  Mr.  Packham  against  the  gas 
company  was  instituted  in  February,  1899, 
while  the  insurance  companies  did  not  settle 
the  losses  until  several  months  afterwards. 
Messrs.  VVhitelock  and  Colton  represented 
him  under  an  agreement  by  which  they  re- 
ceived $250  as  a  retainer  and  were  to  receive 
30  per  cent  of  the  amount  recovered  from 
the  gas  company.  When  the  insurance  com- 
panies settled  Mr.  VVhitelock  communicated 
with  the  representatives  of  several  of  them, 
induding  Mr.  McCaffrey,  who  represented 
the  appellant,  and  stated  to  them  that  he 
thought  it  desirable  that  all  of  the  compa- 
nies should  co-operate  with  Mr.  Packham 
and  take  such  part  as  they  deemed  compat- 
ible with  their  interests,  so  far  as  it  could 
be  done  without  conflict  with  Mr.  Packham's 
rights. 

Mr.  Keech  was  subsequently  employed  by 
the  appellant,  and  Mr.  Whitelock  told  him 
that  he  had  reached  the  conclusion  that 
there  could  only  be  one  recovery  against  the 
gas  company,  and  that  in  the  name  of  Mr. 
Packham,  and  as  he,  Mr.  Keech,  represented 
two  of  the  companies,  he  and  Mr.  Colton  had 
determined  to  oflTer  him  a  pro  rata  part  of 
the  fee  for  which  they  had  arranged  with 
Mr.  Packham,  if  he  would  go  into  the  case 
and  assist  at  the  trial.  Shortly  afterwards 
Mr.  Keech  wrote  to  Mr.  Whitelock  and,  after 
stating  that  he  had  been  looking  into  the 
authorities,  said :  "I  have  oome  to  the  clear 
conclusion,  not  only  that  I  cannot  agree  with 
the  position  you  take,  that  one  suit  is  all 
that  can  be  brought,  but  I  believe  that  the 
only  way  in  which  the  rights  of  my  clients 
can  be  adequately  protect^  is  bj'  instituting 
several  suits.  This  I  shall  do  to-day.  I  will 
be  very  glad,  however,  to  give  you  and  Mr. 
Colton  any  aid  in  my  power  in  the  prosecu- 
tion of  your  case,  so  as  to  develop  the  whole 
situation  to  the  greatest  advantage  of  all  of 
us.  You  must  not  hesitate  to  call  on  me  if 
I  can  be  of  service  to  you." 

That  was  dated  October  19,  1899,  and  the 
same  day  he  did  bring  the  two  suits  against 
the  gas  company  for  his  clients.  Those 
cases  remained  on  the  docket  until  Januarv, 
w^hen  the  gas  company  filed  a  petition  m 
this  case  requiring  those  two  companies  to 
elect  between  the  suits  at  law  and  this  bill, 
and  Uiey  elected  to  try  this  cause,  and  the 
actions  at  law  were  dismissed  on  the  30th 
day  of  January,  1900.  Mr.  Whitelock  testi- 
fied that  he  did  not  communicate  further 
with  the  complainant,  as  he  regarded  Mr. 
Keech *s  action  as  a  refusal  to  unite  with 
them  in  tlie  prosecution  of  the  suit  against 
the  gas  company.  In  that  he  was  evidently 
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correct,  for,  although  Mr.  Keech  did  offer  to 
give  him  and  Mr.  Colton  any  aid-  he  could, 
he  refused  to  go  into  the  case  brought  by 
them,  and  said  he  had  reached  tlie  conclusion 
that  the  only  way  his  clients  could  be  ade- 
quately protected  was  by  separate  suite  by 
them,  which  he  at  once  instituted. 

After  the  judgment  was  obtained  he  ascer- 
tained, on  further  investigation  of  the  sub- 
ject, that  he  was  mistaken  in  his  original 
position,  and  then  for  the  first  time  made 
claim  to  any  part  of  the  amount  to  be  recov- 
ered in  the  name  of  Packham  for  the  benefit 
of  his  clients.  He  was  probably  misled  by 
the  decisions  in  jurisdictions  where  statutes 
or  the  rules  of  practice  authorize  such  suits, 
and  the  case  of  Packham  v.  OermoM  F,  Ins. 
Co,,  definitely  settling  the  question  in  this 
state,  had  not  then  been  decided. 

The  suit  of  Packham  against  the  gas  com- 
pany came  up  for  trial  on  November  27, 
1899.  During  the  first  day  of  the  trial 
Judge  Fisher,  of  counsel  for  defendant,  sug- 
gested the  possibility  of  reaching  an  agree- 
ment as  to  the  amount  of  a  verdict. 

After  court,  an  arrangement  waa  made  for 
a  conference  that  night.  Mr.  Whitelock 
communicated  with  the  representatives  of 
other  companies,  but  did  not  send  word  to 
Mr.  McCaffrey  because,  to  use  his  language, 
"I  interpreted  Mr.  Keeeh's  letter  of  the  19th 
of  October  as  a  positive  refusal  to  look  to  our 
case  as  a  means  of  indemnification  to  his 
company."  After  a  number  of  interviews 
that  night,  the  gas  company  finally  agreed 
to  a  verdict  of  $18,000.  Mr.  Packham  "re- 
fused absolutely  at  first  to  take  it,"  and  it 
was  only  when  those  representatives  of  the 
insurance  companies  who  were  present  ae- 
sented  to  a  division  of  the  fund  into  two 
equal  parts  that  he  consented  to  it.  The  tes- 
timony shows  that  those  present  not  only 
consented  to  it,  but  deemed  it  a  good  settle- 
ment. The  next  day  a  verdict  was  rendered 
for  $18,000,  and  the  interrogatories  were  an- 
swered as  above  stated. 

There  is  nothing  in  the  record  to  suggest, 
much  less  prove,  that  it  was  not  a  wise  set- 
tlement, nor  is  there  anything  from  which 
we  can  infer  any  intention  of  defraudihg  or 
prejudicing  the  insurance  companies.  All  of 
them  had  an  opportunity  to  be  represented 
in  the  litigation,  those  of  them  who  took 
part  in  it  were  satisfied  that  the  settlement 
should  be  made,  and  the  others  refused  the 
offer  of  Mr.  Packham,  made  through  his  at- 
torneys, to  unite  with  him.  It  is  true  that 
the  attorneys  or  the  appellant  and  the  pala- 
tine company  were  not  notified  of  the  trial 
or  the  proposed  settlement,  but  they  had  not 
only  declined  to  unite  with  Mr.  Packham, 
but  were  still  proceeding  with  their  sepa- 
rate actions  against  the  gas  company.  It 
was  not  a  compromise  of  a  claim  for  which 
the  damages  had  been  ascertained,  but  it 
would  necessarily  have  depended  upon  the 
jury  to  determine  what  amount,  if  any, 
would  be  allowed.  The  gas  company  was 
not  bound  by  the  estimate  placed  on  the 
stock  of  goods  by  the  appraisers,  as  it  waji 
not  a  party  to  the  contract  of  insurance. 

The  uncontradicted  evidence  on  that  sub- 
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ject  IB  that  tihe  influrance  companies  only 
offered  Mr.  Packham  about  33^  per  cent  of 
his  claim.  If  thej  were  acting  in  good  faith 
when  they  made  that  offer,  surely  they  could 
not  have  oomplained  if  the  jury  had  only  al- 
lowed that  much.  They  had  paid  more,  but 
that  was  because  they  were  required  to  do 
sp  by  reason  of  the  fact  that  the  appraisers 
allowed  it,  but  if  the  jury  had  adopted  their 
view  of  the  amount  of  loss,  as  indicated  by 
their  offer,  it  would  have  awarded  them 
much  less  than  the  $9,000  which  was  ob- 
tained through  this  verdict.  When,  then, 
the  representatives  of  the  companies  that 
did  take  part  m  the  suit,  instituted  by  Mr. 
Packham,  urged  it,  and  this  appellant  had 
refused  to  recognize  Mr.  Packham's  right  to 
sue  for  it>  and  there  is  nothing  to  show  that 
it  was  not  a  desirable  settlement  to  make, 
why  should  he  be  prohibited  from  making  a 
compromise  ? 

It  may  be  conceded  that  the  insured  can- 
not fritter  away  the  rights  of  an  insurer  en- 
titled to  be  subrogated,  and  that  he  cannot 
ordinarily  make  a  comprcMnise  without  being 
responsible  to  the  insurer  for  the  amount 
paid  bv  him,  but  under  such  circumstances 
as  we  have  stated  there  can,  in  our  opinion, 
be  no  question  about  his  riglit  to  thus  settle 
a  suit  for  unliquidated  damages,  when  the 
roajoritv  of  those  interested,  not  only  ap- 
proved it,  but  urged  it.  We  are  now  speak- 
ing of  the  right  of  the  insured  to  compro- 
mise the  suit,  and  not  his  right  to  retain 
part  of  the  amount  received,  which  we  will 
consider  later. 

In  the  case  of  Packham  v.  Oerman  F.  Ins, 
Co.  91  Md.  515,  50  L.  R.  A.  828,  46  Atl.  1066, 
it  was  decided  that  only  one  suit  could  be 
brought,  and  that  in  the  name  of  the  in- 
sured, but  neither  that  case  nor  any  of  those 
there  relied  on  go  to  tihe  extent  of  holding 
the  insured  responsible  to  an  insurer  who 
thus  places  the  burden  on  the  insured,  and 
not  only  docs  not  ask  to  use  his  name  in  the 
effort  to  recover,  but  refuses  to  do  so,  if  the 
insured  makes  a  compromise  in  good  faith, 
with  the  approval  of  the  insurers  who  did 
take  part  and  who  represented  the  greater 
portion  of  the  claim  in  controversy.  Under 
such  circumstances  the  insured  would  be  jus- 
tified in  making  w^t  we  have  called  "a 
compromise,"  but  what  was  in  reality  simply 
a  settlement  of  unliquidated  damages  for  a 
sum  that  may  be  as  much  as  the  jury  would 
have  allowed  if  there  had  been  no  agreement 
as  to  the  amount  of  the  verdict. 

3.  Having  determined  that  the  insured  can 
make  a  setuement  for  less  than  he  recovered 
of  the  insurance  companies,  under  such  facts 
as  are  before  us,  it  remains  to  be  determined 
whether  Mr.  Packham  can  retain  any  por- 
tion of  this  verdict  until  he  has  fully  satis- 
fled  the  insurers.  There  can  be  no  doubt 
about  his  right  to  retain  out  of  the  fund  his 
costs  and  reasonable  expenses  incurred  in  the 
litigation.  It  would,  indeed,  be  a  harsh  rule 
if  he  must  be  required  to  incur  costs  and 
expenses  in  the  recovery  of  money  for  the 
benefit  of  insurers  without  reimbursing  him- 
self out  of  the  fund  so  recovered.  There  is 
no  evidence  to  show  that  the  amount  he 
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agreed  to  allow  the  attorneys  was  unreason- 
able or  excessive.  Oases  of  that  character 
are  generally  defended  by  all  the  means  the 
law  affords.  They  often  result  in  several 
trials,  and  usually  the  receipt  of  the  com- 
pensation is  greatly  delayed,  when  taken  on 
a  contingency. 

If  the  case  is  settled  before  it  has  taken 
its  usual  course,  the  attorney  is  undoubtedly 
benefited  thereby,  but  the  client  is  saved  the 
necessity  and  oftentimes  hardship,  of  pay- 
ing out  cash,  and  has  no  personal  liability 
for  fees  in  the  event  of  failure.  Under  such 
circumstances  he  must  expect  to,  and  usu- 
ally does,  give  a  larger  compensation,  if  suc- 
cessful, than  he  wv^d  if  he  agreed  to  pay 
a  fixed  fee,  whether  successful  or  not.  When 
Mr.  Packham  made  the  arrangement  for  fees 
the  insuiers  had  not  paid  the  insurance 
money,  and,  when  they  aid,  they  knew  what 
he  had  agreed  to  allow.  Mr.  Whitelock  told 
Mr.  Keech  of  the  arrangement  and  the  let- 
ters from  Mr.  Little,  the  representative  of 
one  of  the  companies,  which  was  sent  to  Mr. 
Keoch's  client  and  filed  with  his  testimony, 
shows  that  it  was  understood  by  the  compa- 
nies. Yet  tkey  stood  by  without  objecting 
to  it,  and  permitted  the  attorneys  thus  em- 
ployed by  Mr.  Packham  to  proceed,  knowing 
the  terms  of  their  employment. 

The  case  of  Davis  v.  Oemmell,  73  Md.  630, 
21  Atl.  712,  is  a  conclusive  answer  to  such 
objection  by  them  now.  There  the  attorneys 
were  employed  upon  a  contingent  fee  by  Mr. 
Brydon,  who  haa  sued  in  his  own  name  and 
recovered  a  judgment  w^iich  was  determined 
to  belong  to  the  North  Branch  OmiI  Com- 
pany. Some  of  the  stockholders  objected  to 
the  allowance  of  the  fee,  but  this  court  said 
they  "stood  by  and  saw  the  work  done;  they 
neither  interfered  nor  objected;  and  they 
cannot  now  be  heard  in  a  oourt  of  equity  to 
except  to  that  work  being  paid  for  out  of  the 
fund  realized  by  the  labor  of  these  gentle- 
men, especially  when  they  themselves,  these 
exceptants,  are  sedcing  to  reap  the  benefit 
of  that  very  work  and  Isbor." 

In  NeuHxymh  v.  Cinoirmaii  Ins,  Co,  22 
Ohio  St  382,  10  Am.  Rep.  746,  after  fully 
recognizing  the  right  of  the  insurer  to  l>e 
subrogated  to  a  claim  against  the  wrong- 
doer, tihe  coui-t  said :  "But  the  assured  will 
not,  in  the  forum  of  conscience,  be  required 
to  account  for  more  than  the  surplus  which 
may  remain  in  his  hands  after  satisfying  his 
own  excess  of  loss  in  full,  and  his  reasonable 
expenses  incurred  in  its  recovery  unless  the 
underwriter  shall,  on  notice  and  opportunity 
given,  have  contributed  to,  and  made  com- 
mon cause  with  him,  in  the  prosecution." 
Without  citing  other  authorities  on  that 
subject,  we  are  of  the  opinion  that  it  would 
be  inequitable  to  deprive  the  attorneys  of 
the  fees  agreed  to  be  allowed,  or  to  hold  the 
insured  responsible  for  them  and  the  costs 
incurred  in  the  prosecution  of  the  case. 

We  will  now  consider  the  right  of  Mr. 
Packham  to  retain  the  remainder  of  the  $9,- 
000,  in  excess  of  fees  and  expenses.  In  the 
first  place  it  may  be  well  to  ascertain  the 
effect  of  the  subrogation  receipt,  whidi,  as 
we  have  said,  in  substance  follows  the  pro- 
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Tision  in  the  policy  and  need  not  be  quoted. 
Broa4  as  its  language  is,  it  cannot  be  con- 
strued to  apply  to  any  claims  or  demands 
beyond  those  made  by  reason  of  the  loss  or 
injury  to  the  property  insured.  If,  for  ex- 
ample, Mr.  Packham  had  owned  the  house 
in  which  the  merchandise  was  stored,  and 
the  negligence  of  the  gas  company  had 
caused  botli  to  be  destroyed,  it  was  evi- 
dently not  the  intention  of  the  parties  to 
assign  any  claim  he  might  have  had  for  the 
loss  of  the  house. 

When  the  loss  occurs  through  the  tort  of 
a  wrongdoer  the  insurer  is  entitled  to  be  sub- 
rogated to  the  claim  of  the  insured  for  the 
loss  of  the  insured  property,  not  of  other 
property.  The  money  paid  by  the  appellant 
was  for  loss  and  damage  "to  the  property  in- 
sured by"  its  policy,  and  the  assignment  had 
reference  to  that>  and  not  to  any  other  prop- 
erty, such,  for  example,  as  the  office  furni- 
ture, etc.,  insured  by  the  (German  Fire  In- 
surance Company,  and  the  subject  of  dispute 
in  the  Packham  Case  above  referred  to  or  to 
loss  of  profits  in  the  assured's  business. 

lliere  can  be  no  doubt  from  the  evidence 
that  Packham,  by  his  suit  against  the  gas 
company,  was  sedcing  to  recover  for  losses 
other  than  the  merchandise  destroyed  or  in- 
jured. The  declaration  alleges  that  ''as  the 
direct  consequence  of  such  negligence  and 
want  of  care  of  the  defendant  .  .  .  busi- 
ness of  the  plaintiff  was  arrested  and  inter- 
fered with,"  etc.,  that  "the  plaintiff  has  been 
compelled  to  pay  out,  and  must  continue  to 
pay  out,  large  sums  of  money  for  the  rent 
and  use  of  said  building  until  the  same  may 
be  repaired  as  speedily  as  may  be,"  and  other 
matters.  But  whether  the  allegations  were 
technically  sulficient  to  enable  him  to  re- 
cover for  loss  of  profits  to  his  business  is  not 
necessary  to  be  aetermined  in  this  case. 

The  testimony  abundantly  shows  that  such 
was  being  attempted  when  the  case  was  set- 
tled, and,  if  the  defendant  had  raised  any 
question  as  to  his  right  to  do  so  under  the 
pleadings,  tlie  declaration  could  have  been 
amend^,  if  necessary.  It  is  well  settled  in 
this  state  that  in  actions  of  tort  the  loss  of 
profits  in  a  trade  or  business  may  be  re- 
covered, if  it  be  the  direct  result  of  the  de- 
fendant's wrongful  act  and  is  proved  with 
sulficient  certainty.  Broum  v.  Werner,  40 
Md.  16;  Sluifer  v.  Wilson,  44  Md.  268;  Law- 
son  v.  Price,  46  Md.  138;  Evans  v.  Murphy, 
87  Md.  498,  40  Atl.  109.  Mr.  Packham  tes- 
tified that  the  damage  done  his  business  by 
the  fire,  up  to  the  time  of  trial,  approximated 
$18,000  to  $20,000;  he  said  he  had  fifty-one 
persons  on  his  pay-roll  and  "had  lots  of 
salaries  of  people  in  my  employ  to  carry 
over,"  hod  the  rent  of  two  warehouses  for 
several  months  and  other  things  he  men- 
tioned. 

Undoubtedly,  there  were  some  things  he 
named  as  elements  of  damages  that  could 
not  have  been  recovered,  but  there  is  enough 
in  the  testimony  to  show  that  he  was  mak- 
ing a  bona  fide  claim  for  damages,  some  of 
which  were  recoverable  if  sufficiently  proved, 
in  addition  to  those  for  the  loss  of  the  mer- 
chandise. If  the  minimum  loss  of  business 
6fiL.  R.  A. 


which  he  testified  to;  be  divided  in  half,  it 
amounts  to  $9,000.  There  is  nothing  in  the 
record  which  would  justify  us  in  reaching  a 
conclusion  that  he  was  simply  endeavoring 
to  retain  this  portion  of  the  verdict  by  set- 
ting up  a  defense  which  had  no  merit  in  it 
and  no  foundation  to  base  it  upon. 

On  the  contrary,  it  is  manifest  that  he  was 
making  a  bona  fide  effort  to  recover  damages 
for  the  merchandise,  which  he  knew  would 
go  to  the  insurance  companies  to  the  extent 
of  their  loss,  and  also  for  other  losses  which 
he  had  sustained.  While  engaged  in  that 
effort  the  offer  of  settlement  was  made,  and 
he  only  oonsented  to  accept  it  when  urged 
by  the  representatives  of  the  companies 
present,  and  upon  the  express  understand- 
ing that  the  verdict  should  be  divided. 

The  interrogatories  which  the  jury  an- 
swered, having  been  submitted  in  pursuance 
of  the  agreement  made,  do  not  add  any 
special  strength  to  his  position,  excepting  in 
so  far  as  they  caused  to  be  made  a  matter  of 
record  that  it  was  intended  to  settle  tlie 
claim  in  which  the  insurance  companies  were 
interested  for  $9,000,  and  that  the  balance 
was  for  the  plaintiff's  own  compensation 
for  other  losses  he  had  sustained.  If  the 
case  had  gone  to  the  jury  without  any  un- 
derstanding between  the  parties  as  to  the 
amount  of  the  verdiot,  we  can  see  no  reason 
why  interrogatories  of  this  character  could 
not  have  been  properly  submitted. 

The  insured  could  not'  have  brought  sev- 
eral actions,  but  was  compelled  to  recover 
for 'all  his  losses  sustained  by  that  fire  in 
one  suit  Therefore  when  he  was  claiming 
damages  for  losses  other  than  those  which 
the  insurance  companiee  were  entitled  to,  it 
would  have  been  proper,  if  under  the  rulings 
of  the  court  he  might  recover  other  damages, 
to  have  had  the  jury  determine  the  amounts 
allowed  on  the  respective  claims.  This  case 
differs  materially  from  that  of  Dorsey  v. 
Habersack,  84  Md.  128,  36  Atl.  96,  as  there 
the  plaintiff  was  entitled  to  all  the  damages 
recovered,  and  it  was  sought  to  require  the 
jury  to  determine  "the  amount  of  injury  oc- 
casioned by  some  of  a  number  of  acts  done 
by  the  defendant" 

As  we  there  said:  "In  many  cases  it 
might  be  impossible  for  them  to  determine 
definitely  what  proportion  of  an  alleged  in- 
jury was  sustained  by  one  of  several  acts." 
But  in  the  suit  against  the  gas  company  the 
jury,  in  making  up  their  veiSict,  would  have 
properly  ascertained  what  loss  was  sustained 
by  the  injury  to  the  merchandise,  which  was 
for  the  benefit  of  the  insurers,  and  what  on 
account  of  the  loss  to  the  plaintiff,  exclu- 
sive of  that. 

The  case  then  is  practically  as  if  the  in- 
sured had  accepted  $9,000  for  loss  of  the  in- 
sured property,  and  had  thereby  released  the 
wrongdoer  as  to  the  balance.  From  what 
we  have  already  said  it  can  be  seen  that  we 
are  of  the  opinion  that  he  could,  under  the 
peculiar  circumstances  of  this  case,  do  so 
without  being  held  liable  to  the  appellant 
for  more  than  its  proportion  of  the  amount 
recovered,  after  deducting  costs  and  expenses 
incurred  by  him. 
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It  would  be  yeiy  inequitable  to  permit  one 
of  eight  or  nine  insurers  to  stand  off  and  re- 
fuse to  take  part  in  a  suit  brought  by  the  in- 
sured, and  let  him,  at  the  instance  and  with 
the  consent  of  the  others,  settle  for  an  agreed 
imount'  and  then  come  into  a  court  of  equity 
and  exact  payment  in  full  of  him,  when  the 
others  only  get  a  part.  The  other  compa- 
nies did  perform  their  duty  towards  the  in- 
sured, and  they,  representing  a  majority  of 
the  claims,  not  only  induced  him  to  accept 
what  they  doubtless  thought  was  for  their 
benefit,  but  by  means  of  that  inducement  pos- 
sibly caused  him  to  accept  less  for  his  indi- 
vidual claims  than  he  might  have  received, 
especially  if  out  of  the  $6,300,  the  net 
amount  he  received,  he  must  be  required  to 
pay  tlie  appellant  and  any  other  company 
that  occupies  a  similar  position  their  claims 
in  full. 

So,  without  in  any  way  questioning  the 
general  principle  of  subrogation  as  an- 
nounced in  l*ackh<im  v.  Qennan  F,  Ina,  Co. 
and  cases  there  cited,  as  well  as  many  other 
similar  authorities,  we  cannot  apply  it  in  a 
case  such  as  this  where  the  insurer  repudi- 
ated the  right  of  the  insured  to  represent  it 
in  the  suit  against  the  wrongdoer  before 
judgment,  and  now  (after  the  insured  has 
in  good  faith  made  a  settlement  in  accord- 
ance with  the  wishes  and  request  of  those 
who  did  co-operate  with  him),  seeks  to  proiit 
by  its  refusal  to  take  part  in  that  proceed- 
ing, on  the  theory  that  it  was  not  a  party 
to  the  settlement,  and  hence  is  not  bound  by 
it 

We  might  cite  such  cases  as  Neuocomh  v. 
Cincinnati  Ins,  Co.  22  Ohio  St  382,  10  Am. 
Rep.  74G;  Commercial  Union  Asaur,  Co.  v. 
Lister,  L.  R.  9  Ch.  483,  and  National  F. 
Ins.  Co.  V.  McLaren,  12  Ont  Rep.  682,  as 
well  as  others,  in  support  of  our  position, 
but  it  seems  to  us  that  the  peculiar  facts  in 
this  case  sufficiently  take  it  out  of  the  gen- 
eral rule  that  a  release  of  the  wrongdoer  by 
an  insured  makes  him  liable  to  the  insurer 
for  the  amount  paid,  to  avoid  the  necessity 
of  quoting  from  authorities. 

4.  The  court  below  was  clearly  right  in 
dismissing  the  bill  against  the  gas  company. 
The  amount  of  the  verdict  had  been  paid  by 
it  to  the  insured  before  the  bill' was  filed. 
There  is  no  evidence  of  fraud  on  the  part  of 
the  gas  company  in  connection  with  the 
verdict,  and  what  we  have  already  said 
about  the  right  of  the  insured  to  make  the 
settlement  is  sufficient  to  relieve  the  gas 
company.  In  the  absence  of  collusion  or 
fraud  on  the  part  of  that  company,  payment 
by  it  to  Mr.  Packham  discharged  it  from  any 
further  liability  on  account  of  the  fire.  The 
decree  of  the  court  below  must  be  affirmed. 

Decree  aifirmed,  appellant  to  pay  the  costs 
above  and  below. 
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Hiram  W.  TYLER,  AppU^ 

V. 

STATE  of  Maryland. 

(93  Md.  300.) 

Oy-aters  taken  from  'vratcrs  ontaide  off 
tl&e  state  are  not  within  the  provisions  of 
act  1900,  chap.  880,  |  8,  makiDg  it  a  misde- 
meanor to  have  possession  of  oysters  which 
contain  more  than  5  per  cent  of  shells  or 
which  are  less  than  2y^  Inches  from  hinge  to 
mouth,  since  this  act  is  an  amendment  of 
Code,  art.  72,  the  obvious  purpose  of  which 
was  so  to  regulate  the  taking  of  oysters  from 
the  waters  of  the  state  as  to  preserve  to  its 
citizens  the  benefits  of  Its  oyster  beds. 

(April  17,  1901.) 

APPKAL  by  defendant  from  a  judgment  ot 
the  Criminal   Court  of  Baltimore  con- 
victing him  of  violating  the  statute  against 
having  in  possession  unmarketable  oysters. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Beniard  Carter  and  Albert  S. 
J.  Owens,  for  appellant: 

The  object  of  the  legislation  in  this  state 
regarding  oysters  is,  in  the  main,  they  preser- 
vation of  the  oyster  beds  in  this  state. 

State  V.  Inslcy,  04  Md.  28,  20  Atl.  1031: 
Dickhaut  v.  State,  85  Md.  461,  30  L.  R.  A. 
7G5,  37  Atl.  21;  Stevens  v.  State,  89  Md, 
GOD,  43  Atl.  920;  Applegarth  v.  State,  89 
Md.  140,  42  Atl.  041. 

ilfr.  Isidor  Rayner,  Attorney  General, 
for  appellee: 

The  statute  has  three  objects  in  view: 
(a)  To  protect  the  oyster  beds  of  Maryland; 
(&)  to  prevent  fraud  upon  the  law  and  an 
evasion  of  its  provisions  by  constituting  pos- 
session as  the  offense,  irrespective  of  the 
place  where  tlie  oysters  were  taken  or  pur- 
chased; (c)  to  prevent  the  sale  of  unmer- 
chantable oysters  within  the  state,  in  tJie 
interest  of  the  public  health  of  the  commun- 
ity. 

Stevens  v.  State,  89  Md.  669.  43  Atl.  920 ; 
Com.  V.  Savage,  155  Mass.  278,  29  N.  E.  468 : 
Com.  V.  Young,  166  Mass.  396,  43  N.  E.  118; 
State  V.  Craig,  80  Me.  86,  13  Atl.  129;  Roth 
V.  State,  51  Ohio  St  209,  37  N.  E.  269;  Mag- 
ner  v.  People,  97  111.  331;  Phelps  v.  Racey, 
60  N.  Y.  10,  19  Am.  Rep.  140;  Ex  parte 
Mater,  103  Cal.  476,  37  Pac.  402;  State  v. 
Leicna,  134  Ind.  250,  20  L.  R.  A.  62,  33  N. 
E.  1024;  State  v.  Randolph,  1  Mo.  App.  15; 
Geer  v.  Connecticut,  161  U.  S.  519,  40  L.  ed. 


NoTB. — For  authorities  in  earlier  volumes  in 
this  series  bearing  on  the  question  above  de- 
cided, see  Bradsbaw  v.  Lankford  (Md.)  11  L. 
R.  A.  582,  and  note;  also  some  cases  In  Louis- 
ville Safety  Vault  &  T.  Co.  v.  Louisville  &  N. 
R.  Co.  (Ky.)  14  L.  R.  A.  on  page  582;  Qustaf- 
son  V.  State  (Tex.)  43  L.  R.  A.  615 ;  and  Com. 
V.  niiton  (Mass.)  45  L.  R.  A.  475. 

As  to  governmental  control  over  rigbt  of  fish- 
er>  generally,  see  note  to  People  v.  Truckee 
Lumber  Co.  (Cal.)  80  L.  R.  A.  581. 
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793,  IG  Sup.  Ct.  Rep.  600;  Lawton  v.  Steele, 
152  U.  S.  133,  38  L.  ed.  385,  U  Sup.  Ct. 
Kep.  409;  Smith  v.  Mwrylwnd,  18  How.  71, 
15  L.  ed.  269;  Ford  v.  State,  85  Md.  476,  41 
L.  R.  A.  551,  37  Atl.  172;  F09  v.  State,  89 
Md.  388,  43  Atl.  775;  Singer  v.  State,  72 
•  Md.  464,  8  L.  R.  A.  551,  19  Atl.  1044;  Mc- 
Allister V.  State,  72  Md.  390,  20  Atl.  143; 
Applegarth  v.  State,  89  Md.  140,  42  Atl.  941. 
A!r.  Robert  M.  Moliane  also  for  appel- 


Sclimuokery  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  was  indicted  in  the  criminal 
court  of  Baltimore  city  for  unlawfully  hay- 
ing oysters  in  his  possession  which  contained 
more  than  5  per  cent  of  shells,  and  oysters 
less  than  2<4  inches  from  hinge  to  mouth. 

The  indictment  was  found  under  Acts  of 
1900,  chap.  380,  §  8,  which  provides  that 
"any  person  who  shall  have  oysters  in  his 
possession  which  contain  more  than  5  per 
cent  of  shells,  and  oysters  less  than  2%  inch- 
es from  hinge  to  mouth,  which  for  the  pur- 
pose of  this  article  are  declared  to  be  un- 
merchantable oysters,  shall  be  guilty  of  a 
misdemeanor;  and  in  ascertaining  such  per- 
centage the  oflioers  of  the  oyster  police  force, 
and  the  measurers  and  inspectors,  are  here- 
by authorized  and  directed  to  select  such 
amount  of  oysters  from  any  pile,  hold,  bin, 
house,  or  other  place,  as  he  may  think 
proper,  and  to  require  the  same  to  be  culled 
and  disposed  of,  as  provided  in  9  0  of  this 
article;  and  any  person  violating  the  provi- 
sions of  this  section  shall  be  subject  to  the 
penalties  and  fines,  as  provided  in  S  9  of  this 
article  in  precisely  the  same  manner  as  if 
he  were  a  captain  of  a  boat." 

Section  9  makes  it  unlawful  for  any  per- 
son to  recdve  a  cargo,  or  any  part  01  a 
cargo,  of  oysters  unless  an  inspector  or  meas- 
urer shall  be  present  who  shall  determine 
whether  the  oysters  have  been  properly 
culled,  and  prescribes  penalties  to  be  im- 
posed upon  the  captain,  master,  or  person  in 
charge  of  the  oysters  for  a  violation  of  its 
provisions.  These  penalties  consist  of  the 
payment  of  a  fine,  and  the  return,  by  the 
captain  or  person  in  charge  of  the  cargo,  of 
such  portion  of  the  oysters  as  are  under  the 
merchantable  size  to  the  beds  from  which 
they  were  taken,  and  the  scattering  of  them 
upon  such  beds  iinder  the  direction  of  a 
deputy  commander  of  the  oyster  police. 

The  appellant  demurred  to  the  indictment, 
and  the  court  overruled  his  demurrer.  He 
then  tiled  a  special  plea  asserting  as  his  de- 
fense that  the  oysters,  for  the  possession  of 
which  he  had  been  indicted,  formed  part  of 
the  cargo  of  a  schooner  of  which  he  was  the 
captain,  and  that  the  oysters  had  been  taken 
from  the  waters  of  the  state  of  Virginia  by 
citizens  of  that  state  who  had  complied  with 
its  laws  as  to  the  taking  of  oysters  in  its 
waters,  and  had  been  sold  to  him  by  such 
citizens  of  Virginia  at  Manchodoc  creek,  in 
that  state,  and  there  put  upon  his  boat,  and 
from  thence  brought  by  him  to  Baltimore. 
To  this  pica  the  Btsite  filed  a  demurrer  which 
was  snstiiined  pro  forma  by  the  court  The 
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case  was  then  submitted  under  a  plea  of  non 
cut.  to  the  court,  which  found  the  traverser 
guilty,  and  imposed  a  fine  upon  him;  and  he 
appealed. 

The  important  issue  in  the  case  is  the  one 
raised  by  the  special  plea  to  the  indictment, 
which  presents  for  our  consideration  the 
question  whether  the  statute  under  which 
this  indictment  was  found  makes  it  unlaw- 
ful to  have  in  possession  unculled  oysters 
which  were  not  taken  from  the  waters  of 
this  state,  but  were  lawfully  taken  from  the 
waters  of  another  state  by  its  citizens,  and 
afterwards  brought  into  Maryland. 

We  recently  held,  in  Stevens  v.  State,  89 
Md.  669,  43  Atl.  929,  that  it  is  entirely 
within  the  power  of  the  state  to  prohibit 
the  having  in  possession  or  exposing  to  sale 
in  this  stat«,  within  the  close  season,  game 
which  has  been  taken  either  within  tlie  state 
or  elsewhere.  The  same  principle  would  ap- 
ply to  a  prohibition  against  having  in  pos- 
session oysters  of  which  more  than  a  speci- 
fied portion  were  of  a  size  declared  by  law 
to  fa«  unmerchantable.  The  real  question, 
therefore,  to  be  determined,  is  whether  the 
law  now  under  consideration  was  intended 
to  apply  to  oysters  lawfully  taken  from  wa> 
ters  outside  the  limit  of  this  state. 

A  careful  examination  of  the  law  satis- 
fies us  that  it  was  intended  to  apply  only 
to  oysters  taken  from  Maryland  waters. 
The  law  does  not  in  -express  terms  apply  to 
oysters  taken  from  waters  outside  of  the 
state.  In  that  respect  it  differs  from  the 
act  of  1898,  chap.  206,  passed  for  the  bet- 
ter protection  of  birds  and  gafaie  animals, 
which  was  upheld  by  us  in  Stevens's  Case, 
and  which  by  its  terms  makes  it  unlawful 
to  have  in  possession  or  expose  for  sale  dur- 
ing  the  close  season  birds  or  game  animals 
shot  or  killed  jn  this  state,  "or  in  any  other 
state,  tcrritoi'y,  or  country." 

Before  the  passage  of  the  act  of  1898  the 
game  laws  of  the  state  prohibited  in  broad 
terms  the  catching,  killing,  or  having  in  pos- 
session '*any  rabbit"  during  the  close  season. 
Under  the  law  as  it  then  stood  a  dealer  in 
game  in  Baltimore  city  was  indicted  for  hav- 
ing rabbits  in  his  possession  during  the  close 
season,  and,  it  appearing  that  the  rabbits 
had  been  lawfully  killed  in  West  Virginia, 
we  held  that  the  traverser  was  not  liable. 
Dickhaut  v.  State,  85  Md.  451,  36  L.  R.  A. 
705,  37  Atl.  21.  In  that  case,  after  a  care- 
ful review  of  the  decisions  in  other  states 
upon  similar  statutes,  we  came  to  the  con- 
clusion that,  as  the  purpose  of  the  statute 
was  to  protect  the  game  in  this  state,  its 
prohibition  must  be  construed  to  relate  only 
to  such  game.  We  further  held  that  "only 
the  plainest  and  most  mandatory  language 
of  the  lawmakers  would  justify  any  court  in 
holding  that  the  mere  possession  of  game 
lawfully  killed  would  constitute  an  offense." 

The  act  under  which  the  indictment  was 
found  in  the  present  case  was  passed  as  an 
amendment  to  article  72  of  the  Code,  the  ob- 
vious purpose  of  which  was  to  so  regulate 
the  taking  of  oysters  from  the  waters  of  this 
state  as  to  preserve  for  the  benefit  of  its 
citizens  the  oyster  beds  which  have  proved 
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to  be  a  most  valuable  source  of  both  food 
and  occupation  to  the  inhabitants  of  the 
counties  bordering  on  the  Chesapeake  bay 
and  its  tributaries.  Experience  in  this  field 
demonstrated  the  fact  that  taking  from  the 
beds  the  small  oysters  which  were  not  fully 
matured  tended  to  the  early  exhaustion  of 
the  sources  of  supply  of  oysters,  and  the  ulti- 
mate destruction  of  the  important  industries 
depending  upon  a  continuance  of  the  supply. 

Accordingly,  we  find  that  from  1880  aown 
to  the  present  time  a  series  of  laws  has  been 
passed  commonly  designated  as  culling  acte, 
requiring  o^'sters  of  small  size  to  be  separat- 
ed or  culled  from  the  cargoes  of  the  vessels 
employed  in  oyster  fishing,  and  returned  to 
the  beds  from  which  they  were  taken.  These 
laws,  in  order  to  eflTectuate  the  purposes  for 
whidi  they  were  enacted,  contained  various 
provisions  as  to  handling  and  dealing  in  the 
oysters,  and  to  that  end  the  Acts  of  1890, 
chap.  60*2,  and  1894,  chap.  380,  like  the  one 
now  under  consideration,  prohibit  having 
unculled  oysters  in  possession. 

If  we  turn  now  to  art.  72  of  the  Code  as 
amended  by  the  act  of  1900,  chap.  380,  we 
find  that  §  1,  which  provides  for  issuing  li- 
censes to  tongers,  refers  by  express  terms  only 
to  taking  oysters  "in  any  of  the  waters  of  this 
state.*'  Section  19,  which  authorizes  the  li- 
censing of  dredgers,  goes  further  and  speci- 
fies the  particular  waters  in  this  state  in 
which  the  dredging  may  be  done.  Section  7, 
which  provides  for  culling  the  oysters  and 
returning  the  small  ones  to  their  natural 
beds,  affects  by  its  express  terms  only  "oys- 
ters taken  from  any  of  the  waters  of  this 
state."  Now  9  8,  under  which  the  present 
indictment  is  found,  was  obviously  intended 
to  more  effectually  secure  the  culling  of  the 
oysters  mentioned  in  S  7,  which  were  those 
taken  from  the  waters  of  this  state. 

This  is  made  still  more  manifest  by  the 
provision  in  §  9,  requiring  the  captain  or 
person  in  charge  of  the  cargo  containing  the 
excessive  proportion  of  small  oysters  to  take 
them  back  to  their  natural  beds  and  there 
scatter  them  under  the  direction  of  an  offi- 
cial of  this  state,  who  could  have  neither 
power  nor  jurisdiction  beyond  the  limits  of 
the  state.  The  just  and  rational  inference 
therefore  is  that  the  unculled  oysters  re- 
ferred to  in  §  8  were  those  taken  from  the 
waters  of  this  state. 

The  attorney  general  contended  that  S  8 
intended  to  prohibit  the  mere  having  in  pos- 
session unculled  oysters,  from  whatever 
source  obtained,  as  a  necessary  meana  of  en- 
forcing the  culling  of  oysters  taken  in  the 
waters  of  this  state.  It  would  certainly 
have  been  an  appropriate  and  eflicient  aid  to 
the  effectual  enforcement  of  the  culling  of 
the  oysters  taken  in  this  state  to  prohibit 
having  in  possession  unculled  oysters  of  any 
kind,  or  taken  from  any  source,  and  under 
the  rulings  of  this  court  in  Stevens's  Case 
it  would  have  been  within  the  power  of  the 
state  to  do  so.  But  any  such  prohibition  to 
have  been  effectual  must,  under  the  rulings 
in  DickhauVs  Case,  have  included  in  plain 
and  distinct  terms  all  unculled  oysters,  from 
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whatever  source  obtained,  and  that  has  cer- 
tainly not  been  done  in  S  8. 

The  learned  judge  below  erred  in  sustain- 
ing the  demurrer  to  the  special  plea  of  tha 
traverser,  and  for  that  reason  the  judgment 
appealed  from  must  be  reversed. 

The  appellant  also  contended  that  the  law  • 
now  under  consideration  was  unconstitution- 
al because  it  imposed  different  penalties  up- 
on the  several  classes  of  persons  who  were 
prohibited  from  having  unculled  oysters  in 
possebsion,  and  that  the  classification  thuB 
made  w^as  unreasonable,  and  that  for  that 
reason  the  demurrer  to  the  indictment 
should  have  been  sustained. 

As  we  have  determined  that  the  judgment 
must  be  reversed  for  the  reason  already  stat- 
ed, we  deem  it  unnecessary  to  pass  upon  the 
constitutionality  of  the  law^  which  this 
court  has  determined  should  not  be  done  un- 
less it  is  necessary  for  the  decision  of  the 
case  before  it.  State  v.  Inaley,  64  Md.  30, 
20  Atl.  1031. 

Judgment  reversed  %c\ih  costs  ix)iihaut 
ordering  a  new  trial. 


Mary  J.  WOLF,  Appt., 

V. 

Amelia  FRANK. 


(. 


.Md.. 


.) 


1.  A  canae  of  action  for  entidnv  a  baa- 
band  front  bis  'vrife  and  depriving  her  of 
his  society,  support,  and  protection  arises  in 
her  favor  at  common  law,  and  Its  enforce- 
ment, tf  suspended  at  common  law  daring 
coverture  by  reason  of  her  Inability  to  sue 
without  joinder  of  her  husband,  is  antbor- 
ized,  even  for  a  pre-existing  cause  of  action, 
by  Code,  art.  45,  |  5,  as  amended  by  act  1898, 
chap.  458,  providing  that  married  women  may 
sue  "for  torts  committed  against  them  as 
fully  as  if  they  were  unmarried." 

2.  Bvldcnce  tbat  tbe  defendant  la  aa 
actloB  for  alienation  of  a  bnaband'a 
alTectlona  had  been  heard  to  tell  him  to 
leave,  and  seen  to  push  him  from  a  door  on 
different  occasions,  is  inadmissible,  where 
there  is  nothing  to  show  under  what  circum- 
stances or  at  what  time  these  occurrences 
took  place,  or  that  they  did  not  take  place 
after  suit  was  brought,  and  in  pursuance  of 
a  purpose  to  build  up  a  defense. 

3.  Bvldence      of      Improper     relations 


Note. — On  the  qaestlon  as  to  the  right  of  a 
married  woman  to  maintain  an  action  for  the 
alienation  of  her  husband's  affections  the  earlier 
authorities  in  this  series  in  favor  of  the  right 
are  as  follows:  Bennett  v.  Bennett  (N.  Y.) 
6  L.  R.  A.  553,  and  note;  Foot  v.  Card  (Conn.) 
6  L.  R.  A.  829 ;  Warren  v.  Warren  (Mich.)  14 
L.  R.  A.  645;  Haynes  v.  Nowlin  (Ind.)  14  L. 
R.  A.  787  ;  Clow  v.  Chapman  (Mo.)  26  L.  R.  A. 
412;  Hodgkinson  v.  Hodgkinson  (Neb.)  27  L. 
R.  A.  120;  Price  v.  Price  (Iowa)  29  L.  R.  A. 
150;  Brown  v.  Brown  (N.  C.)  38  L.  R.  A.  242; 
Gernerd  v.  Gernerd  (Pa.)  40  L.  R.  A.  549; 
Dietzman  v.  MuUin  (Ky:)  50  L.  R.  A.  808. 

Contra,  Duffies  v.  Duffles  (Wis.)  8  L.  R.  A. 
420;  Doe  v.  Roe  (Me.)  8  L.  R.  A.  833;  and 
lioughton  V.  Rice  (Mass.)  47  L.  R.  A.  310. 

As  to  right  to  maintain  action  simply  in  na- 
ture of  crim.  con.  see  Kroessin  v.  Keller  (Minn.) 
27  L.  R.  A.  685. 
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rwtth.  aaoilier  atan,  Bvatoined  by 
plaintill  in  a  suit  for  alienation  of  her 
huBl>and'8  affections.  Is  admissible,  if  be  bad 
knowledge  thereof  before  be  abandoned  ber, 
as  bearing  on  tbe  cause  of  bis  leaving  ber, 
and,  if  be  did  not  have  knowledge  thereof,  it 
may  be  admissible  as  reflecting  upon  the  ex- 
tent of  her  injury  and  the  amount  of  dam- 
ages recoverable. 

(December  18,  1900.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Washington 
^County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
wToi^ul  alienation  from  her  of  the  affec- 
tions of  plaintiff's  husband.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Iiewla  D.  Syester,  for  appellant! 

In  order  to  maintain  an  action  of  this 
^aracter  the  statute  should  contain  a  clause 
expressly  defining  the  scope  of  the  rights 
on  the  part  of  the  wife. 

Crocker  v.  Crocker,  98  Fed.  702. 

As  the  husband  haul  no  such  right  under 
the  common  law,  the  wife  could  have  none 
under  a  statute  removing  the  disability  of 
the  husband's  joining  her,  unless  the  stat- 
ute expressly  gave  her  the  right. 

Westlake  v.  Westlake,  34  Ohio  St.  625, 
32  Am.  Rep.  397;  Schouler,  Husb.  &  W.  § 
-66;  Van  Amtmi  v.  Ayera,  67  Barb.  544;  Doe 
V.  Roe,  82  Me.  503,  8  L.  R.  A.  833,  20  Atl. 
83;  Duffiee  v.  DuffieSy  76  Wis.  374,  8  L.  R. 
A.  420,  45  N.  W.  522. 

If  the  plaintiff  and  her  husband  lived  un- 
happily before  the  improper  advances  of  the 
defendant  such  evidence  is  pertinent. 

Smith  V.  Maaten,  15  Wend.  270;  Tiffany, 
Personal  &  Dom.  Rel.  81;  2  Greenl.  Ev.  § 
56 ;  Reeve,  Dom.  Rel.  4th  ed.  91 ;  Bromley  v. 
Wallace,  4  Esp.  237 ;  Schouler,  Husb.  A,  W. 
§  64,  p.  99;  Norton  v.  Warner,  9  Conn.  172. 

Meaara.  Martin  Ii.  Keedy  and  Daniel 
W.  Doub,  for  appellee: 

Under  the  provisions  of  the  acts  of  1898, 
«hap.  467,  9  5,  there  can  be  no  question  of 
the  right  of  a  wife  to  maintain  an  action  in 
a  case  of  this  kind. 

Wolf  V.  Bauereia,  72  Md.  481,  8  L.  R.  A. 
€80,  19  Atl.  1045;  Bennett  v.  Bennett,  116 
N.  Y.  584,  6  L.  R.  A.  553,  23  N.  E.  17; 
Haynea  v.  Notclin,  129  Ind.  581,  14  L.  R.  A. 
787,  29  N.  E.  389;  Holmea  v.  Holmea,  133 
Ind.  386,  32  N.  E.  932;  Seaver  v.  Adams,  66 
N.  H.  142,  19  Atl.  776;  Foot  v.  Card,  68 
Conn.  1,  6  L.  R.  A.  829,  18  Atl.  1027;  War- 
ren V.  Warren,  89  Mich.  123,  14  L.  R.  A.  545, 
50  N.  W.  843 ;  Cooley,  Torts,  §  228,  note. 

In  crim.  con.  the  husband's  injury  by  the 
wrong  consists  in  his  mental  suffering  from 
the  dishonor  of  the  marriage  bed,  and  the 
loss  of  the  affections  of  his  wife  and  tbe 
comfort  of  her  society,  as  well  as  the  pe- 
cuniary loss  of  her  services.  Where  tlie 
basis  of  the  action  is  the  alienation  of  the 
wife's  affections,  the  measure  of  the  damages 
is  the  value  of  her  services  and  marital  con- 
sort; that  is,  her  conjugal  society,  affec- 
tions, and  assistance,  less  cost  of  keeping 
her.  In  either  case  the  action  is  based 
mainly  on  what  is  termed  the  loss  of  the 
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consortium ;  that  is,  the  loss  of  the  ccm jugal 
society,  affection,  and  assistance  of  the  wife. 
Prettyman  v.  WiUiamaon,  1  Penn.  (Del.) 
224,  39  Atl.  731 ;  15  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  864-866. 

Boydy  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  by  tbe  appellee 
against  the  appellant  on  March  31,  1900,  by 
her  next  friend,  Grafton  C.  Harper,  but  it 
was  subsequently  amended  by  striking  out 
the  ne3ct  friend.  The  declaration  alleges 
that  the  defendant  wrongfully  enticed  and 
procured  the  husband  of  the  plaintiff,  un- 
lawfully and  without  the  consent  and 
against  the  will  of  the  plaintiff,  to  depart 
and  remain  absent  from  her  home  and  so- 
ciety, whereby  she  lost  the  society,  support, 
and  protection  of  her  husband. 

There  are  two  counts  which  are  similar, 
excepting  the  first  alleges  that  the  act  com- 
plained of  was  done  on  the  25th  day  of  De- 
cember, 1899,  while  the  second  fixes  no  time. 
A  demurrer  was  filed  on  the  ground  that  the 
declaration  stated  no  cause  of  action,  under 
the  law  of  this  state,  which  was  overruled. 
During  the  progress  of  the  trial,  which  re- 
sulted in  a  verdict  for  the  plaintiff,  two  ex- 
ceptions were  taken  to  rulings  of  the  court 
in  excluding  certain  testimony  offered  by 
the  defendant.  The  defendant  appealed 
from  the  judgment,  and  the  questions  pre- 
sented for  our  consideration  are  the  rulings 
of  the  court  on  the  demurrer  and  the  offers 
of  testimony  embodied  in  the  two  bills  of  ex- 
ception. 

1.  This  is  the  first  time  a  suit  of  this 
character  has  been  before  this  court.  There 
has  been  but  little,  if  any,  difference  of 
opinion  as  to  the  right  of  a  husband  to  sue 
for  what  is  termed  ''the  loss  of  consortium," 
that  is,  the  loss  of  his  wife's  society,  affec- 
tion, and  assistance,  and  when  anyone,  by 
the  alienation  of  her  affections,  deprives  him 
of  his  conjugal  rights,  he  is  liable  to  re- 
spond in  damages.  Indeed,  such  right  has 
been  sustained  at  least  as  far  back  as  the 
case  of  Winsmore  v.  Oreenbank,  Willes,  577. 
The  authorities  are  not  so  harmonious  as 
to  the  right  of  the  wife  to  sue  for  injuries 
sustained  by  her  by  being  unlawfully  de- 
prived of  the  society,  affection,  etc.,  of  the 
husband.  But  whatever  differences  now  re- 
main relative  to  it  are,  for  the  most  part, 
as  to  the  source  from  which  she  acquired 
the  right,  rather  than  whether  such  right 
exists  at  all. 

In  countries  and  states  where  the  common 
law  has  prevailed  members  of  the  bench 
and  bar  have  been  accustomed  in  the  past 
to  consider  the  rights  and  liabilities  of  mar- 
ried women  as  they  existed  under  its  rules, 
and  although  statutes  have  l)€en  passed  from 
time  to  time  enlarging  their  rights  and  in- 
creasing their  liabilities,  they  have,  in  many 
jurisdictions,  including  our  own,  been  for 
the  most  part  kept  strictly  within  the  lines 
fixed  by  legislative  enactment.  The  tenden- 
cy of  modern  legislation  has  been  to  greatly 
increase  their  powers,  and  in  many  states 
of  this  country  such  rights  are  conferred 
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«nd  such  liabilities  imposed  on  them  as  will 
probably  furnish  courts  difficult  problems 
to  solve  in  determining  who  is  the  head  of 
the  house.  Bat  whatever  their  legal  rights 
have  been  in  the  past,  they  have,  as  a  rule, 
surpassed  their  husbands  in  their  capacity 
to  appreciate  and  enjoy  domestic  happiness. 
When,  then,  the  marital  rights  of  a  woman 
are  unlawfully  invaded,  so  as  to  cause  this 
"loss  of  consortium,"  why  should  she  not  be 
entitled  to  have  the  wrong  done  her  re- 
dressed by  the  law,  as  her  husband  would 
be,  under  such  circumstances?  If  entitled 
to  it,  refusal  to  grant  such  redress  can  only 
be  excused,  if  at  all,  on  the  ground  that,  by 
reason  of  her  peculiar  status  as  a  married 
woman,  no  remedy  had  been  or  could  be  pro- 
vided her,  and  hence  we  must  inquire  into 
and  determine  that  question. 

We  have  seen  it  stated  that  there  are  only 
two  states  in  this  country,  in  which  the 
question  has  arisen,  where  the  right  of  a 
married  woman  to  maintain  such  an  action 
is  still  denied.  Whether  that  be  correct  or 
not,  we  cannot  say,  but  in  our  investigation 
of  the  authorities  we  have  only  found  two, 
Wisconsin  and  Maine,  although  most  of  the 
decisions  are  based  on  statutes.  In  Duf- 
fies v.  Dufpea,  76  Wis.  374,  8  L.  R.  A.  420, 
45  N.  W.  622,  it  was  decided  that  neither  at 
common  law  nor  under  the  statutes  of  that 
state,  could  a  wife  maintain  an  action 
against  one  enticing  away  her  husband,  for 
the  loss  of  his  society  and  support;  and  in 
Doe  V.  Roe,  82  Me.  503,  8  L.  R.  A.  833,  20 
Atl.  83,  affirmed  in  Morgan  v.  Martin,  92 
Me.  100,  42  Atl.  354,  the  right  is  denied,  ap- 
parently on  other  grounds.  The  Wisconsin 
case  is  not  alone  as  to  the  right  to  sue  at 
common  law,  and  the  statute  in  force 
when  that  case  arose  was  held  not  to  sus- 
tain the  right  of  action.  The  case  of  Logan 
V.  Logan,  77  Ind.  558,  cited  in  Duffles  v.  Duf- 
fies,  is  practically,  although  not  in  terms, 
overruled  by  Uaynes  v.  ^owlin^  129  Ind. 
581,  14  L.  R.  A.  787,  29  N.  E.  389,  so  far 
as  it  affects  this  question;  and  the  case  of 
Van  Amam  v.  Ay  era,  67  Barb.  544,  is  over- 
ruled by  Bennett  v.  Bennett,  116  N.  Y.  684, 
6  L.  R.  A.  553,  23  N.  E.  17. 

There  are  other  cases  which  have  denied 
the  right  of  recovery,  under  the  peculiar 
facts  that  were  alleged  or  proved.  For  ex- 
ample, in  Houghton  v.  Rice,  174  Mass.  366, 
47  L.  R.  A.  310,  54  N.  E.  843,  and  tfeville  v. 
(Hie,  174  Mass.  305,  54  N.  E.  841,  it  was 
held  that  the  declarations  were  not  suffi- 
cient, as  in  that  state  a  husband  could  not 
recover  for  the  mere  alienation  of  the  wife's 
affections,  but  there  must  be  the  loss  of  the 
wife's  consortium,  and  a  wife  was  in  no  bet- 
ter position  than  the  husband.  Then  there 
are  cases  in  which  a  distinction  is  made  be- 
tween suits  against  strangers  and  those 
against  the  parents  of  the  husband  or  wife. 
If  the  latter  act  in  good  faith  and  without 
malice  they  are  orenerally  relieved  because 
they  are  under  obligation  by  the  law  of  na- 
ture to  protect  their  children  and  relieve 
them  when  in  distress. 

But  there  are  many  authorities  which  sus- 
tain this  character  of  suit.  That  of  Foot  v. 
52  L.  R.  A. 


Card,  58  Conn.  1,  6  L.  R.  A.  829,  18  Atl. 
1027,  is  a  leading  one  and  has  taken  a  more 
advanced  position  than  most  of  the  others, 
although  it  has  been  frequently  referred  to 
by  other  courts. 

After  referriug  to  the  right  of  the  hus- 
band to  sue.  Justice  Pardee,  in  delivering 
the  opinion  of  the  court,  said:  "Whatever 
inequalities  of  right  as  to  property  may  re- 
sult from  the  marriage  contract,  husband 
and  wife  are  equal  in  rights  in  one  respect; 
namely,  each  owes  to  the  other  the  fullest 
possible  measure  of  conjugal  affection  and 
society,  the  husband  to  the  wife  all  that  the 
wife  owes  to  him.  Upon  principle  this 
right  in  the  wife  is  equally  valuable  to  her, 
as  property,  as  is  that  of  the  husband  to 
him."  He  also  said :  "The  law  will  permit 
no  one  to  obtain  redress  for  wrong,  except 
by  its  instrumentality,  and  it  will  furnish 
a  mode  of  obtaining  adequate  redress  for 
every  wrong.  This  rule,  lying  at  the  foun- 
dation of  all  law,  is  more  potent  than,  and 
it  takes  precedence  of,  the  reason  that  the 
wife  is  in  this  regard  without  the  pale  of 
the  law  because  of  her  inferiority;"  and 
again:  "W^herever  there  is  a  valuable  right 
and  an  injury  to  it,  with  consequent  damage, 
the  obligation  is  upon  the  law  to  devise  and 
enforce  such  form  and  mode  of  redress  as 
will  make  the  most  complete  reparation." 

After  speaking  of  the  reason  of  the  gen- 
eral rule  that  a  husband  shall  join  in  a  suit 
for  damages  resulting  from  an  injury  to  the 
person,  property,  reputation,  or  feelings  to 
the  wife,  he  with  great  force  shows  why  that 
should  not  be  done  in  a  case  where  the  hus- 
band by  reason  of  his  own  conduct  has  not 
suffered  the  injury  and  cannot  ask  for  re- 
dress himself;  and  added:  "To  ask  in  his 
name  would  be  to  plant  the  seeds  of  death 
in  the  cause  at  the  outset,  and  the  law  does 
not  compel  those  who  have  suffered  wrong 
so  to  ask  for  redress  as  to  insure  denial.  In 
a  case  of  this  kind  the  wife  can  only  ask 
for  damages  by  and  for  herself ;  the  law  can- 
not make  redress  otherwise  than  to  her  sole- 
ly, apart  from  all  others,  especially  apart 
from  her  husband,"  and  the  conclusion 
reached  is  that  of  legal  necessity  the  dam- 
ages for  the  injury  must  be  to  her  solely, 
and  the  suit  could  therefore  be  maintained 
in  her  own  name  at  common  law. 

In  Lynch  v.  Knight,  9  H.  L.  Cas.  577,  Lord 
Chancellor  Campbell  thought  that  the  wife 
could  sue  with  her  husband.  Lord  Cran- 
worth  was  inclined  to  that  view,  but  did  not 
feel  called  upon  to  express  a  decided  opin- 
ion, as  the  case  was  to  be  disposed  of  on 
other  grounds.  Lords  Brougham  and  Wens- 
leydale  thought  an  action  would  not  lie. 
In  Bennett  v.  Bennett,  116  N.  Y.  584,  6  L. 
R.  A.  553,  23  N.  E.  17,  the  court  said:  "A 
remedy  not  provided  by  statute,  but  spring- 
ing from  the  flexibility  of  the  common  law, 
and  its  adaptability  to  the  changing  nature 
of  human  affairs,  has  long  existed  for  the  re- 
dress of  the  wrongs  of  the  husband.  As  the 
wrongs  of  the  wife  are  the  same  in  princi- 
ple, and  are  caused  by  acts  of  the  same  na- 
ture as  those  of  the  husband,  the  remedy 
should  be  the  same."    That  case,  however, 
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based  the  right  to  maintain  the  action  on 
the  statute.  It  fully  recognizes  the  right  of 
the  wife  to  damages  for  injury  to  her,  but 
questions  her  right  to  sue  at  common  law, 
unless  her  husband  joins,  and  holds  that  the 
Code  of  that  state,  authorizing  her  to  sue 
alone,  enabled  her  to  maintain  a  suit  of  this 
character. 

So3e  authorities  hold  that  the  common 
law  gives  a  married  woman  a  cause  of  ac- 
tion, but  by  reason  of  her  disability  of  cov- 
erture the  right  remains  in  abeyance  while 
she  is  married.  There  are  others  in  which 
her  right  to  damages  is  regarded  as  belong- 
ing to  her  at  common  law,  and  hence  she 
can  recover  under  statutes  enabling  her  to 
sue  as  a  feme  sole,  and  still  others  sustain 
her  right  to  sue  under  statutes  giving  equal 
rights  to  husband  and  wife,  irrespective  of 
any  substantive  right  existing  at  common 
law.  For  authorities  on  the  several 
grounds  see,  in  addition  to  the  above, 
Eaynes  v.  JiwcliUy  129  Ind.  584,  14  L.  R. 
A.  787,  29  N.  £.  389 ;  Holmes  v.  Holmes,  133 
Ind.  386,  32  N.  £.  932 ;  Seaver  v.  Adams,  66 
N.  H.  142,  19  Atl.  776;  Warren  v.  Warren, 
89  Mich.  123,  14  L.  R.  A.  545,  60  N.  W.  842; 
CUno  V.  Chapman,  125  Mo.  101,  26  L.  R.  A. 
412,  28  S.  W.  328  (s.  c.  46  Am.  St.  Rep. 
468,  where  there  is  an  extensive  note  on  the 
subject)  ;  Hodgkinson  v.  Hodgkinson,  43 
Neb.  209,  27  L.  R.  A.  120,  61  N.  W.  577; 
Westlako  v.  Westlake,  34  Ohio  St  621,  32 
Am.  Rep.  397;  Price  v.  Price,  91  Iowa,  693, 
29  L.  R.  A.  150,  60  N.  W.  202;  Gemerd  v. 
Oerncrd,  185  Pa.  233,  40  L.  R.  A.  649, 
39  Atl.  884,  and  15  Am.  &  £ng.  Enc.  Law, 
2d  ed.  p.  864,  where  many  of  the  above  and 
other  cases  are  cited. 

Under  our  statute  (§  5,  art.  45,  of  the 
Code,  as  amended  by  act  1898,  chap.  458) 
married  women  have  the  power  "to  sue  for 
the  recovery,  security,  or  protection  of  their 
property,  and  for  torts  committed  against 
them,  as  fully  as  if  they  were  unmarried." 
As  it  is  applicable  to  this  case,  there  would 
seem  to  be  no  room  to  doubt  that  the  ap- 
pellee can,  in  her  own  name,  maintain  this 
suit.  That,  in  our  opinion,  she  had  a  cause 
of  action  is  apparent  from  what  we  have 
already  said.  Whether  or  not  it  was  pos- 
sible for  her  to  enforce  such  a  claim  at 
common  law,  while  still  married,  is  not  now 
material.  We  have  frequently  held  that  for 
personal  injuries  to  a  wife  she  must  at 
common  law  sue  jointly  with  her  husband, 
but  if  he  died  before  judgment  the  action 
did  not  abate,  but  could  be  prosecuted  by 
the  widow,  and  even  if  he  died  after  judg- 
ment, without  disposing  of  it,  it  survived  to 
her.  "Independently  of  his  wife,  the  hus- 
band had  no  cause  of  action  whatever  for 
personal  injury  to  her."  Clark  v.  Wootton, 
63  Md.  115.  Of  course,  that  does  not 
refer  to  his  right  to  sue  for  loss 
of  services,  expenses  incurred,  etc.,  by 
reason  of  the  injury  to  his  wife.  Mani- 
festly, then,  the  wife  had  at  common 
law  a  cause  of  action  for  such  injuries,  al- 
tiiough  she  was  prevented  from  enforcing 
it  during  coverture,  without  the  joinder  of 
her  husband.  In  cases  of  this  character,  if 
62  L.  R.  A. 


it  be  admitted  (although  we  do  not  deter- 
mine that  question )  that  she  could  not  have 
sued  at  common  law  during  coverture  be- 
cause her  husband  was  a  necessary  party, 
and  he  ouglit  not  to  be  a  party  to  a  suit 
brought  to  recover  damages  sustained 
through  his  own  misconduct,  yet  if  he  had 
been  dead,  or  had  abandoned  his  wife  and 
left  the  state,  as  in  Wolf  v.  Bauereis,  72 
Md.  481,  8  L.  R.  A.  680,  19  Atl.  1045,  be- 
fore the  suit  was  brought,  she  could  have 
sued  as  if  she  were  a  feme  sole,  for  her  dis- 
ability would  then  have  been  removed.  As 
the  act  of  1898  authorized  her  to  sue,  as  if 
unmarried,  for  a  tort  committed  against  her, 
we  think  it  gave  her  the  right  to  sue  in 
her  own  name  even  if  the  cause  of  action 
had  arisen  before  this  act  took  effect  (Janu- 
ary 1,  1890),  as  it  emancipated  her  from 
the  disability,  and  her  husband  had  no  right 
to  damages  to  be  recovered  by  reason  of  his 
own  misconduct. 

To  permit  his  marital  rights  to  attach  to 
damages  recovered  for  such  a  cause  would 
be  an  acknowledgment  of  an  injustice  in 
the  administration  of  the  common  law  that 
ought  not  to  be  attributed  to  it  or  coun- 
tenanced by  any  court  governed  by  its  prin- 
ciples. If,  then,  her  cause  of  action  existed 
at  common  law,  but  was  held  in  abeyance 
by  reason  of  her  disability  of  coverture,  this 
statute  relieved  her  of  that  disability;  but, 
independent  of  that,  such  rights  were  con- 
ferred on  married  women  by  the  act  of  1898, 
of  which  the  above  quotation  is  only  a 
small  part,  as  to  remove  all  possible  doubt 
as  to  the  right  of  the  wife  to  sue  in 
cases  of  this  character  as  the  husband  can. 
This  suit  was  brought  fifteen  months  after 
the  act  of  1898  took  effect,  and  there  is 
nothing  in  the  declaration  to  show  that  the 
cause  of  action  arose  before  that  time,  but 
if  it  had,  it  would  not  have,  for  that  rea- 
son, been  defective  or  demurrable.  The  de- 
murrer was  properly  overruled. 

2.  The  defendant  offered  to  prove  by  a 
witness  that  she  '*heard  the  defendant,  Mrs. 
Wolf,  tell  Frank,  the  plaintiff's  husband, 
to  leave  her  home  and  not  to  come  there  any 
more,  and  that  she  saw  the  defendant  push 
the  said  Frank  out  of  the  kitchen  door  on 
different  occasions."  That  was  objected  to, 
and,  having  been  ruled  out  by  the  court,  its 
action  is  brought  before  us  by  the  first  bill 
of  exceptions.  Under  some  circumstances 
such  testimony  might  be  relevant,  as  re- 
flecting upon  the  question  as  to  whether  the 
defendant  did  entice  and  procure  the  hus- 
band to  abandon  the  plaintiff,  but  there  is 
nothing  in  the  record  to  show  under  what 
circumstances  or  when  these  things  oc- 
curred. Every  occasion  referred  to  may 
have  been  after  this  suit  was  brought,  so- 
far  as  the  offer  shows,  and  all  that  did  take 
place  may  have  been  done  for  the  very  pur- 
pose of  building  up  a  defense  to  the  plain- 
tiff's suit. 

The  occurrences  were  not  said  to  have  tak- 
en place  in  the  presence  of  the  plaintiff,  and 
unless  it  was  shown  that  it  was  a  bona  fide- 
effort  on  the  pait  of  the  defendant  to  keep- 
the  husband  away  from  her  home,  reflect- 
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Ing  upon  the  question  as  to  whether  she  was 
responsible  for  his  absenting  himself  from 
his  own  home,  it  could  not  have  aided  the 
jury  in  reaching  a  proper  conclusion.  All 
that  was  proffered  to  be  proved  may  have 
been  the  result  of  a  quarrel  between  them, 
and  did  not  meet  or  explain  the  testimony 
offered  by  the  plaintiff,  that  he  had  contin- 
ued to  live  at  the  defendant's  house  from 
December,  1893,  to  the  time  of  trial.  If 
she  did  not  want  him  there,  it  would  have 
been  an  easy  matter  to  get  rid  of  him. 
No  error  is  shown  by  the  record  to  have 
been  committed  in  that  ruling. 

3.  We  think,  however,  there  was  error  in 
the  ruling  as  presented  in  the  second  bill 
of  exceptions.  The  defendant  offered  the 
testimony  of  a  witness  that  the  plaintiff 
had  had  improper  relations  with  one  Kieffer, 
in  October,  1898,  and  offered  to  prove  knowl- 
edge of  such  fact  by  the  plaintiff's  husband. 
While  that  would  not  be  a  bar  to  action, 
unless  it  was  followed  up  by  proof  that  the 
husband  left  his  wife  by  reason  of  her  un- 
faithfulness, and  not  by  the  procurement 
of  the  defendant,  it  would  have  been  proper 
to  be  considered  by  the  jury  in  miti^tion 
of  damages.  The  plaintiff  had  proved  that 
on  the  27th  day  of  December,  1898,  the  hus- 
band of  the  plaintiff  had  his  trunks  and 
clothes  removed  from  the  home  of  the  plain- 
tiff and  went  to  the  home  of  the  defendant 
to  live,  and  has  been  with  her  ever  since. 
That  was  only  about  two  months  after  the 
alleged  improper  relations  by  the  plaintiff 
with  Kieffer,  and  it  might,  in  the  opinion 
of  the  jury,  have  been  the  cause  of  his 
leaving  the  plaintiff  at  that  time;  but  if 
the  jury  had  believed  that  statement,  it 
certainly  might  have  affected  the  amount  of 
damages  awarded  to  her. 

It  18  impossible  to  fix  any  definite  rule 
in  cases  of  this  character  to  guide  the  jury 
as  to  the  quantum  of  damages  to  be  allowed. 
The  loss  of  the  society,  affection,  etc.,  of  a 
husband  to  a  true  wife  is  necessarily  great- 
er than  to  one  who  herself  has  not  been 
faithful  to  her  marriage  vows.  When  a  de- 
voted wife,  free  from  blame  herself,  has 
been  deprived  of  the  society,  affections,  etc., 
of  her  husband,  by  the  intrigues  and  acts 
of  another,  she  stands  in  a  very  different 
light,  before  the  law  and  before  any  in- 
telligent jury,  from  that  of  a  woman  who 
has  been  unfaithful  herself.    As  was  said 


in  Shufeldt  v.  Shufeldt,  86  Md.  519,  39  Atl. 
416,  "there  can  be  no  surer  means  adopted 
to  estrange  husband  and  wife,  and  stifle  all 
affections  that  ever  existed  between  them, 
than  the  existence  of  improper  relations,  es- 
pecially of  a  criminal  nature,  between  one 
of  them  and  another  party." 

No  woman  who  permitted  another  man  to 
have  improper  relations  with  her  could  have 
the  desire  for  the  society  and  affection  of 
her  husband  that  the  law  assumes  exists 
between  husband  and  wife,  when  it  author- 
izes a  suit  for  the  unlawful  interference 
with  those  conjugal  rights,  and  a  jury  would 
not  likely  allow  such  a  woman  the  same 
amount  of  damages  as  would  be  awarded 
to  a  plaintiff  free  from  such  fault.  It  is, 
therefore,  a  proper  subject  for  the  consid- 
eration of  the  jury,  when  such  proof  is  be- 
fore them.  As  was  said  in  8mi$h  v.  Mas- 
ten,  16  Wend.  270:  If  the  plaintiff  was  in 
the  habit  of  improper  intimacy  with  any 
other  than  her  husband,  her  sense  of  moral 
propriety  and  regard  for  chastity  could  not 
be  much  offended  by  the  loss  of  virtue  of 
her  husband.  The  guilt  of  defendant  is  not, 
therefore,  diminish^,  but  the  plaintiff  has 
sustained  less  damages.  The  merits  of  the 
plaintiff,  but  not  the  demerits  of  the  defend- 
ant, are  less;  both,  however,  are  consid- 
ered by  the  jury  in  forming  their  verdict, 
and  all  the  circumstances  which  diminish  the 
one,  or  enhance  the  other,  are  proper  sub- 
jects for  their  consideration. 

It  is  said  on  the  part  of  the  appellees 
that  the  proffer  did  not  show  when  the 
husband  had  knowledge  of  the  alleged  im- 
proper relations,  but  if  he  never  had  any 
such  knowledjre  the  evidence  would  have 
been  admissible,  as  reflecting  upon  the  ex- 
tent of  the  injury  to  the  plaintiff,  sustained 
for  the  reasons  we  have  given  above,  and 
if  he  did  have  such  knowledge  before  he 
left  his  home  to  live,  it  might  have  mate- 
rially reflected  upon  the  question  as  to 
whether  the  defendant  was  responsible  for 
his  leaving.  It  may  be  that  there  was  no 
truth  whatever  in  the  alleged  act  of  unfaith- 
fulness, but  that  was  a  question  for  the 
jury,  and  should  have  been  submitted.  The 
judgment  must  therefore  be  reversed  for 
that  error. 

Judgment  reversed,  and  new  trial  award- 
ed, the  appellee  to  pay  the  costs. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


George  A.  ALLEN  et  al. 

V. 

Henry  P.  SOMERS  et  al,  Appts, 

(73  Conn.  355.) 

Baileea  for  lilrc,  who  received  dressed 
poultry    to   be    kept   In   eold    storaire, 

without  any  specific  agreement  respecting  the 


temperature  to  be  maintained,  are  not  liable 
for  a  damaged  condition  of  the  poultry  due 
to  the  fact  that  the  temperature  was  too  high, 
when  this  was  such  as  is  usually  maintained 
In  cold-storage  rooms,  and  both  parties  sup- 
posed it  would  be  sufficiently  cold,  but  it  was 
not  so  low  as  that  at  which  a  freezer  is  kept. 

(December  18,  1900.) 


Note. — Liability  of  bailee  for  damages  to  goods 
received  for  cold  storage. 

The  general  rule  is  well  settled  as  to  the  lia- 
bility of  the  bailee  in  this  class  of  cases  where 
52  L.  R.  A. 


damage  Is  occasioned  by  negligence  in  failing  to 
maintain  the  proper  temperature,  or  permitting 
deteriorating  odors  to  come  in  contact  with  the 
subject  of  the  bailment.  The  question  most  in 
controTersy  is  as  to  whether  or  not  the  bailee 
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APPEAL  by  defendants  from  a  judgment 
of  the  Court  of  Common  Pleas  for  New 
London  Coimty  in  favor  of  plaintiffs  in  an 
action  brought  to  recover  compensation  for 
cold  storage  of  property  belonging  to  de- 
fendants.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Solomon  Lueaa  for  appellants. 

Messrs.  Brown  A  Perkins,  for  appel- 
lees: 

From  the  delivery  of  the  property  to  the 
plaintiffs  to  be  kept  by  them  as  bailees  for 
hire,  the  law  implies  a  contract  that  they 
will  exercise  ordinary  care  in  keeping  it. 

Ordinary  care  is  that  care  which  an  ordi- 
narily careful  and  prudent  man  exercises  in 
the  care  of  his  own  property. 

Bradley  v.  Cunningham,  61  Conn.  485,  15 
L.  R.  A.  679,  23  Atl.  932:  Foster  v.  Esseo 
Bank,  17  Mass.  500,  9  Am.  Dec.  168;  May- 
nard  v.  Buck,  100  Mass.  47 ;  WiUett  v.  Rich, 


142  Mass.  358,  56  Am.  Rep.  684,  7  N.  E.  776. 

The  court  finds  that  ''both  parties  be* 
lieved  when  the  property  was  placed  in  the 
plaintiff's  room  that  it  was  suitable  for  its 
preservation." 

The  defendant,  then,  in  leaving  his  own 
to  be  kept  in  the  cold-storage  room  of  the 
plaintiff,  which  he  believed  to  be  suitable 
to  preserve  it,  acted  with  ordinary  care, 
and  if  he  did,  the  plaintiffs  did  the  same; 
but  if  the  defendant  did  not  act  with  ordi- 
nary care,  then  he  was  guilty  of  contributory 
negligence  which  would  bar  his  recovery. 

The  law  does  not  impose  upon  a  mere 
bailee  for  hire  the  duty  of  preserving  prop- 
erty so  that  it  will  not  spoil  or  deteriorate 
in  the  ordinary  course  of  nature. 

Torranoe,  J.,  delivered  the  opinion  of 
the  court: 
In  this  action  the  plaintiffs  seek  to  re- 


was  is  fact  negligent.  That  is  not  considered 
In  this  note,  but  only  the  question  of  liability 
under  the  facts  of  the  case  as  established. 
Limitations  of  liability  are  strictly  construed, 
as  Illustrated  by  two  or  three  casea 

There  are  a  few  exceptions  to  the  general  rule, 
sarh  as  bailments  with  knowledge  of  the  partic- 
ular conditions  under  which  the  goods  are  to  be 
stored,  as  to  which  the  bailor  may  be  considered 
as  assuming  the  rislc  by  reason  of  his  knowledge 
of  their  existence,  his  acting  apon  such  knowl- 
edge, and  the  absence  of  any  agreement  or  war- 
ranty as  to  the  existence  of  different  conditions. 
Of  such  an  exception  the  main  case  of  ALLUif 
y.  SoMERS  is  an  Illustration. 

A  cold-storage  company  Is  responsible  for 
damages  resulting  from  the  contamination  of 
eggs  by  the  escape  of  ammonia  in  the  building, 
or  by  gases  from  fruit  in  adjoining  corridors 
and  rooms,  entering  the  room  where  the  eggs 
were  stored.  Hunter  v.  Baltimore  Packing  & 
Cold  Storage  Co.  75  Minn.  408,  78  N.  W.  11. 

And  is  not  relieved  from  liability  for  damages 
resulting  from  such  contamination  by  the  provi- 
sions of  warehouse  receipts  that  "all  damages 
.  .  .  to  perishable  property  at  owner's  risk," 
which  is  to  be  considered  as  referring  to  loss  re- 
sulting from  inherent  qualities  of  the  subject  of 
the  bailment,  and  that  "the  company  will  pro- 
vide any  desired  temperature,  but  will  not  be 
responsible  for  results,"  which  clearly  refers  ex- 
clusively to  the  results  of  the  temperature  re- 
^luested  by  the  bailor.     Ibid. 

Nor  is  a  cold  storage  company  relieved  from 
liability  for  damages  resulting  from  the  deterio- 
ration of  cheese  from  dampness  and  mold  due 
to  the  melting  and  dripping  of  frost  and  ice  on 
overhead  pipes  by  reason  of  Its  negligence  in 
permitting  the  temperature  to  rise  above  the 
point  stipulated  for,  under  a  condition  in  the  re- 
ceipt that  all  property  is  to  be  at  the  owner's 
risk  of  any  loss  or  damage  from  water,  deterio- 
ration, frost,  or  from  being  perishable,  etc..  but 
which  did  not  provide  against  negligence  on  its 
part,  as  the  exemption  from  loss  or  damage 
through  any  particular  cause  will  not  be  con- 
strued to  cover  a  negligent  loss  of  that  charac- 
ter. Minnesota  Butter  &  Cheese  Co.  v.  St.  Paul 
Cold  Storage  Warehouse  Co.  75  Minn.  445,  77 
N.  W.  977. 

Evidence  that  chickens  and  squabs  placed  in 
'Coid  storage  were  in  good  condition,  but  tliat 
when  taken  out  they  were  moldy  and  decayed, 
and  that  the  warehouse  was  damp,  which  would 
form  mold,  and  mold  would  cause  rot,  sustains 
a  finding  that  their  condition  when  removed  was 
due  to  the  negligence  of  the  warehouseman, 
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which  entitles  the  owners  to  recover  for  the  act- 
ual loss  sustained,  without  proof  of  some  specific 
act  of  negligence  producing  the  dampness. 
Leidy  v.  Quaker  City  Cold  Storage  &  Warehouse 
Co.  180  Pa.  823,  86  AU.  851. 

The  owners  of  apples  placed  In  cold  storage 
under  an  agreement  that  they  shall  be  kept  at 
a  certain  temperature  are  entitled  to  recover 
such  damages  as  they  sustain  by  reason  of  the 
damaged  condition  thereof,  where  it  is  conceded 
that  the  temperature  was  higher  than  that 
stipulated  for,  if  the  condition  of  the  apples  re- 
sulted in  whole  or  in  part  from  failure  to  keep 
the  stipulated  temperature.  Wilson  v.  F.  C. 
Llnde  Co.  47  App.  Div.  327,  62  N.  Y.  Supp.  69. 

A  warehouseman  receiving  apples  for  cold 
storage  Is  responsible  to  the  owners  thereof  to 
the  extent  to  which  his  negligence  in  failing  to 
supply  proper  ventilation  contributed  to  their 
decay,  even  If  due  in  part  to  the  condition  of 
the  apples  when  placed  in  storage.  Townsend 
V.  Rich,  68  Minn.  569,  60  N.  W.  545. 

And  that  the  method  of  storage  used  by  a 
warehouseman  would  result  In  the  contamina- 
tion of  butter  received  for  cold  storage,  is  no 
defense  to  an  action  for  the  contamination  there- 
of by  odors  from  fruit  stored  in  the  same  ware- 
house, where  the  bailors  were  not  acquainted 
with  the  method  of  storage  used.  Holt  Ice  & 
Cold-Storage  Co.  v.  Arthur  Jordan  Co.  (Ind. 
App.)   57  N.  E.  575. 

So.  also,  a  warehouse  company  is  liable  for 
damages  to  fruit  taken  for  storage  at  a  tem- 
perature ranging  from  35  to  40  degrees,  but 
which  was  placed  in  a  much  lower  temperature, 
whereby  it  was  frozen  and  ruined.  Greenwich 
Warehouse  Co.  v.  Maxfield,  '8  Misc.  308.  28  N. 
Y.  Supp.  732.  It  was  contended  that  the  owner 
of  the  fruit  knew  the  temperature  of  the  room 
In  which  it  was  placed,  and  that  it  was  placed 
there  with  his  knowledge  and  consent ;  but  this 
is  not  discussed. 

But  a  warehouse  company  Is  not  liable  for 
damages  to  eggs  received  for  cold  storage,  from 
the  contamination  thereof  resulting  from  the 
negligent  use  of  hard  pine  boards  for  the  inside 
walls  of  the  building  because  of  inexperience  in 
the  construction  of  such  houses,  although  its 
rooms  were  represented  by  a  circular  letter  to 
be  free  from  taint,  where  the  bailor,  who  had 
had  many  years'  experience  in  the  egg  business, 
had  ample  opportunity  to  ascertain,  from  In- 
spection of  the  building,  the  material  of  which 
it  was  composed,  and  the  effect  thereof  upon 
perishable  goods,  and  expressed  his  satisfaction 
with  It  for  his  purposes.  Parker  v.  Union  Ice  ft 
Salt  Co.  50  Kan.  626,  54  Pac.  672. 
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cover  compensation  for  keeping,  as  bailees 
of  the  defendants  for  hire,  certain  property 
in  cold  storage.  By  the  pleadings  the  de- 
fendants admitted,  in  effect,  that  the 
amount  of  compensation  claimed  was  due; 
but  they  alleged,  by  way  of  counterclaim, 
that  the  plaintiffs  had  not  used  due  care  in 
keeping  the  property,  and  that  as  a  conse- 
quence thereof  the  property  had  spoiled  and 
become  of  no  value,  and  they  claimed  to 
recover  as  damages  a  much  larger  sum  than 
the  amount  due  for  storage  charges,  less 
said  charges.  The  plaintiffs,  as  a  first  de- 
fense to  Uie  counterclaim,  denied  these  al- 
legations, and,  as  a  second  defense,  set  up 
a  former  judgment  as  a  bar.  The  court 
held  that  the  former  judgment  was  not  a 
bar,  and  the  case  was  then  tried  upon  the 
issues  formed  by  the  first  defense  to  the 
counterclaim.  Upon  such  trial  the  follow- 
ing material  facts  were  found  by  the  court: 
The  property  in  question  consisted  of  dressed 


poultry,  and  was  known  to  be  such  by  the 
plaintiffs  when  they  received  it  from  the 
defendants.  The  defendants  intrusted  it  to 
the  plaintiffs  in  boxes  and  packages,  to  be 
kept  in  the  cold-storage  room  of  the  plain- 
tins,  as  bailees  for  hire.  It  was  received 
by  the  plaintiffs  in  prime  condition,  but 
when  redelivered  to  the  defendants  it  waa 
in  bad  condition.  The  term  ''cold  storage," 
as  used  in  the  trade,  means  a  storehouse  or 
storeroom  ordinarily  used  for  the  preserva- 
tion of  butter  and  eggs,  where  the  tempera- 
ture is  kept  at  a  low  degree,  but  above  the 
freezing  point;  while  a  ''freezer"  is  a  place 
for  the  preservation  of  meat  or  poultry 
where  the  temperature  is  kept  below  the 
freezing  point, — ^from  zero  up  to  32.®  "I 
am  not  satisfied  that  these  technical  terma 
were  understood  either  by  the  plaintiffs  or 
the  defendants,  and  I  find  that  both  parties 
believed,  when  the  poultry  was  placed  in 
the  plaintiff's  room,  that  it  was  suitable  for 


And  likewise  a  cold-storage  company  Is  not 
liable  for  the  deterioration  of  eggs  resulting 
from  a  rise  in  temperature  due  to  the  melting  of 
the  ice,  which  did  not  occur  from  any  negligence 
on  its  part  or  defect  in  the  warehouse  or  ice 
house,  ^here  there  was  no  express  contract  as 
to  the  storage  thereof,  and  the  bailors  knew  the 
temperature  necessary  for  the  preservation  of 
eggs,  had  and  acted  upon  full  knowledge  as  to 
the  facilities  of  the  plant  and  Its  capabilities 
as  to  temperature,  as  to  which  there  was  no 
warranty  or  representation,  put  the  eggs  where 
they  pleased,  had  access  at  all  times,  frequently 
examined  and  took  out  eggs  therefrom,  had  in- 
formation or  the  means  of  information  as  to  the 
daily  temperature,  and  were  aware  of  the  change 
of  temperature  before  the  damage  occurred, 
but  made  no  suggestion  with  reference  there- 
to. Sutherland  v.  Albany  Cold-Storage  &  Ware- 
house Co.  55  App.  Div.  212,  66  N.  Y.  Supp.  835. 

One  who  contracts  for  the  cold  storage  of 
eggs  at  a  certain  temperature  must,  in  order 
to  entitle  him  to  recover  for  the  spoiling  there- 
of, show  that  they  were  in  a  fit  and  sound  con- 
dition, and  in  such  condition  as  to  keep  at  a 
stipulated  teoiperature,  when  stored,  and  that 
the  deterioration  thereof  resulted  solely  from 
the  acts  of  the  warehouseman.  Boswell  v.  Col- 
lins (Pa.)  7  Cent.  Rep.  487,  8  Atl.  845. 

But  in  Holt  Ice  &  Cold-Storage  Co.  v.  Arthur 
Jordan  Co.  (Ind.  App.)  57  N.  E.  575,  involTlng 
butter  contaminated  by  the  odors  of  fruit,  the 
rule  is  stated  that  plaintiff,  in  an  action  for  in- 
Jury  to  goods  received  for  cold  storage,  makes  a 
prima  facie  case  entitllug  him  to  recover,  where 
ho  shows  the  delivery  thereof  In  good  condition 
and  a  return  in  a  damaged  condition,  not  result- 
ing from  any  cause  inherent  in  the  goods,  and 
the  burden  is  upon  the  bailee  to  account  for  the 
injury  in  a  manner  consistent  with  the  exercise 
of  reasonable  care  on  his  part ;  but  where  the 
bailee  accounts  for  the  injury  thereto  in  a  man- 
ner consistent  with  the  exercise  of  ordinary  care 
on  bis  part  the  bailor  must  prove  positive  negli- 
gence occasioning  the  loss. 

Measure  of  damagee. 

Diminution  of  the  market  value  of  fruit  from 
decay,  caused  by  the  temperature  of  the  place 
where  It  was  stored  being  allowed  to  reach  a 
much  greater  height  than  that  stipulated  for  by 
the  contract,  may  be  considered  as  an  element 
of  damages  in  an  action  for  breach  of  the  con- 
tract. Hyde  v.  Mechanical  Refrigerating  Co. 
144   Mass.  ^32,  11   N.   K.  673. 

The  measure  of  damages  for  the  improper 
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care  of  eggs  stored  in  a  warehouse  containing 
what  is  known  as  a  "cold-storage  room,"  which 
is  claimed  to  be  specially  adapted  to  the  storage 
of  eggs,  is  their  market  value  in  the  locality 
where  injured  when  they  were  injured,  and  not 
the  highest  market  price  the  bailor  could  have- 
obtained  at  that  time  in  any  market ;  and  when 
ihe  market  is  fluctuating,  and  the  prices  some- 
what indeflnite,  Ihe  average  range  of  price  about 
the  time  inquired  of  affords  the  proper  stand- 
ard of  the  market  value.  Adams  v.  Sulli- 
van, 100  Ind.  8.  While  the  language  might 
Indicate  that  the  time  of  injury  should  be 
considered  as  the  time  for  the  estimate  of 
the  damages,  there  was  no  question  raised  in 
the  case  us  to  any  injury  prior  to  the  time  the 
eggs  were  withdrawn  from  storage,  as  remarked 
in  Holt  Ice  &  Cold  Storage  Co.  v.  Arthur  Jor- 
dan Co.  (Ind.  App.)  57  N.  R.  575,  so  that  dam- 
ages were  evidently  estimated  as  of  the  time  of 
withdrawal.  And  in  the  latter  case  the  obliga- 
tion of  a  bailee  of  butter  for  storage  In  a  cold- 
storage  warehouse  to  return  the  property  in  aa 
good  a  condition  as  when  received,  except  as  to 
injury  without  the  bailee's  fault.  Is  said  to  con- 
tinue until  the  bailment  ends. 

The  measure  of  damages  for  injury  to  butter 
contaminated  by  the  odor  of  fruit  stored  in  the 
same  warehouse  is  the  difference  t)etween  i^ts 
market  value  In  Its  damaged  condition  in  the 
locality  where  injured,  at  the  time  of  its  re- 
turn to  the  owner,  which  in  legal  contemplation 
is  the  time  the  injury  occurred,  and  such  value 
in  good  condition  at  such  time,  although  odors- 
were  contaminating  part  of  the  butter  before- 
the  termination  of  the  bailment,  which  was  for 
an  indefinite  term,  where  the  bailee,  with  knowl- 
edge of  such  contamination,  voluntarily  contin- 
ued the  bailment  without  removing  the  contami- 
nating influences,  which  it  was  in  its  power  to 
do.  Holt  Ice  &  Cold-Storage  Co.  v.  Arthur  Jor- 
dan Co.  (Ind.  App.)  57  N.  E.  575. 

The  price  to  be  taken  as  the  market  price  in 
determining  the  damages  recoverable  by  the 
owners  of  chickens  and  squabs  injured  by  the 
negligence  of  a  cold-storage  company  is  such  as 
is  obtainable  for  squabs  and  chickens  kept  in 
cold  storage  for  the  same  length  of  time.  Loidy 
V.  Quaker  City  Cold  Storage  &  Warehouse  Co. 
180  Pa.  323,  36  Atl.  851. 

The  right  to  recover  is  limited  to  the  actual 
loss  sustained.     Ihid. 

Cases  Involving  the  liability  of  carriers  for 
negligence  in  respect  to  temporary  cold  storage 
in  refrigerator  cars  during  transportation  are- 
not  Included  in  this  note.  J.  B.  W. 
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its  presenration."  The  plaintiffs  exercised 
due  care  in  the  management  of  their  cold- 
storage  room  while  the  defendants'  prop- 
erty was  there,  and  kept  it  at  a  temperature 
varying  from  22°  to  25**  above  zero,  which 
was  a  low  temperature  for  a  cold-storage 
room,  but  was  too  high  a  temperature  to 
properly  keep  and  preserve  poultiy  for  such 
an  extended  period  as  this  poultry  was  kept, 
*'or  reasonably  might  have  been  expected  to 
be  kept  when  placed  in  storage."  The  plain- 
tiffs' cold-storage  room  was  not  adapted  for 
the  safe  preservation  of  poultry  for  an  ex- 
tended period,  and  the  poultry  in  question 
was  damaged  in  consequence  of  being  kept 
in  too  high  a  temperature. 

Upon  these  facts  the  defendants  asked 
the  court,  in  effect,  to  rule  as  follows:  (1) 
That  the  property  being  in  prime  condition 
when  delivered  to  the  plaintiffs,  and  in  a 
damtiged  condition  when  received  back  by 
the  defendants  the  burden  was  upon  the 
plaintiffs  to  show  that  they  kept  said  prop- 
erty with  ordinary  care  and  diligence;  (2) 
that  to  keep  the  property  in  question  with 
ordinary  care  and  diligence  required  of  the 
plaintiffs  that  ordinary  care  and  diligence 
customary  among  prudent  men  engaged  in 
the  business  of  keeping  dressed  poultry  in 
cold  storage,  "and  that  the  rule  prescribed 
the  diligence  of  experts  as  the  standard  of 
attention  and  watchfulness,  using  the  term 
'ocperts'  as  descriptive  of  persons  having  ac- 
tual knowledge  of  the  business,  derived  from 
experience."  The  court  sustained  the  first 
of  these  claims,  and  about  this  ruling  no 
complaint  is  made  by  either  party;  but  the 
court  also  held  that,  upon  the  facts  found, 
the  plaintiffs  had  sustained  such  burden, 
and  had  kept  the  property  with  the  care  and 
diligence  required  of  them  under  the  circum- 
stances; and  the  principal,  if  not  the  only, 
question  upon  this  appeal  is  whether  the 
court  erred  in  so  holding.  We  are  of  opin- 
ion that  it  did  not  err. 

It  appears  by  the  finding  that  there  are 
two  kinds  of  storage  rooms  in  use,  where 
goods  of  a  perishable  nature  are  accustomed 
to  be  stored  for  keeping,  one  known  as  a  freez- 
er, and  the  other  as  a  cold-storage  house  or 
room,  and  that  the  temperature  of  the  freez- 
er is  ordinarily  kept  much  lower  than  that 
of  the  cold-storage  room.  The  plaintiffs 
kept  a  cold-storage  room,  and  not  a  freezer, 
and  this  was  known  to  the  defendants  when 
they  intrusted  their  property  to  them.  The 
claim  of  the  defendants  in  the  court  below, 
52L.B.A. 


as  we  understand  it,  was,  in  effect,  that, 
unless  the  plaintiffs  kept  the  temperature 
of  their  storage  room  at  the  temperature  of 
a  freezer,  they  had  not  used  the  care  and 
diligence  required  of  them.  If  such  a  duty 
rested  upon  the  plaintiffs,  it  was  imposed 
either  by  law  or  by  the  agreement  of  the 
parties.  No  claim  is  or  can  be  made  in  the 
case,  as  it  stands,  that  such  a  duty  was  im- 
post upon  them  by  agreement.  No  such 
claim  is  set  up  in  the  pleadings.  Even  if 
we  assume,  as  the  defendants  claim,  that 
the  somewhat  meager  allegations  of  the 
counterclaim  on  this  point  are  helped  out 
by  the  allegations  of  the  complaint,  still, 
at  most,  the  counterclaim  only  alleges  that 
the  goods  were  intrusted  to  the  plaintiffs 
to  be  kept  in  cold  storage  as  bailees  for 
hire.  There  is  no  allegation  that  the  pl&in- 
tiffs  assumed  any  other  duty  towards  the 
defendants  than  that  which  the  law  im- 
posed upon  them  as  cold-storage  bailees  for 
hire.  If,  then,  the  duty  to  keep  their  room 
at  the  temperature  of  a  freezer  did  not  rest 
upon  the  plaintiffs  by  specific  agreement, 
did  the  law,  under  the  circumstances,  im- 
pose upon  them  any  such  dutyT  We  think 
not.  The  general  rule  is  that  a  bailee  of 
goods  to  be  kept  for  hire  must,  in  keeping 
them,  exercise  that  degree  of  care  and  dili- 
gence which  may  reasonably  be  expected 
from  a  person  of  ordinary  prudence  in  his 
situation.  Bradley  v.  Cunningham,  61 
Conn.  485-496,  15  L.  R.  A.  679,  23  Atl.  932. 
This  general  rule  may,  of  course,  be  varied 
by  agreement.  The  case  at  bar  falls  within 
the  general  rule.  The  duty  of  the  plaintiffs 
was  to  keep  the  temperature  of  their  room 
at  the  ordinary  cold-storage  room  tempera- 
ture. The  law,  under  the  circumstances  of 
this  case,  imposed  that  duty  upon  them,  in 
the  absence  of  specific  agreement  otherwise; 
and  this  was  the  only  duty  that  rested  upon 
them,  so  far  as  the  temperature  of  the  room 
was  concerned.  This  duty  they  fully  per- 
formed. They  did  not  engage  to  keep  the 
goods  in  a  freezer,  and  were  not  liable  for 
not  doing  so. 

As  the  judgment  of  the  court  below  must 
stand,  it  becomes  unnecessary  to  consider 
the  matters  set  forth  in  the  bill  of  excep- 
tions on  behalf  of  the  plaintiffs,  which  ii 
made  a  part  of  the  record,  and  we  express 
no  opinion  thereon. 

Th^re  is  no  error. 

The  other  Judges  concur. 
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William  H.  LINCOLN  ei  al.,  Appts,,  Exrs., 
etc.,  of  Frank  N.  Thayer,  Deceased, 

V, 

Alice  H.  BURRAGE. 
(177  Mass.  378.) 

1.  A  promise  to  pay  a  share  of  tbe  cost 
of  a  party  'vrall  -vrlien  It  Is  used,  made 
by  a  grantee  for  hlmeelf,  his  heirs,  and  as- 
signs to  a  grantor  who  had  built  the  wall 
but  had  previously  sold  the  adjoining  lot, 
does  not  run  with  the  land  so  as  to  bind  one 
who  subsequently  acquires  both  lots  and 
makes  use  of  the  foundations  of  the  {MUty 
wall  in  erecting  a  new  building  on  them. 

2.  A  stipulation  la  a  deed  as  to  a  party 
'vrall  built  by  tbe  arrantor,  who  has  pre- 
Yiously  conveyed  the  adjoining  lot,  by  tbe 
terms  of  which  «^he  graDte«>,  his  heirs,  and 
assigns  are  bound  tu  pay  a  share  of  the  cost 
of  the  wall  whenever  it  is  used,  does  not  cre- 
ate an  implied  promise  to  pay  for  such  wall 
on  the  part  of  one  who  subsequently  acquires 
both  lots,  and  uses  the  party  wall  in  the 
foundations  of  a  new  building  on  both  lots. 

(January  8,  1001.) 

APPEAL  by  complainants  from  a  judg- 
ment of  the  Superior  Court  for  Suffolk 
County  in  favor  of  defendant  in  an  action 
brought  to  enforce  an  agreement  to  pay  for 
the  use  of  the  party  wall.    Affirmed. 

Defendant  purchased  two  adjoining  lots 
in  the  city  of  Boston.  Upon  one  was  a 
dwelling  house  having  a  party  wall  stand- 
ing partly  on  the  adjoining  lot,  which  was 
vacant.  The  house  had  been  erected  by 
plaintiff's  testator,  who  at  the  time  was 
the  owner  of  both  lots.  After  his  death 
his  executor  conveyed  the  one  on  which  the 
house  stood  to  one  Flower,  and  the  other  to 
one  Rose.  In  the  deed  to  Rose  was  the  fol- 
lowing clause:  "Said  grantee,  by  accepting 
this  deed,  agrees,  for  himself  and  hia  heirs 
and  assigns,  to  pay  to  said  executors,  or 
their  successors  in  said  trust  from  time  to 
time,  the  value  at  the  time  of  use  of  so 
much  of  said  party  wall  standing  on  the  de- 
scribed premises,  including  the  piling  and 
foundations  under  the  same,  as  he  or  they 
may  at  any  time  use."  The  title  of  both 
lots  having  become  vested  in  defendant,  she 
proceeded  to  remove  the  building  and  erect 
another  coverinc^  both  lots,  using  in  the 
work  the  foundations  of  the  party  wall. 
Plaintiffs  then  brought  this  action  to  hold 

Note. — On  questions  as  to  rights  In  party 
wall  there  are  other  authorities  in  this  series 
as  follows: 

As  to  lack  of  mutuality  to  Invalidate  cove- 
nant for  party  wall  running  with  land,  see 
Mott  V.  Oppenheimer  (N.  ''  )  17  L.  R.  A.  409. 

For  easement  and  serr.  ^  as  to  party  wall 
created  by  agreement,  see  cases  in  note  to  Fow- 
ler V.  Saks  (D.  C.)  7  L.  R.  A.  649. 

For  promise  to  pay  part  of  expense  of  party 
wall,  see  Nalle  v.  Paggi  (Tex.)  13  L.  R.  A.  50 ; 
Matthews  v.  Dixey  (Mass.)  6  L.  R.  A.  102 ;  and 
Swift  V.  Calnan  (Iowa)  37  L.  R.  A.  462. 

For  covenant  as  to  party  wall  generally,  see 
Nalle  v.  Paggi  (Tex.)  1  L.  R.  A.  33,  and  note. 
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her  liable  upon  the  agreement  in  the  deed 
to  Rose. 

Further  facts  appear  in  the  opinion. 

Messrs.  Becinald  Foster  and  'William. 
D.  Turner,  for  appellants: 

This  agreement  was,  in  a  sense,  a  per- 
sonal one,  between  the  plaintiffs  and  Rose. 
Rose,  by  accepting  the  deed,  became  bound 
l^  its  terms,  because  the  law  implies  an 
agreement  upon  his  part;  but  its  terms  did 
not  make  Rose  liable  unless  he  were  the 
owner  at  the  time  of  use. 

The  terms  of  the  agreement  embraced  also 
Rose's  heirs  and  assigns,  and  when  the  de- 
fendant accepted  her  deed  with  notice  of 
and  subject  to  this  agreement,  she  became 
bound  by  its  terms,  on  an  assumpsit  implied 
by  law,  in  the  same  way  that  Rose  had  be- 
come bound  before. 

Standish  y.  Lcucrence,  111  Mass.  Ill; 
Maine  v.  Cumston,  98  Mass.  317;  Richard- 
son y,  Tohey,  121  Mass.  457,  23  Am.  Rep. 
283;  Walker  v.  Stetson,  162  Mass.  86,  3» 
N.  E.  18.  See  also  Irving  v.  TumhuU 
[1900]  2  Q.  B.  129. 

The  defendant,  by  destroying  the  wall, 
either  used  the  wall,  or  rendered  impossible 
the  happening  of  the  contingency  upon 
which  payment  was  to  be  made,  and  there- 
fore becomes  liable  immediately. 

Nalle  V.  Paggi,  81  Tex.  201,  13  L.  R.  A. 
50,  16  S.  W.  932,  17  S.  W.  370;  Rawson 
V.  Bell,  46  Ga.  19. 

Mr.  Banoroft  O.  DaTia,  for  appellee: 

In  order  that  the  plaintiffs  may  succeed 
in  this  action  they  must  satisfy  the  court 
that  the  covenant  or  promise,  express  or  im- 
plied, or  liability,  upon  which  they  sue,  was 
one,  the  burden  of  which  ran  with  the  land, 
while  the  benefit  thereof  did  not  run  with 
the  land. 

There  is  no  authority  in  Massachusetts 
or  elsewhere  for  saying  that  the  burden  of 
this  promise  ran  with  the  land  while  the 
benefit  of  it  remained  in  the  original  prom- 
isee. 

The  general  rules  governing  covenants 
which  run  with  the  land  are: 

1.  Where  the  relation  of  lessor  and  lessee 
does  not  exist  the  benefit  of  a  covenant  con- 
cerning land  runs  with  the  land,  but  the 
burden  does  not. 

Spencer's  Case,  5  Coke,  16,  1  Smith,  Lead. 
Cas.  9th  Am.  ed.  174;  Cole  v.  Hughes,  54 
N.  Y.  444,  13  Am.  Rep.  611;  Whittenton 
Mfg.  Co.  V.  Staples,  164  Mass.  327,  29  L. 
R.  A.  600,  41  N.  E.  441. 

2.  In  Massachusetts  it  is  held  that  both 
the  benefit  and  the  burden  of  such  cove- 
nants run  with  the  land. 

Morse  v.  AldHch,  19  Pick.  449;  fifcMTope 
V.  Mason,  3  Cush.  600;  King  v.  Wight,  165 
Mass.  444,  29  N.  E.  644;  Bronson  ▼.  Co1p$i^ 
108  Mass.  180,  11  Am.  Rep.  336. 

3.  Party-wall  agreements  are  regarded  as 
creating  easements  of  use  and  support  in 
Massachusetts,  and  promises  to  pay  for  the 
use  of  the  wall  when  under  seal  are  cove- 
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nsnts  of  which  both  the  benefit  and  burden 
nm  with  the  land. 

BoMLge  V.  Mason,  3  Cush.  500;  King  y. 
Wight,  165  Mass.  447,  29  N.  E.  644. 

4.  Neither  the  benefit  nor  the  burden  of 
a  promise  runs  with  the  land  unless  it  is 
a  covenant,  i.  e.,  unless  it  is  under  seal. 

Kennedy  v.  (hoen,  136  Mass.  199;  ifar- 
Im  y.  Drinan,  128  Mass.  515;  Parish  v. 
Whitney,  3  Gray,  516.  See  jilso  Valle  v. 
Faggi   (Tex.)   1  L.  R.  A.  33,  9  8.  W.  205. 

5.  The  Massachusetts  courts  have  also  es- 
tablished a  doctrine  which,  in  view  of  the 
role  of  Martin  v.  Drinan,  appears  to  us  to 
be  rather  anomalous,  namely,  that  if  A  con- 
T^s  to  B  by  a  deed  poll  which  contains 
a  stipulation  that  B  shall  pay  for  a  party 
wall  standing  in  part  on  the  granted  land 
when  he  shul  use  it,  B  or  B's  grantee  is 
obliged  to  pay  "to  whomsoever  should  be 
the  owner  of  the  adjoining  lot  when  he 
should  desire  to  use  the  half  of  the  wall  on 
his  side." 

King  y.  Wight,  155  Mass.  447,  29  N.  E. 
644;  Maine  v.  Cumston,  98  Mass.  317; 
Richardson  v.  Tohey,  121  Mass.  457,  23  Am. 
Rep.  283. 

6.  It  has  also  been  decided  by  a  majority 
opinion  in  Massachusetts,  in  a  case  where 
the  court  said  that  no  action  at  law  for  the 
breach  of  any  promise  or  covenant  would 
lie,  that  in  equity  an  "equitable  servitude*' 
to  pay  money  to  the  owner  of  the  servient 
tenement  might  be  established. 

Whittenton  Mfg,  Co.  v.  Staples,  164  Mass. 
319,  29  L.  R.  A.  500,  41  K.  E.  441. 

llie  plaintiffs  in  the  case  at  bar  do  not 
bring  themselves  within  any  of  the  classes 
of  cases  in  which  a  recovery  is  allowed  in 
this  commonwealth. 

If  defendant's  liability  arises  out  of  cove- 
nant, the  covenant  runs  with  the  land,  and 
both  the  liability  to  perform  and  the  right 
to  enforce  are  vested  in  the  same  person. 
Hence  the  liability  is  extinguished. 

Savage  v.  Mason,  3  Gush.  505;  King  v. 
Wight,  155  Mass.  447,  29  N.  E.  644. 

The  promise  sued  on  is  not  a  covenant. 
It  was  not  signed  or  sealed  by  the  defendant 
or  her  grantor. 

Parish  v.  Whitney,  3  Gray,  516;  Martin 
V.  Drinan,  128  Mass.  515. 

If  there  is  any  implied  promise  to  pay  for 
the  use  of  the  wall  it  runs  to  Mrs.  Burrage 
herself  as  owner  of  lot  A;  and  therefore 
cannot  be  enforced  against  herself. 

Maine  v.  'Cumston,  98  Mass.  317;  Rich- 
ardson V.  Tohey,  121  Mass.  457,  23  Am. 
Rep.  283;  Standish  v.  Lawrence,  111  Mass. 
Ill;  King  v.  Wight,  155  Mass.  444,  29  N. 
£.  644. 

Holmea,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  acceptance  by  Rose  of  the  conveyance 
to  him  implied  a  promise  by  him  to  pay  for 
the  party  wall  at  the  time  of  use.  Al- 
though not  a  covenant,  under  our  decisions 
such  a  promise  might  be  held,  in  equity,  if 
not  at  law,  to  follow  the  analogy  of  cove- 
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nants  running  with  the  land  in  a  case  to* 
which  that  analogy  would  apply.  Whittenton 
Mfg.  Co.  V.  Staples,  164  Mass.  319, 29  L.R.  A. 
500,  41  N.  E.  441.  But  it  is  most  unusual 
to  see  a  covenant  under  which  the  righta 
are  held  in  gross  and  the  burdens  go  with 
the  land.  We  suspect  that  it  would  be  hard 
to  find  in  the  books  another  case  like  Mid- 
dlefield  v.  Church  Mills  Knitting  Co.  160 
Mass.  267,  272,  35  N.  E.  780.  Compare, 
further,  Walsh  v.  Packard,  165  Mass.  189, 
192,  40  L.  R.  A.  321,  42  N.  E.  577.  Leav- 
ing cases  of  landlord  and  tenant  on  one- 
side,  commonly,  where  the  burden  of  a  cove- 
nant goes  with  land,  the  covenant  either  cre- 
ates a  servitude,  or  a  restriction  in  the- 
nature  of  a  servitude,  in  favor  of  a  neigh- 
boring parcel,  or  else  is  in  some  way  inci- 
dent to  and  inseparable  from  such  a  servi- 
tude, or,  if  attached  to  the  dominant  estate,, 
appears  to  be  the  quid  pro  quo  for  the  ease- 
ment enjoyed.  Savage  v.  Mason,  3  Gush. 
500;  Richardson  v.  Tohey,  121  Mass.  457, 
23  Am.  Rep.  283;  Norcross  v.  James,  140' 
Mass.  188,  191,  2  N.  E.  946;  King  v.  Wight, 
155  Mass.  444,  29  N.  E.  644;  Whittenton 
Mfg.  Co.  v.  Staples,  164  Mass.  319,  29  L. 
R.  A.  500,  41  K.  E.  441.  In  the  present 
case  Rose's  assumpsit  did  not  purport  to 
be  for  the  benefit  of  the  owner  for  the- 
time  being  of  the  adjoining  land.  The  deed 
which  he  accepted  showed  that  his  grantors 
had  conveyed  that  land  so  that  they  could 
not  annex  a  promise  to  it,  and  disclosed  no 
interest  on  their  part  to  secure  compensa- 
tion for  use  of  the  party  wall  to  their  gran- 
tee. On  the  contrary,  the  stipulation  is  in 
favor  of  the  executors  making  the  convey- 
ance, "or  the  successors  in  said  trust  from< 
time  to  time,"  showing  in  the  clearest  way 
that  the  benefit  of  the  promise  was  intended 
to  be  personal,  and  a  postponed  compensa- 
tion to  the  estate  for  the  use  of  a  wall 
which  the  testator  had  built.  This  is  the 
construction  upon  which  this  action  is 
brought.  But  if  the  promise  is  personal  on 
the  side  of  the  benefit,  no  reason  whatever 
is  shown  for  departing  from  the  tradition 
of  the  law  in  order  to  make  it  follow  the 
land  with  its  burden,  as  we  have  already 
said.  Indeed,  the  words  of  Rose's  promise- 
are  satisfied  if  they  be  read  as  a  personal 
promise  to  pay  whenever  he  or  his  assigns 
may  use  the  wall.  Furthermore,  it  never 
is  to  be  forgotten  that  under  all  circum- 
stances it  is  an  anomaly  requiring  explana- 
tion when  an  active  duty  is  other  than  per- 
sonal, and  is  attached  to  land.  See  Nor- 
cross v.  James,  140  Mass.  188-190,  2  N.  E. 
946;  Cole  V.  Hughes,  54  N.  Y.  444,  .13  Am. 
Rep.  611.  This  difficulty  is  felt  so  strongly 
in  England  that,  when  a  duty  to  pay  for  a 
party  wall  is  recognized  between  owners 
who  have  not  contracted  together  personally, 
it  seems  likely  that  it  will  be  worked  out 
in  terms  of  implied  contract,  as  it  was  in 
Trving  v.  Tumhull  [1900]  2  Q.  B.  129.  See- 
also  Maine  v.  Cumston,  98  Mass.  317,  320; 
Standish  v.  Lawrence,  111  Mass.  Ill,  114;. 
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Richardson  v.  Tohey,   121   Mass.  457,  459, 
460,  23  Am.  Rep.  283. 

The  plaintifTs  put  their  argument  in  the 
form  last  suggested.  But  we  do  not  see 
any  reason  why  a  change  in  the  fiction 
should  enlarge  their  rights.  In  fact,  the  de- 
fendant did  not  contract  with  the  plaintiffs. 
Any  ground  upon  which  she  should  be  held 
liable  in  contract  would  be  a  fiction.  In 
the  present  case,  where  the  plaintiffs  have 
no  interest  in  the  property  used  by  the  de- 
fendant, it  is  no  better  to  say  that  a  con- 
tract is  implied  than  to  say  that  it  runs 
with  the  land.  If  a  covenant  by  Rose  in 
the  form  of  the  stipulation  set  forth  would 
not  have  bound  his  assigns,  even  under  our 
law,  which  -permits  the  burden  of  such  cove- 
nants to  be  transferred,  and  if,  therefore, 
there  was  no  obligation  on  the  defendant 
arising  from  Rose's  simple  contract  on  the 
analogy  to  such  a  covenant,  we  conceive 
that  we  should  be  unwarranted  in  saying 
that  a  contract  by  the  defendant  was  to  be 
implied  simply  from  the  fact  of  that  same 
contract  by  Rose  and  the  defendant's  suc- 
<!ession  to  his  title. 

It  is  not  quite  clear  that  there  are  any 
further  facts  which  might  strengthen  the 
plaintiffs'  case  on  this  latter  ground  of  im- 
plied contract.  It  is  not  quite  clear  that  the 
defendant  actually  contracted  even  with  her 
grantor.  It  does  not  appear  that  her  gran- 
tor was  Rose.  If  both  these  facts  be  as- 
sumed to  have  been  in  the  form  most  favor- 
able for  the  plaintiffs,  while  it  may  be  that 
slight  circumstances  would  be  laid  hold  of 
to  avoid  circuity,  and  to  establish  a  privity 
of  contract  between  the  parties  to  this  suit, 
still  it  would  be  difficult  to  imply  a  con- 
tract in  favor  of  the  plaintiffs  simply  on 
the  ground  that  a  contract  was  made  with 
somebody  else.  In  the  cases  which  have 
gone  furthest,  the  first  step  has  been  that 
both  lots'  have  been  conveyed  under  an  ar- 
rangement with  contemplated  reciprocal 
benefits  and  burdens  between  the  two. 
Maine  v.  Cumston,  08  Mass.  317,  320;  Irv- 
ing V.  Tumbull  [1900]   2  Q.  B.  129. 

Perhaps  a  word  should  be  said  of  a  case 
properly  enough  not  cited  at  the  argument, 
— Paper  Stock  Disinfecting  Co.  v.  Boston 
Disinfecting  Co,  147  Mass.  318,  17  N.  E. 
554, — where  a  promise  was  implied  on  the 
part  of  the  assignees  of  a  license  under  a 
patent  granted  by  deed  poll  containing  a 
stipulation  for  payment.  In  that  case  the 
license  was  revocable  on  failure  to  pay  as 
agreed,  and,  as  a  license  in  its  nature  is 
not  an  estate,  but  a  personal  permission,  it 
was  quite  reasonable  to  say  that  the  defend- 
4int  really  accepted  it  from  the  plaintiff,  al- 
though through  a  third  person,  and  by  do- 
ing so  impliedly,  but  actually,  agreed  to  pay 
for  it  according  to  its  terms. 

Judgment  affirmed.  | 
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1.  A  areneral  tradentark  for  a  amaaa- 
facturer'0  woods,  or  for  a  large  variety  of 
them,  may  be  acquired  by  its  use  very  largely 
In  the  Jobbing  trade  of  a  particular  market, 
and  in  the  generai  retail  trade  tbroaghout  a 
large  section  of  country  to  cover  a  wide  range 
of  articles  which  be  manafactures  and  sella, 
although  he  at  the  same  time  uses  other 
names,  most  of  which  are  used  for  the  spe- 
cial goods  of  particular  dealers  only. 

2.  Continued  value  la  a  trademark, 
and  absence  of  Intent  to  abandon  it, 
may  be  found  notwithstanding  d.scontlnu- 
ance  of  its  use  together  with  the  business  In 
which  it  was  employed  for  a  period  of  four 
years  so  as  to  entitle  Its  owner  to  resume 
its  use  as  against  one  who  acquired  rights 
by  its  use  during  the  interval  of  discontinu- 
ance. 

8.  A  traden&ark  amay  be  found  to  have 
indicated  tbe  source  from  which  the  arti- 
cle to  which  It  was  attached  was  recommend- 
ed, rather  than  that  of  Its  manufaciure,  so 
that  its  owner  may  change  its  use  from  goods 
of  his  own  manufacture,  to  those  sold  by  him 
as  Jobber,  and  to  incorporate  the  word  into  his 
business  name  as  such  Jobber. 

(April  4,  1901.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Suffolk  County 
in  favor  of  defendant  in  an  action  to  re- 
strain the  alleged  infringement  of  a  trade- 
mark.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Norman  F.  Hesseltine,  for  appel- 
lants : 

The  respondent  never  acquired  a  good  and 
valid  trademark  in  the  so-called  *' Knicker- 
bocker" label,  or  any  part  thereof. 

The  respondent  never  intended  to  claim  a 
trademark.  If  a  merchant  uses  a  mere  sym- 
bol or  picture,  not  for  the  purpose  of  iden- 
tifying his  wares,  but  for  the  purpose  of 
advertising  them  and  bringing  them  promi-* 
nently  before  the  puMic  and  leading  to  in- 
creased sales,  there  is  an  advertisement,  not 
a  trademark.  There  must  be  an  intention 
to  claim  a  trademarl:. 

Columbia  Mill  Co.  v.  Alcorn,  150  U.  S. 
460,  37  L.  ed.  1144,  14  Sup.  Ct.  Rep.  151; 
Levy  V.  Waitt,  56  Fed.  1016;  Kohler  Mfg. 
Co.  V.  Beeshore,  8  C.  C.  A.  215,  17  U.  S. 
App.  352,  59  Fed.  576 ;  Browne,  Trademarks, 
2d  ed.  §  129. 

A  merchant's  valid  trademark  should  be- 
come identified  with  his  goods.  Such  iden- 
tification can  only  be  by  continuous  ana  un- 
interrupted use,  which  is  one  of  the  ele- 
ments of  intention. 

Hopkins,  Unfair  Trade,  S  H;  Trademark 


Note. — For  earlier  case  in  this  series  as  to 
temporary  dlscontinnance  of  use  to  constitute 
abandonment  of  trademark,  see  Levy  ▼.  Waitt 
(C.  C.  A.  Ist  C.)  25  L.  E.  A.  190. 


Digitized  by 


Google 


IML 


BORT  V.   TUCKBB. 


118 


Ca9e9y  100  U.  8.  82,  sub  nom.  United  States 
▼.  Bteffens,  26  L.  ed.  550;  Levy  t.  Waitt, 
25  L.  R.  A.  190,  10  C.  C.  A.  227,  21  U.  S. 
App.  394,  61  Fed.  1008;  Menendez  y.  Holt, 
128  U.  S.  514,  32  L.  ed.  526,  9  Sup.  a.  Rep. 
143. 

There  being  no  continuous  and  uninter- 
rupted use  necessary  to  identify  the  label, 
ui  any  part  thereof,  with  the  product,  there 
could  be  no  trademark. 

Schumacher  y.  Schioenke,  30  Pat.  Off. 
Gaz.  457. 

The  principle  of  many  trademarks  in  a 
business  ''cannot  be  tolerated." 

Columbia  Mill  Co.  y.  Alcorn,  150  U.  8. 
460,  37  L.  ed.  1144,  14  Sup.  Gt.  Rep.  151; 
Kohler  Mfg.  Co.  y.  Beeahore,  53  Fed.  202, 
8  C.  C.  A.  215,  17  U.  S.  App.  352,  59  Fed. 
572:  Richter  y.  Reynolds,  8  C.  C.  A.  220,  17 
U.  S.  App.  427,  59  Fed.  577,  52  Fed.  455; 
Levy  y.  Waitt,  25  L.  R.  A.  190,  10  G.  G.  A. 
227,  21  U.  S.  App.  394,  61  Fed.  1008;  Al- 
bany Perfw-ated  Wrapping-Paper  Co,  y. 
John  Hoherg  Co.  102  Fed.  157. 

Even  if  the  respondent  did  have  a  yalid 
trademark  in  1896,  he  lost  it  by  abandon- 
ment. A  trademark  abandoned  is  a  subject 
of  appropriation. 

A  simple  statement  that  respondent  did 
not  intend  to  abandon  amounts  to  no  more 
tiian  a  willingness  to  contest  the  case.  In- 
tention entirely  disassociated  from  action  is 
a  state  of  mind  with  which  courts  have  not 
concerned  themselyes  since  the  time  of  the 
Inquisition. 

George  y.  Smith,  52  Fed.  832. 

There  was  an  abandonment  at  law.  The 
facts  in  evidence  would  amount  to  an  aban- 
donment at  law. 

Story,  Partn.  S  99;  Barber  y.  Oannecti- 
cut  Mut.  L.  Ins.  Co.  15  Fed.  312;  Armstrong 
y.  Kleinhans,  82  Ky.  303,  56  Am.  Hep.  894. 

As  goodwill  has  no  separate  existence,  so 
a  trademark  cannot  exist  apart  from  the 
goodwill  or  business  with  which  it  is  asso- 
ciated. 

Allan,  Goodwill,  pp.  2,  26;  Kerly,  Trade- 
marks, pp.  272,  287 ;  Hopkins,  Unfair  Trade, 
§8  11,  12,  63;  2  Lindley,  Partn.  439;  Wes- 
ton y.  Ketcham,  51  How.  Pr.  455 ;  Sebastian, 
Trademarks,  4th  ed.  p.  99;  Goddington's  Di- 
gest of  Trademarks,  S  97;  Ea  parte  Law- 
rence Bros.  44  L.  T.  N.  S.  98;  Cotton  v.  Oil- 
lard,  44  L.  J.  Gh.  N.  S.  90;  Robertson  v. 
Quiddington,  28  Beav.  529;  Partridge  y. 
Menck,  2  Barb.  Gh.  101,  47  Am.  Dec.  281; 
Hegeman  v.  Hegeman,  8  Daly,  1;  Weener 
y.  Brayton,  152  Mass.  101,  8  L.  R.  A.  640, 
25  N.  E.  46:  Cigar  Makers*  Protective 
Union  No.  98  v.  Conhaim,  40  Minn.  243, 
3  L.  R.  A.  125,  41  N.  W.  943;  Hoxie  v. 
Chaney,  143  Mass.  592,  10  N.  E.  713;  Chad- 
vdek  y.  Covell,  151  Mass.  190,  6  L.  R.  A. 
839,  23  N.  E.  1068. 

The  abandonment  of  a  business,  or  its 
Intentional  discontinuance,  is  the  abandon- 
ment of  the  trademark  connected  with  it. 
Abandonment  is  intentional  discontinuance. 

Browne,  Trademarks,  2d  ed.  S  690;  At- 
Uuitio  Milling  Co.  y.  Robinson,  20  Fed.  217; 
(yRourke  v.  Central  City  Soap  Co.  26  Fed. 
576 ;  Symonda  y.  Chreene,  28  Fed.  834 ;  Brow- 
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er  y.  Boulton,  7  G.  G.  A.  567,  20  U.  8.  App. 
166,  58  Fed.  888:  Blaokwell  y.  Dibrell,  3 
Hughes,  151,  Fed.  Gas.  No.  1,475;  Royal 
Baking  Potcder  Co.  y.  Raymond,  70  Fed. 
376;  Allan,  Goodwill,  p.  26;  Ralph  y.  Tay- 
lor, L.  R.  25  Gh.  Div.  194. 

Even  if  the  respondent  did  acquire  a 
trademark,  and  even  if  he  did  abandon  it, 
he  is  not  justified  in  his  present  use. 

Richter  v.  Anchor  Remedy  Co.  52  Fed. 
455;  Browne,  Trademarks,  §  66;  26  Am. 
&  Eng.  Enc.  Law,  p.  381;  Hopkins,  Unfair 
Trade,  §  41:  Messer  v.  The  Fadettes,  168 
Mass.  140,  37  L.  R.  A.  721,  46  N.  K  407; 
Kerly,  Trademarks,  S  49;  Starey  y.  Chil- 
worth  Gunpowder  Co.  L.  R.  24  Q.  B.  Div. 
90;  Krauss  v.  Jos.  R.  Peebles  Sons  Co.  58 
Fed.  585;  American  Cereal  Co.  v.  Eli  Petti- 
john  Cereal  Co,  72  Fed.  903. 

Messrs.  Sli^rman  Ii.  Whipple  and 
George  F.  Bean,  for  defendants: 

By  the  adoption  or  registering  of  a  trade- 
mark a  person  acquires  no  title  or  rights 
therein  as  against  one  who  has  previously 
adopted  and  used  Uie  same  trademark,  or 
one  embodying  the  same  essential  features, 
and  who  has  not  abandoned  it. 

Amoskeag  Mfg.  Co.  v.  Trainer,  101  U.  8. 
51,  25  L.  ed.  993;  Coats  y.  Merrick  Thread 
Co.  149  U.  S.  562,  37  L.  ed.  847,  13  Sup.  a. 
Rep.  966;  Hall  y.  Bwrrows,  32  L.  J.  Gh.  K. 
S.  548. 

Title  to  a  trademark  is  acquired  imme- 
diately upon  the  application  of  it  to  the 
vendible  articles. 

Leidersdorf  v.  Flint,  8  Biss.  327,  Fed.  Gas. 
No.  8,219;  Browne,  Trademarks,  §  52;  Mo- 
Andrews  v.  Bassett,  4  De  G.  J.  &  S.  380; 
HaU  y.  Barroxcs,  32  L.  J.  Gh.  N.  8.  548; 
Kathreiner's  Malzkaffee,  etc.,  v.  Pastor 
Kneipp  Medicine  Co.  27  G.  G.  A.  351,  53  U. 
S.  App.  425,  82  Fed.  321 ;  Ransoms  v.  Gra- 
ham, 51  L.  J.  Gh.  N.  S.  897. 

Abandonment,  being  in  the  nature  of  a 
forfeiture,  must  be  strictly  proved.  Mere 
lapse  of  time  does  not  per  se  warrant  the 
conclusion  of  abandonment.  Abandonment 
is  a  fact,  not  a  conclusion  of  law.  The  pre- 
sumption is  against  it.  T}ie  intention  must 
be  manifested  by  acts. 

Browne,  Trademarks,  S  881;  Julian  y. 
Hoosier  Drill  Co.  78  Ind.  408;  Russell  d 
E.  Mfg.  Co.  v.  Mallory,  10  Blatchf.  140, 
Fed.  Gas.  No.  12,166;  Mouson  v.  Boehm,  L. 
R.  26  Gh.  Div.  398. 

Mere  nonuser  by  an  owner  of  a  trademark 
during  a  term  of  years  does  not  amount  to 
abandonment. 

Mouson  V.  Boehm,  L.  R.  26  Gh.  Div.  398. 

A  trademark  may  be  applied  to  all  mer- 
chandise of  a  species  or  class,  and  its  owner 
will  be  protected  in  such  use. 

Amoskeag  Mfg.  Co.  v.  Trainer,  101  U.  S. 
53,  25  L.  ed.  994;  Oolman  v.  Crump,  70  N. 
Y.  573;  Amoskeag  Mfg.  Co.  v.  Gamer,  54 
How.  Pr.  299;  Jay  v.  Ladler,  L.  R.  40  Gh. 
Div.  649. 

A  trademark  may  be  affixed  to  the  article 
or  to  the  box  or  wrapper  containing  it. 

Singer  Mfg.  Co.  v.  Wilson.  L.  R.  2  Gh. 
Div.  441;  Jay  v.  Ladler,  L.  R.  40  Gh.  Div. 
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649 ;  Slater,  Copyright  &  Trademarks,  p. 
237;  Browne,  Trademarks,  p.  387. 

A  trademark  is  a  peculiar  name  or  device 
by  which  a  person  dealing  in  an  article 
designates  it  as  an  article  of  a  peculiar  kind, 
character,  or  quality,  or  as  manufactured 
by  or  for  him. 

Rogers  v.  Taintor,  97  Mass.  291. 

Holmefly  Ch.  J.,  delivered  the  opinion  of 
th«  court: 

This  is  a  bill  to  restrain  the  infringe- 
ment of  an  alleged  trademark  consisting  of 
the  word  "Knickerbocker,"  as  applied  to 
boots  and  shoes.  In  the  answer  a  prior  use 
and  acquisition  of  the  trademark  by  the  de- 
fendant is  set  up.  The  case  is  here  on  the 
evidence,  by  .appeal  from  a  decree  of  the 
superior  court  dismissing  the  bill,  after  a 
finding  that  the  facts  were  as  alleged  in  the 
answer. 

In  considering  whether  the  defense  is 
made  out,  of  course  we  shall  assume  in  fa- 
vor of  the  finding  that  the  defendant  was 
an  honest  witness,  as  he  had  every  appear- 
ance of  being,  so  far  as  the  printed  answers 
go.  It  was  admitted  in  the  argument  be- 
fore us  that  the  defendant  was  the  first 
to  use  the  word.  It  would  have  to  be  ad- 
mitted also  that  when  he  resumed  the  use 
he  did  so  in  ignorance  of  what  the  plaintiffs 
had  done  in  the  meantime,  so  that  in  its 
dramatic  aspect  the  case  for  the  defendant 
is  pretty  strong.  The  plaintiffs,  however, 
deny  that  the  defendant  ever  did  more  than 
to  use  the  word  as  an  advertising  device, 
and  insist  that  if  he  did  get  a  trademark 
it  was  abandoned,  as  matter  of  fact  and  of 
law,  and,  further,  that  the  defendant  now 
is  making  a  use  of  the  word  not  within  the 
scope  of  any  right  which  he  may  have  ac- 
quired. 

We  assume  in  favor  of  the  plaintiffs  that 
they  might  be  entitled  to  prevail  notwith- 
standing the  fact  that  the  defendant  first 
used  the  word  in  its  present  connection,  and 
that  the  right  to  a  trademark  does  not  de- 
pend upon  originality,  even  as  against  the 
originator  of  the  characteristic  use.  Menen- 
dez  V.  Holt,  128  U.  8.  614,  521,  32  L.  ed. 
526,  528,  9  Sup.  Ct.  Rep.  143;  Royal  Baking 
Powder  Co.  v.  Raymond,  70  Fed.  376.  We 
therefore  assume  that  the  points  toward 
which  the  plaintiffs  have  directed  their  ar- 
gument are  the  points  necessary  to  be  con- 
sidered, and  that  what  we  have  called  the 
dramatic  aspect  of  the  facts  is  not  conclu- 
sive of  the  equities  upon  which  the  decision 
of  the  case  must  turn. 

In  the  first  place  then  it  is  to  be  consid- 
ered whether  the  defendant  ever  had  a 
trademark.  Upon  this  question  the  finding 
of  the  superior  court  seems  to  us  fully  war- 
ranted by  the  evidence.  From  1894  to  1896 
the  defendant  used  the  mark,  very  largely, 
as  he  says,  in  the  jobbing  trade  in  New 
York,  and  in  the  general  retail  trade,  es- 
pecially through  the  middle  states  and  the 
west.  He  used  it,  not  to  designate  a  par- 
ticular siyle  of  shoe,  but  to  cover  a  wide 
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range  of  shoes  which  he  manufactured  and 
sold.  It  is  true  that  he  also  used  other 
names,  but  most  of  them  were  used  for  the* 
special  goods  of  particular  houses  only,  and 
one  which  was  started  for  general  use.  "EIz- 
celsior"  became  appropriated  to  a  single 
firm.  Without  intimating  that  a  man  could 
not  have  more  than  one  trademark  for  his 
boots  and  shoes,  we  are  of  opinion  that  the 
judge  was  warranted  in  finding  that  by  the 
course  of  the  defendant's  business  "Knicker- 
bocker" became  his  general  mark  for  his 
goods,  or  for  a  large  variety  of  them. 

There  is  more  difficulty  on  the  question 
of  abandonment,  but  in  view  of  the  testi- 
mony of  the  defendant  we  are  not  prepared 
to  say  that  the  finding  of  the  superior  court 
was  wrong.  If  we  should  adopt  the  plain- 
tiffs' contention  that  the  defendant's  intent 
is  immaterial,  then  the  question  would  be 
whether,  from  lapse  of  time,  or  the  public 
abandonment  of  his  business,  or  from  other 
causes,  the  ffoodwill  associated  with  the 
name  had  melted  away,  either  gradually  or 
at  once.  In  July,  1896,  the  defendant's 
factory  in  Massachusetts  was  burned  and 
he  went  out  of  business.  From  that  time, 
until  July  or  August,  1900,  he  worked  for 
others  as  a  salesman  in  other  states.  Dur- 
ing those  four  years  of  course  he  made  no 
use  of  his  trademark.  Then  he  began  busi- 
ness again  on  his  own  account  in  Philadel- 
phia, selling  goods  of  a  New  Jersey  com- 
pany as  a  jobber,  and  then  he  resumed  the 
use  of  the  name  on  his  packages,  adopting 
it  as  a  title  for  his  concern,  ''Knickerbocker 
Shoe  Company."  Certainly  it  is  hard  to  be- 
lieve that  a  name  which  had  not  been  more 
or  longer  associated  with  the  defendant's 
goods  than  this  had  been  still  should  have 
value  from  any  goodwill  once  attached  to 
it.  But  the  defendant  testified,  at  least  by 
implication,  that  it  did,  and  the  extent  to 
which  his  testimony  should  carry  credence 
is  a  matter  on  which  we  cannot  undertake 
to  revise  the  opinion  of  the  judge  who  saw 
him.  Royal  Baking-Powder  Co.  v.  Ray- 
mond, 70  Fed.  376,  380;  Mouson  v. 
Boehm,  L.  R.  26  Ch.  Div.  398;  Julian  ▼. 
Hooaier  Drill  Co,  78  Ind.  408,  412;  Browne, 
Trademarks,  §  680. 

It  may  be  argued  that  there  is  another 
aspect  of  the  facts  just  stated,  also  irre- 
spective of  intent.  It  may  be  contended 
that  discontinuing  the  use  of  the  trademark, 
at  least  when  coupled  with  abandonment  of 
the  business,  amounts  to  a  notification  of 
the  public  that  anyone  is  free  to  use  the 
mark,  and  that  the  defendant  cannot  go  be- 
hind the  import  of  his  acts  after  the  plain- 
tiffs have  taken  up  the  use,  although  the 
old  goodwill  still  attaches  to  the  name, 
whatever  the  private  intent  of  the  defendant 
may  have  been.  But  it  is  plain  that  there 
is  no  such  meaning  absolutely  attached  to 
a  disbontinuance  of  use,  and  it  seems  to  us 
that,  even  when  the  business  also  is  dis- 
continued, it  is  not  a  necessary  conclusion 
that  the  use  of  the  mark  at  once  is  free 
to  all.    Or,  at  least,  to  put  it  more  cautiouS' 
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]jf  whatever  rights  may  hare  been  gained 
by  the  plaintiffs,  if  they  used  the  mark  in 
good  faith  in  the  interval  of  discontinuance, 
the  defendant  still  may  be  entitled  aa 
against  it  to  resume  his  use.  Mouson  v. 
Boehm,  L.  R.  26  Ch.  Div.  398,  407,  408; 
Levy  V.  Waitt,  25  L.  R.  A.  190,  10  C.  C.  A. 
227,  21  U.  S.  App.  394,  61  Fed-  1008;  Ju- 
lian V.  Hoo9ier  Drill  Co,  78  Ind.  408,  412. 

In  the  cases  and  text-books  intent  is  as- 
sumed to  be  important.  Browne,  Trade- 
marks, S  681.  Perhaps  it  might  be  so  as 
giving  a  character  to  the  ambiguous  fact  of 
discontinuing  the  use  of  the  mark.  Perhaps 
if  the  use  were  given  up  with  the  intent 
never  to  resume  it,  that  would  amount  to 
an  offer  of  it  to  the  public  which  any  one 
might  accept  at  once,  although  giving  up 
the  use  with  intent  to  resume  would  not 
have  that  effect.  If  this  should  be  so,  and 
if  a  trademark  may  be  lost  under  such  cir- 
cumstances before  the  vanishing  of  the  good- 
will associated  with  it,  here,  again,  it  is 
something  of  a  stretch  to  believe  that  the 
defendant,  during  the  four  years  that  he 
was  a  salesman,  continuously  intended  to 
resume  business  on  his  own  account  and 
again  to  use  the  name.  But  it  is  perfectly 
possible,  he  says  that  he  did,  and  the  su- 
perior court  has  found  accordingly,  and  in 
this  matter  also  we  have  no  sufficient  ground 
for  going  behind  its  view  of  the  facts. 

Finally,  the  plaintiffs  argue  that  the  de- 
fendant Is  attempting  to  make  his  old  trade- 
mark cover  a  new  meaning,  as  well  as  to 
change  its  form.  It  was  used  on  shoes  man- 
ufactured by  him  in  Massachusetts,  and 
seems  in  fact  to  have  been  confined  mainly 
to  shoes  for  young  people,  in  connection  with 
the  word  "School"  ("Knickerbocker  School 
Shoes").  It  now  is  used  upon  shoes  made 
by  another  firm  in  New  Jersey  and  sold  by 
him  in  Philadelphia.  It  is  pointed  out  also 
that  he  has  taken  his  word  into  his  business 
and  dropped  "School"  altogether.  Again 
we  have  to  fall  back  on  the  findings.  We 
cannot  say  that  the  judge  was  not  war- 
ranted in  finding  that  the  word  originally 
indicated  the  f»ource  from  which  the  shoe 
was  recommended,  rather  than  that  of  its 
manufacture, — a  judgment  of  excellence 
which  more  or  less  commends  itself  to  buy- 
ers. If  so,  it  might  be  found  that  the  pres- 
est  use  is  like  the  former  in  its  character- 
istic features,  and  if  that  were  found  and 
it  were  established  that  the  defendant  could 
use  the  trademark  on  the  shoes  which  he  in- 
tended to  sell,  we  see  no  ground  on  which 
the  plaintiffs  could  prevent  his  incorporat- 
ing the  same  word  into  his  business  name. 

It  will  be  seen  that  we  nowhere  undertake 
to  say  what  our  decision  would  have  been 
on  the  printed  evidence  had  it  come  before 
as  in  the  first  instance.  We  confine  our- 
selves according  to  the  settled  practice  to 
considering  whether  we  can  say  that  the 
judge  who  saw  the  witnesses  necessarily  was 
wrong  upon  matters  which  depended  very 
largely  on  the  degree  to  which  they  were 
believed. 

Bill  dismissed, 
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1.  In  an  action  for  damasea  for  pro- 
cnrins  plaint ilTa  dlBcbarare  from  em- 
ployment, the  substance  of  the  false  state- 
ments by  which  the  defendant  is  alleged  to 
have  Induced  the  discharge  must  be  set  out. 

2.  Maliclonaly  and  Tvithont  cause  pro- 
cnrlnir  tlie  dlacUarare  of  an  entployee 
is  an  actionable  tort,  whether  this  is  accom- 
plished by  intimidation,  slander,  or  malevol- 
ent advice. 

3.  That  an  employment  la  at  vrtll,  and 
the  employer  is  free  from  liability  for  dis- 
charging a  servant,  do  not  exempt  from  lia- 
bility one  who  has  controlled  the  employer's 
action  and  maliciously  procured  the  discharge. 

4.  An  opportunity  to  amend  the  com- 
plaint ahonld  be  arlven  in  an  action  for 
damages  for  maliciously  causing  plalntllTs 
discharge  from  employment,  where  one  count 
is  demurrable  because  it  fails  to  set  out  the 
substance  of  the  false  statements  by  which 
the  discharge  is  alleged  to  have  been  procured. 

(January  4,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Suffolk  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  wrongfully  procur- 
ing the  disoliarge  of  plaintiff  from  his  em- 
ployment.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  H.  Hiokey,  for  appellant: 

A  declaration  alleging  malicious  and 
wrongful  interference  with  the  plaintiff*8 
right  to  contract  by  publishing  "certain  slan- 
derous charges''  or  otherwise,  to  his  damage, 
is  not  demurrable  for  the  reason  that  it  is 
an  action  of  slander,  or  analogous  thereto, 
and  does  not  set  out  the  slander  specifically, 
or  for  any  other  reason. 

It  is  well  established  as  a  distinct  cause 
of  action  separated  from  slander,  that  it  is 
actionable  to  interfere  wrongfully  and  mali- 
ciously with  rights  and  obligations  actually 
existing,  or  with  rights  or  obligations  about 
to  be  f orme<^  or  acquired,  to  one's  damage ; 
and  in  such  case  the  slanderous  words  need 
not  be,  and  are  not,  set  forth. 

This  general  principle  first  gained  expres- 
sion in  actions  orought  under  a  subdivision 
of  the  general  principle,  namely,  that  subdi- 
vision relating  to  the  enticement  of  servants 
to  leave  their  masters. 

Brooke,  Abr.  title.  Action  aur  le  case,  pi. 
38;  11  Hen.  IV.  23,  pi.  46;  Statute  of  La- 
borers, 23  Edw.  III.  (1351)  ;  Hart  v.  Aid- 
rige  (1774)  Cowp.  54;  Hartley  v.  Cum- 
miiigs  (1847)  5  C.  B.  247;  Evans  v.  Walton 
(1867)  L.  R.  2  C.  P.  616;  Keehle  v.  Hicker- 
ingill  (1707)  11  East,  574,  note  at  pp.  575, 
570;  Tarleton  v.  McGaxcley  (1794)  Peake  N. 
P.  Cas.  pt.  1,  p.  270;  Ch'egory  v.  Brunswick 


NoTi:.-  On  the  general  question  of  liability 
for  inducing  a  person  to  break  his  contract,  see 
note  to  Boysen  v.  Thorn  (Cal.)  21  L.  R.  A.  233. 

As  to  procuring  discharge  of  employee,  see 
Raycroft  v.  Tayntor  (Vt.)  38  L.  R.  A.  225. 
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(1843)  6  Mann,  ft  6.  205,  (1844)  953;  Erie, 
Trades-Unions,     p.     16;    Biding    v.    Smith 

(1870)  L,  R.  1  Exoh.  Div.  91;  Lumley  v. 
Gye  (1853)  2  El.  &  Bl.  216;  Winsmore  v. 
Oreenbank  (1745)  Willes,  677;  Hadley  v. 
Ueywood  (1876)  121  Mass.  236;  Tasker  v. 
Stanley  (1891)  153  Mass.  148,  10  L.  R.  A. 
408,  20  X.  E.  417. 

Mare  recently  it  has  become  settled  law 
generally  that  the  wrongful  or  malicious 
procurement  of  a  Inreach  of  contract  is  ac- 
tionable if  damage  results. 

Lumley  y.  Gye  (1853)  2  El.  &  Bl.  216; 
Walker  v.  Cronin  (1871)  107  Mass.  655; 
Bowen  v.  Hall  (1881)  L.  R.  6  Q.  B.  Div. 
333;  Van  Horn  ▼.  F<m  Horn  (1890)  52  N. 
J.  L.  284,  10  L.  R.  A.  184,  20  Ati.  485, 
(IdOl)  53  N.  J.  L.  514,  21  AU.  1069,  (1893) 

50  N.  J.  L.  318,  28  AU.  009;  Temperton  v. 
Russell  [1893]  1  Q.  B.  715. 

It  is  equally  actionable  without  justifica- 
tion to  prevent  the  formation  of  a  bargain 
or  contract,  or  to  interfere  to  prevent  pos- 
sible contracts.  The  principle  is  the  same; 
a  right  is  infringed. 

Com\'us  Digest,  Ac^ioYi  on  due,  A;  Oarew 
V.  Rutherford  (1870)  106  M&ss.  1,  8  Am. 
Rep.  287;  Walker  v.  Cronin  (1871)  107 
Mass.  555;  Sherry  v.  Perkins  (1888)  147 
:Mas8.  212,  17  N.  E.  307;  Old  Dominion  8.  S. 
€o,  V.  MoKenna  (1887)  80  Fed.  48;  Detz  v. 
Wvnfree  (1891)  80  Tex.  400,  18  S.  W.  Ill; 
Temperton  v.  Russell  [1893]  1  Q.  B.  716; 
Martiwtt  y.  Flumhers'  Supply  Asso.  (1897) 
109  Mass.  229,  38  L.  R.  A.  194,  47  K.  £. 
1002;  Plant  v.  Woods  (1900)  170  Mass.  492, 

51  L.  R.  A.  339,  57  N.  E.  1011.  See  also 
Benton  v.  Pratt  (1829)  2  Wend.  386,,  20  Am. 
Rep.  623;  Rice  ▼.  Manley  (1876)  66  N.  Y. 
82,  23  Am.  Rep.  30;  Vegelahn  v.  Ountner 
(1890)  107  Mass.  92,  35  L.  R.  A.  722,  44  N. 
]S.  1077. 

The  means  adopted  in  the  malicious  inter- 
ference certainly  should  be,  and  are,  surplus- 
age on  principle,  and  in  other  jurisdictiojis 
than  Massachusetts  are  so  treated. 

Winsmore  v.  (jfreenbank  (1745)  Willes, 
577;  Riding  v.  Smith  (1876)  L.  R.  1  Exch. 
Div.  91;  Van  Horn  v.  Van  Hoin  (1890)  52 
N.  J.  L.  284,  10  L.  R.  A.  184,  20  Atl.  485. 
See  Van  Horn  v.  Van  Horn  (1891)  53  N.  J. 
L.  514,  21  Atl.  1069;  May  ▼.  Wood,  172 
Mass.  11,  51  N.  E.  191. 

But  in  Massachusetts  there  are  two  au- 
thorities maintaining  that  in  such  actions 
the  slanderous  words  should  be  set  out. 

Rice  v.  Albee  (1895)  164  Mass.  88,  41  N. 
E.  122;  May  v.  Wood  (1898)   172  Mass.  11, 

51  N.  E.  191. 

It   is    submitted  that   Walker   v.  Cronin 

(1871)  107  Mass.  555,  correctly  states  the 
law. 

Carevj  ▼.  Rutherford  (1870)  106  Mass.  1, 
8  Am.  Rep.  287;  Plant  v.  Woods  (1900)  175 
Mass.  492,  51  L.  R,  A.  339,  57  N.  E.  1011. 

Mr.  Clarenee  F.  Eldredge  for  appellee. 

HolmeSy  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  first  count  of  the  declaration  in  this 
case  substantially  follows  the  form  held  bad 
in  May  v.  Wood,  172  Moss.  11,  51  N.  E.  191, 
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and  Rice  ▼.  Albee,  164  Mass.  88,  41  N.  £. 
122,  and  the  plaintiff's  argument  is  directed 
to  getting  those  cases  overruled.  It  appears 
in  the  Reports  that  the  later  decision  did  not 
command  the  assent  of  all  of  us,  and  it  is 
quite  possible,  at  least,  that  if  the  question 
came  up  now  for  the  first  time  the  majority 
might  be  found  to  be  on  the  side  which  did 
not  prevail.  Van  Horn  v.  Van  Horn,  56  K. 
J.  L.  318,  319,  28  Atl.  609.  But  it  is  not  de- 
sirable that  decisions  should  oscillate  with 
changes  in  the  bench,  and  we  accept  what 
was  decided  as  the  law.  Still  we  deem  it 
proper  to  call  attention  to  the  fact  that  the 
ca.«ee  cited  go  only  to  a  point  of  pleading. 
What  they  decide,  so  far  as  they  bear  on 
the  present  case,  is  merely  that  the  sub- 
stance of  false  statements  by  which  a  de- 
fendant is  alleged  to  have  induced  a  third 
person  to  break  or  end  his  contract  must 
be  set  out.  That  we  accept.  But  in  view 
of  the  series  of  decisions  by  this  court,  from 
Walker  v.  Cronin,  107  Mass.  555,  through 
Morasse  v.  Brochu,  151  Mass.  567,  8  L.  R.  A. 
524,  25  N.  E.  74;  Tasker  v.  Stanley,  153 
Mass.  148,  10  L.  R.  A.  468,  26  N.  E.  417; 
Vegelahn  v.  Ountner,  167  Mass.  92,  32  L.  R. 
A.  722,  44  N.  E.  1077 ;  Hartnett  v.  Plumb- 
ers' Supply  Asso.  169  Mass.  229,  38  L.  R.  A. 
194,  47  N.  E.  1002;  and  Weston  v.  Bamiooat, 
175  Mass.  454,  49  L.  R.  A.  612,  56  N.  E.  619, 
—to  Plant  V.  Woods,  176  Mass.  492,  61  L. 
R.  A.  339,  57  N.  E.  1011,  we  cannot  admit  a 
doubt  that  maliciously  and  without  justifi- 
able cause  to  induce  a  third  person  to  end 
his  employment  of  the  plaintiff,  whether  the 
inducement  be  false  slanders  or  successful 
persuasion,  is  an  actionable  tort.  See  also 
Angle  v.  Chicago,  Si,  P,  M,  d  0.  jB.  Co.  151 
U.  S.  1,  13,  38  L.  ed.  65,  63,  14  Sup.  Ct  Rep. 
240. 

We  apprehend  that  there  no  longer  is  any 
difficulty  in  recognizing  that  a  right  to  be 
protected  from  malicious  interference  may 
be  incident  to  a  right  arising  out  of  a  con- 
tract, although  a  contract,  so  far  as  per- 
formance is  concerned,  imposes  a  duty  only 
on  the  promisor.  Agcdn,  in  the  case  of  a 
contract  of  employment,  even  when  the  em- 
ployment is  at  will,  the  fact  that  the  em- 
ployer is  free  from  liability  for  discharging 
the  plaintiff  does  not  carry  with  it  immun- 
ity to  the  defendant  who  has  controlled  the 
employer's  action  to  the  plaintiff's  harm. 
The  notion  that  the  employer's  immunity 
must  be  a  nonconductor,  so  far  as  any  re- 
moter liability  was  concerned,  troubled  some 
of  the  judges  in  Allen  v.  Flood  [1898]  A.  C. 
1,  but  is  disposed  of  for  this  commonwealth 
by  the  cases  cited.  See  also  May  v.  Wood, 
172  Mass.  11,  14,  15,  51  N.  E.  191.  So, 
again,  it  may  be  taken  to  be  settled  by  PUmt 
V.  Woods,  176  Mass.  492,  501,502,51  L.  R.  A. 
339,  57  N.  E.  1011,  that  motives  may  deter- 
mine the  question  of  liability;  that,  while 
intentional  interference  of  the  kind  supposed 
may  be  privileged  if  for  certain  purposes, 
yet,  if  due  only  to  malevolence,  it  must  be 
answered  for.  On  that  point  the  judges 
were  of  one  mind.  See  176  Mass.  504,  51  L. 
R.  A.  344,  57  N.  E.  1011.  Finally,  we  see 
no  sound  distinction  between  persuading  hj 
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malevolent  advioe  and  accomplishing  the 
same  result  by  falsehood  or  putting  in  fear. 
In  all  cases  the  employer  is  controlled 
through  motives  created  by  the  defendant 
for  the  unprivileged  purpose.  It  appears  to 
us  not  to  matter  whicn  motive  is  relied  upon. 
If  accomplishing  the  end  by  one  of  them  is  a 
wrong  to  the  plaintiiT,  accomplishing  it  by 
either  of  the  others  must  be  equally  a  wrong. 

it  follows  from  what  we  have  said  that 
we  are  of  opinion  that  both  counts  of  the 
declaration  aisclose  a  good  cause  of  action, 
although  the  first,  on  uie  authority  of  May 
V.  Wood,  172  Mass.  14,  61  N.  E.  191,  must 
be  held  insufficient  in  point  of  form.  The 
second  is  not  within  the  authority  or  reason 
of  that  case,  and  is  in  a  form  similar  to  the 
third  count,  which  was  held  good  in  Walker 
V.  Cftmtn.  Bee  Lumley  v.  Oye,  2  El.  &  Bl. 
216.  As  to  that  the  demurrer  will  be  over- 
ruled. As  to  the  other  the  demurrer  will 
be  sustained,  but  it  seems  to  us  that  under 
the  circumstances  the  plaintiff  should  be 
given  an  opportunity  to  amend. 

Demurrer  to  first  count  sustained;  demur- 
rer  to  second  count  overruled. 


Norman  L.  MILLARD,  Adrar.,  etc.,  of  Isa* 
belle  S.  Millard,  Deceased, 

17. 

Frances  H.  BRAYTON. 


(. 
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.) 


1.  The  riarlits  of  claimants  of  life  In- 
miranee  are  to  be  determined  br  the 
law  of  the  state  In  which  the  applicant  re- 
sided, made  his  application,  and  received  the 
policy,  altbouffh  the  application  was  sent  by 
an  agent  to  the  home  office  of  the  company, 
in  another  state,  where  it  was  accepted  and 
the  policy  returned  to  the  a^rent,  and  there 
«as  a  stipulation  that  the  premiums  and  the 
sum  Insured  were  to  be  paid  In  that  state. 

S.  A  life  insaranee  policT  the  applica- 
tion for  ii\'hlch  Is  slfcned  by  a  married 
'vrontan  as  applicant  and  by  her  husband  as 
the  person  whose  life  is  proposed  for  assur- 
ance, when  the  policy  recites  a  payment  by 
the  wife  and  declares  that  it  assures  the  life 
of  the  husband  for  her  sole  use,  agreeing  to 
pay  her  the  amount  for  her  sole  use  If  liv- 
ing, and.  If  not  living,  to  her  children  or 
tbeir  guardian  for  their  use,  though  it  does 
Dot  expressly  declare  that  the  promise  is 
made  to  the  wife,  must  be  construed  to  be  a 
contract  between  the  company  and  the  wife, 
though  It  appears  that  the  husband  himself 
made  the  application,  representing  himself  as 
agent  for  his  wife,  and  that  he  paid  ail  the 
premiums. 

S.  The  aathorltr  of  a  hnsband  to  ap- 
pl^  In  behalf  of  his  -vrlfe  for  insur- 
ance npon  his  own  life,  and  her  knowl- 
edge of  the  fact,  are  immaterial  In  a  contest 
between  the  representatives  of  their  chil- 
dren, who  by  the  terms  of  the  policy  are  en- 
titled   to   the    proceeds    after    the    mother's 


Nora. — For  an  earlier  case  in  this  series  on 
the  rights  of  children  to  the  proceeds  of  a  life 
insurance  policy  on  their  father's  life,  where  the 
■lother,  to  whom  the  policy  was  made  payable. 
Is  dead,  see  Voss  v.  Connecticut  Mut.  L.  Ins.  Co. 
(Mich.;  44  L.  B.  A.  689. 
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death,  and  the  representative  of  the  hnSband, 
where  the  insurer  has  recognised  the  validity 
of  the  contract  and  paid  over  the  money. 
4.  The  rlarht  to  the  proceeds  of  life  in- 
surance under  a  policy  insuring  a  man's 
life  for  the  benefit  of  bis  wife,  and  providing 
that  it  shall  be  payable,  If  she  is  not  living, 
to  her  children,  vests  In  the  children  upon 
her  death  during  the  life  of  her  husband,  and, 
in  case  they  die  before  their  father,  passes  to 
their  representatives,  and  not  to  the  repre- 
sentative of  the  father. 


(February  20,  1901.) 

REPORT  by  the  Superior  Court  for  Berk- 
shire County  for  the  opinion  of  the  Su- 
preme Judicial  Court  after  a  finding  in 
plain  tiff's  favor  in  an  action  to  recover  a 
portion  of  the  proceeds  of  a  policy  of  insur- 
ance upon  the  life  of  Shubael  W.  Brayton, 
deceased.    Judgment  on  the  finding. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Pinsree,  Dawes,  ft  Burke,  for 
defendant : 

The  contract,  having  been  completed  in 
this  state,  was  therefore  made  in  this  state; 
for  a  contract  is  made  in  that  state  wherein 
it  is  completed. 

Milliken  v.  Pratt,  125  Mass.  376,  28  Am. 
Rep.  241 ;  iieamans  ▼.  Knapp-Stout  d  Co.  Co, 
89  Wis.  171,  27  L.  R.  A.  302,  61  N.  W.  767; 
Thunng  v.  Oreat  Western  Ins.  Co,  111  Mass. 
100;  JReliance  Mut,  Ins,  Co,  v.  Sawyer,  160 
Mass.  414,  36  N.  E.  50;  Berry  v.  Kultjhts 
Templars'  d  Masons*  Life  Indemnity  Co.  46 
Fed.  439;  Equitable  Life  Assur,  Soo.  v.  Win- 
ning, 7  C.  C.  A.  359,  19  U.  S.  App.  173,  58 
Fed.  641 ;  MoMaster  v.  New  York  L,  Ins.  Co. 
78  Fed.  37;  National  Union  v.  Marlow,  21 
C.  C.  A.  89,  40  U.  S.  App.  96,  74  Fed.  775; 
New  York  L.  Ins,  Co.  v.  Russell,  23  C.  C.  A. 
43,  40  U.  S.  App.  630,  77  Fed.  94;  Hicks  v. 
National  L,  Ins,  Co,  9  C.  C.  A.  215,  20  U.  S. 
App.  410,  00  Fed.  692;  Equitable  Life  Assur. 
Soc,  V.  Clements,  140  U.  S.  226,  sub  nom. 
Equitable  Life  Assur.  Soc.  v.  Pettus^  35  L. 
ed.  497,  11  Sup.  Ct.  Rep.  822;  MhCulloch  v. 
Eagle  ins.  Co,  1  Pick.  278;  Leuns  ▼.  Broum- 
iivg,  130  ^Ias>e.  175. 

When  the  policy  left  the  New  York  office 
of  the  company,  it  was  not  an  acceptance  of 
Mr.  Bray  ton  *s  offer,  but  contained,  instead, 
a  new  and  different  offer  to  him,  which  he 
accepted,  if  at  all,  when  he  took  the  policy 
from  the  company's  agent  in  this  state. 

1  Parsons,  Contr.  6th  ed.  477. 

Tlie  contract  would  not  have  been  com- 
pleted until  the  first  premium  was  paid  on 
the  delivery  of  the  policy  by  the  company's 
agent  in  this  state. 

Markey  v.  Mutua:i  Ben,  L,  Ins,  Co,  126 
Mass.  158;  Wainer  v.  Milford  Mut.  F,  Ins. 
Co,  153  Mass.  339,  11  L.  R.  A.  698,  26  N.  E. 
877 ;  Equitable  Life  Assur,  Soc,  v,  Clements, 
140  U.  S.  232,  sub  nom.  Equitable  Life  As- 
sur. Soc.  V.  Pettus,  35  L.  ed.  500,  11  Sup.  Ct. 
Rep.  822;  Bei-ry  v.  Knights  Templars'  d 
Masons*  JAfe  Indemnity  Co,  46  Fed.  439; 
Equitable  Life  Assur,  Soc,  v.  Winning,  7  C. 
C.  A.  359,  19  U.  S.  App.  173,  58  Fed.  541; 
McMaster  v.  New  York  L.  Ins.  Co.  78  Fed. 
37;  National  Union  v.  Marlow,  21  C.  C.  A 
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89,  40  U.  S.  App.  96,  74  Fed.  776;  Hew  York 
L.  Ins.  Co.  V.  Russell,  23  C.  C.  A.  43,  40  U. 
S.  App.  630,  77  Fed.  94;  Hichs  v.  National 
L.  Ins.  Co.  9  C.  C.  A.  216,  20  U.  8.  App.  410, 
60  Fed.  092;  1  Joyce,  Ins.  §  230;  GHffith  v. 
New  York  L.  Ins.  Co.  101  Cal.  627,  36  Pac. 
113. 

Mr.  Brayton  procured  the  blank  applica- 
tion froni  the  local  agents  whoee  names  ap- 
pear on  the  application.  The  blank  was 
filled  out,  and  he  alone  of  his  family  signed 
it  Is  not  Mr.  Brayton  the  person  who  "ef- 
fected the  insurance?" 

Voae  V.  Eagle  Life  d  Health  Ins.  Co,  6 
Cush.  47. 

To  establish  a  resulting  trust  it  is  always 
competent  to  show  who  paid  the  considera- 
tion; otherwise  such  a  trust  oould  not  be 
shown. 

Cardinal  v.  Hadley,  168  Mass.  364, 33  N.  £. 
576;  Fuller  v.  Linzee,  136  Mass.  468;  Ryan 
V.  Rothweiler,  50  Ohio  St.  696,  35  N.  E.  679. 

The  fact  that  Mr.  Brayton  paid  the  origi- 
nal premium  seems  conclusively  to  make  him 
the  procurer  of  the  policy  or  insurance. 

Mellen  v.  Whipple,  1  Gray,  317;  Ryan  v. 
Rothweiler,  50  Ohio  St.  695,  36  N.  E.  679. 

Where  a  gift  is  made  upon  trusts  that  are 
void,  in  whole  or  in  part,  for  illegality,  or 
that  fail,  by  lapse  or  otherwise,  during  the 
life  of  the  donor,  a  trust  will  result  to  the 
donor,  his  heirs,  or  legal  representatives,  if 
the  property  is  not  otherwise  disposed  of. 

1  Terry,  Tr.  §  159;  Fuller  v.  Linzee,  135 
^Cass.  468;  Haskins  ▼.  Kendall,  168  Mass. 
227,  36  N.  E.  495;  Bancroft  v.  Russell,  157 
Mass.  47,  31  N.  E.  710;  Boyden  v.  Massacku- 
setts  Masonic  Life  Asso.  167  Mass.  242,  46 
N.  E.  735;  National  L.  Ins,  Co.  v.  Haley,  78 
Me.  268,  67  Am.  Rep.  807,  4  AU.  416. 

Unless  the  policy  points  out  to  whom  the 
insurance  money  shall  be  paid  in  case  the 
beneficiary  dies  before  the  insured,  the  ap- 
pointment of  the  beneficiary  is  revoked  by 
his  death. 

Foster  v.  Cilc,  60  Wis.  603,  7  N.  W.  566, 
8  N.  W.  217;  Oiven  v.  Wisconsin  Odd  Fel- 
lows* Mut.  L.  Ins.  Co.  71  Wis.  551,  37  N.  W. 
817;  Knights  Templars'  d  Masonic  Mut,  Aid 
Asso.  V.  Greene,  79  Fed.  461 ;  Atkins  v.  At- 
kins, 70  Vt.  566,  41  Atl.  603;  Kimball  v. 
Story,  108  Mass.  386. 

Sarah  M.  Brajrton  is  the  only  beneficiary 
named  in  the  application.  The  policy  makes 
Sarah  M.  Brayton  and  her  children  the  bene- 
ficiaries. 

The  policy  not  only  refers  to  the  plaintiff's 
written  application  for  a  more  particular  de- 
scription of  the  property  insured,  but  it  re- 
fers to  it  "as  forming  a  part  of  this  policy." 
The  application  was  thus  by  express  words 
made  part  and  parcel  of  the  oontraot,  and 
the  two  instruments  must  be  read  in  the 
same  manner  as  though  they  had  been  actu- 
ally molded  into  one. 

Burritt  v.  Saratoga  County  Mut.  F.  Ins. 
Co,  6  Hill,  191,  40  Am.  Bee.  346;  Jennings 
Y.  Chenango  County  Mut.  Ins.  Co,  2  Denio, 
75 ;  Egan  v.  Mutual  Ins,  Co.  6  Denio,  326. 

That  part  of  the  policy  which  makes  the 
children  beneficiaries  is  printed,  and  is  part 
of  the  printed  form  of  the  policy,  while  in  the 
62  L.  R.  A. 


application  the  name  of  the  beneficiary  is 
written,  and  is  not  printed.  So  much,  then, 
of  the  printed  matter  in  the  policy  as  is  re- 
pugnant to  the  written  particulars  in  the  ap- 
plication, must  yield  to  the  latter. 

Harper  v.  Albany  Mut.  Ins.  Co.  17  N.  Y. 
198;  Benedict  v.  Ocean  Ins.  Co.  31  N.  Y.  389; 
2  Parsons,  Contr.  516;  Axnould,  Ins.  80; 
Reynolds  v.  Commerce  F.  Ins.  Co.  47  N.  Y. 
603;  Hernandez  v.  Sun  Mut.  Ins,  Co.  6 
Blatdif.  317,  Fed.  Gas.  No.  6,416;  1  Joyce, 
Ins.  S  223. 

Considering,  then,  Sarah  M.  Brayton  the 
sole  beneficiary,  as  the  application  makes 
her,  on  her  death  the  boieficial  interest  in 
the  policy  passed  under  the  New  York  law  to 
Mr.  Brayton. 

Olmsted  v.  Keyes,  86  N.  Y.  602;  United 
States  Trust  Co.  v.  Mutual  Ben.  L.  Ins,  Co. 
116  N.  Y.  157,  21  N.  E.  1025;  Walsh  v.  Mu- 
tual L.  Ins.  Co.  133  N.  Y.  419,  31  N.  E.  228. 

Under  the  laws  of  descent  and  distribu- 
tion in  this  commonwealth  in  1877,  when 
Mrs.  Sarah  M.  Brayton  died  Mr.  Brayton 
was  entitled  to  the  whole  of  her  personal 
property ;  and  so  by  the  law  of  descent  and 
distribution  in  either  state  the  insurance 
money  would  pass  to  Mr.  Brayton's  estate. 

Gen.  Stat.  chap.  96,  ft  16,  f  4. 

Mr.  A.  Potter,  for  plaintiff: 

The  rights  of  the  parties  in  this  case  de- 
pend upon  the  contract  between  the  insur- 
ance company  and  the  wife  and  children  of 
S.  W.  Brajrton,  and  the  policy  is  sole  eivi- 
dence  of  that  contract. 

Glana  v.  Gloeckler,  104  111.  673,  44  Am. 
Rep.  94:  Brown's  Appeal,  126  Pa.  303,  17 
Atl.  419. 

Mr.  Brayton  was  not  a  party  to  that  con- 
tract, and  had  no  power  to  change  or  modi- 
fy it. 

Campbell  ▼.  ^ei^  EngkMd  Mut.  L,  Ins.  Co. 
98  Mass.  381 ;  North  American  L,  Ins.  Co.  y. 
Wilson,  111  Mass.  642;  National  L.  Ins.  Co. 
V.  Haley,  78  Me.  268,  67  Am.  Rep.  807,  4  Atl. 
415;  Atkins  v.  Atkins,  70  Vt.  565,  41  AU. 
603 ;  Harley  v.  Heist,  86  Ind.  196,  44  Am. 
Rep.  286;  Yore  v.  Booth,  110  Cal.  238,  42 
Pac.  808. 

It  was  with  the  wife  and  children  only. 

N orris  v.  Massachusetts  Mut.  L.  Ins.  Co. 
131  Mass.  294;  Whitehead  v.  New  York  L. 
Ins.  Co.  102  N.  Y.  143,  66  Am.  Rep.  787,  6 
N.  E.  267 ;  Central  Nat.  Bank  ▼.  Hume,  128 
U.  S.  195,  32  L.  ed.  370,  9  Sup.  Ot  Rep.  41. 

The  payment  of  the  premiums  after  the 
death  of  his  wife  did  not  make  it  his  prop- 
erty. 

Sioan  ▼.  Snow,  11  Allen,  224. 

Whatever  was  done  by  him  wa«  done  as 
the  agent  of  his  wife  and  children;  and  he 
oould  found  no  rights  thereon. 

Whitehead  v.  New  York  L,  Ins.  Co,  102  N. 
Y.  143,  66  Am.  Rep.  787,  6  N.  E.  267;  Baker 
V.  Union  Mut,  L,  Ins.  Co.  43  N.  Y.  283; 
Hooker  v.  Sugg  (N.  C.)  11  Am.  St.  Rep. 
723,  note;  Griffith  v.  New  York  L,  Ins,  Co. 
101  Cal.  627,  36  Pac.  113;  Felrath  v.  Sohon- 
field,  76  Ala.  199,  62  Am.  Rep.  319. 

The  contract  waa  made  in  New  York,  and 
is  governed  by  the  laws  of  that  state. 

Fuller  Y.  Linzee,  135  Mass.  468;   Union 
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Cent.  L.  /iM.  Co,  ▼.  rollard,  94  Va.  146,  36 
L.  R.  A.  271,  26  S.  E.  421;  White  v.  Provi- 
dent Sav.  Life  Assur,  8oo,  163  Mass.  108,  27 
L.  R.  A.  398,  39  N.  E.  771;  Havens  v.  Qer- 
mania  F.  Ins,  Co.  123  Mo.  403,  26  L.  R.  A. 
107,  27  S.  W.  7]8. 

The  applioation  oonstituted  an  offer  ad- 
dressed to  the  company  in  New  York,  which 
was  accepted  there,  and  the  policy  made  and 
signed  there,  and  this  was  the  place  where 
the  final  assent  was  given  and  the  contract 
was  consummated  and  became  binding  on 
each  party. 

2  Parsons,  Contr.  582;  McGarry  v.  tJich- 
lin,  110  Ala.  559,  55  Am.  St  Rep.  40,  and 
note,  17  So.  726;  Milliken  v.  Pratt,  125 
Mass.  375,  28  Am.  Rep.  241 ;  Hyde  v.  Oood- 
now,  3  N.  Y.  266;  Mwrden  v.  Hotel  Oumere* 
Ifi8.  Co.  85  Iowa,  584,  52  N.  W.  609;  Com- 
moti/icealth  Mut.  F.  Ins.  Co.  y.  William 
Knabe  d  Co.  Mfg.  Co.  171  Mass.  265,  60  N. 
E.  616;  Equitable  Life  Assur.  8oo.  v.  Clem- 
ents, 140  U.  S.  226,  sub  nom.  Equitable  Life 
Assmr.  8oo.  v.  Pettus,  36  L.  ed.  497,  11  Sup. 
Ct.  Rep.  822;  Ruse  v.  Mutual  Ben.  L.  Ins. 
Co.  23  N.  Y.  516. 

And  New  York  was  the  place  of  delivery 
and  the  place  of  performance,  and  where  the 
parties  live  in  different  states  the  place  of 
performanoe  is  sometimes  said  to  be  the 
place  of  making. 

Peck  V.  Mayo,  14  Vt,  33,  39  Am.  Dec.  205; 
Abt  V.  American  Trust  d  Sav.  Bank,  159  111. 
467,  42  N.  £.  856;  Shoe  d  Leather  Nat. 
Bank  v.  Wood,  142  Ma^s.  563,  8  N.  E.  753; 
Baxter  Nat.  Bank  v.  Talbot,  164  Mass.  213, 
13  L.  R  A.  52,  28  N.  E.  163. 

And  the  law  of  the  place  where  the  con- 
tract is  made  is  incorporated  into  and  forms 
a  part  of  the  contract. 

Baxter  Nat.  Bank  v.  Talbot,  154  Mass. 
213,  13  L.  R.  A.  62,  28  N.  E.  163;  Central 
Nat.  Bank  v.  Hume,  128  U.  S.  195,  32  L.  cd. 
370,  9  Sup.  Ct.  Rep.  41 ;  Union  Cent.  L.  Ins. 
Co.  V.  Pollard,  94  Va.  146,  36  L.  R.  A.  271, 
26  S.  E.  421;  Chapin  v.  Dobson,  78  N.  Y. 
74,  34  Am.  Rep.  512;  Dickinson  v.  Edwards, 
77  N.  Y.  573,  33  Am.  Rep.  671. 

And  the  law  of  the  place  where  a  contract 
is  made  governs  as  to  its  nature,  validity, 
and  interpretation. 

Baxter  Nat.  Bank  v.  Talbot,  154  Mass. 
213,  13  L.  R.  A.  52,  28  N.  E.  163. 

In  this  case  when  the  application  was  re- 
ceived and  approved  by  Uie  company,  and 
the  policy  executed  and  put  in  course  of 
transmission  to  the  insured,  the  contract  was 
complete,  if  not  before,  and  both  parties  be- 
<»jne  bound,  so  that  if  a  loss  had  occurred 
before  the  actual  receipt  of  the  policy  by  the 
insured  the  company  would  have  been  re- 
sponsible. The  contract  was  consummated 
by  the  final  assent  on  the  part  of  the  com- 
pany, and  upon  that  assent,  and  not  upon 
the  actual  delivery  of  the  policy  to  the  in- 
sured, became  operative. 

Porter  v.  Mutual  L.  Ins.  Co.  70  Vt  604, 
41  Atl.  970;  Cooper  v.  Pacific  Mut.  L.  Ins. 
Co.  7  Nev.  116,  8  Am.  Rep.  705;  Common- 
icealth  Mut.  F.  Ins.  Co.  v.  William  Knabe  d 
Co,  Mfg.  Co.  171  Mass.  265,  50  N.  E.  516; 
Cromwell  v.  Royal  Canadian  Ins.  Co.  49  Md. 
^2  L.  R.  A. 


366,  33  Am.  Rep.  258;  New  York  L.  Ins.  Co. 
V.  Babcock,  104  Ga.  67,  42  L.  R.  A.  88,  30  S. 
E.  273 ;  Hartford  Steam  Boiler  Inspection  d 
Ins.  Co.  V.  Lasher  Stocking  Co.  66  Vt  439, 

29  Atl.  629;  Baker  v.  Spaulding  Bros.  71  Vt. 
160,  42  Atl.  982;  Western  v.  Genesee  Mut. 
Ins.  Co.  12  N.  Y.  258. 

The  application  is  no  part  of  the  policy. 
Albert  v.  Mutual  L.  Ins.  Co.  122  N.  C.  92, 

30  S.  E.  327. 

The  moment  such  a  policy  is  executed  and 
delivered  it  becomes  property,  and  the  title 
to  it  vests  in  the  beneficiaries  named  . 

Contineivtal  L.  Ins.  Co.  v.  Palmer,  42 
Conn.  60,  19  Am.  Rep.  530;  Connecticut 
Mut.  L.  Itis.  Co.  V.  Fish,  59  N.  H.  126;  Olanz 
V.  Qloeckler,  104  111.  573,  44  Am.  Rep.  94; 
Whitehead  v.  New  York  L.  Ins.  Co.  102  N. 
Y.  143,  65  Am.  Rep.  787,  6  N.  E.  267;  Ricker 
V.  CJiarter  Oak  L.  Ins.  Co.  27  Minn.  193,  38 
Am.  Rep.  289,  6  N.  W.  771;  Hooker  v.  Sugg, 
102  N.  C.  115,  3  L.  R.  A.  217,  8  S.  E.  919; 
Harley  v.  Heist,  86  Ind.  196,  44  )lim.  Rep. 
285;  Baker  v.  Union  Mut.  L.  Ins.  Co.  43  N. 
Y.  283;  Gamer  v.  Germania  L.  Ins.  Co.  110 
N.  Y.  260,  1  L.  R.  A.  266,  18  N.  E.  130; 
Olinstcd  V.  Keyes,  85  N.  Y.  693;  United 
States  Trust  Co.  v.  Mutual  Ben.  L.  Ins.  Co. 
115  N.  Y.  162,  21  N.  E.  1025;  Walsh  v.  Mu- 
tual L.  Ins.  Co.  133  N.  Y.  408,  31  N.  E.  228; 
Gfmld  V.  Emerson.  99  Mass.  154,  96  Am.  Dec. 
720;  Eadie  v.  Slimmon,  26  N.  Y.  9,  82  Am. 
Dec.  395;  Stilwell  v.  Mutual  L.  Ins.  Co.  72 
N.  Y.  388;  Thompson  v.  American  Tontine 
Life  d  Swv.  Ins.  Co.  46  N.  Y.  676;  New  York 
L.  Ins.  Co.  V.  Ireland  (Tex.)  14  L.  R.  A.  278, 
17  S.  W.  617. 

So  far  as  the  rights  of  property  in  the  pol- 
icy are  concerned,  it  makes  no  difference 
whether  the  wife  took  out  the  policy  and 
paid  the  premiums,  or  the  husband.  In 
either  case  the  beneficiaries  took  vested  in- 
terests in  the  policy,  of  which  they  could  not 
be  deprived  without  their  consent 

Harley  v.  Heist,  86  Ind.  196,  44  Am.  Rep. 
285;  Baker  v.  Union  Mut.  L.  Ins.  Co.  43  N. 
Y.  283 ;  Re  Dobbel,  104  Cal.  432,  38  Pac.  87 ; 
Felrath  v.  Schonfield,  76  Ala.  199,  52  Am. 
Rep.  319. 

Assuming  that  the  husband  took  out  the 
policy  and  paid  the  premiums,  an  irrevoca- 
ble, voluntary,  and  executed  settlement  was 
created,  whidi  oould  not  be  revoked  in  a  mo- 
ment of  caprice  or  necessity. 

Gould  V.  Emerson,  99  Mass.  164,  96  Am. 
Dec  720;  Boy  den  v.  Massachusetts  Mut.  L. 
Ins.  Co.  153  MaAS.  544,  27  N.  E.  669;  Ricker 
V.  CJiarter  Oak  L.  Ins.  Co.  27  Minn.  193,  38 
Am.  Rep.  289,  6  N.  W.  771;  New  York  L. 
Ins.  Co.  V.  Ireland  (Tex.)  14  L,  R.  A.  278, 
17  S.  W.  617. 

The  title  to  the  fund  vested,  in  point  of 
right,  immediately  upon  the  issuing  of  the 
policy,  but  was  liable  to  be  devested  upon  the 
happening  of  a  subsequent  contingency.  The 
wife's  enjoyment  of  the  fund  depended  upon 
her  surviving  her  husband;  the  children's 
right  upon  the  husband  surviving  the  wife. 
It  was  a  present  right  to  the  future  enjoy- 
ment of  the  property;  and  this  right  be- 
came fixed  in  the  children  upon  the  death  ol 
the  wife  during  the  life  of  the  husband. 
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Continmital  L.  Ins.  Co.  v.  Palmer,  42 
Conn.  60,  19  Am.  Rep.  630;  Vosa  v.  Oonneo- 
ticut  Mut.  L.  Ins.  Co.  119  Mich.  161,  44  L. 
R.  A.  689,  77  N.  W.  697. 

The  terms  of  the  policy  oonstitute  a  con- 
tract of  the  company  to  pav  the  specified 
amount  to  the  beneficiaries  designated,  and 
create  direct  legal  relations  between  them. 
•  Uooker  v.  8uyg,  102  N.  C.  116,  3  L.  R.  A. 
'217,  8  S.  E.  919,  11  Am.  St  Rep.  717,  note. 

And  this  is  so,  aItho>ugh  no  knowledge  of 
the  existence  of  the  policy  oomes  to  them 
until  after  the  death  of  the  assured. 

Baker  ▼.  Union  Mut.  L.  Ins.  Co.  43  N.  Y. 
283;  Uamer  y.  Oermania  L.  Ins.  Co.  110  N. 
Y.  206,  1  L.  R,  A.  266,  18  N.  E.  130;  White- 
head y.  New  York  L.  Ins.  Co.  102  N.  Y.  143, 
56  Am.  Rep.  787,  6  N.  E.  267. 

The  interest  in  such  a  policy  is  a  right  of 
property,  which  is  inheritable  and  descendi- 
'  ble  like  any  other  property. 

Connecticut  Afut.  L.  Ins.  Co.  v.  Fish,  69  N. 
H.  126;  Continental  L.  Ins.  Co.  y.  Palmer, 
42  Conn.  60,  19  Am.  Rep.  530;  Winslow  y. 
Goodtoin,  7  Met.  363;  Anderson's  Estate,  86 
Pa.  202;  Uise  v.  Hartford  L.  Ins.  Co.  (Ky.) 
29  Am.  St.  Rep.  361,  note;  Deginther^s  Ap- 
peal, 83  Pa.  337 ;  Fraternal  Mut.  L.  Ins.  Co. 
V.  Applegate,  7  Ohio  St  202;  ConigUmd  y. 
Smith,  70  N.  C.  303;  Hooker  y.  Sugg  (N. 
C.)  11  Am.  St  Rep.  721,  note;  U.  B.  Mut. 
AU  Hoc.  V.  Miller,  107  Pa.  162;  Barley  v. 
Heist,  86  Ind.  196,  44  Am.  Rep.  285;  Re  Dob- 
hel,  104  Cal.  432,  38  Pac.  87 ;  Milner  y.  Bow- 
man, 119  Ind.  449,  6  L.  R.  A.  95,  21  N.  E. 
1094;  Rollins  y.  McHatton  (Colo.)  25  Am. 
St  Rep.  264,  note;  Neumian  y.  Covenant 
Mut.  Ins.  Asso.  76  Iowa,  66,  1  L.  R.  A.  659, 
40  N.  W.  87;  Smith  y.  Covenant  Mut.  Ben. 
Asso.  24  Fed.  685;  Hooker  y.  Sugg,  102  N. 
C.  115,  3  L.  R.  A.  217,  8  S.  E.  919,  11  Am. 
St.  Rep.  717,  note;  Voss  y.  Connecticut  Mut. 
L.  Ins.  Co.  119  Mich.  161,  44  L.  R.  A.  689, 
77  N.  W.  697;  Phamix  Mut.  L.  Ins.  Co.  y. 
Dunham,  46  Conn.  79,  33  Am.  Rep.  14. 

Mrs.  Millard's  interest  in  the  policy  could 
haye  been  assigned  by  her,  and  would  have 
pasfled  under  a  deyise  in  a  will  the  same  as 
any  other  property. 

Gontintnlal  L.  Ins.  Co.  y.  Palmer,  42 
Conn.  60,  19  Am.  Rep.  530;  State  ex  rel. 
Wright  y.  Tomlinson,  16  Ind.  App.  662,  45 
N.  £.  1116;  Re  Dobbel,  104  Cal.  432,  38  Pac. 
87. 

Hammond,  J.,  deliyered  tihe  opinion  of 
the  court: 

In  1868  the  Mutual  Life  Insurance  Com- 
pany of  New  York  issued  a  policy  upon  the 
life  of  Shubael  W.  Brayton,  then  a  resident 
of  North  Adams,  in  this  state,  in  the  sum  of 
$10,000,  "for  the  sole  use  of  his  wife,"  Sarah 
W.  Brayton,  the  money  to  be  paid  to  her  if 
living  at  the  death  of  her  husband,  ''and,  if 
not  living,  to  her  children,  or  their  guardian 
for  their  use."  She  died  in  1877,  leaving 
her  husband  and  three  children  surviving. 
Of  these  children,  William,  never  having 
married,  died  in  1881,  a  minor.  Harriott 
died  in  1888,  leaving  a  husband,  but  no  chil- 
dren, surviving.  Isabelle,  in  1876,  married 
the  plaiotifT,  and  in  1894  died,  leaving  him, 
52  L.  R.  A. 


but  no  children,  surviving.  Shubael  W. 
Brayton  died  in  1897,  leaving  the  defendant, 
his  second  wife,  surviving,  and  she  is  his  ex- 
ecutrix and  sole  legatee.  In  1890,  by  an 
agreement  between  Mr.  *  Brayton  and  the 
company,  the  policy  was  "continued  as  and 
for  a  paid-up  policy"  for  $6,217,  no  further 
premiums  to  be  required,  ''except  in  cases 
where  an  extra  premium  would  be  charge- 
able," and  after  his  death  the  insurance  mon- 
ey was  paid  to  the  defendant,  the  plaintiff 
joining  in  a  release  to  the  company.  In 
this  action  the  plaintiff,  as  the  administra- 
tor of  the  estate  of  the  daughter  Isabella, 
seeks  to  recover  one  third  of  this  money. 

The  first  question  is  whether  the  rights  of 
the  parties  to  this  action  are  to  be  deter- 
mined by  the  law  of  New  York  or  of  this 
state.  At  the  time  of  the  application  and 
thereafter,  Mr.  Brayton  and  his  wife  were 
continually  residents  of  this  state.  The 
application  was  made  in  this  state,  to  the 
duly  authorized  agent  of  the  company  in 
this  state,  who  forvrarded  the  same  to  the 
home  office,  in  the  dty  of  New  York,  where 
it  was  accepted,  and  the  policy  was  sent  by 
the  company  to  its  a<^ent  in  this  state,  and 
by  him  here  delivered.  It  does  not  appear 
that  any  notice  was  given  of  the  acceptance 
unUl  the  policy  was  delivered  in  this  state. 
In  the  application  the  beneficiary  was  the 
wife  alone,  while  in  the  policy  as  sent  by  the 
company  she  was  not  the  only  beneficiary. 
The  policy  was  not  to  be  delivered  until  the 
premium  was  paid.  The  contract  was  not 
made  until  the  policy  as  changed  was  de- 
livered to  Mr.  Brayton,  and  the  premium 
paid.  The  case  is  clearly  distinguishable 
from  Commontoealth  Mut.  F.  Ins.  Co.  v. 
William  Knabe  d  Co.  Mfg.  Co.  171  Mass. 
265,  60  N.  E.  516,  upon  which  the  plaintiff 
relies.  The  contract  was  made  in  this  state, 
and  the  rights  of  the  parties,  so  far  as  in- 
volved in  this  suit,  must  be  settled  by  the 
law  of  this  state,  notwithstanding  the  stipu- 
lation in  the  policy  that  the  premiums  and 
the  sum  insured  were  to  be  paid  in  the  state 
of  New  York.  Thwing  v.  Oreat  Western  Ins. 
Co.  Ill  Mass.  109;  Markey  y.  Mutual  Ben.  L. 
Ins.  Co.  126  Mass.  168;  Equitable  Life  As- 
sur.  Soo.  V.  Clements,  140  U.  S.  226,  sub  nom. 
Equitable  Life  Assur.  Soo.  v.  Pettus,  35  L. 
ed.  497,  11  Sup.  Ct.  Rep.  822.  See  also  Mu- 
tual L.  Ins.  Co.  y.  Phinney,  178  U.  S.  327,  44 
L.  ed.  1088,  20  Sup.  Ot.  Rep.  906;  Hamlyn 
V.  Talisker  Distillery  [1894]  A.  C.  202;  Jo- 
col)&  V.  Credit  Lyonnais,  L.  R.  12  Q.  B.  Diy. 
589 ;  Mutual  L.  Ins.  Co.  y.  Cohen,  179  U.  S. 
202,  45  L.  ed.  181,  21  Sup.  Ct.  Rep.  106. 

The  next  Question  is  whether,  the  benefi- 
ciaries named  in  the  policy  having  died  be- 
fore the  termination  of  the  life  insured,  the 
proceeds  of  the  policy  go  to  the  estate  of  Mr. 
Brayton  as  a  resulting  trust  In  the  deter- 
mination of  this  question  it  is  necessary  to 
ascertain  whether  the  contract  with  the  com- 
pany was  that  of  the  wife  or  the  hw^band. 
As  the  application  is  made  a  part  of  the  con- 
tract, its  statements  are  to  be  regarded  as 
material  on  that  question.  It  is  spparent, 
from  the  most  cursory  examination  of  the 
application,    that   many   of    the   question** 
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therein  are  propounded  directly  to  the  per- 
son whose  life  is  to  be  insured,  and  are  ex- 
pected to  be  anpwered  by  him,  and  not  by 
the  applicant,  while  others  are  propounded 
directly  to  the  applicant,  and  are  expected 
to  be  answered  by  her,  and  not  by  the  per- 
son whose  life  is  to  be  insured.  But,  wheth- 
er the  questions  are  propounded  to  the  one 
or  tlie  other,  both  affirm  and  declare  that  all 
the  answers  are  true  and  correct.  This  ap- 
plication upon  its  face  distinguishes  between 
the  applicant  and  the  person  whose  life  is  to 
be  insured,  or  between  the  wife  and  the  hus- 
band. The  answer  to  the  eighteenth  ques- 
tion is  that  Sarah  M.  Brayton,  the  wife,  is 
the  person  for  whose  benefit  the  assurance  is 
to  be  effected.  Then  follows  the  statement 
that  "it  is  hereby  affirmed  and  declared  by 
Sarah  M.  Brayton,  the  applicant  above 
named,  and  also  by  the  person  whose  life  is 
proposed  for  insurance,^'  that  the  answers 
are  correct.  Further  on  it  is  declared  ''that 
the  above-named  applicant  has  an  interest 
in  the  life  of  the  said  person  whose  life  is 
proposed  for  insurance,  to  the  full  extent  of 
the  amount  of  insurance  abov«  applied  for." 
It  is  also  expressly  stipulated  and  agreed 
that  the  application  and  declaration  shall 
form  the  basis  of  the  contract  "between  the 
above-named  persons"  and  the  insurer,  "and 
the  said  person  whose  life  is  proposed  for 
insurance"  makes  further  declarations,  not 
here  material.  The  application  has  two  sig- 
natures. The  first  is  "Sarah  M.  Brayton,  by 
S.  W.  Brayton,"  who  signs  as  "the  appli- 
cant or  the  person  for  whose  benefit  the  as- 
surance is  applied  for;"  and  the  second  is 
Shubael  VV.  Brayton,  who  signs  as  "the  per- 
son whose  life  is  proposed  for  assurance." 
Throughout  the  whole  document,  including 
the  signatures,  the  wife  is  described  as  the 
applicant,  and  the  husband  appears  simply 
as  the  person  whose  life  is  tio  be  assured. 
Turning  to  the  policy,  we  find  the  same  dis- 
tinction sharply  drawn.  The  insurer,  "in 
consideration  of  the  representations  made 
...  in  the  application,"  and  of  a  cer- 
tain sum  "paid  by  Sarah  M.  Brayton,  wife 
of  Shubael  W.  Brayton,"  and  of  other  pay- 
ments to  be  made,  assures  "the  life  of  the 
said  Shubael  W.  Brayton,  ...  for  the 
sole  use  of  his  said  wife,  in  the  amount 
of  ;^10,000,  for  the  term  of  his  natural  life." 
And  the  insurer  agrees  to  pay  the  said 
amount  "to  the  said  assured  for  her  sole  u^e, 
if  living,  .  .  .  and,  if  not  living,  to  her 
children  or  their  guardian,  for  their  use,"  in 
sixty  days  after  due  notice  and  proof  of  loss. 
It  is  further  provided  that  this  policy  "is  is- 
sued and  accepted  by  the  assured"  upon  cer- 
tain conditions  concerning  the  acts  or  con- 
duct '*of  the  said  person  whose  life  is  hereby 
insured." 

It  is  true  that  the  promise  to  pay  is  not 
made  in  express  terms  to  the  wife,  but  it  is 
made  in  consideration  of  money  recited  to 
have  been  paid  by  her,  is  a  promise  to  pay 
the  wife,  and  the  policy  recites  that  it  is  ac- 
cepted by  the  assured — that  is,  the  wife — up- 
on certain  conditions  therein  expressed.  Tlie 
only  proper  conclusion  is  that  the  promise 
is  made  to  the  one  who  applies  for  it,  who 
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is  •  acknowledged  by  the  promisor  to  be  the 
person  who  pays  for  it,  and  who  receives  and 
accepts  it  upon  the  conditions  upon  which 
it  is  made;  and  especially  is  Uiis  so  as 
against  the  claim  made  by  the  estate  of  the 
husband,  wlio  did  not  apply  for  it,  who  is. not 
the  person  recognized  by  the  promisor  as 
paying  for  it,  or  as  the  person  who  is  expect- 
ed to  accept  it.  It  appears,  therefore,  from 
the  application  and  policy,  constituting  to- 
gether the  contract,  tnat  the  wife,  having  an 
insurable  interest  in  the  life  of  her  husl^nd 
to  the  amount  of  $10,000,  wished  to  insure 
that  interest,  and  applied  to  the  company  for 
such  insurance;  that  upon  such  application 
tlie  policy  was  issued;  that  the  basis  of  the 
contract,  or  the  thing  insured,  was  the  inter- 
est of  the  \vife  in  the  life  of  her  husband,  as 
stated  in  the  application,  and  not  the  inter- 
est of  the  husband  in  his  own  life;  that  the 
consideration  for  the  contract  was  recog- 
nized bv  all  parties  as  coming  from  the 
wife;  that  the  promise  by  the  insurance 
company,  although  not  made  in  express 
terms  to  the  wife,  was,  by  fair  and  reasona- 
ble implication  and  in  law,  a  promise  to  the 
wife;  that  it  was  a  promise  to  pay  the  wife, 
and  was  made  upon  certain  express  condi- 
tions, which  were  to  be  accepted  by  the  as- 
sured, namely,  the  wife,  and  by  no  one  else. 
It  follows,  as  a  necessary  consequence,  that 
the  contract  was  in  law  between  the  com- 
pany and  the  wife.  It  was  a  contract  by 
which  she  was  insured  upon  her  interest  in 
the  life  of  her  husband,  and  not  a  contract 
by  which  he  was  insured  upon  his  interest  in 
his  own  life.  In  Whitehead  v.  New  York  L. 
Ins.  Co.  102  N.  Y.  143,  160,  55  AuL  Rep.  787, 
6  N.  E.  207,  where  each  of  three  policies  in 
the  life  of  the  husband  recited  that  the  con- 
sideration was  paid  by  the  wife,  and  the 
money  was  to  be  paid  to  her,  the  court  said : 
These  contracts  purport  upon  their  face  to 
be  contracts  with  the  wife  as  the  party  as- 
sured, and  not  at  all  with  the  husband,  who 
stands  in  the  policy  as  simply  the  life  in- 
sured; his  conduct  and  death  nimishing  the 
contingencies  upon  which  the  liability  of  the 
insurer  is  made  to  depend.  As  was  tersely 
expressed  in  the  argument,  the  contract  was 
about  the  husband,  and  not  with  him.  And  in 
Central  Nat.  Bank  v.  Hume,  128  U.  S.  195,  32 
L.  ed.  370, 9  Sup.  Ot.  Rep.  41,  a  similar  deci- 
sion was  made  upon  a  similar  contract.  See 
also  Brovm*8  Appeal,  125  Pa.  303,  17  AtL 
419;  Continental  h.  Ina.  Co.  v.  Palmer,  42 
Conn.  60,  19  Am.  Rep.  630;  Connecticut 
Mut.  L.  Ins.  Co.  V.  Burroughs,  34  Conn.  306,. 
91  Am.  Dec.  725;  Phasnix  Mut.  L.  Ins.  Co.  v. 
Dunhwni,  46  Conn.  79,  33  Am.  Rep.  14;  Cy- 
rcnius  V.  Mutual  L.  Ins.  Co.  145  N.  Y.  676„ 
40  N.  E,  223. 

It  is  said,  however,  that  the  husband 
caused  the  application  to  be  made,  and  that 
he  paid  all  the  premiums.  That  is  true,  but 
in  making  the  application  he  represented 
himself,  not  as  acting  for  himself,  but  only 
as  agent  for  his  wife,  and  therefore,  upon 
the  facts  of  the  case,  and  as  between  the 
parties  to  this  suit  he  must  be  assumed  to 
have  acted  as  such  agent;  and,  in  so  far  as 
he  paid  any  premium  before  or  after  her  de- 
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•cease,  he  must  be  held  to  have  paid  it  as  the 
agent  of  those  to  whom  the  policy  was  paf  • 
able.  The  payment  of  the  premiums,  wheth- 
er before  or  after  the  death  of  the  wife,  did 
not  affect  the  nature  or  oonstruotion  of  the 
oontraot,  did  not  make  him  a  party  to  it, 
nor  the  policy  his  property.  Swan  v.  Snow, 
11  Allen,  224;  BaJcer  v.  Union  Mut,  L,  Ins. 
Co.  43  N.  Y.  283 ;  Whitehead  v.  New  York  L, 
Ins.  Co.  102  N.  Y.  151,  55  Am.  Rep.  787,  6  N. 
E.  267.  And  the  change  to  a  paid-up  policy 
is  immaterial.  As  between  toe  parties  to 
this  suit,  the  latter  policy  must  stand  in  the 
place  of  the  original.  If  the  change  was  un- 
authorized, the  plaintiff,  so  far  as  respeots 
his  interest,  has  ratified  it  by  bringing  this 
«uit  In  Fuller  y.  Linzee,  135  Mass.  468, 
upon  which  the  defendant  relies  as  an  au- 
thority in  support  of  the  proposition  that  a 
policy  like  this  is  a  contract  between  the  in- 
surance company  and  the  person  whose  life 
is  insured,  the  Question  decided  was  that  in- 
asmuch as,  by  tne  terms  of  the  contract,  the 
wife  had  no  interest  transmissible  unless 
she  survived  her  husband,  her  next  of  kin 
could  not  maintain  their  claim  to  the  fund 
without  proving  tliat  she  suTvived  him.  In 
that  case  it  appeared  that  the  policy  was 
procured  by  the  husband,  and  the  applica- 
tion was  not  before  Uie  court.  Here  the  ap- 
plication is  before  the  court,  and  the  wife, 
and  not  the  husband,  is  shown  to  be  the  ap- 
plicant. In  so  far  as  the  case  of  Fuller  y. 
Linzee,  135  Mass.  468,  may  seem  to  be  an  au- 
thority for  the  proposition  that  a  contract 
like  the  one  at  bar,  even  where  premiums 
are  paid  by  the  husband,  is  to  be  regarded 
imder  our  statutes  as  a  contract  with  the 
hubband,  it  is  inconsistent  with  a  previou:) 
•decision  of  this  court  in  Swan  y.  Snow,  11 
Allen,  224,  and  the  decision  is  to  be  sup- 
ported, if  at  aJl,  by  the  peculiar  circumstan- 
ces of  the  case.  In  Ba/ncroft  y.  Russell,  157 
Mass.  47,  31  N.  E.  710,  it  is  steted  in  the 
bill,  and  admitted  in  the  answer,  that  the 
husband  "procured  the  policies,"  and  in  the 
agreed  facts  that  "he  caused  to  be  issued'' 
the  policy,  and  there  is  nothing  to  show 
which  of  the  two,  tlie  husband  or  the  wife, 
-was  the  one  with  whom  the  contract  was 
made.  In  Haskins  y.  Kendall,  158  Mass. 
224,  S3  N.  E.  495,  it  directly  appears  that 
the  policy  was  taken  out  b^  the  husband, 
and  that  the  contract  was  with  him. 

If  it  be  suggested  that,  at  the  time  this 
contract  was  made,  the  wife  had  no  authori- 
ty to  enter  into  such  a  contract,  the  answer 
is  that  Gen.  Stat  chap.  58,  ft  62,  distinctly 
recognizes  that  a  contract  of  insurance  of  the 
life  of  the  husband  may  be  "procured"  by 
the  wife,  and  provides  that  such  a  oonrtract 
«hall  inure  to  her  separate  use  and  benefit 
and  that  of  her  children.  See  Snoan  y. 
Snow,  11  Allen,  224;  Burroughs  y.  State 
Mut.  Life  Assur.  Co.  07  Mass.  350. 

It  is  suggested  by  the  defendant  that  there 
is  no  evidence  that  the  husband  was  author- 
ized to  apply  in  behalf  of  the  wife,  or  that 
she  ever  knew  that  he  had  so  applied;  but 
the  answer  is  that  this  litigation  is  not  be- 
tween the  parties  to  the  contract.  The  in- 
Aurance  company  has  recognized  the  yalidi- 
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ty  of  the  contract,  and  has  paid  the  money 
over  in  compliance  with  its  terms,  and  it  is 
held  by  the  defendant  upon  the  trust  im- 
pof^ed  by  the  contract. 

We  have  here,  therefore,  a  contract  be- 
tween the  insuiance  company  and  Sarah  M. 
Brayton,  by  the  terms  of  which  the  com- 
pany agrees  to  pay  certain  money  on  the  de- 
cease of  Shubael  W.  Brayton  to  her  if  she 
be  then  living,  otherwise  to  her  children. 
She  had  a  vested  interest  in  this  sum,  liable 
to  be  defeated  by  her  death  before  her  hus- 
band, but  it  coiild  not  be  assigned  without 
her  consent,  nor  could  even  her  assignee  take 
any  greater  estate  than  she  had.  Knicker- 
bocker L.  Ins.  Co.  y.  Weitz,  99  Mass.  167; 
May,  Ins.  §§  391,  392,  and  cases  therein  cit- 
ed. Upon  her  death  during  the  life  of  her 
husband,  the  interest  became  vested  in  the 
children,  just  as  a  promissory  note  would  be 
which  was  made  payable  to  them  after  tlie 
death  of  their  mother.  Connecticut  Mut.  L. 
Ins.  Co.  V.  Burroughs,  34  Conn.  305,  315,  91 
Am.  Dec.  725;  Continental  L.  Ins.  Co,  v.  Pal- 
mer, 42  Conn.  60,  19  Am.  Rep.  530. 

This  is  not  a  case  where  a  man  insures  his 
interest  in  his  own  life  for  the  benefit  of  his 
wife  and  children  or  some  other  relative,  and 
no  beneficiary  survives  him,  but  is  a  case 
where  the  wife  insures  her  interest  in  the 
life  of  her  husband  for  her  own  benefit  if 
she  survives  him,  otherwise  for  the  benefit  of 
her  children,  and  then,  during  the  life  of  her 
husband,  dies  leaving  children  surviving  her. 
In  the  one  case  the  insured  survives  the 
beneficiaries,  and  in  the  other  the  benefi- 
ciaries survive  the  insured;  and  whatever 
may  be  the  doctrine  respecting  a  resulting 
trust  in  the  insured  in  the  former  case,  based 
on  the  fact  of  his  survival  of  the  beneficiaries, 
it  is  not  applicable  in  the  latter  case,  where 
the  beneficiaries  survive  the  insured.  Ths 
foundation  of  the  doctrine  of  a  resulting 
trust,  namely,  the  death  of  the  beneficiaries 
before  the  insured,  is  wanting.  And  even  if 
it  be  said  that  a  contract  of  this  kind  with 
a  life  insurance  company  is  somewhat  in  the 
nature  of  a  testamentary  disposition,  and 
that  the  right  of  the  beneficiaries  is  contin- 
gent upon  their  survival  of  the  person  mak- 
ing the  contract,  the  doctrine  is  not  applica- 
ble to  tliis  case,  because  the  person  making 
the  testamentary  provision  is  the  wife,  and 
not  the  husband,  and  the  beneficiaries  sur- 
vived her.  After  the  death  of  the  wife,  the 
contract  became  a  promise  to  pay  to  the  chil- 
dren a  certain  sum  of  money  on  the  happen- 
ing of  an  event  which  was  sure  to  occur. 
There  was  no  uncertainty  about  it.  It  was 
in  terms  an  absolute  promise,  founded  upon 
sufficient  consideration.  The  general  rule  is 
that  a  promise  to  pay  money  at  a  time  in  the 
future  sure  to  arrive  inures  to  the  benefit  of 
the  legal  representatives  of  the  person  to 
whom  the  money  is  to  be  paid,  if  he  be  not 
alive  at  the  time  the  payment  is  due,  and  we 
see  no  reason  why  this  rule  is  not  applicable 
in  this  case.  See  Connecticut  Mut.  L.  Ins. 
Co.  y.  Fish,  59  N.  H.  126.  In  the  opinion  of 
the  majority  of  the  court,  the  plaintiff,  as 
the  administrator  of  the  estate  of  one  of  the 
children,  is  entitled  to  recover.    For  deci* 
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sions  in  other  states  bearing  upon  the  ques- 
tions involved,  in  addition  to  the  cases  above 
cited,  see  United  States  Trust  Co.  v.  Mutual 
Ben.  L.  Ins.  Go.  115  N.  Y.  152,  21  N.  E. 
1025;  WaUh  v.  Mutual  L.  Ins.  Co.  133  N.  Y. 
408,  31  N.  £.  228;  and  the  authorities  col- 
lected in  May,  Ins.  3d  ed.  399,  note;  Voss  v. 


Connecticut  Mut.  L.  Tns.  Co.  119  Mich.  101, 
44  L.  R.  A.  689,  77  N.  W.  697;  Harley  v. 
Heist,  80  Ind.  196,  44  Am.  Kep.  285.  See 
also  for  a  collection  of  some  of  the  authori- 
ties, hooker  v.  Sugg  (N.  C.)  11  Am.  St.  Rep. 
721  et  seq. 
Judgment  on  the  finding. 


KEBRASKA  SUPREME  COURT. 


YOUNG   MEN'S    CHRISTIAN  ASSOCIA- 
TION of  Omaha,  Appt., 

DOUGLAS  COUNTY  et  al. 

(60  Neb.  642.) 

*1.  An  Intention  to  nse  property  oecn- 
pled  for  business  purposes  at  some  un- 
certain time  in  the  future,  for  purposes  which 
will  render  It  exempt  from  taxation  under 
the  laws  of  the  state,  will  not  preclude  its 
bein^  taxed  under  the  general  revenue  laws, 
•o  long  as  occupied  for  such  business  pur- 
poses. 

%.  Statutes  providing  for  exemption  of 
property  from  taxation  when  used  for 
purposes  therein  mentioned,  being  an  excep- 
tion to  the  general  rule  of  taxation,  and  in 
derogation  of  the  equal  rights  of  all,  are  to 
be  strictly  construed. 

a.  Tbe  Younar  Men's  Christian  Associa- 
tion of  Omnlta,  being  organized  and  incor- 
porated for  educational,  charitable,  and  reli- 
gious work,  owned  certain  real  estate,  upon 
which  was  erected  a  building  used  by  it  for 
the  purpose  of  carrying  forward  the  object 
of  Its  organization,  except  the  first  floor  there- 
of, which  was  rented  for  business  purposes, 
the  rents  being  applied  to  the  worlc  of  the 
association.  Held,  that  the  portion  of  the 
property  occupied  for  business  purposes  was 
not  used  exclusively  for  educational,  charit- 
able, and  religious  work,  and  therefore  not 
exempt  from  taxation,  under  the  general  rev- 
et: ne  laws  of  the  state. 

(October  18,  1900.) 

APPEIAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Douglas  County 
in  favor  of  defendants  in  an  action  to  re- 
strain the  collection  of  an  alleged  illegal  tax. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.   Acheson  ft   AdAms  for   appel- 
Unt. 
Mr.  K.  Ii.  Daj  for  appellees. 

Holeombt  J.,  delivered  the  opinion  of  the 
court: 

A  petition  was  filed  for  the  purpose  of  ob- 
taining an  order  of  injunction  to  restrain 
the  appellees,  the  county  of  Douglas  and  the 
eoonty    treasurer   thereof,    from    collecting 

^Headnotes  by  Holcoub^  J. 


certain  taxes  alleged  to  have  been  illegally 
assessed  against  the  appellant's  property  sit- 
uated in  Omaha,  Douglas  county,  and  con- 
sisting of  a  city  lot  and  a  building  erected 
thereon.  In  the  petition  it  is  alleged  that 
the  appellant  is  a  duly-organized  corpora- 
tion, under  and  by  virtue  of  the  laws  of  the 
state,  maintained  and  existing  for  school,  re- 
ligious, and  charitable  purposes,  and  that 
the  property  which  is  attempted  to  be  as- 
sessed is  exempt  under  the  Constitution  and 
laws  of  the  state.  It  is  to  be  conceded  at 
the  outset,  as  it  is  admitted  by  the  demurrer 
to  the  petition  which  was  filed,  and  under 
which  the  question  was  decided,  that  the  ob- 
ject and  purposes  of  the  appellant  corpora- 
tion are  sudi  as  to  exempt  the  property 
used  exclusively  by  it  for  the  purposes  of  its 
organization  from  taxation  under  the  laws 
of  the  state.  The  controversy  as  to  its  prop- 
erty being  taxable,  notwithstanding  the  ex- 
emption referred  to,  arises,  and  becomes  ap- 
parent, from  the  following  allegations  in  the 
second  paragraph  of  the  petition.  After  de- 
scribing the  lot  of  land  owx^  by  it,  it  is 
said  '^that  on  this  lot  this  plaintiff  con- 
structed, about  the  year  1887,  and  has  ever 
since  been  maintaining,  a  large  four-story 
stone  building,  which  building  has  always 
been  used  for  said  purposes  of  said  Young 
Men's  Christian  Association.  The  first  floor 
of  said  building  the  plaintiff  is  now  leasing 
temporarily  for  business  purposes;  the  rents 
thereof,  as  well  as  all  the  income  from  all 
sources,  being  used  exclusively  in  maintain- 
ing the  educational,  religious,  and  charitable 
work  of  the  plaintiff.  It  is  the  purpose  and 
intention  of  the  plaintiff  to  use  the  first 
floor  for  offices,  g3rmna8ium,  baths,  etc. ;  but, 
owing  to  its  restricted  income,  it  is  com- 
pelled, for  the  present,  to  rent  the  same,  and 
apply  the  rents  to  the  nmning  expenses  of 
the  institution,  until  its  income  from  other 
sources  and  voluntary  donations  will  pay 
the  expenses  of  maintenance  for  the  purposes 
aforesaid."  Whether  the  assessment  of 
taxes  sought  to  be  restrained  is  against  the 
entire  property,  or  only  the  portion  thereof 
rented  for  business  purposes,  is  not  disclosed 
by  the  petition.  It  is  alleged  that  there  was 
levied  and  assessed  against  the  plaintiff,  and 
against  the  said  lot  of  ground,  the  taxes  for 
the  years  1892,  1893,  1895,  and  1896. 


NOTB. — ^Por  authorities  in  earlier  volumes  of 
this  aeries  on  the  effect  of  using  property  of 
cbaritable  Institution  in  secular  business  or  for 
revenue  upon  an  alleged  exemption  from  taxa- 
tion, see  Book  Agents  of  M.  E.  Church,  South, 
V.  Hlnton  (Tenn.)  19  L.  B.  A.  289,  and  note; 
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Montana  Catholic  Mission  v.  Lewis  9f  C.  Coun- 
ty (Mont.)  22  L.  R.  A.  684;  American  Sunday 
School  Union  v.  Taylor  (Pa.)  23  L.  R.  A.  695 : 
Portland  Hibernian  Benev.  Soc.  v.  Kelly  (Or.)  30 
L.  R.  A.  167 ;  and  Batterer  v.  Crawford  (Mo.) 
50  L.  R.  A.  191. 
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The  demurrer  to  the  petition  raises  but 
one  question,  and  that  is  whether  or  not, 
under  the  Constitution  and  laws  of  the  state, 
the  plaintiff's  property,  or  the  portion 
thereof  rented  for  business  purposes,  is 
wholly  and  altogether  exempt  from  taxation. 
It  is  provided  by  $  2,  art.  9^  of  the  Consti- 
tution, that  "the  property  of  the  state 
.  .  .  sliall  be  exempt  from  taxation,  and 
such  other  property  as  may  be  used  exclu- 
sively ...  for  school,  religious,  .  .  . 
and  charitable  purposes,  may  be  exempted 
from  taxation,  but  such  exemptions  shall  be 
only  by  generaJ  law."  By  §  2,  chap.  77,  of 
the  revenue  laws  it  is  provided:  "The  fol- 
lowing property  shall  be  exempt  from  taxa- 
tion in  this  state:  .  .  .  Such  other 
property  as  may  be  used  exclusively  .  .  . 
for  school,  reli^ous,  cemetery,  and  chari- 
table purposes."  While  there  is  an  allega- 
tion that  the  plaintiff  intends  to  use  the 
rooms  now  rented  for  business  purposes,  for 
oflicefi,  gymnasium,  and  other  purposes 
proper  aiid  necessary  for  carrying  out  the 
objects  of  its  organization,  we  do  not  think 
such  allegation  can  materially  affect  the  de- 
cision of  the  case  as  to  the  present  situation 
and  uses*  to  which  the  property  is  put  as 
disclosed  by  the  petition.  -An  intention  to 
use  it  for  such  purposes  in  the  future,  which 
would  doubtless,  when  so  used,  exempt  it 
from  taxation,  is  not  a  present  exclusive 
use,  as  contemplated  by  the  constitutional 
and  statutory  provisions  quoted.  In  the 
case  of  Academy  of  Sacred  Heart  v.  Irey,  61 
Neb.  755,  71  N.  W.  762,  it  is  held  that,  in 
order  to  be  exempt  from  taxation,  the  prop- 
erty must  be  usea  directly,  immediately,  and 
exclusively  for  the  purposes  mentioned  in 
the  provisions  referred  to.  It  cannot,  we 
think,  under  the  allegations  of  the  petition, 
be  successfully  contended  that,  because  of  an 
intention  to  use  the  property  at  some  time 
in  the  future  directly  by  the  association  for 
oflices,  etc.,  such  intention  is  a  direct  and  im- 
mediate use  for  such  property.  As  has  been 
aptly  said  by  Mr.  Justice  Brewer,  in  Wash- 
hum  College  v.  Shawnee  County  Contra.,  8 
Kan.  344:  "An  intention  to  occupy  is  not 
equivalent  to  occupation, — does  not  tend  to 
prove  it.  The  pleadings  recognize  the  dif- 
ference, for  they  admit  the  failure  while  they 
allege  the  intention  to  occupy.  An  occupa- 
tion which  is  to  be — though  here  it  is  only 
which  may  be — is  no  present  use.  Nor  is 
Ownership  evidence  of  use.  Full  possession 
and  perfect  title  are  consistent  with  total 
failure  to  use.  This  is  too  plain  to  need 
either  argument  or  illustration.  If  the 
framers  of  the  Constitution  had  intended  to 
exempt  all  property  belonging  to  literary 
and  charitable  institutions  from  taxation, 
the  language  employed  would  have  been  very 
different.  They  would  have  used  the  simple, 
ordinary  language  for  expressing  such  in- 
tention. The  fact  that  they  ignored  'owner- 
ship,' and  made  'use'  the  test  of  exemption, 
shows  clearly  that  they  recognized  the  es- 
sential distinction  between  the  two,  and  es- 
tablished the  latter,  rather  than  the  former, 
as  the  basis  of  exemption.**  In  First  Chris- 
iian  Church  v.  Beatrice,  30  Neb.  432,  58  N. 
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W.  1C6,  it  is  held  tliat  tlie  poesesslon  and 
ownership  of  a  lot  which  is  rented,  the 
rent  derived  therefrom  being  set  apart  to 
constitute  a  building  fund  for  the  purpose 
of  erecting  a  church  edifice  thereon,  which 
the  society  had  resolved  to  build,  was  not 
a  use  of  the  property  such  aa  would  exempt 
it  from  taxation  under  the  provisions  of  the 
law  referred  to.  It  would  therefore  seem 
that  an  intention  to  use,  at  some  indefinite 
time  in  the  future,  the  rented  portion  of 
the  property  exclusively  for  the  purposes  for 
which  the  society  is  or^nized,  cannot  eon- 
trol  in  the  determination  of  the  legal  ^- 
fect  of  the  present  uses  of  the  property  as 
alleged  in  the  petition. 

The  controversy  is  thus  narrowed  to  the 
one  question  of  whether  the  renting  of  the 
first  fioor  of  the  building  for  business  pur- 
poses, when  the  income  or  rental  is  devoted 
to  the  objects  of  the  assooiation,  is  an  ex- 
clusive use  of  the  property  for  religious  and 
charitable  purposes,  within  the  meaning  of 
the  law.  In  arriving  at  a  conclusion  with 
respect  to  the  matter,  we  are  to  bear  in  mind 
that,  the  exemption  claimed  being  an  exoep 
tion  to  the  general  rule  of  taxation,  and  id 
derogation  of  the  equal  rights  of  all,  the 
statute  is  to  be  strictly  construed.  This  doe» 
not  mean  that  there  should  not  be  a  liberal 
construction  of  the  language  used  in  order 
to  carry  out  the  expressed  intention  of  the 
fundamental  lawmakers  and  the  legislature, 
but,  rather,  that  the  property  which  i» 
claimed  to  be  exempt  must  come  clearly 
within  the  provisions  granting  such  exemp- 
tion. As  is  said  by  many  eminent  authori- 
ties, the  exemptions  are  granted  on  the  hy- 
pothesis that  the  association  or  organization 
is  of  benefit  to  society,  that  it  promotes  the 
social  and  moral  welfare,  and,  to  some  ex- 
tent, is  bearing  burdens  that  would  other- 
wise be  imposed  upon  the  public,  to  be  met 
by  general  taxation,  and  that  from  these 
c(>nsiderations  the  exemption  is  granted. 
There  is,  in  this  case,  no  question  as  to  the 
organization  which  claims  the  exemption 
being  one  serving  such  beneficial  purpose, 
and  entitled  to  the  privileges  granted,  in  so 
far  as  its  property  is  used  exclusively  for 
such  purposes.  It  Is  not  whether  it  is  en- 
titled to  any  exemption,  but  whether  the 
property  claimed  to  be  exempt  is  exclusively 
used  for  the  purposes  of  its  organization.. 
In  determining  this,  we  are  to  adhere  to  a 
strict  rule  of  construction  of  the  language 
used  granting  the  exemption.  Cincinnati 
College  v.  State,  19  Ohio,  110;  Stahl  t. 
Kansas  Edu,  Asso.,  54  Kan.  542,  38  Pac. 
796 ;  State  ex  rel.  Board  of  Admrs.  v.  Board 
of  Assessors,  Sty  La.  Ann.  668. 

It  i:)  argued  that,  the  appellant  being  in 
the  actual  possession  and  use  of  the  property 
taxed  for  the  legitimate  purposes  of  its  char- 
ter, and  renting  two  rooms  temporarily,  ap- 
plying the  rents  to  the  charitable  purposes 
of  the  organization,  the  property  is  within 
the  protection  of  the  statute  exempting  it 
from  taxation,  notwithstanding  the  tempo- 
rary renting  of  the  rooms  on  the  first  floor 
for  business  purposes.  To  hold  that  prop- 
erty rented  for  business  purposes  is  exempt 
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the  rentals  or  inoome  therefrom  are 
used  exclusively  for  religious,  charitable,  or 
edueationai  purposes  is  extending  the  opera- 
tion of  the  law  further  than  is  warranted 
by  the  language  used.  There  is  a  clear  and 
well-defined  distinction  between  the  use  of 
property  and  the  use  of  the  inoome  derived 
therefrom.  As  was  said  in  First  Chriatiim 
Church  v.  Beatrice,  30  Neb.  432,  58  N.  W. 
166:  "It  might  be  that  these  rents  would 
be  exempt  under  the  provisions  of  the  Con- 
stitution and  the  statute  to  which  allusion 
has  been  made;  for  it  might  be  contended 
with  much  plausibility  that  the  money  de- 
rived from  rents  is  property  to  be  used  ex- 
clusively for  religious  purposes.''  There 
may  be  an  exclusive  use  of  the  income,  and 
not  of  the  property  from  which  such  income 
is  derived.  Wdbster  defines  ''exclusive"  as 
^'possessed  and  enjoyed  to  the  exclusion  of 
oUiers;  debarred  from  participation  or  en- 
joyment"; and  "exclusively"  is  defined,  "in 
a  manner  to  exclude;  as  enjoying  a  privilege 
exclusively."  If  the  property  be  used  by  ap- 
pellant exclusively  for  purposes  of  its  own 
organization,  this  would  exclude  the  idea  of 
others  using  it  for  an  entirely  different  or 
secular  purpose.  The  fact  that  appellant  is 
in. the  exclusive  use  of  a  portion  of  the  prop- 
erty for  the  legitimate  purposes  of  its  or- 
ganization does  not  preclude  the  occupancy 
of  other  portions  for  purely  secular  pur- 
poses, and  thus  subject  the  property  so  used 
to  the  general  law  of  taxation.  This  has 
been  repeatedly  held  in  other  jurisdictions, 
where  laws  exempting  from  taxation  prop- 
erty used  for  charitable,  religiouSy  and 
educational  purposes  have  been  under 
consideration,  and  it  occurs  to  vm  that 
the  mere  fact  of  proximity  cannot  vary  the 
rule.  Whether  it  be  portions  of  the  same 
property,  or  separate  and  distinct  parcels, 
it  is  governed  b^  the  same  rule  of  construc- 
tion. Our  law  IS  broad  and  comprehensive, 
and  provides  that  all  properly  exclusively 
used  for  the  purposes  mentioned  is  exempt, 
negativing  the  idea  that  property  not  so 
used  is  entitled  to  such  favor.  In  Stahl  v. 
Kansas  Kdu,  Asso,  64  Kan.  542,  38  Pac 
79tS,  where  the  language  under  which  the 
exemption  was  claimed  is  very  similar  to 
that  in  the  present  instance,  it  is  said,  at 
page  549,  54  Kan.,  and  page  797,  38  Pac., 
by  Horton,  Ch.  J. :  "This  construction  omits 
to  give  suflioient  force  to  the  following  lan- 
guage of  S  6,  viz.,  'for  the  exclusive  pur- 
poses of  religion  or  education.'  The  prop- 
erty exempt  from  taxation  must  not  only 
have  been  received,  held,  or  appropriated  by 
or  for  the  association,  but  it  must  'be  re- 
ceived, held,  or  appropriated  for  the  exclu- 
sive purposes  of  religion  or  education,'  ex- 
cept the  ground  for  a  cemetery.  Therefore, 
giving  the  provisions  in  the  statute  creating 
the  exemption  a  strict  construction,  the 
charter  must  be  interpreted  to  mean  that 
the  real  or  personal  property  of  the  as- 
sociation must  be  received,  held,  or  appro- 
priated 'for  the  exclusive  purposes  of  reli- 
gion or  education  only,'  not  for  lease,  invest- 
ment, or  profit.  When  its  real  estate  is 
rented  to  a  tenant,  or  its  funds  invested  in 
52  L.  R.  A. 


other  property  for  profit^  or  loaned  at  in- 
terest, the  property  thus  rented  or  invest- 
ed or  loaned  will  be  liable  to  taxation,  as 
much  as  any  other  property  that  is  rented 
or  invested  or  loaned,  no  matter  in  whose 
hands  it  might  be."  In  Cincinnati  College 
V.  State,  19  Ohio,  110,  it  is  held:  "The 
property  of  literary  and  scientific  societies  is 
only  exempt  from  taxation  when  used  ex- 
clusively for  literary  and  scientific  purposes. 
If  used  for  other  purposes,  it  is  liaue  to 
taxation,  although  the  proceeds  are  in 
future  to  be  applied  for  the  promotion  of 
literature  and  science."  Says  Caldwell,  J.: 
"Jt  would,  we  think,  be  rather  a  forced  con- 
struction of  language  to  say  that  this  build- 
ing, with  its  other  stores,  its  merchant's  ex- 
change, and  its  other  rooms  used  for  mis- 
cellaneous purposes,  is  used  exclusively  for 
literarv  and  scientific  purposes.  .  .  . 
r*ut  when  any  societ^r,  no  matter  of  what 
kind,  whether  scientific,  literary,  or  reli- 
gious, enters  the  common  business  of  life, 
and  uses  property  for  the  purpose  of  accu- 
mulating money,  the  government  should,  and 
we  think  the  statute  does,  treat  it  in  the 
sa?ns  way  persons  are  deait  with  who  are 
usix^  ]>roperty  in  a  similar  manner,  and  en- 
gaged in  the  same  business.  Qovernment 
cannot  discriminate  between  the  uses  whidi 
dilTerent  societies  or  individuals  will  make  of 
the  proceeds  of  their  business,  and  determine 
that  this  society  or  individual  will  make  a 
more  worthy  disposition  of  the  proceeds  of 
his  business  than  that,  and  therefore  the  one 
shall  be  taxed  and  the  other  not."  In 
CleveUuid  Uibrary  Asso.  v.  Pelton,  36  Ohio 
St.  258,  it  is  said:  "The  fact  that  the  in- 
come derived  from  rents  or  parts  of  the 
building  not  used  is  devoted  exclusively  to 
the  objects  and  purposes  of  the  association, 
and  not  used  for  the  benefit  or  profit  of  its 
members,  can  make  no  difference.  The  law 
looks  to  the  property  as  it  finds  it  in  use, 
and  not  to  what  is  done  with  its  accumula- 
tions." To  the  same  effect  are  Oerke  v. 
Puroell,  25  Ohio  St  249;  State  ex  rel.  Board 
of  Admrs,  v.  Board  of  Assessors,  35  La.  Ann. 
668;  People  ex  rel,  Hutchinson  v.  CoUison, 
22  Abb.  N.  C.  52,  6  K  Y.  Supp.  711; 
Salem  Lyceum  ▼.  Salem,  154  Mass.  15,  27 
N.  E.  672. 

We  have  not  overlooked  the  fact  that 
many  of  the  authorities  cited  are  under  ex- 
emption statutes  differing  from  ours  in  some 
respects,  and  that  some  differences  exist  be- 
tween most,  if  not  all,  statutory  provisions 
governing  the  subject;  yet  there  are  prin- 
ciples which  are  generally  applicable  to  all, 
and  which  we  have  attempted  to  ap- 
ply in  the  present  case.  We  have  carefully 
examined  the  authorities  cited  by  appellant, 
and  find  none  of  them  in  serious  conflict 
with  the  views  herein  expressed,  and,  for 
the  most  part,  the  cases  cited  may  be  readily 
distinguished  by  reason  of  peculiar  condi- 
tions surrounding  the  case  decided,  as  dis- 
closed by  the  opinion  rendered,  or  of  spe- 
cial charters  granting  exemption. 

The  language  of  the  statute  is  clear  and 
explicit.  Under  it,  all  property  used  exclu- 
sively for  tlie  purposes  mentioned  is  exempt 
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from  taxation.  Property  not  bo  used  i«  sub- 
ject to  the  general  laws  of  taxation.  Not  do 
we  think  that  the  proximity  of  one  class  of 
property  to  the  other  is  material;  the  sole 
question  being  whether  the  use  of  the  prop- 
erty renders  it  exempt.  It  is  not  necessary 
that  the  property  should  be  such  as  to  per- 
mit of  its  separation  into  distinct  and  defi- 
nite parcels  or  tracts  of  land.  As  is  said 
in  Proprietors  of  South  Cong,  Meeting- 
house V.  Lowell,  1  Met  538:  "There  may 
be  several  distinct  tenements  under  the  same 
roof,  and  tenements  are  as  essentially  dis- 
tinct when  one  is  under  the  other  as  when 
one  is  by  the  side  of  the  other." 

A  portion  of  appellant's  property  being 
used  for  business  purposes,  and  therefore 
not  within  the  purview  and  privilege  of  the 
statute  referred  to,  we  regard  it  as  the  evi- 
dent intention  of  the  legislature  that  suoh 
property  is  and  should  be  subject    to    the 


general  revenue  laws,  as  all  other  property 
in  the  state.  Cleveland  Library  Asso.  v. 
Pelton,  36  Ohio  St.  268;  Gerke  v.  Purcell, 
25  Ohio  St.  249;  Proprietors  of  South  Cong. 
Meetinghouse  v.  Lowell,  1  Met.  538 ;  Cincin- 
rMii  College  v.  Yeatman,  30  Ohio  St.  276; 
Baltimore  v.  Grand  Lodge  of  A.  F.  4o  A.  if. 
60  Md.  280;  People  ex  rel.  Hutchinson  v- 
ColUson,  22  Abb.  N.  C.  52,  6  N.  Y.  Supp. 
711. 

In  reaching  a  conclusion  in  this  case,  we 
do  not  desire  to  be  understood  as  holding 
that  all  of  the  property  mentioned  in  the 
petition  of  appellant  is  subject  to  taxation^ 
but  only  that  part  which  is  used  for  other 
than  the  purposes  contemplated  by  the  or- 
ganization maintained  by  appellant. 

The  ruling  on  the  demurrer  we  regard  a» 
a  correct  expression  of  the  law,  and  accord- 
ingly affirm  the  judgment  entered  therein. 


NEW  MEXICO  SUPREME  COURT. 


Arthur  J.  JklALOY,  Appt., 
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*1.  A  county  treasurer  is  not  a  mere 
bailee  or  trustee,  but  la  special  bailee,  sub- 
ject to  special  obllt^ationa,  to  fulfil  the 
obligations  of  his  official  bonds ;  and  the  law 
of  bailment  is  not  the  proper  measure  of  his 
responsibility. 

a.  To  the  extent  of  tlte  obligation  of 
bis  bond,  such  officer's  responsibility  is 
absolute,  relievable  only  by  overruling  neces- 
sity occasioned  by  the  act  of  God  or  the  pub- 
lic enemy. 

8.  In  the  absence  of' a  statute  requlr- 
Inv  a  treasurer  to  account  to  the  county 
for  Interest  on  the  public  funds  in  his  posses- 
sion, and  where  the  statute  prohibits  such 
officer  from  loaning  the  public  lands,  with  or 
without  interest,  or  to  appropriate  such  funds 
to  his  own  use,  the  county  is  not  entitled  to 
recover  from  such  officer  interest  paid  him, 
after  he  has  retired  from  office,  and  where 
there  was  no  contract  that  interest  should  be 
paid,  notwithstanding  such  interest  was  paid 
to  him  on  account  of  the  deposit  of  public 
funds  in  a  bank. 

4.     liVbere   a   connty   treasurer   falls   to 

^Headnotes  by  McKib,  J. 


pay  over  to  bis  successor  tbe  balance 
of  tbe  public  funds,  when  he  Is  required 
to  do  80  by  law,  interest  accrues  upon  such 
balance,  from  the  time  of  his  default,  at  the 
rate  of  6  per  cent  per  annum  under  the  gen- 
eral provisions  of  the  law,  and  may  be  recov- 
ered as  incidental  to  the  indebtedness;  but 
where  the  county  has  made  a  settlement  In 
full  with  the  treasurer,  and  given  him  a  re- 
ceipt for  the  balance  due,  an  action  cannot 
be  maintained  thereafter  for  interest  accruing 
as  an  Incident  to  the  debt. 

(October  23,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Bernalillo  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  from  defendant  interest  which  he 
had  received  upon  money  in  his  possession  aa 
county  treasurer.    Reversed, 

Statement  by  McFie,  J. : 

ITie  appellant,  Arthur  J.  Maloy,  qualified 
as  treasurer  of  Bernalillo  county  on  the  Ist 
Monday  of  January,  1893,  and  held  the  office 
for  two  ycara  from  that  date.  In  July,  1893, 
the  Albuquerque  N<ational  Bank  failed,  the 
appellant  having  about  $18,000  on  deposit  to 
his  credit,  as  treasurer,  at  the  time  the  bank 
closed.  A  receiver  was  appointed  for  the 
bank,  and  he  began  paying  dividends,  which 
were  paid  over  by  the  treasurer  as  indebted- 
ness  was   presented ;    but   at   the   time    his 


Note. — As  to  trust  in  deposit  of  public 
moneys  in  bank,  see  earlier  cases  in  this  series 
as  follows:  State  v.  Foster  (Wyo.)  29  L.  R. 
A.  226 ;  State  ex  reh  BMrst  Nat.  Bank  v.  Bart- 
ley  (Neb.)  23  L.  R.  A.  07;  Allibone  v.  Ames 
(S.  D.)  33  L.  R.  A.  585;  Bartley  v.  Meserve 
(Neb.)  36  L.  R.  A.  746 :  Marquette  v.  Wilkinson 
(Mich.)  43  L.  R.  A.  840;  Marquette  Fire  & 
Water  Comrs.  v.  Wilkinson  (Mich.)  44  L.  R.  A. 
403. 

For  the  authorities  generally  on  the  liability 
of  oflicers  on  official  bonds  for  the  loss  of  mcmey 
by  bank  failure,  see,  in  addition  to  the  above, 
note  to  Wilson  v.  People  use  of  Pueblo  &  A.  Val- 
62  L.  R.  A. 


ley  R.  Co.  (Colo.)  22  L.  R.  A.  449;  also  the 
following  later  cases :  Fairchlld  v.  Hedges 
(Wash.)  31  L.  R.  A.  851:  State  use  of  Overton 
County  v.  Copeland  (Tenn.)  31  L.  R.  A.  844; 
Bush  V.  Johnson  County  (Neb.)  32  L.  R.  A.  223  ; 
Tillinghast  v.  Merrill  (N.  Y.)  34  L.  R.  A.  678; 
and  State  v.  Gramm  (Wyo.)  40  L.  R.  A.  690. 

As  to  liability  of  public  officer  for  interest 
collected  on  deposits  of  public  funds,  see  Peo- 
ple V.  Walsen  (Colo.)  15  L.  R.  A.  456.  and  note; 
a'iso  State  v.  McFetridge  (Wis.)  20  L.  R.  A. 
223 :  and  Wilkes  Barre  v.  Rockafellow  (Pa.)  30^ 
L.  R.  A.  393. 
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term  of  ollioe  expired  the  bank  still  had  $0,- 
911^  which  had  not  been  paid  to  the  treas- 
urer, and  when  appellant  turned  over  the 
office  to  his  successor  January  11,  1895,  he 
failed  to  turn  over  to  him  the  above  amount, 
as  his  successor  refused  to  receive  the  re- 
ceiver's receipt  for  the  amount  due.  After 
appellant  retired  from  office  he  paid  to  his 
successor  the  entire  amount  he  had  failed 
to  pay  by  the  following  instalments;  1895, 
May  9th,  $1,802.10;  1895,  June  26th,  $1,802.- 
10;  1895,  September  17th,  $1,802.10;  180G, 
January  17th,  $4,505.25.  The  receipt  for 
the  iinal  payment  was  given  by  his  successor, 
bdng  in  the  following  terms : 

Albuquerque,  N.  M.,  Jan.  17,  1896. 
Received  from  A.  L.  Maloy,  forty-five  hun- 
dred live  and  25/100  dollars,  balance  due 
county  of  Bernalillo. 

R.  B.  Meyers,  Oounty  Treasurer. 
$4,505.25. 

Subsequent  to  this  final  payment,  on 
the  16th  day  of  January,  1897,  the  re- 
ceiver allowed  and  paid  the  appellant  $1,- 
712  as  interest  on  the  deposit.  I^ere  was 
DO  previous  contract  or  agreement  between 
the  appellant  and  the  bank  or  the  receiver 
under  which  interest  was  to  be  paid.  The 
funds  were  not  mixed  with  appellant's  own 
funds.  All  warrants  and  orders  on  county 
funds  were  promptly  paid  by  him  while  in 
office.  The  only  delay  was  in  the  payment 
of  the  balance  due  when  he  went  out  of  of- 
fice. On  June  27,  1897,  and  more  than  six 
months  after  this  interest  had  been  paid  to 
appellant,  the  county  authorities  made  de- 
rauid  upon  appellant  to  pay  over  the  inter- 
est to  the  county,  which  he  refused  to  do, 
and  on  July  28,  1897,  suit  was  brought  for 
this  interest.  The  cause  was  tried  by  the 
oourt,  jury  being  waived,  and  judgment  was 
rendered  in  favor  of  the  oounty  for  $1,902.25 
and  costs.  The  defendant  in  the  court  be- 
low perfected  appeal  to  this  court. 

Messra.  Cliilders  ft  Dobson,  for  appel- 
lant: 

Interest  is  only  recoverable  as  damages, 
imless  expressly  authorizec^  by  statute  or 
contract.  No  interest  was  collectable  at 
common  law. 

2  Bl.  Com.  454;  11  Am.  &  Eng^  Enc.  Law, 
p.  454;  Pekin  v.  Reynolds,  31  111.  529,  83 
Am.  Dec.  244,  note;  Curtis  v.  TnneraHty,  6 
How.  154,  12  L.  ed.  383;  Lloyd  v.  Scott,  4 
Pet.  205,  7  L.  ed.  833. 

It  is  only  recoverable  as  an  incident  to  the 
eontract,  as  damages ;  and  when  the  contract 
itself  has  once  been  performed  no  separate 
action  can  be  maintained  for  the  recovery  of 
the  interests 

Stctoart  V.  Bamea,  153  U.  S.  462,  38  L.  ed. 
784,  14  Sup.  Ct.  Rep.  849;  Mason  v.  Callen- 
der,  2  Minn.  3.50,  Gil.  302,  72  Am.  Dec.  102; 
American  Bible  Sac.  v.  Wells,  68  Me.  572,  28 
Am.  Rep.  82;  King  v.  Phillips,  95  N.  C.  245, 
59  Am.  Rep.  238;  Hoioe  v.  Bradley,  19  Me. 
31 ;  Anderson's  Bticcession,  12  La.  Ann.  95. 

A  public  officer  in  charge  of  public  funds 
is  an  insurer  thereof,  unless  the  statute  re- 
52  L.  R.  A. 


quires  him  to  deposit  in  banks,  or  make  soine 
other  disposition  of  them. 

United  States  v.  Prescott,  3  How.  578,  11 
L.  ed.  734;  United  States  v.  Morgan,  11 
How.  154,  13  L.  ed.  043;  United  States  v. 
Dashiel,  4  Wall.  182,  18  L.  ed.  319;  United 
States  V.  Keehler,  9  Wall.  83,  19  L.  ed.  574;. 
Boyden  v.  United  States,  13  Wall.  17,  20  L. 
ed.  527;  Tillinghast  v.  Meirill,  151  N.  Y. 
135,  34  L.  R.  A.  078,  45  N.  E.  375;  State  v. 
Allen  (Tenn.  Ch.  App.)  46  S.  W.  305;  Peo- 
ple y.  Wilson,  117  Gal.  242,  49  Pac.  135; 
Johnstown  v.  Rodgers,  20  Misc.  262,  45  N.  Y. 
Supp.  061;  Bush  v.  Johnson  County,  48  Neb. 
1,  32  L.  R.  A.  223,  66  N.  W.  1023;  Fairchild 
V.  Hedges,  14  Wash.  117,  31  L.  R.  A.  851,  44 
Pac.  125;  Adams  v.  Lee,  72  Miss.  281,  16  So. 
245;  Oriffin  v.  Mississippi  Levee  Comrs.  71 
Miss.  767,  15  Sa  107 ;  Mechem,  Pub.  Off.  i 
912. 

The  law  creates  an  obligation  to  pay  inter- 
est only  where  the  debtor  is  put  m  default 
for  the  payment  of  the  principal;  and  iu 
such  a  case  it  runs  only  from  the  date  of  the 
default. 

Reid  V.  Duncan,  1  La.  Ann.  265 ;  Whit- 
worth  V.  Eart,  22  Ala.  343 ;  Gay  v.  Oardiner, 
54  Me.  477;  Hubba/rd  v.  Charlestown 
Branch  R.  Co,  11  Met.  124;  National  Lan- 
cers V.  Lovering,  30  N.  H.  511;  Beardslee  v. 
Jlorlon,  3  Mich.  560;  United  States  v.  Den- 
vir,  106  U.  S.  536,  27  L.  ed.  264,  1  Sup.  Ct. 
Rep.  481 ;  United  States  v.  Knowles,  106  U. 
S.  537,  note,  27  L.  ed.  264,  1  Sup.  Ct.  Rep. 
482;  United  States  v.  Curtis,  100  U.  S.  119,. 
25  L.  ed.  571;  Freeland  v.  Edwards,  3  N.  C. 
(2  Hayw.)  49,  2  Am.  Dec.  620;  Murray  v. 
Aiken  Min.  d  Porcelain  Mfg,  Co.  39  S.  C. 
457,  18  S.  E.  5;  Wolff  v.  Matthews,  98  Mo. 
246,  11  S.  W.  563. 

Mr.  T.  A.  Finioal  for  appellee. 

McFie,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  having  paid  to  his  successor  the 
full  amount  of  money  coming  into  his  hands 
as  treasurer  of  the  oounty,  and  holding  re- 
ceipt therefor,  the  sole  question  for  our  de- 
termination is  whether  the  county  is  entitled 
to,  and  has  a  right  of  action  for,  the  $1,712 
of  interest  paid  to  appellant,  after  he  had 
retired  from  office,  as  interest  upon  his  de- 
posit in  the  Albuquerque  National  Bank.  It 
is  not  claimed  that  the  appellant  was  in  de- 
fault by  failing  to  pay  claims  against  the- 
county  when  the  same  were  presented  while 
he  was  in  office;  and,  such  being  the  case,  it 
cannot  be  contended  that  the  appellant  was 
required  to  pay  interest  upon  funds  coming 
into  his  possession  while  in  office.  In  the 
absence  of  a  specific  statute  on  the  subject, 
the  rule  as  to  the  payment  of  interest  by 
public  officers  is  stated  in  the  case  of  United^ 
States  V.  Denvir,  106  U.  S.  536,  27  L.  ed.  264, 
1  Sup.  Ct.  Rep.  481,  as  follows:  "Where  an 
officer  of  the  government  has  money  commit- 
ted to  his  charge,  with  the  duty  of  disburs- 
ing or  paying  it  out  as  occasion  may  arise,, 
he  cannot  be  charged  with  interest  on  such- 
money  until  it  is  shown  that  he  has  failed 
to  pay  when  such  occasion  required  him  to- 
do  so,  or   has   failed   to  account  when  re- 
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quired  by  the  gnTenuneiit,  or  to  pay  over  or 
trausfer  the  money  on  some  lawful  order." 
Whitworth  ▼.  Hart,  22  Ala.  343;  Oay  v. 
Gardiner,  54  Me.  477;  Hubbard  v.  Oharlea- 
toum  Branch  H.  Co,  11  Met  124;  National 
Lancers  v.  Levering,  30  N.  H.  611 ;  Beards- 
leo  T.  Horton,  3  Mich.  560.  Mechem,  Pub. 
Off.  [S  911],  ftUtes  the  rule  as  follows:  "A 
public  oflioer  who  duly  acoounts  for  public 
funds  at  the  proper  time  would  not,  unless 
by  express  statute  or  fecial  agreement,  be 
chargeable  with  interest  thereon.  But  if 
he  makes  default  in  payment  at  the  proper 
time,  or  omits  to  include  a  portion  in  nis 
account,  or  appropriates  it  to  his  own  use, 
or  retains  it  for  an  unreasonable  time,  he 
will  be  liable  for  interest  upon  the  amount 
retained,  from  the  time  when  he  should  have 
paid."  The  record  fails  to  show  that  the 
appellant  was  in  default,  except  in  his  fail- 
ure to  turn  over  to  his  successor  the  $9,911.- 
55  when  he  was  required  by  law  to  do  so. 
In  any  event,  therefore,  the  county  was  not 
entitled  to  any  interest  from  the  appellant 
while  he  waa  in  office,  but  only  upon  his 
default  when  he  was  required  to  pay  over 
the  funds  in  his  hands  to  his  successor,  as 
it  will  be  conceded  that  there  is  no  statute 
in  this  territofy  making  a  county  treasurer 
responsible  for  interest  upon  funds  coming 
into  his  hands  as  such  officer. 

Tlie  record  shows  that  appellant  went  out 
of  office  January  11,  1895.  He  made  final 
settlement  with  the  county,  and  received  re- 
ceipt for  the  balance  due  January  17,  1896. 
The  interest  sued  for  was  not  in  his  hands 
at  the  time  he  made  settlement,  but  was  paid 
to  him  June  27,  1897, — one  year  and  a  half 
after  he  had  settled  with  the  county,  and  two 
years  and  a  half  after  he  had  retired  from 
office.  The  appellant  testified  in  the  court 
below  that  there  was  no  arrangement  made 
by  him  with  the  bank  that  the  bank  should 
pay  interest  upon  the  money  he  deposited, 
and,  there  being  no  evidence  to  the  contrary, 
the  payment  of  this  interest  by  the  bank 
was  a  purely  voluntary  transaction,  without 
any  legal  obligation  whatever  requiring  it, 
as  the  record  further  shows  that  there  was 
no  arrangement  made  with  the  county 
whereby  interest  was  to  be  paid  upon  the 
deposit.  While  this  interest  was  paid  to  ap- 
pellant beoause  of  this  deposit,  it  was  paid 
to  him  more  than  a  year  after  the  bank  had 
paid  the  deposit  in  full,  and  the  appellant 
testifies,  without  contradiction,  that  the  "in- 
terest was  paid  to  him  individually,"  and 
he  insists  here  that  this  was  his  own  mon- 
ey, and  that  the  county  has  no  right  to  it, 
or  right  of  action  for  it. 

The  legal  proposition  contended  for  by  the 
appellant  is  that  under  his  bond  and  the 
laws  of  this  territory  his  responsibility  is 
that  of  an  insurer  of  the  public  moneys 
coming  into  his  hands,  and  as  such  he  is 
not  liable  to  the  county  for  this  interest. 
The  legal  proposition  insisted  upon  by  the 
appellee  is  that  the  appellant's  responsibility 
is  that  of  an  ordinary  bailee,  agent,  or  trus- 
tee of  the  funds  in  his  hands,  and  sls  such 
he  must  account  for  and  pay  over  all  profits 
derived  therefrom. 
52  L.  R.  A. 


An  examination  of  the  authorities  showt 
that  there  is  a  oonilict  of  authority  as  to  the 
responsibility  of  officers  whose  duty  it  is  to 
hold  and  account  for  public  moneys  coming 
into  their  posses»i<Hi  by  virtue  of  their  offi- 
cial position.  Much  of  this  conflict  origi- 
nates under  the  statutes  of  different  states 
which  have  attempted  to  legislate  upon  that 
subject.  It  will  be  found,  however,  that 
there  is  a  strong  preponderaince  in  the  deci- 
sions of  the  Supreme  Court  of  the  United 
States  adverse  to  the  contention  of  the  ap- 
pellee that  Uie  responsibility  of  the  appel- 
lant is  that  of  an  agent,  bailee,  or  trustee, 
and  the  determination  of  this  case  will  be 
found  to  rest  upon  that  point  If  the  re- 
sponsibility of  the  appellant  is  that  of  an 
ordinary  agent,  bailee,  <Mr  trustee,  then  the 
appellant  would  be  oompelled  to  account  for 
and  pay  over  all  profits  derived  from  the 
use  of  the  funds  coming  into  his  possession 
by  virtue  of  his  office,  whether  of  interest 
or  of  any  other  nature,  unless  the  appellee 
has  lost  its  right  of  action  by  reason  of  a 
final  settlement  with  the  appellant  for  the 
principal  sum  of  money  without  reference  to 
profits  or  interest  thereon.  The  appellee  re- 
fers to  f  909  of  Mechem  on  Public  Offices 
and  Officers,  wherein  the  author  says:  "It 
is  the  duty  of  the  public  officer,  like  any 
other  agent  or  trustee,  although  not  declared 
by  express  statute,  to  faithfully  account  for 
and  pay  over  to  the  proper  authorities  all 
moneys  which  might  come  into  his  hands 
upon  the  public  account."  Section  429  of 
the  4th  edition  of  Perry  on  Trusts  states  the 
general  doctrine  as  follows:  "Trustees  can- 
not make  profit  from  the  trust  funds  com- 
mitted to  them  by  usinff  the  money  in  any 
kind  of  trade  or  speculation,  nor  in  their 
own  business;  nor  can  they  put  the  funds 
into  the  trade  or  business  of  another  under 
a  stipulation  that  they  shall  receive  a  bonus 
or  other  profit  or  advantage.  In  all  such 
cases  the  trustees  must  account  for  every 
dollar  received  from  the  use  of  the  trust 
money,  and  they  shall  be  abeolutely  respon- 
sible for  it  if  it  is  lost  in  any  such  transae- 
tioT^e.-'  In  the  case  of  Barney  v.  Saunders, 
16  How.  535,  14  L.  ed.  1047,  the  court  says: 
"It  is  a  well-sel^led  principle  of  ec^uity  that 
wherever  a  trustee,  or  one  standing  in  a 
fiduciary  character,  deals  with  the  trust  es- 
tate for  his  own  personal  profit,  he  shall 
account  to  the  cestui  que  trust  for  all  the 
gaiu  which  he  has  nrnde.  If  he  uses  the  trust 
money  in  speculations  dargerous,  though 
profitable,  the  risk  will  be  his  own,  but  the 
profit  will  inure  to  the  cestui  que  trust. 
Such  a  rule,  though  rigid,  is  necessary  to 
prevent  malversation." 

These  are  fair  statements  of  the  general 
doctrine  defining  the  responsibility  of  ordi- 
nary trustees,  bailees,  or  agents  in  all  cases 
where  such  relation  exists,  and  if  the  appel- 
lant in  this  case  occupied  this  relation  to  the 
county,  upon  these  authorities  he  would  be 
required  to  account  for  any  gains  or  profits 
by  speculation,  interest,  or  otherwise  which 
accumulated  by  virtue  of  the  use  of  the  pub- 
lic funds  in  his  hands.  We  are  of  the  opin- 
ion, however,  that  this  relation  did  not  ex- 
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ist  between  the  defendant  below  and  the 
county,  under  the  laws  of  the  territory  and 
the  obligation  of  the  bond  required  of  the 
appellant.  Proceeding,  then,  to  an  exam- 
ination of  the  law,  as  contended  for  by  the 
appellajit,  that  he  was  an  insurer  of  the 
funds  in  his  hands,  and  therefore  the  relation 
of  debtor  and  creditor  existed,  we  find  the 
weight  of  authority  to  sustain  this  view  of 
the  relation  and  accountability  existing. 
In  S  911  of  Mechem's  Public  Ollices  and  Of- 
ficers, the  author  s«iys:  "A  public  officer 
who  duly  accounts  for  public  funds  at  the 
proper  time  would  not,  unless  by  express 
statute  or  special  agreement,  be  chargeable 
with  interest  thereon.  But  if  he  makes  de- 
fault in  payment  at  the  proper  time,  or  omits 
to  include  a  portion  in  his  account,  or  ap- 
propriates it  to  his  own  use,  or  retains  it 
for  an  unreasonable  time,  he  will  be  liable 
for  interest  upon  the  amount  retained  from 
the  time  when  it  should  have  been  paid.'' 
"L'nder  some  of  these  statutes  the  money  be- 
comes, upon  its  payment  to  the  officer,  in 
legal  effect  his  money,  and  he  becomes  a 
debtor  to  the  public  for  the  amount  of  it. 
In  such  a  case  it  is  obvious  that  his  liability 
is  absolute,  and,  like  any  other  debtor,  he 
mu»t  repay,  although  he  may  have  been  so 
unfortunate  as  to  lose  or  be  deprived  of  the 
money  without  his  fault.  •  .  .  But,  ex- 
cept in  such  instances,  the  officer's  liability 
is,  according  to  the  great  majority  of  deci- 
sions, held  to  be  fixed  by  the  terms  of  the 
statute  or  the  language  of  the  bond;  and  he 
is  regarded,  not  as  a  mere  bailee,  but  as  one 
who,  by  the  terms  of  his  undertaking,  has 
incurred  a  fixed  and  absolute  liability,  to 
keep  the  money  safely  at  all  hazards.  Thus, 
a  county  or  township  treasurer,  or  other  re- 
ceiver of  piiblic  moneys,  is  not  disoharged 
from  liability  by  the  failure  of  a  bank  in 
which  he  had  deposited  the  funds,  though  he 
was  guilty  of  no  negligence  in  ascertaining 
its  financial  condition,  and  although  the 
county  provided  no  safe  place  for  its  deposit; 
or  by  being  voluntarily  robbed  of  it;  or  by 
its  being  stolen  from  the  county  safe  with- 
out any  lack  of  care  on  his  part;  or  by  the 
destruction  of  the  money  without  his  fault." 
Id.  S  912.  Counsel  for  both  the  appellant 
and  appellee  refer  approvingly  to  Mechem 
on  Public  Offices  and  Officers  m  support  of 
their  respective  theories  in  this  case.  An 
examination  of  this  work  discloses  the  fact 
ih^t  the  author  does  not  agree  with  the  doc- 
trine announced  by  a  large  majority  of  the 
cases  on  the  subject.  In  discussing  the  lia- 
bility of  sureties  on  official  bonds  in  cases 
where  funds  are  lost,  Mr.  Mechem  says: 
''And  as,  obviously,  no  loss  can  excuse  them 
which  is  based  upon  the  officer's  own  negli- 
gence or  default,  the  question  becomes  nar- 
rowed to  this:  What  loss  occurring  without 
his  negligence  or  default  will  excuse  him? 
In  respect  to  this  question,  four  theories,  at 
least,  have  prevailed.  Thus,  one  view  is 
based  upon  the  strict  language  of  the  bond. 
The  officer  having  bound  himself  and  his 
sureties,  without  reservation  or  qualification, 
by  Uie  express  terms  of  his  bond,  that  he 
will  duly  deliver  and  pay  over  the  public 
62  L.  R.  A.  0 


funds  which  come  into  his  hands,  tliis  ob- 
ligation 'can  only  be  met  or  discharged  by 
making  such  delivery  or  payment;'  and  that, 
having  bound  himself  by  his  solemn  agree- 
ment to  do  this  act,  he  must  be  'held  liable 
for  ito  nonperformance,  though  it  is  ren- 
dered impossible  by  evente  over  which  he  had 
no  control.'  If  tlie  parties  had  desired  ex- 
emption, 'in  a  given  contingency,  it  should 
have  been  so  nominated  in  the  bond.'"  United 
IStaies  V.  Frescott,  3  How.  578,  11  L.  ed.  734; 
United  States  v.  Morgan,  II  How.  154  13  L. 
ed.  C43;  United  States  v.  Dashiel,  4  Wall. 
182.  18  L.  ed.  319;  United  States  v.  Keehler, 
9  Wall.  83,  19  L.  ed.  574;  Boyden  v.  United 
States,  13  Wall.  17,  20  L.  ed.  527.  "A 
second  view,  somewhat  analogous  to  the  last, 
is  based  upon  the  requirements  of  public 
policy.  'Public  policy,'  says  McLean,  J.,  're- 
quires Uiat  every  depositary  of  the  public 
nK)ney  should  be  held  to  a  strict  account- 
ability. Not  only  that  he  should  exercise 
the  highest  degree  of  vigilance,  but  that  "he 
should  keep  safely^  the  money  which  comes 
to  his  hands.  Any  relaxation  of  this  con- 
dition vrauld  open  a  door  to  frauds  which 
might  be  practised  with  impunity.  A  de- 
pository would  have  nothing  more  to  do 
than  to  lay  his  plans  and  arrange  his  proofs 
so  as  to  establisii  his  loss  without  laches  on 
his  part.  Let  such  a  principle  be  applied  to 
our  postmasters,  collectors  of  the  customs, 
receivers  of  public  moneys,  and  others  who 
receive  more  or  less  of  the  public  funds,  and 
what  losses  might  not  be  anticipated  by  the 
public.  No  such  principle  has  been  recog- 
nized or  admitted  as  a  legal  defense.  .  .  . 
As  every  depositary  receives  the  office  with 
a  full  knowledge  of  its  responsibility,  he 
cannot,  in  case  of  loss,  complain  of  hardship. 
He  must  stand  by  his  bond,  and  meet  the 
hazards  which  he  voluntarily  incurs." 
United  States  v.  Prescott,  3  How.  678,  II 
L.  ed.  734;  Jefferson  County  Comrs,  ▼. 
Lviehisrgvr,  3  Mont.  231,  35  Am.  Rep.  462; 
Com.  V.  Comly,  3  Pa.  St.  372;  Muzzy  v. 
Shattuck,  I  Dcnio,  233;  United  States  t. 
Dashiel,  4  Wall.  185,  18  L.  ed.  321 ;  United 
Slates  V.  Morgan,  II  How.  154,  13  L.  ed. 
G43;  United  States  v.  Thomas,  15  Wall.  337, 
21  L.  ed.  89;  State  use  of  Wyandot  County 
V.  Harper,  6  Ohio  St  607,  67  Am.  Dec.  363; 
State  V.  Nevin,  19  Nev.  16?,  7  Pac.  650.  "A 
third  view  is  based  upon  the  assumption 
that  by  force  of  the  statutes  governing  the 
subject  the  officer  becomes,  in  effect,  the  debt- 
or of  the  public.  His  liability,  therefore,  be- 
comes al^lute,  and,  like  all  other  debtors, 
he  is  not  relieved  from  liability  because  he 
is  so  unfortunate  as  to  lose,  though  by  an 
unavoidable  accident,  the  money  with  which 
he  expected  to  make  payment.  In  legal  ef- 
fect, be  is  not  a  mere  bailee,  but  he  loses 
his  own  money,  and  cannot,  therefore,  call 
upon  the  public  to  bear  the  loss."  Mechem, 
Pub.  Off.  §§  297-301.  The  author,  then, 
before  proceeding  to  state  the  fourth  view, 
which  he  considered  more  consonant  with 
reason  and  justice  than  the  three  former 
views,  says:  ''But  another  view,  less  strin- 
gent, and,  in  the  opinion  of  the  writer,  move 
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consonant  with  reason  and  justice,  has  also 
ment  with  favor,  although  the  cases  which 
maintain  it  are  few.  By  this  view  the  of- 
ficer is  regarded  as  standing  in  the  position 
of  a  bailee  for  hire,  and  'lx>und  virtute  of- 
ficii to  exercise  good  faith  and  reasonable 
skill  and  diligence  in  the  discharge  of  his 
trust;  or,  in  other  words,  to  bring  to  its  dis- 
charge that  prudence,  caution,  and  attention 
which  careful  men  usually  exercise  in  the 
management  of  their  own  affairs,'  but  'not 
reijponsible  for  any  loss*  occurring  without 
any  default  on  his  part"  Cumberland 
County  V.  Pennell,  69  Me.  357;  York 
County  V.  Watson,  15  S.  C.  1,  40  Am.  Rep. 
675;  United  States  v.  Thomas,  15  Wall.  337, 
21  L.  ed.  89. 

The  case  of  United  States  ▼.  Presoott, 
above  referred  to,  was  a  case  where  public 
moneys  in  the  custody  of  a  receiver  of  pub- 
lic moneys  were  feloniously  stolen,  and  this 
fact  was  set  Up  as  a  defense  and  to  secure 
a  release  of  the  bond.  The  court,  in  decid- 
ing the  case,  said:  "This  is  not  a  case  of 
bailment,  and  consequently  the  law  of  bail- 
ment does  not  apply  to  it.  The  liability  of 
the  defendant,  Presoott,  arises  out  of  his  of- 
ficial bond  and  principles  which  are  founded 
upon  public  policy.  .  .  .  The  condition 
of  the  bond  has  been  broken,  as  the  defend- 
ant, Prescott,  failed  to  pa^  over  the  money 
received  by  him  when  reqiured  to  do  so ;  and 
the  question  is  whether  he  shall  be  exonerat- 
ed from  the  conditions  of  his  bond  on  the 
eround  that  the  money  had  been  stolen  from 
nim.  .  .  .  Shall  he  be  discharged  from 
liability,  contrary  to  his  own  express  under- 
taking? There  is  no  principle  on  which  such 
a  defense  can  be  sustained.  The  obligation 
to  keep  safely  the  public  money  is  absolute, 
without  any  condition,  express  or  implied; 
and  nothing  but  the  payment  of  it,  when 
required,  can  discharge  the  bond." 

The  case  of  United  States  v.  Morgan,  11 
How.  154,  13  L.  ed.  043,  was  a  case  in  which 
a  collector  received  treasury  notes  in  pay- 
ment for  duties,  which  were  canceled  bv  him, 
but  afterwards  stolen  or  lost,  altered,  and 
then  received  by  him  again  in  payment  of 
other  duties.  In  this  case  the  Supreme 
Court  of  the  United  States  sustained  the 
doctrine  announced  in  the  case  of  United 
States  V.  Prescott,  and  held  the  collector 
responsible,  under  his  bond,  for  the  amount 
lost.  The  case  of  United  States  v.  Dashiel, 
4  Wall.  182,  18  L.  ed.  319,  above  referred 
to,  was  a  case  where  public  money  was  fe- 
loniously stolen  from  the  officer,  though  with- 
out fault  on  his  party  and  this  was  set  up 
as  a  defense  to  the  action  by  the  govern- 
ment. The  defense  was  overruled,  and  the 
officer  was  held  to  be  responsible  for  the 
money  thus  lost,  and  the  cases  of  United 
States  v.  Prescott  and  United  States  v. 
Morgan  were  cited  as  decisive  of  tiie  case. 
The  case  of  United  States  v.  Keehler,  9 
Wall.  83,  19  L.  ed.  674,  was  the  case  of  a 
postmaster  who  failed  to  pay  over  funds 
eoming  into  his  hands,  and  set  up  that  he 
had  paid  the  money  to  a  creditor  of  the 
ffovemment.  In  this  case  the  court  specif- 
ically sustained  the  doctrine  announced  in 
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the  three  cases  last  above  referred  to,  and 
says:  "But  this  court  has  decided  more 
than  once  that  in  an  action  on  the  official 
bonds  of  such  officers  the  right  of  the  govern- 
ment does  not  rest  on  the  implied  contract 
of  bailment,  but  on  the  express  contract 
found  in  the  bond  to  pay  over  the  funds.*' 
The  case  of  Boyden  v.  United  States,  13  Wall. 
17,  20  L.  ed.  527,  was  a  case  where  a  re- 
ceiver of  public  moneys  set  up  in  defense, 
and  as  a  ground  of  relief  from  responsibility, 
that  he  had  been  robbed  of  the  money.  The 
court,  after  reviewing  a  large  number  of 
cases  previously  decided  on  this  subject,  and, 
among  others  the  four  cases  last  above 
referred  to,  says:  ''The  doctrine  of 
PrescotVs  Case  was  also  recognized  in 
United  States  y.  Keehler,  and  it  must  be 
comddered  as  settled  law.  .  .  .  It  ie 
true  that  in  PresootVs  Case  the  defense  set 
UD  was  that  the  money  had  been  stolen, 
^ile  the  defense  set  up  here  is  robbery. 
But  that  can  make  no  difference,  unless  it 
be  held  that  the  receiver  is  a  mere  bailee. 
If,  as  we  have  seen,  his  liability  is  to  be 
measured  by  his  bond,  and  that  binds  him  to 
pay  the  money,  then  the  cause  which  ren- 
ders it  impossible  for  him  to  pay  is  of  no 
importance,  for  he  has  assumed  the  risk  of 

The  case  of  State  v.  Walsen,  17  Colo.  170, 
15  L.  R.  A.  456,  28  Pac.  1119,  decided  at 
the  January  term,  1892,  is  a  well-considered 
and  very  instructive  case,  and  seems  to  be 
directly  in  point.  In  the  case  Walsen  was 
treasurer  of  the  state  of  Colorado,  and  as 
such  officer  it  was  insisted  by  the  state  that 
he  had  received  interest  upon  the  public 
money  in  his  hands,  and  suit  was  brought 
to  recover  the  interest  received.  Section  13 
of  article  10  of  the  Constitution  of  the  state 

{>rovides  that  "the  making  of  profit,  direct- 
y  or  indirectly,  out  of  state,  county,  city, 
town,  or  school-district  money,  or  using  the 
same  for  any  purpose  not  authorized  by  law, 
by  any  public  officer,  shall  be  deemed  a 
felony,  and  shall  be  punished  as  provided  by 
law.  The  provision  is  very  similar  to  Comp. 
Laws  1897,  %  1125,  of  this  territory,  which 
is  as  follows:  "If  any  person,  having  in  his 
possession  any  money  belonging  to  this  ter- 
ritory, or  any  county,  preci^st,  or  city,  or  in 
which  this  territory,  or  any  collector  or 
treasurer  of  any  precinct  or  county  or  the 
treasurer  or  disbursing  officer  of  this  terri- 
tory, or  any  other  person  holding  an  office 
under  the  laws  of  this  territory,  to  whom  is 
intrusted  by  virtue  of  his  office,  or  shall  here- 
after be  intrusted  with,  the  collection,  safe- 
keeping, receipt,  disbursement,  or  the  trans- 
fer of  any  tax,  revenue,  ^t»,  or  other  money, 
shall  convert  to  his  own  use,  in  any  way  or 
manner  whatever,  any  part  of  said  money,  or 
shall  locui,  with  or  without  interest,  any 
part  of  the  money  intrusted  to  his  care  as 
aforesaid,  or  wilfully  neglect  or  refuse  to 
pay  over  said  money,  or  any  part  thereof,  ac- 
cording to  the  provisions  of  law,  so  that  he 
shivll  not  be  able  to  meet  the  demands  of  any 
person  lawfully  demanding  the  same,  wheth- 
er such  demand  be  made  before  or  after  the 
expiration  of  his  office,  he  shall  be  deemed 
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and  adjudged  to  be  guilty  of  an  embezzle- 
ment." In  Colorado  it  is  declared  to  be  a 
felony  for  a  state  treasurer  to  use  the  pub- 
lic moneys,  or  appropriate  them  so  as  to 
make  a  profit  from  them.  In  this  territory 
public  officers  are  absolutely  probibited  by 
statute  from  appropriating  the  money  to 
their  own  use,  or  loaning  it,  with  or  without 
interest,  or  in  any  way  using  it,  so  as  to 
make  a  profit  from  its  use,  from  interest,  or 
in  any  other  manner ;  so  that  there  is  practi- 
cally no  difference  in  the  prohibition  in  the 
state  of  Colorado  and  that  provided  for  in 
this  territory.  In  that  case  Chief  Justice 
Hayt  delivered  the  opinion  of  the  court,  and, 
among  other  things,  says:  "It  is  contended  by 
appellant  that  the  state  treasurer  is  a  bailee 
or  trustee  of  the  public  funds,  and  as  such 
subject  to  the  oommon-law  liability  of  trus- 
tees. Absolute  liability  of  the  treasurer  and 
his  sureties  for  all  public  moneys  received  by 
him  as  treasurer  is  fixed  by  the  state  Consti- 
tution. In  this  respect  the  obligation  of  the 
treasurer  is  different  from  that  of  an  ordi- 
nary trustee.  Such  a  trustee  is  only  held  to 
the  exercise  of  reasonable  care  with  reference 
to  the  property.  If  the  trust  funds  are  stol- 
en, or  otherwise  lost,  without  fault  of  the 
trustee,  he  is  not  liable.  Not  so,  however, 
with  the  state  treasurer.  No  amount  of  care 
will  excuse  him  in  case  of  loss  by  theft,  fire, 
or  by  insolvency  of  the  banks  selected  as  de- 
pom  taries;  he  must  make  the  loss  good  to 
the  state.  He  can  only  be  discharged  by 
paying  over  tlie  money  when  requir^,  and 
the  sureties  upon  his  ofiioial  bond  also  as- 
sume this  unusual  liability.  ...  In  this 
respect,  then,  the  obligation  of  the  state 
treasurer  is  dissimilar  from  that  of  a  bailee 
at  common  law.  The  distinction  between  of- 
ficers invested  with  the  collection  and  dis- 
bursement of  public  funds  and  a  private 
bailee  has  been  pointed  out  and  enforced  in 
many  adjudicated  cases.  Wilson  v.  Wichi- 
ta County,  67  Tex.  647,  4  S.  W.  67 ;  Com.  v. 
Godshaw,  92  Ky.  435,  17  S.  W.  737 ;  'New 
Providence  v.  McEachron,  33  N.  J.  L.  339; 
United  States  v.  Prescott,  3  How.  678,  11  L. 
ed.  734.  The  Constitution  declares  that  the 
making  of  profit  by  him,  either  directly  or 
indirectly,  out  of  public  funds,  shall  be 
deemed  a  felony,  and  punished  as  provided 
by  law.  This  provision  recognizes  that  a 
profit  may,  in  fact,  be  made  by  the  treasurer, 
although  it  declares  the  making  thereof  a 
felony,  to  be  punished  as  provided  by  law. 
It  does  not  provide  that  the  profit  to  be 
made  shall  inur^  to  the  benefit  of  the  state." 
The  court  then  proceeds  to  consider  numer- 
ous cases  decided  by  other  courts  on  that 
subject  (among  the  cases  considered  are  two 
of  the  cases  relied  upon  by  the  appellee  in 
this  case, — United  States  v.  Thomas,  16 
Wall.  337,  21  L.  ed.  89,  and  United  States  v. 
Mosby,  133  U.  S.  273,  33  L.  ed.  626,  10  Sup. 
Ct.  Rep.  327),  and  concludes  as  follows: 
*The  measure  of  the  liability  of  the  officer 
seems  to  be  the  distinction  upon  which  all, 
or  nearly  all,  adjudicated  cases  may  be  har- 
monized. In  those  jurisdictions  where  the 
liability  of  the  officer  is  held  to  be  absolute, 
no  action  can  be  maintained  against  him  for 
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the  interest  or  profits  made  upon  the  money, 
in  the  absence  of  a  statute  authorizing  such 
re;X)very;  while,  on  the  contrary,  in  those 
jurisdictions  in  which  the  officer  is  held  to 
a  less  strict  liability,  a  different  rule  pre- 
vails." Ueferring  to  the  case  of  Com.  v. 
Qodshaw,  above  referred  to,  the  court  says: 
"The  decision  in  the  latter  case  has  been  filed 
since  the  oral  atrgument  in  the  case  at  bar, 
and  is  the  latest  authoritative  exposition  of 
the  law  we  have  found.  It  is  there  express- 
ly determined  that  the  rule  in  regard  to 
ordinary  trustees  holding  for  ccstuis  que 
trttst  does  not  apply  to  a  public  officer,  who 
is  an  insurer  of  the  money,  and  that,  in  the 
absence  of  a  statute,  tlie  treasurer  is  not  lia- 
ble for  interest  received  on  money  deposited 
in  bank.  It  is  believed  that  the  authorities 
upon  this  point  are  uniform.  No  case  has 
been  cited  from  jurisdictions  in  which  the 
officers'  liability  is  absolute  where,  in  the  ab- 
sence of  statute,  he  has  been  held  as  bailee 
or  trustee  of  the  fund  with  conunon-law  lia- 
bilities as  to  the  interest  thereon.  It  is  not 
claimed  that  Walsen  did  not  pay  over,  when 
required,  all  the  money  collected  by  him  as 
treasurer;  the  claim  being  that  he  made  a 
profit  out  of  this  money,  and  that  such  prof- 
it belonged  to  the  state.  The  treasurer  was 
not  required  to  loan  the  principal ;  if  he  did 
put  it  out)  and  secure  interest  upon  it,  as 
charged,  or  if  he  had  invested  it  in  business, 
and  made  a  profit,  although  such  acts  are 
felonious  under  our  Constitution,  we  are  of 
the  opinion  that  such  profit  cannot  be  recov- 
ered by  the  state  under  the  law  as  it  then  ex- 
isted." This  case,  from  ^hich  we  have 
quoted  so  fully,  covers  the  points  involved  in 
Uiis  case;  and  also  a  large  number  of  other 
cases  might  be  referred  to,  but  it  is  deemed 
uimecessaiy. 

Counsel  for  appellee,  in  referring  to  the 
case  of  State  v.  Walsen,  makes  the  criticism 
that  more  recent  cases  decided  by  the  su- 
preme court  of  Colorado  have  announced  a 
different  doctrine.  This  criticism  is  correct, 
but,  as  pointed  out  in  the  case  of  State  v. 
Walsen,  the  legislature  of  Colorado,  under  a 
provision  of  the  state  Constitution  giving  it 
power  to  legislate  upon  this  subject,  enacted 
a  law  requiring  the  state  treasurer  and  all 
other  custodians  of  public  moneys  to  be  ac- 
countahle  for  profits  or  interest  made  upon 
public  funds  in  their  hands.  This  law  ne- 
cessitated a  change  in  the  decision  of  the 
courts  of  that  state,  as  it  will  be  conceded 
that  there  is  liability  for  interest  or  profits 
where  the  statute  specifically  so  proviaes. 

Two  cases  from  the  United  States  Su- 
preme Court  are  relied  upon  by  the  appellee 
as  announcing  a  different  doctrine  from  that 
announced  in  the  cases  before  cited  from 
that  court,  and  counsel  insist  that  the  doc- 
trine announced  in  these  cases  is  that  the 
liability  of  a  trustee  or  bailee  is  the  measure 
of  responsibility  of  the  appellant  in  this 
case.  The  case  of  United  States  v.  ThonMS, 
15  Wall.  337,  21  L.  ed.  89,  was  the  case  of  a 
sui-veyor  of  customs  for  the  port  of  Nash- 
ville, Tenn.  l*homas  had  received  $4,880, 
which  he  did  not  safely  keep  in  his  posses- 
sion, but  which  he  paid  out  to  persons  not 
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entitled  thereto,  whereby  it  waa  wholly 
lost."  As  a  defense  to  the  recovery  of  this 
moiiey  by  the  government,  the  defendant 
''pleaded  seizure  of  the  money  in  question  by 
the  rebel  authorities  by  the  exercise  of  force 
which  [hel  Thomas  was  unable  to  resist,  and 
against  his  will  and  consent;  he  being  a  loy- 
al citizen,  endeavoring  faithfully  to  perform 
his  duty."  This  case,  while  in  one  particu- 
lar it  modifies  the  doctrine  announced  in  the 
cases  of  United  States  v.  Preaoott,  United 
States  V.  Uashiel,  United  States  v.  Kcehler, 
Boydeii  v.  United  States,  and  Bevans  y. 
Usiiicd  States,  13  Wall.  66,  20  L.  ed. 
631,  does  not  overrule  them,  but  dis- 
tinguishes them  from  the  case  of  United 
States  V.  Thomas.  The  Thomas  Case  arose 
during  the  Civil  War,  wheiein  it  was  shown 
that  Thomas,  although  a  loyal  citizen,  wa» 
oonipeiled  by  the  Confederate  officers  to  pay 
out  the  money  in  his  hands  belonging  to  the 
government,  by  threats  of  force  and  violence 
which  he  was  unable  to  resist.  The  court, 
after  reviewing  many  of  the  former  decisione 
of  the  court,  and  conceding  that  the  doctrine 
anrK>unced  by  them  is  still  the  doctrine  of 
that  court,  relieves  Thomas  from  liability 
upon  the  specific  ground  that  "no  rule  of 
public  policy  requires  an  officer  to  account 
for  moneys  which  have  been  destroyed  by  an 
overruling  necessity,  or  taken  from  him  by 
a  public  enemy."  It  will  thus  be  seen  that, 
while  the  doctrine  remains  that  the  custo- 
dian of  public  moneys,  under  bond,  is  an  in- 
surer of  public  moneys  ordinarily,  the  act  of 
God  or  the  public  enemy  are  exceptions,  and 
the  only  exception  sufficient  to  excuse  the  of- 
'  fleer.  Tliis  case  cannot  be  used  as  support- 
ing the  doctrine  that  the  liability  of  the  offi- 
cer is  that  of  an  ordinary  bailee  or  trustee, 
because  the  court  specifically  says:  "These 
provisions  show  that  it  is  the  manifest  poli- 
cy of  the  law  to  hold  all  collectors,  receivers, 
and  depositaries  of  public  money  to  a  very 
strict  accountability.  The  legislative  anxie- 
ty on  the  subject  culminates  in  requiring 
them  to  enter  into  bond,  with  sufficient  sure- 
ties, for  the  performance  of  their  duties,  and 
in  imposing  criminal  sanctions  for  the  unau- 
thorized use  of  the  moneys.  Whatever  duty 
can  be  inferred  from  this  course  of  legisla- 
tion is  justly  exacted  from  the  officers.  No 
ordinary  excuse  can  be  allowed  for  the  non- 

Eruduction  of  the  money  committed  to  their 
ands.  Still,  they  are  nothing  but  bailees. 
To  call  them  anything  else,  when  they  are 
expressly  forbidden  to  touch  or  use  the  pub- 
lic money  except  as  directed,  would  be  an 
abuse  of  terms.  But  they  are  special 
bailees  subject  to  special  obligations.  It  is 
evident  that  the  ordinary  law  of  bailment 
cannot  be  invoked  to  determine  the  degree  of 
their  responsibility.  This  is  placed  on  a  new 
basis.  To  the  extent  of  the  amount  of  their 
official  bond,  it  is  fixed  by  special  contract." 
In  the  case  of  United  8 tastes  ▼.  Mosby,  133 
U.  S.  273,  33  L.  ed.  625,  10  Sup.  Ct  Rep. 
327,  the  defendant  was  consul  for  the  United 
States  at  Uong  Kong.  During  his  term  of 
office  he  received  $104.51  of  interest  upon  the 
public  moneys  which  he  had  deposited  in  the 
banks  (there  being  no  law  prohibiting  this), 
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and  he  paid  this  money  into  the  Treasury, 
with  other  funds  received  by  him.  Mosby, 
after  his  term  of  office  expired,  sued  the 
United  States  to  recover  back  a  large  part 
of  the  money  he  had  paid  over,  and  among 
the  amounts  sued  for  was  the  interest  above 
mentioned.  The  court  properly  refused  to 
allow  him  this  interest.  Also,  in  the  case  of 
Richmond  County  Supers,  v.  Wandel,  6 
Lans.  33.  The  defendant  had  received  mon- 
ey for  interest  on  public  funds,  and  paid  the 
same  over  to  the  treasurer.  Afterwards  he 
claimed  the  money,  and  induced  the  auditing 
board  to  make  an  order  allowing  him  to 
withdraw  and  retain  the  amount  of  the  in- 
terest paid  over.  The  court  held  that  the 
auditing  board  had  no  authority  to  make  the 
allowance,  and  therefore  the  county  had  a 
right  to  the  money  paid  over.  These  cases 
are  decided  upon  a  difTerent  principle  from 
that  laid  down  above,  but  there  is  no  con- 
flict. In  the  last  two  cases  the  interest  was 
paid  over  to  the  treasury,  and  thus  treated 
by  the  officer  himself  as  public  money;  and 
in  all  such  cases  the  courts  hold  that  the  of- 
ficer cannot  recover  back  the  money.  Even 
if  there  was  a  statute  prohibiting  an  officer 
from  loaning  the  public  money,  or  using  it  in 
any  way  so  that  profits  might  accrue,  if  the 
officer  did  loan  or  use  the  money,  and  did  re- 
ceive profits  thereon,  and  pay  the  same  into 
the  treasury,  the  courts  would  refuse  to  g^ve 
it  back  to  the  officer,  because  in  paying  the 
same  over  he  admitted  it  to  be  public  money 
that  he  did  not  claim  to  be  his  own ;  and  al- 
so, as  a  voluntary  payment,  he  could  not  re- 
cover it  back.  Therefore  these  oases  are  not 
in  point  in  this  case,  where  the  officer  did  not 
pay  over  the  money,  but  claimed  the  same  as 
nis  own,  and  where  the  statute  prohibited 
the  officer  from  so  using  the  money  that  in- 
terest would  accrue  thereon.  From  an  ex- 
amination of  all  the  authorities  upon  this 
subject,  ^'e  are  satisfied  that  the  contention 
of  the  county  that  Maloy  was  a  mere  agent, 
trustee,  or  bailee  is  not  sustained  by  them: 
and,  while  it  is  not  quite  true  that  he  was 
absolute  insurer  of  the  funds,  without  relief 
under  any  circumstances,  the  true  doctrine, 
as  modified  by  the  case  of  United  States  v. 
Thomas,  now  is  that  Maloy  was  a  "special 
bailee  subiect  to  special  obligations."  A 
special  bailee  is  practically  an  insurer  of  the 
funds  to  the  extent  of  the  obligation  of  the 
bond,  as  in  the  Thomas  Case  it  is  expressly 
declared  that  it  is  "evident  that  the  ordinary 
laws  of  bailment  cannot  be  invoked  to  de- 
termine the  degree  of  theit  responsibility." 
It  is  fixed  by  special  contract.  These  special 
bailees  are  bound  to  perform  the  conditions 
of  their  obligation,  relievable  only  by  over- 
ruling necessity,  arising,  for  instance,  from 
the  act  of  God  or  the  public  enemy.  The  dif- 
ference between  an  absolute  insurer  and  such 
special  bailee  is  not  important  here,  as,  un- 
der the  circumstances  of  this  case,  the  obli- 
gation would  be  the  same.  In  State  v.  Wal- 
sen,  17  Colo.  170,  15  L.  R.  A.  456,  28  Pac. 
1119,  the  court,  after  an  exhaustive  review 
of  the  Constitution,  statutes  of  Colorado, 
and  the  authorities,  many  of  which  are  cited 
in  this  case,  says :     "The  measure  of  the  lia- 
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UVity  of  the  officer  seems  to  be  the  distinc- 
tion upon  which  all,  or  nearly  all,  adjudi- 
cated cases  may  be  harmonized.  In  those 
jurisdictions  where  the  liability  of  the  oili- 
o^  is  held  to  be  absolute,  no  action  can  be 
maintained  against  him  for  the  interest  or 
profits  made  upon  the  money,  in  the  absence 
of  a  statute  authorizing  such  recovery."  The 
rule  of  responsibility  contended  for  by  the 
appellee  in  this  case  is  the  rule  of  the  com- 
mon law,  and  the  basis  of  the  common-law 
rule  is  founded  on  the  doctrine  of  bailment. 
At  common  law,  officers  would  be  held  re- 
sponsible as  bailees  or  trustees  of  the  funds 
in  their  hands,  conditioned  only  for  the  ex- 
ercise of  good  faith  and  reasonable  care  and 
diligence  in  handling  the  public  funds,  and 
they  would  not  be  responsible  for  loss  occur- 
ring without  their  fault  or  negligence.  This 
rule  of  responsibility  has  been  changed  by 
legislative  enactment  in  many  of  the  states, 
and,  under  the  provisions  of  these  statutes, 
collectors,  receivers,  and  depositaries  of  pub- 
lic money  are  held  to  a  very  strict  accounta- 
bility. 

Turning  now  to  the  legislation  of  our  own 
territory  upon  that  subject,  it  is  found  to  be 
almost  identical  with  the  legislation  of  Colo- 
rado, under  which  the  cose  of  State  v.  Wal- 
sen,  17  Colo.  170,  16  L.  R.  A.  466,  28  Pac. 
1110,  was  tried.  Of  course,  there  is  no  con- 
stitutional provision  here,  but  the  statute 
of  this  territory  is  even  more  stringent  than 
the  constitutional  provision  and  later,  the 
statute,  of  Colorado.  Hie  county  treasurer 
of  New  Mexico  is  required  to  safely  keep  and 
account  for  all  tlie  money  coming  into  his 
hands,  and  also  required  to  turn  over  to  his 
successor,  upon  retiring  from  office,  all  of 
the  public  funds  coming  into  his  hands  by 
virtue  of  his  oflioc.  Not  only  this,  but  un- 
der S  1126  the  officer  is  declared  to  be  guilty 
of  embexzlement  if  he  shall  convert  to  his 
own  use,  or  &hall  loan,  with  or  without  inter- 
est, any  part  of  the  money  intrusted  to  his 
care  as  such  officer;  or  if  he  shall  wilfully 
neglect  or  refuse  to  pay  over  said  money,  or 
any  part  of  it,  as  required  by  law;  or  if  he 
shall  not  be  able  to  meet  the  demands  of  any 
person  lawfully  demanding  the  same.  These 
previsions  of  law  are  to  be  considered  as  es- 
tablishing the  measure  of  responsibility  of 
the  county  treasurer  and  other  county  offi- 
cers in  this  territory,  and  it  will  readily  be 
seen  that  this  statute  is  intended  to  accom- 
plish the  same  purpose  that  the  constitution- 
al provision  of  Colorado  was  adopted  to  ac- 
complish, and  that  it  was  intended  to  pre- 
serve the  principal  of  the  funds  coming  into 
the  hands  of  such  officer,  and  to  absolutely 
prohibit  him  from  using  the  money  for  spec- 
ulative purposes,  or  loaning  the  same,  with 
or  without  interest.  From  these  provisions 
it  follows  that  the  legislature  of  New  Mexi- 
co, in  the  passage  of  these  laws,  intended  to 
preserve  the  funds  lawfully  coming  into  the 
hands  of  county  officers  intact,  and  that  no 
profit  whatever  should  accumulate  from  the 
use  of  these  funds  by  such  officers.  Indeed, 
thcie  is  no  provision  for  a  county  treasurer 
to  deposit  the  funds  coming  into  his  posses- 
sion m  a  bank,  and,  if  he  does  so,  he  does  it 
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at  his  peril,  notwithstanding  the  fact  that 
the  county  has  made  no  provision  for  the 
safe  keeping  of  the  money.  He  takes  the  en- 
tire responsibility  in  case  of  loss  of  funds  by 
virtue  of  the  failure  of  the  bank;  and  the 
funds  must  be  preserved  and  turned  over  in 
full  when  required.  Nothing  but  an  over- 
ruling necessity  arising  from  the  act  of  God 
or  the  public  enemy  is  available  to  such  offi- 
cer as  a  defense.  Where,  therefore,  the  stat- 
ute forbids  the  accumulation  of  profits  from 
interest,  speculation,  or  otherwise,  it  cannot 
be  successfully  contended  that  the  official 
bond  of  an  officer  contemplated,  or  that  its 
obligations  provided  for,  accounting  and 
turning  over  profits.  The  legislation  pro- 
hibiting county  officers  from  using  funds  so 
as  to  accumulate  profits  thereon  indicates 
an  intention  on  the  part  of  the  l^islature  to 
provide  against  loss  of  the  original  fund,  and 
also  to  prevent  counties  from  assuming  any 
responsibility  for  loss  occasioned  by  the  de- 
fault and  misconduct  of  their  officers.  If 
the  law  authorized  county  treasurers  and 
collectors  to  loan  the  public  funds  that  prof- 
its might  accrue  thereon,  the  public  would  be 
required  to  assume  more  or  less  responsibili- 
ty for  any  loss  which  might  occur,  and  the 
officer  would  then  become  a  bailee  or  trustee, 
required  to  use  only  ordinary  care  and  dili- 
gence as  to  the  public  funds  in  his  hands. 
The  legislature  has  seen  fit  to  provide 
against  this  divided  responsibility,  and 
therefore  has  provided  for  holding  officers  to 
a  strict  accountability  for  the  original  fund, 
and  has  made  no  provision  whereby  profits 
shall  inure  to  the  benefit  of  the  county.  This 
is  substantially  the  construction  given  to 
similar  laws  in  other  states  and  by  the 
courts  of  the  United  Stat^^.  The  basis  of 
this  rigid  .rule  of  accountability  may  be 
found  in  tlie  evident  purpose  of  the  legisla- 
ture to  prevent  the  dissipation  of  the  origi- 
nal funcl;  and  enactment  of  the  statute  pro- 
hibiting the  appropriation  or  use  of  the 
funds  by  the  custodian  was  deemed  sufficient 
guaranty  of  the  funds.  It  is  true  that  the 
cuHtodian  may  loan  the  funds  in  his  hands, 
and  receive  interest  therefor;  but,  if  he  does 
so,  he  does  it  at  his  peril,  and  is  subject  to 
the  criminal  penalties  provided  by  law, 
where  the  same  is  done  by  contract  or  by  ar- 
rangement. It  is  no  part  of  the  legitimate 
funds  of  the  county,  however,  and  the  sure- 
ties on  the  official  bond  of  the  officer  are  not 
reRDonsible  for  it  to  the  county. 

When  the  principal  sum  of  the  legal  funds 
coming  into  the  custody  of  the  officer  is  paid 
in  full,  the  obligation  of  the  bond  is  dis- 
charged, provided  there  has  been  no  default 
in  paying  over  the  funds  upon  order  by  those 
having  the  legal  right  to  disburse  the  same, 
or  in  paying  over  the  balance  remaining  in 
his  hands  to  his  successor,  when  the  law  re- 
quires the  same  to  be  done.  Under  this  rule 
of  strict  accountability  for  the  public  funds 
the  relation  of  debtor  and  creditor  exists  be- 
tween the  county  and  the  custodian  of  the 
county  funds,  and  he  is  only  relievable  for 
default  by  overruling  necessity  arising  from 
the  act  of  God  and  the  public  enemy.  It  is 
not  for  the  court  to  make  the  Uw,  but  to  de- 
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Clare  and  apply  it.  If  the  legislature  desires 
a  different  rule  of  accountability  to  prevail, 
it  has  power  to  so  provide,  as  was  done  in 
Colorado. 

From  the  record  it  appears  that  no  con- 
tract or  arrangement  of  any  kind  was  made 
with  the  bank  by  which  the  bank  should  pay 
any  interest  whatever  upon  the  money  de- 
posited; nor  is  it  shown  that  any  rule  of  the 
bank  existed  requiring  its  payment;  and,  so 
far  as  the  record  shows,  neither  the  county 
nor  the  appellant  had  any  knowledge  or  ex- 
pectation that  any  interest  would  be  paid  to 
either  of  them.  Therefore  the  officer  had 
not  laid  himself  liable  as  for  embezzlement, 
under  §  1125.  On  the  contrary,  his  deposit 
of  funds  in  the  bank  appears  to  have  been 
simply  for  safe  keeping.  It  is  not  a  usual 
occun-ence  for  interest  to  be  paid  by  receiv- 
ers of  bankrupt  corporations,  and  therefore 
it  cannot  be  said  that  either  the  officer  or  the 
county  had  a  ri^ht  to  expect  interest  to  be 
paid  upon  deposits  in  that  bank.  Therefore 
tlie  payment  of  interest  would  appear  to 
have  been  a  purely  voluntary  transaction  on 
the  part  of  the  bank,  and  an  individual 
transaction  on  the  part  of  the  officer,  wholly 
apart  from  the  duties  or  responsibilities  of 
his  office;  and,  there  being  no  law  requiring 
him  to  pay  it  to  the  county,  the  money  be- 
came his  own.  It  was  no  part  of  the  origi- 
nal funds  coming  into  his  hands  during  his 
term  of  office,  and  neither  the  officer  himself 
nor  the  sureties  on  his  official  bond  could  be 
made  liable  for  it.  It  is  dear  that  the  judg- 
ment of  the  court  below  cannot  be  sustained, 
in  so  far,  at  leaet,  as  it  relates  to  the  $1,712 
of  interest,  for  which  this  suit  was  brought; 
and,  as  this  works  a  reversal,  it  would  seem 
to  be  unnecessary  to  consider  the  remaining 
question  in  this  case,  which  relates  to  the 
appellant's  right  of  action  for  aiiy  amount. 
However,  we  shall  briefly  consider  this  also. 

It  is  true  that  the  appellant  failed  to  pay 
over  to  his  successor  the  balance  of  $9,911.55 
in  his  possession  during  his  term  of  offioe, 
when  the  law  required  him  to  do  so.  He 
therefore  became  liable  for  the  payment  of 
interesrti  upon  the  money  for  the  payment  of 
which  he  was  in  default,  at  the  rate  of  6  per 
cent  per  annum  from  the  time  the  default 


matured.  This  interest  accrued  by  virtue  of 
the  default,  and  was  wholly  incidental  to  the 
main  transaction,  and  the  liability  for  its 
payment  results  as  a  matter  of  law  and  in 
the  nature  of  damages.  In  that  case  the  law 
seems  to  be  that  the  county  lost  its  right  of 
action  when  it  made  final  settlement  with 
the  officer.  In  the  case  of  Stewart  v. 
Barntis,  153  U.  S.  462,  38  L.  ed.  784,  14  Sup. 
Ct.  Kep.  849,  the  law  is  stated  to  be  as  fol- 
lows: "Where  money  is  retained  by  one 
man  against  the  declared  will  of  another 
who  is  entitled  to  receive  it,  and  who  is  thus 
deprived  of  its  use,  the  rule  of  courts  in  ordi- 
nary cases  is,  in  suits  brought  for  the  recov- 
ery of  the  money,  to  allow  interest  as  com- 
pensation to  the  creditors  for  such  loss.  In- 
terest in  such  cases  is  considered  as  dam- 
ages, and  does  not  form  the  basis  of  the  ac- 
tion, but  is  an  incident  to  the  recovery  of  the 
principal  debt.  The  right  of  action  is  the 
right  to  compel  the  payment  of  the  money 
which  is  being  retained.  When  he  who  has 
this  right  commences  an  action  for  its  en- 
forcement, he  at  the  same  time  acquires  a 
subordinate  right  incident  to  the  relief 
which  he  may  obtain  to  demand  and  receive 
interests  If,  however,  the  principal  sum  has 
been  paid,  so  that  as  to  it  an  action  brought 
cannot  be  maintained,  the  opportunity  to  ac- 
quire a  right  to  damage  is  lost."  M<i8on  v. 
Callender,  2  Minn.  350,  Gil.  302,  72  Am.  Dec. 
102;  Americafi  Bible  Soo.  v.  Wells,  68  Me. 
572,  28  Am.  Rep.  82.  This  seems  to  be  con- 
clusive against  the  right  of  the  county  to  re- 
cover such  incidental  interest  in  oases  where 
the  statute  has  made  no  specific  provision 
that  the  funds  shall  bear  interest.  The  stat- 
utes of  this  territory  make  no  specific  provi- 
sion for  interest  in  such  cases,  and  the,  inter- 
est, if  recoverable  at  all,  is  only  such  as  re- 
sults from  the  general  law  by  which  interest 
miy  be  recovered  on  oveidue  accounte  and 
the  like.  Final  settlement  having  been 
made,  incidental  interest  cannot  be  recovered 
in  this  suit. 

It  follows  that  the  judgment  of  the  court 
below  should  be  reversed,  and  it  is  so  or- 
dered. 

Mills,  Ch.  J.,  and  Parker,  J.,  concur. 


NORTH    DAKOTA    SUPREME    COURT. 


J.   G. 


William  J.  ANDERSON 
i;. 
GORDON,    Nelson   County   Auditor, 
et  al. 


(. 


....N.  D..., 


.) 


^Tbln  court.  In  tlie  exercise  of  Its  orlsT- 
inal  JarlMdlctlon,  can  issue  a  writ  of  In- 
junction only  upon  an  Information  therefor 

^Headnote  by  Baktholombw,  Ch.  J. 


filed  by  the  attorney  general,  or  under  his 
authority,  and  by  leave  of  court  first  obtained, 
and  in  the  name  of  the  state. 

(November  3,  1900.) 

APPLICATION  for  a  writ  of  injunction  to 
restrain  defendants  from  placing  the 
name  of  a  certain  candidate  on  the  official 
ballots  to  be  used  at  an  approaching  election. 
Dtnied. 

The  facts  are  stated  in  the  opinion. 


Note. — Kor  earlier  cases  in  this  series  on  the  I 
Issue  of  an  injunction  by  the  court  of  last  re- 
sort in  the  exercise  of  original  Jurisdiction,  see ' 
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State  em  rel.  Goodwin  ▼.  Nelson  County  (N.  D.) 
8  L.  It.  A.  288 ;  and  State  ea  rel.  Adams  Countj 
y   Cunningham  (Wia)  15  L.  R.  A.  561. 
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Messrs,  Bosard  ft  Bosard  for  relator. 
Mr.  Gvy  C.  H.  Corliss  for  defendanta. 

Bartholomew,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff,  William  J.  Anderson,  alleg- 
ing that  he  is  a  citizen  of  tho  United  States, 
a  resident  and  qualified  elector  of  the  first 
ward  of  the  city  of  Grand  Forks,  first  judi- 
cial district  of  North  Dakota,  and  appearing 
hy  his  counsel,  Messrs.  Boeard  &,  Boeard, 
who  disclaim  acting  under  the  direction  or 
by  the  authority  of  the  attorney  general  and 
without  any  allegation  that  the  attorney 
general  is  unable  or  unwilling  to  act  in  the 
matter,  seeks  to  invoke  the  original  jurisdic- 
tion of  this  court,  and  procure  an  injun<!tion 
restraining  the  auditors  of  the  counties  of 
Grand  Forks  and  Nelson,  composing  the  first 
judicial  district,  from  placing  the  name  of 
Charles  J.  Fisk  upon  the  official  ballot  to  be 
used  at  the  approaching  general  election  as 
a  candidate  U>r  the  ofuce  of  judge  of  said 
district. 

Plaintiff  desired  to  accomplish  a  restraint, 
but  our  statute  (Rev.  Codes,  §  5343),  hav- 
ing abolished  the  writ  of  injunction  as  a  pro- 
visional remedy,  and  substituted  an  injunc- 
tion by  order,  and  as  such  order  could  only 
be  made  in  a  pending  case,  the  plaintiff 
caused  a  summons  and  complaint  to  be 
served  upon  the  defendants  as  in  an  action 
in  the  district  court,  and  also  served  notice 
of  an  application  to  this  court  for  a  restrain- 
ing order.  When  the  application  was  made 
it  was  suggested  by  the  court  that  it  could 
exercise  original  jurisdiction  only  through 
juirisdictional  writs,  and  that  it  could  not  ac- 
-quire  jurisdiction  through  service  of  sum- 
mons. Thereupon  counsel  moved  for  leave 
to  file  his  complaint  as  an  information  for 
writ  of  injunction,  and  that  a  preliminary 
injunction  issue  thereon.  The  defendants 
appear  specially  and  object  to  this  proceed- 
ing upon  the  grounds  that  the  state  is  not  a 
party  plaintiff  directly  or  upon  relation,  and 
that  leave  to  file  the  information  is  not 
asked  by  the  attorney  general  or  by  his  au- 
thority. 

We  think  these  objections  are  well  taken. 
It  is  true  that  under  the  weight  of  modern 
authority,  voiced  by  Kev.  CkKles,  §  5232, 
where  the  question  is  one  of  general  interes>t, 
one  party  may,  without  showing  any  special 
interest  in  himself,  sue  for  all.  The  state 
need  not  be  made  a  party  plaintiff  in  any 
nanner.  But  that  is  not  the  question  here. 
Tbe  state  Constitution  ( §  87 )  declares  that 
this  court  ''shall  have  power  to  issue  writs 
of  habeas  corpus,  mandamus,  quo  warranto, 
certiorari,  injunctions,  and  such  other  origi- 
nal and  remedial  writs  ajs  may  be  necessary 
52  L.  R  A. 


to  the  proper  exercise  of  ita  jurisdiction,  and 
shall  have  authority  to  hear  and  determine 
the  same."  We  are  not>  in  this  case,  con- 
cei'ned  about  those  remedial  writs  through 
which  this  court  may  exercise  its  superin- 
tending control  over  inferior  courts.  Plain- 
tiff asks  an  original  writ.  It  must  be  a  ju- 
risdictional writ,  because  it  is  only  through 
the  writ  that  this  court  obtains  original  ju- 
risdiction of  the  controversy.  Injunction 
is  known  as  the  great  chancery  writ.  It  was 
not  a  prerogative  writ,  not  a  writ  of  right,  not 
a  jurisdictional  writ,  not  an  original  writ, 
but  was  a  judicial  writ  used  in  aid  of  a  ju- 
risdiction that  had  already  attached.  In 
the  Constitution  we  find  it  grouped  with  the 
great  common-law  prerogative  writs  that 
might  always  be  used  as  original  writs.  It 
seems  to  be  the  mandate  of  the  Constitution 
that  this  court  should  use  the  writ  of  injunc- 
tion, in  cases  where  that  is  the  appropriate 
writ^  in  the  same  manner  and  by  the  same 
means  employed  in  the  use  of  the  prerogative 
writs  with  which  it  is  grouped.  Either  tha1> 
must  be  done,  or  a  court  of  limited  original 
jurisdiction  must  acknowledge  its  inability 
to  employ  the  writ  of  injunction  as  an  origi- 
nal writ.  But  courts  cannot  disregard  or 
emasculate  the  plain  provisions  of  a  fimda- 
mental  law.  It  has  therefore  been  held,  un- 
der identical  language,  that  courts  must 
treat  the  writ  of  injunction  as  a  quasi-pre- 
rogative writ.  That  such  is  the  proper 
course  is  conclusively  shown  in  the  master- 
ful opinion  of  Chief  Justice  Ryan  in  Atty. 
Gen.  V.  Chicago  d  N.  W.  R,  Co.  35  Wis.  425. 
^ee  pages  512  et  seq. 

But  treating  it  as  a  prerogative  writ,  it 
must  be  procured  as  prerogative  writs 
always  have  been  secured;  and  that  is  upon 
an  information  filed  by  the  law  officer  of  the 
state,  or  with  his  authority,  upon  leave 
granted,  and  in  the  name  of  the  state.  This 
is  the  practice  prescribed  by  this  court  in 
State  V.  Nelson  County,  1  N.  D.  88,  8  L.  R. 
A.  283,  45  N.  W.  33.  Since  the  decision  of 
that  case  this  court  has  upon  several  occa- 
sions been  called  upon  to  exercise  its  orig- 
inal jurisdiction  in  mandamus  cases.  This 
is  the  first  instance  since  the  Nelson  County 
Case  where  an  injunction  has  been  asked. 
It  is  for  this  reason  that  we  have  stopped 
to  point  out  why  our  original  jurisdiction 
could  be  exercised  in  the  issuance  of  that 
writ  only  in  the  same  manner  in  which  it  is 
exercised  in  procuring  the  issuance  of  prerog- 
ative writs  proper.  The  application  for 
leave  to  file  the  information  not  being  made 
by  the  attorney  general,  or  in  the  name  of  the 
state,  the  xorii  must  he  denied. 

All  concur. 
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Grant  COOPER  et  al,  Appta,, 

V, 

COMMONWEALTH  of  Kentucky. 
(JJ.P...Ky.K'^.>..) 

Tlte  felonlons  conversloii  of  moner  re- 
ceived under  a  mutual  mistake  from  a  bank 
In  a  package  auppoaed  to  contain  a  much 
smaller  sum  does  not  constitute  larceny. 

(February  27,  1001.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Union  cSunty 
convicting  them  of  grand  larceny.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 
Mr.  George  A.  Prentioe  for  appellants. 


Mr,  Robert  A.  Breokenrldce  for  ap- 
pellee. 

0*Rear«  J.,  delivered  the  opinion  of  the 
court : 

Appellants  Grant  Cooper,  Fred  Cooper, 
Thomas  Harris,  and  Sandy  Waggener  were 
convicted  in  the  Union  circuit  court  of  the 
crime  of  grand  larceny,  under  the  following 
state  of  facts:  The  four  named  had  been 
shucking  com,  and  were  paid  $6  for  their 
services.  In  order  to  di\'ide  the  money 
equally  among  themselves  they  went  to  the 
Bank  of  Uniontown  to  have  $2  of  the  mon^ 
changed  into  smaller  denominations.  Ap- 
pellant Sandy  Waggener  went  into  the  bank 
and  to  the  cashier's  counter,  handed  him  the 
$2,  and  asked  for  the  change.  The  cashier 
handed  him  two  half  dollars  and  a  roll  of 


Note. — Larceny  of  money  or  property  delivered 
5if  mittake. 

In  CooPBB  V.  Com.,  where  a  cashier  of  a  bank 
gave  a  party  a  roll  of  small  coin  wrapped  up 
in  a  paper,  saying.  "There  are  twenty  nickels  in 
change,"  and  subsequently  the  party  receiving 
the  same,  having  gone  a  distance  of  four 
squares,  discovered  that  it  contained  twenty 
five-dollar  gold  coins  instead  of  nickels,  and  kept 
the  money,  it  was  held  that  there  was  no  lar- 
ceny unless  the  Intent  to  appropriate  it  existed] 
in  the  mind  of  the  taker  at  the  time  it  came 
Into  his  hands.  This  decision  Is  In  accord  witl^ 
the  weight  of  authority.  ^ 

In  Uez  V.  Mucklow,  1  Moody,  C.  C.  160,  Car. 
Crlm.  Law,  280,  it  was  held  that  if  a  man  takes 
a  letter  supposing  that  it  belongs  to  himself, 
and,  on  finding  that  it  does  not,  appropriates 
to  himself  the  property  it  contains,  he  is  not 
answerable  for  larceny,  there  being  no  animue 
furandt  when  he  first  received  the  letter.  The 
reporter  says  In  the  statement  of  the  case :  "It 
was  objected  that  this  could  not  in  law  amount 
to  larceny,  as  the  possession  of  the  letter  and 
draft  had  been  voluntarily  parted  with  by  Lea 
k  Sons,  and  also  by  the  postman,  and  without 
any  fraud  on  the  part  of  the  prisoner,  and 
Story's  Case,  Russ.  ft  R.  C.  C.  81,  and  Walsh's 
Case,  Uusa.  &  R.  C.  C.  216,  were  cited." 

In  Story's  Case,  Russ.  &  R.  C.  C.  81,  Story 
was  convicted  of  obtaining  goods  by  false  pre- 
tenses. Story  obtained  a  letter  directed  to 
Storer,  containing  a  money  order,  which  he  in- 
dorsed in  his  own  name  and  received  the  money 
for  it  without  any  representations,  and  he  was 
not  asked  if  he  was  the  person  for  whom  the  let- 
ter and  order  were  intended,  nor  did  he  say  that 
he  was.  The  conviction  was  on  the  ground 
that,  by  presenting  the  order  for  payment  and 
signing  at  the  postofiice,  he  represented  himself 
as  the  person  named  in  the  note. 

In  larceny  the  intent  to  steal  must  exist  at 
the  time  of  the  taking,  and  where  the  defendant 
ttook  the  property  Innocently  under  a  mistake 
of  fact,  and  thereafter  converted  it  to  his  own 
use  with  a  felonious  Intent,  he  was  held  not 
guilty  of  larceny.  People  v.  Miller,  4  Utah,  411, 
11  Pac.  514.  The  facts  of  this  case  are  not 
given  in  the  report,  except  simply  that  the  de- 
fendant took  the  property  in  question  under 
mistake  in  belief  of  title  in  himself.  The  court 
said :  **In  order  to  convict  of  larceny,  the  Jury 
must  be  satisfied  that  the  taking  of  the  proper- 
ty was  with  a  felonious  intent.  It  Is  not  sulB- 
cient  to  find  that,  after  the  taking,  it  was  con- 
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verted  to  the  use  of  the  defendant  with  a  felon- 
ious Intent.  It  is  necessary  to  find  that  the  in- 
tent to  steal  existed  at  the  time  of  the  taking. 
No  subsequent  felonious  intent  will  sufllce." 

Where  a  purchaser  paid  half  a  sovereign  In 
mistake  for  a  sixpence,  and  the  receiver  looked 
at  it  and  put  it  in  his  pocket,  and  afterwards 
on  demand  for  restoration  said :  "All  right  my 
boy ;  I'll  give  It  to  you," — ^but  failed  to  return 
the  money,  it  was  held  not  to  be  larceny.  Reg. 
V.  Jacobs,  12  Cox,  C.  C.  161.  In  this  case  the 
court  said:  "Whatever  might  have  been  his 
subsequent  dishonest  Intent,  if  the  original  pos- 
session was  not  felonious,  no  after  conversion 
would  be  larceny." 

To  constitute  larceny  by  retaining  money  paid 
by  mistake  In  giving  a  |10  bill  for  a  |1  bill,  the 
receiver  must  have  known  at  the  very  time  he 
received  the  money  that  be  was  receiving  too 
much  and  more  than  was  intended  for  him,  and 
must  have  lutended  to  convert  the  money  to  his 
own  use.     Bailey  v.  State,  68  Ala.  414. 

And  where  a  $100  note  was  given  in  mistake 
as  a  $10  note  to  pay  a  $2  account,  and  the  re- 
ceiver handed  back  $8  change,  it  was  held  that 
if  the  receiver  knew  it  was  a  $100  note  when  he 
took  it,  and  designedly  and  fraudulently  con- 
cealed his  knowledge  of  the  mistake,  and  after- 
wards concealed  it  and  appropriated  the  $100 
note  to  his  own  use  without  the  consent  of  the 
owner,  it  was  a  felonious  taking  and  carrying 
away  of  the  note  by  him  with  that  intent,  and 
.constituted  the  crime  of  larceny.  State  v.  Will- 
iamson, lioust.  Crim.  Rep.  (Del.)  165. 

In  Wolf  stein  v.  People,  6  Hun.  121,  where  a 
bank  draft  in  the  French  language  for  $74  was 
paid  with  $740  by  mistake,  it  was  held  that 'if 
the  overpayment  was  observed  In  the  bank  by 
the  accused  when  the  money  was  delivered,  and 
he  took  It  with  the  Intent  to  cheat  and  defraud 
the  owner,  the  crime  of  larceny  was  then  com- 
plete. In  this  case  the  evidence  conclusively 
showed  that  the  prisoner  was  guilty.  The  court 
said :  "If,  however,  the  error  was  not  then  no- 
ticed, but  was  afterwards,  and  the  intent  of 
felonious  appropriation  was  then  formed  and 
executed,  the  legal  guilt  of  the  prisoner  was 
at  that  time  incurred." 

Ljider  Tex.  Penal  Code^  art.  727,  defining 
theft,  and  providing  that  the  taking  must  be 
wrongful,  so  that  If  the  property  came  into  the 
possession  of  the  person  accused  of  theft  by 
lawful  means,  the  subsequent  appropriation  of 
it  is  not  theft,  but  if  the  taking,  though  origin- 
ally lawful,  was  obtained  by  any  false  pretext, 
or  with  any  Intent  to  deprive  the  owner  of  the 
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nnall-iiized  coin  wrapped  in  paper,  saying: 
•There  are  twenty  nickels."  Waggener, 
without  unwrapping  the  coins,  and  not 
knowing  what  was  in  the  paper  except  from 
the  statement  of  the  casnier,  rejoined  his 
companions,  and  the  four  together  went  a 
distance  of  some  four  squares  to  a  more 
secluded  spot  to  divide  the  money.  On 
opening  the  package  they  discovered  it  con- 
tained twenty  five-dollar  gold  coins,  instead 
of  nickels.  Waggener  remarked:  "Boys, 
banks  don't  correct  mistakes,"  and  the 
money  was  divided  among  the  four,  and  ap- 
propriated by  them. 

Upon  this  evidence  the  court  gave  the 
lury  the  following  instruction :  "If  you  be- 
lieve from  the  evidence,  to  the  exclusion  of 
a  reasonable  doubt,  that  in  this  county  and 
prior  to  the  finding  of  the  indictment  here- 
in, the  defendants  Grant  Cooper,  Fred  Coop- 


er, and  Thos.  Harris,  and  Sandy  Waggener 
sought  to  have  some  money  changed  at  the 
BaiSc  of  Uniontown  in  order  to  get  twenty 
nickels  or  some  small  change,  and  that 
Chas.  Kelleners,  the  assistant  cashier  of 
said  bank,  in  making  said  change  delivered, 
by  mistake,  to  the  defendants,  twenty  five- 
dollar  gold  pieces  wrapped  in  a  paper,  be- 
lieving at  the  time  that  he  was  giving  them 
twenty  nickels,  and  that  the  defendants 
sharing  in  that  belief  shortly  thereafter 
opened  said  paper  and  found  therein  twenty 
five-dollar  gold  pieces,  and  failed  to  return 
said  gold  pieces  to  said  bank,  now,  if  you 
further  believe  from  the  evidence  to  the  ex- 
clusion of  a  reasonable  doubt  that  when 
said  defendants  unwrapped  said  paper  and 
found  therein  and  in  ttieir  possession  the 
said  five-dollar  gold  pieces,  they  knew  that 
same  had  been  delivered  to  them  by  said 


value  thereof,  and  appropriate  the  property  to 
the  use  and  benefit  of  the  person  taking,  and 
the  same  \a  so  appropriated,  the  offense  of  theft 
Is  complete,  it  was  held  that  where  a  party 
fraudulently  appropriated  money  overpaid  to  him 
on  a  draft  by  the  cashier  of  a  bank  through  mis- 
take. If  at  the  time  he  received  it  he  formed  the 
criminal  dcs.gn  to  Appropriate  it  to  his  own  use, 
and  did  so  appropriate  It,  it  would  be  theft. 
Fulcher  v.  Slate,  32  Tex.  Crlm.  Rep.  621,  25  8. 
W.  625. 

In  Com.  V.  Elchelberger,  110  Pa.  254,  13  Atl. 
422.  a  party  was  convicted  of  larceny  where  he 
had  called  at  the  bank  to  renew  a  $1,600  note, 
and  pii.d  the  discount  for  ninety  days,  and  he 
handfd  the  cadbier  a  note  for  |16,  and  the  cash- 
ier, by  mistake  and  oversight,  supposed  it  was 
|1,600,  and  gave  up  the  note  with  an  Indorse- 
ment thereon  It  appears  that  nothing  was 
said  In  regard  to  the  amount,  but  the  note  was 
pn!8ented  with  the  deliberate  design  and  in- 
tention of  defrauding  the  bank,  and  with  the 
intention  that  the  oflloer  should  overlook  the 
fact  that  the  note  offered  was  for  |16,  and 
should  give  up  the  note  for  |1.600.  The  felo- 
nious intent  evidently  existed  at  the  time  of  re- 
ceiving the  note  for  |1,600. 

A  depositor  in  a  postofflce  savings  bank  ob- 
tained a  warrant  for  the  withdrawal  of  10a., 
and  presented  it  with  his  depositor's  book  to  a 
clerk  at  the  postoffice,  who,  instead  of  referring 
to  the  proper  letter  for  10«,  referred  by  mis- 
take to  another  letter  of  advice  for  £8,  16«.  lOd., 
and  placed  that  sum  upon  the  counter.  The 
clerk  entered  £8  16a.  lOd.  in  the  depositor's  book 
as  paid,  and  stamped  it.  The  depositor  took 
up  that  sum  and  went  away.  The  Jury  found 
that  he  had  the  animus  furandi  at  the  moment 
of  taking  the  money  from  the  counter,  and  that 
he  Icnew  the  money  to  be  the  money  of  the  Post- 
master General  when  he  took  it  up :  and  found 
him  guilty  of  larceny.  It  was  held  by  a  major- 
ity of  the  Judges  that  he  was  properly  convicted 
of  larceny.  Keg.  v.  MIddleton,  12  Cox,  C.  C. 
260,  417,  1  Green,  Crim.  Law,  4,  L.  R.  2  C.  C. 
38,  42  L.  J.  M.  C.  N.  8.  73,  28  L.  T.  N.  S.  777. 
It  was  held  by  seven  of  the  Judges  that  the 
clerk  having  intended  that  the  property  In  the 
money  should  belong,  to  the  prisoner  through 
mistake,  the  prisoner,  knowing  of  the  mistake 
and  having  the  animut  furandi  at  the  time,  was 
guilty  of  larceny.  It  was  held  by  three  of  the 
Judges  that  the  clerk,  having  only  limited  au- 
thority, had  no  power  to  part  with  the  property 
In  the  money  to  the  prisoner,  and  therefore  the 
conviction  was  right  It  was  held  by  one  of  the 
Judges  that  all  possession  of  the  money  was 
parted  with,  and  while  it  was  on  the  counter 
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the  prisoner  had  the  animus  furandi  and  took  it 
up,  and  was  therefore  guilty  of  larceny.  It 
was  held  by  four  of  the  Judges  that  the  money 
was  not  taken  in  viio  domini,  and  therefore 
there  was  no  larceny.  It  was  held  by  two  of 
the  Judges  that  the  clerk  had  authority  to  part 
with  the  possession  and  property  In  the  entire 
Fum. 

And  where  a  carman,  having  orders  to  deliver 
goods  to  a  certain  person,  by  mistake  delivered 
them  to  another  person,  who  appropriated  them 
to  his  own  use,  it  was  held  that  the  carman 
did  not  part  with  the  property  In  the  goods  l)y 
delivering  them  to  the  wrong  party,  and  that 
the  latter,  in  appropriating  them  to  his  own  use, 
was  guilty  of  larceny.  Reg.  v.  Little,  10  Cox, 
C.  C.  559.  In  this  case  the  recorder  said  "that 
the  property  In  the  goods  had  not  been  parted 
with.  The  carman  had  the  limited  authority 
to  part  with  them  to  Easten  &  Company  only, 
and  by  leaving  them  in  mistake  the  property 
was  not  really  parted  with.**  The  party  receiv- 
ing the  goods  evidently  knew  at  the  time  lie  re- 
ceived them  that  they  did  not  belong  to  him. 

The  Innocent  receipt  of  a  chattel,  coupled 
with  its  subsequent  fraudulent  appropriation, 
does  not  amount  to  larceny.  Reg.  v.  Flowers, 
L.  R.  16  Q.  B.  Div.  643,  55  L.  J.  M.  C.  N.  S.  179, 
54  L.  T.  N.  S.  547,  34  Week.  Rep.  367.  50  J.  P. 
648,  16  Cox,  C.  C.  S3.  In  this  case  the  accused 
received  3d.,  claiming  that  shortage  In  his  pay 
envelope,  and  by  mistake  the  pay  envelope  of 
another  employee  was  handed  to  him  at  the 
same  time,  which  he  afterwards  opened  and 
used  the  money  therein  contained.  The  Judges 
who  were  for  acquittal  in  this  case  were  for 
conviction  in  the  Ashwell  Case,  L.  R.  16  Q.  D. 
Dlv.  190.  55  L.  J.  M.  C.  N.  S.  65.  53  L.  T.  N.  S. 
773,  34  Week.  Rep.  297,  50  J.  P.  181, 16Cox,C.C. 
1,  infra.  It  seems  very  difficult  to  reconcile 
the  two  cases.  In  the  Ashwell  Case  the  ac- 
cused did  not  know  he  received  a  sovereign  un- 
til after  it  had  been  handed  to  him,  and  he 
was  convicted.  In  this  case  the  prisoner  came 
to  the  clerk,  handed  him  his  torn,  empty  enve- 
lope and  said  it  was  3d.  short.  He  was  then 
banded  3d.  in  cash  and  a  bag  containing  7«. 
llV^d.,  which  the  clerk  believed  belonged  to  the 
prisoner,  but  which  belonged  to  another  em- 
ployee. Shortly  afterwards  the  prisoner  said 
that  he  had  been  paid  double  wages.  Coleridge, 
Ch.  J.,  who  was  for  conviction  In  the  Ashwell 
Case,  tries  to  distinguish  it,  and  says:  **In 
that  case  the  Judges  who  were  in  favor  of  up- 
holding the  conviction  did  not  intend  to  ques- 
tion the  ancient  doctrine  that  an  Innocent  re- 
ceipt of  a  chattel  and  Its  subsequent  fraudulent 
appropriation   do   not   constitute   larceny.     On 
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Kelleners  through  mistake,  and  knew  or  had 
the  means  of  ascertaining  that  the  bank 
was  the  owner  of  said  gold  pieces;  but, 
thereupon,  nevertheless,  feloniously  convert- 
ed the  sajne  to  their  own  use  intending  to 
permanently  deprive  the  owner  thereof, — 
you  will  find  them  guilty  as  charged,  and 
in  your  verdict  you  will  fix  their  punish- 
ment at  confinement  in  the  penitentiary  for 
not  less  than  one  nor  more  than  five  years." 

Appellants  objected  to  the  foregoing,  and 
•asked  the  court  to  give  the  jury  these  in- 
structions : 

"A.  The  court  instructs  the  jury  that  to 
find  the  defendants  guilty  of  larceny  they 
must  believe  that  at  the  time  they  received 
the  money  from  Chas.  Kelleners  they  must 
have  then  had  the  purpose  and  intent  to 
convert  tlie  excess  which  they  received,  over 
and  above  what  was  justly  due  to  them  as 


change,  to  their  own  use  and  benefit,  and  to 
deprive  the  bank  of  its  money  feloniously. 
That  unless  the  felonious  intent  was  proved 
at  the  time  of  the  receiving  of  the  money, 
the  law  is  for  the  defendants,  and  the  jury 
will  so  find." 

"B.  The  court  instructs  the  jury  that  the 
felonious  intent  must  exist  at  the  time  of 
receiving  the  money,  and  that  no  felonious 
intent,  subsequent  or  wrongful  conversion, 
will  amount  to  a  felony," 
— which  were  rejected  by  the  court. 

It  was  held  in  Elliott  v.  Com.  12  Bush, 
176,  that  where  the  possession  of  the  goods 
were  obtained  by  the  accused  for  a  particu- 
lar purpose,  with  the  intent  then,  however, 
on  the  part  of  the  accused,  to  convert  them 
to  his  own  use,  which  he  subsequently  did, 
it  would  constitute  larceny. 

In  Snapp  v.  Com.  82  Ky.   173,  we  held 


the  contrary,  It  will  be  seen  from  the  judgment 
■of  one  of  the  judges  In  that  case  that  he  ex- 
pressly accepts  that  rule  of  law.  In  the  pre- 
sent case  the  learned  recorder  directed  the  jury 
that  If  the  prisoner  innocently  received  the 
money,  and  afterwards  fraudulently  appro- 
priated it,  he  was  guilty  of  larceny.  It  was  not 
our  intention  in  Queen  v.  Ashwell,  L.  R.  16  Q. 
B.  Div.  190.  55  L.  J.  M.  C.  N.  S.  65,  53  L.  T.  N. 
S.  773,  34  Week.  Rep.  297,  50  J.  P.  181,  16 
Cox,  C.  C.  1,  to  enunciate  any  such  rule,  and 
the  law  has  been  incorrectly  laid  down  to  the 
juiy  by  the  learned  recorder;  they  may  have 
thought  consistently  with  his  direction,  that  a 
fraudulent  appropriation  six  months  after  the 
original  receipt  would  be  sufficient  to  warrant 
them  in  convicting  the  prisoner  of  larceny.  We 
are  asked  to  say  whether  the  jury  were  wrongly 
-directed,  and  we  are  of  opinion  that  they  were. 
If  the  judgments  of  the  seven  judges  who  af- 
firmed the  conviction  in  Queen  v.  Ashwell  are 
carefully  read,  it  will  be  seen  that  there  is  a 
most  substantial  difference  between  that  case 
and  the  present,  and  that  those  judges  were  of 
opinion  that  to  justify  a  conviction  for  larceny 
the  receipt  and  appropriation  must  be  contem- 
poraneous." This  case  seems  to  clearly  over- 
rule the  Ashwell  Case.  Of  the  two  cases,  the 
Ashwell  Case  should  have  held  for  acquittal, 
and  this. case  would  easily  have  sustained  a 
conviction  because  the  prisoner  was  only  3d. 
short,  and  on  receiving  the  3d.  In  cash  and  also 
an  envelope  containing  more  than  la.,  he  must 
have  known  at  the  time  he  received  the  enve- 
lope that  he  was  receiving  what  he  was  not  en- 
titled to. 

In  Queen  ▼.  Ashwell,  L.  R.  16  Q.  B.  Div.  190, 
55  L.  J.  M.  C.  N.  S.  65,  53  L.  T.  N.  8.  773,  34 
Week.  Rep.  297.  50  J.  P.  181,  16  Cox,  C.  C.  1, 
where  a  party  gave  a  sovereign  intending  to 
loan  a  shilling,  and  the  party  receiving  the  same 
took  It  under  the  same  belief,  but  some  time  aft- 
erwards discovered  that  It  was  a  sovereign,  and 
then  and  there  fraudulently  appropriated  it  to 
his  own  use,  it  was  held  that  he  was  not  guilty 
of  larceny  as  bailee.  The  court  being  equally 
divided  as  to  whether  he  was  guilty  of  larceny 
at  common  law.  the  conviction  of  the  trial  court 
was  not  reversed. 

It  may  be  well  to  notice  the  views  of  the  dif- 
ferent judges  in  this  case  on  the  question  of 
the  crime  of  larceny.  Smith,  J.,  who  was  for 
quashing  the  judgment,  took  the  ground  that 
the  coin  was  not  taken  against  the  will  of  the 
owner,  and  secondly,  that  the  concession  that 
there  was  no  felonious  Intent  In  the  prisoner 
when  he  received  the  coin  was  fatal  to  the  act 
being  larceny  at  common  law.  Mathew,  J.,  who 
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concurred  with  Smith,  J.,  took  the  view  that 
the  taking  must  be  a  trespass  in  order  to  con- 
stitute the  crime.  Stephen,  J.,  who  also  con- 
curred, said  that  it  has  always  been  held  that 
a  felonious  taking  is  essential  to  larceny, 
and  that  a  fraudulent  conversion  of  property 
after  an  Innocent  taking,  though  in  some  partic- 
ular cases  criminal  by  statute,  does  not  amount 
to  larceny  at  common  law.  Manisty,  J.,  con- 
curred with  Smith,  J.,  and  held  that  the  jury 
negatived  the  allegation  that  he,  at  the  time 
he  took  It,  stole  or  took  it  and  carried  it  away 
feloniously,  and  they  found  that  the  prisoner 
did  not  know  It  was  a  sovereign  at  the  time  he 
received  it.  Field,  J.,  concurred  with  them. 
Cave,  J.,  for  conviction,  held  that  the  prisoner 
did  not  actually  take  possession  until  he  knew 
what  the  coin  was  of  which  he  was  taking  pos- 
session, in  which  case,  as  he  then  determined  to 
deprive  the  prosecutor  of  his  property,  there 
was  a  taking  possession  simultaneously  with  the 
formation  of  that  Intention.  Hawkins,  J.,  con- 
curred with  Cave,  J.  Denman,  J.,  who  had 
tried  the  case,  based  his  judgment  on  the  au- 
thority of  the  case  of  finders  of  lost  property. 
Coleridge,  Ch.  J.,  concurred,  and  based  his  opin- 
ion on  the  proposition  that  delivery  and  re* 
celpt  are  acts  Into  which  mental  intention  en- 
ters, and  that  there  Is  no  delivery  or  receipt  un- 
less the  giver  aud  receiver  Intend  to  give  and 
receive  respectively  what  Is  respectively  given 
and  received,  and  that  the  sovereign  was  re- 
ceived by  the  prisoner  and  misappropriated  by 
him  at  one  and  the  same  Instance  of  time. 
With  this.  Grove,  Pollock,  and  Huddleston,  J  J., 
concurred. 

One  who  receives  money  from  another  to 
which  he  knows  he  Is  not  entitled,  and  which  he 
knows  has  been  paid  to  him  by  mistake,  and  con- 
ceals such  overpayment,  and  appropriates  the 
money  to  his  own  use  with  Intent  to  defraud  the 
owner  thereof,  is  guilty  of  larceny.  State  v. 
Ducker,  8  Or.  394,  84  Am.  Rep.  590.  In  this 
case  error  was  assigned  for  refusal  to  charge 
as  follows:  '*1.  That  unless  the  jury  believed 
from  the  evidence  that  defendant  intended  to 
convert  the  money  so  received  by  mistake  aa 
soon  as  he  discovered  this  mistake,  the  subse- 
quent conversion  was  not  larceny.  2.  That  if 
at  any  time  after  defendant  discovered  the  mis- 
take, and  before  conversion,  defendant  honestly 
intended  to  return  the  money  to  Bracker  (If 
Uracker  was  the  person  he  received  It  of),  then 
any  subsequent  conversion  would  not  constitute 
larceny.  3.  That  the  anitnua  furandi  must 
have  existed  as  soon  as  defendant  discovered 
the  mistake,  in  order  to  constitute  larceny.'* 
But  the  court  held  that  it  was  presumed  thej 
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^hat  where  money  came  into  the  hands  of 
the  accused,  lawfully,  his  subsequent  feloni- 
-oofl  conversion  would  not  be  larceny. 

In  the  last-named  case  the  court  said 
it  devolyed  upon  the  commonwealth  to  show 
■an  unlawful  taking  of  this  money  from  the 
city  (the  owner)  by  the  accused  with  a  fe- 
lonious intent,  and  that  "the  money  had  been 
received  without  fraud,  and  as  a  matter  of 
ri^ht;  and  in  such  a  case,  although  he  may 
have  the  animus  furandi  afterwards,  and 
-convert  it  to  his  own  use,  he  was  not  guilty 
of  larceny." 

In  Smith  v.  Com.  96  Ky.  87,  28  S.  W. 
852,  this  court  announced:  'The  general 
and  common-law  rule  is  that  when  property 
cornea  lawfully  into  the  possession  of  a  per- 
son, either  as  agent,  bailee,  part  owner,  or 
•otherwise,  a  subsequent  appropriation  of  it 
is  not  larceny,  unless  the  intent  to  appro- 
priate it  existed  in  the  mind  of  the  taker 
at  the  time  it  came  into  his  hands." 


Wharton,  Crim.  Law,  §  958,  says:  "To 
constitute  larceny  in  receiving  an  overpay- 
ment, the  defendant  must  know  at  the  time 
of  the  overpayment,  and  must  intend  to 
steal." 

The  authorities  seem  to  be  agreed  that  to 
constitute  the  crime  of  larceny  there  must 
be  a  simultaneous  combination  of  an  un- 
lawful taking,  an  asportation,  and  a  feloni- 
ous intent. 

We  conclude  that  the  instructions  asked 
by  appellants  should  have  been  given  to  the 
jury,  and  that  the  idea  expressed  in  the 
first  instruction  given,  that  if  appellants  re- 
ceived the  money  under  a  mutual  mistake, 
and  afterwards  discovering  it,  feloniously 
converted  it,  should  not  have  been  given. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial,  and  for  proceedings  consist- 
ent herewith. 


were  glyen,  as  the  bill  of  acceptance  was  silent 
on  this  matter.  The  case  turned  npon  the  in- 
iitmctlons  as  given,  which  were  sustained,  and 
were  as  follows:  "If  the  prosecuting  witness 
^lelivered  to  the  defendant  ten  twenty-dollar 
j^old  pieces  under  the  belief  that  he  was  giving 
him  that  number  of  silver  pieces,  and  the  de- 
fendant so  took  them  sharing  the  mistake,  and 
If,  upon  discovering  the  mistake,  defendant 
knew  or  had  the  means  of  knowing  who  the 
owner  of  the  gold  pieces  was,  but  he  thereupon, 
nevertheless,  converted  them  to  his  own  use,  it 
'was  larceny." 

In  People  v.  Miller,  4  Utah,  410,  11  Pac.  514, 
the  case  of  State  v.  Ducker,  8  Or.  394,  34  Am. 
Rep.  590,  was  doubted,  saying  that  the  great 
'weight  of  authority  is  the  other  way,  and  "it 
Ic  an  elementary  principle  that  ignorance  or 
mistake  in  point  of  fact  Is,  in  all  cases  of  sup- 
tK>sed  olfense,  a  sufficient  excuse." 

In  Boblnson  v.  State,  11  Tex.  App.  403,  40 
Am.  Rep.  790,  where  a  party  sold  a  trunk  in 
ignorance  of  the  fact  that  the  proprietor  of  the 
«tore  had  placed  some  goods  therein,  a  convic- 
tion was  had,  the  court  applying  the  principle 
of  the  finder  of  lost  articles  knowing  the  own- 
«r,  and  holding  that  neither  the  owner  nor  his 
clerk  in  delivering  the  trunk  intended  to  con- 
vey the  title  or  possession  of  its  contents,  and 
the  goods,  so  far  as  all  parties  were  concerned, 
were  lost. 

In  Merry  v.  Green,  7  Mees.  &  W.  623,  10  L.  J. 
M.  C.  N.  S.  154,  where  a  person  purchased  a 
bureau  and  found  In  it  a  secret  drawer  contain- 
ing money  which  he  appropriated  to  his  own 
use,  it  was  held  that  unless  he  had  notice  that 
the  bureau  was  sold  with  its  contents  he  was 
guilty  of  larceny.  This  was  on  the  ground  that, 
Jilthough  there  was  a  delivery  of  the  bureau, 
there  was  no  delivery  of  the  note. 

This  case  hardly  seems  consistent  with  that 
of  Rex  V.  Mucklow,  as  it  is  difficult  to  see  why 
the  delivery  of  a  letter  should  operate  as  a  de- 
livery of  notes  inclosed  in  it,  whereas  the  deliv- 
ery of  a  bureau  does  not  operate  as  a  delivery 
of  its  contents. 

In  Agar  v.  Haines,  11  N.  Y.  S.  B.  644,  which 


was  an  action  for  arrest  In  a  civil  action  to  re- 
cover a  bill  which  had  been  paid  twice  by  mis- 
take, after  discussing  the  criminal  cases  of  lar- 
ceny the  court  says :  "The  action  proceeds  on 
the  theory  of  the  defendant's  wrong.  The  act 
of  the  defendant,  under  the  circumstances  of 
the  case,  may  perhaps  be  one  of  which  the 
criminal  courts  have  no  cognizance,  but  It  is 
certainly  the  duty  of  civil  courts  to  right  the 
wrong  if  they  have  the  power  to  do  it." 

Summary, 

The  weight  of  authority  is  clearly  to  the  ef- 
fect that  where  property  is  obtained  by  mistake, 
and  'Subsequently  the  mistake  is  discovered  by 
the  receiver,  who  thereupon  fraudulently  con- 
verts the  property  to  his  own  use.  It  is  not  lar- 
ceny. The  effort  of  some  courts  to  make  it  lar- 
ceny has  developed  a  line  of  metaphysical  rea- 
soning that  seems  incongruous  and  hardly 
sound,  such  as  that  there  is  no  possession  until 
knowledge  of  the  mistake ;  that  there  is  no  de- 
livery until  the  mental  intention  to  appropriate 
by  the  receiver,  and  therefore  the  Intent,  appro- 
priation, and  receiving,  are  simultaneous.  In 
other  cases  it  is  assumed  that  when  the  mis- 
take is  ascertained  the  holder  stands  in  the  atti- 
tude of  a  finder  of  lost  property,  knowing  the 
owner.  In  other  cases  it  is  held  that  the  "prop- 
erty" in  the  goods  has  not  been  parted  with. 
There  is  no  question  but  what  the  receiver  of 
property  given  him  by  mistake  is  guilty  of  lar- 
ceny if  at  the  time  he  receives  the  property  he 
discovers  the  mistake,  and  then  and  there  forms 
the  intention  to  appropriate  it  to  his  own  use, 
and  thereafter  retains  the  property. 

Cases  of  taking  property  under  mistake  of 
title,  where  tlie  real  owner  did  not  deliver  the 
property,  are  not  included  in  this  note. 

As  to  larceny  of  property  found,  see  State  v. 
Hayes  (lo^a)  37  L.  R.  A.  116,  note. 

As  to  what  constitutes  larceny,  see  State  v. 
Powell  (N.  C.)  4  L.  R.  A.  291,  note;  State  v. 
Norman  (Mo.)  10  L.  B.  A,  85. 

LT. 
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W.  B.  EWING,  Appt., 

V. 

C.  A.  RHEA,  Respt. 
(37  Or.  583.) 

PftKNlve  acquiescence  on  the  part  of  the 
owners  of  land  In  the  expenditure  of 
a  considerable  sum  of  money  for  the 

constriictioQ  of  an  irrigating  ditcb  across 
their  property  does  not  estop  their  grantee, 
who  purchased  the  land  with  knowledge  of 
the  existence  of  the  ditch,  from  destroying 
the  ditch  within  the  period  of  limitations, 
slnc!e  the  right  to  maintain  it  Is  a  mere  li- 
cense, reYocable  at  pleasure. 

(NoTember  26,  1900.) 

APPEAL  by  plaintifif  from  a  judgment  of 
the  Circuit  Court  for  Morrow  County 
in  favor  of  defendant  in  an  action  brought 
to  enjoin  interference  with  an  irrigating 
ditch.    Affirmed, 

Statement  by  Moore,  J.: 

This  is  a  suit  to  enjoin  interference  with 
an  irrigating  ditch.  It  is  substantially  al- 
leged in  the  complaint  that  plaintiff  is  in 
possession,  and  entitled  to  the  possession  of 
•  certain  arid  land  in  the  N.  %  of  section  17, 
in  township  2  N.,  of  range  23  E.,  in  Morrow 
county,  Oregon;  that  in  1891,  at  an  expense 
of  $510,  he  constructed  a  ditch  from  the 
bank  of  Willow  creek,  at  a  point  in  the 
north  half  of  section  20,  in  said  township 
and  range,  in  a  northerly  direction,  across 
the  south  half  of  said  section  17,  to  his  prem- 
ises, whereby  he  diverted  water  from  said 
creek,  which  was  thereafter  continuously 
used,  except  as  hereinafter  stated,  in  irrigat- 
ing his  land;  that  when  the  ditch  was  dug 
the  land  in  said  section  20  was  claimed,  un- 
der the  timber  culture  act,  by  one  T.  H. 
Rhea,  wlio  tliereafter  secured  from  the  Unit- 
ed States  a  patent  therefor,  and  on  March 
31,  1898,  conveyed  it  to  the  defendant;  that 
in  1891  the  south  half  of  said  section  17  was 
claimed,  under  acts  of  Congress,  by  the 
Northern  Pacific  Railroad  Company,  which, 
in  1896,  transferred  all  its  interest  therein 
to  the  Northern  Pacific  Railway  Company, 
and  the  latter,  in  1898,  agreed  to  sell  and 
convey  said  land  to  the  defendant,  who  is 
in  possession  thereof;  that  T.  H.  Rhea  and 
the  Northern  Pacific  Railroad  Company 
knew  of  and  acquiesced  in  the  construction 
of  said  ditch,  and  that  they  and  the  North- 
ern Pacific  Railway  Company  at  all  times 
stood  by  and  saw  plaintiff,  who  relied  upon 
such  knowledge  and  acquiescence,  expend 
large  sums  of  money  in  constructing  said 
ditch  and  in  improving  his  premises;  that 
notwithf^tanding  the  defendant,  prior  to  se- 
curing T.  H.  Rhea's  deed,  knew  that  said 

Note. — On  the  question  of  the  revocabillty  of 
a  license  to  main'^vln  a  burden  on  land  after  the 
licensee  has  Incurred  expense  in  creating  the 
burden,  see  note  to  Pifer  ▼.  Brown  (W.  Va.)  49 
L.  II.  A.  497. 
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ditch  had  been  constructed,  and  that  the 
water  conducted  therein  had  been  continu- 
ously used  in  irrigating  plaintifif's  land,  he, 
in  April,  1898,  wilfully  destroyed  said  ditch 
south  of  plaintiff's  land,  thereby  depriving 
him  of  the  use  of  the  water.  The  court, 
having  sustained  a  demurrer  to  the  com- 
plaint dismissed  the  suit,  and  plaintifif  ap- 
peals. 

Mr.  S.  A.  D.  Onrley,  for  appellant: 

Where,  for  a  number  of  years,  riparian 
owners  and  their  grantors  have  acquiesced 
in  the  diversion  of  a  part  of  the  water  of  a 
stream  by  a  person  who  is  not  a  riparian 
owner,  and  such  person  has  expended  money 
on  his  farm  which  would  be  valueless  with- 
out water,  a  court  of  equity  will  not  enjoin 
a  further  diversion  of  the  water  at  the  suit 
of  such  riparian  owner. 

McBroom  ▼•  Thompaony  25  Or.  559,  37 
Pac.  57. 

Acquiescence  estops  a  party  from  his  re- 
lief in  a  very  short  period. 

2  Herman,  Estoppel,  §  1061;  Curtis  v. 
La  Grande  Uydraulio  Water  Co.  20  Or.  34, 
10  L.  R.  A.  484,  488,  23  Pac.  808,  25  Pac.  378. 

A  parol  license  to  divert  and  appropriate 
water  will  not  be  revoked  after  the  licensee 
has  expended  his  money  and  labor  in  con- 
structing a  ditch  and  preparing  his  land  for 
irrigation  upon  the  faith  of  such  parol  li- 
cense; and  a  grantee  of  the  riparian  owner 
takes  subject  to  such  license. 

McBroom  v.  Thompson,  25  Or.  659,  37 
Pac.  67. 

When  water  is  running  through  ditches 
on  land  of  another,  he  who  purchases  the 
premises  is  presumed  to  purchase  with  no- 
tice of  the  ditches,  and  takes  the  premises 
subject  thereto. 

Coffman  v.  Rohhins,  8  Or.  279. 

The  license  has  also  been  taken  out  of  the 
statute  of  frauds  by  performance. 

5  Lawson,  Rights,  Rem.  &  Pr.  ed.  1890,  § 
2675;  Dalton  v.  Rentaria  (Ariz.)  15  Pac. 
38;  Angell,  Watercourses,  7th  ed.  §  328; 
Swain  v.  Seamens,  9  Wall.  254,  19  L.  ed. 
554. 

Mr.  C.  E.  Redfield,  for  respondent: 

A  license  is  an  authority  to  do  some  act 
or  series  of  acts  on  the  land  of  another  for 
the  benefit  of  the  licensee,  without  passing 
any  estate  in  the  land. 

Christensen  v.  Pacific  Coast  Borax  Co.  2& 
Or.  302,  38  Pac.  127 ;  Stinson  v.  Hardy y  27 
Or.  584,  41  Pac.  IIG;  Black,  Law  Diet.  p. 
717,  Easement,  p.  405;  Oarrett  v.  Bishop,  27 
Or.  349,  41  Pac.  10;  1  Washb.  Real  Prop. 
4th  ed.  629;  Kinney,  Irrigation,  §  93;  S 
Kent,  Com.  13th  ed.  p.  645. 

To  establish  a  license  something  more 
must  be  shown  than  a  passive  acquiescence. 

Lavery  v.  Arnold,  36  Or.  84,  58  Pac.  524,. 
57  Pac.  906;  Oarrett  v.  Bishop,  27  Or.  349„ 
41  Pac.  10;  Hallock  v.  8uitor  (Or.)  60  Pac. 
384. 

An  easement  implies  an  interest  in  the 
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land,  which  can  only  be  created  by  a  writ- 
ing or  by  prescription. 

1  Washb.  Keal  Prop.  4tb  ed.  629;  Black, 
Law  Diet.  p.  405;  Kent,  Com.  13th  ed.  pp. 
681,  645. 

To  establish  a  right  by  adverse  user,  or 
presicription,  the  possession  must  be,  first, 
hostile,  under  a  claim  of  right;  second,  ac- 
tual ;  third,  open  and  notorious ;  and  fourth, 
continuous  for  a  period  of  ten  years. 

1  Am.  &  Eng  £nc.  Law,  p.  795;  Lavery 
▼-  Arnold,  36  Or.  84,  68  Pac.  624,  67  Pac. 
906;  Oai-rett  v.  Bishop,  27  Or.  349,  41  Pac. 
10;  Teagcr  v.  Woodruff,  17  Utah,  361,  63 
Pac.  1045;  1  HilPs  Code,  §  4. 

Even  where  money  has  been  expended  by 
the  licensee  on  the  faith  of  the  license,  the 
licensor  may  yet  exercise  his  power  of  revo- 
cation. 

13  Am.  ft  Eng.  Enc.  Law,  p.  650;  Yeager 
▼.  Woodruff,  17  Utah,  361,  63  Pac.  1045; 
Great  Falls  Waterworks  Co.  v.  Oreat  North- 
ern n.  Co.  21  Mont.  487,  54  Pac.  963; 
Dwight  y.  Bayes,  150  111.  273,  37  N.  E. 
218;  Hathatcay  v.  Yakima  Light  d  Power 
Co.  14  Wash.  461,  44  Pac.  896;  Thoemke 
V.  Fiedler,  91  Wis.  386,  64  N.  W.  1030; 
Fliclc  V.  BcU  (Cal.)  42  Pac.  813;  Minne- 
apolis Western  R.  Co.  v.  Minneapolis  d  8t. 
L.  R.  Co.  58  Minn.  128,  69  N.  W.  983; 
Cronkhite  v.  Cronkhite,  94  N.  Y.  323;  Pitz- 
man  v.  Boyce,  111  Mo.  387,  19  S.  W.  1104; 
Hodgkins  v.  Farrington,  150  Mass.  19,  5  L. 
R.  A.  209,  22  N.  E.  73;  Crosdale  ▼.  Lanni- 
gan,  129  N.  Y.  604,  29  N.  E.  824;  MoBroom 
▼.  Thompson,  26  Or.  569,  37  Pac.  57. 

In  this  state  the  other  rule  has  been 
adopted,  and  a  licensor  cannot  revoke  a  li- 
cense where  money  has  been  expended  on  the 
faith  of  the  license. 

Botcman  v.  Bowman,  35  Or.  279,  67  Pac. 
546;  Lavery  v.  Arnold,  36  Or.  84,  68  Pac. 
524,  57  Pac.  906;  Qarrett  v.  Bishop,  27  Or. 
349,  41   Pac.   10. 

Plaintiff  is  claiming  more  than  a  water 
right;  he  is  claiming  an  easement  over  the 
land  of  defendant,  and  an  easement  cannot 
be  acquired  or  created  in  the  way  in  which 
he  claims. 

Yeager  v.  Woodruff,  17  Utah,  361,  63  Pac. 
1045 :  1  Wa»hb.  Real  Prop.  4th  ed.  p.  629 ; 
Black,  Law  Diet.  p.  405;  3  Kent,  Com.  13th 
ed.  pp.  581,  645. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  question  to  be  considered  is  whether 
a  complaint  alleging  a  passive  acquiescence 
by  defendant's  prede<*essors  when  they  knew 
that  plaintiff  was  expending  large  sums  of 
money  in  making  'valuable  improvements 
upon  his  land  while  relying  upon  the  faith 
of  the  implied  license  to  maintain  said 
ditch,  which,  if  revocable,  would  render  such 
improvements  valueless,  states  facts  suffi- 
cient to  constitute  a  cause  of  suit.  Plain- 
tiff's counsel  contends  that  the  complaint  is 
sufficient  in  this  respect,  and  that  the  court 
erred  in  sustoining  the  demurrer;  and  relies 
upon  the  case  of  Curtis  v.  La  Orande  Hy- 
draulic Water  Co.  20  Or.  34,  10  L.  R.  A. 
484,  23  Pac.  808,  26  Pac.  378,  in  which  it 
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appears  that  in  1865  the  company's  prede- 
cessor, with  the  consent  and  assistance  of 
one  Green  Arnold,  built  a  dam  across  a 
creek,  and  laid  a  pipe  therefrom,  by  which 
water  was  diverted  and  conducted  to  the 
city  of  Ja  Grande  for  the  use  of  its  inhabi- 
tants. Mrs.  Curtis,  the  plaintiff  therein, 
in  1876  acquired  by  mesne  conveyances  from 
Arnold  the  title  to  a  tract  of  Ifind  through 
which  said  creek  flowed,  and  in  1887  the 
company,  without  her  express  consent,  built 
a  new  dam  across  the  creek  about  1,000  feet 
above  the  old  one,  and,  taking  up  the  con- 
duit, relaid  it  from  the  new  dam,  and  re- 
sumed the  supply  of  water  thereby.  Mrs. 
Curtis  having  instituted  a  suit  to  enjoin 
the  diversion,  it  appeared  at  the  trial  that 
the  company  chancfed  the  point  of  diversion 
under  a  claim  to  the  use  of  the  water  which 
it  believed  was  well  founded ;  that  Mrs.  Cur- 
tis, with  knowledge  of  such  claim,  stood  by 
without  asserting  any  right  to  have  the  un- 
diminished flow  of  the  stream  continue  in 
the  natural  channel  until  she  had  seen  the 
company  expend  large  sums  of  money  in 
improving  its  property,  which,  without  the 
use  of  the  water  at  the  new  point  of  di- 
version, would  be  rendered  valueless,  where- 
upon it  was  held  that  by  her  passive  ac- 
quiescence she  was  estopped  from  asserting 
any  rieht  to  the  uninterrupted  flow  of  the 
water  in  the  creek.  In  Qarrett  v.  Bishop, 
27  Or.  349,  41  Pac.  10,  it  was  held  that  the 
evidence  of  an  irrevocable  license  should  be 
clear  and  convincing,  and  show  a  permis- 
sion to  do  the  particular  act  performed,  or 
some  participation  in  its  execution  by  the 
alleged  licensor.  In  Lavery  v.  Arnold,  36 
Or.  84,  57  Pac.  906,  68  Pac.  524,  it  was 
held  that  a  passive  acquiescence  was  insuffi- 
cient to  create  an  estoppel;  the  court  say- 
ing: "But  such  license  must  result  from 
some  consideration  paid  by  the  licensee,  or 
some  benefit  accruing  to  the  licensor ;  other- 
wise, a  person  entitled  to  the  use  of  water 
might  be  deprived  thereof  by  seeing  a  neigh- 
bor constructing  a  ditch,  making  no  objec- 
tion thereto  until  the  water  was  diverted, 
under  an  honest  belief  that  he  intended  to 
use  only  the  surplus."  So,  too,  in  Hallock 
V.  Suitor  (Or.)  60  Pac.  384,  it  was  held 
that  a  riparian  owner  upon  a  stream,  who 
made  no  objection  when  informed  by  a  lower 
riparian  proprietor  that  he  intended  to  build 
a  dam  on  her  land,  was  not  estopped  by  any 
failure  to  assort  her  right,  and  that  such 
passive  acquiescence  was  not  equivalent  to 
a  license  to  construct  the  dam.  A  license 
of  this  character  is  an  authority  to  do  some 
act  or  series  of  acts  on  the  land  of  another 
for  the  benefit  of  the  license  without  pass- 
ing any  estate  in  the  land.  Christen  sen  v. 
Pacific  Coast  Boraw  Co.  26  Or.  302,  38  Pac. 
127;  Stinson  v.  Hardy,  27  Or.  584,  41  Pac. 
116.  "A  license,"  says  Mr.  Justice  T^rd  in 
Curtis  V.  La  Orande  Hydraulic  Water  Co. 
20  Or.  34,  10  L.  R.  A.  484,  23  Pac.  808,  25 
Pac.  378,  "creates  no  interest  in  land.  It 
is  founded  on  personal  confidence,  and  is 
not  assignable;  and  its  continuance  depends 
on  the  pleasure  of  the  party  giving  it,  and 
is  revocable  unless  executed  under  such  cir- 
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eumstances  as  would  authorize  the  interfer- 
ence of  equity  to  prevent  injustice."  The 
rule  is  well  settled  in  this  state  that  if  a 
party  has  paid  a  consideration  therefor,  or 
Deen  encouraged  by  any  participation  in  a 
common  enterprise,  or  induced  by  a  definite 
oral  agreement  to  expend  money  in  making 
permanent  valuable  improvements,  the  parol 
license  upon  the  faith  of  which  he  has  acted 
in  executing  it  cannot  be  revoked  to  his 
prejudice.  Coif  man  v.  Robhins,  8  Or.  278; 
Buston  V.  Byhee,  17  Or.  140,  2  L.  R.  A.  568, 

20  Pac.  51 ;  Combs  v.  Slayton,  19  Or.  99,  26 
Pac.  661;  Curtis  v.  La  Orande  Eydraulio 
Water  Co,  20  Or.  34,  10  L.  R.  A.  484,  23 
Pac.  808,  25  Pac.  378;  Baldook  v.  Atwood, 

21  Or.  73,  26  Pac.  1058;  McBroom  v.  Thomp- 
son, 26  Or.  559,  37  Pac.  57;  Qarrett  v. 
Bishop,  27  Or.  349,  41  Pac.  10;  Bowman  v. 
Botcman,  35  Or.  279,  57  Pac.  546;  Lavery 
V.  Arnold,  36  Or.  84,  57  Pac.  906,  58  Pac. 
524;  Hallock  v.  Suitor  (Or.)  60  Pac.  384; 
Miser  v.  O'Shea  (Or.)  62  Pac.  491.  While 
frequent  trespasses  upon  the  track  of  a  rail- 
road company,  of  which  it  had  no  knowl- 
edge, does  not  create  a  license  to  use  the 
track  as  a  footpath  {Ward  v.  Southern  P. 
Co.  25  Or.  433.  23  L.  R.  A.  715,  36  Pac. 
166),  it  must  be  conceded,  we  think,  that 
a  mere  naked  license  by  acquiescence  may 
be  created  in  favor  of  a*  person  or  the  pub- 


lic by  his  or  its  use  of  real  property  or  a» 
easement  therein,  without  the  owner's  ob- 
jection {Cederson  v.  Oregon  R.  d  Nav,  Co, 
[Or.]  62  Pac.  637)  ;  but  a  license  of  that 
character,  unless  enjoyed  for  such  a  time  as 
to  bar  the  statute  of  limitations,  may  be- 
revoked  at  any  time  at  the  pleasure  of  the 
licensor  {Carskaddon  v.  Mills,  5  Ind.  App. 
22,  31  N.  E.  559;  Parish  v.  Kaspare,  10» 
Ind.  586,  10  N.  E.  109;  Simpson  v.  WHghi, 
21  111.  App.  67;  Pitzman  v.  Boyce,  111  Mo. 
387,  19  S.  W.  1104).  We  do  not  think  that 
upon  principle  a  mere  naked  license,  which 
is  predicated  upon  an  invasion  of  another'^ 
right,  and  is,  in  effect,  a  trespass  upon  his 
property,  so  encourages  a  party  to  act  upon 
the  faith  of  the  implied  permission  as  to 
render  it  irrevocable,  even  when  money  has 
been  expended  in  improving  property  under 
a  belief  that  the  umnvited  use  relied  upon 
will  never  be  interrupted;  and,  in  so  far  as 
the  decision  in  Curtis  v.  La  Orande  Hy- 
draulic Water  Co,  20  Or.  84,  10  L.  R.  A. 
484,  23  Pac.  808,  25  Pac.  378,  is  in  con- 
flict with  the  principle  here  announced,  it 
is  overruled. 

Upon  this  theory  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  suit,«and,  no  error  having  been  commit- 
ted in  mistaining  the  demurrer^  the  decree 
is  affirmed. 
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CLEVELAND  TERMINAL  &  VALLEY 
RAILROAD  COMPANY,  Plff.  in  Err,, 

V. 

Raymond  Gilbert  MARSH,  Infant,  by  Next 
Friend. 

(68  Ohio  St.  236.) 

•1.  It  \m  error  to  allow  a  witness  to 
testify,  over  the  objection  of  the  other  side, 
as  to  the  identity  of  a  person,  without  first 
qualifying  himself  by  showing  that  he  has 
some  knowledge  on  the  subject. 

S.  A  v^'ltmess  sltonld  testify  in  aeeord- 
anee  w^ith  tbe  kno^rledare  he  has  at  the 
time  of  testifying,  and  is  not  confined  to  the 
knowledge  he  may  have  had  at  a  previous 
time. 

8.  One  who  Is  im-rited  by  a  servant  of  a 
corporation  in  charge  of  its  work  or  serv- 
ice to  assist  him  therein,  and  does  so  with 
some  purpose  or  benefit  to  be  subserved  in  his 
own  behalf  in  addition  to  the  purpose  of  so 
assisting,  is  not  a  volunteer,  and  Is  entitled, 
while  so  assisting,  to  be  protected  against  the 
negligence  of  the  servants  of  the  company. 

4.  IVhlle  a  railroad  company  ow^es  a 
dnty  to  the  public  to  keep  its  tracks 
free  from  unnecessary  danger  along  where 
the  public  are  allowed  to  use  such  tracks  as 

•Fleadnotes  by  the  Court. 

Note. — As  to  asBumption  by  volunteer  of  the 
risks  of  service,  see  Evarts  v.  St.  Paul,  M.  &  M. 
R.  Co.  (Minn.)  22  L.  R.  A.  663,  and  note;  also 
O'Donnell  v.  Maine  C.  R.  Co.  (Me.)  25  L.  R.  A. 
658,  on  ti.e  question  who  are  volunteers. 
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a  way  for  travel,  one  who  is  not  using  such 
tracks  as  such  way  cannot  be  heard  to  com- 
plain of  the  breach  of  such  duty,  and.  In  case 
of  injury  to  him.  cannot  bring  the  breach 
of  such  duty  to  his  aid  in  attempting  to  re- 
cover for  an  injury  caused  by  reason  of  some 
other  alleged  negligence  of  the  company. 
5.  To  establish  nearlivence,  there 
should  be  either  direct  proof  of  the 
facts  constituting  such  negligence,  or  proof 
of  facts  from  which  negligence  may  be  reason- 
ably presumed.  There  should  be  no  guessing 
by  either  court  or  Jury. 

iWilliams  and  Minshall,  J  J.,  dissenting,) 
(October  16,  1900.) 

ERROR  to  the  Circuit  Court  for  Summit 
County  to  review  a  ju<lgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

Statement  by  Bnrket,  J. : 

The  action  in  the  court  of  common  pleas 
was  for  the  recovery  of  damages  for  a  per- 
sonal injury  suffered  by  Ra3rmond  G.  Marsh, 
then  of  the  age  of  ten  years,  by  reason  of  the 
explosion  of  a  signal  torpedo  on  the  track 
of  the  railroad  of  the  plaintiff  in  error.  The 
injury  occurred  at  the  village  of  Myersville, 
and  at  that  place  the  railroad  runs  north 
and  south,  and  the  main  street  of  the  vil- 
lage, running  eaat  and  west,  crosses  the  rail- 


Digitized  by  VjOOQIC 


1900. 


Cleveland  T.  &  Y.  R.  Co.  y.  Marsh. 


lit 


road;  the  station  and  water  tank  being  on 
the  south  side  of  the  street,  and  a  switch 
stand  about  40  rods  north  of  the  street,  and 
another  about  a  quarter  of  a  mile  south  of 
the  street.  The  railroad  company  had  em- 
ployed Milo  Swinehart  as  station  agent,  and 
it  was  his  duty  to  light  and  place  upon  the 
switch  stands  each  evening  certain  lights 
supplied  by  the  oompcmy  for  the  purpose, 
and  to  bring  the  lanterns  in  each  morning, 
and  clean  and  fill  them  so  as  to  have  them 
ready  for  use  the  next  evening.  The  station 
agent,  without  authority,  and  without  the 
knowledge  of  the  company,  employed  the 
Marsh  boy  to  attend  to  the  lamps;  and  when 
on  his  way  to  the  north  switch  stand  with 
the  light  on  the  evening  of  April  18,  1896, 
he  found  a  signal  torpedo  by  the  side  of  one 
of  the  rails,  at  a  point  about  20  rods  north 
of  the  street,  and,  not  knowing  its  danger- 
ous character,  he  out  down  his  lamp,  and  ex- 
ploded the  torpedo  by  pounding  it  with  a 
stone,  and  the  explosion  seriously  injured 
him.  The  petition  averred,  and  the  evidence 
introduced  tended  to  prove,  that  people,  in- 
cluding children,  were  generally,  for  years, 
accustomed  to  pass  along  and  upon  the  rail- 
road where  the  injury  occurred,  without  hin- 
drance, and  with  the  full  knowledge  of  the 
railroad  company.  On  the  day  of  the  acci- 
dent, at  the  hour  of  12:33  noon,  a  local 
freight  train  arrived  at  Myersville  station 
from  the  north,  and  ran  upon  the  switch 
north  of  the  public  highway,  entering  the 
same  at  the  north  end,  and  there  remained 
until  a  passenger  train,  also  from  the  north, 
Tfvhich  ftrrived  at  12:47  P.  H.,  had  passed, 
and  a  passenger  train  from  the  south,  which 
arrived  at  1:01  p.  m.,  had  also  passed.  At 
1:03  P.  M.  it  pulled  out  onto  the  main  track 
from  the  soutn  end  of  the  switch,  which  was 
about  one  fourth  of  a  mile  south  of  the  high- 
way, and  departed  south.  Upon  the  trial 
there  was  evidence,  admitted  over  the  obiec- 
tion  of  the  defendant  below,  which  tended  to 
prove  that  one  of  the  crew  of  the  freight 
train  obtained  a  signal  torpedo  from  the  sta- 
tion agent  while  the  train  was  on  the  side 
track  Siat  day,  and  then  proceeded  towards 
the  north  end  of  his  train.  As  to  who 
placed  the  torpedo  upon  the  railroad  track, 
or  how  it  came  to  be  there,  there  was  no  evi- 
dence except  the  above, — as  to  one  of  the 
train  crew  having  that  day  obtained  such 
torpedo  from  the  station  agent  At  the  close 
of  plaintiff's  evidence,  counsel  for  the  rail- 
road company  moved  the  court  to  rule  out 
all  the  evidence  relating  to  the  travel  of  peo- 
ple generally  upon  and  along  the  railroad 
trade  north  of  the  highway,  which  motion 
was  overruled  and  exceptions  taken.  There 
were  also  proper  exceptions  saved  to  the  in- 
troduction of  certain  testimony,  and  to  the 
refusal  of  the  court  to  charge  as  requested, 
and  to  the  charge  as  given,  which  fully  ap- 
pear in  the  opinion.  J'here  were  a  verdict 
and  a  judgment  for  the  plaintiff  below, 
which  was  sJOirmed  by  the  circuit  court;  and 
now  the  railroad  company  comes  here,  seek- 
ing to  reverse  the  judgments  of  the  lower 
courts. 
62  L.  R.  A. 


Messrs.  F.  H.  Goff  and  Allen  Sc  Co1i1is» 

for  plaintiff  in  error: 

It  was  error  for  the  court  to  assume  and 
to  say  that  the  main  proposition  in  the  case 
of  Harriman  v.  Pittsburgh,  C.  d  8t,  L.. 
R,  Co.  45  Ohio  St.  11, 12  N.  E.  461,  was  appli- 
cable to  this  case,  and  that  because  the  pub- 
lic did  to  some  extent  travel  over  the  road- 
bed of  the  companv  at  the  place  where  the- 
injury  was  received,  that  fact  put  the  com- 
pany to  responsibility  to  protect  the  Marsh 
boy  from  danger  while  upon  the  track  under 
the  circumstances  existing  at  the  time  of  his 
injury. 

The  boy  through  his  contract  with  Swine- 
hart, the  station  agent,  became  subject  to- 
tlie  rule  of  liability  established  for  "volun- 
teers," and  if  the  negligence  by  which  he  was 
injured  was  the  negligence  of  Swinehart  or 
some  other  servant  of  the  company,  that  was 
a  risk  of  negligence  of  a  fellow  servant  which 
he  assumed,  and  for  which  the  company  is 
not  liable. 

A  person  who  voluntarily,  and  without  any 
employment,  undertakes  to  perform  a  service 
for  another,  stands  in  the  same  relation  as- 
a  servant  for  the  time  being,  and  is  regarded 
as  assuming  all  the  risks  incident  to  the  busi- 
ness. 

Wood,  Mast.  &  S.  §  455,  and  notes; 
Flower  v.  Pennsylvania  R,  Co,  69  Pa.  210, 
8  Am,  llep.  251 ;  Oslome  v.  Knox  d  L.  R,Co. 
68  Me.  49,  28  Am.Rep.l6;  Cfci*rc^  v.  Chicago^ 
3/.  d  8L  P.  R,  Co,  50  Minn.  218,  16  L.  R.  A. 
801,  52  N.  W.  647;  Mayion  v.  Texas  d  P. 
R,  Co.  03  Tex.  77,  51  Am.  Rep.  637;  Bar- 
stow  V.  Old  Colony  R.  Co,  143  Mass.  535, 
10  N.  E,  256;  Wisoham  v.  Riokwrds,  136  Pa. 
109,  10  L.  R  A.  97,  20  AU.  532;  Cooper  v. 
Lake  Erie  d  W.  R,  Co.  136  Ind.  366,  36  N. 
E.  272. 

If  the  boy  was  to  be  r^arded  as  a  tres- 
passer at  the  time  of  the  injury,  or  even  if 
he  were  to  be  treated  as  a  licensee,  yet,  in 
either  event,  the  company  would  be  under 
no  liability  to  him  for  the  injury  in  ques- 
tion. 

A  trespasser  or  licensee  is  not  entitled  ta 
claim  immunity  from  danger  from  such  entry 
upon  another's  premises. 

UanHfnan  v.  Pittsburgh,  C,  d  St.  L,  R.  Co, 
45  Ohio  St.  20,  12  N.  E.  451;  Pittsburgh,  Ft, 
W,  d  C.  R,  Co.  V.  Bingham,  29  Ohio  St.  369, 
23  Am.  Rep.  751. 

In  no  case  has  the  party  complained  of 
been  held  accountable  where  the  accident 
could  not  have  been  anticipated.  The  whole 
theory  of  negligence  is  indeed  founded  upon 
the  idea  that  the  injury  could  have  been  an- 
ticipated. 

Kelley  v.  Columbus,  41  Ohio  St.  263. 

If  the  accident  could  not  have  been  fore- 
seen, then  there  was  no  negligence  upon  the 
part  of  the  company  in  leaving  the  torpedo 
upon  its  private  property,  and  the  act  of 
Swinehart  was  not  a  condition  contributing 
to  the  negligenee  of  the  company  to  bring- 
about  the  injurious  result,  but  was  an  inter- 
vening and  independent  cause  to  which  th^^ 
accident  was  attributable. 

Lane  r.  Atlantic  Works,  111  Mass.  136. 
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Messrs.  Tibbals  Sc  Frank,  for  defendant 
in  error:  ^ 

The  infltrumentality  by  which  the  injury 
was  produced  was  a  signal  torpedo,  and  what 
in  law  is  called  a  dangerous  agency,  used  by 
the  plaintilf  in  error  for  its  own  purposes. 

Bradford  Ulycerine  Co.  v.  St.  Ma/iys 
Woolai  Mfg.  Co.  CO  Ohio  St  500,  45  L,  R,  A. 
658,  54  N.  E.  528. 

This  court  has  uniformly  held  the  users 
of  dangerous  agencies  to  a  strict  accounta- 
bility. 

Defiance  Water  Co.  v.  Olinger,  64  Ohio  St. 
632,  32  L.  R.  A.  730,  44  N.  E.  238;  Tiffin  v. 
MoCoriiuick,  34  Ohio  St  038,  32  Am.  Rep. 
408.» 

The  signal  torpedo  is  a  dangerous  agency. 

llarriman  v.  Pittsburgh,  C.  d  St.  L.  H. 
Co.  45  Ohio  St  11,  12  N.  E.  451;  Pittsburgh, 
C.  d  St.  L.  R.  Co.  V.  Shields,  47  Ohio  St 
587,  8  L.  R.  A.  404,  24  N.  E.  058. 

The  place  where  the  injury  occurred  was 
very  close  to  the  station,  where  defendant 
expected  to  find  men,  women,  and  children 
expecting  to  be  carried  by  its  trains,  and, 
doubtless,  where  it  also  expected  to  find 
other  people,  men  and  boys,  without  other 
business  tnau  their  pleasure  or  curiosity. 

A  child  of  tender  years  is  involved. 

HarHman  v.  Pittsburgh,  O.  d  St,  L.  R. 
Co.  45  Ohio  St  11,  12  N.  E.  451. 

An  examination  of  the  so-called  "volun- 
teer" cases  will  show  a  wide  distinction  be- 
tween them  and  the  case  at  bar. 

In  many  of  the  cases  on  this  subject-mat- 
ter the  position  of  the  volunteer  is  said  to 
be  that  of  a  fellow  servant 

Mclntire  Street  H.  Co.  v.  Bolton,  43  Ohio 
St.  224,  1  N.  E.  333 ;  Wisoham  v.  Richards, 
130  Pa.  109,  10  L.  R.  A.  97,  20  AU.  532; 
Osboi-n^  V.  Kno!C  d  L.  R.  Co.  68  Me.  49,  28 
Am.  Rep.  16-  Barstow  v.  Old  Colony  R.  Co. 
143  Mass.  535,  10  N.  £.  255;  Ea9on  v.  Sabine 
•d  Fj.  T.  R.  Co.  05  Tex.  677,  57  Am.  Rep.  600. 

The  defendant  in  error  was  not  at  the  time 
•of  his  injury  in  the  relation  of  a  servant 
to  the  railroad  company. 

The  foundation  of  the  principle  as  to  oo- 
employees  is  the  doctrine  of  assumed  risks. 

It  does  not  include  direct,  voluntary  neg- 
ligence of  the  master  himself;  nor  does  it 
include  risks  which  in  the  exercise  of  ordi- 
nary care  a  servant  would  discover;  and  it 
4oe8  not  apply  to  an  infant,  further  than  the 
infant  has  capacity  and  intelligence  to  com- 
prehend and  understand  the  risks  assumed. 

Cleveland  Rolling  Mill  Co.  v.  Corrigan,  46 
Ohio  St  283,  3  L.  R.  A.  385,  20  N.  E.  466; 
Johnson  v.  Ashland  Water  Co.  71  Wis.  653, 
31  N.  W.  823 ;  Rhodes  v.  Georgia  R.  d  Bkg. 
Oo.  84  Ga.  320,  10  S.  E.  922;  Evarts  v.  St. 
Paul,  M.  d  M.  R.  Co.  56  Minn.  141,  22  L.  R. 
A.  603,  67  N.  W.  459. 

Bnrkety  J.,  delivered  the  opinion  of  the 
•conit: 

The  first  question  arises  as  to  the  intro- 
•duction  of  part  of  the  evidence  by  Dr.  Bauer. 
He  testified  that  on  the  day  of  the  accident 
he  was  in  the  station  when  the  freight  train 
from  the  north  pulled  in  upon  the  side  track, 
and  that,  "while  in  there,  one  of  the  train 
^2  L.  R.  A. 


crew,  I  took  it  to  be.  came  in  and  held  a  con- 
versation— "  Objection  being  made,  counsel 
for  plaintiff  said,  "Describe  this  man  that 
came  in.''  Counsel  for  defendant,  still  ob- 
jecting, said,  "He  may  describe  the  man."* 
The  witness  answered,  "He  was  a  stranger 
to  lue,  but  he  was  a  trainman,— one  of  the 
train  crew."  The  court  was  asked  to  ex- 
clude and  rule  out  this  testimony,  but  re- 
fused to  do  so,  to  which  there  was  an  excep- 
tion saved.  This  testimony  was  not  compe- 
tent When  a  party  offers  evidence,  he  must 
first  qualify  his  witness  to  speak  as  to  the 
subject-matter.  Here  the  witness  failed  to 
show  that  he  was  qualified  to  say  whether 
the  man  was  one  of  the  crew  or  not.  And, 
objection  being  made  by  counsel  for  the  de- 
fendant, it  was  incumbent  upon  the  plaintiff 
to  show  that  the  witness  had  some  means  of 
knowledge  upon  the  subject,  and  was  not 
just  merely  guessing  at  it.  The  same  wit- 
ness also  testified  that  this  trainman  ob- 
tained an  object  from  the  station  agent,  and 
that  the  trainman  and  the  station  agent  had 
some  conversation  about  it,  and  the  station 
agent  said :  "Here  is  ona  1  have  got  one/* 
— ^and  handed  it  to  the  trainman;  that  the 
object  was  a  metallic  box  about  3  inches 
long,  2^2  inches  wide,  and  %  of  an  inch 
thick,  with  rounded  ends;  that  at  the  time 
he  did  not  know  what  it  was,  but  that  he 
knew  at  the  time  of  testifying  that  it  was 
a  signal  torpedo.  To  all  of  tiiis  testimony 
there  was  objection,  and  proper  exceptions 
saved.  As  the  witness  had  not  qualified  as 
to  whether  the  man  who  came  into  the  sta- 
tion was  a  trainman  or  not,  the  evidence  aa 
to  the  conversation  waa  incompetent.  If  the 
witness  did  not  know  on  that  day  what  the 
object  BO  delivered  by  the  station  agent  was, 
but,  by  knowledge  subsequently  obtained, 
knew  at  the  time  he  testified  that  it  was 
a  signal  torpedo,  it  was  competent  for  him 
to  testify  to  the  fact  as  he  knew  it  to  be  at 
the  time  of  testifying.  Runyan  v.  Price,  15 
Ohio  St  1,  86  Am.  Dec.  459.  A  witness  may 
see  a  stranger  and  not  know  who  he  is,  but 
by  knowle^e  subsequently  obtained,  as  by 
acquaintance  and  association  with  him,  he 
may  be  able  years  afterwards  to  testify  posi- 
tively who  the  stranger  was.  A  witness 
should  testier  as  his  knowledge  is  at  the 
time  of  testifying,  and  not  as  his  ignorance 
was  at  a  previous  time. 

Upon  tne  trial,  counsel  for  the  railroad 
company  requested  the  court  to  charge  as  fol- 
lows: "If  you  find  that  at  the  time  the 
plaintiff,  Raymond  Gilbert  Marsh,  received 
his  injury,  he  was  on  the  property  of  the 
railroad  company  for  no  purpose  except  to 
place  the  north  switch  light  in  position,  pur- 
suant to  the  re<niest  of  the  station  agent, 
Swinehart,  then  1  say  to  you  that  the  fact 
that  the  railroad  company  had  permitted 
the  public  to  travel  over  this  part  of  its 
property  without  objection  would  not  enti- 
tle the  plaintiff  to  receive  at  the  time  of 
his  injury  that  degree  of  protection  from  in- 
jury which  such  public  would  have  been  en- 
titled to  receive,  nor  that  degree  of  protec- 
tion he  would  have  been  entitled  to  receive 
had  he  hem  upon  the  property  aa  one  of 
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the  public."  This  request  was  refused,  and 
the  court  charged  the  jury  upon  the  same 
subject  as  follows:  '"And  I  say  to  you  fur- 
ther upon  this  point  that  it  is  negligence  for 
the  servants  of  such  railroad  company,  wan- 
tonly and  needlessly,  and  without  notice, 
warning,  or  other  precaution,  to  place  and 
leave  exposed  to  observation,  at  such  point 
-or  place  on  its  railroad  where  the  public,  in- 
cluding children,  are  and  have  been  so  per- 
mitted by  the  company  to  travel  and  pas», 
4Ln  apparently  harmless,  but  in  fact  highly- 
^xplo&ive  and  dangerous,  object,  like  a  sig- 
nal torpedo,  easily  picked  up  and  handled  by 
children  and  likely  to  attract  them,  and 
known  to  such  servants  to  be  such.  The 
question,  therefore,  gentlemen,  comes  to 
this:  It  is  admitted  that  this  boy  was  in- 
jured by  the  explosion  of  a  signal  torpedo 
•on  the  railroad  track.  The  plaintiff  charges 
that  it  was  placed  there  and  left  unexploded, 
and  that  at  that  time  and  place,  and  under 
thoee  circumstances,  the  track  having  been 
commonly  used  for  a  long  time  by  the  pub- 
lic and  by  children  as  a  passageway  with  the 
knowledge  of  the  defendant,  and  with  its 
peruiiission,  and  that  the  defendant  was 
guilty  of  a  want  of  ordinary  care  in  such 
use  of  its  property,  and  by  placing  this  tor- 
pedo upon  its  tracks  and  permitting  it  to  lie 
there  unexploded,  whereby  the  plaintiff  was 
injured.  Now,  this  is  the  plaintiff's  daim. 
<.  .  .  The  burden  of  proof,  as  I  have 
stated  to  you,  is  upon  the  plaintiff  to  esrtab- 
lish  these'  propositionB  by  a  preponderance 
-of  the  evidence.  He  must  show  you  that  the 
railroad  company  permitted  its  tracks  and 
right  of  way  to  be  used  by  the  public  and  by 
•children  in  the  manner  that  I  have  already 
stated  to  you,  and  that  while  he  was  there 
upon  that  track,  or  passing  along  the  same, 
under  the  circumstances  stated  in  his  peti- 
tion, that  he  was  injured  by  the  explosion 
•of  this  torpedo,  and  that  Uie  torpedo  was 
placed  there  and  left  unexploded  by  the  de- 
fendant, its  servants  or  agents."  Proper 
•exceptions  were  saved  to  this  charge  and  to 
the  refusal  of  the  court  to  charge  as  re- 
-quested.  The  court  erred  in  refusing  to 
charge  as  requested,  and  in  the  charge  a« 
given,  and  in  refusing  to  rule  out  the  evi- 
•dcnce  as  to  the  travel  of  the  public  includ- 
ing children,  upon  and  along  the  railroad, 
ancl  also  in  receiving  such  evidence.  The  er- 
ror occui'red  by  regarding  the  principles  of 
the  case  of  Harriman  v.  Pittsburgh,  0.  d  St, 
L.  R.  Co.  45  Ohio  St  11,  12  N.  £.  451,  as 
applicable  to  the  facts  of  this  case.  In  that 
-case  an  unexploded  signal  torpedo  was  know- 
ingly and  recklessly  left  on  the  railroad 
track  at  a  point  where  the  public,  including 
-children,  had  for  years  been  permitted  to 
•cro69  the  track,  using  it  as  a  path  of  travel, 
and  the  torpedo  was  picked  ud  by  a  boy  at 
that  place  while  using  the  path  of  travel  in 
the  usual  manner,  as  one  of  the  public  pass- 
ing and  repassing  along  the  same;  while  in 
the  cafle  at  bar  the  torpedo  was  not  picked 
up  by  the  boy  while  passing  along  and  upon 
the  railroad  track  as  one  of  the  public,  but 
^hile  goin^  upon  the  track  in  the  perform- 
•ance  of  his  engagement  with  the  station 
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agent,  to  light  the  lamp  at  the  switch  stand. 
His  being  upon  the  track  at  that  time  was 
not  induced  by  the  fact  that  the  track  had 
been  used  for  years  as  a  line  of  travel  by 
the  public,  but  by  reason  of  his  engagement 
to  light  the  lamps.  His  rights  and  the  li- 
abilities of  the  railroad  company  would  have 
been  the  same  if  the  track  of  a  railroad  com- 
pany had  never  been  used  as  a  line  of  travel, 
or  if  the  injury  had  occurred  while  the  boy 
Mr  as  going  to  the  switch  stand  south  of  the 
highway,  where  the  railroad  was  not  used 
as  a  line  of  travel,  so  far  as  appears  in  this 
case.  The  principle  is  the  same  as  that  held 
in  KelUy  v.  Columbw,  41  Ohio  St.  263,  270, 
where  the  court  says :  "If  there  had  been  a 
business  room  in  the  building,  or  upon  an- 
other part  of  the  lot,  which  would  have  been 
an  implied  invitation  to  the  public  to  go 
there,  it  still  would  not  help  the  plaintiff, 
when  he  admits  that  he  did  not  go  upon  the 
lot  for  any  such  purpose." 

Counsel  for  the  railroad  company  also  re- 
quested the  court  to  ^ive  the  following  char- 
ges to  the  jury,  whi(£  were  refused,  and  ex- 
ceptions talcen:  "(2)  I  say  to  you  further 
that  if  you  find  that  he  was  upon  that  part 
of  the  property  of  the  railroad  company 
where  he  received  his  injury,  at  the  time  he 
received  his  injury,  only  for  the  purpose  of 
placing  the  north  switch  light  in  position  nt 
Swinehart's  request,  then  his  right  to  be 
there  was  no  greater  than  that  of  a  licensee, 
and  the  compajiy  was  under  no  obligation  to 
do  more  than  refrain  from  inflicting  wilful 
injury  upon  him.  (3)1  say  to  you  further 
that,  if  you  find  that  plaintiff  was  at  the 
place  where  the  injury  was  received  for  no 
purpose  except  to  carry  out  the  request  of 
Swinehart  as  to  the  switch  light,  then  and 
thereby  he  assumed  all  risks  of  injury,  short 
pf  wilful  injury,  that  might  result  from  the 
negligence  of  any  servant  of  the  company. 
(4)  If  you  find  that  any  member  of  the  train 
crew  of  the  local  freight  train  which  reached 
Myersville  between  twelve  and  one  o'clock 
p.  M.  on  the  day  of  the  accident  left  an  un- 
exploded torpedo  upon  the  property  of  the 
railroad  company,  where  the  plaintiff  re- 
ceived his  injury,  which  torpedo  was  found 
and  exploded  by  the  plaintiff  at  that  place 
while  there  pursuant  to  the  request  of  Swine- 
hart to  place  said  north  switch  light  in  posi- 
tion, and  in  consequence  thereof  he  received 
the  injuries  complained  of,  then  I  say  to  you 
further  that  such  act  of  said  member  of  that 
train  crew  would  not  constitute  negligence 
of  the  company,  of  which  the  plaintiff  could 
in  law  complain.  (5)  The  petition  in  this 
case  does  not  aver  that  the  defendant  had 
knowledge  of  the  fact  that  the  plaintiff  was 
lighting  and  carrying  the  switch  lamps  back 
and  forth  alon^  the  railroad,  or  that  the 
plaintiff  was  going  back  and  forth  along  the 
railroad  for  any  purpose;  and,  unless  you 
can  find  from  the  evidence  that  the  injury  to 
the  plaintiff  was  wilfully  and  intentionally 
caused  by  the  defendant,  then  your  verdict 
should  be  for  the  defendant."  There  was  no 
error  in  refusing  these  requests.  The  re- 
quests are  all  foimded  upon  the  theory  that 
on«  who,  upon  request,  voluntarily  assist* 
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the  servant  of  a  corporation  in  the  perform- 
ance of  his  duties  without  the  knowledge  of 
the  oiTicers,  the  serwuit  havii^  no  authority 
to  procure  such  assistance,  is  a  volunteer, 
and  can  recover  from  the  conipany  only  for 
wilful  injuries  inflicted  upon  him.  Upon  the 
hearing  this  view  was  persistently  urged  by 
counsel  for  plaintiff  in  error,  both  in  their 
brief  and  upon  oral  argument.  Where  a 
persMi,  at  the  request  of  a  servant  of  a  cor- 
poration, assists  such  servant  in  the  per- 
formance of  his  work,  without  any  purpose 
or  benefit  of  his  own  to  be  served  by  such  as- 
sistance, he  is  regarded  as  a  mere  volunteer ; 
and  the  requests  to  charge  would  be  appli- 
cable  to  such  a  case.  But  where  he  has  a 
purpose  or  benefit  of  his  own  to  be  served  by 
such  assistance,  in  addition  to  the  purpose 
of  assisting  tlie  servant,  he  is  regardea  as 
acting  in  his  own  behalf,  with  at  least  the 
acquiescence  of  the  company.  A  trespasser 
who  is  upon  the  company's  premises  wrong- 
fully, and  a  mere  volunteer,  stand  upon  sub- 
stantially the  same  footing,  and  are  entitled 
to  recover  only  for  such  negligence  as  occurs 
after  the  servants  of  the  company  discover 
their  perilous  situation;  that  is,  for  wilful 
or  intentional  injury.  But  there  is  a  class 
between  mere  volunteers  and  trespassers, 
and  partaking  somewhat  of  the  characteris- 
tics of  each;  that  is,  where  the  person  as- 
si«(ts  the  servant  at  his  request,  not  only  for 
the  purpose  of  assisting  in  the  work  of  the 
master,  out  also  for  a  purpose  and  benefit  of 
his  own.  In  such  cases  it  cannot  be  said 
that  he  is  wrongfully  upon  the  premises,  be- 
cause he  is  invited  by  the  servant  in  charge. 
The  master  may  not  have  assented,  but  nei- 
ther has  he  dissented;  and  being  there  upon 
the  invitation  of  the  servant  in  charge,  and 
there  being  no  dissent  of  the  master,  he  is 
regarded  as  being  there  by  sufferance.  And, 
being  there  by  sufferance,  he  is  rightfully 
there  for  the  double  purpose  of  aiding  the 
servant,  and  thereby  furthering  the  interests 
of  the  master,  and  of  furthering  his  own  pri- 
vate interests  in  his  own  behalf  and  for  his 
own  purposes  and  benefits.  In  such  cases 
the  person  so  assisting  cannot  be  held  to 
thereby  become  a  servant  of  the  master,  be- 
cause the  servant  inviting  such  assistance 
has  no  power  or  authority  to  employ  other 
servants,  and  therefore  the  law  of  fellow 
servants  is  not  applicable.  As  such  assist- 
ant is  not  a  trespasser,  and  not  a  fellow  sei*^'- 
ant,  and  not  a  mere  volunteer,  the  law  as- 
signs to  him,  without  name,  the  position  of 
one  who,  being  upon  the  premises  of  another 
by  the  sufferance  of  such  other,  performing 
labor  or  service  for  his  own  purpose  and  ben- 
efit in  his  own  behalf,  is  entitled  of  right  to 
be  protected  sgainst  the  negligence  of  the 
owner  of  the  premises  or  his  servants.  The 
case  of  Mclnture  Street  R.  Co.  v.  Bolton,  43 
Ohio  St.  224,  1  N.  E.  333,  was  decided  upon 
this  principle  although  the  principle  is  not 
very  clearly  stated  in  the  report  of  the  case. 
The  case  of  Eason  v.  Sabine  d  E,  T,  R.  Co. 
65  Tex.  577,  57  Am.  Rep.  600,  belongs  to  the 
same  class.  The  court  in  that  case  says: 
"The  principle  upon  which  a  recovery  is  al- 
lowed is  this:  The  injured  person  is  not  a 
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volunteer,  but  engaged,  at  the  request  or 
with  the  permission  of  the  railway's  agents,, 
in  a  transaction  of  interest  as  well  to  him- 
self or  his  master  as  to  the  railroad  com* 
pany,  and  this  entitles  him  to  the  same  pro* 
tection  against  the  negligence  of  the  com- 
panv's  sex-vants  as  if  he  were  at  the  time  at- 
tending to  his  own  private  affairs.  Though 
performing  a  service  beneficial  to  both,  he  i» 
doing  so  in  his  own  behalf,  and  not  as  a  serv- 
ant of  the  company.  The  request  or  ac- 
quiescence gives  him  the  right  to  perfonn 
the  service ;  the  fact  that  he  acts  in  his  own 
behalf,  however  beneficial  his  labors  may  be 
to  the  company,  gives  him  the  right  to  be- 
protected  against  the  n^ligence  of  the  com- 
pany's servants."  There  is  also  a  clear  ex- 
planation of  this  principle  in  Church  v.  Chi- 
cago, M.  d  8t.  P.  R.  Co.  60  Minn.  218,  221,. 
1«  L.  R.  A.  801,  52  N.  W.  647.  Many  other 
cases  illustrating  this  principle  in  its  appli- 
cation to  different  facts  are  found  in  the 
above  cases,  and  in  cases  cited  by  counsel  in 
their  briefs,  and  whic^  the  reporter  will 
carry  into  the  report  of  this  case.  As  the 
boy  in  this  case  by  his  engagement  with  the 
station  agents  was  to  periorm  a  service  in 
lighting  and  cleaning  the  lamps  beneficial  to 
the  company,  on  the  one  hand,  and  to  him- 
self, on  the  other,  as  he  was  to  receive  and 
did  receive  pay  from  the  agent  for  his  serv- 
ices, we  think  that  he  was  on  the  railroad 
at  the  time  of  the  injury  by  the  sufferance 
of  the  company, — ^not  as  a  servant  of  the 
company,  nor  as  a  trespasser,  nor  as  a  mere 
volunteer,  but  as  one  performing  a  service 
in  his  own  behalf,  and  for  his  own  purpose 
and  benefit, — ^and  entitled  of  right  to  be  pro- 
tected against  the  negligence  of  the  servants 
of  the  company. 

One  case  is  cited  by  counsel  for  defendant 
in  error,  and  we  know  of  no  other  {Rhodes 
V.  Georgia  R.  d  Bkg.  Co.  84  Ga.  320,  10  S.  E. 
022),  where  it  is  in  effect  held  that  where  » 
child  under  the  age  of  discretion  assists, 
upon  request,  the  servant  of  a  railroad  com- 
pany in  the  performance  of  his  duties,  with- 
out any  purpose  or  benefit  of  his  own  to  be 
subserved  thereby,  and  therefore  a  mere  vol- 
unteer, and  is  injured  by  the  negligence  of 
such  servant  while  in  the  act  of  assisting- 
him,  the  ocMnpany  is  liable  to  such  child  in 
damages.  Whether  this  decision  was  in- 
duced by  the  statutes  of  that  state  does  not 
clearly  appear,  but  it  probably  was,  because, 
in  addition  to  their  statutes  as  to  children 
under  the  age  of  discretion,  referred  to  in 
the  opinion,  |  3033  of  their  Ck)de  provides  a» 
follows:  ''A  railroad  company  shall  be  li- 
able for  any  damage  done  to  persons,  stock, 
or  other  pix>p€rty,  by  the  running  of  the  lo- 
comotives, or  cars,  or  other  machinery  of 
such  company,  or  for  damage  done  by  any 
person  in  the  employment  and  service  of  such 
company,  unless  the  company  shall  make  it 
appear  that  their  agents  have  exercised  all 
ordinary  and  reasonable  care  and  diligence, 
the  presumption  in  all  cases  being  against 
the  company."  T^e  injury  in  that  case  oc- 
curred in  moving  a  freight  car.  This  section 
is  broad  enough  to  make  a  railroad  company 
liable  to  mere  volunteers,  whether  adults  or 
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infants,  and  yet  H  is  conceded  in  the  opin- 
ion that  a  mere  volunteer  cannot  recover. 
The  exact  ground  of  the  decision  is  not 
clearly  painted  out.  and  whether  the  courts 
of  this  state  would  go  to  the  extreme  limit 
of  that  case  may  well  be  doubted.  But  we 
are  not  required,  however,  in  the  case  at  bar, 
to  go  to  the  extent  of  the  Georgia  case,  be- 
cause here  the  boy  had  a  right  to  be  pro- 
tected against  the  negligence  of  the  servants 
of  the  company  upon  tSc  principles  herein- 
before stated.  As  the  company  had  em- 
ployed a  proper  person  for  station  agent,  it 
had  the  right  to  rely  upon  him,  and  presume 
that  he  would  perform  his  duty  as  to  light- 
ing and  cleaning  the  lamps,  and  it  was  not 
bound  to  anticipate  that  the  station  agent 
would  employ  a  boy  of  tender  years  to  per- 
form that  duty  for  him,  and  therefore  it 
was  not  bound  to  keep  its  right  of  way 
in  a  eafer  condition  than  would  have  been 
required  in  case  the  station  agent  had  at- 
tended to  the  lights  himself.  If,  however, 
the  oompaiTfr  had  knowledge  that  the  boy 
was  actually  performing  that  service,  and 
for  that  purpose  was  dally  passing  over  and 
along  its  track,  it  was  bound  to  anticipate 
that  an  unexploded  signal  torpedo  upon  its 
track  might  be  picked  up  and  exploded  by 
him,  to  his  injury;  and  the  leaving  of  such 
torpedo  upon  the  track,  either  wrongfully  or 
negligently,  by  the  servants  of  the  company, 
would  be  such  negligence  as  would,  in  case 
of  injury  to  the  lx>y  by  reason  thereof,  sus- 
tain an  action  against  the  company. 

Counsel  for  d^endsjvt  in  error  have  cited 
and  strongly  urged  the  cases  of  Defiance  Wa- 
ter  Co,  V.  Olinger,  54  Ohio  St  532,  32  L.  R. 
A.  736,  44  N.  £.  238,  and  Bradford  Olycer- 
ine  Co.  v.  8t.  Marye  Woolen  Mfg,  Co,  00 
Ohio  St.  560,  45  L.  R.  A.  658,  54  N.  £.  528, 
but  those  cases  are  not  applicable  to  the 
case  at  bar.  The  principle  of  those  cases 
and  Fletcher  v.  Rylands,  U  R.  1  Exch.  265, 
upon  which  they  are  founded,  is,  that  if  the 
owner  of  a  dangerous  animal  or  substance 
allows  it  to  escape,  or  sends  it  from  his  own 
premises  upon  the  premises  of  another,  he  is 
liable  for  all  proximate  damages  resulting 
therefrom.  In  the  Defiance  Water  Co,  Case, 
water  was  allowed  to  escape,  and  in  the 
Bradford  Olycerine  Co,  Case,  force  or  con- 
cussion was  allowed  to  escape  to  the  prem- 
ises of  another,  and  it  was  held  that  proper 
damages  might  be  recovered.  The  following 
cases  tiirow  some  light  upon  the  rights  of 
the  parties  wtiere  some  substance  is  cast 
upon  the  premises  of  another :  Columbus  d 
H,  Coal  d  /.  Co.  y.  Tucker,  48  Ohio  St.  41, 
12  L.  R.  A.  577,  26  N.  E.  630;  Collins  v. 
Ckartiers  Valley  Gas  Co,  131  Pa.  143,  6  L. 
R.  A.  280,  18  Atl.  1012;  Letts  v.  Kessler,  54 
Ohio  St.  73,  40  L.  R  A.  177,  42  N.  E.  765; 
Kelley  v.  Ohio  (HI  Co.  57  Ohio  St  317,  39  L. 
R.  A.  765,  49  N.  E.  399.  In  the  case  at  bar 
nothing  was  sent  or  allowed  to  escape  from 
the  premises  of  the  railroad  company,  but 
the  injury  occurred  upon  its  own  premises. 
ITie  boy  came  to  the  dangerous  object,  in- 
stead of  its  escaping  and  going  to  him.  The 
principles  governing  the  two  conditions  are 
very  different  As  signal  torpedoes  are  nec- 
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essary  in  the  operation  of  trains  on  rail- 
roads, the  possession  of  them  by  men  of  the 
train  crew  cannot  be  regarded  as  negligence, 
and  it  cannot  be  presun^  that  they  are  neg- 
ligently used ;  but  negligence  in  such  a  case, 
as  in  all  others,  must  be  proved  either  by 
testimony  directly  establishing  the  fact,  or 
by  the  proof  of  facts  from  which  such  negli- 
gence will  reasongably  fellow  and  be  pre- 
sumed. The  jury  cannot  be  allowed  to  guess 
that  there  was  negligence,  without  some 
proof  thereof,  either  direct  or  inferential. 

For  the  errors  above  pointed  out,  the 
judgments  of  the  lower  courts  are  reversed, 
and  the  cause  remanded  to  the  Court  of  Com- 
mon Pleas  for  a  new  trial. 

Williams,  J.,  dissenting: 

The  purport  of  the  instruction  requested 
by  the  defendant,  the  refusal  to  give  whictk 
is  made  a  ground  for  reversing  the  judg- 
ments below,  is,  in  its  application  to  the 
facts  of  this  case,  that  because  the  plaintiff,, 
when  he  received  the  injury  of  which  he  com- 
plains, was  on  the  defendant's  railway  at  the 
instance  and  procurement  of  the  agent  of  the 
company,  it  was  absolved  from  the  duty  of 
observing  ordinary  care  for  his  protection,, 
and  liable  only  for  wilful  injury.  It  is  to 
the  maintenance  of  that  proposition  that  the 
argument  in  the  briefs  for  the  plaintiff  in 
error  is  chiefly  directed.  The  statement  of 
the  proposition,  as  there  made,  is  that,  a» 
the  jury  specially  found  "the  evidence  did 
not  show  that  the  boy  [the  plaintiff]  wa» 
upon  the  property  of  the  company  for  any 
purpose  except  the  performance  of  his  con- 
tract with  the  station  agent,  the  proper  per- 
son for  the  boy  to  look  to  for  protection  or 
indemnity  would  be  the  person  [the  agent] 
who  sent  him  into  danger,"  and  that  "under 
these  ciroumstances  the  company  owed  him> 
no  duty  of  protection,  except  against  wilful 
injury,"  The  evidence  shows  that  the  de- 
fendant had  intrusted  to  its  station  agent 
the  duty  of  keeping  lighted  a  switch  some 
distance  from  the  station  at  all  proper  times, 
the  method  of  doing  which  was  by  placing 
there  at  night  lighted  lamps  that  were  left 
in  the  agent's  custody  for  that  purpose. 
These  lamps  were  carried  from  the  station 
to  the  switch  in  time  to  be  lighted  before 
dark,  and  the  next  day  taken  back  to  the 
station  to  be  cleaned  and  made  ready  for 
use  at  the  switch  at  night  The  defendant's 
agent  who  had  the  full  charge  of  this  work, 
employed  the  plaintiff,  a  b^  ten  years  of 
age,  to  carry  tne  lamps  both  ways  between 
the  station  and  the  switeh.  He  had  been 
performing  that  service  daily  for  several 
months  before  receiving  his  injury.  While 
so  engaged  he  was  frequently  noticed  on  the 
railway  by  the  defendant's  employees  in 
charge  of  and  operating  traine  over  Uie  road 
at  that  place;  and  the  jury  found,  in  re- 
sponse to  an  interrogatory  submitted  by  the 
defendant,  that  prior  to  the  plaintiff's  in- 
jury the  conductors,  engineers,  and  brake-  * 
men  of  the  defendant's  trains  had  opportuni- 
ties to  know  that  "the  plaintiff  was.  accus- 
tomed to  pass  up  and  down  the  traclc  to  at- 
tend to  the  switch  lighte."  It  was/whUe  Jh;aT^ 
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plaintiff  was  upon  the  defendant's  railway 
in  the  performance  of  this  work  that  he 
found  the  torpedo  and  was  injured  by  itb 
explosion. 

Independent  of  the  plaintiff's  right  to  go 
upon  the  railroad  at  that  place,  because  it 
had,  by  the  acquiescence  of  the  defendant, 
practically  become  a  generally  traveled  high- 
way, he  was  in  no  sense  a  trespasser  or 
wrongdoer.  Though  the  contract  with  the 
defendant's  agent  was  not  binding  on  the 
company,  for  want  of  authority  on  his  part 
to  make  it)  and  no  contractual  relation  ex- 
isted between  the  company  and  the  plaintiff, 
he  was  nevertheless  there  in  the  perform- 
ance of  a  service  for  the  companv  at  the 
express  invitation  of  its  agent,  in  whose  con- 
trol that  service  had  been  placed  by  the  com- 
pany. Even  if  notice  to  the  defendant's 
station  agent  of  the  presence  of  the  boy  on 
the  railway  under  those  circumstances,  and 
of  his  daily  custom  of  parsing  along  the 
track  while  engaged  in  the  work  he  was  so 
employed  to  do  should  not  be  held  sufficient 
to  charge  the  company  with  notice  of  such 
use,  the  defendant  otherwise  had  the  means 
of  knowing,  by  the  exercise  of  ordinary  care, 
thnt  the  ^Maintiff,  in  the  performance  of  his 
service,  was  required  and  accustomed  to  go 
from  the  station  to  the  switch  and  back,  and 
thus  necessarily  pass  along  the  company's 
track,  from  which  it  might  properly  be  in- 
ferred that  the  defendant  acquiesced  in  that 
use  of  its  track.  And  a  person  of  ordinary 
prudence  would  reasonably  expect  that  the 
boy  would  pick  lip  an  attractive  article, 
like  an  unexploded  torpedo,  left  exposed  at 
that  place,  and,  following  his  childish  in- 
stincts, would  be  likely  to  handle  and  ex- 
plode it  The  company  should  therefore  be 
held  to  the  use  of  ordinary  caje  to  prevent 
the  exposure  of  the  boy  to  that  situation  of 
danger.  EwrHma^  v.  Pitishurghf  C.  d  8t. 
L,  R.  Co.  46  Ohio  St.  11,  12  N.  E.  461 ;  PittB- 
hurgh,  C.  d  8i.  L,  R,  Co.  v.  Shields,  47  Ohio 
St.  387,  8  L.  R.  A.  464,  24  N.  E.  658 ;  Pouoers 
v.  Uarlowy  63  Mich.  507,  61  Am.  Rep.  164, 
19  N.  W.  257.  Besides,  it  is  held  in  the  ma- 
jority opinion  in  this  case,  as  I  understand 
it,  that  as  the  plaintiff,  when  he  was  in- 
jured was  on  the  defendant's  road  in  pur- 
suance of  his  engagement  with  the  station 
agent  in  the  performance  of  a  service  for 
the  benefit  of  the  compejiy,  of  which  the 
agent  had  control,  the  duty  of  due  care  to 
protect  the  plaintiff  against  injury  rested 
upon  the  company.  In  that  opinion  it  is 
said  that  "as  the  boy  in  this  case,  by  his  en- 
gagement with  the  station  agent,  was  to  per- 
form a  service  in  lighting  and  cleaning  the 
lamps  beneficial  to  the  company,  on  the  one 
hand,  and  to  himself  on  the  other,  as  he  was 
to  receive  and  did  receive  pay  from  the  agent 
for  his  services,  we  think  that  he  was  on  the 
railroad  at  the  time  of  the  injury  by  the 
sufferance  of  the  company, — ^not  as  a  serv- 
ant of  the  company,  nor  as  a  trespasser,  nor 
as  a  mere  volunteer,  but  as  one  performing 
a  service  in  his  own  behalf  and  for  his  own 
purpose  and  benefit, — and  entitled  of  right 
to  be  protected  against  the  negligence  of  the 
servante  of  the  company."  In  either  view  of 
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the  case,  therefore,  ordinary  care  was  the 
measure  of  the  defendant's  obligation  to  the 
plaintiff;  and  the  refusal  of  the  court  to 
charge,  as  requested,  that  the  company  was 
liable  only  for  wilful  injury,  was  not  error. 

The  doctrine  of  fellow  servants  appears 
to  be  inapplicable  to  the  case.  The  cause  of 
action  arose  in  April,  1896,  and  the  action 
was  commenced  in  August  of  that  year.  The 
negligence  charged  as  the  proximate  cause 
of  plaintiff's  injury  is  not  that  of  the  station 
agent  but  is  that  of  the  defendant's  em- 
ployees in  charge  and  control  of  its  trains, — 
a  separate  and  distinct  department  of  its 
service;  so  that  under  our  statute  they  were 
neither  fellow  servante  of  the  stetion  agent 
nor  of  the  plaintiff,  if  he  may  be  called  the 
servant  of  the  company  at  all. 

The  reversal  of  the  judgmente  for  error 
in  the  charge  given  by  tiie  court  is  based  on 
the  proposition  that  because  the  plaintiff, 
when  injured,  was  on  the  defendant's  road- 
way under  his  engagement  with  the  station 
agent,  he  lost  the  r^t  which  he  otherwise 
had  as  one  of  the  public  that  used  the  rail- 
road, with  permission  of  the  company,  as  a 
traveled  highway.  If,  however,  as  held  in 
the  majority  opinion,  the  plaintiff  was  right- 
fully on  the  railroad  trade  when  he  was  in- 
jured, because  he  wa«  there  in  pursuance 
of  his  engagement  with  the  defendant's 
agent,  and  that  gave  him  the  right  to  protec- 
tion from  the  negligence  of  the  defendant 
it  would  seem  to  be  unimportant  that  he 
should  have  that  rigiit  for  any  other  reason; 
for,  if  the  company  was  liable  for  ite  negli- 
gence upon  the  ground  ateted,  the  plaintiff 
was  entitled  to  recover  upon  proof  of  such 
negligence,  and  no  oontriDutory  negligence 
appeared,  although  he  was  not  then  in  the 
use  of  the  track  as  one  having  the  right  to 
it  as  a  generally  traveled  way.  In  that  view 
of  the  case  the  portion  of  the  charge  in  ques- 
tion was  unavailable  as  a  ground  of  error, 
because  immaterial.  But  no  reason  is  given, 
nor  is  any  perceived,  why  both  rights  may 
not  coexist,  nor  why  the  exercise  of  one 
should  destroy  the  other.  Indeed,  the  use  of 
the  railroad  track  by  the  plaintiff  when  pur- 
suing his  employment  with  the  stetion  agent 
WAS  a  use  of  it  as  a  way  of  travel;  and  his 
right  to  use  it  as  a  traveled  way  was  not  im- 
paired, nor  that  nature  of  ite  use  changed,  by 
the  fact  that  the  defendant's  agent  requested 
him  to  make  that  uac  of  it  any  more  than  it 
would  be  if  he  traveled  over  the  track  at 
the  request  of  any  other  person,  or  on  an 
errand  for  his  parente,  or  on  his  way  to 
school.  The  only  effect  of  his  employment 
by  the  defendant's  agent  was  to  give  him  an 
additional  ground  for  claiming  that  he  was 
lawfully  on  the  railway  when  he  received 
his  injury.  But  if  it  were  otherwise,  and  he 
was  on  the  railroad  only  in  pursuance  of 
his  employment,  he  was,  as  has  been  seen, 
lawfully  there,  and  on  that  ground  entitled 
to  recover  in  his  action,  if  without  fault 
on  his  part  his  injury  was  caused,  as  he 
claimed,  through  the  negligence  of  the  com- 
pany in  the  use  of  the  torpedo;  and  hence, 
it  became,  not  only  proper,  but  necessary, 
that  the  jury  should  be    instructed    as    to 
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what  would  constitute  negligence  in  the  ujbc 
of  such  dangerous  instruments  by  a  railroad 
company  where  children  should  be  expected 
to  go.  The  instruction  which  the  court  gave 
on  that  subject  is  part  of  the  charge  for 
which  the  judgmenU  below  have  been  re- 
versed, and  is  as  follows:  "It  is  negligence 
for  the  servants  of  such  railroad  company, 
wantonly  and  needlessly,  and  without  no- 
tice, warmng,  or  other  precaution,  to  place 
urd  leave  exposed  to  observation  at  such 
point  or  place  on  its  railroad  where  the  pub- 
lic, including  children,  are  and  have  been  so 
permitted  by  the  company  to  travel  and  pass 
an  apparently  harmless,  but  in  fact  hignly- 
explosive  and  dangerous,  object,  like  a  signal 
torpedo,  easily  picked  up  and  handled  by 
children,  and  likely  to  attract  them,  and 
known  to  such  servants  to  be  such."  This 
portion  of  the  charge  is  taken  from  the  syl- 
labus in  the  Uarriman  Case,  45  Ohio  St.  11, 
12  K.  E.  451.  Its  soundness  as  a  proposi- 
tion of  law  is  not  disputed.  .Its  principle 
has  been  accepted  and  approved  in  many 
cases,  not  only  in  this  state,  but  in  other 
states  generally.  Its  applicability  to  this 
case,  in  cither  view  that  hae  been  taken  of 
it.  seems  evident.  Beyond  that  instruction 
and  the  statement  of  the  plaintilT's  claim, 
there  is  nothing  more  in  the  charge  com- 
plained of,  except  that  the  burden  was  on 
the  plaintiff  to  show  "that  the  railroad  com- 
pany permitted  its  tracks  and  right  of  way 
to  be  used  by  the  public  and  by  children  in 
the  manner  that  I  have  already  stated  to 
you,  and  that  while  he  was  there  upon  that 
track,  or  passing  along  the  same,  under  the 
circumstances  stated  in  his  petition,  that  he 
was  injured  by  the  explosion  of  this  torpedo, 
and  that  the  torpedo  was  placed  there  and 
left  unexploded  by  the  defendant,  its  serv- 
ants ,or  agents."  Certainly  it  was  not  im- 
proper for  the  court  to  charge  the  jury  that 
the  burden  was  on  the  plaintiff  to  show  that 
he  w^as  injured  by  the  explosion  of  the  tor- 
pedo, and  that  it  was  placed  on  the  track 
where  found,  and  left  unexploded,  by  the  de- 
fendant, its  servants  or  agents,  as  alleged  in 
the  petition.  That  burden  was  indisputably 
upon  the  plaintiff.  The  objection  can  only 
relate  to  that  part  of  the  charge  which 
placed  on  the  plaintiff  the  burden  of  proving 
"that  the  railroad  company  permitted  its 
tracks  and  right  of  way  to  be  used  by  the 
public  and  by  children"  as  a  public,  traveled 
way ;  and  the  ground  of  the  objection  stated 
is  that  it  was  not  applicable  to  the  case, 
because  the  plaintiff,  when  injured,  wa«  not 
using  the  track  in  that  way,  but  was  using 
it  in  pursuance  of  his  engagement  with  the 
station  agent.  I|  the  plaintiff  had  the  right 
to  claim  that  he  was  lawfully  upon  the  rail- 
road when  he  was  injured,  because  it  had 
become  a  public  traveled  highway  at  that 
place  by  the  defendant's  permission,  then,  it 
is  conceded,  this  charge  would  be  correct, 
pertinent,  and  material.  And,  if  his  right 
to  be  on  the  track  is  restricted  to  the  ground 
that  he  was  there  in  the  performance  of  his 
ensagenient  with  the  defendant's  agent,  iin- 
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der  the  rule  declared  in  the  majority  opin- 
ion, the  proof  required  by  this  instruction 
was  wholly  unnecessary  to  his  recovery.  It 
simply  imposed  upon  him  a  burden  that  was 
not  incujnbent  on  him,  and  in  this  respect 
might  be  harmful  to  him,  but  the  imposition 
of  such  unnecessary  burden  on  him  could  in 
no  way  l>e  harmful  to  the  defendant.  On 
the  contrary,  it  gave  the  defendant  an  addi- 
tional chance  of  escaping  liability  at  the 
hands  of  the  jury,  if  the  plaintiff  failed  to 
make  the  proof  required  by  the  instruction, 
— a  chance  to  which  the  defendant  was  not 
entitled.  Instead,  therefore,  of  this  instruc- 
tion being  prejudicial  to  the  defendant,  it 
might  have  proved  beneficial.  In  any  aspect 
of  the  case,  the  charge  given  affords  no 
ground  for  a  reversal  of  the  judgment. 

The  tebtimony  held  to  be  incompetent  re- 
lates to  a  transaction  and  conversation  be- 
tween a  pei*son  of  whom  the  witness  speaks 
as  a  "trainman"  and  the  agent  in  charge  of 
the  defendant's  railroad  station,  by  which 
the  former  obtained  from  the  latter,  in  the 
station,  a  signal  torpedo.  These  instruments 
are  kept  by  the  agents  at  railroa^d  stations 
for  the  use  of  trainmen  for  giving  signals  in 
the  operation  of  trains.  The  testimony  is 
held  incompetent  because  the  witness  did 
not  first  qualify  himself  to  speak  of  the  per- 
son referred  to  as  a  "trainman."  The  oc- 
currence to  which  the  testimony  relates  took 
place  at  the  station  near  which  the  plaintiff 
was  injured,  and  at  a  time  when  a  freight 
train  had  recently  arrived.  That  station  is 
situated  in  a  small  village,  where  few  per- 
sons went ;  and  the  agent  appears  to  have  at- 
tended to  all  buainess  at  the  station, — even 
to  the  lamps  at  the  switch,  some  distance 
away.  No  other  employees  were  required. 
ITiese  facts  were  before  the  court  and  jury 
when  the  witness  testified.  The  identifica- 
tion of  a  trainman  is  not  the  subject  of  ex- 
pert testimony.  The  identity  of  a  conductor 
or  engineer  passing  from  a  train  just  ar- 
rived, into  a  station,  is  as  obvious  to  com- 
mon observation  as  that  of  a  policeman  on 
his  beat  in  a  city.  And  it  would  seem  a* 
unnecessary  to  the  competency  of  testimony 
of  the  acts  of  the  former,  for  whose  use  sig- 
nal torpedoes  are  kept)  in  obtaining  such  in- 
struments of  the  agent  at  the  station  where 
they  are  kept  for  that  purpose,  that  the  wit- 
ness should  first  testify  he  knew  the  person 
to  be  a  conductor  or  engineer,  as  it  was  that 
he  should  first  testify  he  knew  the  person 
in  charge  of  the  station  to  be  the  station 
agent,  or  would  be  that  he  knew  a  police- 
man when  he  saw  one,  before  he  could  testi- 
fy that  he  saw  a  policeman  make  an  arrest. 
If  there  was  any  doubt  of  the  accuracy  of 
the  witness's  knowledge  on  the  subject,  he 
was  open  to  cross-examination;  and  the 
weight  of  his  testimony  in  that  respect,  as 
well  as  in  all  others,  was  for  the  juiy.  For 
these  reasons,  I  am  unable  to  concur  in  the 
majority  opinion  or  in  the  judgment. 

Minslially  J.y  concurs  in  the  dissenting 
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City  of  ZANESVILLE,  PZ/f.  in  Err,, 

V. 

ZANESVII.LE     TELEGRAPH     &    TELE- 
PHONE  COMPANY. 

(64   Ohio   St.   67.) 

*1.  The  dlatrlbntloii  of  the  ponrera  of 
the  state,  by   the   Constitntlon,  to  the 

legislative,  executive,  and  Judicial  depart- 
Dients,  operates,  by  implication,  as  an  Inhibi- 
tion against  the  imposition  upon  either  of 
those  powers  which  distinctively  belong  to 
one  of  the  other  departments. 

a.  The  fact  that  a  power  is  conferred 
by  statate  on  a  conrt  of  Jastice,  to  be 
exercised  by  it  In  the  first  Instance  In  a  pro- 
ceeding instituted  therein.  Is,  itself,  of  con- 
trolling Importance  as  fixing  the  Judicial  char- 
acter of  the  power,  aod  is  decisive  In  that  re- 
spect, unless  it  is  reasonably  certain  that  the 
power  belongs  exclusively  to  the  legislative  or 
executive  department. 

8.  The  Instltntiou  and  proseentlon  of 
a  proceed ina:  In  a  conrt  comprehends 
the  filing  of  a  proper  complaint,  process  for 
bringing  in  the  proper  parties,  and  a  Judicial 
inquiry  according  to  established  rules  and 
practice. 

4.  IVhere  the  la^vv  confers  a  rlarht,  and 
anthorlsea  an  application  to  a  conrt 
of  Justice  for  the  enforcement  of  that  right, 
the  proceeding  upon  such  application  is  the 
exercise  of  a  Judicial  function,  though  the 
order  or  Judgment  authorized  be  of  such  a  na- 
ture that  it  can  only  be  performed,  or  Its 
execution  enforced,  progressively  during  a  fu- 
ture period. 

5.  A  mnnlclpal  corporation,  thonarli 
holdlnur  the  title  to  its  streets,  has  no 
private  proprietary  Interest  in  them  which 
entitles  It  to  compensation  when  they  are 
subjected  to  an  authorized  additional  public 
burden  by  the  construction  of  a  telephone  line 
therein  ;  but,  being  charged  with  the  duty  of 
keeping  the  streets  under  its  control  In  repair, 
it  may  be  allowed  compensation  to  an  amount 
sufficient  to  make  the  repairs  rendered  neces- 
sary by  such  additional  use.  It  Is  not  essen- 
tial •  that  provision  be  made  for  the 
ment  of  such  compensation  by  a  Jury. 

••  Telephone  companies,  oraranised 
nnder  the  law^s  of  this  state,  have  the 
right,  by  virtue  of  {{  3454,  3461-1,  and  3471 
of  the  Revised  Statutes,  to  construct  their 
lines  along  the  streets  and  public  ways  of 
municipal  corporations,  in  accordance  with 
the  order  of  the  probate  court  made  in  pursu- 
ance of  S  3461,  directing  in  what  mode  the 
lines  shall  be  so  constructed,  when  the  munici- 
pal authorities  and  the  company  fall  to  agree, 
or  the  former  unreasonably  delay  to  enter 
Into  an  agreement  with  the  company. 

7.  The  power  to  make  snch  order,  as 
provided  in  {  3461.  is  not  inappropriately  con- 
ferred on  the  probate  court,  and  that  court 
has  complete  Jurisdiction  of  a  proceeding  In- 
stituted therein  In  conformity  with  that  sec- 
tion. The  provision  is  not  obnoxious  to  the 
Constitution  of  the  state,  on  the  ground  that 
the  power  It  confers  Is  distinctively  legislative 
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or  administrative,  but  Is  constitutional  and 
valid. 

(January  22,  1900.) 

(Shauoh  Oh.  J.,  and  Minahall,  J.,  diMtent.) 

ERROR  to  the  Circuit  Court  for  Musk- 
ingum County  to  review  a  judgment  re- 
versing a  j'udgnient  of  the  Court  of  Common 
Pleas  which  in  turn  affirmed  a  judgment  of 
the  Probate  Court  dismissing  a  petition  for 
leave  to  use  streets  of  the  defendant  city 
for  stringing  telephone  wires.    Affirmed. 

Statement  by  Williams,  J. : 

The  Zanesviile  Telephone  &  Telegraph 
Company  is  a  corporation  organized  under 
the  Ohio  statutes,  and  authorized,  in  the 
construction,  operation,  and  maintenance  of 
its  lines,  to  use  the  public  roads,  streets, 
and  ways  within  the  state,  and  to  appro- 
priate such  private  property  as  may  be  nec- 
essary for  its  purposes.  Desiring  to  con- 
struct and  operate  telephone  lines  in  the  city 
of  Zanesviile,  the  company  made  applica- 
tion to  the  city  council  in  order  that  an 
agreement  might  be  arrived  at  in  regard  to 
the  mode  of  constructing  its  lines  in  the 
streets  and  alleys  of  the  city.  The  applica- 
tion was  accompanied  with  a  proposed 
ordinance,  the  adoption  of  which  was  re- 
quested, providing  tbat  the  location  of  the 
company's  poles  and  wires  should  be  under 
the  control  of  the  council's  committee  on 
streets  and  alleys,  and  be  so  placed  as  not 
to  interfere  with  the  public  travel,  and  it 
contained  provisions  for  protecting  the  city 
against  damages  arisinff  from  the  construc- 
tion and  maintenance  o?  the  telephone  lines. 
The  council  declined  to  accept  the  proposed 
agreement,  and  adopted  an  ordinance  im- 
posing different  and  more  onerous  condi- 
tions, among  others  one  requiring  the  com- 
pany's wires  to  be  placed  under  groundl  The 
provisions  of  this  ordinance  were  not  sat- 
isfactory to  the  company;  and,  the  negotia- 
tions having  resulted  in  a  disagreement,  the 
company  made  its  application,  in  the  form 
of  a  petition,  amendment  thereto,  and  sup- 
plemental petition,  to  the  probate  court  of 
Muskingum  county  for  an  order,  under  § 
3461  of  the  Rev.  Stat.,  directing  in  what 
mode  the  company's  line  should  be  construct- 
ed along  the  streets  and  public  ways  of  the 
city.  The  city  was  made  a  party,  was 
served  with  process,  and  filed  an  answer  al- 
leging that  the  company  "never  offered  nor 
tendered  to  th6  said  city,  or  to  the  said 
city  council,  any  lawful  ordinance  or  agree- 
ment in  relation  to  the  matter  set  out  in 
the  petition,  or  offered  or  attempted  to  en- 
ter into  any  lawful  agreement  in  relation 
thereto."  The  case  was  heard  on  the  plead- 
ings and  evidence,  on  the  9th  day  of  August, 
ISyO,  and,  at  the  conclusion  of  the  trial  as 
the  record  shows,  the  conrt  held  that  §  3461. 


Note. — Earlier  authorities  in  this  series  on 
the  grant  of  nonjudicial  powers  to  courts  are, 
State  rx  reU  Paul  v.  Circuit  Court  Judge  (N.  J. 
L.)  1  L.  R.  A.  86 :  White  County  Comrs.  v.  Gwin 
(Ind.)  22  L.  R.  A.  402  ;  Fox  v.  McDonald  (Ala.) 
21  L.  R.  A.  529 ;  French  v.  State  ex  rel,  Harley 
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(Ind.)  29  L.  R.  A.  113  :  State  ex  rel.  Rnilroad  h 
W.  Commission  v.  Adams  Exp.  Co.  (Minn.)  38 
L.  R.  A.  225 ;  Norwalit  Street  R.  Co.'s  Appeal 
(Conn.)  39  L.  H.  A.  794  :  and  State  ex  ret.  God- 
ard  V.  Johnson  (Kan.)  49  L.  R.  A.  6G2. 
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under  favor  of  which  the  proceeding  was 
bad.  was  unconstitutional,  and  on  that 
^ound  dismissed  the  proceeding  at  the  cost 
•of  the  company.  That  judgment  and  its 
aflirmance  by  the  court  of  common  pleas 
were  reversed  bv  the  circuit  court,  and  the 
«au8e  remanded  for  further  proceedings. 
The  case  is  here  to  obtain  the  reversal  of 
the  circuit  court. 

Messrs.  Cliarles  O.  CMffitlis  and 
Thomas  J.  McDermott,  with  Mr.  Frank 
A.  Durban,  for  plaintifif  in  error: 

The  legislature  had  in  mind  the  mere  pass- 
ing through  a  city  by  a  telegraph  or  tele- 
phone company,  and  did  not  have  in  mind 
the  occupation  by  a  telephone  or  telegraph 
company  of  all  the  streets  and  alleys  of  a 
city. 

it  was  passed  so  that  telegraph  and  tele- 
phone companies  being  constructed  from 
town  to  town  over  the  country  would  not  be 
hindered  or  prevented  in  their  work  of  con- 
struction through  a  town  or  city  by  the  re- 
fusal of  the  municipal  authorities  to  grant 
them  the  right. 

It  is  unreasonable  to  suppose  the  legisla- 
ture intended  to  take  the  control  of  the 
streets  of  a  city  from  the  municipality  and 
give  it  over,  to  any  extent  whatever,  to  an- 
other department  or  branch  of  the  state 
government. 

Suburban  Liaht  d  Power  Co.  v.  Boston 
153  Mass.  200,  10  L.  R.  A.  497,  26  N.  £. 
447;  Keasbey,  Electric  Wires,  38. 

If  the  legislature,  by  Rev.  Stat.  §  3461, 
intended  to  deprive  the  municipality  of  the 
control  over  its  streets,  the  act  is  uncon- 
stitutional, because: 

(a)  To  the  extent  of  the  use  of  the 
streets  by  a  telegraph  and  telephone  com- 
pany, it  deprives  the  inhabitants  of  local 
self-government,  and  puts  that  control  in 
the  keeping  of  the  probate  court,  which  is  no 
part  of  the  government  of  the  municipality. 

The  control  of  their  streets,  instead  of 
being  in  the  hands  of  their  local  officers, 
would  pass  largely  to  an  officer  elected,  not 
by  them,  but  by  the  people  of  the  entire 
eounty. 

8iate  ea  rel,  Broennan  v.  Hamilton  Coun- 
ty Comrs.  54  Ohio  St.  333,  43  N.  E.  587. 

(b)  Rev.  Stat.  §  3401,  is  unconstitution- 
al because  it  seeks  to  impose  on  the  judi- 
ciary of  the  state  duties  which  are  clearly 
legislative. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1006; 
£tate  V.  Baughman,  38  Ohio  St.  459;  State 
€x  rel.  Atty.  Qen,  v.  Peters,  43  Ohio  St.  647, 
4  N.  E.  81, 

The  mere  distribution  of  powers  between 
the  three  departments  is  of  itself  a  prohibi- 
tion against  conferring  on  any  one  branch 
■of  the  government  the  duty  of  another  and 
coordinate  branch. 

Kilhoum  v.  Thompson,  103  U.  S.  191,  26 
L.  ed.  387;  Cooley,  Const.  Lim.  250;  Nor- 
^calk  Street  R.  Co.'s  Appeal,  09  Conn.  576, 
:J9  L.  R.  a.  794,  37  Atl.  1085,  38  Atl.  708; 
Western  U.  Teleg,  Co.  v.  Myatt,  98  Fed. 
336;  6  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  1009. 

The  probate  court  being  a  part  of  the  ju- 
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diciary  of  the  state,  the  le^slature  may  en- 
large its  jurisdiction  but  it  cannot  impose 
upon  that  court  legislative  duties. 

Western  U.  Teleg.  Co,  ▼.  Myatt,  98  Fed. 
335;  Cooley,  Const.  Lim,  250;  Fleming  v. 
Trotcsdale,  29  C.  C.  A.  106,  54  U.  S.  App. 
574,  85  Fed.  189;  Dash  v.  Van  Kleeck,  7 
Johns.  498,  5  Am.  Dec.  291;  United  States 
V.  Todd.  13  How.  52,  note,  14  L.  ed.  47,  note; 
Nortcalk  Street  R.  Co.*s  Appeal,  69  Conn. 
576,  39  L.  R.  A.  794,  37  AU.  1080,  38  Atl. 
708. 

Regulating  the  use  of  the  streets  by  pub- 
lic corporations  is  a  proper  exercise  of  legis- 
lative power  by  the  municipality. 

Western  U.  Teleg.  Co.  v.  New  York,  3  L. 
R.  A.  449,  2  Inters.  Com.  Rep.  533,  38  Fed. 
552 ;  People  ex  rel.  New  York  Electric  Lines 
Co.  V.  Squire,  107  N.  Y.  693,  14  N.  E.  820; 
Keasbey,  Electric  Wires,  7;  State,  Hoboken 
Land  d  Improv.  Co.,  Prosecutors,  v.  Boboken, 
35  N.  J.  L.  208;  Indianapolis  v.  Miller,  27 
Ind.  394. 

Presicribing  the  mode  and  manner  in  which 
public  corporations  may  occupy  the  streets 
of  a  municipality  is  the  exercise  of  a  legis- 
lative power  and  in  the  nature  of  a  police 
regulation. 

Dill.  Mun.  Corp.  §§  656,  698;  Tiedeman, 
Mun.  Corp.  §§  289,  297;  Western  U.  Teleg. 
Co.  y.  Philadelphia  (Pa.)  11  Cent.  Rep.  192, 
12  Atl.  144';  Norwalk  Street  R.  Co.*s  Ap- 
peal, 69  Conn.  576,  39  L.  R.  A.  794,  37  Atl. 
1080,  38  Atl.  708 ;  Western  U.  Teleg.  Co.  y. 
Myatt,  98  Fed.  335. 

Messrs.  J.  W.  Wmrrin^on,  W.  M. 
Ampt,  and  Ellis  O.  Kinkead  also  for 
plaintiff  in  error. 

Messrs.  8.  M.  Winn  and  A.  J.  An- 
drews, for  defendant  in  error: 

The  legislature  did  not  in  any  way  in- 
tend to  deprive  the  municipality  of  the  con- 
trol of  their  streets. 

As  all  laws  must  be  of  uniform  opera- 
tion throughout  the  state,  there  can  be  no 
force  in  the  claim  now  made  that  this  law 
($  3461)  deprives  the  inhabitants  of  the 
city  of  self-government. 

Section  3461  has  been  on  the  statute 
books  unchanged  for  more  than  thirty  years, 
the  benefits  of  its  provisions  claimed  and 
enforced  without  challenge  throughout  the 
state.  After  this  long  acquiescence  it  is  too 
late  for  an  inferior  court  to  entertain  the 
question  of  its  constitutionality. 

7  Ohio  Laws,  pp.  1-4;  State  ew  rel.  y. 
Bader,  Com.;  Stuart  v.  Laird,  1  Cranch, 
309,  2  L.  ed.  118;  Prigg  v.  Pennsylvania, 
16  Pet.  621,  10  L.  ed.  1091;  Bloom  v.  Xenia, 
32  Ohio  St.  464. 

Tlie  legislature  has  full  power  to  change, 
modify,  restrict,  or  take  away  entirely  any 
and  all  powers  conferred  on  defendant — 
could  even  repeal  its  charter,  and  invest 
other  agents  of  the  state  therewith. 

Hendershot  v.  State,  44  Ohio  St.  208,  • 
N.  E.  245. 

The  distribution  of  power  among  the  leg- 
islative, executive,  and  judicial  branches  of 
the  government  is,  in  a  general  sense,  easily 
understood;  but  no  exact  rule  can  be  laid 
down,  a  priori,  for  determining  in  all  cases 
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what  powers  may  or  may  not  be  assigned  by 
law  to  each  branch. 

Btate  V,  Ewrmon,  31  Ohio  St.  268;  State 
ew  rel,  Atty,  Oen,  ▼.  Hawkins,  44  Ohio  St. 
109,  5  N.  E.  228 ;  Muaaer  v.  Adair,  55  Ohio 
St.  472,  45  N.  E.  903;  Btate  ex  rel  Atty, 
Gen.  V.  Covington,  29  Ohio  St.  102;  State 
ew  rel  Atty,  Gen,  v.  G^ilbert,  56  Ohio  St. 
575,  38  L.  R.  A.  519,  47  N.  E.  551;  State 
V.  Kendle,  52  Ohio  St.  346,  39  N.  E.  947; 
State  ex  rel,  Atty,  Gen,  v.  Peters,  43  Ohio 
St.  047,  4  N.  E.  81 ;  Doan  v.  Bitelcy,  49  Ohio 
St.  596,  32  N.  E.  600;  McLaughlin  v.  Mo- 
Laughlin,  4  Ohio  St.  511,  64  Am.  Dec.  603; 
State  ex  rel,  American  U,  Teleg,  Co,  v.  Bell 
Teleph,  Co,  36  Ohio  St.  296;  State  ex  rel. 
Crosby  v.  Dayton  d  S,  E,  R,  Co.  36  Ohio 
St.  434. 

The  legislature  has  given  telegraph  and 
telephone  companies  the  right  to  use  the 
streets  and  highways  for  certain  purposes, 
and  for  those  purposes  they  have  just  as 
good  right  to  the  use  thereof  as  any  pedes- 
trian. 

Section  3461  has  been  construed  by  the 
circuit  court,  and  recognized  as  perfectly 
valid. 

State  ew  rel.  Matthews  v.  Central  V. 
Teleph,  Co.  5  Ohio  C.  D.  312.  See  also  State 
ex  rel.  Matthews  v.  Central  U,  Teleph,  Co. 
14  Ohio  C.  C.  273;  Canada  Northern  R.  Go. 
V.  International  Bridge  Co,  7  Fed.  653. 

Messrs.  Foraker,  Ontoalt,  Oranser,  A 
Prior  also  for  defendant  in  error. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  judgment  of  reversal  announced  after 
the  first  hearing  of  this  case  was  not  the 
unanimous  decision  of  the  court,  although 
no  dissent  appeared.  The  case,  having  been 
more  fully  argued  on  the  rehearing,  and 
further  considered  by  the  court,  is  now  for 
disposition  as  upon  the  original  submission. 
The  only  question  that  has  engaged  the  at- 
tention of  counsel  and  the  court  on  each  of 
the  hearings  is  whether  that  provision  of 
§  3461,  Rev.  Stat.,  which  confers  jurisdic- 
tion on  the  probate  court  to  direct  the  mode 
of  constructing  a  telegraph  or  telephone  line 
in  the  streets  of  a  municipality  when  its  au- 
thorities and  the  company  are  unable  to 
agree,  is  repugnant  to  the  Constitution  of 
the  state,  and  the  sole  ground  of  the  attack 
upon  the  constitutionality  of  the  provision 
alluded  to  is  that  the  power  it  purports  to 
confer  on  the  court  is  purely  legislative  in 
character.  It  is  a  sound  proposition  that 
the  distribution  of  the  powers  of  the  state, 
by  the  Constitution,  to  the  legislative,  exec- 
utive, and  judicial  departments,  operates, 
by  implication,  as  an  inhibition  against  the 
imposition  upon  either  of  those  powers  which 
distinctively  belong  to  one  of  the  other  de- 
partments. But  in  classifying  those  pow- 
ers, and  determining  to  which  class  various 
powers  created  by  statute  exclusively  or 
properly  belong,  difficulties  are  encountered, 
and  many  nice  distinctions  have  been  made. 
If  the  power  here  in  question  is  such  that 
it  can  be  conferred  on  any  judicial  tribunal, 
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there  can  be  no  doubt  of  the  capacity  of  the> 
probate  court  to  receive  and  exercise  it,  by 
virtue  of  the  constitutional  provision  whicl^ 
enables  that  court  to  take  any  jurisdiction,- 
in  any  county,  which  the  l^slature  may- 
confer  upon  it.  §  8,  art.  4.  The  statutory- 
provisions  whicb  may  aid  in  a  determina- 
tion of  the  nature  of  the  power  involved 
in  this  controversy  are  those  contained  in> 
§§  3454,  3461-1,  3471,  and  §§  3456-3459, 
and  346.1  of  the  Rev.  Stat.  These  sections 
provide  as  follows: 

"Sec.  3454.  A  magnetic  telegraph  com- 
pany heretofore  or  hereafter  created  may 
construct  telegraph  lines,  from  point  to* 
point,  along  and  upon  any  public  road,  by 
the  erection  of  the  necessary  fixtures,  in- 
cluding posts,  piers,  and  abutments  neces- 
sary for  the  wires;  but  the  same  shall  not 
incommode  the  public  in  the  use  of  suclb 
road." 

"Sec.  3461-1.  Any  person  or  persons  may 
be  and  are  hereby  authorized  to  construct 
lines  of  electric  telegraphs,  from  point  to< 
point,  upon  and  along  any  of  the  publio 
roads  and  highways,  and  across  any  of  the- 
waters  within  the  limits  of  this  state,  by 
the  erection  of  the  necessary  fixtures,  in- 
cluding posts,  piers,  or  abutments  for  sus- 
taining the  cords  or  wires  of  such  lines; 
provided  that  the  same  shall  not  in  any  in- 
stance be  so  constructed  as  to  incommode 
the  public  in  the  use  of  said  roads  or  high- 
ways, or  endanger  or  injuriously  interrupt 
the  navigation  of  said  waters ;  nor  shall  this- 
act  be  so  construed  as  to  authorize  the  erec> 
tion  of  any  bridge  across  any  of  the  waters, 
of  this  state." 

"Sec.  3471.  The  provisions  of  this  chap- 
ter shall  apply  also  to  any  company  organ- 
ized to  construct  any  line  or  lines  of  tele- 
phone; and  every  such  company  shall  have- 
the  same  powers  and  be  subject  to  the  same- 
restrictions  as  are  herein  prescribed  for  mag- 
netic telegraph  companies." 

"Sec.  .3456.  Any  such  company  may  enter 
upon  any  land,  whether  held  by  an  individ- 
ual or  a  corporation,  and  whether  acquired 
by  purchase  or  appropriation,  or  in  virtue 
of  any  provision  in  its  charter,  for  the  pur- 
pose of  makinff  preliminai*y  examinations- 
and  surveys,  with  a  view  to  the  location  and 
erecticm  of  lines  of  magnetic  telegraph,  and 
may  appropriate  so  much  thereof  as  may  be 
deemed  necessary  for  the  erection  and  main- 
tenance of  its  telegraph  poles,  piers,  abut- 
ments, wires  and  other  necessary  fixtures, 
and  for  stations,  and  the  right  of  way  over 
such  lands  and  adjacent  lands  sufficient  to* 
enable  it  to  construct  and  repair  its  lines. 

"Sec.  3457.  No  such  company  shall,  with- 
out the  consent  of  the  owner  thereof,  in^ 
writing,  enter  a  building  or  edifice  or  use 
or  appropriate  any  part  thereof,  or  erect  any 
telegraph  pole,  pier,  or  abutment  in  any 
yard  or  indosure  within  which  an  edifice 
is  situate,  nor,  in  cases  not  provided  for  ini 
section  three  thousand  four  hundred  and 
sixty-one,  erect  any  telegraph  pole,  pier,, 
abutment,  wires,  or  other  fixtures,  so  near 
to  any  edifice  as  to  occasion  injury  thereto^ 
or  risk  of  injury,  in  case^such  ^ole.  picr^ 
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or  abutment  be  overthrown,  nor  injure  or 
destroy  any  fruit  or  ornamental  trees." 

"Sec.  3468.  When  lands  sought  to  be  ap- 
propriated lor  lines  of  magnetic  telegraph 
are  held  by  a  corporation  incorporated  un- 
der any  law  of  this  state,  whether  held  by 
purchase  or  in  virtue  of  any  appropriation 
authorized  by  its  charter  or  by  any  law  of 
this  state,  the  right  of  the  company  to  ap- 
propriate such  lands  shall  be  limited  to 
such  use  of  the  same  as  shall  not,  in  any 
material  degree,  interfere  with  the  practical 
uses  to  which  the  company  is  authorized 
to  put  such  lands  under  its  charter;  and 
no  such  company  shall  erect  poles,  piers, 
abutments,  wires,  or  other  necessary  fix- 
tures, in  such  close  proximity  to  any  other 
line  of  magnetic  telegraph  authorized  by 
law  to  be  constructed  as  to  interfere  me- 
chanically with  the  practical  working  of 
such  telegraph." 

"Sec.  .3459.  The  right  of  su^h  company  to 
use  lands  held  by  a  railroad  company,  for 
the  permanent  structures  of  such  telegraph, 
shall  be  limited  to  the  land  which  lies  with- 
in five  feet  of  the  outer  limits  of  the  right 
of  way  of  the  railroad  company,  where  it 
is  practicable  to  erect  the  line  within  those 
limits;  when  the  company  s^ks  to  appro- 
priate lands  that  lie  beyond  those  limits, 
its  petition  must  set  forth  the  facts  showing 
that  it  is  impracticable  to  erect  such  line 
within  said  limits,  and  designate,  either  by 
a  survey  and  map,  or  by  reference  to  monu- 
ments, or  by  other  means  of  easy  identifica- 
tion, the  place  or  places  where  the  company 
seeks  to  establish  the  line;  the  probate  court 
shall,  in  all  instances,  determine,  if  it  be 
controverted  by  the  railroad  company, 
whether  the  erection  of  the  line  at  the  place 
or  places  designated  will,  in  any  material 
degree,  interfere  with  the  practical  uses  to 
which  such  railroad  company  is  authorized 
to  put  such  land;  and  if  the  court  is  sat- 
isfied that  it  will  so  interfere  it  shall  reject 
the  petition  or  require  the  structure  to  be 
erected  at  such  other  place  or  places  as  the 
court  shall  direct;  but  nothing  in  this  chap- 
ter shall  be  so  construed  as  to  authorize  any 
company  to  appropriate  the  use  of  the  track 
or  rolling-stock  of  any  railroad  company  for 
the  purpose  of  transporting  poles,  mate- 
rials, or  the  employees  of  such  telegraph 
company,  or  for  any  other  purpose  what- 
ever." 

"Sec.  3461.  When  any  lands  authorized  to 
be  appropriated  to  the  use  of  a  company  are 
subject  to  the  easement  of  a  street,  alley, 
public  way,  or  other  public  use,  within  the 
limits  of  any  city  or  village,  the  mode  of 
use  shall  be  such  as  shall  be  agreed  upon 
between  the  municipal  authorities  of  the 
city  or  village  and  the  company ;  and  if  they 
cannot  agree,  or  the  municipal  authorities 
unreasonably  delay  to  enter  into  any  agree- 
ment, the  probate  court  of  the  county,  in 
a  proceeding  instituted  for  the  purpose,  shall 
direct  in  what  mode  such  telegraph  line 
shall  be  constructed  along  such  street,  alley, 
or  public  way,  so  as  not  to  incommode  the 
public  in  the  use  of  the  same;  but'  nothing 
in  this  section  shall  be  so  construed  as  to 
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authorize  any  municipal  corporation  to  de- 
mand or  receive  any  compensation  for  the 
use  of  a  street,  alley,  or  public  way,  beyond 
what  may  be  necessary  to  restore  the  pave- 
ment to  its  former  state  of  usefulness." 

It  may  be  observed,  at  the  outset,  that 
the  effect  of  §  3471  is  to  place  telephone 
companies  on  the  same  footing  as  telegraph 
companies,  so  that  when  the  latter  kind  of 
company  is  mentioned  in  the  other  sections 
of  the  statute  the  former  is  also  included; 
and  that,  under  §§  3454  and  3461-1,  compa- 
nies of  either  kind,  when  created,  obtain  fro}ii 
the  state  franchises  to  construct  and  main- 
tain their  lines,  from  point  to  point,  upon 
and  along  any  public  road  or  highway,  and 
across  any  of  the  waters,  within  the  state, 
by  the  erection  of  the  necessary  fixtures,  in- 
cluding posts,  piers,  and  abutments  neces- 
sary for  sustaining  the  cords  or  wires  for 
such  lines,  subject  only  to  the  limitation 
that  the  lines  shall  not  be  so  constructed 
as  to  incommode  the  public  in  the  use  tf 
the  roads  and  highways,  or  endanger  or  in- 
juriously inta^rnpt  navigation.  In  olitfer 
that  such  oMnpanies  tbmy  fully  enjo)^  the 
franchises  thus  granted  them  ify  th«  state 
they  are  clothed;  by  §  3466,  with  the  au- 
thority to  appropriate  any  lands  of  indi- 
viduals or  oorporations  that  are  deemed  nec- 
essary by  tbt  companies  for  the  erection  and 
maintenance  of  their  poles,  piers,  abutments, 
wires,  and  other  appliances  and  the  right  of 
way  over  adjacent  lands  sufficient  to  enable 
them  to  construct  and  repair  their  lines. 
But  this  right  of  appropriation  of  private 
property  for  the  use  of  such  companies  is 
subject  to  certain  limitations  prescribed  in 
the  subsequent  sections,  one  of  which,  con- 
tained in  §  3457,  forbids  the  appropriation 
or  use  by 'such  company,  without  the  owner's 
consent,  of  any  yard  or  inclosure  within 
which  an  edifice  is  situated,  or  the  erection 
of  any  pole  or  structure  so  near  to  any  edi- 
fice as  to  occasion  injury  or  risk  of  injury 
thereto,  or  so  that  it  will  injure  or  destroy 
any  fruit  or  ornamental  tree.  Another  lim- 
itation, which  is  contained  in  §  3458,  restricts 
the  right  of  the  company,  in  the  appropria- . 
tion  of  lands  held  by  another  corporation » 
to  such  use  of  the  same  as  will  not  in  any 
material  degree  interfere  with  the  practical 
use  which  the  other  corporation  is  author- 
ized by  its  charter  to  make  of  such  lands,, 
and  it  forbids  the  construction  of  the  com- 
pany's line  in  such  close  proximity  to  an- 
other such  line  as  to  interfere,  mechanically,, 
with  the  practical  working  of  the  latter. 
By  §  3459,  a  restriction  is  imposed  on  the 
right  of  appropriation  of  property  held  by 
railroad  companies,  to  the  effect  that  there 
shall  not  be  taken  for  any  permanent  struc- 
ture any  part  of  the  railroad  right  of  way 
that  lies  more  than  5  feet  from  its  outer 
limits,  where  it  is  practicable  to  construct 
the  telephone  or  telegraph  line  within  those 
bounds,  and,  if  it  be  claimed  that  is  imprac- 
ticable, the  appropriation  petition  must 
state  the  facts  showing  it  to  be  so.  Whei> 
the  petition  is  controverted,  the  probate 
court  is  required  in  all  instances  to  deter- 
mine whether  the  linCpat  theuplace  propoisl;^ 
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'w^ill,  in  any  material  degree,  interfere  with 
the  practical  uses  which  the  railroad  com- 
fpany  is  authorized  to  make  of  its  right  of 
way,  and,  if  satisfied  it  will  so  interfere,  the 
court  Ib  empowered  to  reject  the  petition,  or 
to  require  the  telephone  poles  or  structures 
to  be  erected  at  such  other  place  or  places 
■as  the  court  may  direct.  It  may  be  well  to 
notice  here  the  nature  of  the  power  con- 
ferred on  the  probate  court  by  this  provi- 
sion of  the  statute;  for  it  is  obvious  that 
it  is  not  different  in  nature  from  the  power 
•conferred  by  §  3461.  It  is  essential  that  the 
rights  of  the  two  corporations,  each  holding 
iieparate  franchises  from  the  state,  with  re- 
spect to  the  uses  which  each  are  claiming 
of  the  same  property,  should  be  so  adjusted 
that  both  may  be  able  to  carry  out  the  pur- 
poses of  their  creation,  and  neither  defeated 
in  their  objects  by  the  conduct  of  the  other. 
To  accomplish  that  result,  some  impartial 
tl*ibunal  must  be  clothed  with  the  power  to 
tear  and  determine  on  proper  application 
what  mode  of  use  by  each  company  of  the 
Bame  property  will  enable  baih  companies  to 
-carry-  on  th^r  buaiaess  without  obstruction 
by  the  other.  Where,  it  may  be  asked,  could 
that  power  be  more  appropriately  lodged 
than  in  the  tribun<\l  in  which  the  appropri- 
ation proceeding  is  had?  And  can  it  be 
any  the  less  judicial  in  its  nature  because 
exercised  by  the  court  in  tbe  first  instance 
than  it  would  be  if  resort  were  had  to  a 
•court  of  equity  to  settle  the  dispute,  after 
actual  conflict  between  the  two  companies 
had  arisen?  If  it  is  a  judicial  function  to 
direct  where  the  poles  of  a  telephone  line 
shall  be  placed  in  order  to  prevent  interfer- 
ence with  the  proper  use  of  a  railway,  it 
must  be  equally  so  to  direct  the  mode  of 
•construction  of  the  line  in  other  respects 
so  as  to  accomplish  the  same  result,  or  so  as 
to  avoid  unnecessary  obstruction  to  the  use 
of  a  public  street.  It  may  be  said  that  the 
proceeding  under  this  provision  of  the  stat- 
ute does  not  involve  the  exercise  of  any  su- 
pervisory or  administrative  power  belonging 
to  municipal  authorities.  Neither  does  that 
under  §  3461.  That  section  makes  provision 
for  all  further  appropriation  proceedings 
tliat  are  necessary  to  the  complete  enjoyment 
by  the  companies  of  their  franchises,  by  au- 
thorizing the  condemnation  of  the  easements 
appurtenant  to  property  abutting  on  the 
.public  streets  and  ways,  the  owners  of  which 
are  entitled  to  compensation  for  the  new 
burden.  And  then  follows  the  provision  in 
question,  designed,  evidently,  to  furnish  a 
•competent  tribunal,  and  provide  a  method 
of  procedure,  for  the  adjustment  of  any  con- 
troversy between  the  company  and  the  ipu- 
nicipal  authorities  in  regard  to  the  mode  of 
constructing  the  company's  lines  in  the 
streets,  that  being  the  only  remaining  step 
necpRsary  to  enable  the  company  to  enter  up- 
on the  full  use  of  its  franchises.  The  provi- 
sion is  that  "the  mode  of  use"  of  the  streets 
"shall  be  such  as  shall  be  agreed  upon  be- 
tween the  municipal  authorities  of  the  city 
or  village  and  the  company ;  and  if  they  can- 
not agree,  or  the  municipal  authorities 
unreasonably  delay  to  enter  into  any  agree- 
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ment,  the  probate  oourt  of  the  county, 
in  a  proceeding  instituted  for  the  pur- 
pose, shall  direct  in  what  mode  such 
telegraph  line  shall  be  constructed  along 
such  street,  ally,  or  public  way,  so 
as  not  to  inc(Hnmode  the  public  in  the  use 
of  the  same;  but  nothing  in  this  section 
shall  be  so  construed  as  to  authorize  any 
municipal  corporation  to  demand  or  receive 
any  compensation  for  the  use  of  a  street, 
alley,  or  public  way  beyond  what  may  be 
necessary  to  restore  the  pavement  to  its 
former  state  of  usefulness. '  This  is  prac- 
tically a  provision  for  an  appropriation  pro- 
ceeding against  the  municipality,  and  it  is 
the  only  proceeding  of  that  nature  that 
is  necessary  against  the  municipal  body  in 
order  to  enable  the  company  to  make  the 
needed  uses  of  its  streets.  It  will  be 
noticed  that  it  is  not  the  right  to 
use  the  streets  that  is  nuide  the  sub- 
ject of  agreement  between  the  company  and. 
the  municipal  authorities  or  of  determina- 
tion by  the  court.  That  right,  as  has  been 
seen,  is  granted  to  the  company  directly  by 
the  legislature,  and  it  is  not  made  to  depend 
upon  any  consent  or  agreement  on  the  part 
of  the  municipality.  It  is  only  the  mode  of 
such  use  that  becomes  the  subject  of  agree- 
ment or  judicial  determination.  The  power 
of  eminent  domain  residing  in  the  state,  it  has 
been  held,  under  our  present  Ck)nstitution, 
is  committed  to  the  control  of  the  general 
assembly  by  the  grant  of  legislative  power, 
and  it  may  be  exercised  by  that  body  direct- 
ly, or  by  agencies  like  private  corporations, 
in  such  manner,  under  such  conditions,  and 
through  such  tribunals  having  capacity  to 
receive  the  jurisdiction,  as  may  be,  by  legis- 
lative enactment,  provided;  subject,  how- 
ever, to  the  constitutional  requirement  that 
the  property  taken  be  for  a  public  use,  and 
to  the  constitutional  guaranty  of  compensa- 
tion for  private  property  so  taken.  A  muni- 
cipal corporation,  though  holding  the  fee  in 
its  street,  has  no  private  proprietary  right  or 
interest  in  them  whidh  entitles  it  to  compen- 
sation, under  the  Constitution,  when  they  are 
subjected  to  an  authorized  additional  burden 
of  a  public  nature.  Lewis,  Em.  Dom.  S  119. 
Being  charged  with  a  public  duty  only,  with 
respect  to  the  streets  under  its  control,  in- 
cluding that  of  keeping  them  in  repair,  the 
compensation  it  is  allowed  to  demand  or  re- 
ceive for  the  use  of  its  streets  by  a  telephone 
company  is  expressly  limited,  by  the  provi- 
sion of  the  statute  under  consideration,  to 
"what  may  be  necessary  to  restore  the  pave- 
ment to  its  former  state  of  usefulness," 
where  it  is  disturbed  in  the  construction 
of  the  company's  lines.  This  compensation, 
not  being  for  any  private  property  tjeLken,may 
without  interfering  with  any  constitutional 
restraint,  be  assessed  by  the  court  without 
a  jury.  Nor  can  there  be  any  doubt  that  the 
use  of  property  and  of  highways  for  the  legit- 
imate purposes  of  a  telephone  or  telegraph 
company  is  a  public  use,  within  the  purview 
of  the  Constitution,  nor  that  the  occupation 
of  streets  for  those  uses  is  consistent  with 
their  original  design.  Imieed.  Budli  oom- 
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panies  have  become  indispeiiBable  business 
•and  social  agencies,  which  materially  relieve 
the  public  highways  from  use  by  the  ordi- 
nary methods  of  travel,  thus  contributing  to 
their  convenience  and  safety.  The  statute 
•contemplates  that,  if  the  mode  of  using  the 
public  ways  of  cities  and  villages  by  tele- 
phone companies  were  left  entirely  to  agree- 
ment between  the  council  and  company,  the 
franchise  of  the  latter  might  be  made  un- 
available by  the  refusal  of  the  former  to 
negotiate  Mith  the  latter,  or  by  bona  fide 
disagreement  of  the  parties,  a  contingency 
not  unlikely  to  occur;  and  hence  the  neces- 
sity for  the  provision  of  §  3461,  now  in  ques- 
tion, by  which  jurisdiction  is  conferred  on 
a,  competent  court  to  deteimine  the  mode  of 
fiueh  use  by  an  order  binding  on  both  parties. 
Whether  that  provision  he  considered  as 
strictly  a  part  of  the  system  established  for 
making  appropriations  by  such  companies 
under  the  power  ef  eminent  domain,  or  as 
incidental  and  auxiliary  thereto,  it  calls  for 
the  exercise  of  judicial  functions  of  the  same 
general  nature. 

The  contention  of  those  who  contest  the 
constitutionality  of  this  statutory  provision 
is  that  the  proceeding  authorized  by  it, 
tliough  not  nominally  so,  is  in  reality  an 
appeal  from  the  action  of  the  municipal 
•council,  a  purely  legislative  body,  the  pur- 
pose of  which  is  to  invoke  the  exercise  of 
powers  by  the  court  of  the  same  legislative 
character  as  those  that  have  been  exercised 
by,  and  properly  pertain  to,  the  council. 
Ill  is  is  an  incorrect  view  of  the  statute. 
The  proceeding  is  not  an  appeal  from  the 
4X>uncil,  either  in  substance  or  form.  An 
appeal  is  the  removal  of  a  cause  or  matter 
from  an  inferior  jurisdiction  after  its  de- 
cision to  a  superior  jurisdiction  for  retrial 
on  its  merits,  and  a  proceeding  in  a  superior 
jurisdiction  cannot,  with  any  propriety,  be 
called  an  appeal  where  the  cause  or  matter 
involved  was  not  before  any  inferior  tri- 
bunal or  body.  No  action  of  the  council,  nor 
any  matter  within  its  cognizance,  is  brought 
before  the  probate  court  by  the  proceeding 
therein,  under  the  statute,  for  review  or  re- 
consideration. The  council  is  given  no  power 
to  direct  in  what  mode  the  lines  of  a  tele- 
phone company  shall  be  constructed  in  the 
streets  of  the  municipality.  Its  sole  prov- 
ince is  to  come  to  an  a^eement  with  the 
company  in  regard  to  l^e  mode  of  using  the 
streets  by  the  company.  The  making  of  such 
agreement  between  the  parties  is  not  involved 
in  the  proceeding  instituted  in  the  court, 
ror  is  its  action  in  that  regard  in  any  way 
invoked.  The  jurisdiction  conferred  on  the 
court  is  to  determine  the  controversy  between 
the  disputant  corporations,  arising  from 
their  disagreement  or  failure  to  agree,  by 
an  order  binding  on  both,  directing  in  what 
mode  the  telephone  lines  shall  be  constructed 
in  the  streets  and  alleys  so  as  not  to  incom- 
mode the  public  in  the  use  of  the  same.  The 
method  of  calling  this  jurisdiction  into  exer- 
cise is  not  by  appeal,  and  could  not  be  so,  for 
the  reason  already  given,  but,  in  the  lan- 
guage of  statute,  is* by  an  original  "proceeding 
instituted  for  that  purpose."  The  institu- 
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tion  and  prosecution  of  a  legal  proceeding  in 
a  court  plainly  comprehends  the  filing  of  a 
proper  complaint,  process  for  bringing  the 
necessary  parties  into  court,  and  judicial  in- 
quiry according  to  the  usuaJ  rules  and  prac- 
tice of  courts.  And  this  fact  alone,  of  con- 
ferring on  a  judicial  tribimal  in  the  first  in- 
stance the  power  to  act  in  a  given  matter, 
is  of  controlling  importance  in  giving  judi- 
cial character  to  the  nature  of  the  power, 
tliough  that  is  not  necessarily  a  conclusive 
test,  for  if  it  were,  the  existence  of  a  statute 
would  establish  its  validity;  but  it  is  deci- 
sive) in  that  respect,  unless  it  is  reasonably 
certain  that  the  power  belongs  exclusively  to 
the  legislative  or  executive  departmenl. 
This  court,  in  State  v.  Ha/rmon,  31  Ohio  St. 
250.  259,  approved  of  that  principle,  as  stated 
by  iSelden,  J.,  in  Cooper's  Case,  22  N.  Y.  84, 
as  follows:  ''The  principle  ...  ob- 
viously is  that  where  any  power  is  conferred 
upon  a  court  of  justice,  to  be  exercised  by  it 
as  a  court,  in  the  manner  and  with  the  for- 
malities used  in  its  ordinary  proceedings,  the 
action  of  such  court  is  to  be  regarded  as 
judicial,  irrespective  of  the  original  nature 
of  the  power.  The  legislature,  by  confer- 
ring any  particular  power  upon  a  court,  vir- 
tually declares  that  it  considers  it  a  power 
which  may  be  most  appropriately  exercised 
under  the  modes  and  forms  of  judicial  pro- 
ceedings." 

In  this  important  feature,  our  statute  is 
the  opposite  of  the  Connecticut  statute, 
which  was  held  unconstitutional  by  the  su- 
preme court  of  that  state  in  Noruxilk  Street 
R.  Co.'s  Appeal,  69  Conn.  676,  39  L.  R.  A. 
794,  37  AU.  1080,  38  Atl.  708,  which  is  cited 
and  chiefly  relied  on  by  the  plaintiff  in  error 
to  sustain  its  position  witn  respect  to  the 
invalidity  of  our  statute.  The  statutory  pro- 
visions considered  in  that  case  are  embraced 
in  two  sections,  one  of  which  was  passed  in 
1893,  and  the  other  in  1895.  The  former 
(Pub.  Acts  1893,  chap.  169,  §  2)  provides 
that  when  any  street-railway  company  de- 
siies  to  lay  its  tracks,  or  any  additional 
tracks,  in  the  streets  of  any  city,  town,  or 
borough,  it  shall  make  and  submit  a  plan 
for  laying  its  tracks,  etc.,  to  the  mayor  and 
common  council  of  the  city,  the  selectmen 
of  the  town,  or  warden  or  burgesses  of  the 
borough,  who  may  adopt  the  same,  or  "make 
such  modifications  therein  as  they  deem 
proper,"  and  that  "no  such  company  shall 
construct  siwh  railway,  or  lay  additional 
tracks"  in  the  streets  of  such  city,  town,  or 
borough  except  in  accordance  with  a  plan 
approved  by  such  local  authorities.  The  sec- 
tion contains  the  further  provision  that  "the 
refusal  or  neglect  of  any  such  local  author- 
ity to  notify  said  company  of  its  decision 
(on  the  company's  application,  within  a 
specified  time)  shall  be  deemed  to  be  a  re- 
fusal to  approve  and  accept  said  plan  as 
presented  by  said  company."  The  section 
adopted  in  1895  (Pub.  Acts  1895,  chap.  283, 
§  1)  provides  that,  when  the  local  autliori- 
tics  named  in  the  former  section  shall  make 
or  render  any  decision  or  order  with  respect 
to  any  matter  relating  to  any  street  railway 
within  their  jurisdiction,  the  ^T^P^^J^WtY^ 
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appeal  therefrom  to  the  superior  court,  or 
a  judge  thereof,  "and  said  court  or  judge 
shall  make  such  order,  in  reference  to  said 
matter  appealed  from,  as  may  by  it  or  him 
be  deemed  equitable  in  the  premises."  Then 
follows  the  further  provision  that,  whenever 
the  local  authorities  named  in  the  act  of 
1893,  above  referred  to,  shall  thereimder  "be 
deemed  to  have  refused  to  approve  or  accept 
any  plan  presented  by  any  street  railway 
company,  said  street  railway  company  shall 
have  a  like  right  of  appeal  therefrom  to 
said  superior  court  or  any  judge  thereof; 
and  said  court  or  judge  shall  have  the  same 
powers  with  reference  to  said  plan  and  the 
acceptance  or  modification  thereof  that  said 
municipal  authorities  would  have  had  under 
the  provisions  of  said  act,  and  may  make 
all  such  orders  with  reference  thereto  as  may 
be  deemed  equitable."  Perhaps  it  may  aid 
somewhat,  in  arriving  at  a  clearer  under- 
standing of  the  decision  in  the  Connecticut 
case  referred  to,  to  notice  here  that  the  act 
of  1895  provides  for  appeals  in  two  distinct 
classes  of  cases,  and  that  the  powers  con- 
ferred on  the  court  or  judge  by  the  respec- 
tive appeals  are  somewhat  different.  It  first 
provides  for  appeals  from  any  order  or  de- 
cision made  or  rendered  by  the  municipal 
authorities  on  the  railway  company's  appli- 
cation, and  the  power  conferred  on  the  court 
or  judge  in  that  class  of  cases  is  simply  to 
make  such  order  in  the  matter  so  appealed 
from  as  the  court  or  judge  may  deem  equi- 
table. Then  it  makes  separate  provision  for 
appeals  from  the  n^lect  or  refusal  of  the 
municipal  authorities  to  act  upon  the  appli- 
cation of  the  railway  company  within  the 
required  time,  and  in  cases  of  that  kind  it  is 
provided  that  the  court  or  judge  "shall  have 
the  same  powers  that  the  municipal  author- 
ities would  have  had"  under  the  statute  of 
1803.  It  is  this  last  provision,  and  that 
alone,  by  which  it  was  attempted  to  confer 
on  the  court  or  judge  all  the  powers  of  the 
municipal  council  that,  in  the  opinion  of  the 
supreme  court  of  Connecticut,  made  the 
functions  of  the  appellate  court  or  judge  so 
essentially  and  distinctively  legislative  as  to 
render  that  provision  invalid. 

The  other  provisions  of  the  statute,  includ- 
ing that  providing  for  appeals  in  the  other 
class  of  cases, — that  is,  from  orders  and  deci- 
sions made  and  rendered  by  the  council,  in 
regard  to  which,  as  above  shown,  the  statute 
does  not  purport  to  confer  on  the  appellate 
court  or  judge  the  powers  of  the  council,  but 
limits  the  jurisdiction  to  the  making  of  such 
orders  as  shall  be  deemed  equitable, — were 
held  valid,  and  an  appeal  of  that  kind  sus- 
tained in  Central  R,  d  ElectHo  Oo.'a  Appeal, 
67  Conn.  197,  35  Atl.  32.  This  case  was  not 
overruled  by  the  later  case  of  Norwaik 
Street  R.  Co.*8  Appeal,  69  Conn.  576,  39  L. 
R.  A.  794,  37  Atl.  1080,  38  Atl.  708,  but  was 
distinguished.  In  that  part  of  the  opinion 
in  the  last  case  which  distinguishes  the  for- 
mer one,  the  provision  of  the  statute  for  ap- 
peals from  orders  and  decisions  of  the  mu- 
nicipal council,  and  the  power  thereby  con- 
ferred on  the  court  or  judge,  are  referred  to 
as  follows:  "The  act  of  1895  provided, 
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among  other  things,  that  an  aggrieved  per- 
son  might  appeal  from  an  order  made  by  & 
municipal  council  in  pursuance  of  the  Act 
of  1893,  that  such  appeal  should  be  by  peti* 
tion  to  the  court»  which  should  specifically 
state  the  portion  of  the  order  appealed  from,, 
and  the  reasons,  and  be  served  on  the  coun- 
cil ;  and  that  such  appeal  should  be  tried  by 
tlie  court,  and  appropriate  judgment  ren- 
dered." Then  the  learned  judge,  after  giving 
the  reasons  for  sustaining  that  provision  of 
the  statute  and  the  appesu  taken  under  it  in 
the  former  case,  proceeds  to  state  the  differ- 
ence in  the  provision  in  question  authorizing' 
appeals  when  there  is  a  refusal  of  the  council 
to  act,  and  in  the  nature  of  the  power  it  pur- 
ports to  confer  on  the  appellate  court  or 
judge,  as  follows:  "But  the  act  of  1895  goes- 
furUier,  and  contains  an  additional  provi- 
sion, which  is  not  fairly  susceptible  of  being- 
construed  as  merely  providing  for  a  process 
to  bring  into  action  the  ju<&cial  power  of 
the  court,  and  which,  without  any  action  by 
a  municipal  council  other  than  a  failure  to 
act  within  a  limited  time,  purports  to  trans- 
fer to  the  court  all  the  powers  conferred  on 
municipal  councils  by  the  act  of  1893.  The 
distinction  between  the  two  provisions  of  the- 
act  is  vital."  So  that  the  real  ground  of  that 
decision,  holding  invalid  the  statutory  pro- 
vision there  in  question,  is  that  its  purpose 
waa  to  transfer  to  the  appellate  tribunal,  to 
be  exercised  by  it>  all  the  l^slative  and  ad- 
ministrative powers  of  the  municipal  council 
over  the  subjectrmatter  of  the  appeal.  That 
principle  has  no  application  to  our  statute ; 
for,  as  has  been  heretofore  shown,  the  pro- 
ceeding authorized  by  it  is  in  no  sense  a  sub- 
stitution of  the  court  for  the  municipal 
council,  nor  in  the  nature  of  an  appeal  from 
that  body,  nor  does  it  transfer  to  the  court,, 
to  be  exercised  by  it,  any  power  primarily 
conferred  on  that  body,  nor  purport  to  do  so. 
And,  furthermore,  whether  the  distinction 
made  in  the  Connecticut  case  between  the  dif- 
ferent provisioni  of  the  statute  there  con- 
sidered be  substantial  or  not,  it  is  dear  the 
proceeding  under  each  provision  is  strictly 
an  "appeal,"  in  the  appropriate  sense  of  that 
term,  from  a  legislative  body,  on  matters 
originally  committed  to  it,  which,  of  itself, 
is  a  feature  of  controlling  influence  in  fixing- 
the  legislative  character  of  the  power  con- 
ferred, and  which  is  wholly  lacking  in  our 
statute. 

The  reasonable  limits  of  an  opinion,  al- 
ready enlarged,  will  not  permit  a  review  of 
all  the  oases  cited  by  oounoil  for  the  plain- 
tiff in  error.  We  ha^e  carefully  examined 
them  all,  and  find  none  of  them  more  directly 
in  point  than  the  one  just  noticed,  and  none,, 
we  believe,  is  claimed  to  be  sc.  "It  is  cer- 
tainly clear  as  a  general  rule,"  says  SeMen,. 
J.,  in  Cooper's  Case,  22  N.  Y.  84,  "that  when- 
ever the  law  confers  a  right,  and  authoriz^^s 
an  application  to  a  coud^  of  justice  to  en- 
force that  right,  the  proceedings  upon  sucl> 
an  application  are  to  be  r^arded  as  of  a  ju- 
di.?ial  nature."  It  is  competent  for  the  state^ 
through  its  legislative  department,  to  grant 
to  telephone  and  telegraph  companies  organ- 
ized under  its  authority  the  right  te  con- 
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-struct  their  lines  in  the  streets  of  munici- 
palities, and  in  the  present  instance  the 
:grant  was  so  made.  The  inability  or  failure 
of  the  council  to  come  to  an  agreement  with 
the  company  in  regard  to  the  mode  of  using 
the  streets  for  that  purpose  practically 
amounts  to  a  denial  of  the  company's  right, 
the  remedy  for  the  enforcement  of  which  is 
that  provided  by  §  3461,  Rev.  Btat.  The  ad- 
ministration of  that  remedy  does  not  involve 
the  exercise  of  any  continuing  supervisory 
powers  over  the  municipal  or  telephone  cor- 
poration, nor  the  adoption  or  execution  of  ad- 
ministrative regulations  for  the  givernment 
•of  either,  but  consists  of  an  order  made  by  the 
-court  in  the  usual  manner  of  legal  proceed- 
ing's, after  a  hearing  of  the  allegations  and 
evidence  of  parties  who  are  brought  before 
the  court  by  proper  process. 

It  is  necessary,  oo  doubt,  to  specify  in  the 
order,  with  reasonable  certainty,  the  mode 
of  construction  of  the  company's  lines,  so 
thiit  they  will  not  incommode  the  public  in 
tiie  use  of  the  streets;  aikd  it  is  true  that 
an  order  of  that  nature  can  only  be  per- 
foimcd,  or  its  execution  enforced,  in  the 
future.  But,  while  orders  of  that  description 
may  be  infrequent,  they  are  not  unknown  to 
the  courts.  In  Pennaylvama  v.  Wheeling  d 
B.  Bridge  Oo.  13  How.  618,  626,  14  L.  ed.  249, 
2D4,  the  court,  after  the  examination  of  plans 
submitted,  and  the  hearing  of  expert  and 
other  evidence,  entered  its  order  directing  the 
defendant  to  so  change  the  construction 
•of  its  bridge  over  the  Ohio  river,  according 
to  certain  detailed  plans  and  specifications 
therein  set  forth,  as  not  to  obstruct  the  navi- 
gation of  tlie  river.  And  other  instances  of 
like  orders  and  decrees  of  courts  may  be 
found  in  the  books.  The  case  of  Canada 
Nrrrthem  R,  Co.  v.  Intematianai  Bridge  Co. 
7  Fed.  653,  was  a  proceedingin  a  Federal  court 
under  an  act  of  Congress  which  "authorized 
tlie  construction  and  maintenance  of  a  bridge 
Across  the  Niagara  river  by  the  International 
Bridge  Company,  and  provided  that  *all  rail- 
way companies  desiring  to  use  said  bridge 
shall  have  and  be  entitled  to  equal  rights 
and  privileges  in  the  passage  of  the  same, 
■and  in  the  use  of  the  machinery  and  fixtures 
thereof,  and  of  all  the  appurtenances  thereto, 
under  and  upon  such  tcnrms  and  conditions 
as  shall  be  prescribed  by  the  district  court 
of  the  United  States  for  the  northern  district 
of  New  York,  upon  hearixig  the  allegations 
and  proofs  of  the  parties,  in  case  they  shall 
not  agree.'  The  Canada  Southern  Railway 
•Company  subsequently  presented  their  peti- 
tion under  this  act  to  the  district  court  of  the 
United  States  for  the  northern  district  of 
New  York,  and,  alleging  that  it  had  never 
"been  able  to  agree  with  the  International 
Bridge  Company  upon  the  amount  of  com- 
pensation which  it  should  pay  for  the  use 
of  such  bridge,  prayed  the  court  to  determine 
and  prescribe  the  terms  and  conditions  upon 
which  it  mijrht  use  the  said  bridge,  together 
wi  th  the  machinery,  fixtures,  and  approaches. " 
The  jurisdiction  of  the  court  was  called  in 
•question  on  the  ground  that  the  power  which 
the  statute  attempted  to  confer  on  the  court 
M-as  legislative,  and  not  judicial.  But  the 
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court  held  that  "a  determination  by  a  court, 
under  the  authority  of  a  statutory  enact- 
ment, in  a  case  of  disagreement,  of  the  terms 
and  conditions  upon  which  a  railway  com- 
pany should  be  entitled  to  the  use  of  a  bridge 
and  its  appurtenances,  after  hearing  the  al- 
legations and  proofs  of  the  parties,  is  not  an 
improper  exercise  of  the  judicial  function;" 
that  it  is  no  less  the  exercise  of  a  judicial 
function  to  prescribe  a  rule  of  conduct,  or 
protect  the  exercise  of  a  right  during  a  fu- 
ture period,  than  it  is  to  determine  whether 
the  right  has  been  invaded  in  the  past;  and 
that  when  a  statute  refers  the  question  of 
the  conditions  upon  which  an  easement  shall 
be  enjoyed  to  a  judicial  tribunal  for  decision, 
after  hearing  the  proofs  and  allegations  of 
the  parties,  the  implication  is  cogent  that 
the  decision  shall  proceed  upon  settled  prin- 
ciples of  law  and  equity,  and  not  upon  ar- 
bitrary discretion. 

The  necessity  for  the  existence  of  some  tri- 
bunal authorized  to  hear  and  determine  dis- 
agreements between  mundcipalities  and  tel- 
ephone companies  with  respect  to  the  mode 
of  construction  of  the  companies'  lines  in  the 
public  streets  is  apparent,  not  only  for  the 
protection  of  the  rights  of  the  respective  cor- 
porations, but  also  in  the  public  interest,  as 
conservative  of  peace  and  good  order,  and  in 
securing  to  the  public  the  full  benefit  of  the 
service  such  companies  are  designed  to  af- 
ford, at  those  reasonable  rates  which  always 
attend  fair  competition,  and  the  best  consid- 
eration we  have  been  aible  to  give  this  case 
has  failed  to  satisfy  us  that  the  power  con- 
ferred on  the  probate  court  by  the  statutory 
provision  in  ouestion  has  been  inappropri- 
ately bestowed.  The  argument  to  the  con- 
trary', thorough  and  able  as  it  has  been,  at 
most  has  served  to  cast  a  doubt  upon  the 
validity  of  the  provision,  but  that  is  not 
enough  to  justify  the  court  in  holding  it  un- 
ccmfltitutional. 

The  judgment  ia  therefore  affirmed. 

Bnrket,  Spear,  and  Davis,  JJ.,  concur. 
Shanok,  Ch.  J.,  and  Minshall,  J.,  dissent 

Rehearing  denied. 


Esther  KING,  Plff.  in  Err., 

V. 

James  0.  KING,  Exr.,  etc.,  of  James  How- 
land,  Deceased. 

(68  Ohio  St.  868.) 

*1.  A  contract  by  iRrhlcli  a  person 
aarrees  to  live  ^vvitli  and  take  care  of 
another  during  his  life,  and  further  agrees 

•Head notes  by  the  Court. 


NoTB.— As  to  an  agreement  to  give  money  or 
property  at  death  of  promisor,  see  note  to  Krell 
V.  Codman  (Mass.)  14  L.  H.  A.  860. 

For  earlier  authorities  in  this  series  on  con- 
ditions in  restraint  of  marriage,  see  Mann  v. 
Jackson  (Me.)  16  L.  R.  A.  707;  Phillips  v.  Fer- 
gerson  (Va.)  1  L.  R.  A.  837,  and  note;  Herd 
V.  Catron  (Tenn.)  87  L.  B.  A.  781 
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not  to  marry  during  sach  service.  In  consid- 
eration of  the  agreement  of  the  other  that  he 
will  provide  for  her  amply  sufficient  to  make 
her  comfortable  and  well  off,  is  not  necessar- 
ily an  invalid  contract.  Although  the  prom- 
ise not  to  marry  is  in  itself  a  void  promise, 
as  against  public  policy,  yet  it  is  but  an  inci- 
dent to  the  main  engagement,  which  Is  for 
labor  and  care;  and,  if  that  service  be  fully 
performed,  and  the  recipient  fails  to  perform 
his  engagement  during  life,  the  other  may 
maintain  an  action  against  his  estate  on  the 
contract. 
2.  In  suoli  case  tl&e  mlscliiefs  likely  to 
ensue  to  tlie  public  by  permittinar  m. 
recoveri-  notwithstanding  the  void  stipula- 
tion would  be  less  than  those  lilcely  to  follow 
a  holding  which  would  encourage  the  viola- 
tion of  contracts  and  the  repudiation  of  Just 
obligations  after  full  value  had  been  received. 

(November  27,  1900.) 

ERROR  to  the  Circuit  Court  for  Cuyahoga 
County  to  review  a  judgment  reversing 
a  judgment  in  plaintiff's  favor  in  an  action 
brought  to  enforce  performance  of  a  contract 
to  compensate  plaintiff  for  services  rendered 
to  defendant's  intestate.    Reversed, 

Statement  by  Spear»  J. : 

Action  by  one  King  a^nst  one  King,  ex- 
ecutor of  James  Howland,  deceased,  and 
others,  to  recover  for  personal  services  ren- 
dered in  the  performance  of  a  contract  made 
with  James  Howland,  in  1881,  whereby 
plaintiff  agreed  to  live  with  him  and  take 
care  of  him  during  his  life.  He  was  a  man 
of  means,  well  advanced  in  years,  without 
family,  living  on  Euclid  avenue  in  Cleveland, 
and  much  of  the  time  in  ill  health.  The 
plaintiff  was  a  daughter  of  Ms  nieoe.  She 
performed  the  contract  on  her  part,  the 
service  extending  from  the  year  1881  to  1896, 
when  Howland  died.  The  contract,  as 
stated  in  the  petition,  was  that  ''this  plain- 
tiff agreed  with  the  said  James  Howland 
that  she  would  refrain  from  marriage  while 
he  should  live,  and  that  she  would  live  with 
him  and  take  care  of  him  while  he  lived; 
and  he,  in  consideration  thereof,  agreed  that 
he  would  provide  for  her  amply  sufficient  to 
make  her  comfortable  and  well  off."  How- 
land, in  his  will,  left  to  plaintiff  a  legacy  of 
$500,  but,  save  small  amounts  of  money 
given  her  from  time  to  time,  did  not  perform 
the  contract.  A  recovery  was  had  in  the 
common  pleas.  The  jud^ent  was  reversed 
by  the  circuit  court  because  of  error  in  the 
charge  in  instructing  the  jury  that  the  con- 
tract was  a  legal  one,  and,  if  proved  to  have 
been  made  as  alleged,  and  duly  performed 
by  plaintiff,  there  might  be  a  reooverv.  To 
reverse  this  judgment  of  reversal  this  pro- 
ceeding is  prosecuted. 

Messrs.  John  F.  Clark  and  George  I*. 
Phillips,  for  plaintiff  in  error: 

This  was  not  an  engagement  not  to  marry; 
it  was  a  contract  for  services.  The  agree- 
ment to  remain  unmarried  during  the  period 
of  service  was  simply  and  only  to  enhance 
the  value  of  the  services,  and  was  a  mere  in- 
cident of  the  contract,  and  therefore  does  not 
vitiate  the  general  engagement. 
62  L.  R.  A. 


Central  OJiio  Natwml  Gas  d  FueH  Co,  v» 
Capital  City  Dairy  Co,  60  Ohio  St.  96,  55- 
N.  E.  711. 

The  object  of  all  laws  is  to  protect  legaT 
rights,  to  enforce  legal  obligations,  and  U> 
promote  justice  and  honest  dealing.  It  ia 
the  business  of  the  law  and  its  administra- 
tion to  enforce  the  performanoe  of  contracts* 
There  are  classes  of  contracts  the  enforce- 
ment  of  which  will  not  be  promotive  of  the- 
general  welfare;  and  these  contracts 
the  oourts,  following  the  maxim  that  th& 
general  welfare  is  the  highest  law,  refuse  to* 
enforce.  When  a  contract  has  been  made- 
that  falls  within  an  exception,  and  the  court 
finds  the  parties  in  a  situation  with  ref- 
erence thereto  th.<it  will  make  its  enforce- 
ment more  promotive  of  the  general  welfare- 
than  refusal  to  enforce,  the  exception  does- 
not  apply. 

Lester  v.  Hotoard  Bank,  33  Md.  658,  3  Am. 
Rep.  211;  Hays  v.  Galion  OasHght  d  CoaV 
Co.  29  Ohio  St  330. 

If  an  engag^ent  that  is  in  partial  re- 
straint of  marriage  is  against  public  policy,, 
how  much  more  is  it  against  public  policy 
that  when  one  party  to  such  contract  hais- 
in  good  faith  performed  all  her  covenants- 
the  other  should  take  the  benefit  of  the  con- 
tract and  the  performanoe  thereof,  and  re- 
pudiate his  covenants,  all  of  which  are  legale 

Burkholder's  Appeal,  105  Pa.  31. 

Messrs,  Smith  and  Blake,  for  defend- 
ant in  error : 

A  bare  agreement  not  to  marry  within  a. 
particular  period  is  void. 

Wald's  Pollock,  Contr.  new  ed.  307,  308 ; 
Loir  V.  Peers,  Wilmot,  371;  2  Pom.  Eq.  Jur^ 
5  931 ;  1  Bishop,  Marr.  Div.  &  Sep.  §  207. 

Contracts  which  are  in  restraint  of  mar- 
riage have  been  uniformly  held  by  the  au- 
thorities to  be  ill^^. 

9  Am.&  Eng.Enc.  Law,  p.  918;  Clark,  Contr. 
p.  443 ;  Hartley  v.  Bioe,  10  East,  22 ;  Sterling- 
V.  Sinniokson,  6  N.  J.  L.  766;  White  v.  Equi- 
table Nuptial  Benefit  Union,  76  Ala.  251^. 
52  Am.  Rep.  326;  Weeks  v.  Hill,  38  N.  H. 
199;  Chalfant  v.  Payton,  91  Ind.  202,  46- 
Am.  Rep.  586;  Williams  v.  Cou?den,  13  Mo. 
211,  63  Am.  Dec.  143;  James  v.  Jellison,  04 
Ind.  292,  48  Am.  Rep.  151 ;  Waters  v.  Taze- 
well, 9  Md.  291 ;  Greenhood,  Pub.  Pol.  p.  480. 

Courts,  having  been  created  by  law  for  the- 
purpose  of  properly  administering  the  same» 
have  invariably  held  that  it  was  no  part  of 
the  duly  of  the  court  to  give  aid  and  assist- 
ance to  those  who  sought  it  in  the  enforce- 
ment of,  or  relief  from,  such  contracts  as- 
were  either  illegal,  immoral,  or  against  pub- 
lic policy. 

Atirood  V.  Fisk,  101  Mass.  363,  100  Am. 
Deo.  124. 

The  rule  that  the  court  will  not  assist  or 
aid  either  party  to  an  illegal  contract  is  the 
same  in  equity  as  in  law. 

Roll  V.  Raguet,  4  Ohio,  400,  22  Am.  Dec. 
759 ;  Thomas  v.  Cronise,  16  Ohio,  64 ;  Widoe 
V.  Wehh,  20  Ohio  St.  431,  5  Am.  Rep.  664; 
Kahn  v.  Walton,  46  Ohio  St.  195,  20  N.  E. 
203 ;  McQuade  v.  Rosecrans,  36  Ohio  St  442 ; 
Springfield  F,  d  M.  Ins.  Co.  v.  Hull,  51  Ohio- 
St.  270,  25  L.  R.  A.  37,  37  N.  E,  1116. 
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The  court  will  not  relieve  a  party  to  such 
a  contract  who  has  actually  fulfilled  it  and 
seeks  to  recover. 

See  AUoood  v.  Fisk,  101  Mass.  363,  100 
Am.  Dec.  124;  Thomas  v.  Croniae,  16  Ohio, 
54;  Hooker  v.  De  Paloa,  28  Ohio  St.  251. 

If  the  consideration  to  be  paid  is  single 
and  entire  the  contract  must  be  held  to  be 
entire,  although  the  subject  of  the  contract 
nay  consist  of  several  difftinct  and  wholly 
independent  items. 

2  Parsons,  Contr.  5th  ed.  p.  519;  Clark, 
Contr.  pp.  471-473;  Widoe  v.  Webb,  20  Ohio 
St.  431,  5  Am.  Rep.  664;  McQuade  v.  Rose- 
crans,  3C  Ohio  St.  442;  State  ex^  rel,  Laskey 
v.  Perrysburg  Bd,  of  Edu,  35  Ohio  St.  519. 

Where  a  near  relative  goes  into  a  family, 
lives  as  one  of  the  family,  and  has  the  op- 
portunities and  privileges  of  one  of  the  fam- 
ily, no  wages  or  compensation  is  to  be  paid 
by  the  head  of  the  family. 

Lovet  V.  Price,  Wright  (Ohio)  89;  WilUa 
V.  Dun,  Wright  (Ohio)  133;  Hawthorn  v. 
McClure,  4  Ohio  C.  0.  11 ;  Pollock  v.  Pollock, 
2  Ohio  O.  C.  143. 

If  this  contract  was  originally  void, — that 
is,  if  it  was  not  legal  for  her  to  make  such  a 
pnimise, — then  the  same  could  not  be  after- 
w«ards  ratified  and  affirmed,  nor  would  the 
fulfilment  of  her  part  of  the  same  permit 
her  to  recover  the  ocMnpensation  to  be  re- 
ceived. 

See  Handy  v.  8t.  Paul  Globe  Pub.  Co,  41 
Minn.  188,  4  L.  R.  A.  466,  42  N.  W.  872; 
Greenhood,  Pub.  Pol.  rule  9;  Shenk  v. 
Phelps,  6  111.  App.  612. 

Messrs.  BCarvia  A  Shnpe  also  for  de- 
fendant in  error. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

The  sole  ground  of  reversal  is  that  the  oon- 
tract  is  void  because  against  public  policy, 
being  in  restraint  of  marriage;  hence  there 
could  be  no  recovery.  That  contracts  in  re- 
straint of  marriage  are  void,  as  being  con- 
trary to  the  public  poli<y  of  the  law,  is  con- 
ceded. But  the  question  here  is  whether  the 
contract  to  render  service,  fully  performed 
by  the  <me  party,  so  rests  upon  the  promise 
not  to  marry,  or  is  so  tainted  by  that  part  of 
the  agreement  as  to  be  incapable  of  enforce- 
ment. The  consideration  moving  to  the 
agreement  on  the  part  of  Howland  to  make 
ample  provision  for  his  niece  was,  on  its  face, 
twofola:  One,  the  promise  to  perform  the 
service  agreed  upon;  the  other,  not  to  marry 
during  the  continuance  of  such  service.  The 
first  was  a  valid  promise,  and  of  itself  suffi- 
cient to  support  the  promise  of  the  other 
party;  the  second  was  a  void  promise,  not 
affording  any  consideration  whatever.  As 
given  in  text-books  and  numerous  decisions, 
the  general  rule  is  that>  if  one  of  two  con- 
siderations for  a  promise  be  merelv  void,  the 
other  will  support  the  promise,  although,  if 
one  of  two  considerations  be  unlawful,  the 
promise  of  the  other  party  is  void ;  and  yet 
this  rule  has  many  exceptions,  as  will  be 
shown  later  on.  That  is,  if  one  of  two  oon- 
eiderationfl  is  void  merely  for  insufficiency, 
and  not  for  illegality,  the  other  will  support 
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the  contract.  Widoe  v.  Wehb,  20  Ohio  St. 
435,  5  Am.  Rep.  664;  Metcalf,  Contr.  246  j 
Chitty,  Contr.  988;  1  Parsons,  Contr.  456; 
Comstock,  Contr.  24;Pikard  v.Gottels,  Yelv.. 
56;  Bliss  v.  Negus,  8  Mass.  51;  Carleton  v. 
Woods,  28  N.  H.  290;  Woodruff  v.  Hinman,. 
11  Vt.  592,  34  Am.  Dec.  712;  King  v.  Sears, 
2  Oromp.  M.  &  R.  48;  Erie  R.  Co.  v.  Union 
Locomotive  Ji;  Exp.  Co.  35  N.  J.  L.  240 ;  Brad- 
burne  v.  Bradbume,  1  Cro.  Eliz.  149.  This 
distinction  between  a  contract  merely  void 
and  an  illegal  contract  would  seem  to  be  an. 
important  one.  Courts,  as  a  general  proposi- 
tion, are  open  for  the  enforcement  of  con- 
tracts; not  for  their  destruction.  So  that,, 
where  parties  have  deliberately  entered  into  a 
contract  valuable  to  them,  and  one  has  re- 
ceived the  full  advantageof  it,  the  general  pol- 
icy of  the  law  is  to  exact  proper  performance 
by  him  who  has  thus  obtained  the  advan- 
tage; and  some  substantial  defect  should  be 
shown  before  a  court  will  refuse  enforcement. 
A  mere  technical  objection  should  not  pre- 
vail. Now,  a  void  contract  is  one  which  has- 
no  legal  force,  and  which,  for  that  reason, 
cannot  be  enforced;  an  unlawful  contract  is 
one  to  do  an  act  which  the  law  forbids,  or  to 
omit  an  act  which  the  law  enjoins,  and  for 
that  reason  is  nonenforceable.  There  is  no 
provision,  either  by  statute  or  at  common 
law,  which  enjoins  upon  any  particular  per- 
son the  duty  to  marry;  nor  can  anyone  be 
punished  for  not  marrying.  To  marry  or 
not  to  marry  is  left  to  the  free  choice  of  all 
who  are  eligible  to  marriage.  Hence  to  omit 
to  marry  is  not  illegal,  uid  the  promise  to 
omit  is  one  which  the  law  will  not  enforce. 
It  would  appear  naturally  to  follow  that  the 
only  result  of  making  such  a  promise  would 
simply  be  tliat  no  legal  right  could  be 
founded  on  the  promise,  and  no  remedy  af- 
forded for  its  breach.  It  is  difficult  to  see 
any  good  reason  for  denouncing  such  con- 
tract as  illegal  in  the  sense  of  violating  any 
law,  or  of  placing  parties  who  may  have  en- 
tered into  it  outside  the  pale  of  the  law. 
But,  aside  from  this,  in  the  present  case  the 
promise  on  the  part  of  the  woman,  which 
was  of  value  to  the  man,  was  the  promise 
to  care  for  him.  The  promise  not  to  marry 
was  a  mere  incident  to  the  main  purpose, 
entered  into  simply  because  it  was  supposed' 
that  by  remaining  single  the  woman  could 
the  better  perform  her  contract.  It  was  im- 
material to  the  man  whether  she  married  or 
not>  so  long  as  she  fulfilled  her  promise  aa 
to  care.  In  other  words,  the  promise  to  re- 
main unmarried  did  not  enter  into  or  become 
part  of  the  substance  of  the  general  agree- 
ment. That  agreement  was  for  the  perform- 
ance of  services.  If  the  performance  was 
adequate,  and  the  services  rendered  in  a  sat- 
isfactory manner,  their  value  could  neither 
be  enhanced  nor  diminished  by  the  fact  that 
they  had  been  rendered  by  a  single  woman, 
rather  than  a  married  one.  So  that,  had  the 
plaintiff  married,  yet,  if  she  satisfactorily 
performed  her  contract,  the  recipient  of  the 
services  would  lose  nothing  by  the  fact  of 
marriage.  As  matter  of  fact  she  did  not 
marry;  whether  because  of  the  contract  or 
for  reasons  wholly  apart  from  it  is  not  ma* 
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terial,  for  she  was  under  no  obligation  to 
marry  nor  to  refrain  from  so  doing.  She  did 
perform  the  scrvioe.  That,  the  verdict  and 
judgment  of  the  common  pleas  settles  to  all 
intents  and  purposes  for  tne  present  inquiry. 
Ab  abovQ  stated,  the  promise  not  to  marry, 
although  void  because  against  public  policy, 
was  not  illegal  as  against  positive  law;  and 
it  is  not  easy  to  perceive  how  its  presence 
in  tiie  contract,  or  its  observance  by  her,  or 
both  facts,  could  place  the  parties  in  what 
is  termed  in  pari  delicto, — i.  e.,  in  a  position 
where  the  law  should  adjudge  them  guilty 
•of  its  violation,  and  hence  refuse  relief  for 
that  reason  in  the  face  of  the  fact  that  the 
claimant  had  fully  performed.  In  such  case 
the  maxim,  fn  par%  delicto  mclior  est  con- 
•ditio  possidentis,  has,  in  reason,  no  appli- 
•cation,  and,  we  think,  ought  not  to  have  ap- 
plication in  law. 

Courts  refuse  to  enforce  or  recognize  cer- 
tain classes  of  acts  because  against  public 
policy  on  the  ground  that  they  have  a  mis- 
chievous tendency,  and  are  thus  injurious  to 
the  interests  of  l^e  state,  apart  from  illegal- 
ity or  immorality.  A  contract  in  restraint 
of  marriage  is  of  this  nature.  But,  as  be^ 
fore  suggested,  it  does  not  follow  that  all 
<x)ntracts  which  may  have  an  element  of  in- 
fiuJficiency,  and  may  be  void  as  to  one  fea- 
ture, are  incapable  of  enforoement,  or  even 
that  all  that  are  ill^al  will  not  be  enforced. 
Decisions  are  abundant  in  support  of  the 
proposition  that,  even  where  the  acts  of  the 
parties  have  been  in  violation  of  positive  law, 
the  contract  may,  under  some  circumstances, 
be  enforced.  A  case  in  point  is  Lester  v. 
Howard  Bank,  33  Md.  558,  3  Am.  Rep.  211. 
The  bank's  charter  forbade  a  director,  under 
penalty  of  fine  and  imprisonment,  to  borrow 
money  from  the  bank.  It  was  claimed  that 
the  act  of  thus  lending  by  the  bank  was  null 
and  void;  that  no  rights  could  accrue  from 
it,  and  hence  no  action  could  be  had  by  either 
party  based  upon  it.  The  court  held,  how- 
ever, that  "contracts  made  in  violation  of  a 
statute  are  not  necessarily  incapable  of  en- 
forcement because  of  their  illegality. 
Whether  the  courts  will  enforce  them  or  not 
is  a  question  of  public  policy,  and  they  will 
.be  enforced  when  it  may  be  adjudged  that 


such  policy  requires  their  enforcement." 
Kobinson,  J.,  in  the  opinion,  remarks  thai 
"public  policy,  it  must  be  borne  in  mind,  lies 
at  the  basis  of  the  law  in  regard  to  illegal 
contracts;  and  the  rule  is  adopted,  not  for 
the  benefit  of  parties,  but  of  the  public.  It 
is  evident,  therefore,  that  cases  may  arise, 
even  under  contracts  of  this  character,  in 
which  the  piU>lic  interests  will  be  better  pro- 
moted by  granting  than  by  denying  relief, 
and  in  sudi  the  general  rule  must  yield  to 
this  policy," — and  cites  1  Story,  Eq.  Jur.  f 
208.  This  policy  of  the  law  finds  expression 
in  our  statutes  authorizing  the  recovery 
back  of  money  lost  at  gaming,  and  the  de- 
cisions under  them.  See  also  Burkholder'9 
Appeal,  105  Pa.  31.  To  justify  refusal  of 
relief  to  the  plaintiff  on  the  ground  referred 
to,  the  court  ought  to  be  ready  to  hold  that 
the  public  mischiefs  would  be  greater  by  per- 
mitting a  party  to  recover  who  had  made 
and  performed  a  contract  otherwise  Well 
founded,  but  embracing  an  agreement  not 
to  marry  while  in  its  performance,  than  by 
permitting  the  other  party  to  have  the  full 
benefit  of  meritorious  service  for  nothing, 
tlius  repudiating  his  agreements,  all  of 
which  were  legal>  and  based  upon  at  least 
one  consideration  entirely  adequate  and 
wholly  lawful.  We  are  not  prepared  to 
make  such  a  holding,  but  are  clearly  of 
opinion  that  no  mischiefs  to  the  public 
would  result  from  sustaining  a  right  to  re- 
cover in  a  case  like  the  present  comparable 
to  those  which  would  follow  a  contrary  hold- 
ing, one  which  would  encourage  the  viola- 
tion of  contracts  and  the  repudiation  of  just 
obligations  after  full  value  had  been  re- 
ceived. 

Other  phases  of  the  case  are  argued  by  de- 
fendant in  error.  The  printed  record  pre- 
sented embraces  only  the  question  here 
treated.  It  is  not  the  duly  of  the  court  to 
hunt  through  portions  of  the  record  not 
printed  in  the  quest  of  other  reasons  why  the 
judgment  of  the  common  pleas  should  have 
been  reversed,  and  we  decline  to  do  so. 

The  judgment  of  the  Circuit  Court  will  he 
reversed,  and  that  of  the  Common  Pleas  af- 
firmed. 


TKXAS  COURT  OF  CRIMINAL  APPEALS. 


J.  A.  FRENCH,  Appt.^ 

STATE  of  Texas. 

( Tez.  Crim.  App ) 

An  affent  of  m.  nonresident  orffan  com- 
pany, who  travels  br  vraffon,  carrying 


an  organ  with  him,  which  be  sells  whenever 
he  can  do  so,  or,  in  lien  thereof,  talces  an  or- 
der for  a  different  organ,  which  when  shipped 
to  him  he  delivers  to  the  purchaser,  is  en- 
gaged in  interstate  commerce  so  as  to  be 
exempt  from  an  occupation  tax  on  peddlers 
under  state  law. 

(October  17,  1900.) 


Note. — For  authorities  found  in  earlier  vol- 
'umes  of  this  series  on  the  business  of  agent  of 
nonresident  as  Interstate  commerce,  see  Re 
Spain  (C.  C.  E.  D.  N.  C.)  14  L.  R.  A.  97,  and 
note  on  peddlers  and  drummers  as  related  to  in- 
terstate commeAce:  Gunn  v.  White  Sewing 
Mach.  Co.  (Aril.)  18  L.  R.  A.  206;  State  ▼. 
Pbipps  (Kan.)  18  L.  R.  A.  657 ;  State  ▼.  Oor- 
JS2  L.  R.  A. 


ham  (N.  C.)  25  L.  R.  A.  810;  Milan  Mill.  * 
Mfg.  Co.  y.  Gorton  (Tenn.)  26  L.  R.  A.  136; 
State  ▼.  Scott  (Tenn.)  86  L.  R.  A.  461;  Mac- 
naughtan  Co.  ▼.  McGirl  (Mont.)  38  L.  R.  A. 
367  ;  Smith  ▼.  Jackson  (Tenn.)  47  L.  R.  A.  416; 
Adkins  ▼.  Richmond  (Vs.)  47  L.  R.  A.  583; 
and  Croy  ▼.  Epperson  (Tenn.)  61  L.  R.  A.  264. 
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APPEALi  by  defendant  from  a  judgment  of 
the  Mills  County  Court  convicting  him 
4»f  peddling  without  complying  with  provi- 
«ions  of  the  statute.     Revised, 
The  facts  are  stated  in  the  opinion. 
Mr.  Robert  A.  John  for  the  State. 

Henderson,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  convicted  under  the  law  au- 
thorizing an  occupation  tax  of  peddlers  with 
two  horses,  and  his  punishment  assessed  at 
a  fine  of  $10.  Appellant  presents  several 
assignments,  but  it  is  only  necessary  to  con- 
sider one,  to  wit,  that  the  proof  showed  that, 
■as  a  peddler,  he  was  engaged  in  the  sale  of 
property  which  was  protected  by  the  Consti- 
tution of  the  United  States  as  interstate 
•commerce,  and  that  the  state  had  no  author- 
ity to  require  him  to  pay  a  tax.  The  proof 
shows  that  defendant  was  the  agent  of  the 
Estey  Organ  Company,  of  St.  Louis,  Mis- 
souri, and  his  method  of  selling  the  organs 
was  as  follows:  He  traveled  in  a  two-horse 
hack  all  over  Mills  county,  Texas,  taking  an 
organ  along  with  him,  and  whenever  he  made 
a  sale  of  the  same  style  organ  as  he  carried 
he  delivered  it  at  once  to  the  party  who  pur- 
chased. If  the  party  wanted  a  different 
style  organ  than  the  one  he  carried  with 
him,  he  made  a  contract,  and  sent  the  order 
in  to  the  St.  Louis  house,  and  the  organ  was 
shipped  to  defendant,  who  took  it  in  person 
upon  his  said  two-horse  wagon  or  hack,  and 
•delivered  it  at  the  residence  of  the  purchaser, 
receiving  therefor  money  and  notes  payable 
to  the  company,  which  said  notes  were  al- 
ways forwarded  to  the  company.  The  de- 
fendant guaranteed  the  notes  which  he  took 
in  favor  of  the  company.  It  seems,  if  the 
purchaser  so  desired,  the  instrument  would 
he  shipped  direct  to  the  purchaser.  The 
proof  further  showed,  in  regard  to  the  sale 
of  the  organ  in  this  case,  that  defendant 
■came  to  the  house  of  Willett  Johnson,  in 
Mills  county,  Texas,  on  July  12,  1899,  driv- 
ing a  pair  of  horses  to  a  hack,  and  repre- 
sented his  business  as  an  organ  dealer,  and 
sold  to  witness  an  organ,  telling  witness  that 
he  had  the  organ  at  the  residence  of  a  cer- 
iain  man  living  7  or  8  miles  distant,  in 
Hamilton  county.  A  few  days  later  defend- 
ant brought  the  organ  to  witness's  house  in 
Mills  county,  delivered  it  to  the  purchaser, 
who  settled  for  the  same  in  cash  and  notes; 
the  notes  l>eing  made  payable  to  the  Estey 
Organ  Company,  St.  Louis,  Missouri.  The 
'question  thus  presented  is.  Was  the  sale 
here  made  of  property  subject  to  interstate 
commerce?  For,  if  it  was,  it  is  conceded 
that  the  state  had  no  authority  to  tax  the 
peddler  engaged  in  interstate  commerce, 
either  directly  on  the  goods  sold,  or  by  in- 
direction on  his  occupation  of  selling  such 
pro])erty  while  it  was  under  the  protection 
of  the  Constitution  as  interstate  commerce. 
•See  Asher  v.  TexcLS,  128  U.  S.  129,  32  L.  ed. 
5GS,  2  Inters.  Com.  Rep.  241,  9  Sup.  C£.  Rep. 
1 ;  Welton  v.  MUsouH,  91  U.  S.  275,  23  L.  ed. 
347.  It  is  also  conceded  that  the  organ  in 
-question  was  protected  from  any  interfer- 
-ence  by  the  state  during  its  transit  from  St. 
^2  L.  R.  A, 


Louis,  Missouri,  up  to  the  time  of  its  arrival 
at  its  destination  in  the  state  of  Texas.    If 
it  had  been  previously  sold,  it  would  be  pro- 
tected until  its  delivery  to  the  purchaser.  If 
it  had  not  been  sold,  it  would  be  protected 
up  to  the  time  of  its  arrival  in  the  ware- 
house  or   depository   of  the  manufacturer, 
if  he  had  one  in  this  state;    and   the   later 
decisions  hold  that  it  would  be  equally  pro- 
tected after  its  arrival  in  the  state,  and  until 
it  should  be  sold  and  mingled  with  the  com- 
mon mass  of  the  property  of  the  citizens  of 
tliis  state.     See  Leisy  v.  Ea/rdin,  135  U.  S. 
100,  34  L.  ed.  128,  3  Inters.  Com.  Rep.  36,  10 
Sup.  Ct  Rep.  681;   MiUer  v.  Goodman,  91 
Tex.  41,  40  S.  W.  718.    Let«y'«  Casey  135  U. 
S.  100,  34  L.  ed.  128,  3  Inters.  Com.  Rep.  36, 
10  Sup.  Ct.  Rep.  681,  involved  a  shipment  of 
beer  in  original  packages  from  the  state  of 
Illinois,  where  it  was  manufactured,  into  the 
state  of  Iowa.     Said  beer  was  received  in 
Iowa,  in  the  warehouse  of  the  manufacturer, 
and  then  sold  in  original  packages  to  pur- 
chasers in  the  state  of  Iowa,  In  contraven- 
tion of  a  law  of  the  state  of  Iowa  prohibit- 
ing the  sale  of  such  intoxicating  liquors  ex- 
cept under  permits  granted  by  the  state  for 
certain  purposes  therein  stated,  to  wit,  me- 
dicinal and  sacramental  purposes,  etc.   The 
Supreme  Court  of  the  United  States  in  that 
case    distinctly    holds,    after    discussing    a 
great  number  of  cases  bearing  on  the  subject, 
''that  it  is  only  after  the  importation  is  com- 
pleted, and  the  property  imported  has  min- 
gled with  and  become  a  part  of  the  general 
property  of  the  state,  tnat  its  regulations 
can  act  upon  it;"  and,   further,   that  the 
plaintiff  had  the  right  to  import  such  beer 
from  the  state  of  Hlinois  into  the  state  of 
Iowa,  and  to  sell  it,  by  which  act  alone  it 
would  become  mingled  in  the  common  mass 
of  the  property  within  the  state.    In  Miller 
V.  Goodman,  91  Tex.  41,  40  S.  W.  718,  our 
own  supreme  court  refers  to  this  case  with 
approval.     The  case  of  State  v.  Richards,  32 
W.  Va.  348,  3  L.  R.  A.  705,  9  S.  E.  245,  which 
appears  to  be  directly  in  point,  contravenes, 
as  we  think,  the  doctrine  above  announced, 
but  it  does  not  appear  to  have  been  carried 
to  the  Supreme  Court  of  the  United  States, 
and  was  rendered  prior  to  the  decision  of 
Leiay  v.  Hardin\  and,  of  course,  does  not  dis- 
cuss that  case,  though  it  does  discuss  the 
Asher  Case  and  Rohhins  v.  Shelby  County 
Taxing  Dist,  120  U.  S.  489,  30  L.  ed.  694,  1 
Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592, 
and  attempts  to  draw  a  distinction  between 
those  cases,  which  were  sales  by  sample,  and 
a  sale  of  goods  carried  around  by  a  dealer  or 
drummer,  and  sold  and  delivered  from  his 
wagon.     With  due  deference  to  the  learned 
judge  who  rendered  that  opinion,  we  must 
confess  that  we  can  see  no  difference  in  prin- 
ciple between  a  sale  by  sample  and  a  sale 
from  the  warehouse.     If  interstate  commerce 
protects  an  article  of  traflBc  between  states 
in  transit,  and  after  its  arrival  at  a  ware- 
house, and  until  it  is  sold  therefrom,  and  de- 
livered thence  to  the  purchaser  by  the  seller, 
who  acts  as  the  agent  of  the  foreign  compa- 
ny, it  is  dillicult  to  see  how  the  same  article 
will  not  be  protected  while  the  agent  of  the 
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foreign  company  carries  it  around  with  him, 
and,  when  he  finds  a  purchaser,  then  sells 
and  delivers  it  to  such  purchaser.  It  is  not 
the  vehicle,  as  we  take  it,  that  gives  char- 
acter to  the  traffic,  but  it  is  the  fact  that  the 
property  has  not  become  mingled  with  the 
common  mass  of  the  property  of  the  citizens 
of  the  state;  and  if  this  is  not  done,  in  the 
one  case,  until  a  sale  and  delivery  by  the  for- 
eign company  from  its  warehouse,  we  fail  to 
see  how  it  becomes  mingled  with  the  mass  of 
the  projicrty  of  the  citizens  of  the  state  un- 
til it  is  sold  by  the  agent  of  the  foreign  com- 
pany to  the  purchaser  from  his  wagon.  If 
it  is  a  sale,  in  the  one  case,  that  terminates 
its  character  as  interstate  commerce,  we 
think  it  equally  does  so  in  the  other.     It  is 


not  necessary  here  to  enter  into  a  discussion 
of  this  question  as  an  original  proposition. 
As  we  understand,  the  Constitution  of  the- 
United  States  and  the  decisions  of  the  Su- 
preme Court  of  the  United  States  constru- 
ing the  same  are  the  paramount  law,  and  we- 
merely  take  those  decisions  and  apply  them 
to  the  facts  of  this  case,  and,  in  our  view,, 
appellant,  at  the  time  of  his  arrest  and  con- 
viction, was  engaged  in  interstate  commerce,, 
and  so  not  amenable  to  the  occupation  tax 
which  was  attempted  to  be  collected  from 
him.  Turner  v.  State  (Tex.  Crim.  App.)  55- 
S.  W.  634,  and  authorities  there  cited. 

The  judgment  is  (accordingly  reversed,  and 
the  cause  remanded. 


TEXAS  SUl'REME  COURT. 


A.  C.  JOHNSON,  Appt,, 
C.  A.  ELMEN  et  ah 


.Tex.. 


.) 


Parol  evidence  is  admissible  to  sIiovf 
tbat  at  the  time  of  the  execution  of  a 
deed  containing  a  covenant  against  encum- 
brances it  was  agreed  between  the  parties 
that  the  grantee  should  assume  the  payment 
of  certain  vendor's  lien  notes  which  were  a 
charge  upon  the  premises,  since  such  agree- 
ment was  a  part  of  the  consideration  for  the 
conveyance,  and  proof  thereof  does  not  vary 
the  written  contract. 

(November  15,  1900.) 

CERTIFICATION  by  the  Court  of  CHvil 
Appeals  for  the  First  Supreme  Judicial 
District  for  the  opinion  of  the  Supreme 
Court  of  questions  arising  on  appeal  by 
plaintiff  from  a  judgment  of  the  District 
Court  for  Harris  County  in  favor  of  defend- 
ants in  an  action  brought  to  recover  dam- 
ages for  breach  of  a  covenant  of  warranty  in 
a  conveyance  of  real  estate.  Answers  re- 
turned requiHng  affirmance. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Baldwin  A  Meek  for  appellant. 

Mr.  H.  H.  MaoNiooll,  for  appellees: 

Johnson's  acceptance  of  the  land  subject 
to  the  Corbett  notes,  and  his  assumption  and 
agreement  to  pay  the  same,  were  part  of  tho 
purchase-money  consideration,  and  Elmen, 
the  vendor,  was  not  estopped  from  showing 
that  such  part  of  the  purchase  money  was 
still  unpaid. 

Morris  v.  Oaines,  82  Tex.  255,  17  S.  W. 
638 ;  Spann  v.  Cochran,  63  Tex.  240 ;  Muller 
V.  Riviere,  59  Tex.  640,  46  Am.  Rep.  291; 
Monroe  v.  Buchanan,  27  Tex.  241. 

Where  one  purchases  land  subject  to  a 
mortgage,  and  as  part  of  the  consideration 
verbally  promises  to  pay  it,  such  promise, 
though  verbal,  is  not  within  the  statute  of 
frauds,  and  can  be  enforced  in  an  action  in- 
stituted for  that  purpose. 


Note. — On  the  subject  of  parol  evidence  to 
■how  consideration  of  deed,  see  Velten  v.  Car- 
mack  (Or.)  20  L.  R.  A.  101,  and  note;  Baum  v. 
Lynn  (Miss.)  30  L.  R.  A.  441  :  and  Loud  v. 
Hamilton  (Tenn.)  45  L.  R.  A.  400. 
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Beitel  v.  DohUn  (Tex.  Civ.  App.)  44  8. 
W.  299. 

In  an  action  on  warranty  between  the- 
original  parties,  where  the  rights  of  third 
persons  without  notice  have  not  intervened,, 
the  recital  in  the  deed  of  the  amount  paid 
by  the  purchaser  is  not  conclusive,  and  the- 
real  consideration  may  be  shown  by  paroi 
evidence. 

Glenn  v.  Matheios,  44  Tex.  406;  Allison  v. 
Pitkins,  11  Tex.  Civ.  App.  655,  33  S.  W.  293. 

The  rule  allowing  parol  testimony  to  show 
the  true  consideration  of  a  deed  is  a  substan- 
tial  right,  not  to  be  varied  or  defeated  by 
any  form  of  expression  or  recitals  contained 
in  the  instrument  itself. 

McLean  v.  Ellis,   79   Tex.   398,  15   S.    W. 
394;   Oarrett  v.  Robinson   (Tex.  Civ.  App.) 
43  S.  W.  288;  Lanier  v.  Foust,  81  Tex.  186^ 
16  S.  W.  994. 

When  the  consideration  is  not  expressed 
in  a  written  contract,  parol  testimony  is- 
admissible  to  supply  the  deficiency. 

Taylor  v.  Merrill,  64  Tex.  494;  Castro  v^ 
lilies,  13  Tex.  232;  Womack  v.  Wamble,  7 
Tex.  Civ.  App.  273,  27  S.  W.  154;  Gibson  r, 
Fifer,  21  Tex.  261;  Northing  ton  v.  Tuohy,. 
2  Tex.  App.  Civ.  Cas.  (Willson)  §  326; 
Wfbb  V.  Brown,  2  Posey,  Unrep.  Cas.  47; 
Ackeiman  v.  Bundren,  1  Tex.  App.  Civ.  Cas* 
(White  &  W.)  §  1306;  Downey  v.  Hatter 
(Tex.  av.  App.)  48  S.  W.  35;  Uitz  v.  .Vo- 
tional  Metropolitan  Bank,  111  U.  S.  725,  28- 
L.  ed.  678,  4  Sup.  Ct.  Rep.  613;  2  Wharton,, 
Ev.  9§  1027,  1044;  1  Greenl.  Ev.  p.  399,  §$• 
284a,  285;  Bonney  v.  Morrill,  57  Me.  368; 
Thomas  v.  Loose,  114  Pa.  35,  6  Atl.  326. 

Gaines,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  comes  to  us  upon  a  certificate 
of  dissent  from  the  court  of  civil  appeals 
for  the  first  district.  We  take  the  follow- 
ing statement  of  the  facts,  of  the  case  from- 
the  opinion  of  the  court:  "Appellant 
(Johnson)  was  the  owner  of  certain  lots 
in  the  city  of  Houston,  which  property  was» 
at  that  time  and  at  the  time  of  the  trial  of 
this  cause  in  the  court  below,  worth  about- 
$3,000,  and  was  encumbered  with  a  lien  to 

secure   an    indebtedness   oft  $2tOPQv-^  l>/^  •     » 
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The  appellee  0.  A.  Elmen  was  the  owner  of 
a  tract  of  320  acres  of  land  in  Harris  county, 
worth  at  that  time  and  at  the  time  of  trial 
of  this  cause   about  $1,500.    The  640-acre 
tract  of  land,  of  which  this  320  acres  is  a 
part,  was  at  that  time  encumbered  by  a  ven- 
dor's lien  to  secure  two  notes  of  $250  each, 
besides  interest  and  attorney's  fees.     .     .     . 
Appellant,     through     his     duly-authorized 
agent  and  attorney,  Stewart  Johnson,  com- 
menced negotiations  with  said  appellee  with 
a  view  of  trading  him  the  lots  above  men- 
tioned for  the  320  acres  of  land,  and  on  said 
date  it  was  verbally  agreed  between  the  par- 
ties that  the  said  C.  A.  Elmen  would  convey 
to  appellant  the  320  acres  of  land  subject  to 
said  encumbrance,  and  that  appellant  would 
convey  to  said  Elmen  the   lots   above  men- 
tioned and  pay  him  $700  in  consideration  of 
the  conveyance  of  said  land,  said  lots  to  be 
also  conveyed  subject  to  said  lien  of  $2,000, 
each  of  said  parties  agreeing  to  accept  the 
property  conveyed  subject  to  the  liens  be- 
fore mentioned.     In  pursuance  of  this  agree- 
ment, Elmen  prepared  a  deed  conveying  the 
320  acres  of  land  to  appellant,  which  deed 
recited  a  consideration  of  $700  cash  in  hand 
paid,  the  conveyance  of  the  lots  by  Johnson, 
and  the  assumption  by  Johnson  of  the  pay- 
ment of  the  vendor's   lien   notes   upon   the 
land.     Johnson  did  not  accept  this  deed,  and 
stated  that  he  did  not  want  the  vendor's  lien 
notes  mentioned  in  the  deed,  as  he  intended 
to  pay  them  off  in  the  next  ten  days,  and 
that  he  would  prepare  a  deed  for  Elmen  to 
execute.     Thereupon  the  said  Stewart  John- 
son prepared  deeds  for  both  parties,  which 
were  by  them  executed,   and   the   deed  pre- 
pared by  Elmen  was  destroyed.     The  deeds 
executed  by  the  parties  were  each  general 
warranty    deeds,   and   each    contained    the 
words,  Tiave  granted,  bargained,    sold,   and 
conveyed,  and  do   by  these   presents   grant, 
bargain,  sell,  and  convey.'    The  deed  from 
Elmen  to  Johnson  recited  the  consideration 
to  be  $700  and  the  exchange  of  other  prop- 
erty, and  made  no  reference  to  the  vendor's 
lien  notes  before  mentioned.    The  deed  from 
Johnson  to  Elmen  recited  that  the  lots  are 
conveyed  subject   to    the   $2,000   lien.     The 
appellant,  Johnson,  agreed  and  promised  ap- 
pellee that  he  would  pay  the  vendor's  lien 
notes,  and  his  assumption -of  these  notes  was 
a  part  of  the  consideration  for  the  convey- 
ance to  him  by  appellee  of  the  320  acres  of 
land.     On   the   day   after   the   execution  of 
these  deeds  the  appellant  mortgaged  the  320 
acres  of  land  to  secure  notes  for  the  sum  of 
$2,000,  which  notes  and  mortgage  have  never 
been  paid  or  satisfied  in  any  way.    Appel- 
lant failed  to  pay  the  vendor's  lien  notes 
on  the  320  acres  of  land,  and     .     .     .     W. 
C.  Corbett,  who  was  the  owner  and  holder 
of  the  notes,  filed  suit  thereon,  and  recov- 
ered a  judgment  foreclosing  his  lien.     .     .     . 
Appellee  Elmen  was  not  made  a  party  to  this 
suit,  but  appellant  was  one  of  the  parties 
defendant  therein,  and  failed  to  answer  or 
make  any  defense  to  said  suit.     Under  this 
judprment  of   foreclosure,   the   320  acres   of 
land  was  sold  and  bought  in  by  Corbett,  and 
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appellant  was  thereby  ousted  from  posses- 
sion, and  devested  of  the  title  of  the  same." 
The  form  of  the  deed  from  the  appellee  to 
appellant  being  such  as  to  imply  a  covenant 
against  encumbrances,  the  latter  brought 
suit  for  a  breach  of  the  covenant,  and  sought 
to  recover  the  property  conveyed  by  him 
upon  the  ground  of  a  failure  of  considera- 
tion. Tlie  trial  court  admitted  evidence  of 
the  parol  agreement  to  pay  the  vendor's  lien 
upon  the  land  conveyed  by  Elmen  to  John- 
son, and,  upon  appeal,  the  court  of  civil  ap- 
peals upheld  that  ruling,  one  of  the  judges 
dissenting.  This  presents  the  question 
which  has  been  certified  for  our  determina- 
tion. 

The  cases  in  which  the  question  of  the  ad- 
missibility of  parol  evidence  to  affect  a  cove- 
nant against  encumbrances  in  a  deed  con- 
veying land  arises  may  be  divided  into  three 
classes.  In  many  cases  it  has  been  sought  to 
show  that  one  or  more  encumbrances  were 
known  to  the  covenantor,  and  to  exclude  such 
from  the  operation  of  the  covenant.  But  it  is 
held,  certainly  by  the  great  weight  of  au- 
thority, that  this  cannot  be  done.  A  suffi- 
cient reason  for  the  rule  is  that  the  cove- 
nantor in  many  instances  may  insist  upon  the 
covenant  for  the  very  purpose  of  guarding 
against  encumbrances  which  he  knew  to 
exist.  In  other  cases  it  has  been  held  that 
parol  evidence  cannot  be  admitted  to  show  * 
merely  that  the  parties  orally  agreed  that  a 
certain  encumbrance  should  be  excepted 
from  the  operation  of  the  covenant.  To  ad- 
mit such  evidence  is  to  violate  the  familiar 
rule  that  parol  evidence  is  not  admissible  to 
vary  the  terms  of  a  written  contract.  So 
far  the  courts  are  in  practical  accord.  But 
whether  or  not,  notwithstanding  a  covenant 
against  encumbrances  in  a  deed,  it  may  be 
shown  by  parol  evidence  that  it  was  agreed 
between  the  parties  at  the  time  of  the  con- 
veyance, and  as  a  part  of  the  contract,  that 
the  covenantor  should  himself  discharge  an 
encumbrance,  is  a  question  of  more  difficulty, 
and  one  upon  which  there  is  a  conflict  of  au- 
thority. We  think,  however,  the  rule  that 
in  such  cases  parol  evidence  is  admissible  is 
supported  by  the  better  reason  and  the 
weight  of  authority. 

A  deed  may  contain  all  the  terms  of  the 
contract  of  sale  between  the  parties  to  it. 
This  occurs  where  the  purchase  money  is 
fully  paid  at  the  time  of  the  execution  of 
the  instrument,  and  its  payment  is  acknowl- 
edged in  the  deed.  Again,  the  recitals  may 
be  so  explicit  as  not  only  to  sliow  all  the 
stipulations  on  part  of  the  grantee,  but  also 
to  exclude  the  existence  of  any  other.  In 
other  words,  the  conveyance,  with  its  re- 
citals, may  be  such  as  to  make  it  apparent 
upon  its  face  that  it  contains  all  the  terms 
of  the  contract  between  the  parties.  But, 
for  the  reason  that  the  conveyance  must  be 
in  writing  in  order  to  pass  the  title,  it  some- 
times occurs  that  the  deed  is  but  a  part  of 
the  contract,  and  that  there  are  other  stipu- 
lations on  part  of  one  or  both  of  the  parties 
which  do  not  appear  upon  its  face.  When 
such  other  terms  of  the  contract  are  not  re- 
quired by  law  to  be  in  writing,  they  may  hJiQ 
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proved  by  parol  evidence,  and  given  their 
proper  legal  effect;  subject,  however,  to  the 
rule  that  the  effect  of  the  deed  as  a  convey- 
ance and  as  to  its  covenants  cannot  be 
varied  by  such  proof.  Parol  evidence  can- 
not be  admitted  to  show  that  more  or  less 
land  was  agreed  to  be  conveyed  than  appears 
in  the  deed  itself,  nor,  where  there  is  a  cove- 
nant against  encumbrances,  that  a  partic- 
ular encumbrance  was  to  be  excepted  which 
is  not  excepted  in  the  writing.  Thus,  as  a 
rule,  a  consideration  different  from  that  re- 
cited in  the  conveyance  may  be  shown  by 
parol  evidence.  It  is  clear,  therefore,  that, 
in  the  absence  of  a  covenant  against  encum- 
brances in  the  deed  in  question,  the  appellee 
would  have  been  permitted,  in  any  proceed- 
ing in  which  the  question  could  have  arisen, 
to  prove  by  such  evidence  that,  as  a  part  of 
the  consideration  for  the  conveyance  of  the 
land,  the  appellant  agreed  to  pay  the  notes 
which  were  a  charge  upon  it.  But,  there  be- 
ing  a  covenant  against  encumbrances  in  this 
case,  the  result  of  such  proof  is  the  same  as 
if  the  notes  which  were  secured  by  a  vendor's 
lien  upon  the  land  had  been  expressly  ex- 
cepted from  the  covenant.  The  question 
presents  itself  whether,  because  of  the  re- 
sulting effect  upon  the  covenants  in  the  deed, 
the  grantor  is  deprived  of  the  right  of  show- 
ing the  assumption  of  the  notes  on  part  of 
the  grantor, — a  right  which  would  clearly 
have  been  his  had  he  not  covenanted  against 
encumbrances.  While  there  is  very  high 
authority  to  the  contrary,  we  are  of  opinion 
that  it  does  not.  The  agreement  of  the 
grantee  to  pay  the  notes  was  a  part  of  the 
contract  for  the  exchange  of  the  lands,  but 
was  not  a  necessary  part  of  either  convey- 
ance. It  was  an  additional  consideration 
which  the  appellant  was  to  pay  for  the  prem- 
ises conveyed  to  him,  which,  as  a  general 
rule,  as  we  have  seen,  may  be  established 
by  parol  evidence.  It  was  a  part  of  the 
ori^nal  contract  which  was  agreed  upon  be- 
tween the  parties,  and  which  was  finally  con- 
summated by  their  respective  conveyances. 
The  ground  upon  which  the  authorities 
which  hold  parol  evidence  inadmissible  in 
such  a  case  proceed  is  that  the  effect  of  the 
proof  is  to  except  the  encumbrance  from  the 
covenant,  and  thus  to  vary  the  contract  as 
shown  by  the  writing.  But  does  proof  of 
the  promise  to  discharge  the  debt  which  is 
a  lien  upon  the  land  except  anything  from 
the  covenant?  Does  it  conflict  with,  or  is  it 
inconsistent  with,  the  terms  of  the  convey- 
ance ?  We  think  not.  Clearly,  in  a  suit  for 
a  breach  of  a  covenant  against  encumbran- 
ces, it  could  be  shown  that  a  lien  had  been 
discharged  either  before  or  at  the  time  of 
or  after  the  execution  of  the  deed;  and  we 
think  that  the  effect  of  the  promise  which 
was  proved  by  parol  in  this  case  was  not  to 
except  the  vendor's  lien  notes  from  the  cov- 
enant, but  was  to  show  that,  as  between  the 
parties  to  the  contract,  the  encumbrance  had 
been  discharged.  In  a  case  which,  we  think, 
is  not  to  be  distinguished  in  principle  from 
this,  the  supreme  court  of  Pennsylvania 
says:  "This  being  so,  this  mortgage  was, 
as  between  the  grantors  and  the  corporation 
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grantee,  paid."  Johnston  v.  Markle  Paper 
Co.  153  Pa.  195,  25  Atl.  560,  885.  Is  the  ap- 
pellant to  be  permitted  to  claim  a  right  by 
reason  of  the  nonpavment  of  a  debt,  which, 
by  his  own  promise,  he  became  primarily  lia- 
ble to  pay?  Does  it  lie  in  his  mouth  to  com- 
plain that  his  grantor  has  not  done  that 
which  he  bound  himself  to  do?  The  lien  re- 
mained after  his  promise,  but,  as  between 
him  and  the  grantor,  it  was  no  longer  an 
encumbrance  resting  upon  the  latter,  but 
one  which  he  had  taken  upon  himself.  It 
seems  to  us  that,  although  this  is  a  question 
of  law,  the  equitable  principle  should  apply 
that  that  is  considered  as  done  which  ought 
to  be  done,  and  that,  as  between  the  parties, 
the  lien  should  be  held  to  be  discharged. 

We  are  aware  that  our  text  w^riters  lay 
down  the  rule  that  parol  evidence  is  not  ad- 
missible in  such  cases,  and  claim  that  it  is 
supported  by  the  weight  of  authority.  1 
Jones,  Real  Prop.  §  862;  2  Devlin,  Deeds,  $ 
914.  Such  also  seems  to  be  the  opinion  of 
the  author  of  Rawle  on  Covenants  for  Title. 
See  Rawle,  Covenants,  5th  ed.  §  88,  notes. 
As  we  have  previously  said,  it  seems  to  us 
that  the  weight  of  authority  is  the  other 
way.  In  the  following  cases,  where  the  pre- 
cise question  was  presented,  it  was  ruled 
that  parol  evidence  was  admissible:  8id- 
dera  y,  Riley,  22  111.  110;  Wachendorf  v. 
Lanc<i8ter,  06  Iowa,  458,  23  N.  W.  922; 
Blood  V.  Wilkins,  43  Iowa,  567 ;  Strohauer 
V.  Voltg,  42  Mich.  444,  4  N.  W.  161;  Laud- 
man  V.  Ingram  f  49  Mo.  212;  Miller  v.  Fioh- 
tJiom,  31  Pa.  252;  Johnston  v.  Markle 
Paper  Co.  153  Pa.  195,  25  Atl.  560,  885,  cited 
above;  Hays  v.  Peck,  107  Ind.  389,  8  N.  E. 
274.  The  decision  in  the  case  last  cited  is 
the  more  pointed,  since  the  same  court,  with- 
in a  few  days  thereafter,  held  that  parol  evi- 
dence was  not  admissible  to  show,  as  against 
covenants  in  a  deed,  that  it  was  agreed  be- 
tween the  parties  at  the  time  of  the  convey- 
ance that  the  grantee  was  to  assume  and  pay 
off  a  certain  dower  interest  in  the  land: 
calling  it  an  encumbrance.  The  court  ruled 
that  it  was  not  an  encumbrance,  but  an  in- 
terest in  the  land  itself,  and  that  the  effect 
of  the  evidence  was  to  vary  the  deed,  and 
that  it  was  not  admissible. 

A  portion  of  the  opinion  in  the  case  of 
Miller  v.  Fichthom,  31  Pa.  252,  was  quoted 
with  approval  by  this  court  in  the  case  of 
Thomns  ▼.  Hammond,  47  Tex.  42,  and  with 
reference  to  the  case  the  court  says:  "In 
that  case  Miller  was  sued  on  his  obligation 
for  $293,  the  balance  of  the  purchase  money 
of  land  conveyed  to  him  by  Fichthorn,  foV 
an  expressed  consideration  of  $550,  and 
which  land,  at  the  time  of  the  conveyance, 
was  subject  to  the  lien  of  a  judgment  against 
a  prior  owner  for  $202.34,  under  which  the 
property  was  subsequently  sold  by  the 
sheriff.  Tlie  question  seems  to  have  been. 
Whose  fault  was  it  that  the  land  was  sold  ? 
And  the  plaintiff  was  allowed  to  show  that 
the  party  who  contracted  for  the  land,  and 
had  it  conveyed  to  Miller  at  the  time  of  the 
delivery  of  the  deed,  agreed  to  pay  the  judg- 
ment lien,  in  addition  to  the  $293,  for  which 
he  gave  liis  obligation.  This  case,  in  its  facts 
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and  in  the  questioiiB  involved,  is  not  unlike 
the  case  in  hand."  In  Thomas  v.  Hammond, 
however,  it  does  not  appear  that  there  was 
any  express  covenant  against  encumbrances, 
though  there  might  have  been  one  implied, 
as  in  the  present  case,  from  the  language  of 
the  conveyance.  The  conveying  clause  does 
not  appear  in  the  report  of  the  case.  In 
Massachusetts  it  is  held  that  parol  evidence 
is  not  admissible  in  a  case  like  the  present. 
Simanovich  v.  Wood,  145  Mass.  180,  13  N. 
£.  391;  Flynn  v.  Boumeuf,  143  Mass.  277, 
58  Am.  Rep.  135,  0  N.  E.  650.  The  supreme 
court  of  ^unnesota  probably  holds  the  same 


view,  though  the  case  decided  by  them  did 
not  present  the  exact  question  presented  in 
the  present  case.  Bruna  v.  8ohreiber,  43 
Minn.  468,  45  N.  W.  881. 

For  the  reasons  given,  we  are  of  opinion 
that  the  majority  of  the  court  of  civil  ap- 
peals were  correct  in  holding  that  parol  evi- 
dence was  admissible  to  show  that  at  the 
time  of  the  execution  of  the  deed  in  question 
it  was  agreed  between  the  parties  that  the 
grantee  assumed  the  payment  of  the  notes 
which  were  a  charge  upon  the  premises^  and 
our  opinion  will  be  so  certified. 


MONTANA  SUPREME  COURT. 


Andrew  RODINI,  Appt., 

V. 

Ellas  LYTLE  et.al.,  Reapts. 
(17  Mont.  448.) 

A  Jvdflrmeat  asaliuit  m  eonstmble  for  an 

unlawful  seizure  has  no  effect  as  against  the 
saretles  on  his  official  bond,  who  were  not 
parties  to  the  action  in  which  It  was  rendered. 

(January  27,  1896.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Oourt  for  Silver  Bow  Coun- 
ty sustaining  a  demurrer  to  the  complaint 
in  an  action  brought  to  enforce  liability  up- 
on a  constable's  bond  for  wrongful  levy  made* 
by  him.    Affirmed. 


Statement  by  De  Witt,  J.: 

The  plaintiff  recovered  a  judgment  against 
the  defendant  Lytle  for  damages  by  reasoDi 
of  an  unlawful  seizure  by  Lytle,  as  consta- 
ble, of  personal  property  belonging  to  plain- 


Non. — Effect  against  surety  an  offMal  bond,  of 
fudgmant  against  offtoer. 

L  Introductory, 
II.  When  not  evidence, 

a.  Judgment  recovered  in  action, 

b.  Judgment  on  motion  for  rule  absolute 

or  amercement. 
III.  When  prima  facie  evidence. 

a.  Judgment  recovered  in  action, 

b.  Judgment  on  motion  for  rule  ahso- 

lute  or  ameroement, 
IT.  When  conclusive  evidence, 

a.  Judgment  recovered  in  action, 

b.  Judgment  on  motion  for  nOe  abso- 

lute or  amercement. 
y.  In  action  on  bond  of  deputy  officer. 

a.  When  not  evidence, 

1,  Judgment  against  superior. 

2,  Judgment  against  deputy, 

b.  When  prima  fade  evidence, 

c.  When  conclusive  evidence, 
VI.  Judgment  in  favor  of  principal. 

VII.  Executors,  administrators,  and  guardians. 

a.  When  not  evidence, 

b.  When  prima  facie  evidence, 

c.  Wl^en  conclusive  evidence, 

I.  Introductory, 

The  qaestlon  as  to  what  Is  the  effect  npon 
the  rights  of  a  surety  upon  the  bond  of  an  of- 
flclal,  of  a  Judgment  against  the  principal,  of 
the  proceedings  to  obtain  which  the  surety  had 
no  notice,  has  in  all  probability  given  rise  to 
at  great  a  diversity  of  decision  as  most  any 
other.  This  diversity  has  arisen  from  the  In- 
ability of  the  different  tribunals  before  which 
the  proposition  has  come  for  adjudication,  to 
agree  as  to  where  the  line  should  be  drawn  In 
the  attempt  to  reconcile  these  well-known  prin- 
ciples : 

1.  That  a  claim  against  a  surety  Is  striotis- 
Hfffti  furis,  and  that,  as  against  such,  a  contract 
cannot  be  carried  beyond  the  strict  letter  of  it. 

2.  That  no  man  ought  to  be  bound  by  pro- 
ceedings to  which  he  Is  a  stranger. 

8.  That  a  question  having  been  once  fairly 
62  L.  R.  A. 


and  impartially  tried,  all  litigation  on  that 
question,  and  between  the  same  parties,  should' 
be  closed  forever. 

A  well-known  text  writer  has  said  that  under 
the  term  **partles"  in  this  connection  the  law 
includes  all  who  are  directly  interested  In  the- 
subject-matter,  and  had  a  right  to  make  defense, 
or  control  the  proceedings,  and  to  appeal  from 
the  Judgment.  This  right  involves,  also,  th» 
right  to  adduce  testimony,  and  to  cross-examine 
the  witnesses  adduced  on  the  other  side.  Per- 
sons not  having  these  rights  are  strangers  to- 
the  cause.  But  to  give  full  effect  to  the  prin- 
ciple by  which  parties  are  held  bound  by  a 
Judgment,  all  persons  who  are  represented  by 
the  parties,  and  claim  under  them,  or  in  privity 
with  them,  are  equally  concluded  by  the  same 
proceedings. 

The  ground,  therefore,  upon  which  persons 
standing  In  this  relation  to  the  litigating  party 
are  bound  by  the  proceedings  to  which  he  was 
a  party,  is  that  they  are  identified  with  him 
in  Interest,  and  wherever  this  identity  is  found 
to  exist  ail  are  alike  concluded.  1  Oreenl.  Bv. 
I  523 ;  Quoted  and  approved  in  Lovejoy  v.  Mur- 
ray, 8  Wall.  1,  18  L.  ed.  129. 

An  interesting — and  if  it  were  not  a  matter 
solemnly  Judicial,  one  might  almost  be  tempted 
to  say,  amusing — instance  of  this  diversity  is 
found  in  a  comparison  of  what  has  been  decided 
by  the  ultimate  courts  of  Alabama  and  Ne- 
braska. 

In  Alabama  previous  to  the  adoption  of  | 
8764  of  the  Code  the  rule  would  seem  to  have 
been  that  a  summary  Judgment  upon  an  official 
bond,  upon  motion  against  the  principal,  was 
conclusive  upon  the  sureties  (McCIure  v.  Col- 
clough,  6  Ala.  07)  ;  while  a  Judgment  in  an  ac- 
tion against  the  principal  was  no  evidence 
against  them.  Lucas  v.  The  Governor,  6  Ala.  826. 

The  almost  exactly  opposite  position  In  both 
instances  seems  to  have  been  assumed  by  the 
court  of  last  resort  in  Nebraska,  in  deciding  that 
a  Judgment  obtained  in  an  action  on  an  official 
bond  against  the  principal  is  conclusive  against 
the  sureties,  though  not  notified  of  the  suit 
(Pasewalk  v.  Bollman.  29  Neb.  5M,  45  N.  J?_ 
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tiff.  The  seizure  by  the  constable  was  made 
in  an  action  in  which  persons  other  than 
this  plaintiff  were  defendants.  The  judg- 
ment was  aflfirmed  in  13  Mont.  123,  32  Pac. 
491.  Upon  the  remittitur  filed  in  the  dis- 
trict court,  the  plaintiff,  Rodini,  commenced 
the  action  now  before  us  against  Lytic,  the 
constable,  and  the  sureties  on  his  official 
bond,  J.  D.  Thomas  and  H.  G.  Valiton.  The 
plaintiff  set  up  the  facts  above  mentioned, 
and  pleaded  in  full  the  official  bond  of  the 
constable.  The  bond  was  to  the  effect  that 
if  said  Lytle  shall  faithfully  perform  all  the 
duties  of'  his  said  office  as  constable,  accord- 
ing to  law,  and  the  requirements  of  any  law 
that  may  hereafter  be  enacted,  the  obligation 
shall  be  null;  otherwise,  to  remain  in  full 
force  and  effect.  The  sureties  filed  demur- 
rers to  the  complaint.  The  demurrers 
were  upon  several  grounds, — among  them, 
that  the  complaint  did  not  set   up   facts 


sufficient  to  constitute  a  cause  of  action. 
The  complaint  set  forth  the  rendering  of 
the  former  judgment  in  favor  of  this  plain- 
tiff and  against  the  defendant  Lytle.  That 
judgment  having  been  so  rendered,  plaintiff 
claimed  that,  upon  pleading  that  fact,  as  he 
did,  and  the  giving  of  the  official  bond  by 
the  sureties,  the  said  judgment  theretofore 
given  against  said  Lytle  created  a  liability 
against  the  sureties.  The  sureties  were  not 
joined  in  the  original  suit,  and  were  not  in 
any  way  made  parties  thereto.  The  point 
raised  by  the  defendants'  demurrers  was 
that  they,  not  being  parties  to  the  original 
suit,  were  not  bound  by  the  judgment  therein, 
nor  liable,  by  reason  of  their  bond,  to  pay 
said  judgment.  The  demurrers  were  sub< 
tained.  Plaintiff  electing  to  stand  upon 
his  complaint,  jud^ent  was  rendered 
against  him,  from  which  he  now  appeals. 


780 ;  ThoDias  ▼.  Markmann,  43  Neb.  828,  62  N. 
W.  206),  but  that  a  Judgment  of  amercement 
on  due  notice  to  the  ofiQcer  is.  In  a  suit  on  his 
official  bond,  only  prima  facie  evidence  against 
the  suretj.  Fire  Asso.  of  Philadelphia  v.  Ruby, 
40  Neb.  684,  68  N.  W.  939. 

This  diversity  has  led  to  such  a  variety  of 
opinion  among  the  several  courts  that  have  un- 
dertalcen  to  decide  the  question,  that  the  best, 
if  not  in  fact  the  only,  way  in  which  such 
opinion  can  be  made  known,  Is  to  give  the  sever- 
al decisions  In  which  It  is  variously  expressed, 
coupled  with  a  statement  of  the  circumstances 
under  which  a  peculiar  case  or  class  of  cases 
arose,  as  concisely  as  complete  understanding 
will  permit. 

It  Is  hardly  necessary  to  say  that  notice  and 
opportunity  to  appear  and  defend  the  original 
action  or  motion  against  the  officer  is,  as  to 
every  party  to  whom  the  same  is  given  or  af- 
forded, equivalent  to  making  such  an  one  a 
party  to  the  action  or  proceeding;  and  that 
the  judgment  therein  will  be  concloslve  npon 
such. 

II.  When  not  evidence, 

a.  Judgment  recovered  in  aoUon. 

In  an  action  of  debt  In  the  name  of  the  gov- 
ernor for  the  use  of  the  plaintiff  in  an  execution 
on  a  sheriff's  bond  the  declaration  alleged  a 
false  return  of  nulla  hona  on  the  execution  by 
the  sheriff.  On  the  trial  the  plaintiff  gave  In 
evidence  the  record  of  the  judgment  in  his  favor 
against  the  sheriff.  The  defendant  objected  to 
this,  and  excepted  to  its  introduction.  The  de- 
fendant offered  to  prove  that  the  defendant  in 
the  execution  was,  before  the  execution  was 
issued  and  while  it  was  in  the  sheriff's  hands, 
utterly  and  entirely  Insolvent,  and  continued 
so  until  its  return,  and  that  he  had  no  prop- 
erty whatever  out  of  which  it  could  be  satis- 
fied. This  evidence  was  excluded  from  the 
Jury,  on  the  ground  that  It  was  an  attempt  to 
contradict  the  record  of  the  judgment  against 
the  sheriff.  The  only  evidence  before  the  jury 
was  the  record  of  the  original  Judgment,  the 
record  of  the  Judgment  against  the  sheriff,  and 
the  sheriff's  bond ;  and  upon  this  the  court  ruled 
that  the  plaintiff  was  entitled  to  recover,  un- 
less the  Judgment  against  the  sheriff  was  im- 
peached tor  fraud  or  collusion.  On  error  to 
the  trial  court  the  supreme  court  reversed  the 
Judgment,  holding  that  the  record  of  the  judg- 
ment against  the  sheriff  was  Improperly  ad- 
mitted as  evidence.  Ooldthwalte,  J.,  who  de- 
livered the  opinion,  said :  "In  the  case  of  Mc- 
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Clnre  t.  Colclough,  5  Ala.  67,  the  question  before 
us  was  whether  the  sureties  to  a  sheriff's  bond, 
against  whom  a  summary  Judgment,  upon  mo- 
tion, had  been  obtained,  under  the  statute,  could, 
in  equity,  controvert  the  conclusiveness  of  that 
Judgment :  and  we  held  that  they  could  not,  in- 
asmuch as  the  several  statutes  appear  to  In- 
dicate a  legislative  intention  that  the  litigation 
in  that  class  of  suits  should  be  confined  to  the 
plaintiff  in  execution  and  the  sheriff.  We  also 
said  there  that  the  only  matters  which  the 
surety  can  litigate,  in  such  cases,  are  the /acf«m 
of  the  bond  and  Its  legal  sufficiency.  It  will  be 
seen  that  our  opinion  is  there  confined  exclusive- 
ly to  the  case  of  a  summary  judgment  under  the 
statute ;  but  my  own  view  is  that  the  legislative 
intention  being  to  confine  the  litigation  with  re- 
spect to  the  breach  of  duty  to  the  sheriff  and 
the  plaintiff  In  that  class  of  cases,  harmony  of 
decision  calls  for  the  application  of  the  same 
rule  to  all  other  cases  where  the  sureties  are 
sought  to  be  charged.  A  majority  of  the  court, 
however,  think  differently,  and  hold  the  opinion 
that  when  the  plaintiff  rejects  the  statutory 
mode  of  relief,  and  pursues  his  common-law  rem- 
edy, he  must  be  governed  by  the  rules  of  the 
common  law.  The  general  rule  Is  that  a  Judg- 
ment Is  no  evidence  against  a  stranger  to  It; 
but  a  large  class  of  American  cases  seem  to 
recognise  and  establish  a  modification  of  it  so 
as  to  allow  the  Judgment  against  the  principal 
to  be  prima  facie  evidence  against  his  sureties, 
when  the  latter  are  sued  upon  an  official  bond." 
Goldthwaltc,  J.,  who  delivered  the  opinion  of 
the  court  In  McClure  v.  Colclough,  6  Ala.  67, 
further  said :  "We  have  looked  in  these  deci- 
sions, and,  so  far  as  they  held  the  Judgment 
against  the  sheriff  to  be  prima  facie  evidence 
against  the  sureties.  It  Is  Impossible  to  perceive 
on  what  principle  they  rest.  Doubtless,  there 
are  cases  where  the  acts  or  admissions  of  the 
sheriff  have  the  effect  to  bind  his  sureties ;  but 
it  will  probably  be  ascertained,  whenever  these 
are  necessary  to  be  examined,  that  the  acts  and 
admissions  are  a  part  of,  or  Immediately  con- 
nected with,  his  official  duty.  The  case  of  a 
judgment  against  him  Is  certainly  not  of  this 
description ;  and  we  can  conceive  of  no  reason 
why  It  should  have  any  effect  against  his  sure- 
ties, unless  they  are  concluded  by  It.  If  such 
a  Judgment  Is  prima  facie  evidence,  anyone  will 
perceive  the  difficulty  there  is  rebutting  it ;  and 
why  should  any  greater  effect  be  given  to  a 
Judgment  obtained  by  default  against  a  sheriff, 
or,  by  his  confession,  against  his  surety,  when 
it  is  certain  that  his  confession,  by  itself,  would 
not  be  so?    The  Judgment  against  the  sheriff 
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Mr,  Charles  0*Donnell,  for  appellant: 

An  action  upon  any  contract,  obligation,  or 
liability  foonded  upon  any  instrument  in 
writing  shall  be  commenced  within  six  years. 

Tliis  is  an  action  upon  an  obligation  or 
liability,  and  clearly  comes  within  the  stat- 
ute. 

People  y.  Van  Neas,  79  Cal.  84,  21  Pac. 
554. 

The  statute  of  limitations  for  breach  of  an 
•official  bond  does  not  commence  running  un- 
til the  expiration  of  the  official  term,  and  the 
period  thereafter  required  to  effect  a  bar  is 
four  years. 

Adavia  v.  Jones,  68  Ala.  117;  State  use  of 
St.  Louis  County  v.  Dailey,  4  Mo.  App.  172; 
:2  Brandt,  Suretyship  A,  Guaranty,  §  688,  p. 
42;  Cohen  v.  Qolding,  27  La.  Ann.  77. 

Sureties  in  a  judgment  at  law  which  has 
been  enjoined  by  the  unconscionable  litiga- 
tion of   the  principal   until  it  has  become 


barred  by  the  statute  of  limitations  are  in 
privity  with  the  principal,  and  bound  to  all 
the  legal  consequences  of  his  acts,  and  will 
not  therefore  be  allowed  to  avail  themselves 
of  the  advantage  of  the  statute  thus  ob- 
tained; and  they  will  be  enjoined  in  equity 
from  setting  it  up  at  law. 

Davis  V.  Hoopes,  33  Miss.  173. 

The  statute  of  limitations  commences  run- 
ning in  favor  of  a  surety  or  guarantor  from 
the  time  he  is  liable  to  suit. 

The  Governor  v.  Stonum,  11  Ala.  679;  1 
Brandt,  Suretyship  &  Guaranty,  p.  213. 

Mr.  John  T.  BaldnHn,  for  respondents: 

A  judgment  against  the  officer  individual- 
ly^ is  not  a  necessary  preliminary  to  an  ac- 
tion on  his  official  bond. 

3  Am.  &  Eng.  Enc.  Law,  p.  467 jr,  and  note 
5;  Van  Pelt  v.  Littler,  14  Cal.  194. 

The  plaintiff  may  elect  either  to  sue  the 
officer  alone  as  for  trespass  ( which  was  4one 


<Js  cot  essential.  In  this  state,  to  enable  the  party 
to  proceed  against  the  surety,  and  therefore 
seems  to  have  no  bearing  In  an  action  upon  his 
bond.  It  may  be  remarked  that  the  case  of  a 
sheriiT  is  entirely  different  from  that  of  an  ad- 
ministrator and  guardian,  Inasmuch  as  a  part 
"Of  their  duty  is  the  settlement  with  the  court." 
Lucas  V.  The  Governor,  6  Ala.  826. 

Compare  Thomas  v.  Marlcmann,  43  Neb.  823, 
-62  N.  W.  206,  infra,  IV.  a. 

Plaintiff  in  an  execution  brought  an  action 
•against  a  constable  for  money  collected  thereon 
in  assumpsit,  and  thereafter  brought  an  action 
-against  the  sureties  of  the  constable  on  his  of- 
ticlal  bond,  and  on  the  trial  offered  the  Judgment 
recovered  by  him  against  the  constable  in  the 
-action  of  assumpsit  in  evidence.  The  trial  court 
held  that  the  evidence  offered  was  insufficient 
to  prove  the  breach  of  the  condition  so  as  to 
charge  a  surety.  On  review  in  the  supreme 
-court  the  court  held  that  official  delinquency  is 
the  gravamen  from  which  the  action  against  the 
surety  arises,  and  is  first  to  be  established ;  that 
It  is  for  security  against  the  defaults  and  misdo- 
ings of  a  constable  that  a  bond  is  required,  not  to 
sustain  his  promises ;  that  the  action  was 
baaed  upon  a  misfeasance  or  nonfeasance  In  of- 
iice,  not  upon  a  promise  to  do  his  duty ;  that 
the  remedy  on  a  sheriff^s  or  constable's  bond 
ahould  be  preceded  by  a  suit  and  Judgment 
•against  the  officer,  founded  directly  upon  his 
official  delinquency ;  and  the  exceptions  were 
H>Terruled.     Bailey  v.  Butterfleld,  14  Me.  112. 

The  surety  on  a  sheriff's  official  bond  does 
not  agree  that  his  principal  shall  pay  any  spe- 
cific Judgn->eut,  or  that  his  principal  shall  pay 
•any  Judgment  whatever.  And  hence  the  pro- 
-ductlon  of  the  Judgment  shows  no  liability.  He 
has  agreed  that  the  principal  shall  faithfully 
perform  his  office.  But  the  Judgment  against 
the  principal  does  not,  as  against  the  surety, 
-show  that  the  sheriff  did  not  so  perform.  The 
surety  was  a  stranger  to  that  Judgment,  and 
on  well-settled  principles  it  is  no  evidence  for 
or  against  him. 

The  court,  after  citing  and  approving  Thomas 
T.  Hubbell,  15  N.  Y.  405,  69  Am.  Dec.  610, 
further  stated  that  a  different  rule  Is  laid  down 
in  Massachusetts  (Lowell  v.  Parlter,  10  Met. 
309,  43  Am.  Dec.  436 ;  Tracy  v.  Goodwin,  5 
Allen.  409,  and  adhered  to  in  Dennle  v.  Smith, 
129  Mass.  143)  ;  and  also,  it  is  said,  in  Pennsyl- 
vania. 

The  Judgment  was  not  prima  facie  evidence. 
If  the  defendant  is  properly  a  privy  to  the  Judg- 
tnent  It  would  be  conclusive,  unless  it  were 
«hown  to  have  been  obtained  by  fraud  or  col- 
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lusion.  If  he  is  not  a  privy,  then  it  Is  not 
prima  facie  evidence  of  the  sheriff*s  misconduct. 
People  ew  rel.  Tuthill  v.  Russell,  25  Hun,  524. 

In  an  action  in  the  name  of  the  governor  on 
the  relation  of  the  appellant  on  the  official 
bond  of  a  sheriff  against  the  administrator  of  a 
surety  on  the  bond,  the  declaration,  after  setting 
forth  the  bond  and  condition,  assigned  for 
breaches  of  the  latter  that  sundry  executions 
were  delivered  to  the  sheriff,  which  he  failed  to 
return,  and  that  for  such  failure  the  relator  re- 
covered against  him  sundry  fines,  upon  motion, 
the  Judgment  for  which  fines  remained  in  full 
force  and  unsatisfied.  On  the  trial  of  the  issue 
plaintiff  offered  in  evidence  copies  of  the  record 
of  the  Judgments  for  fines  set  out  in  the  declara- 
tion, and  the  copy  of  a  record  of  a  suit  in  chan- 
cery in  which  the  sheriff  was  plaintiff  and  the 
relator  in  this  action  was  defendant.  The  ob- 
ject of  the  latter  suit  was  to  enjoin  the  Judg- 
ments for  fines.  The  injunction  was  awarded, 
and  afterwards  dissolved.  The  defendant  ob- 
jected to  this  evidence  as  inadmissible,  and  the 
court  rejected  it.  The  Jury  found  for  the  de- 
fendant. The  court  of  appeals  held  that  the 
Judgments  for  fines  against  the  sheriffs  were 
mere  surplusage,  and  had  no  relation  to  the  ac- 
tion to  recover  damages  actually  sustained  by 
the  sheriff's  failure  to  return  the  execution, 
and  were  therefore  no  evidence  against  the  sure- 
ties of  the  sheriff.  M'Doweli  v.  Burwell,  4 
Rand.  (Va.>  317. 

The  case  of  Treasurers  of  the  State  v.  Bates, 
2  Ball.  L.  379,  which  first  Introduced  or  recog- 
nized from  necessity  the  practice  of  suggesting 
further  breaches  after  one  Judgment  upon  a 
sheriff's  bond  In  directing  the  course  of  proceed- 
ings, contemplates  that  the  defendant  shall 
plead  to  the  suggestion.  The  practice  in  South 
Carolina  presupposes  a  Judgment  already  ob- 
tained, which  Is  to  stand  as  a  security  for  the 
damages  that  may  be  proved,  and  whilst  it  pre- 
scribes a  suggestion  rather  than  a  scire  facias 
as  a  simpler  proceeding,  it  assists  the  defend- 
ant to  plead,  because  the  breaches  suggested  will 
be  for  the  benefit  of  a  new  party,  and  in  the 
nature  of  further  breaches,  and  because  in  the 
matter  of  the  breaches,  or  in  occurrences  sub- 
sequent to  the  Judgment,  there  may  be  good 
ground  for  the  defendant  to  deny  his  liability. 
But  the  defendant  cannot,  by  any  default  or 
error  of  pleading,  be  put  In  a  worse  condition 
than  that  of  an  ordinary  defendant  in  an  action 
of  debt  on  bond  conditioned  for  the  performance 
of  covenants,  after  plaintiff's  recovery  of  Judg- 
ment for  the  penalty ;  the  facts  and  circum- 
stances must  be  proved  before  a  Jury,  who  shall 
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in  the  case  at  bar),  or  Join  his  sureties  as 
defendants. 

Charles  ▼•  Haskins,  11  Iowa,  329,  77  Am. 
Dec.  148. 

In  the  case  of  official  bonds  the  sureties 
undertake,  in  general  terms,  that  the  prin- 
cipal will  perform  his  official  duties,  and  a 
judgment  against  the  officer  in  a  sidt  to 
which  they  were  not  parties  is  not  evidence 
against  them. 

Pico  V.  Webster,  14  Cal.  203,  73  Am.  Dec. 
647 ;  State  v.  Leeds,  31  N.  J.  L.  186. 

As  a  general  rule  sureties  upon  official 
bonds  are  not  concluded  by  a  decree  or  judg- 
ment against  their  principal,  unless  they 
have  had  their  day  in  court  or  an  opportu- 
nity to  be  heard  in  their  defense. 

Irtnn  v.  Backus,  26  Cal.  214,  86  Am.  Dec. 
125. 

A   cause  of  action   on   an   official   bond 


against  the  principal  and  his  sureties  can- 
not  be  united  with  a  cause  of  action  for 
damages  against  the  principal  alone. 

State  V.  Krutschnitt,  4  Nev.  178. 

The  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

Paige  v.  Carroll,  61  Cal.  211. 

De  Witt,  J.,  delivered  the  opinion  of  the- 
court: 

The  question  raised  upon  this  appeal  is,. 
What  is  the  effect,  upon  the  sureties  on  the- 
official  bond,  of  a  judgment  rendered  against 
their  principal?  There  is  a  direct  conflict 
in  the  authorities  upon  this  question.  2 
Black,  Judgm.  §  588;  Mechem,  Fub.  Off.  $ 
290;  Brandt,  Suretyship,  §  637;  and  cases- 
collected  and  reviewed  in  these  text-books. 
It  is  held  by  many  courts  that,  when  a  bond 
is  given  to  the  effect  that  the  principal  will 


assess  the  damages  accordingly.  The  Treas- 
urers y.  Bnckner,  2  McMull.  L.  823. 

In  an  actlpn  upon  the  bond  of  a  constable 
agatnst  him  and  his  sureties  it  was  alleged  as 
a  breach  of  the  bond  to  "faithfully  discharge 
the  duties  of  his  office  as  constable"  that  the 
principal  refused  to  surrender  to  the  real  plaln- 
tilf  property  of  hers  which  he  had  levied  upon 
under  an  execution  against  her,  upon  her  claim 
that  it  was  exempt  under  the  statute.  The  dec- 
laration showed  that  she  had  recovered  a  Judg- 
ment in  trover  against  him  for  a  conversion  of 
the  property,  but  without  satisfaction.  The  de- 
fendants pleaded  to  the  declaration,  and,  on  de- 
murrer to  all  their  pleas,  the  declaration  was 
adjudged  insufficient  and  final  Judgment  entered 
for  defendants.  The  plaintiff  prosecuted  a  writ 
of  error.  In  affirming  the  Judgment  the  ap- 
pellate court  said :  "The  proper  distinction  be- 
tween the  cases  in  which  a  Judgment  against 
the  principal  is,  or  is  not,  binding  upon  the 
sureties,  is  pointed  out  by  Sanderson,  Ch.  J.,  In 
Irwin  V.  Backus,  25  Cal.  214,  85  Am.  Dec.  125, 
and  quoted  by  Black  in  note  to  |  589.  When 
the  condition  Is  to  abide  the  order  or  Judgment 
of  a  court,  the  action  of  the  court  binds  the 
surety,  though  he  had  no  opportunity  to  bi- 
fluence  It ;  but  if  it  be  to'  i>erform  an  act  in 
pais,  then  such  a  Judgment  against  the  principal 
Is  not  evidence  against  the  surety.  This  case 
falls  within  the  latter  class.'*  People  v.  Zlngraf, 
43  111.  App.  887. 

In  an  action  brought  upon  the  bond  of  a 
constable  against  him  and  his  sureties  before  a 
Justice  of  the  i>eace,  the  real  plaintiff  filed 
with  the  Justice  a  penal  bond  executed  by  the 
defendants,  and  a  written  statement  relative  to 
the  ground  of  action.  The  bond  was  condi- 
tioned for  the  due  i>erformance  by  the  constable 
of  his  duties  as  such.  The  written  statement 
filed  was  Intended  as  an  assignment  of  breaches. 
The  only  breaches  assigned  were  that  the  real 
plaintiff  had  obtained  a  Judgment  against  the 
constable  for  certain  sums  of  money,  for  neglect 
of  duty  with  respect  to  certain  executions 
against  third  persons  In  favor  of  the  real  plain- 
tiff, and  that  executions  on  the  Judgments 
against  the  constable  had  been  returned  "no 
property  found."  The  circuit  court  to  which 
the  cause  was  submitted  gave  Judgment  for  the 
real  plaintiff,  and  the  defendants,  the  sureties, 
appealed  to  the  supreme  court.  In  reversing 
the  Judgment  the  supreme  court  held  that,  as 
the  suit  was  commenced  before  a  Justice  of 
the  peace,  the  filing  of  the  bond,  together  with 
a  proper  assignment  of  breaches,  might  have 
been  sufficient.  But  the  plaintiff  below  had  at- 
tempted to  assign  breaches,  but  had  failed  in 
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his  assignment  to  show  any  forfeiture  of  the 
bond  as  respects  the  sureties  of  the  constable. 
That  the  circumstances  that  the  plaintiff  had 
obtained  Judgments  against  the  constable  for 
neglect  of  duty  as  such,  which  Judgments  were- 
unpaid,  did  not  show  a  cause  of  action  against 
the  other  defendants,  who  were  his  sureties. 
The  reason  given  for  so  holding  was  that  the 
sureties  of  the  constable  were  not  parties  to< 
the  Judgment  obtained  against  the  principal, 
and  that  they  had  no  opportunity  to  defend  the 
suit  brought  against  him  alone,  and  cannot  be- 
bound  by  the  Judgment  In  those  sulta  White- 
V.  State,  1  Blackf.  2d  ed.  557 ;  Citing  and  ap- 
proving Shelby  v.  The  Qovernor,  2  Blackf.  289. 

A  sheriff  levied  on  the  property  of  the  plain- 
tiff under  color  of  procesa  Suit  was  brought 
against  him  for  the  trespass  Involved  In  the 
levy  and  seizure,  and  Judgment  recovered 
against  him  before  the  institution  of  the  pres- 
ent action.  The  record  of  this  recovery  wa» 
offered  as  evidence  by  the  plaintiff  on  the  trial. 
The  defendants  offered  to  prove,  on  their  part, 
that  the  sheriff  was  not  guilty  of  the  trespass 
complained  of,  and  that  the  property  seized  waa 
not  the  property  of  the  plaintiff.  The  court 
refused  to  admit  the  testimony,  upon  the  ground 
that  the  Judgment  against  the  sheriff  was  con- 
clusive of  all  the  facts  passed  upon  and  decided 
by  the  record.  In  reversing  the  judgment  the 
supreme  court  held  that  the  rule  that  where  a 
surety  stipulates  without  regard  to  notice  te 
him  of  the  proceedings  to  obtain  judgment,  hi  a 
liability  Is  of  course.  Independent  of  any  such^ 
fact,  does  not  apply  to  the  case  of  official  bonds, 
where  the  sureties  undertake.  In  general  terms, 
that  the  principal  will  perform  his  official  du- 
ties. That  they  do  not  agree  to  be  absolutely 
bound  by  any  Judgment  obtained  against  hln» 
for  official  misconduct,  nor  to  pay  every  sucl^ 
Judgment.  They  are  only  held  for  a  breach  of 
their  own  obligations.  That  It  is  a  general 
principle  that  no  party  can  be  so  held  without 
an  opportunity  to  be  heard  in  defense;  and 
that  this  right  Is  not  devested  by  the  fact  that 
another  party  has  defended  on  the  same  cause 
of  action  and  been  unsuccessful ;  that  they 
have  a  right  to  contest  with  the  plaintiff  the 
question  of  their  liability  ;  for  to  hold  that  they 
are  concluded  from  this  contestation  by  the  suit 
against  the  sheriff  Is  to  hold,  that  they  under- 
took for  him  that  they  would  be  responsible  for 
any  Judgment  against  him  which  might  be  ren- 
dered by  accident,  negligence,  or  error.  Instead 
of  merely  stipulating  that  they  would  be  re- 
sponsible for  his  official  conduct.  Pico  v.  Web- 
ster. 14  Cal.  202,  73  Am.  Dec.  647. 

Plaintiff  had  become  surety  upon  the  bond 
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do  a  certain  act, — as,  for  instance,  pay  a  cer- 
tain sum  of  money,  or  satisfy  a  judgment, — 
then  the  sureties  are  bound  that  he  shall  do 
such  act;  and  the  judgment  against  the  prin- 
cipal is  conclusive  against  the  sureties.  But 
that  is  not  this  case,  and  that  question  need 
not  here  be  treated.  The  bond  here  was  not 
for  the  performance  of  a  specific  act,  but  it 
was  for  general  good  and  faithful  conduct. 
It  is  as  to  judgments  against  principals  'Who 
have  given  bonds  of  tnis  nature — ^that  is, 
official  bonds  of  sheriffs  and  constables — 
that  the  diiference  of  opinions  among  the 
authorities  exists,  and  which  difference  we 
shall  now  note.  One  line  of  authorities  holds 
that  the  judgment  against  the  principal  is 
conclusive  against  the  sureties.  The  courts 
holding  this  view  are  very  few,  although 
among  them  is  one  wholly  respectable  tri- 
bunal.   The  second  view  held  is  that  the 


judgment  against  the  principal  is  prima  fa- 
cie evidence  against  the  sureties.  The  third 
rule  laid  down  by  the  authorities  is  that  the 
judgment  against  the  principal  is  no  evidence 
at  all  against  the  sureties,  and  that,  to  hold 
the -sureties  for  the  misfeasance  of  the  prin- 
cipal, the  facts  of  the  misfeasance  must  be 
proved  in  an  action  in  which  the  sureties  are 
defendants.  These  two  latter  rules  are  sus- 
tained by  probably  a  nearly  equal  number  of. 
respectable  courts. 

The  question  being  a  new  one  with  us,  and 
the  authorities  being  divided,  we  shall  pro- 
ceed to  decide  the  matter  upon  what  ap- 
pears to  us  to  be  the  most  reasonable  princi- 
ple. The  case  of  Pico  v.  Webster,  14  Cal. 
203,  73  Am.  Dec.  647,  is  a  leading  case.  We 
find  it  cited  by  all  text  writers,  and  in  many 
of  the  opinions.  Its  reasoning  appeals  to 
us  so  strongly  that  we  quote  from  it  some- 


of  a  collector  of  taxes,  and  as  an  inducement 
far  him  to  do  so  the  collector  and  the  defend- 
ant had  made  to  him  a  Joint  and  several  bond 
conditioned  to  keep  harmless  and  Indemnified 
the  plaintiff  from  all  loss,  costs,  etc.,  that  he 
might  be  put  to  by  reason  of  becoming  snch 
surety.  In  an  action  upon  the  latter's  bond 
alleging  aa  a  breach  that  the  plaintiff  was  com- 
pelled to  pay  to  the  receiver  general  a  sum 
which  the  collector  had  failed  to  pay.  It  was 
held  that  a  judgment  against  the  plaintiff  for 
the  amount  claimed  at  the  suit  of  the  receiver 
general  was  not  evidence  that  he  was  legally 
liable  to  the  extent  for  which  the  Judgment  was 
signed,  and  that  for  such  a  purpose  the  Judg- 
ment could  not  be  used,  and  that  to  hold  other- 
wise would  be  holding  that  a  stranger  to  a  Judg- 
ment, who  had  no  opportunity  to  cross-exam- 
ine the  witnesses  or  to  dispute  the  conclusions 
to  be  drawn  from  the  evidence,  could  be  bound 
by  the  verdict,  where  the  Judgment  Is  after 
verdict,  or  could  be  bound  by  an  agreement  made 
without  his  privity  or  intervention,  between  the 
parties  to  the  Judgment,  where,  as  In  the  pres- 
ent case,  it  was  a  Judgment  founded  on  agree- 
ment. King  V.  Norman,  4  C.  B.  884,  17  L.  J. 
C.  P.  N.  S.  23,  11  Jur.  824. 

The  rule  in  North  Carolina,  that  a  decree 
against  a  sheriff  will  not  be  permitted  to  be  re- 
ceived as  evidence  against  the  securities,  because 
they  were  not  parties  to  it,  and  because  the  evi- 
dence on  which  It  rested  might  again  be  brought 
before  the  court,  when  they  became  parties  in 
any  other  suit,  does  not  apply  to  the  return  of 
a  sheriff  on  an  execution  that  he  had  received 
the  money ;  such  a  return  is  conclusive  of  the 
question  because  as  long  as  that  return  stands 
the  party  has  no  remedy  against  the  sheriff  for 
the  amount  which  the  sheriff's  return  states 
to  be  received.  The  Governor  v.  Twitty,  12  N. 
C.  (1  Dev.  L.)  153. 

Obiter,  of  course,  as  to  the  subject  under  con- 
sideration, but  possibly  of  some  value  as  stating 
the  rule  as  It  existed  in  that  state. 

b.  Judgment  om   motion   for  rule   absolute   or 
omeroementm 

Judgment  had  been  rendered  against  a  sheriff 
upon  a  motion  for  falling  to  pay  over  money  for 
the  amount  collected  and  damages.  In  an  ac- 
tion on  the  sheriff's  ofllclal  bond  against  his 
surety  It  was  held  that  the  Judgment  rendered 
upon  the  motion  against  the  sheriff  alone  was 
not  evidence,  as  It  could  not  have  been  Intro- 
duced for  the  mere  purpose  of  proving  that  such 
a  Judgment  was  rendered,  and  must  have  been 
introduced  to  prove  the  existence  of  the  fact 
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on  which  It  was  supposed  to  be  founded,  the 
collection  of  the  money  under  an  execution ;  and 
it,  therefore,  came  within  the  rule  established 
by  the  authorities  that  the  surety  was  no  party 
to  It,  and  could  not  have  made  himself  so,  and 
therefore  had  no  power  to  contest  the  recovery. 
Carmlchael  v.  The  Governor,  3  How.  (Miss.) 
286;  Citing  Carmack  v.  Com.  use  of  Boggs,  5 
Blnn.  184,  as  analogous  in  principle. 

A  Judgment  of  amercement  nisi  had  been  ob- 
tained against  the  sheriff  for  failure  to  return 
an  execution,  and  the  Judgment  had  afterwards 
been  made  absolute  against  him.  In  an  action 
of  debt  brought  against  his  sureties  on  his  of- 
ficial bond  it  appeared  that  the  sheriff* s  term  of 
office  expired  before  the  expiration  of  the  time 
within  which  the  execution  might  be  returned. 
The  plaintiff  ^as  nonsuited.  On  appeal  it  was 
Insisted  on  the  part  of  the  plaintiff  that  the  de- 
fendants were  concluded  by  the  Judgment 
against  the  sheriff.  The  supreme  court  held 
that  this  was  not  so,  that  the  sureties  of  the 
sheriff  might  show  that  the  Judgment  was 
either  fraudulently  or  Improperly  obtained 
against  their  principal,  citing  McLynn  v.  Hardle. 
26  N.  C.  (8  Ired.  L.)  407.  The  court  stated 
that  It  "runs  nearly  upon  all  fours  with  this 
case,  and  Is  decisive  of  It.  It  was  there  held  that 
a  sheriff,  to  whom  a  writ  had  been  delivered, 
but  who  went  out  of  ofllce  before  the  return  day 
of  the  writ,  had  no  power  to  make  the  return 
on  It,  and  therefore  was  not  subject  to  an 
amercement  for  not  doing  so.  Without  overrul- 
ing this  case  (which  we  do  not  feel  disposed  to> 
do),  we  are  bound  to  afiirm  the  Judgment." 
SUte  V.  Woodslde,  29  N.  C.  (7  Ired.  L.)  296. 

The  records  of  the  proceedings  against  a  sher- 
iff for  an  amercement  Imposed  upon  him  are  not 
evidence  against  his  sureties  to  prove  his  de- 
fault :  but  they  are  admissible  against  them  to 
prove  the  fact  of  the  existence  of  the  amerce- 
ment Itself.  The  Governor  v.  Montfort,  28  N. 
C.  (1  Ired.  L.)  155. 

In  an  action  in  the  name  of  the  governor  on 
the  relation  of  the  appellant  upon  the  official 
bond  of  a  sheriff,  the  declaration  asslj^cd  for 
breaches  that  sundry  executions  were  delivered 
to  the  sheriff  which  he  failed  to  return,  and  for 
such  failure  the  relator  recovered  against  him 
sundry  fines  upon  motion,  the  Judgment  for 
which  fines  remained  in  full  force  unsatisfied. 
The  court  said  that  the  first  question  which 
presented  Itself  was  whether  the  sureties  of 
the  sheriff  were  responsible  for  fines  Imposed 
upon  their  principal  upon  a  motion,  for  failing 
to  return  executions,  and  whether  those  fines 
could  be  recovered  In  an  action  on  a  sheriff's 
bond.     It  waa  held  that  the  sureties,  In  this  ac- 
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what  at  length :  "This  suit  was  brought  on 
the  official  bond  of  the  defendant,  Webster, 
who  was  sheriff  of  San  Joaquin  county, 
{}  gainst  Webster  and  his  sureties.  The  suit 
was  brought  to  recover  damages  for  the  levy 
by  Webster  on  property  of  plaintiff,  which 
levy  was  made  under  color  of  process.  Suit 
was  brought  against  Webster  for  the  tres- 
pass involved  in  this  levy  and  seizure,  and 
judgment  recovered  against  him  before  the 
.institution  of  this  suit.  The  record  of  this 
recovery  was  offered  as  evidence  by  the  plain- 
tiff on  the  trial.  The  defendants  offered  to 
prove,  on  their  part,  that  Webster  was  not 
guilty  of  the  trespass  complained  of,  and 
that  the  property  seized  was  not  the  proper- 
ty of  the  plaintiff  here.  But  the  court  re- 
fused to  admit  the  testimony,  upon  the 
ground  that  the  judgment  against  the  sher- 
iff was  conclusive  of  all  the  facts  passed  up- 


on and  decided  by  the  record.  To  this  rul- 
ing the  defendants  excepted,  and  now  pre- 
sent it  for  review  here  on  appeal.  There  is 
no  little  conflict  in  the  cases  on  this  subject. 
There  can  be  no  doubt  that,  where  a  surety 
undertakes,  for  the  principal,  that  the  prin- 
cipal shall  do  a  specific  act,  to  be  ascertained 
in  a  given  way,  as,  that  he  will  pay  a  judg- 
ment, that  the  judgment  is  conclusive 
ag;ainst  the  surety ;  for  the  obligation  is  ex- 
press that  the  principal  will  do  this  thing, 
and  the  judgment  is  conclusive  of  the  fact 
and  extent  of  the  obligation.  As  the  surety 
in  such  cases  stipulates  without  regard  to 
notice  to  him  of  the  proceedings  to  obtain 
the  judgment,  his  liability  is  of  course,  inde- 
pendent of  any  suph  fact.  Train  v.  Gold,  5 
Pick.  380;  Lincoln  v.  Blanchardy  17  Vt.  464. 
See  also  Riddle  y.  Bakery  13  Cal.  295.  It  is 
upon  this  ground  that  the  liability  of  a  bail 


tlon,  were  not  responsible  for  the  fines  imposed 
upon  the  sheriff,  and  that  the  evidence  afforded 
by  them,  offered  to  prove  a  breach  of  the  con- 
-d  it  Ion  of  the  bond,  was  not  evidence  that  the 
sheriff  had  received  the  executions  and  failed 
to  return  them;  the  judgments  were  not  evi- 
dence of  these  facts,  as  against  the  sureties  in 
any  degree.  They  did  not  per  ae  bind  them. 
It  was  res  inter  aliOB  acta  and  emphatically  so, 
for  the  sureties  had  no  more  interest  In  the  sub- 
ject of  these  Judgments  than  any  other  stranger. 
.^'Dowell  V.  Burwell,  4  Rand.  (Va.)  317. 

III.  When  prima  facie  evidence, 

a.  Judgment  recovered  in  action. 

The  defendants  were  a  constable  and  his  sure- 
tles  upon  his  official  bond.  The  nominal  plain- 
tiff, who  was  the  obligee  of  the  bond,  brought 
the  action  for  the  whole  penalty.  (In  Massa- 
chusetts official  bonds  are  made  to  the  town, 
city,  commonwealth,  or  other  municipality  as 
the  case  may  be,  and  the  bond  is  prosecuted  In 
the  event  of  Its  breach  by  the  nominal  obligee, 
and  the  judgments  are  taken  for  the  full  pen- 
alty, and  execution  issued  thereon  to  every  per- 
son Injured  by  the  breach  for  the  amount  of 
damages  sustained  in  each  Instance.)  The 
breach  assigned  In  the  declaration  was  that  the 
constable,  the  principal  in  the  bond,  had  carried 
away  and  detained  certain  goods  of  the  real 
plaintiff.  The  declaration  also  alleged  the  re- 
covery of  a  judgment  by  the  real  plaintiff 
against  the  constable  for  such  taking  and  carry- 
ing away  of  the  goods  for  an  amount  In  dam- 
ages, and  also  alleged  that  the  judgment  was 
unsatisfied,  but  did  not  allege  that  any  notice 
was  given  to  the  sureties  on  the  bond  of  the 
pendency  of  the  action  in  which  the  judgment 
was  recovered.  A  copy  of  the  Judgment  recov- 
ered by  the  principal  plaintiff  against  the  con- 
stable by  default  was  Introduced  In  evidence. 
It  appeared  that  the  action  In  which  said  last- 
named  Judgment  was  rendered  had  been  origin- 
ally commenced  against  the  constable  and  the 
plaintiff  In  the  action  by  virtue  of  the  writ  In 
which  the  constable  had  attached  the  real  plain- 
tiff's goods :  but  the  name  of  the  plaintiff  in  the 
original  action  was  subsequently  stricken  out  on 
motion  of  the  real  plaintiff.  The  defendants 
contended  that  the  sureties  were  not  liable  for 
any  default  or  malfeasance  of  the  constable 
while  acting  under  the  writ  In  the  original  ac- 
tion, because  he  could  not  lawfully  serve  the 
same ,  also  that  the  action  could  not  be  main- 
tained against  the  defendants  because  the  orig- 
inal judgment  against  the  constable  was  recov- 
•ered  against  him,  in  an  action  wherein  he  was 
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jointly  sued  with  another.  The  trial  judge  re- 
fused to  admit  evidence  offered  by  the  defend- 
ants to  prove  the  above  contention,  and  di- 
rected a  verdict  for  the  plaintiffs  for  the  penal- 
ty of  the  bond.  Upon  exceptions  in  the  supreme 
court  it  was  held  that  the  fact  that  the  suit 
was  originally  commenced  against  the  constable 
and  the  attaching  creditor  In  the  original  suit 
jointly  did  not  affect  the  judgment  taken  against 
the  constable  alone.  That  all  the  judgment 
showed  was  that  the  constable  bad  taken  the 
plalntifTs  goods  wrongfully;  that  the  objection 
that  the  judgment  was  not  admissible  In  evi- 
dence because  the  sureties  were  not  notified,  and 
that  therefore  it  was  rea  inter  alios,  cannot  be 
supported  under  the  circumstances  of  the  case ; 
that  the  judgment  in  the  action  against  the  con- 
stable for  a  failure  In  the  performance  of  his 
duty,  for  the  faithful  performance  of  which  the 
sureties  entered  into  their  covenant,  Is  prima 
facie  evidence  in  the  suit  against  the  sureties. 
But  if  It  can  be  made  to  appear  that  such  judg- 
ment was  obtained  by  fraud  or  collusion  It 
would  be  wholly  set  aside,  otherwise  it  is  prima 
facie  evidence  to  stand  until  Impeached  or  con- 
trolled In  whole  or  in  part  by  countervailing 
proofs. '  Lowell  v.  Parker,  10  Met.  300,  43  Am. 
Dec.  436. 

A  suit  was  brought  on  a  sherifTs  bond  against 
the  sureties  on  the  bond  for  misconduct  in  oflSce 
of  the  sheriff,  to  the  Injury  of  the  plaintiffs,  by 
selxlng  and  converting  their  property  under  an 
attachment  against  another  party.  The  decla- 
ration showed  that  suit  had  been  brought  and 
damages  recovered  against  the  sheriff  for  the 
wrong,  in  the  circuit  court  of  the  United  States, 
upon  which  an  execution  was  returned  unsatis- 
fied for  want  of  property  to  be  found.  Upon 
the  trial  below  reliance  was  had  upon  this  judg- 
ment, and  the  court  found  for  plaintiffs  for  Its 
amount  against  the  defendants  as  sureties  on 
the  sherlfTs  bond.  Among  the  questions  raised 
on  error  In  the  supreme  court  was  one  as  to 
the  judgment  In  the  United  States  court,  as 
not  admissible  against  the  surety.  On  this 
question  the  court  held  that  while  there  was 
some  variance  in  the  authorities  on  the  subject, 
the  prevailing  reasons,  except  where  there  were 
statutory  difficulties,  seemed  to  favor  the  rule 
that  such  a  judgment  is  prima  facie  evidence 
against  the  sureties,  citing  and  approving  Lowell 
V.  Parker,  10  Met.  309,  43  Am.  Dec.  436.  The 
court  said,  further:  "That  such  a  judgment 
should  not  be  conclusive  against  the  surety,  un- 
less he  has  been  notified  to  defend,  or  made  a 
party,  is  well  enough  based  on  the  possibility  of 
fraud  or  collusion."  People  use  of  Norrls  t. 
Mersereau,  74  Mich.  687,  42  N.  W.  163. 


Digitized  byVjOOQlC 


1896. 


RODINI  T.   LtTLB. 


171 


as  fixed  absolutely  by  the  judgment  against 
the  principal.  But  this  rule  rests  upon  the 
terms  of  the  contract.  In  the  case  of  official 
bonds,  the  sureties  undertake,  in  general 
terms,  that  the  principal  will  perform  his 
-official  duties,  lliey  do  not  agree  to  be  ab- 
solutely bound  by  any  judgment  obtained 
against  him  for  official  misconduct,  nor  to 
pay  every  such  judgment.  They  are 
-only  held  for  a  breach  of  their  own  obliga- 
tions. It  is  a  general  principle  that  no  party 
-can  be  so  held  without  an  opportunity  to  be 
heard  in  defense.  This  right  is  not  devested 
by  the  fact  that  another  party  has  defended 
on  the  same  cause  of  action  and  been  unsuc- 
cei^sful.  As  the  sureties  did  not  stipulate 
that  they  would  abide  by  the  judgment 
against  the  principal,  or  permit  him  to  con- 
duct the  defense  and  be  themselves  responsi- 
ble for  the  result  of  it,  the  fact  that  the 


principal  has  unsuccessfully  defended  has 
no  effect  on  their  rights.  They  have  a  right 
to  contest  with  the  plaintiff  the  question  of 
their  liability,  for  to  hold  that  they  are  con- 
cluded from  this  contestation  by  the  suit 
against  the  sheriff  is  to  hold  that  they  under- 
took, for  him,  that  they  would  be  responsi- 
ble for  any  judgment  against  him  which 
might  be  rendered  by  accident,  negligence, 
or  error,  instead  of  merely  stipulating  that 
they  would  be  responsible  for  his  oITicial  con- 
duct. The  authorities  which  sustain  this 
view  are  numerous.  In  M'Kellar  v.  Bowell, 
11  K.  C.  (4  Hawks.)  34,  a  decree  against  the 
administrator  of  a  guardian  was  held  not  to 
be  evidence  against  the  sureties  of  the 
guardian,  to  charge  them  with  the  amount 
which  was  recovered  against  the  estate  for 
unfaithful  administration  of  the  trust. 
Munford    v.    Overseers    of    Poor,  2   Rand. 


The  reason  given  In  the  portion  of  the  opin- 
ion quoted  above  does  not  seem  to  be  a  very 
good  one,  as  nearly  all  the  decisions  holding 
that  a  judgment  against  the  principal  under  such 
<riroumstancea  is  conclusive  upon  the  sureties, 
althoufsh  they  had  no  notice,  also  hold  that  such 
A  judgment  In  any  case  may  t>e  impeached  for 
fraud  or  collusion,  and  some  of  them,  even,  for 
mistake. 

The  United  States  had  obtained  a  judgment 
against  a  defaulting  signal  officer  for  the 
amount  for  which  he  was  a  defaulter,  and  there- 
■atter  brought  an  action  against  the  sureties,  of 
whom  the  plaintiff  in  error  (defendant  below) 
was  one,  and  was  the  only  one  served  with  proc- 
ess. The  judgment  was  admitted  in  evidence, 
and  the  government  had  a  judgment  for  the 
amount  for  which  the  officer  was  a  defaulter. 
Neither  surety  was  a  party  to  the  judgment, 
which  was  solely  against  the  defaulting  officer, 
and  the  record  of  the  judgment  was  admitted 
in  evidence  under  the  objection  and  exception 
-of  the  defendant.  The  defendant  brought  er- 
ror to  the  Supreme  Court  of  the  United  States, 
which  court,  in  affirming  the  judgment,  held 
that  the  judgment  against  the  principal  was 
properly  admitted  in  evidence  against  the  surety. 
It  proved,  at  least,  prima  facie  a  breach  of  the 
bond  by  showing  the  amount  of  public  moneys 
which  the  principal  had  failed  to  faithfully  ex- 
pend and  honestly  account  for.  It  was  far 
beyond  the  penalty  in  the  bond,  and,  unex- 
plained, the  judgment  was  sufficient  evidence 
-of  the  breach  of  condition.  Moses  v.  United 
States,  166  U.  S.  671,  41  L:  ed.  1119,  17  Sup. 
Ct.  Rep.  682 ;  citing  Dnimmond  v.  Prestman,  12 
Wheat.  516,  6  L.  ed.  712;  United  States  v. 
Allsbury,  4  Wall.  186,  auh  nom.  United  States 
T.  Burbank,  18  L.  ed.  821 ;  McLaughlin  v.  Bank 
•of  Potomac,  7  How.  220,  12  L.  ed.  675 ;  Stovall 
V.  Banks,  10  Wail.  583,  19  L.  ed.  1036 ;  Wash- 
ington Ice  Co.  V.  Webster,  125  U.  S.  426.  31  L. 
ed.  799,  8  Sup.  Ct.  Rep.  947. 

Moses  V.  United  States,  supra.  Affirms  a.  c. 
Mfb  nom.  Howgate  ▼.  United  States,  S  App.  D.  C. 
^77. 

Plaintiff's  assignor  recovered  a  judgment 
against  the  sheriff  for  his  wrongful  act  in  levy- 
ing an  execution  on  the  property  of  plaintiff's 
assignor  to  satisfy  the  debt  of  another  party. 
This  judgment  remaining  unsatisfied,  this  action 
was  brought  by  the  plaintiff  upon  the  official 
bond  of  the  sheriff  against  him  and  his  sureties. 
The  defendants  filed  separate  pleas,  to  which 
there  were  demurrers,  which  were  overruled 
•and  judgment  thereupon  rendered  for  the  de- 
fendants, and  the  plaintiff  appealed.  In  revers- 
ing the  judgment  the  supreme  court  held  that 
^2  L.  R.  A. 


the  liabilfty  of  the  surety  is  dependent  upon 
that  of  the  principal.  Though  not  a  party,  the 
surety  is  not  a  stranger  to  the  judgment.  He 
covenants  that  his  principal  shall  discharge  cer- 
tain official  duties.  When  it  is  once  fairly  de- 
termined by  a  competent  judicial  tribunal  that 
there  has  been  a  breach  of  the  official  ander- 
taking,  the  liability  of  the  surety  prima  facie 
attaches,  whether  he  was  a  party  to  the  action 
adjudging  the  breach  or  not.  In  an  action 
against  him  the  surety  may  show  fraud  or  col- 
lusion in  obtaining  the  judgment  against  the 
principal,  or  he  may  show  a  mistake  in  the 
amount,  or  that  it  has  been  paid  (Bergen  v. 
Williams,  4  McLean,  125,  Fed.  Cas.  No.  1,340), 
and, , as  the  surety  could  claim  the  benefit  of  a 
judgment  in  favor  of  his  principal,  so  he  is 
concluded,  as  above  explained,  by  a  judgment 
against  him.  The  wrongful  conversion  of  the 
goods  by  the  principal  as  sheriff  has  been  once 
determined  by  a  court  of  competent  jurisdic- 
tion ;  and  as  the  plaintiff  cannot  recover  against 
the  sureties  a  larger  amount  than  that  ad- 
Judged  against  the  principal,  neither  can  the 
sureties  go  behind  such  judgment  and  relitigate 
the  question  thus  already  determined.  Charles 
V.  Hoskins,  14  Iowa,  471,  83  Am.  Dec.  378. 

The  syllabus  of  the  above  case  states  that  it 
is  an  authority  that  the  judgment  against  the 
principal  is  prima  facie  evidence  against  the 
sureties  :  but  the  inquiry  naturally  comes  wheth- 
er the  latter  part  of  the  opinion  does  not  carry 
the  idea  that  it  was  the  intention  of  the  court 
to  hold  that  it  was  not  only  so,  but  that,  aside 
from  the  exceptional  defenses  mentioned,  it  was 
also  conclusive. 

Plaintiff  recovered  a  judgment  against  a 
sheriff  for  levying  on  his  property  by  virtue 
of  an  execution  against  other  parties,  and,  not 
being  able  to  collect  it  of  the  sheriff,  brought 
action  against  the  sureties  on  his  bond,  and  on 
the  trial  thereof  offered  in  evidence  the  judg- 
ment roll  in  an  action  against  the  sheriff,  and 
the  writ  of  execution  and  its  return  of  "Unsatis- 
fied" thereon.  To  this  the  defendants  objected, 
but  were  overruled,  and  they  excepted.  The 
jury  returned  a  verdict  for  the  plaintiff  for  the 
amount  of  the  judgment  against  the  sheriff. 
Defendants  moved  for  a  new  trial,  but  were  de- 
nied, and  they  appealed.  The  court  held  that 
the  judgment  against  the  sheriff  was  prima  facie 
evidence  against  his  sureties,  and  in  doing  so 
said :  "While  the  authorities  are  wide  apart 
upon  the  question,  it  is  evident  that  the  decided 
weight  is  in  favor  of  the  doctrine  that  a  judg- 
ment against  the  principal  upon  an  official  bond 
is  prima  facie  evidence  against  the  sureties. 
By  this  rule  the  right  Is  reserved  to  such  sure-* 
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(Va.)  313,  went  a  little  further,  holding 
that  a  judgment  against  the  sheriff  was  no 
estoppel  against  him  in  an  action  on  the 
bond  against  him  and  his  sureties.  It  seems 
to  be  held  there  that  no  recovery  could  be 
had  against  the  principal,  because  he  was  not 
liable  jointly  with  the  sureties,  and  that  the 
record  of  the  judgment  would  be  only  prima 
facie  evidence  against  the  sureties.  Beall 
V.  Beck,  3  Har.  £  M'H.  242,  is  to  the  same 
effect.  Douglass  v.  Howland,  24  Wend.  35, 
is  a  leading  case.  The  authorities  are  re- 
viewed by  Mr.  Justice  Cowen  with  his  usual 
learning.  That  case  was  covenant,  brought 
by  the  plaintiff  against  the  surety  on  an  ob- 
ligation, by  the  principal,  to  account  and 
pay  over  such  sum  as  shall  be  found  to  be 
owing  by  him,  and  the  surety  covenanted 
that  the  party  thus  agreeing  *shall  perform 
the    agreement.'    A    decree     in    chancery 


against  the  principal  was  offered.  The  de- 
cree was  on  a  bill  nled  to  compel  an  account. 
Held,  that  it  was  no  evidence  against  the- 
surety,  unless  he  had  notice  of  the  suit,  and. 
an  opportunity  to  defend  in  the  name  of  the- 
principal.  Many  authorities  are  cited  by 
the  learned  judge,  who  concludes  that  the- 
surety's  obligation  was  to  pay  over  a  bal- 
ance due,  not  that  he  should  abide  by  a  judg- 
ment at  law,  or  a  decree  in  chancery,  for  not 
accounting."  The  doctrine  of  this  case  ia- 
reafiirmed  in  Irwin  v.  Backus,  25  Cal.  214, 
85  Am.  Dec.  125,  in  which  case,  however,  it 
was  also  held,  as  in  14  Cal.  203,  73  Am.  Dec. 
647,  that  administrators'  bonds  are  excep- 
tions to  the  rule  announced.  See,  further,, 
in  the  opinion  in  Pico  v.  Webster,  for  a  re- 
view of  the  cases.  The  rule*  was  also  orig- 
inally held  in  Pennsylvania  in  Carmack  v^ 
Com.  use  of  Boggs,  5  Binn.  184.    A  depart- 


tles  to  interpose  any  defense  they  may  have, 
and  to  be  fully  heard  on  the  merits."  Beau- 
chalne  v.  McKinnon,  66  liinn.  818,  56  N.  W. 
1065. 

This  case  is  of  value  on  acconnt  of  the  colla- 
tion of  authorities  in  the  opinion  of  Justice  Col- 
lins on  the  three  different  propositions  in  re- 
gard to  the  status  of  a  Judgment  against  the 
principal  in  an  action  against  the  sureties  on 
an  ofBclal  bond ;  namely :  First,  that  it  is  of  no 
value  as  a^lnst  sureties,  and  hence  inadmissible 
in  evidence  in  an  action  brought  to  enforce  their 
liability ;  second,  that  it  is  at  least  presumptive 
evidence  as  against  sureties  upon  an  ofBcial 
bond ;  third,  that  it  is  absolutely  conclusive  on 
the  sureties. 

In  State  use  of  Fulton  v.  Colerlck,  8  Ohio, 
487,  the  question  being  as  to  the  effect  of  a 
judgment  against  a  sheriff  In  an  action  against 
him  and  his  sureties,  the  court  said:  "We 
taJce  the  distinction  to  be  that  where  the  sure- 
ties have  notice  of  the  suit,  and  may  or  do  make 
defense,  the  judgment  against  the  principal  is 
conclusive  against  them.  Where  such  notice  is 
not  given,  the  judgment  against  the  principal 
is  prima  facie  only.  It  may  be  impeached  for 
collusion  or  for  mistake.  But,  until  so  im- 
peached, it  is  sufficient  to  entitle  the  plaintiff 
to  recover  the  amount  for  which  it  is  rendered ;" 
citing  and  approving  Brown  County  Comrs.  v. 
Butt,  2  Ohio,  848. 

A  judgment  by  confession  of  the  principal  or 
upon  testimony  of  witnesses  is  evidence  against 
the  sureties  on  a  constable's  bond,  but  it  is  not 
conclusive,  and  they  may  approve  or  establish 
such  facts  as  show  that  the  principal  is  not 
liable.     Atkins  v.  Bally,  0  Yerg.  111. 

The  facts  in  an  agreed  case  were  these :  An 
action  was  commenced  In  the  common  pleas  and 
on  judgment  obtained,  a  fl.  fa.  issued  and  levied 
on  property  as  the  property  of  the  defendant  in 
the  execution,  which  was  claimed  by  the  real 
plaintiff  herein,  and  notice  of  their  claim  given 
to  the  sheriff,  who,  nevertheless,  sold  the  prop- 
erty and  paid  the  proceeds  to  the  plaintiff  in  the 
execution.  Afterward  the  real  plaintiff  herein 
and  other  owners  brought  trover  against  the 
sheriff,  and  recovered  a  verdict,  upou  which 
final  judgment  was  entered.  This  action  was 
then  brought,  which  was  a  scire  facias  against 
the  sheriff  and  his  sureties  on  his  official  recog- 
nizance to  recover  from  them  the  amount  of  the 
judgment  in  trover.  The  plaintiffs  in  error 
made  the  point  that  the  recovery  in  trover  was 
not  conclusive  against  the  sureties. 

The  judgment  of  the  common  pleas  was 
against  the  defendants  below,  and  they  brought 
error.  Held,  per  Tllghman,  Ch.  J.,  and  Teates 
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J.,  that  the  judgment  against  the  sheriff  wa» 
not  conclusive  against  the  sureties,  and  that  the- 
latter  not  being  parties  to  the  action  in  which  it 
was  rendered  might  interpose  any  defense  that 
might  have  been  interposed  in  the  original  ac- 
tion against  the  sheriff. 

Brackenridge,  J.,  dissented  on  the  ground  that 
the  judgment  against  the  sheriff  should  be  held> 
conclusive  against  the  sureties,  and  that  to  con- 
sider it  otherwise  would  be  letting  in  the  tra- 
verse of  the  act  ah  origine,  which  would  render 
it  more  advisable  to  have  sued  on  the  bond  or 
recognizance  in  the  first  Instance.  But  an  ac- 
tion of  trespass  could  not  be  brought  on  the- 
bond,  though  in  an  action  of  debt  on  the  penalty 
a  trespass  or  delinquency  might  be  allowed  a*, 
a  breach  of  the  condition  whereby  action  ac- 
crued. Oarmack  t.  Com.  use  of  Boggs,  5  Binn. 
184. 

Compare  Masser  t.  Strickland,  17  Serg.  &  R. 
854,  17  Am.  Dec.  668 ;  Evans  v.  Com.  8  Watts^ 
898,  84  Am.  Dec.  477;  MusselmaA  v.  Com.  T 
Pa.  240 ;  Com.  v.  Smith,  4  Phila.  51,  and  Mc- 
Micken  v.  Com.  68  Pa.  214,  infra,  IV.  a. 

Plaintiff  had  recovered  a  judgment  against 
the  defendant  sheriff  for  attaching  his  property 
as  the  property  of  other  parties,  and  thereafter 
brought  an  action  against  the  sheriff  and  his- 
sureties  on  his  bond,  on  the  trial  of  which  the- 
judgment  against  the  sheriff  was  offered  in 
evidence,  received,  and  judgment  thereon  ren- 
dered against  the  defendants.  On  a  review  on- 
exceptions  the  supreme  judicial  court  held  that, 
before  an  action  can  l>e  sustained  upon  the* 
official  bond  of  a  sheriff,  the  plaintiff  in  interest 
must  show  that  the  act  complained  of  was  an 
official  act,  and  that  he  has  ascertained  the 
amount  of  his  damages  In  a  suit  against  the 
sheriff;  that  if  such  a  judgment  was  fairly  re- 
covered for  an  official  act  or  neglect  it  is  bind- 
ing on  the  sureties  in  a  suit  against  them,  but 
that  all'  that  the  judgment  against  the  sherilT 
establishes  is  that  he  took  the  goods  of  the 
plaintiff  and  converted  them  to  his  own  use ;  but 
the  action  in  which  it  was  rendered  not  having- 
been  brought  against  him  in  bis  official  capacity, 
it  does  not  show  that  in  doing  this  he  acted  i 
under  color  of  office,  and  that  he  has  been  guilty, 
of  any  official  neglect  or  wrong.  It  does  fix. 
the  damages  in  case  the  defendants  are  liable. 
Dane  v.  Gilmore,  49  Me.  178. 

Ordinarily  this  case  would  be  classed  with 
those  which  decide  that  such  a  judgment  is  no^ 
evidence  against  the  sureties;  and  so  it  would 
have  been  but  for  the  following : 

In  Dane  v.  Gilmore,  51  Me.  544,  which  was- 
another  action  upon  the  same  official  l>ond  as  Id 
the  last  case  but  in  behalf  of  a  different  real* 
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ure  from  the  rule  was  made  in  that  state  in 
Maaser  v.  Strickland,  17  Serg.  &  K.  354,  17 
Am.  Dec.  668.  This  departure,  however, 
was  in  the  face  of  an  able  protest  on  the  part 
of  Chief  Justice  Gibson,  as  noted  in  Pico  y. 
Webster,  14  Cal.  at  pa^  206,  73  Am.  Dec 
650.  8ee  dissenting  opinion  of  Gibson,  Ch. 
J.,  17  Serg.  &  R.  358,  17  Am.  Dec.  673.  See 
also,  generally,  Littleton  v.  Richardson,  34 
N.  H.  179,  60  Am.  Dec.  759.  In  this  state  a 
principal  and  sureties  may  be  sued  together. 
WihatUB  V.  Grinnell  Live-8tock  Oo,,  9  Mont. 
154,  22  Pac.  492 ;  Hoskins  v.  White,  13  Mont. 
72,  32  Pac.  163;  Woodman  v.  Calkins,  13 
Mont.  365,  34  Pac.  187;  Nelson  v.  Donovan 
16  Mont.  85,  40  Pac.  72. 

There  is  no  reason  in  the  case  at  bar  why 
the  principal  and  sureties  were  not  original- 
ly sued  in  one  action.  It  therefore  seems  to 
us  that  it  Is  not  within  the  spirit  of  the  prac- 


tice in  this  state  to  allow  one  to  sue  the 
principal  first,  and  then  make  that  jud^ent 
either  conclusive  or  prima  facie  evidence 
against  the  sureties,  who  were  not  made  par- 
ties to  that  action.  It  seems  that  to  allow 
such  practice  would  be  an  invasion  of  the 
principle  that  every  man  is  entitled  to  his 
day  in  court.  Another  principle  is  that 
when  a  defendant  is  sought  to  be  charged 
with  a  liability,  there  is  not  a  presumption 
of  his  liability  to  commence  with.  If  we 
hold  that  a  judgment  against  the  principal 
is  conclusive  or  prima  facie  evidence  against 
the  sureties,  the  sureties  are  obliged  to 
start  into  the  action  with  a  presumption  of 
liability  against  them.  The  ordinary  rule 
of  law  is  that  the  plaintiff  must  prove  his 
case  by  evidence;  but,  if  a  judgment  against 
the  principal  is  evidence  against  the  sureties, 
the  afiirmative  of  the  case  is  thrown  upon 


plaintiff.  It  was  held  that,  the  si^atures  to  the 
tond  bein^  admitted,  and  the  Judgment  against 
the  sheriff  being  produced,  if  the  case  rested 
here  the  plaintiff's  right  to  recover  could  neither 
be  doubted  nor  denied ;  citing  Cony  v.  Barrows, 
46  Me.  497.  That  the  evidence  offered  would 
make  oat  a  prima  facie  case,  and  it  is  not  neces- 
sary to  consider  how  far  a  Judgment  against 
the  principal  Is  coocinsive  upon  the  sureties 
without  notice ;  but  that  it  is  well  settled,  if  It 
be  obtained  by  fraud  or  collusion,  they  may  con- 
test its  conclusiveness  as  against  them;  citing 
Lowell  V.  Parker,  10  Met.  814,  4S  Am.  Dec.  436. 

If,  in  an  action  on  a  bond  given  for  the  faith- 
fol  performance  of  the  duties  of  an  office,  the 
principal  '-s  defaulted,  the  declaration  is  to  be 
taken  as  true  against  him  alone ;  and  the  sure- 
ties are  not  thereby  precluded  from  any  matter 
proper  to  their  defense.  Fozcroft  v.  Nevens,  4 
Me.  72. 

In  an  action  against  the  sureties  on  a  receiv- 
er's bond  a  Judgment  in  favor  of  the  plaintiff 
against  the  receiver  was  offered  in  evidence 
against  the  defendant,  and  admitted.  On  ap- 
peal to  the  supreme  court  the  Judgment  ren- 
•dered  thereon  was  affirmed,  the  court  holding 
that,  although  the  defendants  were  not  con- 
<'Iuded  in  their  rights  by  this  Judgment,  it  was 
evidence  against  them  until  its  effect  was  im- 
pugned.    Whitehead  v.  Woolfolk,  8  La.  Ann.  42. 

A  sheriff  had  levied  upon  property  to  which 
•claim  was  made  by  two  different  parties,  who 
-claimed  the  same  under  a  levy  of  a  former  sher- 
iff on  senior  executions.  The  sheriff  sold 
the  property,  and  thereafter  instituted  an  equi- 
ty suit  against  different  parties  claiming  the 
proceeds,  and  a  decree  was  made  in  that  suit 
directing  the  sheriff  to  pay  the  claimant's  claim. 
The  sheriff  squandered  the  money,  and  became 
Insolvent.  These  claimants  afterward,  by  mo- 
tion, upon  due  notice  applied  to  the  county  court 
under  a  provision  of  the  Code  permitting  such 
a  motion  for  Judgment  against  the  sheriff  and 
his  sui*etles.  The  county  court  admitted  as  evi- 
dence the  record  of  the  decree  in  the  equity  suit, 
but  decided  the  motion  in  favor  of  the  defend- 
ants on  the  merits.  The  circuit  court  on  error 
affirmed  the  decision  admitting  the  record  as 
eyideace,  but.  reversing  the  Judgment  on  the 
merits,  adjudged  to  the  claimants  the  sums  of 
money  each  was  entitled  to.  This  Judgment 
was  affirmed  by  the  supreme  court  of  appeals, 
which  held  that  the  decree  of  the  court  of  chan- 
cery was  prima  facie  evidence  against  the  sure- 
ties, and  proof  of  their  liability  for  the  default 
of  their  principal.     Carr  v.  Meade,  77  Va.  142. 

A  trustee  appointed  under  a  ^ill  resigned  his 
trusteeship  of  the  property  vested  in  him  by  the 
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will,  and  the  defendant  was  appointed  by  the 
court  and  gave  bond  to  the  ordinary  with  sure- 
ties for  the  fslthfnl  performance  of  "all  and 
singular  the  duties  required  as  trustee  agree- 
ably to  his  appointment  and  the  law ;  and  also 
well  and  faithfully  to  account  of  and  concern- 
ing the  said  trust."  The  life  tenant  died,  and 
the  persons  entitled  to  the  remainder  brought 
suit  on  the  equity  side  of  the  court  against  the 
trustee  for  the  recovery  of  the  property  held  by 
him  in  trust  in  which  they  had  a  decree  by 
which  they  recovered  all  the  real  estate  men- 
tioned in  an  item  of  the  will  and  $200  as  rent 
accrued  since  the  death  of  the  life  tenant.  The 
real  property  recovered  by  the  decree  was  turned 
over  to  the  complainants  by  the  trustee,  and 
falling  to  pay  the  amount  found  against  him 
execution  issued,  on  which  the  sheriff  returned 
nulla  bona;  and  thereupon  the  ordinary  for  the 
use  of  the  plaintiffs  in  the  execution  instituted 
a  suit  agains^  the  trustee  and  his  sureties  upon 
their  bond  executed  on  his  appointment,  for  the 
recovery  of  the  unpaid  portion  of  the  decree. 
In  affirming  a  Judgment  in  favor  of  the  plain- 
tiffs the  supreme  court  said  that  it  might  be 
true  that  the  decree  was  not  conclusive  against 
the  securities  as  to  the  amount  found  to  be  due 
from  the  trustee,  but  that  it  was  prima  facie 
evidence  of  the  fact.  Haddock  v.  Perham,  70 
Ga.  672. 

A  constable  having  a  writ  of  replevin  against 
another  party  took  from  the  plaintiff  certain 
personal  property.  Plaintiff  brought  an  action 
against  the  constable  for  the  trespass  in  taking 
his  goods,  and  recovered  dama::;es,  which,  on 
eaecution,  he  failed  to  collect,  the  constable  be- 
ing insolvent.  In  an  action  on  the  bond  of  the 
constable,  brought  against  him  and  his  sureties, 
the  record  of  the  case  against  the  constable 
showing  the  recovery  in  the  action  of  trespass 
was  offered  in  evidence,  objected  to,  and  re- 
jected. The  verdict  was  for  the  defendant,  and 
from  the  Judgment  rendered  thereon  the  plain- 
tiff brought  error.  The  supreme  court  held,  cit- 
ing State  use  of  Fulton  v.  Colerick,  3  Ohio,  487, 
and  Westerhaven  v.  Cllve,  5  Ohio,  136,  that  the 
record  of  such  a  Judgment,  when  the  sureties 
had  no  notice,  is  prima  facie  evidence  only,  and 
while,  In  the  absence  of  other  evidence,  it  will 
authorize  a  Judgment  against  them,  they  have 
the  right,  not  merely  to  attack  the  Judgment  for 
fraud  or  collusion,  but  to  open  up  the  inquiry 
into  the  merits.  The  court  said,  further : 
"These  decisions  may  be  subject  to  lust  criti- 
cism, and  questionable  as  to  the  principle  on 
which  they  rest.  2  Am.  Lead.  Cas.  (Hare  & 
W.)  441  et  aeq.,  and  cases  cited.  But  we  do 
not  feel  that,  after  the  lapse  of  thirty  years,  wei 
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the  defendants.  They  must  take  the  burden 
of  proof.  Instead  of  the  plaintiff  proving 
his  case,  the  defendants  are  placed  in  a  posi- 
tion of  being  obliged  to  prove  their  nonlia- 
bility. In  analogy  to  a  criminal  case,  the 
defendants  would  be  obliged  to  prove  their 
own  innocence.  Defendants,  in  such  a  posi- 
tion, would  be  required  to  prove  that  their 
principal,  the  constable,  had  not  been  guilty 
of  misconduct  in  his  office.  They  would  be 
obliged  to  prove  that  he  had  faithfully  per- 
formed the  duties  of  his  office.  It  appears 
to  us,  however,  that  tlie  proof  should  come 
from  the  other  side;  that  the  plaintiff  should 


be  required  to  prove,  against  the  sureties^ 
that  the  constable  had  not  faithfully  per- 
formed the  duties  of  his  office.  This  seems- 
to  us  to  be  within  the  ordinary  rules  of 
practice  and  pleading.  If  the  other  rule  ia 
to  be  adopted,  then  the  sureties  would  be- 
obliged  to  go  back,  perhaps  several  years  in 
time  (three  years,  as  it  appears,  in  this- 
case) ,  and  find  the  witnesses  who  were  able 
to  testify  as  to  whether  the  constable  had 
committed  a  trespass  upon  the  goods  of 
plaintiff.  By  that  time  the  witnesses  may 
be  scattered  or  dead.  The  principal  him- 
self may  be  dead.    The  sureties  would  be 


would  be  Justified  In  disturbing  them,  supported 
as  they  are  by  highly  respectable  authorities. 
Lowell  T.  Parker,  10  Met.  309,  43  Am.  Dec.  436 ; 
Masser  v.  Strickland,  17  Serg.  &  R.  354,  17  Am. 
Dec.  668 ;  Evans  v.  Com.  8  Watts,  398,  34  Am. 
Dec.  477 ;  Garter  v.  Com.  7  Pa.  265 ;  McLaugh- 
lin V.  Bank  of  Potomac,  7  How.  220,  12  L.  ed. 
676 ;  Jacobs  v.  Hill,  2  Leigh,  393.'*  State  use 
of  Story  y.  Jennings,  14  Ohio  St.  73. 

How  Masser  v.  Strickland  and  Bvans  ▼.  Com. 
support  any  such  doctrine  may  seem  somewhat 
obscure.     See  infra,  IV.  a. 

A  suit  may  be  maintained  upon  a  sheriff's 
official  bond  without  a  preYlous  order  of  the 
court.  The  statute  provides  that  "the  bond  of 
any  public  officer  in  this  state  may,  at  all  times, 
be  sued  on  by  the  public,  any  corporation  or  pri- 
vate person  aggrieved  by  any  misconduct  of 
such  public  ofllfer."  The  sheriff,  in  the  execu- 
tion of  ordinary  process,  acts  as  a  public  officer, 
and  Is  thus  within  the  provision  of  the  statute. 
It  is  no  objection  to  uniting  a  sheriff  with  his 
sureties  as  defendant  in  an  action  upon  his  offi- 
cial bond  for  his  misconduct  that  a  previous  re- 
covery has  been  had  against  him  alone.  The 
record  of  such  a  recovery  against  the  sheriff  is 
clearly  admissible  against  his  sureties  without 
previous  proof  of  notice  of  the  pe\idency  of  the 
suit  against  the  sheriff  and  an  opportunity  to 
defend  the  same,  and  prima  facie  evidence  of 
a  breach  of  the  condition  of  the  bond.  State 
cw  rel.  Coleman  v.  Cason,  11  S.  C.  392 ;  citing 
The  Treasurers  v.  Temples,  2  Speers,  L.  48 ; 
Treasurers  of  the  State  v.  Burch,  2  Hill,  L. 
519 ;  Norton  v.  Wallace,  1  Rich.  L.  507,  2  Rich. 
L.  460 ;  Distinguishing  Smith  ▼.  Moore,  7  S.  C. 
N.  S.  209,  24  Am.  Rep.  479. 

A  judgment  rendered  against  a  constable  for 
damages  Is  prima  facie  evidence  against  the 
sureties  upon  his  official  bond.  Heath  v. 
Shrempp,  22  La.  Ann.  167. 

A  recovery  against  a  constable  for  a  breach  of 
his  official  duty  as  such  is  admissible  as  evidence 
In  an  action  against  him  and  his  sureties  on  his 
official  bond,  and  where  It  appears  from  such 
recovery  that  the  defendant  constable  collected 
the  plaintiff's  money  as  constable  it  Is  sufficient 
prima  facie  showing  to  cast  the  burden  of  proof 
on  the  other  side.  The  Treasurers  v.  Temples, 
2  Speers,  L.  48. 

The  county  court,  having  made  a  settlement 
with  the  sheriff  and  ascertained  a  balance 
against  him,  rendered  a  judgment  against  him, 
and,  failing  to  enforce  the  payment  of  it  by 
execution,  afterwards  directed  a  notice  to  the 
sureties  on  his  bond ;  and,  upon  the  return  of 
*"no  inhabitant"  as  to  three  of  them,  and  of 
service  on  the  others,  who  appeared  and  re- 
sisted a  judgment  against  them,  abated  the  mo- 
tion as  to  the  former,  and  rendered  a  Judgment 
against  the  latter  for  the  amount  of  the  judg- 
ment against  the  sheriff,  and  legal  Interest. 
The  supreme  court  held,  first :  That  the  mo- 
tion being,  as  It  certainly  was,  an  action  found- 
ed on  the  bond,  the  statute  which  authorizes 
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an  abatement  as  to  any  one  of  the  several  Joint 
obligors  as  to  whom  there  shall  have  been  a  re- 
turn of  "no  inhabitant,*'  and  a  Judgment  against 
the  others  who  have  been  regularly  notified, 
shall  be  construed  as  being  fully  applicable  to- 
the  procedure  In  this  case.  That  the  Judgment 
thus  rendered  Is  some  evidence  against  the  sure- 
ties as  to  the  delinquency  of  the  sheriff,  and  the 
extent  of  It,  even  though  without  the  settlement* 
the  Judgment  would  not  have  been  any  evidence 
against  them.  And  there  being  no  countervail- 
Ing  testimony,  the  proceedings  and  judgment 
against  the  sheriff  authorized  the  Judgment 
against  the  sureties  so  far  as  the  amount  of  it 
is  concerned.  Grayham  ▼.  Washington  County 
Ct.  9  Dana,  182. 

In  an  action  against  a  sheriff  and  his  sureties 
on  a  bond  for  the  faithful  discharge  of  bis  du- 
ties as  such,  the  breach  assigned  was  that  after 
the  execution  of  the  bond  a  Judgment  was  re- 
covered In  the  county  court  against  the  sher- 
iff, who  had  been  duly  appointed  collector  of 
the  poor  rates  for  the  county  In  favor  of  the 
overseers  of  the  poor,  for  the  amount  of  the 
poor  rates  collected  by  the  sheriff  In  a  certain 
year,  and  which  he  bad  failed,  neglected,  and 
refused  to  pay  over  and  account  for  according 
to  law,  to  said  overseers;  and  that  the  Judg- 
ment and  costs  have  never  been  paid.  The  Jury 
found  that  the  sheriff  was  duly  appointed  and 
qualified  as  sheriff  for  the  year  mentioned ;  that 
he  was  not  apix>inted  or  notified  of  his  appoint- 
ment as  collector  of  the  poor  rates  in  the  coun- 
ty unless  the  Judgment  offered  in  evidence  by 
the  plaintiff,  obtained  against  him  by  the  over- 
seers of  the  poor  In  the  county  court,  should  be 
considered  as  conclusive  evidence  of  his  appoint- 
ment of  collector  of  poor  rates.  Th'e  court  gave 
judgment  for  the  plaintiffs,  and  on  review  in  the 
court  of  appeals  that  court  reversed  the  Judg- 
ment, holding :  That  a  Judgment  against  a  prin- 
cipal on  a  bond  is  not  conclusive  evidence  against 
his  sureties ;  that  whether  such  evidence  be  con- 
clusive against  the  principal  or  not.  It  Is  only 
prima  facie  evidence  against  the  sureties,  and 
may  be  contradicted,  repelled,  or  avoided,  unless 
it  be  conclusive  upon  them  for  some  other 
reason  than  that  It  Is  conclusive  upon  him. 
The  court  said :  "The  general  rule  is  that  ver- 
dicts and  Judgments  bind  conclusively  parties 
and  privies;  because' privies  in  blood,  in  state* 
and  in  law  claim  under  the  person  against 
whom  the  Judgment  is  rendered;  and  they, 
claiming  his  rights,  are,  of  course,  bound  as  he 
is.  But  as  to  all  others,  they  are  not  conclus- 
ively binding :  because  it  is  unjust  to  bind  a  par- 
ty by  any  proceeding  In  which  he  had  no  op- 
portunity of  making  a  defense,  of  offering  evi- 
dence, of  cross-examining  witnesses,  or  of  ap- 
pealing If  he  was  dissatisfied  with  the  judg- 
ment.'* Munford  v.  Overseers  of  Poor,  2 
Rand.    (Va.)   318. 

A  sheriff's  bond  was  conditioned  that  he 
should  "well  and  faithfully  in  all  things  per- 
form and  execute  the  duties  |}fabfrUt-afc»$rding 
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obliged  to  collect  a  mara  of  evidence,  the 
knowledge  of  which  would  be  peculiarly 
within  the  possession  of  the  plaintiff,  and 
perhaps  only  by  accident  within  the  reach 
of  the  defending  sureties.  We  cannot  coun- 
tenance such  practice.  We  believe  by  far 
the  best  of  the  three  rules  above  noticed  is 
that  which  denies  to  the  jud^ent  against 
the  principal  any  effect  as  against  the  sure- 
ties. We  think  the  sureties  should  not  be 
compelled  to  face  a  judgment,  with  all  its 
presumptions,  and  one  which  was  rendered 
in  an  action  to  which  the  sureties  were  not 
parties,  and  of  which  they  had  no  notice 


whatever,  and  to  defend  which  they  had  no 
opportunity.  This  action  beinff  upon  the 
judgment,  as  plaintiff's  counsel  has  insisted, 
in  his  brief  and  argument,  we  are  of  opin- 
ion that  the  district  court  was  correct  in 
holding  that  that  judgment  could  not  bind 
these  sureties.  The  court  was  therefore  cor- 
rect in  sustaining  the  demurrers  to  the  com- 
plaint. 

The  judgment  is  affirmed. 

Femberton,  Ch.  J.,  concurs. 

Hunt,  J.,  absent. 


to  law  dnring  his  continuance  In  office,  without 
fraud,  deceit,  or  oppression."  The  complaint  In 
an  action  upon  the  bond  against  the  sheriff  as 
principal  and  the  other  defendants  as  sureties 
alleged  that,  in  an  action  in  which  the  plaintiff 
and  two  others  as  copartners  were  defendants, 
an  attachment  was  Issued  and  placed  In  the 
hands  of  the  defendant  sheriff,  and  that  under 
the  pretended  authority  of  this  attachment,  he 
levied  on  certain  exempt  property  of  the  present 
plaintiff ;  that  after  notice,  demand,  etc.,  the 
plaintiff  brought  an  action  against  the  sheriff 
for  the  wrongful  taking,  and  recovered  a  verdict, 
when  a  Judgment  was  rendered  against  the  sher- 
iff for  damages  and  costs.  These  allegations 
were  practically  admitted  by  the  answer,  and 
the  court  ordered  Judgment  against  the  defend- 
ants on  the  pleadings.  On  appeal  the  supreme 
court  said,  in  reversing  the  Judgment:  "But 
there  is  a  ground  upon  which  the  action  of  the 
trial  court  in  ordering  Judgment  on  the  plead- 
ings was  clearly  erroneous.  It  can  be  sustained 
only  upon  the  hypothesis  that  the  Judgment 
against  the  principal,  Marty,  Is  conclusive  evi- 
dence against  the  sureties  of  every  fact  which 
it  was  necessary  to  establish  in  order  to  the 
recovery  of  such  a  Judgment."  Hursey  v.  Mar- 
ty, 61  Minn.  430,  63  N.  W.  1090,  Citing  and  ap- 
proving Beauchaine  v.  McKInnon,  55  Minn.  318, 
56  N.  W.  1065 ;  the  doctrine  of  the  latter  case 
being  that  the  Judgment  against  the  officer  is 
prima  facie  only  against  his  sureties. 

Plaintiff  recovered  a  Judgment  against  a  sher- 
iff, and  after  the  return  of  an  execution  against 
him  wholly  unsatisfied  brought  action  upon  his 
official  bond,  and  on  the  trial  of  the  latter  ac- 
tion the  Judgment  against  the  sheriff  was  ad- 
mitted as  evidence  against  the  defendants.  On 
appeal  the  supreme  court  held  that  the  Judg- 
ment was  prima  facie  proof  at  least  of  the  lia- 
bility of  the  appellants  as  sureties  on  the  official 
bond  of  the  officer.  That,  although  the  law 
zealously  protects  sureties  from  the  Imposition 
of  burdens  beyond  their  undertaking.  It  Is  clear 
from  the  cases  that  courts  are  not  disposed  to 
resort  to  unwarranted  Indulgence  or  great  nice- 
ty of  construction  in  order  to  allow  them  to  es- 
cape liability  voluntarily  assumed,  in  order  to 
Indemify  the  public  against  the  delinquencies  or 
misconduct  of  a  public  officer.  Connor  v.  Cor- 
lon,  13  S.  D.  550,  83  N.  W.  588. 

b.  Judgment   on   motion  for  rule  absolute  or 
amercement. 

A  sheriff,  having  made  a  portion  of  the  amount 
of  an  execution,  paid  the  same  less  his  fees  to 
the  plaintiff  therein,  and  took  his  receipt.  In 
the  meantime  he  had  lost  the  writ  of  execution, 
and  wrote  to  the  clerk  to  that  effect,  sending 
him  a  statement  of  his  fees.  Thereafter  the 
plaintiff,  under  a  statute  of  Kansas  permitting 
such  a  proceeding,  filed  her  motion  In  the  dis- 
trict court  to  amerce  the  sheriff  for  neglecting 
to  return  the  execution  on  or  before  the  return 
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day  thereof.  The  sheriff  failed  to  appear,  sndT 
the  motion  was  called  up,  and  he  was  amerced 
in  the  full  amount  of  the  execution.  Thereafter 
an  action  was  commenced  to  make  the  sureties 
on  his  official  bond  parties  to  the  Judgment  or 
order  of  amercement  under  the  provisions  of  | 
478  of  the  Code.  His  sureties  made  answer, 
alleging,  among  other  things,  that  the  execution 
was  lost  without  the  fault  of  the  sheriff.  Up- 
on a  hearing  the  sureties  gave  in  evidence  the 
written  statement  of  the  sheriff  on  file  with  the- 
clerk,  and  the  acceptance  by  the  plaintiff  of  the 
money  transmitted  with  the  statement.  The 
court  made  the  sureties  parties  to  the  order  and 
Judgment  against  the  sheriff,  and  adjudged  that 
the  plaintiff  recover  of  them  the  full  amount  of 
the  execution  and  costs.  Upon  the  writ  of  er- 
ror the  supreme  court  held  that  the  remedy  by 
amercement  Is  summary  and  highly  penal,  and 
that  anyone  who  would  avail  himself  of  the  rem- 
edy must  be  both  within  the  letter  and  spirit 
of  the  law.  That  the  only  default  consisted  in 
the  nonreturn  of  the  execution.  That  if  the 
plaintiff  with  knowledge  of  the  default  acceptedj 
the  fruits  of  the  execution  it  amounted  to  a 
ratification  of  whatever  had  been  done  or  omit- 
ted to  be  done  in  the  way  of  the  nonreturn  of 
the  execution  by  the  sheriff,  so  far,  at  least,  as 
to  preclude  the  plaintiff  from  alleging  such  non- 
return as  a  ground  of  amercement.  The  court 
held,  further,  that,  except  in  cases  where,  upon, 
the  fair  construction  of  the  contract,  the  surety 
may  be  held  to  have  undertaken  to  be  responsi- 
ble for  jthe  result  of  a  suit,  or  when  he  is  made 
privy  to  the  suit  by  notice,  and  the  opportunity 
is  given  him  to  defend  It,  a  Judgment  against 
the  principal  is  not  conclusive  against  the  sure- 
ty ;  and  that  this  is  especially  true  In  the  case- 
of  official  bonds,  where  the  sureties  undertake^ 
In  general  terms,  that  the  principal  will  perform 
his  official  duties,  pay  over  the  moneys  that 
may  come  to  his  hands,  and  deliver  to  his 
successor  the  writs,  books,  and  papers  of  his 
oflice.  They  do  not  agree  to  be  absolutely  bound 
by  any  order  or  Judgment  against  them  for  offi- 
cial misconduct  or  neglect,  nor  by  every  such. 
Judgment.  It  Is  a  general  principle  that  no 
party  can  be  held  for  a  breach  of  his  own  obli- 
gation without  an  opportunity  to  be  heard  in 
defense.  Graves  v.  Bulkley,  25  Kan.  249,  37 
Am.  Rep.  249. 

In  Fay  v.  Edmiston,  25  Kan.  439,  the  supreme 
court  of  Kansas,  approving  Graves  v.  Bulkley, 
25  Kan.  249,  37  Am.  Itep.  249,  held  that  the 
Judgment  of  amercement  is  prima  facie  evidence 
of  the  proof  of  the  charges  against  the  sheriff, 
but  those  charges  are  open  to  inquiry.  That 
the  question  is  not  how  the  plaintiff  obtained 
his  Judgment  against  the  sheriff,  but  whether 
the  charges  upon  which  that  Judgment  was 
based  are  really  true.  The  Judgment  is  prima 
facie  evidence  of  their  truth,  but,  not  being 
conclusive,  the  facts  themselves  are  still  open 
to  investigation. 

A  Judgment  against  a  ^^^I|j  b^y^CiOlS^e 
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show  cause  why  he  should  not  be  adjudged  to 
pay  the  amount  of  a  bid  made  on  a  sale  under 
an  execution  Is  not  res  judicata  against  the 
sui-eties  on  bis  official  bond.  Mullen  ▼.  Scott, 
9  La.  Ann.  173. 

A  sheriff  had  sold  land  under  a  decree  of 
foreclosure  in  favor  of  the  plaintiff,  and  this 
was  an  action  against  him  and  his  sureties  up- 
on his  official  bond  for  his  alleged  failure  to  pay 
over  to  the  plaintiff  the  proceeds  of  such  sale. 
There  was  a  yerdict  and  judgment  for  the  de- 
fendants, which  the  plaintiff  sought  to  review. 
Nebraska  Code  Civ.  Proc.  i  513,  provides  that  if 
the  sheriff  "shall  refuse  or  neglect,  on  demand, 
to  pay  over  to  the  plaintiff,  his  agent,  or  attor- 
ney of  record,  all  moneys  by  him  collected  or  re- 
ceived for. the  use  of  said  party,"  he  shall  be 
amerced  as  provided  therein.  A  motion  had 
been  filed  for  the  amercement  of  the  sheriff, 
-due  notice  given,  and  a  judgment  of  amercement 
had  been  entered  for  the  sum  due.  It  was  con- 
tended by  the  plaintiff  that  the  judgment  of 
amercement  was  conclusive  on  ail  the  defend- 
ants. The  court  held  that  a  judgment  of 
amercement,  on  due  notice,  is,  when  the  officer 
Is  sued  upon  his  bond,  conclusive  against  the  of- 
ficer, but  only  prima  facie  evidence  against  the 
sureties.  Fire  Asso.  of  Philadelphia  v.  Ruby,  49 
Neb.  584,  68  N.  W.  939.  Compare  McClure  v. 
Colclough,  5  Ala.  67,  infra,  IV.  b. 

In  a  Georgia  case  the  question  made  by  the 
record  was.  How  far  was  a  rule  absolute,  taken 
8 gainst  the  sheriff,  evidence  In  the  suit  upon  the 
bond  against  his  securities?  The  court  below 
charged  that  the  rule  absolute  was  conclusive 
against  the  sheriff,  and  prima  facie  evidence 
against  the  securities.  Upon  writ  of  error  the 
supreme  court  held  that  the  rule  adopted  by  the 
lower  court  was  correct,  and  stated  that  it  fol- 
lowed "the  lead  of  most  of  the  American  cases 
and  of  this  court."  Taylor  v.  Johnson,  17  Ga. 
*521. 

In  an  action  against  a  sheriff  and  his  sureties 
upon  his  official  bond  the  breach  alleged  was 
failure  to  pay  the  amount  of  a  /I.  fa,  in  favor 
of  the  real  plaintiff  against  a  third  party  upon 
an  order  absolute  of  the  Inferior  court,  com- 
manding the  principal  to  do  so,  he  having  failed 
to  collect  the  same.  On  the  trial  the  rule  ab- 
solute against  the  sheriff  was  in  evidence  be- 
fore the  jury.  The  defendant  then  offered  in 
evidence  executions  against  the  defendant  in  the 
execution  in  question  to  a  large  amount  unsatis- 
fied, to  show  his  insolvency  ;  to  which  the  plain- 
tiff objected  on  the  ground,  among  others,  that 
the  rule  absolute  against  the  sheriff  was  con- 
clusive against  him  and  his  sureties.  The  ob- 
jection was  overruled,  and  the  plaintiff  excepted. 
Plaintiff  then  offered  the  deposition  of  the  de- 
fendant in  execution  to  prove  that  he  had  suffi- 
cient property  to  pay  his  debts  at  the  time  plain- 
tiff's execution  was  In  the  sheriff's  hands. 
These  interrogatories  were  taken  in  another  case 
between  the  same  parties  In  which  the  defend- 
ants had  9ued  out  an  injunction  of  the  present 
case  against  the  plaintiff.  The  court  excluded 
the  testimony,  and  the  plaintiff  excepted.  The 
court  charged  the  jury  that  the  rule  absolute 
against  the  sheriff  was  only  prima  facie  evi- 
dence against  the  sureties,  and  might  be  rebutted. 
To  this  charge  plaintiff  excepted.  The  court, 
In  awarding  a  new  trial,  did  so  with  the  follow- 
ing Instructions,  among  others,  to  the  court  be- 
low :  That  a  rule  absolute  against  the  sheriff 
ordering  him  to  pay  over  to  the  plaintiff  the 
amount  due  upon  his  fl.  fa.  Is  conclusive  against 
the  principal,  but  prima  facie  evidence  only 
against  the  sureties  in  an  action  upon  the  bond ; 
that  said  sureties  will  be  entitled  to  have  any 
■defense  which  the  sheriff  himself  could  have 
made  to  the  original  rule  against  him,  yet,  in- 
.ismuch  as  he  could  not  defend  himself,  under 
52  L.  R.  A. 


the  facts  and  circumstance*  stated  in  the  fore- 
going direction,  so  neither  can  the  sureties  re- 
sist a  recovery  on  that  showing,  and  that  any 
evidence  offered  for  what  purpose  is  incompetent 
and  inadmissible.  Crawford  v.  Word,  7  Ga. 
446. 

IV.  Wheti  conoluHve  evidence, 

a.  Judgment  recovered  in  action. 

A  clause  in  the  condition  of  the  bond  of  a 
constable  provided  that  the  constable  should  with 
"faithfulness,  speed,  and  diligence  serve  all 
writs,  executions,  and  distresses  In  private 
causes  between  party  and  party,  and  make  re- 
turn thereof  duly,"  etc  In  an  action  against 
a  constable  and  his  sureties  upon  a  bond  by  the 
city  treasurer  for  the  benefit  of  the  real  plain- 
tiff, it  appeared  that  on  a  writ  against  a  party 
the  constable  attached  the  property  of  the  real 
plaintiff  herein  in  pursuance  of  directions  of  the 
plaintiff  in  the  writ,  and  acting  under  an  hon- 
est belief  that  the  same  belonged  to  the  defend- 
ant in  the  writ.  That  the  real  plaintiff  herein 
afterwards  recovered  judgment  against  the  con- 
stable therefor,  and  an  exiecutlon  issued  for  the 
damages  and  costs,  which  were  still  unsatisfied. 
The  court  ruled  that  the  bond  was  valid,  that 
the  defendants  were  liable  thereon  upon  the 
facts  proved,  and  that,  in  the  absence  of  fraud 
or  collusion,  the  judgment  against  the  consta- 
ble was  conclusive  evidence  as  to  the  damages 
and  costs,  and  rendered  judgment  accordingly. 
The  defendants  alleged  exceptions,  and  on  the 
hearing  of  the  same  in  the  supreme  judicial 
court,  the  court  said :  "The  question  whether 
the  judgment  obtained  by  Marden  against  the 
defendant  Goodwin  is  conclusive  evidence 
against  the  sureties  of  Goodwin,  Is  not  without 
difficulty.  That  it  Is  not  to  be  regarded  as  re» 
inter  alioB,  and  therefore  Incompetent,  Is  set- 
tled in  Lowell  v.  Parker,  10  Met.  809,  43  Am. 
Dec.  436.  Such  a  judgment  was  there  held  to 
be  prima  facie  evidence  against  sureties,  but  the 
court  did  not  find  it  necessary  to  decide  whether 
it  was  in  any  respect  conclusive.  It  is  there 
remarked  that  the  judgment  does  not  purport  to 
decide  whether  the  officer  took  the  goods  by 
color  of  his  office.  On  that  question  it  is  not 
even  prima  facie  evidence.  It  merely  proves 
that  he  took  the  goods  wrongfully,  and  the 
amount  of  the  damage.  As  to  him  it  is  con- 
clusive on  these  two  points.  But  as  to  his  sure- 
ties, different  courts  have  entertained  different 
views  of  Its  effect.  In  Lucas  v.  The  Governor, 
6  Ala.  820,  it  is  held  to  be  incompetent  evidence 
as  to  sureties.  In  State  v.  Woodslde,  29  N.  C. 
(7  Ired.  L.)  296,  it  is  held  to  be  prima  facie 
evidence,  but  not  conclusive.  In  Masser  v. 
Strickland,  17  Serg.  &  R.  854,  17  Am.  Dec.  668. 
It  is  held  to  be  conclusive,  not  only  as  to  the 
misconduct  or  neglect  of  the  constable,  but  also 
as  to  the  amount  of  the  damages  sustained  by 
the  plaintiff.  Gibson,  Ch.  J.,  dissented  in  an 
able  and  learned  opinion ;  but  the  decision  was 
afterwards  affirmed  in  Evans  v.  Com.  8  Watts, 
398,  34  Am.  Dec.  477.  Foxcroft  v.  Nevens,  4 
Me.  72,  was  an  action  against  a  collector  of  tax- 
es and  his  sureties.  The  principal  being  de- 
faulted, it  was  held  that  his  default  should  not 
be  regarded  as  an  admission  of  record  affecting 
the  sureties.  The  point  there  decided  is  analo- 
gous to  the  point  before  us,  but  not  precisely  the 
same.  Hayes  v.  Seaver,  7  Me.  237,  was  an  ac- 
tion on  an  administrator's  bond.  It  was  not  de- 
nied that  a  Judgment  which  the  plaintiff  had  re- 
covered against  the  principal  was  evidence  in 
the  case,  but  the  sureties  were  permitted  to 
show  that  it  was  conclusive.  But  sureties 
would  be  permitted  to  prove  that  It  was  collu- 
sive, and  thus  avoid  It  entirely,  even  if  It  would 
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-otherwise  have  been  held  conclusive.  In  Heard 
T.  Lodge.  20  Pick,  53,  32  Am.  Dec.  19T,  a  Judg- 
cnent  against  an  administrator  was  held  to  be 
conclusive  upon  the  sureties;  but  this  decision 
was  founded  upon  the  peculiar  character  of  the 
bond,  which  made  the  sureties  liable  for  the 
payment  of  such  debts  as  should  be  ascertained 
by  judgment  of  court.  It  has  no  application, 
therefore,  to  a  case  like  the  one  before  us. 
Judicial  reasonings  and  decisions  having  thus 
far  left  the  question  Involved  In  much  doubt,  we 
have  to  decide  it  by  a  reference  to  the  general 
principles  which  appear  to  be  applicable  to  it. 
We  must  regard  it  as  settled  In  this  case  that 
the  Judgment  is  competent  evidence  against  the 
sureties ;  and  it  appears  that  the  bond  In  suit  is 
joint,  and  not  several.  As  to  the  constable,  who 
is  one  of  the  defendants,  the  Judgment  proves 
-conclusively  the  wrongful  talcing  of  the  plain- 
tirs  property,  and  the  amount  of  damage  sus- 
tained b7  him.  The  execution  of  the  bond  and 
Che  taking  of  the  property  by  color  of  his  office 
being  proved  by  other  evidence,  it  follows  that 
this  Joint  bond  was  given  for  the  purpose, 
among  others,  of  securing  the  plaintiff  against 
this  tortious  act  of  the  officer.  If  no  part  of 
the  Judgment  has  been  paid,  the  amount  of  it  is 
the  amount  due  from  him  on  the  bond.  And 
the  sureties  liave  so  made  their  bond  that  a 
joint  Judgment  must  be  rendered  in  this  suit 
against  all  the  defendants.  If  they  were  per- 
mitted to  open  the  matter,  and  show  that  the 
plaintiff  ought  not  to  have  recovered  his  Judg- 
ment, in  whole  or  in  part,  their  defense  must 
inure  to  the  benefit  of  the  principal,  as  well  as 
to  theirs.  We  think  it  more  la  conformity  with 
the  true  intent  and  spirit  of  their  obligation  to 
bold  that  it  is  a  guaranty  to  the  plaintiff  for 
such  amount  as  he  has  legally  established  to  be 
due  to  himself  from  the  constable ;  and  that,  in 
the  absence  of  fraud  or  collusion,  the  Judgment 
against  him  settles  conclusively  against  his 
sureties,  as  well  as  himself,  not  only  the  right 
•of  the  plaintiff  to  recover  against  him,  but  the 
-amount  of  the  damages.  If  the  bond  had  been 
several  as  well  as  Joint,  there  would  have  been 
lees  embarrassment  in  treating  the  evidence  as 
prima  facie  and  permitting  the  sureties  to  offer 
rebutting  evidence.  We  do  not  understand  the 
presiding  Judge  to  have  decided  that  the  Judg- 
ment was  conclusive  beyond  these  points.  As 
to  the  constable's  having  done  the  acts  by  color 
of  his  office,  or  as  to  his  having  paid  any  por- 
tion of  the  Judgment,  nothlug  is  settled  by  it  as 
to  them,  and  apparently  nothing  as  to  him.  But 
no  question  is  raised  touching  either  of  these 
matters.'*  And  the  exceptions  were  overruled. 
Tracy  v.  Goodwin,  5  Allen,  409. 

From  this  opinion,  which  has  been  taken  at 
.considerable  length  on  account  of  its  statement 
of  the  various  positions  taken  by  the  different 
courts  as  to  the  admissibility  of  the  Judgment 
against  the  principal  as  evidence,  and  as  to  its 
effect  If  admitted,  it  would  appear  that,  whether 
-such  a  Judgment,  when  admitted  as  evidence,  is 
conclusive  against  the  sureties  or  prima  facie 
only,  depends  upon  whether  the  obligation  is 
Joint  only,  or  Joint  and  several. 

The  treasurer  of  the  city  of  Boston  brought 
«n  action  upon  a  constable's  bond  executed  by 
him  and  the  other  defendants  as  sureties,  and 
containing  the  condition  that  he  should  "faith- 
fully perform  all  the  duties  of  a  constable  in 
the  service  of  all  civil  processes  which  may  be 
committed  to  him."  The  real  plaintiff  had  re- 
covered a  Judgment  in  an  action  against  the 
constable  alone,  the  declaration  in  which  did 
not  describe  him  as  a  constable,  which  Judgment 
was  put  in  evidence  In  the  action  against  the 
constable  and  his  sureties.  The  Jury  returned 
•a  verdict  for  the  plaintiff,  and  the  defendants 


tions  the  supreme  court  said :  "We  find  no 
error  In  the  rulings  of  the  presiding  Judge.  Up- 
on making  the  attachment.  It  was  the  official 
duty  of  the  constable  to  retain  possession  of  the 
property,  to  await  the  result  of  the  suit,  and, 
upon  the  termination  of  the  suit  m  favor  of 
the  original  defendant,  to  return  it  to  him.  His 
failure  to  do  so  was  a  breach  of  his  official  duty. 
It  was  therefore  a  violation  of  the  condition 
of  his  bond.  It  is  immaterial  that,  in  the  suit 
against  the  constable,  the  declaration  does  not 
In  terms  describe  him  as  holding  that  office.  The 
conclusiveness  of  the  former  Judgment,  both 
as  to  principal  and  sureties,  in  a  suit  against 
them  upon  their  joint  bond.  Is  distinctly  settled 
in  Tracy  v.  Goodwin,  5  Allen,  409.  In  Boston 
V.  Moore,  3  Allen,  126,  cited  by  the  defendants, 
the  alleged  misconduct  of  the  officer  consisted 
In  not  accounting  for  money  paid  to  him  by 
the  debtor  in  settlement  of  the  claim  sued :  a 
neglect  which  the  court  held  not  to  be  a  viola- 
tion of  official  duty."  Dennle  v.  Smith,  129 
Mass.  143. 

It  will  be  noticed  that  in  this  case,  also,  the 
bond  was  a  Joint  obligation. 

None  can  take  advantage  of  the  record  of  a 
Judgment  who  might  not  be  prejudiced  by  It, 
and  this  Includes  only  parties  and  privies.  The 
question  of  mutuality  almost  always  arises  be- 
tween those  who  have  occupied  an  antagonis- 
tic position,  in  litigation  of  which  the  Judgment 
is  the  fruit.  But  the  principle  in  which  estop- 
pel springs  is  also  applicable  between  Joint  de- 
fendants, where,  from  the  nature  and  course  of 
the  suit,  everything  necessary  to  give  to  one  de- 
fendant a  cause  of  action  against  his  fellow 
must  have  been  proved  by  the  original  plaintiff 
In  support  of  his  claim  to  recover.  Lloyd  v. 
Barr,  11  Pa.  52. 

This  was  said  as  to  a  question  entirely  differ- 
ent from  that  under  consideration ;  but  is  taken 
to  illustrate  who  are  privies,  and  the  general 
rule  as  to  estoppel  as  between  defendants  or 
parties  Jointly  Interested,  and  with  a  view  of 
illustrating  those  cases  under  consideration 
which  bold  that  the  proposition  as  to  whether 
a  surety  is  concluded  by  the  Judgment  or  decree 
against  the  principal  depends  or  may  depend 
upon  the  question  whether  the  liability  is  Joint 
or  Joint  and  several. 

In  a  case  which  was  retried,  the  trial  Judge 
directed  a  verdict  for  the  defendants,  and  the 
plaintiff  alleged  exceptions.  On  the  trial  it  ap- 
peared that  the  principal,  the  constable,  was  not 
legally  served  with  the  writ  commencing  the  ac- 
tion in  which  the  Judgment  was  obtained 
against  him  for  his  default  in  permitting  the 
escape  of  the  prisoner  in  the  execution.  The 
court  said:  How  far  sureties  are  bound  by  a 
Judgment  against  their  principal  has  been  much 
discussed.  In  the  absence  of  any  proof  of  fraud 
or  collusion  in  obtaining  the  Judgment,  there 
would  be  much  reason  in  maintaining  that  a 
Judgment  regularly  rendered  against  a  principal 
would  be  conclusive  evidence  against  the  sure- 
ties, even  If  their  obligation  would  be  incidental- 
ly affected  thereby.  Tracy  v.  Goodwin,  5  Ailt^n, 
409;  Wood  v.  Mann,  125  Mass.  819.  But  we 
have  no  occasion  now  to  consider  this.  The 
court  then  proceeded  to  overrule  the  exceptions 
upon  the  ground  that  the  plaintiff  had  not  pro- 
cured a  valid  Judgment  against  the  principal. 
Fall  River  v.  Riley,  140  Mass.  488,  5  N.  E.  481. 

Of  course  the  allusion  of  the  court  to  the  sub- 
ject under  consideration  was  obiter  in  the  above 
case,  and  stated  to  be  so ;  but  the  mere  fact  that 
the  court  alluded  to  it  as  a  matter  of  course 
shows  that  the  authority  and  doctrine  of  Tracy 
V.  Goodwin,  5  Allen,  409,  prevail  in  Massachu- 
setts. 

In  Massachusetts  suits  on  the  official  bonds  of 


alleged    exceptions. 
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In   overruling   the   ezcep-    constables  bear  an  analogy  to  those  on  the  otB- 
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clal  bonds  of  slieriffi  which  can  ordinarily 
only  be  sued  by  those  who  have  recovered  Judg- 
ment against  the  sheriff.  Gen.  Stat.  chap.  17, 
S  57 ;  Pub.  Stat.  chap.  25,  i  9 ;  FaU  River  v. 
Ulley,  138  Mass.  336. 

This  is  probably  an  additional  reason  why  in 
that  state  the  Judgment  against  the  principal 
in  an  oiHclal  bond  is  held  to  be  conclusive  as 
to  his  sureties. 

Plaintiff  recovered  a  Judgment  against  certain 
defendants,  who  brought  error  and  gave  bond 
with  sureties  to  supersede  the  execution.  The 
Judgment  was  af&rmed  in  the  appellate  court, 
and  execution  issued  thereon  to  the  sheriff  of 
the  proper  county.  The  execution  contained  an 
indorsement  of  receipt  by  the  sheriff,  and  a  re- 
turn in  the  handwriting  of  his  deputy,  **Taken 
up  by  writ  of  error,"  signed  with  the  name  of 
the  sheriff  by  his  deputy.  On  the  day  of  the 
date  of  such  return  the  defendant  in  the  Judg- 
ment and  execution  sued  out  another  writ  of  er- 
ror to  the  supreme  court,  and  gave  a  bond  in 
error  with  the  deputy  sheriff  and  another  as 
sureties.  Judgment  in  the  supreme  court  was 
affirmed,  and  execution  Issued  thereon,  which 
was  returned  nulla  bona.  The  plaintiff  proved 
the  receipt  of  $500  and  $1,000,  signed  by  the 
deputy  sheriff.  The  plaintiff  afterward  sued 
out  of  the  circuit  court  a  scire  facias  against 
the  deputy  sheriff  and  the  other  surety  in  the 
writ  of  error  bond,  upon  which  he  obtained 
Judgment,  which  was  subsequently  taken  to  the 
supreme  court  on  writ  of  error,  and  affirmed. 
Upon  this  proceeding  the  other  surety  relied  up- 
on the  aforesaid  payments  to  the  deputy  sher- 
iff; and  of  all  which  the  sheriff  was  notified. 
Notice  was  also  given  to  the  administrators  of 
the  sheriff,  and  to  the  defendants,  his  sureties ; 
the  object  of  which  was  to  apprise  them  that 
the  proceedings  under  the  scire  facias  would  be 
used  in  evidence  against  them  in  a  future  suit, 
in  the  event  that  it  was  determined  that  the 
aforesaid  payments  were  properly  made  to  the 
sheriff.  In  an  action  against  the  sureties  upon 
the  sheriff's  bond,  the  record  of  the  Judgment 
by  sci.  fa.  against  the  sureties  upon  the  writ  of 
error  bond,  to  recover  the  amount  so  paid  to 
the  deputy,  was  held  to  be  conclusive  against 
the  defendants.  M* Broom  v.  The  Governor,  4 
Port.  (Ala.;  90. 

This  decision  was  undoubtedly  made  because 
of  the  notice  to  the  defendants  of  the  scire 
facias  proceedings,  and  that  they  would  be  held 
and  bound  by  the  Judgment  therein. 

The  act  of  1S21  (Ala.)  provided  for  the  grant 
of  administration  to  the  sheriff  or  coroner  of  the 
coimty  where  none  had  qualified,  or  the  admin- 
istration had  become  vacant  by  death,  removal, 
or  resignation;  and  that  in  such  case,  ''unless 
the  Judge  shall  otherwise  order,  no  other  oath, 
t>ond,  or  security  shall  be  necessary  to  be  given 
than  the  bond  and  oath  of  office  already  taken 
and  given  by  such  sheriff  or  coroner;  but,  on 
his  bond  for  the  performance  of  the  duties  of 
bis  office,  he  and  his  securities  shall  be  liable 
for  his  administration,  and  such  bond  may  be 
aued  and  Judgment  from  time  to  time  recovered 
thereon,  in  the  same  manner  as  is  or  may  be 
provided  by  law  in  case  of  other  bonds  of  execu- 
tors, administrators,  and  guardlana" 

In  March,  1842,  a  sheriff  was  appointed  ad- 
ministrator de  bonis  non.  His  term  of  office, 
and  with  it  his  administration  under  the  ap- 
pointment, expired  in  March.  1845.  After  the 
expiration  of  his  term  he  was  appointed  on  his 
individual  application  administrator  de  bonis 
non  of  the  decedent,  and  thereupon  gave  a  new 
bond  as  such  administrator  with  different  sure- 
ties. He  was  afterward  superseded,  and  anoth* 
er  administrator  appointed.  More  than  six 
years  after  the  termination  of  his  administra- 
tion a  decree  was  made  on  his  final  settlement 
62  L.  K.  A. 


In  the  probate  court  In  favor  of  the  succeeding 
administrator.  An  execution  on  this  decree 
against  the  sheriff  administrator  having  t>eei> 
returned  "No  property  found"  an  execution  was- 
Issued  thereafter  against  him  and  the  sureties- 
on  his  official  bond  as  sheriff,  and  afterward 
an  alias  execution. 

The  last  having  been  levied  on  property  be- 
longing to  the  sureties  on  the  sheriff's  bond, 
they  filed  a  petition  for  a  supersedeas  in  the- 
probate  court  claiming  that  all  liability  for  the- 
assets  received  by  him  under  his  first  admin- 
istration was  transferred  from  the  sureties  oi^ 
his  official  bond  as  sheriff  to  the  sureties  on  hi» 
new  bond  as  administrator  in  his  individual 
capacity  ;  and  pleading  the  statute  of  limitationa 
of  six  years,  as  a  bar  to  the  proceeding  against 
thom.  The  plaintiff  In  the  execution  demurred 
to  the  petition.  The  probate  court  sustained 
the  demurrer,  and  dismissed  the  petition,  and 
on  error  from  its  Judgment  the  supreme  court, 
in  affirming  the  same,  held  that,  under  the  act 
before  mentioned,  when  a  sheriff  is  appointed 
administrator  virtute  Officii,  the  court  may  re- 
quire him  to  execute  a  special  administration 
bond,  or  may  permit  him  to  qualify  and  act  aa 
administrator  under  ills  official  bond  as  sheriff. 
The  effect  of  the  statute  is  that  when  the  latter 
course  is  adopted,  the  official  bond  becomes  an 
administration  bond,  and  the  sheriff  and  hi» 
sureties  are  liable  upon  it  to  the  same  extent 
as  if  they  had  executed  an  administration  bond 
proper  under  an  order  of  the  court.  (The  Gov- 
ernor V.  Davis,  9  Ala.  918.)  The  court  further 
held  that,  as  the  probate  court  had.  by  Its  de- 
cree, determined  that  the  sheriff  was  liable  for 
the  amount  thereof  in  his  capacity  as  admini- 
strator de  bonis  non  by  virtue  of  his  office  a» 
sheriff,  his  securities  were  concluded  by  that 
decree,  and  that  it  was  too  well  settled  in  that 
state  (Alabama)  to  be  any  longer  the  subject 
of  controversy,  that,  in  the  absence  of  frauds 
the  sureties  of  an  administrator  are  concluded 
by  a  final  settlement  of  their  principal  in  the- 
probate  court:  citing  various  Alabama  cases. 
lUgland  V.  Calhoun,  36  Ala.  606. 

Under  the  statute  of  Alabama,  Code,  |  2377,. 
the  sheriff  of  the  county  under  certain  circum- 
stances is  appointed  guardian.  The  principal 
in  this  case  had  been  so  appointed  some  two 
years  previous  to  the  expiration  of  his  office  aa 
sheriff.  As  sheriff  he  had  filed  the  usual  bond 
of  his  sureties.  Five  years  after  the  expiration 
of  his  office  he  filed  his  account  and  vouchers 
for  a  final  settlement  of  his  guardianship  In  the- 
probate  court  of  the  county,  which  court  ren- 
dered a  decree  against  him  on  his  said  final  set- 
tlement. Execution  issued  upon  this  decree 
against  him  and  his  sureties.  The  sureties  (the^ 
appellants  here)  thereupon  filed  their  petition,* 
and  prayed  that  the  execution  be  quashed.  The 
ground  of  the  petition  seemed  to  be  that  at  the 
time  of  the  rendition  of  the  decree  the  term  of 
office  of  their  principal  had  expired,  and  they 
were  not  bound  as  sureties  on  his  official  bond 
by  such  a  decree, — one  argument  being  that  the 
decree  does  not  imply  liability  prior  to  the  date 
of  its  rendition ;  and  the  other,  that  the  sureties 
of  the  sheriff  on  his  official  bond  are  not  bound 
for  his  acts  after  the  expiration  of  the  term  of 
office.  (Gravett  v.  Malone,  54  Ala.  19 ;  Teend 
V.  Week?,  104  Ala.  331,  16  So.  165.J  The  court 
decided  that,  conceding  that  both  propositions 
are  true  in  a  proper  case,  these  principles  have 
no  application  to  the  facts  as  presented  in  the 
petition.  When  the  sheriff  was  appointed  guard- 
ian, by  the  condition  of  his  bond,  he  and  his 
sureties  became  bound  in  all  respects  so  long  as 
his  guardianship  continued,  as  if  the  bond  had 
been  specially  executed  by  him  as  guardian. 
The  decree  of  the  court,  rendered  on  final  settle- 
ment, which  is  made  an  exlyblt  tothe  ne^ition. 
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admits  of  no  other  eonstmction  than  that  the 
mooej  waa  paid  over  to  him  during  his  offlclal 
term  as  aherlff,  and  while  he  was  guardian, 
llavin?  been  appointed  guardian  by  virtue  of 
his  office  aa  sheriff,  it  may  be  that  his  guardian- 
ship expired  with  the  termination  of  his  official 
office  aa  sheriff;  but  the  termioaatlon  of  his 
guardianship  no  more  relieved  him  from  liabil- 
ity for  money  received  by  him  as  guardian  dur- 
ing his  otficlal  term  than  death  or  resignation 
of  a  guardian  would  relieve  his  sureties  from  ac- 
countability. Pearce  v.  Hail,  118  Ala.  245,  21 
So.  250. 

Plaintiffs  below  had  recovered  a  Judgment 
against  a  constable  for  neglect  of  duty,  and  aft- 
er execution  Issued  thereon  the  constable  was  ar- 
rested, and  having  no  goods,  etc.,  was  imprison- 
ed, and  soon  after  discharged  under  the  laws 
for  Insolvent  debtors;  thereupon  the  plaintiffs 
brought  this  action  against  his  sureties  by  pro- 
ceeding by  scire  facias  against  them.  The  cause 
was  carried  to  the  common  pleas  by  appeal, 
where  the  plaintiffs  offered  in  evidence  the  rec- 
ord of  the  Judgment  for  the  same  cause  of  action 
against  the  constable,  which  was  objected  to, 
but  admitted.  Upon  a  writ  of  error  the  su- 
preme court  held  that  the  Judgment  against  the 
constable  was  conclusive  against  his  sureties 
as  to  bis  misconduct  and  the  injury  of  the 
plaintiffs;  but  that  it  was  not  absolutely  conclu- 
sive against  the  bail,  and  they  might  plead  any 
defense  personal  to  themselves,  or  anything  to 
show  that  at  the  time  the  constable  was  liable 
they  were  not.  Masser  v.  Strickland,  17  Serg. 
k  R.  354,  17  Am.  Dec.  668.  Gibson,  Ch.  J.,  dis- 
senting. 

This  case  has  probably  been  cited  oftener 
than  any  other,  as  an  unqualified  authority  for 
the  doctrine  that  a  Judgment  against  the  prin- 
cipal in  an  official  bond  is  conclusive  as  to  the 
surety. 

Compare  Carmaclc  ▼.  Com.  use  of  Boggs,  6 
Blnn.  184,  9upra,  III.  a. 

Tn  Evans  v.  Com.  8  Watts,  898,  84  Am.  Dec. 
477,  which  was  an  action  against  the  sureties 
of  a  constable  upon  his  official  bond  to  recover 
the  amount  of  a  Judgment  for  which  the  cou- 
ntable had  become  liable  and  for  which  a  Judg- 
ment had  been  previously  obtained  against  him, 
it  was  held  that  the  Judgment  previously  ob- 
tained against  the  constable  alone  was  conclu- 
sive evidence  of  the  liability  of  the  surety.  The 
court  said  :  "The  principle  of  Masser  v.  Strick- 
land, 17  Serg.  &  R.  864,  17  Am.  Dec.  668,  as  set- 
tled by  a  majority  of  this  court,  would  seem  to 
rule  this  case.  There  it  was  held  that  a  Judg- 
ment against  the  constable  was  not  only  conclu- 
aive  against  his  sureties  as  to  the  misconduct  or 
neglect  of  duty  on  the  part  of  the  constable, 
which  was  made  the  ground  of  action- whereon 
the 'Judgment  was  obtained  against  him,  but  like- 
wise as  to  the  amount  of  damages  actually  sus- 
tained by  the  plaintiff." 

This  decision  since  its  rendition  has  been  cited 
frequently  with  Masser  v.  Strlcklaud,  17  Serg. 
A  R.  854,  17  Am.  Dec.  668,  and  to  the  same  ef- 
fect. 

Compare  Carmack  t.  Com.  use  of  Boggs,  6 
Blnn.  184,  8upra,  III.  a. 

In  an  action  against  the  sureties  on  a  con- 
stable's bond  the  plaintiff,  after  proving  the 
bond  executed  by  the  constable  and  thf  defend- 
ants, gave  in  evidence  a  transcript  from'  the 
record  of  a  Justice  of  the  peace  of  an  action 
brought  by  himself  against  the  constable  to  re- 
cover money  collected  by  the  constable  in  a  suit 
against  third  parties,  from  which  it  appeared 
that  the  constable  confessed  a  Judgment  to  the 
plaintiff  for  the  amount  of  the  debt  and  Interest, 
and  that  an  execution  issued  upon  such  Judg- 
ment was  returned  nulla  5ona.  The  defendants 
offered  to  prove  that  on  or  before  the  return  of 
62  L.  IL  A, 


the  execution  In  the  original  suit  against  the 
third  parties  the  constable  hs4  collected  the 
money,  and  that  being  in  his  hands  it  was  lent 
by  him  to  the  plaintiff.  The  evidence  was  re- 
jected, and  from  a  verdict  and  Judgment  for  the 
plaintiff  the  defendants  took  a  writ  of  error.  In 
affirming  the  Judgment  In  an  opinion  per  curiam 
it  was  said:  "It  is  impossible  to  distinguish 
this  case  from  Masser  v.  Strickland,  17  Serg.  & 
R.  854,  17  Am.  Dec.  668.  Judgment  has  been 
had  against  the  constable  for  an  official  default ; 
and,  according  to  the  principle  of  that  case,  it 
conclusively  establishes  the  fact  In  a  proceed- 
ing against  his  bail."  fiagles  v.  Kern,  6  Whart. 
144. 

A  committee  of  the  person  and  estate  of  a  lun- 
atic had  been  appointed  by  the  court  of  common 
pleas,  and  gave  bond  with  surety  to  perform  his 
trusts.  The  committee  accounted,  and  the  com- 
mon pleas  passed  upon  his  account  and  deter- 
mined to  what  extent  he  was  liable.  It  was 
held  that  when  that  account  was  settled  was 
the  time  to  adjudicate  whether  he  was  responsi- 
ble for  any  money  received  from  any  source,  and 
that  the  decree  on  such  settlement  was  conclu- 
sive against  his  surety ;  that  the  question  could 
not  be  raised  In  an  action  against  the  committee 
and  his  surety  on  his  offlclal  bond  as  co-obligors  ; 
that  the  amount  for  which  the  principal  waa 
liable  in  the  action  against  him  and  the  suretlea 
had  been  judicially  determined  ;  and  that  the  de- 
cree of  the  court  confirming  the  report  of  the 
auditor  upon  his  account  is  conclusive  upon  him,, 
and  also  upon  his  surety.  Com.  use  of  Todd  v. 
Rboads,  37  Pa.  60. 

Defendant's  testator  had  given  a  bond  Jointly^ 
with,  and  as  surety  for,  a  trustee,  conditioned 
for  the  true  and  faithful  performance  of  the 
trust.  In  an  action  against  the  executor  upon 
the  bond  of  his  testator  it  was  held  that  it  has 
been  established  by  reiterated  decisions  that 
sureties  in  official  bonds  are,  like  ball,  answer- 
able, not  for  what  their  principals  may  omit,, 
or  do,  in  point  of  fact,  but  for  what  they  shali 
be  decreed  or  adjudged  to  have  omitted  or  done 
in  a  suit  or  proceeding  prosecuted  before  an  ap- 
propriate tribunal ;  and,  by  a  necessary  conse- 
quence, that  while  no  suit  will  lie  against  a 
surety  of  this  description  until  a  Judgment  or 
decree  has  been  obtained  against  the  principal, 
such  Judgment  will,  when  pronounced,  be  con- 
clusive against  the  surety ;  citing  Masser  v. 
Strickland,  17  Serg.  ft  R.  354.  17  Am.  Dec.  668 ; 
Com.  V.  Evans,  1  Watts.  437 ;  Evans  v.  Com. 
8  Watts.  898,  34  Am.  Dec.  477  ;  Com.  v.  Wenrlck, 
8  Watts.  160 ;  Garber  v.  Com.  7  Pa.  265  ;  Com. 
UBO  of  Myers  v.  Fretz,  4  Pa.  347;  Com.  v. 
Reltzel,  9  Patts.  A  S.  109.  The  court  further 
said :  That  this  course  of  decisions  is  a  de- 
parture from  the  logical  srmpllclty  of  the  com- 
mon law  will  hardly  be  denied  by  anyone  who 
reads  the  unanswerable  opinion  of  Chief  Jus- 
tice Qlbson  in  Masser  v.  Strickland ;  but  it  is 
recommended  by  reasons  of  policy  and  conveni- 
ence, and  has  now  grown  Inveterate  by  the  lapse 
of  time.     Com.  v.  Smith,  4  Phlla.  51. 

In  Musselman  v.  Com.  7  Pa.  240,  it  was  held, 
on  the  principle  of  Masser  v.  Strickland,  17 
Serg.  &  R.  354,  17  Am.  Dec.  668,  and  other 
cases  of  that  stamp,  that  a  recovery  against  a 
constable  concludes  his  sureties. 

In  an  action  brought  against  a  sheriff  and 
his  sureties  upon  his  offlclal  bond  all  the  de- 
fendants except  the  sheriff  pleaded  severally, 
and  thereafter,  on  motion  of  the  plaintiff's  at- 
torney, the  court  directed  Judgment  to  be  en- 
tered against  the  sheriff  for  default  of  appear- 
ance in  favor  of  the  commonwealth  for  the  pen- 
alty of  the  bond  and  of  the  real  plaintiffs  for 
the  amount  of  their  claim  and  accumulations; 
thereupon  a  Jury  was  sworn,  and  the  trial  pro- 
ceeded against  the  other  defendants.  Plaintiflje 
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offered  In  eridence  the  bond,  the  record  of  the 
judgment  in  th^lr  favor  a^inst  the  defendant  in 
the  execution  mentioned  in  the  writ,  the  execu- 
tion with  the  date  of  its  issue  and  return,  and 
the  indorsement  of  the  receipt  of  $4,000  on  the 
writ  signed  by  the  sheriff;  they  also  offered  in 
evidence  the  scire  facias  on  their  recognizance, 
all  of  which  were  objected  to  and  admitted,  and 
bills  of  exceptions  sealed.  Defendants  then  of- 
fered to  prove  that  they  never  acknowledged  or 
entered  Into  the  recognizance  by  the  recorder 
before  whom  it  was  reported  to  have  been  ac- 
knowledged and  taken.  It  was  held  that  this 
judgment  against  the  sheriff  established  con- 
clusively bis  liability  to  the  plaintiffs,  and  dis- 
pensed with  any  evidence  of  requests  before  suit 
which  would  otherwise  have  been  necessary  to 
meet  the  express  terms  of  the  condition  of  the 
recognizance,  and  that  a  judgment  against  a 
constable  or  sheriff  for  official  misconduct  is  con- 
clusive against  his  sureties  as  to  liability.  Mc- 
Micken  v.  Com.  58  Pa.  214. 

The  present  plaintiffs  in  Interest  recovered  a 
judgment  against  a  sheriff  for  his  alleged  default 
in  not  serving  and  returning  a  writ  issued  in 
their  behalf.  On  this  Judgment  an  execution 
was  duly  issued,,  and  returned  unsatisfied.  At 
the  time  of  the  rendition  of  the  Judgment,  and 
for  some  seven  or  eight  years  afterwards,  the 
sheriff  resided  in  the  county,  and  was  the  visi- 
ble and  real  owner  of  a  large  amount  of  real 
and  personal  estates  subject  to  attachment. 
None  of  his  sureties  were  called  upon  to  satisfy 
the  judgment  until  after  his  decease,  which 
was  ten  or  twelve  years  after  its  rendition.  The 
statute  provision  is  that  "any  person  Injured 
by  the  neglect  or  misdoings  of  a  sheriff,  who  has 
first  ascertained  the  amount  of  his  damages  by 
judgment  in  a  suit  against  him,  etc.,  may,  at  his 
own  expense,  in  the  name  of  the  treasurer,  in- 
stitute a  suit  on  his  official  bond,"  etc.  The 
court  said:  "The  only  statutory  prerequisites 
to  the  maintenance  of  such  a  suit  are  an  injury 
suffered  by  the  neglect  or  misdoings  of  the 
sheriff,  and  the  damages  ascertained  by  a  suit 
against  him  and  the  rendition  of  judgment  there- 
on. And  the  case  finds  that  these  requirements 
have  been  performed.  It  was  not  necessary  to 
issue  an  execution,  or  to  notify  the  sureties  of 
the  default,  or  of  the  judgment.  Neither  was 
the  long  delay  In  bringing  this  action  any  legal 
bar  to  its  maintenance,  for  the  case  discloses  no 
contract,  consideration,  or  motive  for  such  ne- 
glect. Leavitt  V.  Savage,  16  Me.  72,  and  the 
cases  there  cited,  contain  much  law  upon  this 
subject,  to  which  those  particularly  interested 
are  referred.  No  time  short  of  twenty  years 
can  raise  the  legal  presumption  that  the  Judg- 
ment has  been  satisfied."  Cony  t.  Barrows,  46 
Me.  407. 

The  plaintiff  In  certain  executions  had  In- 
demnified the  sheriff,  on  which  the  sheriff  had 
taken  property,  sold  it,  and  paid  the  proceeds  to 
the  plaintiff  in  the  execution.  The  sheriff  was 
afterwards  sued,  and  Judgments  recovered 
against  him  by  other  parties  for  the  conversion 
of  their  property.  In  an  action  by  the  sheriff 
on  the  indemnity  bond  it  was  held  that  the  ob- 
ligors therein  were  concluded  by  the  judgment 
of  the  owners  of  the  property  against  the  sheriff, 
the  court  holding  that  the  sureties  undertook  to 
save  the  officer  harmless  from  any  Judgment 
that  might  be  recovered  against  him  by  reason  of 
the  levying  of  the  executions.  That  it  was  no 
part  of  the  agreement  that  the  sureties  should 
be  notified  of  the  pendency  of  the  action.  Pase- 
walk  V.  Bollman,  20  Neb.  510,  45  N.  W.  780.  In 
this  case  the  court  cites  nearly  all  the  cases 
holding  that  a  Judgment  obtained  In  a  suit  on 
an  official  bond  against  the  principal  Is  conclu- 
sive against  the  sureties  though  not  notified  of 
the  suit. 
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Plaintiff  below  recovered  a  judgment  against 
a  constable  for  levying  on  and  taking  her  prop- 
erty on  an  execution  against  her  husband.  The 
petition  alleged  the  election  of  the  constable; 
his  acceptance  and  qualification  of  the  office  by 
giving  a  bond,  and  that  the  other  defendants 
were  his  sureties ;  the  recovery  of  the  judgment 
on  which  the  execution  was  issued  under  which 
he  took  the  property ;  the  issuing  of  the  execu- 
tion and  the  taking  of  the  property  for  the 
payment  of  that  Judgment:  that  the  plalnllff 
was  the  owner,  and  so  notified  the  constable; 
the  bringing  of  the  action  against  the  constable ; 
the  trial  of  it  and  the  Judgment  pronounced 
therein;  that  an  execution  had  been  issued  on 
it  and  returned  wholly  unsatisfied;  and  that 
the  constable  was  insolvent.  The  defendants 
substantially  admitted  all  the  facts  alleged,  but 
alleged  in  their  answer  that  the  plaintiff  did 
not  recover  a  valid  and  subsisting  judgment,  but 
that  said  judgment  was  recovered  by  fraud,  mis- 
representation, and  contrary  to  law.  The  trial 
resulted  in  a  verdict  and  Judgment  in  favor  of 
the  plaintiff,  and  a  petition  in  error  was  prose- 
cuted by  the  defendants  to  the  supreme  court. 
The  court  held,  citing  and  approving  Tracy  v. 
Goodwin,  5  Allen,  409;  Dennie  v.  Smith,  129 
Mass.  143,  and  Pasewalk  v.  Bollman,  29  Neb. 
519,  45  N.  VV.  780,  tupra.  III.  a,  that  the  judg- 
ment against  the  constable  was  conclusive  upon 
him  and  the  sureties  on  his  official  bond  In  the 
action  on  the  bond ;  and  affirmed  the  Judgment. 
Thomas  ▼.  Markmann,  43  Neb.  823,  62  N.  W. 
206. 

Compare  Lucas  t.  The  Governor,  6  Ala.  826, 
Bupra,  II.  a. 

In  an  action  brought  by  the  Inhabitants  of 
a  township  on  a  constable's  bond,  given  by  one 
of  the  defendants  and  his  sureties,  the  plain- 
tiff declared  generally  on  the  bond ;  the  defend- 
ants pleaded  performance  in  the  words  of  the 
condition.  The  plaintiff  in  reply  assigns  for 
breach:  First,  the  recovery  of  a  judgment 
against  a  defendant  In  an  action ;  the  Issue  of 
the  execution  to  the  defendant  constable,  and 
his  failure  to  make  the  same;  and  second,  that 
he  had  collected  the  money  and  failed  to  pay  it 
over.  The  defendants  rejoined  that,  before  the 
commencement  of  the  action,  the  plaintiff  In  the 
execution  sued  the  constable  in  an  action  of 
debt  alone,  for  a  neglect  on  the  same  execution, 
and  for  the  same  neglect  of  duty  complained  of 
In  this  suit,  in  which  action  the  defendant,  the 
constable,  recovered  Judgment.  To  this  the 
plaintiff  demurred,  and  In  overruling  the  demur- 
rer, and  giving  judgment  for  the  defendant,  the 
court,  among  other  things,  said:  "Who  is  the 
real  plaintiff  in  this  action?  Most  certainly 
Bowen.  [Bowen  was  the  plaintiff  In  the  action 
against  the  constable.]  The  inhabitants  of  the 
township  of  Lower  Alloways  Creek  are  mere 
nominal  parties,  and  have  no  more  interest  In 
the  suit  than  John  Den  has  in  an  ejectment. 
Who,  then,  is  the  real  defendant  ?  Undoubtedly 
Moore.  He  must  respond,  not  only  to  the  plain- 
tiff, but,  if  a  recovery  is  had,  to  his  codefend- 
ants,  who  are  his  sureties.  What  Is  the  cause 
of  action  here?  What  the  Injury  complained  of? 
What  the  evidence  necessary  to  maintain  the 
action?  Precisely  in  every  particular  the  same 
as  in  the  action  before  the  Justice.  It  is  not 
res  inter  alios  <iOtat  but  between  the  same  par- 
ties substantially,  and  for  the  same  Identical 
thing.  If  Judgment  had  passed  against  Moore, 
In  the  action  before  the  justice,  It  would  have 
been  conclusive  in  an  action  on  the  bond,  and 
could  not  have  beep  questioned,  even  by  the  se- 
curities, except  for  fraud  or  covin."  Lower  Al- 
loways Creek  v.  Moore,  15  N.  J.  L.  146. 

The  proposition  stated  In  the  language  quoted 
above  Is  the  argument  used  In  many  of  the 
cases,  which  hold  that  such  a  judgment  is  con- 
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dnslTe  against  the  sureties.  In  such  cases  It 
has  frequently  been  reasoned  that  the  Judgment 
against  a  principal  In  an  ofBcial  bond  should 
be  conclusive  on  his  sureties,  because  a  Judg- 
ment in  his  fayor  would  be  so,  to  their  exonera- 
tion. 

The  act  of  1795  (2  Faust,  10)  enacted  that  "it 
shall  not  be  lawful  for  any  person,  etc.,  to  com- 
mence any  action  against  the  security,  etc.,  un- 
til a  return  of  nulla  bona  shall  have  been  made, 
on  some  execution  to  be  issued  against  the 
sheriff,  etc.  Provided  further,  that  if  the  said 
sheriff  shall  have  been  first  sued  after  a  return 
of  nuUa  bona  the  security,  etc.,  shall  not  be  en- 
titled to  an  imparlance.'* 

The  court.  In  a  case  requiring  the  construction 
and  application  of  this  statute  of  South  Caro- 
lina, said :  *'And  the  reason  arising  out  of  the 
sute  of  facts  comports  with  the  literal  distinc- 
tion between  the  two  provisions.  The  former 
is  to  prevent  a  security  from  being  harassed, 
while  his  pricipal  may  be  solvent,  and  may  him- 
self discharge  the  claim.  The  latter  is  to  save 
the  creditor  from  unnecessary  delays,  if  he 
should  sue  the  securities  after  his  claim  has  been 
made  unquestionable  and  precise,  by  actual  re- 
covery had  against  the  principal ;  and  after  the 
priudpal  has  been,  moreover,  pursued  to  in- 
solvency." Commissioners  of  the  Treasury  v. 
Securities  of  Neuby,  1  McCord,  L.  184. 

A  judgment  bad  been  recovered  against  a 
clerk  and  all  the  sureties  but  one  upon  his  of- 
dcial  bond  for  the  amount  which  it  was  claimed 
had  .been  collected  and  appropriated  by  the  clerk, 
and  which  belonged  to  the  relator.  In  an  ac- 
tion against  the  remaining  surety  it  was  held 
that  the  judgment  in  the  previous  action  against 
the  clerk  and  the  others  of  his  sureties  on  the 
same  bond  was  competent  evidence  to  fix  the 
amount  due  by  the  clerk.  Under  a  construction 
given  to  the  act  of  1844,  Rev.*  Code,  chap.  44, 
i  10,  as  It  then  existed,  it  was  decided  that 
the  Judgment  against  the  principal  upon  an  of- 
ficial bond  of  a  clerk,  sheriff,  constable,  coroner, 
or  other  officer  was  not  only  conclusive  of  the 
debt,  as  it  was  without  the  aid  of  the  enact- 
ment, but  of  assets  also,  and  that  this  was 
the  effect  given  to  a  judgment  against  a  guard- 
ian upon  his  olficlal  bond  in  Badger  v.  Daniel, 
79  N.  C.  372.  This  statute  was  amended  by  the 
act  of  January  20,  1881,  and  made  to  furnish 
a  presumption,  instead  of  conclusive  evidence 
against  the  sureties.  Code,  |  1345.  State  em 
rel.  Morgan  v.  Smith,  95  N.  C.  896. 

Baker  v.  Preston,  Glim.  (Va.)  235,  was  a  mo- 
tion made  by  the  treasurer  for  the  common- 
wealth under  the  provisions  of  the  Revised  Code 
against  a  former  treasurer  and  his  sureties  on 
a  liond  given  in  conformity  with  the  same  chap- 
ter, it  would  seem  from  the  case  that  the  Code 
provided  for  the  Joining  of  Issues  on  such  a  mo- 
tion and  the  trial  of  the  facts  Involved,  by  a 
jury  the  same  as  in  an  action.  Issues  were 
made  and  joined,  and  the  cause  tried.  On  the 
trial  for  the  purpose  of  showing  the  deficiency 
of  the  principal  the  plaintiff  gave  in  evidence 
the  annual  reports  made  by  him  to  the  general 
assembly  ;  and  the  books  of  the  treasury  depart- 
ment during  the  whole  i)eriod  during  which  the 
principal  was  treasurer.  Thereafter  the  defend- 
ants gave  in  evidence  facts  tending  to  prove 
the  incorrectness  of  such  reports.  Whereupon 
the  plaintiff  moved  to  exclude  the  evidence  so 
adduced  by  the  defendants,  which  motion  the 
court  denied  and  admitted  the  evidence.  On  ap- 
peal the  court  of  appeals  held  that  the  books 
were  conclusive  against  the  treasurer,  and  also 
conclusive  against  his  sureties.  That  if  a 
Judgment  against  him  is  to  bind  them,  so,  also, 
is  the  evidence  on  which  that  Judgment  is  ren- 
dered ;  and  that  it  was  error  to  permit  the  sure- 
ties to  impeach  or  contradict  the  evidence  of  the 
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books  and  reports  of  their  principal.  Sureties 
are  not  to  be  permitted  to  try  over  again  cases 
already  decided  against  the  principal ;  nor,  when 
tried  against  them  in  the  first  instance,  to  avail 
themselves  of  evidence  which  the  principal  him- 
self would  be  Inhibited  from  using.  The  court 
cites  Braxton  v.  VVInsiow,  1  Wash.  (Va.)  31, 
and  Call's  Manuscript  Reports  more  at  large, 
and  says  it  was  there  decided  that  to  fix  the 
amount  of  an  executor's  liability  the  action 
must  be  brought  against  him,  and  that  the  re- 
covery against  him  will  bind  his  sureties.  (The 
case,  as  reported  In  1  Wash.  (Va.)  31,  does  not 
decide  the  latter  proposition,  and  we  have  been 
unable  to  procure  "Call's  Manuscript  Reports." 
The  case  does  not  appear  to  be  reported  in 
Call's  regular  reports  as  published.)  But,  in- 
asmuch as  it  is  stated  in  the  opinion  In  Baker 
V.  Preston  that  it  was  so  decided  that  the  recov- 
ery against  the  principal  would  bind  the  sure- 
ties, it  is  probable  that  such  was  the  decision  as 
shown  by  the  report  in  Call's  Manuscript.  The 
court  also  cites  Oreerside  v.  Benson,  3  Atk.  248, 
which  was  an  action  brought  under  the  follow- 
ing circumstances :  The  plaintiffs  were  sureties 
with  an  administratrix  in  an  administration 
bond  given  to  the  commissary  according  to  the 
statute  of  distributions,  for  her  bringing  in  a 
true  and  perfect  Inventory  of  the  Intestate's 
effects;  and  the  administratrix  did  afterwards 
exhibit  an  inventory  in  the  spiritual  court.  A 
creditor  of  the  intestate,  by  bond  in  a  penalty 
of  £600,  brought  an  action  against  the  adminis- 
tratrix upon  that  bond,  and  she  pleaded  that 
she  had  not  assets  ultr.a  £54,  which  she  paid 
into  court.  The  creditor,  not  being  satisfied 
with  the  inventory  brought  in  by  her,  procured 
an  assignment  of  the  administration  bond,  and 
put  it  In.  suit  by  bringing  three  several  actions, 
one  against  the  administratrix,  and  one  against 
each  of  the  sureties;  and  assigned  for  breach 
of  the  bond  that  she  had  not  exhibited  a  true 
and  perfect  inventory.  These  causes  came  on 
to  be  tried,  and  no  defense  was  made  by  the  two 
sureties,  and  there  was  Judgment  for  the  plain- 
tiff by  default.  This  action  was  a  blil  in  equity 
brought  by  the  sureties  against  the  creditor 
as  defendant,  insisting  that  he,  as  a  creditor, 
liad  no  right  to  put  the  bond  In  suit  against  the 
sureties,  according  to  the  statute,  and  prayed  an 
injunction  to  stay  the  proceedings  at  law.  It 
appears  that  the  administratrix  was  also  made 
a  defendant.  It  was  decided  by  Lord  Chancel- 
lor Hardwlcke  that  the  administratrix  could 
not  dispute  the  verdict,  which  found  that  she 
did  not  administer  the  whole  assets;  and  that 
the  case  of  the  sureties  was  not  at  all  better, 
for,  as  the  verdict  was  obtained  against  the  ad- 
ministratrix, who  was  the  proper  person  to  try 
it.  It  would  be  hard  to  have  this  tried  over 
again  in  as  many  actions  as  the  sureties  pleased. 
That  it  was  no  excuse  to  say  that  the  verdict 
was  without  defense  of  the  administratrix,  for 
that  was  rather  a  consciousness  that  she  had 
no  defense.  As  stated,  the  bond  was  for  **bring- 
ing  in  a  true  and  perfect  Inventory  of  the  in- 
testate's effects."  From  this  general  condition 
the  Inquiry  naturally  fiows  whether  such  an  ad- 
ministrator's bond  is  not  more  like  the  official 
bond  of  later  times,  and  thus  whether,  also, 
the  case  was  not  authority  for  the  proposition 
that  a  judgment  against  a  principal  in  an  ofllcial 
bond  Is  conclusive  against  his  sureties. 

The  distinction  generally  made  between  the 
rights  and  liabilities  of  sureties  In  administra- 
tion bonds  and  those  in  official  bonds  is  that 
in  the  former  the  contract  is  that  the  principal 
shall  do  or  submit  to  some  particular  thing 
(generally  among  others  the  decree  of  a  court), 
while  In  the  latter  the  condition  is  that  the 
principal  generally  will  perform  his  duty. 
True,  In  liaker  t.  Preston,  it  was  I 
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ment  that  was  beld  conclusive;  but  the 
Btalement  of  the  court,  that  a  judgment  against 
the  principal  in  an  official  bond  would  be 
conclusive  upon  his  sureties,  as  a  reason  for 
holding  that  the  evidence  upon  which  such  a 
Judgment  Is  rendered  would  be  so,  would  seem 
to  be  something  more  than  obiter. 

Where  the  surety  of  a  receiver  has  had  by 
due  notice  an  apportunlty  to  appear  and  inter- 
vene in  the  talcing  of  an  account  In  chancery, 
he  will,  In  a  suit  at  law  on  the  bond,  be  held  to 
be  concluded  by  the  amount  found  due  In  the 
chancery  court  against  the  receiver.  Ball  v. 
The  Chancellor,  47  N.  J.  L.  125. 

b.  Judgment  on  motion  for   rule  obBOluie   or 
amercement. 

The  sheriff  attached  certain  personal  proper- 
ty under  an  attachment  subject  to  four  prior 
attachments.  Judgment  was  afterwards  ren- 
dered for  ail  the  several  plaintiffs  except  one, 
and  executions  were  duly  issued  and  placed  In 
the  hands  of  the  sheriff.  In  the  meantime  the 
property  had  been  sold  by  agreement  of  the  par- 
ties on  mesne  process.  After  satisfying  the 
executions  prior  to  the  plaintllTs  there  was  a 
sum  remaining  in  the  sheriff's  hands,  which  he 
never  paid  over  to  anyone,  but  which  should 
have  been  applied  on  the  plaintiff's  execution. 
The  sheriff  afterwards  died  and  letters  of  ad- 
ministration were  issued  on  the  estate,  and  com- 
missioners appointed  thereon  with  a  limitation 
of  six  months  for  the  examination  and  allowance 
of  claims.  The  then  owner  of  the  Judgment  pre- 
sented It  as  a  claim  to  the  administrator,  and 
left  it  with  him  on  his  assurance  that  the  com- 
missioners should  not  close  the  business  of  their 
appointment  until  he  had  an  opportunity  to 
present  It,  and  he  never  presented  It  to  the  com- 
missioners. The  report  of  the  commissioners 
Introduced  in  evidence  purported  to  have  been 
dated  and  signed  fifteen  months  after  their  ap- 
pointment, and  returned  to  the  probate  court 
nearly  five  years  thereafter,  and  then  accepted 
as  matter  of  fact.  Both  commissioners  had  re- 
moved from  the  county  previous  to  making  any 
report  on  the  claim,  and  shortly  before  the  re- 
port was  returned  to  the  probate  court  a  party 
interested  in  the  claim  took  the  report  to  an- 
other state,  where  one  of  the  commissioners  then 
lived,  who  then  signed  it  for  the  first  time,  and 
the  party  on  his  return  sent  the  same  to  the 
other  commissioners,  who  also  signed  it,  the 
same  being  approved  of  by  the  administrator. 
The  estate  was  finally  closed  nearly  two  years 
thereafter,  and  it  appeared  from  the  records  of 
the  probate  court  that  there  were  no  assets  for 
division  among  the  creditors.  After  receiving 
this  evidence  the  referee  held  that  the  validity 
of  the  action  of  the  commissioners  and  the  pro- 
bate court  could  not  be  questioned  in  this  pro- 
ceeding, which  was  a  scire  facias  on  a  recogniz- 
ance entered  Into  by  the  defendants  as  sureties 
for  the  sheriff  conditioned  for  the  faithful  per- 
formance of  his  duties  as  sheriff.  The  supreme 
court  afiirmed  the  Judgment  entered  upon  the 
report  of  the  referee,  holding  that  the  Judg- 
ment of  the  probate  court  was  conclusive  upon 
the  sureties,  although  they  were  not  parties  to 
the  proceedings  there.  Tute  ▼.  James,  50  Vt. 
124. 

A  scire  facias  was  brought  upon  a  recognis- 
ance entered  into  by  one  of  the  defendants  as 
sheriff  and  principal,  and  the  other  defendants 
as  sureties,  to  secure  the  faithful  performance 
by  the  said  principal  of  the  duties  of  sheriff. 
The  questions  In  the  case  arose  upon  a  demur- 
rer to  the  separate  plea  of  one  of  the  sureties. 
The  statute  of  Vermont  provided  that  the  party 
claiming  to  have  been  Injured  by  the  official  mis- 
conduct of  the  sheriff  should  first,  and  before 
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resorting  to  a  recognizance,  establish  his  claim 
by  obtaining  a  Judgment  against  the  sheriff  for 
his  damages  resulting  from  such  misconduct, 
and  show  a  failure  to  collect  the  same  of  him. 
This  had  been  done.  It  was  also  provided  by 
the  statute  that  on  the  return  of  the  writ  of 
scire  facias  the  court,  unless  satisfactory  cause 
be  shown  to  the  contrary,  should  render  Judg- 
ment against  such  sheriff  and  his  sureties  in 
favor  of  the  creditor  for  the  amount  of  such 
Judgment,  with  all  charges  with  interest  and 
costs.  The  plea  alleged  facts  which,  if  proved, 
might  have  constituted  a  good  defense  to  the 
principal  in  the  suit  brought  by  the  plaintiff 
against  him  as  sheriff.  The  court  held  that  it 
was  the  Intention  of  the  legislature  that  the 
Judgment  against  the  sheriff  should  be  conclu- 
sive of  the  claimant's  right  to  a  Judgment 
against  the  sheriff  and  his  sureties,  and  in  a 
scire  .facias,  as  against  all  defenses  that  the 
sheriff  might  have  urged  in  defense  of  the  suit 
against  him  alone.  It  was  objected  that  there 
is  a  hardship  In  concluding  the  sureties  by  a 
Judgment  against  the  principal,  obtained  in  a 
proceeding  to  which  they  were  not  parties.  The 
court  held  that  this  objection  was  more  potent 
I  In  theory  than  in  practice,  as  It  was  hardly  to 
be  supposed  that  a  sheriff  would  allow  a  Judg- 
ment to  be  obtained  against  him  for  such  a 
cause,  without  availing  himself  of  all  legitimate 
defenses  that  exist,  and  no  person  is  likely  to 
be  as  well  informed  upon  the  subject  as  himself, 
and  whatever  hardship  there  might  be  in  such 
cases  was  more  than  counterbalanced  by  the 
hardship  that  would  be  otherwise  entailed  apon 
the  other  party,  who  would  be  compelled  twice 
to  follow  through  a  protracted  litigation  of  the 
same  points  and  substantially  of  the  same  par- 
ties, for  it  cannot  be  doubted  that  in  both  con- 
tests the  sheriff  would  be  the  real  party  with 
whom  he  would  ^ave  to  contend.  Bradley  v. 
Chamberlln,  35  Vt.  277. 

The  last  reason  would  scarcely  apply  In  those 
Jurisdictions  where  an  action  may  be  main- 
tained against  the  officer  and  his  sureties  1b  the 
first  instance. 

By  a  former  statute  of  Vermont  the  treasurer 
Issued  in  the  first  instance  a  warrant  to  the 
constable  of  the  town  commanding  him  to  col- 
lect of  its  Inhabitants  a  tax,  and  If  he  was  de- 
linquent in  the  payment  of  the  tax  into  the 
treasury  he  issued  a  processs  which  was  desig- 
nated an  extent,  to  the  sheriff,  commanding 
him  to  make  the  amount  of  the  taxes  out  of  the 
goods,  etc.,  of  the  constable,  and  If  the  sheriff 
returned  that  nulla  bona  he  Issued  another  ex- 
tent to  the  sheriff  against  the  inhabitants  of 
the  town.  If  the  sheriff  failed  to  execute  that 
extent,  he  then  Issued  another  extent  against 
the  sheriff  to  the  high  bailiff  of  the  county  com- 
manding him  to  levy  and  collect  of  the  goods, 
etc.,  of  the  sheriff.  In  an  action  In  favor  of  a 
state  treasurer  against  the  sureties  upon  the 
official  bond  of  a  sheriff  for  failure  of  the  sher- 
iff to  execute  an  extent  against  a  delinquent 
constable,  the  supreme  court  held  that,  though 
the  state  treasurer  had  a  right  by  statute  to 
issue  an  extent  against  the  sheriff  for  his  neg- 
lect in  levying  and  returning  an  execution 
against  the  delinquent  constable,  he  was  not 
thereby  deprived  of  his  remedy  of  an  action  at 
law  for  the  same  neglect ;  and  if  the  treasurer. 
Instead  of  issuing  an  extent  against  such  delin- 
quent sheriff,  bring  an  action  against  him  for 
such  neglect,  and  recover  a  Judgment  therefor, 
and  the  sheriff  be  committed  to  Jail  on  the  execu- 
tion, such  sheriff's  bail  are  liable  in  scire  facias 
for  the  amount  of  the  Judgment,  and  cannot 
plead  in  bar  thereof  the  delay  or  neglect  of  the 
treasurer  to  issue  an  extent  against  such  sheriff. 
State  Treasurer  v.  Kel«ey,  4  Vt.  371. 

As  the  present  statutes  of  Vermont  contain 
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CIO  provision  for  the  Issuing  of  an  extent,  the 
foregoing  case  Is  valuable  chiefly  as  showing 
when  the  result  of  a  Judicial  proceeding  against 
the  sheriff  will  be  conclusive  upon  the  sureties 
•on  his  official  tx>nd. 

Mosby  V.  Mosby  and  Miller  t.  Jones,  9  Gratt. 
584,  were  two  cases  argued  and  decided  to- 
gether. The  first  was  an  application  to  charge, 
by  rule  absolute,  the  representative  of  the  late 
«beriff  for  moneys  received  by  his  deputies,  act- 
ing as  such,  while  the  sheriff  was  acting  under 
appointment  under  the  statute  as  administrator 
de  bonis  non  of  the  estate  in  which  the  plain- 
tiffs were  beneficiaries.  The  second  action  was 
«n  application  of  the  same  character,  to  charge 
die  defendants  therein,  who  were  sureties  on  the 
bond  of  the  deputies  to  the  sheriff,  for  the  same 
default.  Deciding  both  cases  in  one  opinion, 
the  court  held  that  the  representative  of  the 
sheriff  was  liable  on  account  of  the  default  of 
his  deputies  to  the  plaintiffs  in  the  first  action, 
«nd  that  Its  adjudication  to  that  effect  bound 
and  held  the  defendants  In  the  second  action  as 
sureties  of  the  deputies  in  the  bond  to  the  sher- 
iff for  a  like  obligation,  and  in  the  same  amount. 

A  notice  to  the  sheriff  alone  under  the  provi- 
sions of  the  statutes  of  Alabama  authorizes  a 
judgment  against  him  and  his  securities,  or  any 
one,  or  either,  of  them,  for  moneys  collected  on 
a  scire  facias,  and  not  paid  over  on  demand 
duly  made.  Broughton  v.  State  Bank,  6  Port. 
(Ala.)  48;  M'Whorter  v.  Marrs,  1  Stew.  (Ala.) 
«a:  Harris  v.  Bradford,  4  Ala.  214;  Reid  ▼. 
Planters'  &  M.  Bank,  8  Ala.  712;  Brazeal  ▼. 
Smith,  5  Ala.  206. 

(It  is  suggested  that  the  statute  of  Alabama, 
which  now  requires  notice  to  the  sureties  of 
such  a  motion, — Ala.  Code,  I  3764, — must  have 
•changed  this  rule.) 

While  there  was  ft  ill  sufficient  time  to  re- 
tarn  an  execution,  the  sheriff,  who  had  it,  called 
opon  the  attorney  of  the  plaintiff  In  the  execu- 
tion, who  offered  to  take  the  execution  and  de- 
liver it  to  the  clerk  on  the  first  day  of  the  term. 
The  attorney  did  so,  and  afterward  his  client, 
the  plaintiff  In  the  execution,  ruled  the  sheriff 
for  not  returning  It  three  days  before  court,  and 
•obtained  judgment  against  him  and  his  sureties. 
Neither  of  the  sureties  had  any  notice  of  the 
rule,  nor  did  they  know  that  judgment  could  be 
rendered  against  them  without  personal  service. 
The  sheriff  afterwards,  in  the  names  of  ail  the 
defendants  to  the  judgment,  prosecuted  a  writ 
of  error  to  the  supreme  court,  where  the  judg- 
ment was  affirmed.  After  this  affirmance,  one 
•of  the  sureties  sued  out  another  writ  of  error, 
tinder  the  Impression  that  he  had  the  right  to  do 
so,  and  gave  bond  with  two  sureties,  they  be- 
ing wholly  Ignorant  of  the  previous  writ  of  er- 
ror. The  judgment  was  again  affirmed,  and  ren- 
•dered  also  against  the  sureties.  In  point  of 
fact  the  parties  made  liable  as  the  sureties  of 
the  sheriff  were  not  legally  bound,  although  they 
had  signed  a  paper  Intended  to  be  a  bond  when 
fully  executed  and  approved.  They  signed  un- 
•der  the  expectation,  with  the  full  understanding 
and  with  assurances  from  the  judge  of  the 
•county  court,  who  took  the  bond,  that  another 
party  would  also  execute  the  same  as  surety. 
The  judge  of  the  county  court  assured  them  that 
he  was  authorized  to  execute  the  bond  in  that 
other  party's  name.  But  he  was  not  so  author- 
ized, by  which  the  sureties  were  deceived  and 
•defrauded.  When  the  judge  came  to  consider 
the  approval  of  the  bond,  doubts  arose  In  his 
mind  as  to  whether  the  other  party  was  bound 
thereby,  and  so  he  would  not,  and  never  did  ap- 
prove it.  In  a  bill  In  equity  brought  by  the  sure- 
ties on  the  sheriff's  bond  and  the  sureties  on 
their  writ  of  error  as  plaintiffs,  against 
the  plaintiff  In  the  execution,  the  sheriff,  and 
the  party  who  did  not  sign  the  sheriff's  bond, 
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the  court  held,  affirming  the  decision  of  the 
chancellor  dismissing  the  bill,  that,  after  the 
plaintiff  at  law  had  succeeded  in  fixing  the  lia- 
bility of  the  sheriff,  and  after  the  statutory 
judgment  had  been  rendered  against  them,  the 
sureties  of  the  sheriff  could  not  avail  them- 
selves of  the  defense  that  the  neglect  of  the 
sheriff  to  return  the  execution  was  Induced  by 
the  attorney  of  the  plaintiff  at  law,  nor  of  the 
other  defense  that  the  bond  out  of  which  the 
liability  of  the  complainant  is  said  to  arise  was 
invalid  in  point  of  law.  After  stating  the  com- 
mon-law rule,  that  a  judgment  is  not  evidence 
against  a  stranger  to  It,  and  the  mere  fact  that 
several  persons  are  jointly  or  jointly  and  sever- 
ally bound  by  the  same  Instrument  does  not 
create  an  exception,  and  that  there  is  some  con- 
trariety of  decision  on  this  subject  in  the  Amer- 
ican reports  as  in  some  of  the  states,  judgment 
against  the  principal  in  an  official  bond  is  held 
to  be  no  evidence  against  his  sureties,  while  in 
6thers  it  is  said  to  be  prima  facie  evidence  of 
all  the  matters  ascertained  by  it,  and  even  con- 
clusive when  the  principal  is  by  law  required 
to  do  some  particular  act,  the  court  further 
said :  *'We  do  not  see  clearly  how  there  can 
well  be  any  middle  ground  between  rejecting 
such  evidence  altogether,  or  giving  It  a  con- 
clusive effect.  If  it  Is  said  to  be  prima  facie 
evidence  against  a  surety.  It  may  be  asked,  but 
cannot  well  be  answered.  What  means  has  he  to 
disprove  it?  or.  How  is  he  to  establish  a  nega- 
tive? Again,  the  judgment  against  the  princi- 
pal may  be  induced  by  his  declarations,  and 
these  would  not  be  evidence  against  the  surety, 
and  do  they  become  so  when  Indorsed  by  the 
verdict  of  a  jury?  Without  undertaking  now  to 
determine  what  Is  the  effect,  in  general,  of  such 
judgments,  as  evidence  against  the  sureties,  we 
prefer  to  rest  this  decision  upon  our  own  statutes, 
as  was  done  in  the  case  of  Williamson  v.  How- 
ell, 4  Ala.  693.  We  think  then  that  our  sever- 
al statutes  where  they  authorize  summary  judg- 
ments to  be  rendered  against  sureties,  without 
notice  to  them,  or  by  giving  notice  to  the  prin- 
cipal, were  intended,  and  have  the  effect,  to 
make  the  judgment  against  the  principal  conclu- 
sive of  every  matter  found  by  it,  and  that,  so 
long  as  the  principal  is  alive  and  is  made  a  par- 
ty, the  sureties,  as  such,  are  not  entitled  to  liti- 
gate the  question  of  liability,  except  In  the  name 
of  the  principal.  We  think  the  intention  never 
could  have  been  to  permit  a  judgment  to  be 
rendered  which  would  be  conclusive  of  nothing 
whatever  against  the  surety,  which  would  be 
the  case  if  he  is  allowed  to  question  the  liability 
of  his  principal,  when  that  has  been  judicially 
ascertained."     McClure  ▼.  Colclough,  6  Ala.  65. 

(This  case  also  must  have  been  decided  pre- 
vious to  the  amendment  to  the  statute  providing 
for  notice  to  the  sureties.) 

Compare  Fire  Asso.  of  Philadelphia  ▼.  Ruby; 
49  Neb.  584,  68  N.  W.  939,  supra.  III.  a. 

An  admission  by  a  principal,  made  after  the 
relation  of  principal  and  surety  has  ceased  to 
exist,  is  not  ordinarily  evidence  against  the  sure- 
ty. This  rule,  however.  Is  not  applicable  to  the 
case  of  the  principal  and  sureties  in  the  official 
bond  of  a  sheriff,  particularly  where  the  admis- 
sion is  constituted  by  a  default  on  the  part  of 
the  sheriff  to  defend  an  application  for  a  rule 
absolute  against  him.  And  this  Is  not  because 
the  rule  Is  made  absolute  by  virtue  of  the  sher- 
iff's admission,  but  because  of  his  failure  to  ap- 
pear and  show  cause  for  what  otherwise  appears 
oiDcIal  delinquency  occurring  while  he  was  regu- 
larly In  office,  and  the  relation  of  principal  and 
security  was  confessedly  subsisting  between  him- 
self and  his  sureties ;  and  because  of  the  latter 
the  liability  of  the  securities  is  thereby  fixed. 
Wyche  v.  Myrick,  14  Ga.  584. 

A  rule  absolute,  and  judgment  thereon  agalnit 
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a  sheriff,  establish  his  liability  and  that  of  the 
sureties  on  his  bond.  The  undertaking  of  the 
latter  is  to  make  good  the  offlclal  defaults  of 
their  principal.  Such  a  default  Is  established 
by  the  Judgment  on  the  rule;  that  fixes  their 
liability.     Towns  v.  Hicks,  6  Ga.  239. 

A  Judgment  by  default  in  a  summary  proceed- 
ing against  a  tax  collector  and  the  sureties  on 
his  official  bond  is  conclusive  as  to  the  amount 
then  due  from  the  collector  to  the  state,  and 
neither  he  nor  his  sureties  can  in  any  subse- 
quent litigation  with  the  state  claim  credits 
which  might  have  been  set  up  in  defense  of  the 
summary  proceeding.  State  ▼.  McBride,  76  Ala. 
61. 

From  the  foregoing  It  would  appear  that 
where  an  action  or  proceeding  has  been  brought 
against  the  principal  in  an  official  bond  to 
charge  him  with  a  breach  of  its  condition,  and 
notice  and  opportunity  to  defend  are  given  the 
surety,  the  latter  will  be  concluded  by  the  Judg- , 
ment;  and  that  the  weight  of  authority  is  in 
favor  of  the  doctrine  that  when  no  such  notice 
or  opportunity  is  given,  the  surety  is  not  bound, 
but  the  Judgment  is  prima  facie  evidence,  in  an 
action  on  the  official  bond,  against  him. 

In  the  principal  case,  Rodini  v.  Lytlb,  one  of 
the  reasons  given  for  deciding  that  the  Judg- 
ment against  the  officer  is  not  evidence  against 
the  surety  in  his  official  bond,  is  that  in  Mon- 
tana the  principal  and  surety  may  be  sued  orig- 
inally in  one  action ;  and  that  to  permit  one  to 
sue  the  principal  first,  and  then  make  that  Judg- 
ment conclusive  or  prima  facie  evidence  against 
the  sureties,  is  opposed  to  the  practice  In  that 
state,  and  an  invasion  of  the  principle  that 
every  man  is  entitled  to  his  day  in  court;  and 
compels  the  sureties  to  start  into  the  action 
with  a  presumption  of  liability  against  them. 

There  is  force  in  this,  coupled  with  an  impli- 
cation that  in  Jurisdictions  where  there  is  a  re- 
guirement  that  no  action  can  be  maintained 
against  the  surety  upon  an  official  bond  until 
the  liability  of  the  officer  has  been  fixed,  the 
judgment  against  the  principal  is  or  should  be 
certainly  prima  facie,  if  not  conclusive,  as  to 
the  sureties. 

But  the  line  of  reconciliation  mentioned  In 
the  opening  of  this  note  is  best  drawn  by  the 
supreme  court  of  South  Dakota  in  Connor  v. 
Corson,  13  S.  D.  550,  83  N.  W.  588,  and  the  rule 
there  laid  down  is  best  supported  by  the  deci- 
sions on  the  subject.  That  rule  is  so  well  stated 
by  Fuller,  Ch.  J.,  that  it  will  bear  repetition, 
and  is  that,  although  the  law  zealously  protects 
sureties  from  the  imposition  of  burdens  beyond 
their  undertaking,  it  is  clear  from  the  cases 
that  courts  are  not  disposed  to  resort  to  un- 
warranted indulgence  or  great  nicety  of  con- 
struction in  order  to  allow  them  to  escape  Habtl- 
ilA  voluntarily  assumed.  In  order  to  indemnify 
the  public  against  the  dellnquendet  or  miscon- 
duct of  a  public  official. 

V.  In  action  on  bond  of  deputy  officer. 

In  an  action  on  the  bond  of  a  deputy  officer 
a  number  of  cases  have  arisen,  being  actions  and 
proceedings  brought  by  a  superior  or  principal 
oflicer  upon  the  official  bond  of  his  deputy  to 
him. 

The  condition  of  a  bond  of  this  class  usually 
(almost  invariably)  contains  a  clause  of  indem- 
nity. An  exception,  however,  is  found  in  the 
bond  in  the  case  of  Thomas  v.  Ilubbell,  15  N. 
Y.  405,  69  Am.  Dec.  619,  infra,  V.  b,  in  which 
the  absence  of  such  a  clause  Is  given  as  a  reason 
for  holding,  in  that  case,  that  the  Judgment 
against  the  sheriff  for  the  act  of  the  deputy 
was  not  conclusive  against  the  sureties  of  the 
latter.  In  the  subsequent  case  of  Fay  v.  Ames, 
44  Barb.  327,  infra,  V.  c,  where  the  bond  con- 
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talned  the  indemnity  clause,  the  sureties  on  the- 
bond  of  the  deputy  were  held  to  be  concluded 
by  the  Judgment  against  the  sheriff.  In  the  lat- 
ter case  the  former  was  not  only  distinguished, 
because  of  the  difference  in  the  condition  of  the 
bond  in  either  case,  but  was  cited  as  an  author- 
ity by  the  court  for  its  decision. 

And  still,  as  in  the  cases  of  actions,  etc.,  upon, 
the  official  bonds  of  the  superior  or  principal  of- 
ficer, and  for  no  other  or  better  reasons,  the  sev- 
eral courts  differ  as  to  the  liability  of  the  surety 
on  these  bonds  of  deputy  officers ;  some  holding, 
that  where  the  principal  has  had  notice — but 
the  sureties  none — of  an  action  or  proceeding: 
against  the  obligee  in  the  bond,  the  Judgment 
Is  no  evidence  against  the  surety :  others  that 
it  Is  prima  facie  evidence ;  and  still  others  that 
it  is  conclusive. 

a.  When  not  evidenoe. 

1.  Judgment  against  superior. 

In  an  action  upon  a  bond  given  by  a  deputy- 
sheriff  and  his  securities  to  the  sheriff,  condi- 
tioned that  the  deputy  would  faithfully  perforn^ 
the  duties  of  the  office  so  as  to  keep  his  princi- 
pal Indemnified,  and  pay  to  his  principal  cer- 
tain sums,  it  was  held  that  sundry  records  of 
Judgments  against  the  sheriff,  imposing  fines  for 
failing  to  return  execution,  were  not  evidence- 
against  the  deputy  of  his  default  sufficient  to 
support  the  action.  That,  so  far  as  the  fact 
that  a  Judgment  had  been  rendered  against  the 
sheriff  was  material,  the  record  of  the  Judgment 
was  proper  evidence,  and  no  other  could  be  ad- 
mitted or  required ;  but  of  the  truth  of  the  fact» 
upon  which  the  records  purported  the  Judg- 
ment to  be  predicated,  it  was  not  evidence 
0 gainst  the  deputy.  That,  as  he  was  no  party 
to  the  proceedings,  it  would  be  contrary  to  the 
first  principles  of  natural  Justice,  as  well  as  the 
fundamental  rules  of  our  Jurisprudence,  that  a 
man's  cause  should  be  decided  before  he  had  an 
opportunity  to  be  heard.  Lewis  v.  Knox,  ^ 
Bibb,  464. 

2.  Judgment  againet  deputy^ 

An  action  had  been  commenced  by  the  plaintlfT 
as  sheriff,  against  his  deputy,  for  failure  to  col- 
lect certain  state  and  county  taxes  intrusted  to- 
the  deputy  for  collection.  It  was  by  consent 
of  the  parties  referred  to  arbitrators,  who  made- 
an  award  upon  which  Judgment  was  afterward* 
entered  for  the  sheriff,  the  plaintiff  herein, 
against  the  deputy,  for  the  penalty  of  the  bond, 
to  be  released  on  payment  of  a  sum  stated.  Oi> 
the  trial  of  an  action  by  the  sheriff  as  plaint  iff» 
against  the  administratrix  of  the  surety  on  the 
deputy's  bond  to  the  sheriff  for  the  faithful  per- 
formance of  his  office  of  deputy  sheriff  and  col- 
lector, such  Judgment  was  offered  in  evidence,, 
to  which  the  defendant  objected,  and,  the  court 
being  divided  in  opinion,  the  evidence  was  not 
permitted  to  be  given.  Plaintiff  appealed  to  the 
court  of  appeals,  and  the  Judgment  of  the  lower 
court  was  affirmed.  Beall  ▼.  Beck,  3  Harr.  ic 
M'U.  242. 

b.  When  prima  faeie  evidence. 

In  an  action  brought  by  a  sheriff  against  his 
deputy  and  the  sureties  upon  his  official  bond 
to  the  sheriff,  it  appeared  that  an  execution  was 
placed  in  the  hands  of  the  defendant  deputy, 
which  was  by  him  served  upon  the  persona  1 
property  in  possession  of  the  defendant  in  the 
execution,  and,  as  was  claimed  by  the  plain- 
tiff in  the  execution,  the  deputy  suffered  the 
property  to  be  used  up  and  squandered  by  the 
debtor.  The  plaintiffs  in  the  execution  sued  the 
sheriff  for  the  default  of  th«  deputy,  and  recov- 
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ered  a  Judgment  against  him.  When  the  sher- 
iff was  soed,  he  notified  the  deputy  of  the  com- 
mencement of  the  suit  against  him,  and  re- 
quested him  to  come  and  advise  as  to  the  de- 
fense, or  take  charge  of  the  defense  if  he  de- 
sired. No  notice  of  that  suit  was  given  to  the 
Burettes  of  the  deputy.  Upon  the  trial  of  the 
present  action,  the  sureties  offered  to  show  that 
the  judgment  in  the  action  against  the  sheriff 
was  not  given  upon  the  real  merits  of  the  ac- 
tion, but  was  either  decided  upon  an  erroneous 
roling  of  the  Judge,  or  else  that  the  merits  of 
the  defense  were  excluded  by  a  defect  In  the  an- 
swer, in  setting  up  the  defense  by  the  sheriff. 
There  was  no  pretense  that  there  was  any  in- 
tentional omission  by  the  sheriff  in  making  his 
defense  In  that  action.  It  was  held  that  the 
■oreties  were  at  liberty  to  prove  facts  which 
would  have  established  a  good  defense  In  the 
action  against  the  sheriff.  Thomas  v.  Hubbell, 
15  N.  Y.  405,  69  Am.  Dec.  619,  Reversing  18 
Barb.  9. 

In  this  case  the  condition  of  the  bond  did  not 
contain  the  clause  of  Indemnity  usually  found 
in  bonds  of  this  character,  but  was  that  the 
principal  should  well  and  faithfully,  in  all 
things,  perform  and  execute  the  duties  of  deputy 
iheriff  of  the  county  without  fraud,  deceit,  or 
oppression. 

A  sheriff  who  had  been  commissioned  such  for 
one  year  was  by  a  second  commission  continued 
in  the  office  two  additional  years.  The  pream- 
ble of  the  condition  of  a  bond  given  by  a  deputy 
appointed 'by  tbe  sheriff  was  recited  that  the 
deputy  had  undertaken  the  duties  of  the  said 
office  for  and  during  the  time  the  said  sheriff 
may  continue  In  office.  During  the  second  year 
of  the  sheriff's  shrievalty  the  clerk  of  the  coun- 
ty put  his  tickets  for  fees  Into  the  hands  of  the 
deputy  for  collection,  and,  the  latter  falling  to 
collect  and  account  for  them,  the  clerk  made  a 
motion  in  the  county  court  against  the  sheriff 
for  the  amount  and  damages  according  to  the 
statute,  upon  which  the  sheriff  confessed  Judg- 
ment for  the  amount  due,  and  the  damages.  The 
sheriff  then  gave  a  notice  to  the  deputy  and  his 
sureties  that  he  should  make  a  motion  against 
them  in  the  same  court  for  the  same  amount, 
and  the  damages  and  costs  which  the  clerk  had 
recovered  against  him  for  the  default  of  the 
deputy.  The  above  facts  appeared  at  the  trial 
of  the  latter  motion  In  the  county  court,  and.  In 
addition,  it  was  proved  that  the  sheriff  con- 
fessed the  Judgment  to  the  clerk  with  the  assent 
of  the  deputy,  which  was  the  only  proof  ad- 
duced of  the  deputy's  default ;  and  there  was  no 
proof  that  the  latter's  sureties  were  a  privy  to, 
or  had  knowledge  of,  the  sheriff's  confession  of 
Judgment.  The  county  court  directed  Judgment 
for  the  sheriff  for  the  amount,  damages  and 
costs,  recovered  of  him  by  the  clerk,  with  inter- 
est on  the  aggregate  principal,  damages  and 
costs,  from  the  date  of  the  clerk's  Judgment  for 
them,  and  the  costs  of  the  motion.  The  circuit 
court  reversed  the  Judgment,  and  the  sheriff  ap- 
pealed to  the  court  of  appeals.  The  latter  held 
that,  as,  by  the  record  It  appeared  that  the  mo- 
tion against  the  sheriff  for  Judgmeht  .was  for 
the  amount  of  the  clerk's  tickets  for  fees,  put 
Into  the  hands  of  his  deputy  during  the  second 
year  of  his  shrievalty,  and  that,  upon  that  mo- 
tion, the  deputy  assented  In  open  court  to  tbe 
confession  of  Judgment  by  the  sheriff, — in  other 
words,  confessed  that  he  had  received  the  clerk's 
tickets,  and  had  not  accounted  for  them, — this 
was  ample  evidence  of  the  fact,  and  charged  bis 
sureties  unless  disproved  by  them.  The  court 
reversed  the  Judgment  of  the  circuit  court,  but, 
as  It  also  held  that  the  county  court  had  com- 
mitted an  error  in  allowing  tbe  plaintiff  (the 
sheriff)  interest,  it  also  reversed  that  Judgment, 
and  of  its  own  motion  directed  a  Judgment  to 
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be  entered  according  to  its  own  holding.     Jacoba 
V.  Hill,  2  Leigh.  393. 

In  a  proceeding  by  the  representative  of  a 
sheriff  to  recover  from  his  deputy  and  his  co- 
obligors  in  a  bond  to  the  sheriff,  the  amount  of 
a  Judgment  recovered  against  the  administra- 
trix of  the  sheriff,  for  a  default  of  the  deputy, 
the  Judgment  furnished  prima  facie  evidence 
against  the  deputy  and  his  sureties,  and  showed 
that  the  representative  of  the  sheriff  had  been 
subject  to  a  liability  for  the  default  of  the  dep- 
uty. Cox  V.  Thomas,  9  Gratt.  312 ;  Cox  v. 
Thomas,  9  Gratt.  823. 

A  defendant  in  a  replevin  suit  had  recovered 
Judgment  |igalnst  the  sheriff  by  default  for  the 
neglect  of  his  deputy  to  take  a  sufficient  bond 
of  the  plaintiff.  In  an  action  by  the  sheriff  up- 
on a  bond  made  by  the  deputy  with  sureties  for 
the  faithful  discharge  of  his  duties  by  the  dep- 
uty, it  was  held  that  the  defendants  were  not 
concluded  by  the  Judgment  recovered  in  the  oth- 
er suit  against  the  plaintiff,  but  might  make 
any  defense  which  the  plaintiff  could  have  made 
to  that  suit.     Wilklns  v.  Dingley,  29  Me.  73. 

(As  the  Judgment  in  the  case  was  for  the 
plaintiff  on  the  ground  that  the  deputy  had 
taken  an  Insufficient  bond,  which  was  not  re- 
futed or  excused.  It  is  a  question  whether  the- 
holdlng  above  mentioned  was  not  obiter.) 

A  Judgment  had  been  obtained  against  a  sher- 
iff on  the  ground  of  the  negligence  of  his  deputy 
in  not  levying  upon  the  property  of  the  defend- 
ant in  the  execution.  The  deputy  had  notice  of 
the  action,  and  appeared  and  defended  the  same 
at  his  own  expense.  In  an  action  by  the  sheriff 
against  the  sureties  in  the  bond  of  tbe  deputy  to 
him,  the  Judgment  roll  In  the  former  action 
against  the  plaintiff  was  offered  in  evidence, 
objected  to,  and  admitted  in  evidence  by  the 
trial  court.  That  court  directed  the  Jury  to  re- 
turn a  verdict  for  the  plaintiff  for  the  full 
amount  of  the  Judgment  recovered  against  him 
in  the  former  action,  and  from  the  Judgment  on 
that  verdict  the  defendants  appealed.  It  waa 
urged  on  the  argument  by  the  counsel  for  the 
appellants  that  such  Judgment  was  res  inter 
alioa  acta,  and  therefore  not  admissible.  That 
court  held  that  in  an  action  of  this  kind  the 
plaintiff's  right  of  action  depends  upon  tbe 
fault  or  misconduct  of  the  principal,  and  such 
fault  or  misconduct  must  be  proved  In  the  ac- 
tion In  order  to  entitle  the  plaintiff  to  recover 
at  all.  That  a  Judgment  against  such  principal, 
which  is  absolutely  conclusive  against  him,  that 
he  was  guilty  of  such  fault,  ought  to  be  at  least 
presumptive  evidence  against  his  sureties  of 
that  fact.  It  Is  evident  that  the  sureties  could. 
In  an  action  against  them,  make  use  of  a  Judg- 
ment In  an  action  against  their  principal,  as  a 
defense,  when  the  Judgment  was  in  his  favor.^ 
Stephens  v.  Shafer,  48  Wis.  54,  33  Am.  Rep.  793, 
8  N.  W.  835. 

The  whole  of  the  reasoning  contained  In  the- 
opinion  in  this  case  Is  applicable  to  an  action 
brought  by  an  execution  creditor  against  a  sher- 
iff or  constable  for  failure  to  collect  or  return 
an  execution. 

c.  When  conclusive  evidence* 

Parties  plaintiff  in  a  Judgment  had  issued  an. 
execution  against  the  defendants  therein  to  the 
plaintiff,  who  sent  it  to  one  of  the  defendants, 
his  deputy,  for  collection.  The  latter  levied  it 
on  the  good*j  of  the  defendant  In  the  execution. 
Afterwards  the  plaintiffs  In  the  execution  sued 
the  plaintiff  herein  for  negligence  In  not  collect- 
ing the  execution,  of  which  suit  the  deputy  had 
notice.  Thereafter  the  plaintiffs  In  the  execu- 
tion recovered  a  Judgment  In  their  action 
against  the  plaintiff,  as  sheriff,  which  the  plain- 
tiff   paid,    and    thereupon    brought    an    action. 
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•against  the  defendants  herein,  his  deputy,  and 
biB  sureties,  to  the  sheriff,  to  recover  the  amount 
of  the  judgment  which  he  had  l>een  compelled  to 
pay  by  reason  of  the  negligent  acts  and  omis- 
sions of  the  deputy.  The  defendants,  who  were 
sureties,  had  no  notice  of  the  action  against  the 
sheriff.  The  surety  offered  to  prove  on  the  trial 
facts  which  he  claimed  excused  his  principal, 
the  deputy  sheriff  and  by  relation  the  sheriff, 
-from  liability  to  the  plaintiffs  in  the  execution. 
It  was  held  that  the  sureties  of  the  deputy  were 
concluded  by  the  Judgment  against  the  plaintiff 
as  sheriff.  Fay  v.  Ames,  44  Barb.  827.  In  this 
case  the  condition  of  the  bond  was  that  the 
•deputy  should  well  and  sufficiently  indemnify 
and  keep  harmless  the  plaintiff  from  Itnd  of  all 
-manner  of  all  costs,  charges,  damages,  and  ex- 
penses which  he  might  incur  or  be  put  to  by 
reason  of  any  act  or  acts,  omission  or  omissions, 
-ot  the  deputy.  The  court  distinguished  Thomas 
V.  Uubbell,  15  N.  Y.  405,  69  Am.  Dec.  610,  for 
the  reason  that  the  condition  of  the  bond  in 
that  case  did  not  contain  the  Indemnity  clause. 
In  an  action  by  an  execution  creditor  against 
■a  sheriff  for  the  failure  of  his  deputy  to  pay 
over  money  made  on  the  execution,  the  deputy 
was  present  at  the  trial  and  examined  as  a  wit- 
ness, and  there  was  a  verdict  and  Judgment  for 
the  plaintiff  against  the  sheriff.  In  an  action 
by  the  sheriff  against  the  deputy  and  his  sure- 
ties on  their  bond  with  condition  to  indemnify 
the  sheriff  from  ail  loss  and  damage  from  the 
conduct  of  the  deputy  in  his  office,  the  Judgment 
against  the  sheriff,  in  the  absence  of  fraud  or 
collusion,  is  conclusive  evidence  of  the  default 
of  the  deputy  against,  not  only  the  deputy,  but 
■also  his  sureties.  The  sureties  of  the  deputy 
have  no  right  to  require  the  sheriff  to  do  more 
than  to  notify  the  deputy  to  defend  the  action, 
and,  having  done  that,  the  sheriff  may  leave  the 
defense  of  the  action  to  the  deputy,  and  may 
look  to  the  deputy  and  his  sureties  for  full  and 
■complete  indemnity  against  any  Judgment  which 
may  be  recovered  In  the  action,  and  against  the 
<costs  of  defending  it.  Munford  ▼.  Overseers  of 
l^oor,  2  Band  (Va.)  313,  distinguished  on  the 
ground  that  the  contract  in  the  present  case 
was  one  of  indemnity,  and  in  the  case  cited  it 
was  not,  but  waa  one  which  came  within  the 
rule  there  referred  to.  Jacobs  v.  Hill,  2  Leigh, 
393,  was  also  distinguished,  on  the  ground  that 
It  was  not  necessary  to  decide,  and  was  not  de- 
cided In  that  case,  that  the  Judgment  against 
the  sheriff  was  not  conclusive  evidence  against 
the  sureties  of  the  deputy,  but  it  was  sufficient 
to  decide,  as  it  was  decided,  that  such  a  Judg- 
ment was  prima  facie  evidence  against  them. 
Crawford  v.  Turk,  24  Gratt.  176.  In  this  case 
most  of  the  authorities  cited  by  the  court  are 
-not  cases  where  the  bond  contained  the  condi- 
tion that  the  sureties  should  be  liable  generally 
(for  the  good  conduct  of  the  official  and  the  pay- 
ment of  money,  but  are  cases  of  bonds  of  execu- 
tors or  administrators  or  indemnity  bonds 
against  damage,  etc.,  in  consequence  of  levying 
an  execution  upon  certain  property,  and  others 
of  that  character,  where  the  condition  of  the 
bond  refers  to  particular  acts  and  things.  It 
aeems  in  this  case  the  condition  of  the  bond  in 
its  terms  referred  by  necessary  construction  to 
suits  against  the  sheriff — to  Judgment  against 
him  for  damages  and  costs.  It  is  believed  that 
in  all  such  cases  the  rule,  as  established  by  the 
larger  number  of  authorities,  is  that  the  sure- 
ties are  concluded  by  a  Judgment  against  the 
principal,  even  though  they  had  no  notice  of  the 
■action  or  proceeding  in  which  such  Judgment 
was  rendered ;  although  there  are  quite  a  num- 
ber of  cases  holding  that  such  a  Judgment  is 
only  prima  facie  evidence  against  the  sureties. 
See  Executor 9,  administrators,  and  guardian*, 
4nfra,  VII. 
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The  plaintiff  was  sned  as  sheriff  on  account 
of  the  default  of  one  of  the  defendants,  who 
was  his  deputy,  In  neglecting  to  pay  over  to 
the  creditor  the  moneys  collected  by  him  upon 
a  certain  execution.  Judgment  was  rendered 
against  the  plaintiff  for  the  amount  of  the  execu- 
tion collected.  The  deputy  had  notice  of  the 
suit  against  the  plaintiff,  and  appeared,  and 
took  upon  himself  the  defense  of  the  action. 
The  other  defendants,  who  were  the  sureties  on 
the  bond  of  the  deputy  to  the  sheriff,  had  no 
notice  of  the  suit.  From  a  Judgment  in  favor  of 
the  plaintiff  the  defendants  by  the  proper  pro- 
ceeding removed  the  case  to  the  supreme  court. 
The  court,  in  holding  that  the  Judgment  against 
the  sheriff  was  conclusive,  not  only  against  the 
deputy,  but  also  against  the  other  defendants  aa 
sureties  on  his  bond,  said:  "The  rule  of  law 
that  none  shall  be  bound  by  a  Judgment  bnt  par- 
ties and  privies  is  founded  In  Justice.  It  would 
be  most  unjust — contrary  to  all  ideas  of  the 
administration  of  Justice  In  civilized  countries 
— to  hold  that  a  Judgment  should  be  binding  up- 
on one  who,  neither  by  himself  nor  by  one  rep- 
resenting him  and  identified  in  interest  with 
him,  has  had  an  opportunity  to  appear  in  court 
and  make  defense.  The  difficulty  in  applying 
the  rule  Is  to  determine  who  are  privies.  The 
general  doctrine  as  expressed  by  Mr.  Greenleaf 
is  that  the  person  who  represents  another,  and 
the  person  who  Is  represented,  have  a  legal  iden- 
tity, so  that  whatever  binds  the  one  in  relation 
to  the  subject  of  their  common  Interest  binds 
the  other  also.  1  Greenl.  Bv.  8  536,.  p.  710." 
Chamberlain  ▼.  Godfrey,  36  Vt.  880,  84  Am. 
Dec.  690. 

For  an  act  of  the  deputy  he  was  called  in  war- 
ranty by  the  sheriff.  Judgment  was  rendered 
against  the  sheriff  and  his  sureties,  and  against 
the  deputy  in  warranty.  The  defendants  ap- 
pealed, but  the  deputy  allowed  the  Judgment  In 
warranty  to  stand  without  Joining  in  the  ap- 
peal. In  an  action  by  the  sheriff  against  the 
deputy  and  his  sureties  for  the  use  of  the  sher- 
iff's sureties,  to  recover  the  amount  which  they 
had  been  compelled  to  pay  under  the  Judgment 
above  referred  to,  it  was  held,  reversing  the 
Judgment  of  the  trial  court,  that  the  Judgment 
against  the  deputy  in  warranty  must  be  con- 
sidered as  rea  judicata  against  him,  and  that  his 
sureties  were  in  the  same  attitude  with  their 
principal.     Simpson  v.  Lewis,  19  La.  Ann.  453. 

A  sheriff  and  his  sureties  are  liable  for  the 
acts  of  such  sheriff  done  colore  ofUdi.  A  sher- 
iff and  his  sureties  are  liable  for  the  acts  of  the 
deputy  .of  such  sheriff  done  colore  officii,  A  dep- 
uty and  his  sureties  are  liable  to  the  sheriff 
for  the  acts  of  the  deputy  done  colore  officii. 
In  this  case  the  sheriff  appointed  his  deputy, 
who  gave  the  usual  bond,  and  the  deputy  after- 
ward took  possession  of  an  estate  and  adminis- 
tered it  in  the  name  of  the  sheriff  as  adminis- 
trator de  honia  non,  collected  the  debts,  paid 
claims,  and  consented  to  an  order  in  a  chancery 
suit  against  the  sheriff  as  such  administrator, 
which  recited  the  fact  that  the  sheriff  was  ap- 
pointed such  administrator.  A  settlement  was 
made  in  the  suit,  and  a  decree  rendered  against 
the  sheriff  as  such  administrator  for  a  sum  of 
money,  which  the  sheriff  paid  on  an  execution 
Issued  under  the  decree,  and  brought  a  suit 
against  his  deputy  and  the  sureties  on  his  offi- 
cial bond  as  deputy  sheriff  to  recover  th<> 
amount  so  paid,  he  having  collected  the  money 
from  the  estate,  and  being  In  default.  There 
appeared  no  order  on  the  proper  record  showing 
the  estate  had  been  in  fact  committed  to  the 
sheriff.  It  was  held  that  the  acts  of  the  deputy 
under  the  circumstances  In  administrating  on  the 
estate  were  done  colore  officii,  and  the  deputy 
and  his  sureties  were  liable  to  the  sheriff  for 
the  default.     Lucas  v.  Locke,  11  W.  Va.  82. 
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In  Hand  v.  Taylor,  4  Ind.  409,  ft  was  held 
that  a  Jnd«:ment  against  a  siarsbal  for  taking 
insafficlent  ball  was  conclusive  in  an  action  by 
the  mai-shaJ  on  a  bond  against  a  deputy  marshal 
4ind  his  sureties,  where  the  defendants  were 
notified  of  the  action  against  the  marshal,  and 
authorised  to  plead  and  offer  such  evidence  of 
the  action  as  they  might  desire. 

VI.  Judgment  in  favor  of  principal. 

In  United  States  y.  Allsbury,  4  Wall.  186, 
4ub  nom.  United  States  y.  Burbank,  18  L.  ed. 
221,  Allsbury  had  become  bound  as  surety  in 
the  official  bond  of  a  postmaster,  and  Judgment 
had  been  obtained  against  the  postmaster  and 
another  of  the  sureties ;  thereafter  the  present 
suit  on  the  same  official  bond  was  brought 
against  the  personal  representatives  of  Alls- 
bury, and  the  case  came  on  for  trial,  after  the 
trial,  verdict,  and  judgment,  just  metloned, 
against  the  principal,  and  the  other  surety. 
The  judgment  was  pleaded  puis  darrein  continu- 
ance, in  this  snit,  for  the  purpose  of  reducing 
the  recovery  to  the  amount  of  that  judgment ; 
which  was  admitted  by  the  court  with  instruc- 
tions accordingly,  under  which  the  jury  found 
a  verdict  for  the  amount  of  the  judgment.  In 
affirming  the  judgment  the  Supreme  Court  of 
the  United  States,  Mr.  Justice  Nelson  deliver- 
ing the  opinion  of  the  court,  said:  **It  Is  un- 
necessary to  refer  to  authorities  to  show  that  the 
liability  of  the  surety  cannot  exceed  that  of  his 
principal :  and  that  amount  having  been  fixed 
by  a  Judgment  at  law,  It  formed  the  rule  to 
determine  the  sum  to  be  recovered  In  this  suit. 
The  verdict  and  Judgment  were  competent  evi- 
dence on  behalf  of  the  surety  for  this  purpose ; 
indeed,  the  highest  evidence  of  the  fact.  Other 
iiuestlons  would  have  arisen  if  this  Judgment 
bad  been  offerad  against  the  surety." 

Sureties  are  responsible  on  their  bond  when- 
ever their  principal  is ;  and  when  he  is  not,  they 
are  not ;  and  consequently  when  they  are  not,  he 
is  not.     Hobbs  v.  Middleton,  1  J.  J.  Marsh,  176. 

An  estoppel,  arising  out  of  the  judgment  of  a 
court  of  competent  Jurisdiction,  Is  equally  con- 
clusive upon  all  the  parties  to  the  action  and 
their  privies.  It  may  not  be  Invoked  or  repu- 
diated at  the  pleasure  of  one  of  the  parties  and 
as  hla  interest  may  happen  to  require.  Brook- 
lyn City  &  N.  R.  Co.  V.  National  Bank  of  the 
Republic,  102  U.  S.  14,  26  L.  ed.  61. 

In  an  action  against  a  sheriff  and  the  sureties 
on  his  official  bond  judgment  was  recovered 
against  the  sureties,  after  which,  In  a  trial  of 
the  issue  between  the  plaintiff  and  the  sheriff, 
Judgment  was  rendered  In  favor  of  the  latter. 
It  was  held  that  a  court  of  equity  should  per- 
petually restrain  the  collection  of  the  judgment 
against  the  sureties.  Ames  v.  Maclay,  14  Iowa, 
281. 

A  mle  nisi  had  been  obtained  against  a  sher- 
iff for  alleged  breach  of  his  official  duty,  to 
which  the  sheriff  answered,  and  upon  the  issue 
thus  joined  there  was  a  verdict  and  judgment 
In  favor  of  the  sheriff.  Subsequently  an  action 
was  brought  for  the  same  alleged  breach  of  duty 
against  the  sheriff  and  his  sureties.  It  was 
held  that  the  sureties  could  avail  themselves  of 
the  former  judgment  in  favor  of  their  princi- 
pal, although  they  were  not  parties  thereto. 
Brown  v.  Bradford,  30  Ga.  027 ;  s.  p.  Chapman 
V.  Smith,  16  How.  114,  14  L.  ed.  868. 

VII.  Executors,  administrators,  and  guardians. 

Whether  the  bond  given  by  an  executor,  ad- 
tnlnistrator,  or  guardian  may  be  properly  termed 
an  official  bond  is  a  question.  The  bond  of  an 
administrator  has  been  characterized  as  such. 
Hobbs  V.  Middleton,  1  J.  J.  Marsh,  176.  But, 
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strictly  oi^aklng,  it  can  hardly  be  considered  as 
the  bond  of  an  officer,  and,  therefore,  an  official 
bond.  Still,  as  there  are  numerous  instances 
where  the  decisions  in  actions  upon  bonds  of 
that  character  have  been  cited  as  authority  In 
cases  involving  the  liability  of  a  surety  upon 
what  Is  undoubtedly  an  official  bond,  by  both 
coart  and  counsel,  it  has  been  deemed  advisable 
to  give  a  list  of  the  decisions  as  to  the  effect 
of  a  judgment  against  the  principal  upon  the 
rights  of  a  surety  In  this  class  of  bonds.  And 
as  In  the  case  of  bonds  of  the  character  before 
alluded  to,  so  also  in  regard  to  these,  the  courts 
will  be  found  to  differ,  in  their  several  decisions, 
as  to  the  rights  and  liabilities  of  the  surety. 

a.  When  not  evidence. 

M'Keilar  v.  Bowell,  11  N.  C.  (4  Hawks)  34 ; 
Mecklenburg  County  Ct.  v.  Oark,  11  N.  C.  (4 
Hawks)  43;  Washington  County  Ct.  v.  Harra- 
mond,  11  N.  C.  (4  Hawks)  341 ;  Strickland  v. 
Murphy,  52  N.  C.  (7  Jones  L.)  242. 

a'he  rule  in  North  Carolina  as  laid  down  In  the 
above  cases  has  been  twice  changed  by  the  stat- 
ute since  their  rendition.  The  act  of  1S44 
changed  the  rule,  and  rendered  competent 
against  the  sureties  to  official  bonds,  and  those 
given  by  executors,  administrators,  and  guard- 
ians, whatever  evidence  would  be  competent 
against  the  principals,  and  this  was  declared  to 
be  conclusive  where  the  evidence  was  a  judg- 
ment against  him.  SUte  ea  rel.  Brown  v.  Pike, 
74  N.  C.  531 ;  Badger  v.  Daniel,  70  N.  C.  372. 

Thereafter  the  act  of  1881  was  passed  amend- 
ing the  previous  enactment,  making  the  evidence 
"presumptive  only**  against  the  sureties.  The 
Code,  i  1345.  Moore  v.  Alexander,  06  N.  C.  34, 
1  S.  B.  536. 

b.  When  prima  facie  evidence. 

Smith  V.  Smlthson,  48  Ark.  261,  8  S.  W.  40 ; 
Biggins  V.  Raiscb,  107  Cal.  210,  40  Pac.  333 ; 
Bryant  v.  Owen,  1  Ga.  355 ;  Bradwell  v.  Spencer, 
16  Ga.  578;  Haddock  v.  Perham,  70  Ga.  572; 
Bennett  v.  Graham,  71  Ga.  211 ;  Gibson  v.  Rob- 
inson, 00  Ga.  756,  16  S.  E.  060 ;  Bird  v.  Mitch- 
ell, 101  Ga.  46,  28  S.  E.  674;  Brown  v.  Wiley, 
107  Ga.  85,  32  S.  B.  005 ;  Weaver  v.  Thornton, 
63  Ga.  655;  Fauntleroy  v.  Lyle,  5  T.  B.  Mon. 
266 ;  Verret  v.  Belanger,  6  La.  Ann.  100 ;  Canal 
&  Bkg.  Co.  V.  Brown,  4  La.  Ann.  545 ;  Furguson 
V.  Glaze,  12  La.  Ann.  667 ;  Fusel  ler  v.  Bablneau, 
14  La.  Ann.  777  ;  Iglehart  v.  State  use  of  Macku- 
bln,  2  Gill  &  J.  235  ;  Parr  v.  State  use  of  Cockey, 
71  Md.  220,  17  Atl.  1020 ;  Lipscomb  v.  Postell, 
38  Miss.  476,  77  Am.  Dec.  651;  State  use  of 
Balrd  v.  Hull,  58  Miss.  626 ;  Williams  v.  State 
use  of  Flippln,  68  Miss.  680,  10  So.  52 ;  Thomas 
V.  Hubbell,  35  N.  Y.  121 ;  DeGrelff  v.  Wilson,  30 
N.  J.  Bq.  435;  Moore  v.  Alexander,  06  N.  C. 
34,  1  S.  E.  536 ;  Vanhook  v.  Barnett,  4  Dev.  L. 
268;  Todd  v.  Lewis,  2  Handy  (Ohio)  280; 
Charleston  Dlst.  v.  Condy,  2  Hill  L.  313;  The 
Ordinary  v.  Carllle,  1  McMull.  L.  100 ;  Young  v. 
Kennedy,  2  McMull.  L.  80;  Henderson  v.  Ken- 
ner,  1  Rich.  L.  474  ;  Slmkins  v.  Cobb,  2  Ball.  L. 
60 ;  Lucas  v.  Guy,  2  Ball.  L.  403 ;  Lyies  v.  Cald- 
well, 3  McCord  L.  225;  Shelton  v.  Cureton,  8 
McCord  L.  412;  Norton  v.  Wallace,  1  Rich.  L. 
507  ;  Norton  v.  Wallace,  2  Rich.  L.  460 ;  Hobson 
V.  Yancey,  2  Gratt.  73;  Jones  v.  Williams,  10 
L.  J.  Bxch.  N.  S.  120 ;  Wilbur  v.  Hutto,  25  S.  C. 
246. 

c  When  conclusive  evidence. 

Stovall  V.  Banks,  10  Wall.  583,  10  L.  ed. 
1036 :  Limestone  County  Ct.  Judge  v.  Coalter,  3 
Stew.  &  P.  (Ala.)  348;  Burke  v.  Adkins,  2  Port. 
(Ala.)  23G;  Williamson  v.  Howell,  4  Ala.  608; 
Slatter  v.  Glover,  14  Ala.  648,  48  Am.  Dec.  118 ; 
Chilton  V.  Parks,  15  Ala.  671 ;  Perkins  ▼•^QP^i  ^ 
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16  Ala.  0 :  Lamkin  ▼.  Beyer,  10  Ala.  228 ;  Watta 
V.  Gayle,  20  Ala.  817;  Kyle  ▼.  Mays,  22  Ala. 
692;  HoIIey  y.  Acre,  23  Ala.  603;  Seawell  y. 
Buckley,  54  Ala.  502 ;  Jones  y.  Ritter,  56  Ala. 
270 ;  Glenn  y.  Bllllngslea,  64  Ala,  345 ;  Ilalley 
V.  Boyd,  64  Ala.  300 ;  Means  y.  Hicks.  65  Ala. 
241 ;  Grlmmet  y.  Henderson,  66  Ala.  521 ;  Mar- 
tin y.  Tally,  72  Ala.  23  ;  Banks  y.  Speers,  07  Ala. 
560,  11  So.  841 ;  Street  y.  Henry,  124  Ala.  153, 
27  So.  411;  Irwin  y.  Backus,  25  Cal.  214,  85 
Am.  Dec.  125 :  Brodrlb  y.  Brodrlb,  56  Cal.  563 ; 
Chaquctte  y.  Ortet,  60  Cal.  504  ;  Wllley  y.  Paulk, 
6  Conn.  74;  Ralston  y.  Wood,  15  III.  150,  58 
Am.  Dec.  604 :  Iloush  y.  People  use  of  Camp,  66 
111.  178 :  McCIeary  y.  Menke,  100  111.  204 ;  Ne- 
yltt  y.  Woodburn,  160  111.  203,  43  N.  B.  385; 
Ryan  y.  People  use  of  Degan,  165  111.  143,  46 
N.  E.  206 ;  Moulding  y.  Wilharts,  160  111.  422, 
48  N.  E.  189 ;  Ream  y.  Lynch,  7  III.  App.  161 ; 
Neyltt  y.  Woodburn,  56  111.  App.  346 ;  Goodwin 
V.  Wilson,  1  Blackf.  344 ;  Salyer  y.  State  ew  rel. 
Tyner,  5  Ind.  202 ;  State  ex  rel.  Fayorite  y. 
Slauter,  80  Ind.  507;  McWllliams  y.  Kalbach, 
55  Iowa,  110 :  Knepper  y.  Glenn,  73  Iowa,  730, 
36  N.  W.  763;  Hobbs  y.  Mlddleton,  1  J.  J. 
Marsh,  176;  McCalla  y.  Patterson,  18  B.  Men. 
201 ;  Hayes  y.  Seayer,  7  Me.  237 ;  Thurlough  y. 
Kendall,  62  Me.  166;  Bourne  y.  Todd,  63  Me. 
427;  Jenkins  y.  State  use  of  Stay  lor,  76  Md. 
255,  23  Atl.  608,  700 ;  Heard  y.  Lodge.  20  Pick. 
53,  32  Am.  Dec.  107 ;  White  y.  Weatherbee,  126 
Mass.  450;  Dennie  y.  Smith,  120  Mass.  143; 
Botkin  y.  Kleinschmldt,  21  Mont.  1,  52  Pac. 
563;  Kenck  y.  Parchen,  22  Mont.  510,  57  Pac. 
04 ;  State  use  of  Griffith  y.  Holt,  27  Mo.  340.  72 
Am.  Dec.  273;  Taylor  y.  Hunt,  34  Mo.  205; 
State  ew  reU  Christy  y.  Donegan,  12  Mo.  App. 
100;  Judge  of  Probate  y.  SuUoway,  68  N.  U. 


511,  40  L.  R.  A.  847,  44  Atl.  720 ;  Annett  y. 
Terry,  35  N.  Y.  256 ;  CasonI  y.  Jerome,  58  N.  Y. 
315 ;  Gerould  y.  Wilson,  81  N.  Y.  573 ;  Scofleld 
y.  Churchill.  72  N.  Y.  565 ;  Harrison  y.  Clark, 
87  N.  Y.  572 ;  Deobold  y.  Oppermann,  111  N.  Y. 
531,  2  L.  R.  A.  644,  10  N.  E.  04 ;  Douglass  y. 
Ferris,  138  N.  Y.  102,  33  N.  E.  1041 ;  McMahon. 
y.  Smith,  24  App.  Diy.  25,  40  N.  Y.  Supp.  03 ; 
Baggott  y.  Boulger,  2  Duer,  160;  Corbln  v. 
Westcott,  2  Dem.  650 ;  People  etc  rel.  Demarest 
y.  Laws,  3  Abb.  Pr.  450 ;  State  ex  rel.  Brown  y. 
Pike,  74  N.  C.  531 ;  Badger  y.  Daniel,  70  N.  C. 
372 ;  Bralden  y.  Mercer,  44  Ohio  St.  830,  7  N. 
E.  155 ;  Slagle  y.  Entrekln,  44  Ohio  St.  637,  10- 
N.  E.  675 ;  Perkins  y.  Scott,  0  Ohio  C.  C.  207 ; 
Garber  y.  Com.  7  Pa.  265;  Com.  use  of  Stub 
y.  Stub,  11  Pa.  150,  51  Am.  Dec.  515;  Com.  y. 
Wenrick,  8  Watts,  160 ;  Com.  use  of  Shaffer  y. 
Julius,  173  Pa.  322.  34  Atl.  21;  Re  Yung  (Pa.) 
48  Atl.  602 ;  Boyd  y.  Caldwell,  4  Rich.  L.  117 ; 
Seat  V.  Cannon,  1  Humph.  471;  Gray  y.  Mc- 
Farland,  20  Tex.  163 ;  Stewart  y.  Morrison,  81 
Tex.  306.  17  S.  W.  15;  Bopp  y.  Hansford,  18- 
Tex.  Ciy.  App.  840,  45  S.  W.  744 ;  Homung  y. 
Schramm,  22  Tex.  Ciy.  App.  327,  54  S.  W.  615 ; 
Fahey  v.  Boulmay  (Tex.  Ciy.  App.)  50  S.  W. 
300:  Crim  y.  England,  46  W.  Va.  480,  33  S. 
E.  310 ;  Shepard  y.  Pebbles,  38  Wis.  373  ;  Hold- 
en  y.  Curry,  86  Wis.  504,  55  N.  W.  065  ;  Meyer 
y.  Barth,  07  Wis.  352,  72  N.  W.  748 ;  Gillett  y. 
Wiley,  126  111.  310,  10  N.  E.  287 ;  Frank  y.  Peo- 
ple use  of  Hoecker,  147  111.  105,  35  N.  E.  530 ; 
People  use  of  Sexton  y.  Seelye,  146  111.  180,  32 
N.  E.  458 ;  Kattelman  y.  Guthrie,  142  HI.  357,. 
31  N.  B.  580 ;  Ammons  y.  People  use  of  Hoke,, 
11  HI.  6;  Fogarty  v.  Ream,  100  111.  366. 
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Re  A.  P.  SCHELD. 

(104  Fed.  870.) 

A  life  Insurance  policy-  of  A  bankrupt 
yyblcli  bas  a  casb-Murrender  valne 
pasnes  to  bis  trustee  in  bankruptcy  as 
assets  under  the  bankrupt  act  of  1808,  i  70, 
unless  its  cash-surrender  yalue  is  paid  oyer 
or  secured  to  the  trustee,  although  by  the 
laws  of  the  state  in  which  the  bankrupt  re- 
sides such  policies  are  exempt  from  claims  of 
creditors,  and  the  bankrupt  act,  |  6,  proyides, 
in  general,  that  the  same  exemptions  shall 
exist  under  that  act  as  exist  under  state  laws, 
since  the  specific  provisions  of  |  70,  proyld- 
ing  that  such  a  policy  shall  pass  to  the  trus- 
tee unless  its  cash-surrender  yalue  Is  paid 
oyer,  constitute  a  limitation  of  the  more  gen- 
eral proyislons  of  f  6. 

(November  5,  1000.) 

APPEAL  by  petitioner  from  a  judgment  of 
the  District  Court  of  the  United  States 
for  the  Northern  District  of  California 
denying  his  claim  to  exemption  of  certain 
life  insurance  policies  from  surrender  to  a 
bankruptcy  trustee.     Affirmed. 

Before  Oilbert  and  Rosa,  Circuit  Judges, 
and  Uatcley,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

Note. — Life  Insurance  as  assets  of  bankrupt 
or  Insolvent,  see  prior  cases  In  this  series  of 
Morals  v.  Dodd  (Ga.)  50  L.  R.  A.  33,  and  note; 
Lehman  v.  Gunn  (Ala.)  51  L.  R.  A.  112. 
62  L  R.  A. 


Mcsaia.  A.  BC  Jobnson  and  Biordan  ^ 
Lande  for  petitioner. 

Mr.  Isaac  Joseph,  for  respondent: 

Giving  to  the  words  used  in  S  70  of  the 
bankrupt  act  of  1808  their  usual  and  fair 
import,  they  clearly  declare  that  policies  of 
insurance  of  the  character  of  that  m  issue  in 
this  case  pass  to  the  trustee  as  part  of  the 
assets  of  the  bankrupt,  and  as  those  worda 
deal  with  a  specific  matter  they  must  be 
construed  to  be  a  limitation  upon  the  gen- 
oral  declaration  with  respect  to  exemption 
found  in  S  6. 

Re  Lange,  01  Fed.  361 ;  Re  Steele,  OS  Fed. 
78;  Re  Diack,  100  Fed.  770. 

Money  due  upon  a  policy  of  life  insurafice,. 
payable  to  the  testator  or  intestate,  for  the 
sole  use  and  benefit  of  himself  or  his  legal 
representatives,  or  according  to  his  will,  are 
assets,  which  it  is  the  administrator's  or 
executor's  duty  to  collect  and  administer 
for  the  benefit  of  creditors  and  distributees. 

Boyden  v.  Mfiaaackusetta  Mut,  L.  Ins.  Co. 
153  Mass.  544,  27  N.  £.  660;  Harding  v. 
Littledale,  150  Mass.  100,  22  N.  E.  703; 
Union  Mut.  L,  fna.  Co.  v.  Stevens,  10  Fed. 
671;  Johnson  v.  Van  Epps,  110  111.  561. 

One  clause  of  a  statute,  apparently  con- 
clusive as  to  some  particular  thing,  may  be 
enlarged  or  limited  by  other  provisions  of 
the  statute  upon  the  same  subject. 

San  Diego  v.  Grannias,  77  Cal.  514,  10  Pac» 
876.  .  , 

Digitized  by  VjOOQIC 


1900. 


Be  SCHKLD. 


ISO 


,  Circuit  Judge,  delivered  the  opinion 
«f  the  court: 

In  this  matter  the  sole  question  presented 
for  decision  is  whether  insurance  policies 
having  a  cash  surrender  value,  and  exempt 
from  execution  under  the  laws  of  the  state, 
pass  to  the  trustee  of  the  bankrupt  as  assets 
unless  the  insured  secures  to  the  trustee 
such  cflBh-surrender  value.  Section  6  of  the 
present  bankrupt  act  declares:  ''That  this 
act  shall  not  affect  the  allowance  to  bank- 
rupts of  the  exemptions  which  are  prescribed 
by  the  state  laws  in  force  at  the  time  of  the 
filing  of  the  petition  in  the  state  wherein 
thev  have  had  their  domicil  for  the  six 
months,  or  the  ereater  portion  thereof,  im- 
mediately preceding  the  filing  of  the  pe- 
tition."    [30  Stat,  at  L.  644.] 

This,  as  ^vill  be  seen,  is  a  general  pro- 
vision, and,  if  it  stood  alone,  would  clearly 
-exempt  the  policy  in  question;  for,  under 
the  law  of  California,  such  a  policy  is  ex- 
•empt.  But  in  a  later  section  of  the  bank- 
rupt act  (5  70)  it  is  declared  that  the 
trustee  of  the  estate  shall  become  vested  by 
•operation  of  law  with  the  title  of  the  bank- 
rupt, "except  in  so  far  as  it  is  to  property 
which  is  exempt,  to  all  .  .  .  property 
which,  prior  to  the  filing  of  the  petition,  he 
•could  by  any  means  have  transferred,  or 
which  might  have  been  levied  upon  and  sold 
under  judicial  process  against  him:  pro- 
vided, that  when  any  bankrupt  shall  have 
any  insurance  policy  which  has  a  cash-sur- 
render value  payable  to  himself,  his  estate 
or  personal  representatives,  he  may,  within 
thirty  days  after  the  cash-surrender  value 
has  been  ascertained  and  stated  to  the 
trustee  by  the  company  issuing  the  same, 
pay  or  secure  to  the  trustee  the  sum  so  as- 
■certained  and  stated,  and  continue  to 
hold,  own,  and  carry  such  policy  free  from 
the  claims  of  the  creditors  participating  in 
•the  distribution  of  his  estate  under  the  bank- 
ruptcy proceedings;  otherwise  the  policy 
shall  pass  to  the  trustee  as  assets."  In  re- 
spect to  these  provisions  we  agree  with  the 
views  of  Judge  Shiras  as  expressed  in  Re 
Lange,  01  Fed.  361,  that  fi  6  "is  the  declara- 
tion of  the  general  purpose  of  Congress  to 
secure  to  bankrupts  the  exemption  provided 
ior  by  the  laws  of  the  state  in  which  they 


reside,  but  that  this  general  purpose  is 
limited  by  the  subsequent  clause  of  §  70, 
which  declares  the  rule  to  be  applied  with 
respect  to  a  named  and  particular  kind  of 
property,  to  wit,  policies  of  insurance  hav- 
ing a  surrender  value  payable  to  the  bank- 
rupt or  his  estate.  The  fact  that  this  special 
clause  is  preceded  by  the  word  'provided' 
does  not  in  any  sense  limit  the  force  thereof. 
Thus,  in  Georgia  R.  d  Bkg.  Co,  v.  Smith, 
128  U.  S.  174,  32  L.  ed.  377,  0  Sup.  a.  Rep. 
47,  it  is  said:  'It  is  a  common  practice  in 
legislative  proceedings,  on  the  consideration 
of  bills,  for  parties  desirous  of  securing 
amendments  to  them  to  precede  their  pro- 
posed amendments  with  the  term  "provided," 
so  as  to  declare  that,  notwithstanaing  exist- 
ing provisions,  the  one  thus  expressed  is  to 
prevail ;  thus  having  no  greater  signification 
than  would  be  attached  to  the  word  "but*' 
or  "and"  in  the  same  place,  and  simply  serv- 
ing to  separate  or  distinguish  the  dififerent 
paragraphs  or  sentences.'  Giving  to  the 
words  used  in  fi  70  their  usual  and  fair  im- 
port they  clearly  declare  that  policies  of  in- 
surance of  the  character  of  that  in  issue  in 
this  case  pass  to  the  trustee  as  part  of  the 
assets  of  the  bankrupt;  and,  as  these  words 
deal  with  a  specific  matter,  they  must  be  con- 
strued to  be  a  limitation  upon  the  general 
declaration  with  respect  to  exemptions  found 
in  §  6."  It  will  be  seen  that  the  clause  of  § 
70  above  quoted  does  not  include  policies  of 
insurance  payable  to  the  wife,  children,  or 
other  kin  of  the  bankrupt,  but  is  limited  to 
policies  the  proceeds  of  which  are  payable  to 
the  bankrupt  himself,  his  estate,  or  personal 
representatives.  The  enactment  does  not  de- 
prive the  family  of  a  debtor  of  the  protec- 
tion which  he  may  have  secured  to  them  in 
taking  out  policies  for  their  benefit  payable 
at  his  death,  but  it  does  prevent  debtors 
from  availing  themselves  of  the  opportunity 
of  making  investments  for  their  own 
benefit  in  the  form  of  endowment  policies, 
or  policies  payable  to  themselves,  and 
holding  the  same  while  seeking  a  dis- 
charge from  their  debts  through  the  bank- 
rupt act.  If  there  is  anything  unjust  or  un- 
wise in  this, — ^which,  however,  we  are  unable 
to  see, — ^the  remedy  is  with  Congress  alone. 
Tiie  judgment  %9  affirmed* 


MICHIGAN  SUPREME  COURT. 


John  MONROE,  Jr., 

O'Brien  J.  ATKINSON,  St.   Clair    Qrcuit 
Judge. 


(. 


.Mich.. 


.) 


The  common-la^r  prlvllegre  of  exemp- 
tion from  »rre«t  ^irblle  attendlngr 
court  does  not  extend  to  the  owner  of  a  ves- 
sel who  has  delivered  possession  of  her  un- 


der a  contract  of  sale  free  from  liens,  when, 
on  notice  that  the  vessel  has  been  libeled, 
he  goes  to  the  court  at  the  request  of  the 
purchaser,  made  under  advice  of  counsel,  to 
see  if  he  cannot  arrange  for  the  discharge 
of  the  boat,  and  Is  arrested  in  another  suit 
brought  by  the  same  attorney  by  whose  ad- 
vice the  purchaser  had  sent  for  him. 

(Moore  and  Long,  J  J,,  dissent,) 
(December  4,  1900.) 


NoTB. — As  to  exemption  from  process  while 
going  to,  attending,  or  returning  from,  court, 
flee  prior-  eases  In  this  series  of  Mulhearn  v. 
Press  Pub.  Co.  (N.  J.  L.)  11  L.  R.  A.  101; 
Partcer  v.  Marco  (N.  Y.)  20  L.  B.  A.  46 ;  Wilson 
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V.  Donaldson  (Ind.)  8  L.  R.  A.  266,  and  note; 
Holyoke  &  S.  H.  Falls  Ice  Co.  v.  Amsden  (C. 
C.  D.  Mass.)  21  L.  R.  A.  319 ;  Mullen  \.  San- 
born (Md.)  25  L.  R.  A.  721;  Hoffman  v.  Bay 
County  Circuit  Judge  (Mich.)  88  L.  R.  A.  603. 
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PETITION  for  a  writ  of  mandamus  to 
comped  respondent  to  release  petitioner 
from  arrest  upon  the  ground  that  he  had 
come  into  the  jurisdiction  for  the  purpose 
of  attending  a  suit  and  was  therefore  privi- 
leged.   Denied. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Avery  Brothers  for  relator. 

Messrs,  Phillips  ic  Jenks  for  respon- 
dent. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

Monroe,  living  at  Charlevoix,  owned  a 
vessel.  He  sold  and  delivered  her  into  the 
possession  of  Sly  field,  who  paid  $100  in  cash 
and  left  a  draft  and  other  papers  with  Pratt 
&  Davis,  a  law  firm  at  Traverse  City,  to  be 
delivered  to  Monroe  upon  his  executing  a 
proper  bill  of  sale  and  a  bond  to  protect  Sly- 
field  against  liens.  Sperry  commenced  a 
suit  against  the  boat,  for  supplies,  in  the 
Federal  district  court  for  the  eastern  dis- 
trict of  Michigan,  and  the  boat  was  seized 
at  Port  Huron  by  the  United  States  marshal. 
Slyfield  conferred  with  Phillips,  an  attorney 
at  Port  Huron,  to  ascertain  whether  he  could 
safely  pay  the  claim,  and  was  advised  that 
he  could  not,  and  that  Monroe  had  better  au- 
thorize Slyfield  to  pay  it,  or  come  down  to 
Port  Huron  and  arrange  it.  Slyfield  tele- 
graphed Monroe  to  come,  and  he  did  so, 
whereupon  he  was  arrested  at  the  suit  of  one 
Bonnah,  for  whom  Phillips  was  counsel. 
The  circuit  court  refused  to  discharge  him,, 
which  was  asked  upon  the  ground  that  he 
was  privileged  from  arrest. 

The  privilege  of  a  witness  or  suitor  is  to 
be  found  in  the  common  law  or  our  statute 
(Comp.  Laws  1897,  S  10,157).  The  statute 
does  not  cover  this  case,  for  the  relator  did 
not  attend  as  a  witness.  But  the  privilege 
of  a  party  from  arrest  existed  at  common 
law,  and  has  not  been  abrogated.  This 
privilege  applied  to  him  while  in  attendance 
upon  the  court,  and  was  a  rule  of  public 
policy,  based,  not  upon  the  welfare  of  the 
party,  so  much  as  upon  the  protection  of  the 
administration  of  justice;  and  it  extended 
no  further  than  to  the  period  of  his  actual 
attendance  upon  some  judicial  proceeding  or 
inquisition,  and  the  reasonable  time  used  in 
going  to  and  returning  from  such  tribunal. 
I  am  able  to  find  no  sanction  for  the  doctrine 
that  it  protects  a  party  while  going  away 
from  his  residence  to  consult  counsel,  wheth- 
er at  the  place  where  the  court  is  usually 
held  or  elsewhere ;  and  no  case  is  cited  which 
recognizes  it,  while  he  is  in  such  locality  for 
the  purpose  of  settling  his  case.  The  rea- 
son for  this  privilege,  and  its  nature  and 
extent,  are  shown  by  numerous  cases  cited  in 
a  note  to  the  case  of  Mullen  v.  Sanbofyi 
(Md.)  25  L.  R.  A.  721.  We  do  not  quote 
from  them,  for  the  summary  can  as  well  be 
read;  but,  in  our  opinion,  neither  the  cases 
themselves  nor  the  principle  underlying 
them  sanctions  such  an  application  of  the 
doctrine  as  is  sought  here.  Nor  do  the  cases 
from  Michigan  justify  it.  It  is  said  that 
"the  right  of  a  defendant  to  be  sued  at  his 
domicil  is  not  a  technical,  but  a  substantial, 
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right."  If  this  be  true,  the  same  can  be  saidi 
of  the  plaintiff ;  t.  e.,  that  his  right  to  sue  » 
defendant  away  from  his  domicil,  which  he 
may  do  under  the  statute,  is  not  a  technical,, 
but  a  substantial,  one.  If  the  one  is  not  to 
be  deprived  of  a  right  by  disregarding  his- 
privilege,  the  other  is  not,  by  extending  it 
to  cases  not  within  the  rule  or  its  reason. 
In  the  case  of  People  ▼.  Detroit  Superior 
Judge,  40  Mich.  730,  the  plaintiff  was  ar- 
rested and  taken  from  his  domicil  to  the- 
place  where  he  was  sued.  He  was  clearly 
protected  under  the  common-law  rule.  Ii¥ 
Mitchell  V.  Huron  Circuit  Judge,  53  Mich» 
541,  19  N.  W.  176,  a  person  attended  court 
solely  for  the  purpose  of  testifying  as  a  wit- 
ness. He  was  clearly  within  the  statutory 
as  well  as  the  common-law  rule.'  Letherby 
V.  Shaver,  73  Mich.  600,  41  N.  W.  677,  was 
on  all  fours  with  Mitchell  v.  Huron  Circuit 
Judge.  In  Hoffman  ▼.  Bay  Circuit  Judge,, 
113  Mich.  109,  38  L.  R.  A.  663,  71  N.  W.  480,. 
the  rule  was  applied  to  counsel  when  return- 
ing from  a  session  of  this  court,  where  he 
had  argued  a  case.  He  was  protected  both 
by  statute  and  common  law.  The  only  case 
that  seems  to  afford  any  support  to  relator's- 
contention  is  Jacohson  v.  Hosmer,  76  Mich. 
234,42  N.W.lllO.  The  relatorwas  lettobail 
in  the  village  of  Vassar.  The  next  morning 
he  went  to  Detroit  to  consult  counsel  in  re- 
lation to  his  arrest.  While  in  his  office  he 
was  served  with  process  in  favor  of  a  non- 
resident of  the  state.  The  court  did  not  hold 
that  he  was  privileged  because  he  went  to 
consult  counsel,  and  clearly  indicated  that 
the  holding  would  have  been  the  same  had 
he  not  desired  to  consult  counsel.  They  say 
that  "it  appears  that  to  go  by  Detroit  [to  hi» 
home  in  Greenville]  was  as  convenient  and 
usual  as  any  other  route,"  but  that  "this 
does  not  impress  us  as  very  significant,  in- 
asmuch as  it  was  a  common  line  of  travel"^ 
(i.  e.  between  those  places),  and  that  "he 
had  a  right  to  see  his  regular  counsel  on  his 
way  home,"  and  that  "it  cannot  be  treated 
as  going  out  of  his  way  to  do  so."  In  the 
case  before  us  there  was  no  pretense  that  re- 
lator went  to  Port  Huron  to  attend  court,, 
nor,  for  that  matter,  to  see  his  regular  coun- 
sel, or  any  counsel.  There  is  nothing  to  in- 
dicate that  court  was  in  session.  He  went 
there  voluntarily,  at  Slyfield's  request,  to- 
see  if  he  could  not  make  arrangements  to- 
carry  out  his  contract  of  sale,  and  was  no 
more  privileged  than  as  though  he  had  gone 
there  to  sell  his  vessel,  in  the  first  instance,, 
and  had  been  arrested.  His  claim  to  immun- 
ity from  arrest  has  not  the  sanction  of  au- 
thority, and  is  not,  in  our  opinion,  within 
the  reason  of  the  rule  invoked. 

The  order  of  the  learned  circuit  judge 
should  be  affirmed,  and  the  tprit  is  denied. 

Montgomery,  Ch.  J.,  and  Grant,  J.,, 
concurred  with  Hooker,  J. 

Moore,  J.,  dissenting: 

This  is  an  application  for  a  writ  of  manda- 
mus  to  compel  the  respondent  to  release  the 
relator  from  an  arrest  made  at  the  instance 
of   one   Bonnah,  who  conunenced   suit   by^ 
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oapioB  ad  respondendum  against  the  respon- 
dent. Counsel  for  relator  ask  for  his  dis- 
eharge  for  two  reasons:  First,  because  he 
was  decoyed  and  enticed  into  St.  Clair  coun- 
ty for  the  purpose  of  serving  process  upon 
Mm;  second,  because  he  was  privileged  from 
arrest  when  the  process  was  served  upon 
him.  The  circuit  judge  was  of  the  opinion 
that  the  first  of  the  above-named  reasons  did 
not  exist,  and  that  under  the  circumstances 
of  the  case  the  relator  was  not  privileged 
from  arrest. 

There  is  not  very  much  dispute  about  the 
facts.  Mr.  Monroe  is  a  resident  of  Charle- 
voix county.  He  was  the  owner  of  the 
schooner  Annie  P.  Grover.  He  had  agreed 
to  sell  a  half  interest  in  her  to  one  Slyfield. 
Mr.  Sly  field  paid  $100  on  the  purchase  price, 
and  she  had  been  delivered  into  his  posses- 
sion. Mr.  Slyfield  also  left  with  Pratt  & 
Davis,  attorneys  at  Traverse  City,  a  draft 
and  other  papers,  to  be  delivered  to  Monroe 
upon  his  executing  a  proper  bill  of  sale  and 
giving  a  bond  to  protect  Slyfield  from  any 
Uens  against  the  boat.  One  Sperry,  of  Port 
Huron,  commenced  a  suit  against  the  boat, 
for  supplies,  in  the  eastern  district  of  Mich- 
igan, and  the  boat  was  seized  by  the  United 
States  marshal  at  Port  Huron.  Mr.  Slyfield 
conferred  with  Mr.  Phillips,  an  attorney,  as 
to  whether  he  could  safely  pay  the  claim 
against  the  boat,  and  he  was  advised  that 
he  could  not,  as  the  bill  was  a  disputed  one, 
and  that  Monroe  had  either  better  authorize 
Slyfield  to  pay  the  claim,  or  make  arrange- 
ments at  Traverse  City  to  have  it  paid,  or 
come  to  Port  Huron  and  arrange  it.  Mr. 
Slyfield  telegraphed  to  Monroe  that  the  boat 
had  been  seized,  and  to  come  at  once.  De- 
cember Ist  Monroe  telegraphed  to  Slyfield  to 
wire  Pratt  &  Davis  to  send  all  papers,  and 
that  he  would  leave  the  same  night.  On  the 
same  day  Slyfield  telegraphed  Pratt  &  Davis 
to  send  papers,  and  on  the  same  day  Mr. 
Phillips  sent  a  like  telegram.  Mr.  Monroe 
arrivcMl  in  Port  Huron  the  next  day,  and  was 
promptly  arrested  at  the  suit  of  Mr.  Bonnah, 
for  whom  Mr.  Phillips  was  one  of  the  attor- 
neys. It  is  the  claim  of  the  relator  that  Mr. 
Phillips  was  consulted  in  his  interest,  as 
well  as  in  the  interest  of  Mr.  Slyfield,  and 
that  his  purpose  in  giving  the  advice  he  did 
was  to  get  the  relator  within  the  jurisdic- 
tion of  the  court.  It  is  the  claim  of  Mr. 
Phillips  that  he  was  acting  only  for  Slyfield, 
and  that  the  purpose  of  Monroe  in  coming  to 
Port  Huron  was  to  complete  a  bargain  with 
Slyfield,  and  that  he  did  not  need  to  come  to 
Port  Huron  to  look  after  the  libel  suit. 
Without  stopping  to  refine  words,  we  think 
it  clear  that  there  was  no  reason  for  Mr. 
Monroe  coming  to  Port  Huron,  except  be- 
cause of  the  conditions  naturally  growing  out 
of  the  commencement  of  the  libel  suit.  This 
proceeding  tied  up  the  vessel,  and,  if  con- 
tinued, wou/d  result  in  its  sale.  He  had  al- 
ready sold  a  half  interest  of  the  schooner, 
and  agreed  to  make  a  bill  of  sale  thereof. 
The  person  with  whom  he  made  his  agree- 
ment deemed  his  presence  in  Port  Huron 
necessary,  and  so  telegraphed  him.  It  was 
the  relator's  claim  that  Mr.  Sperry  had  no 
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valid  claim  against  the  schooner.  It  is  diffi* 
cult  to  see  how  he  could  properly  look  after 
this  judicial  proceeding  and  protect  his  owrt 
interests  without  coming  to  Port  Huron,  and 
we  think  he  had  a  right  to  do  so  without  be- 
ing subjected  to  arrest.  In  Jaoobson  v» 
Hosmer,  76  Mich.  234,  42  N.  W.  1110,  the  re- . 
lator  was  arrested  in  Tuscola  county.  His 
residence  was  in  Montcalm  county.  After 
being  let  to  bail  he  went'  to  Detroit  to  con- 
sult his  attorney  in  relation  to  the  case 
which  had  been  commenced  against  him. 
While  in  Detroit  he  was  served  with  a  sum- 
mons for  the  same  torts  involved  in  the 
criminal  case.  The  court  dismissed  the  case 
commenced  in  Detroit,  and  in  doing  so  used 
the  following  language:  "The  right  of  a 
person  to  be  sued  at  his  own  domicil  is  not  a 
technical  one,  but  one  of  importance,  and 
should  not  be  taken  away  except  in  strict 
compliance  with  law.  And  nonresidents,  as 
a  rule,  must  sue  their  respondents  at  home.^ 
It  is  open  to  some  question  how  far  defend-' 
ants  can  be  sued  in  such  an  action  of  tort  as 
the  one  now  involved,  in  any  county  where 
they  do  not  reside,  merely  because  someone 
else  may  be  sued  with  them,  so  long  as  the 
plaintiff  does  not  reside  in  the  state.  See 
How.  Anno.  Stat.  §§  7316,  7647.  We  are 
not  required  to  pass  on  this,  and  only  refer 
to  it  to  save  any  point  that  may  be  in  it. 
It  is  oppressive  to  resort  to  such  proceed- 
ings without  some  good  reason,  and  the  serv- 
ice cannot  be  upheld  if  unfair  and  in  fraud 
of  any  legal  privilege.  Relator  had  a  right 
to  consult  counsel  in  his  defense  in  the  crim- 
inal case,  and  it  was  not  unreasonable  to  go- 
where  his  regular  counsel  lived,  on  his  way 
home,  for  that  purpose.  It  cannot  be 
treated  as  going  out  of  his  way  to  do  so,  and 
it  cannot  be  held  that  he  should  cut  short 
his  consultation,  so  long  as  within  reasona- 
ble bounds.  Counsel  cannot  always  be  at  the 
instant  command  of  clients.  In  the  present 
case  relator  was  served  in  the  office  of  his 
counsel  on  the  day  when  he  first  procured  ac- 
cess to  him.  The  fact  that  the  civil  suit  was 
for  the  same  purpose  as  the  criminal  one, 
and  beg^n  by  the  complainant  in  that  pro- 
ceeding, negatives  any  idea  that  bringing  it 
was  a  mere  coincidence,  or  that  the  sherifif 
served  the  process  accidentally.  And,  at 
any  rate,  the  service  was  made  while  relator 
was  on  his  way  home,  without  any  deviation 
as  to  his  journey,  and  with  no  delay  that 
was  not  fully  justified.  The  case  seems  to- 
ns a  very  clear  one,  both  of  breach  of  privi- 
lege, and  of  abuse  of  process,  and  we  think 
the  motion  should  have  been  granted."  See 
also  the  following  authorities:  People  v. 
Detroit  Super.  Judge,  40  Mich,  729;  Mitchell 
V.  Hosmer,  63  Mich.  641,  19  N.  W.  176; 
Letherhy  v.  Shaver,  73  Mich.  600,  41  N.  W. 
677;  Hoffman  v.  Bay  Circuit  Judge,  113 
Mich.  109,  38  L.  R.  A.  663,  71  N.  W.  480.  In 
Parker  v.  Marco,  136  N.  Y.  689,  20  L.  R.  A. 
46,  32  N.  E.  989,  the  following  language  is 
used:  "The  privilege  of  a  suitor  or  witness 
to  be  exempt  from  service  of  process  while 
without  the  jurisdiction  of  his  residence  for 
the  purpose  of  attending  court  in  an  actioiv 
to  which  he  is  a  party,  or  in  which  he  is  to  be 
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sworn  as  a  witness,  is  a  very  ancient  one. 
Y.  B.  13  Hen.  IV.,  Viner,  Abr.,  Privilege.  It 
has  always  been  held  to  extend  to  every  pro- 
■ceeding  of  a  judicial  nature  taken  in  or 
emanating  from  a  duly-constituted  tribunal, 
which  directly  relates  to  the  trial  of  the  is- 
sues involved.  It  is  not  simply  a  personal 
privilege,  but  it  is  also  the  privilege  of  the 
court,  and  is  deemed  necessary  for  the  main- 
tenance of  its  authority  and  dignity,  and  in 
order  to  promote  the  due  and  efficient  ad- 
ministration of  justice.  Person  v.  Grier,  C6 
N.  Y.  124,  23  Am.  Rep.  36;  Matthews  v. 
Tufts,  87  N.  Y.  568.  .  .  .  The  tendency 
has  been,  not  to  restrict,  but  to  enlarge,  the 
right  of  privilege,  so  as  to  afford  full  pro- 
tection to  parties  and  witnesses  from  all 
forms  of  ciWl  process  during  their  attendance 
at  coui-t,  and  for  a  reasonable  time  in  going 
and  returning.  Lamed  v.  Oriffinf  12  Fed. 
592.  Hearings  before  arbitrators,  legisla- 
tive committees,  registers,  and  commission- 
ers in  bankruptcy,  and  examiners,  and 
commissioners  to  take  depositions,  have 
all  been  declared  to  be  embraced  with- 
in the  scope  of  its  application.  Bacon, 
Abr,,  Privilege;  Sanford  v.  Chasef  3 
€ow.  381;  Matthews  v.  Tufts,  87  N. 
Y.  668 ;  Uollender  v.  Hall,  18  N.  Y.  Civ.  Proc. 
Rep.  394,  13  N.  Y.  Supp.  768,  19  N.  Y.  Qv. 
Proc.  Rep.  292,  11  N.  Y.  Supp.  521;  Thorp 
v.  Adams,  19  N.  Y.  Civ.  Proc.  Rep.  351,  11 
N.  Y.  Supp.  479;  Bridges  v.  Sheldon,  18 
Blatchf.  295,  7  Fed.  17 ;  Plimpton  v.  Wins- 
low,  9  Fed.  365;  and  Lamed  v.  Oriffi/n,  12 
Fed.  592. 

It  has  even  been  extended  to  a  suitor  re- 
luming from  an  appointment  with  his  solic- 
itor for  the  purpose  of  inspecting  a  paper  in 
his  adversary's  possession,  in  preparation 
for  an  examination  before  a  master.  {Sid- 
gier  v.  Birch,  9  Ves.  Jr.  69),  and  while  at- 
tending at  the  registrar's  office  with  his  solic- 
itor to  settle  the  terms  of  a  decree  {Newton 
V.  Askew,  6  Hare,  319)  ;  and  while  attending 
from  another  state  to  hear  an  argument  in 
his  own  case  in  the  court  of  appeals.  PelVs 
<!ase  [Ch.  MSS.  Dec.  cited  in]  1  Rich.  L. 
197.  No  good  reason  can  be  perceived  why 
the  privilege  should  not  be  extended  to  a 
party  appearing  upon  the  examination  of 
his  adversary's  witnesses,  where  the  testi- 
mony is  taken  pursuant  to  the  authority  of 
law,  and  can  be  read  upon  the  trial  with  the 
same  force  and  effect  as  if  it  had  been  taken 
in  open  court.  It  is  a  proceeding  in  the 
cause,  which  materially  affects  his  rights, 
and  tlie  necessity  for  his  attendance  is  quite 
as  urgent  as  it  would  be  if  the  examination 
was  had  at  a  trial.  But  we  do  not  think 
that  the  question  of  the  necessity  of  his  pres- 
ence is  material.  It  is  the  right  of  the  party, 
as  well  as  his  privilege,  to  be  present  when- 
ever evidence  is  to  be  taken  in  the  action 
which  may  be  used  for  the  purpose  of  affect- 
ing its  final  determination.  It  is  essentially 
a  part  of  the  trial,  and  should  be  so  regarded 
so  fa  r  as  it  may  be  necessary  for  the  protec- 
tion of  the  suitor."  In  the  notes  to  25  L. 
R.  A.  727,  there  is  a  full  collation  of  cases 
t)earing  upon  the  question.  We  think  that 
relator  was  privileged  from  arrest  at  the 
^2  L.  R.  A. 


time  the  arrest  was  made.    The  writ  should 
issue  as  prayed. 

Long,  J.,  concurred  with  Moore,  J. 


Frank  E.  FISHER,  Plff,  in  Err^ 

Hugo  A.  WINEMAN  et  al. 

( Mich ) 

A   Jndftment   'which   »s«iiine«   to   create 
a  preference  in  favor  of  a  labor  debt 

over  a  prc-exlstlng  lien  on  the  debtor's  prop- 
erty, in  pursuance  of  Pub.  Acts  1887,  No. 
94,  I  %  authorizing  such  Judgment,  without 
making  the  lienor  a  party  to  the  action,  or 
making  provision  for  determining  the  ques- 
tion of  the  debtor's  insolvency  or  of  the  right 
to  the  preference,  is  void  as  to  him  because 
Its  enforcement  would  deprive  him  of  his 
property  without  due  process  of  law. 

(January  20,  1901.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
possession  of  certain  property  which  had 
heen  levied  upon  under  an  execution  upon 
a  judgment  recovered  against  the  Fisher 
Electrical  ^ianufacturing  Company  for  a 
labor  debt  which  by  statute  was  given  a  pref- 
erence over  other  claims  against  insolvent 
estates.    Reversed, 

Statement  by  Grant,  J.: 

This  is  an  action  of  replevin.  Plaintiff 
claims  title  under  a  chattel  mortgage  fore- 
closure sale;  defendant  Wineman  claims 
title  as  a  judgment  creditor  of  the  Fisher 
Electrical  Manufacturing  Company.  The 
other  two  defendants  are  the  officers  who 
made  the  levv  under  the  execution.  The 
Fisher  Electrical  Manufacturing  Company 
executed  a  mortgage  February  10,  1898,  to 
George  W.  Bates  as  trustee,  to  secure  the 
payment  of  $6,037.08,  executed  by  the  Elec- 
trical Manufacturing  Company  to  the  De- 
troit Savings  Bank.  Sale  upon  the  foreclos- 
ure was  made  March  9,  1898,  to  George  W. 
Bates.  On  October  11,  1899,  Bates  executed 
a  bill  of  sale  to  plaintiff.  Defendant  Wine- 
man,  an  employee  of  the  fisher  Elec- 
trical Manufacturing  Company,  brought 
suit  in  justice  court  for  the  amount  due  him, 
and  recovered  a  judgment  for  $251.16.  The 
summons,  issued  May  25,  1809,  was  in  the 
usual  form.  Tlie  declaration  was  on  the 
common  counts  of  assumpsit;  plea  the  gen- 
eral issue. 

Plaintiff  filed  a  bill  of  particulars  for 
work  and  labor  performed  immediately  pre- 


NoTB. — As  to  superiority  of  mechanics'  liens 
over  earlier  mortgages,  see  prior  cases  in  this 
series  of  Wimberley  v.  Mayberry  (Ala.)  14  L. 
R.  A.  SWS,  and  note;  Oriental  Hotel  Co.  v. 
Grimths  (Tex.)  30  L.  R.  A.  765;  VilaS  v.  Mc- 
Donough  Mfg.  Co.  (Wis.)  30  L.  R.  A.  778: 
Anglo-American  Sav.  &  L.  Asso.  v.  Campl>«ll 
(D.  C.)  43  L.  R.  A.  622;  Fletcher  v.  Kelly 
(Iowa)  21  L.  R.  A.  347:  Drummond  Carriage 
Co.  ▼.  Mills  (Neb.)  40  L.  B.  A.  761. 
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ceding  February  15,  1898.  In  the  judgment 
entry  it  was  stated  that  the  entire  amount  of 
said  judgment  was  for  labor,  and  that  the 
»ame  was  a  preferred  claim  under  act  No. 
M  of  the  Public  Acta  of  1887.  Execution 
was  issued  on  said  judgment  November  28, 
1899,  which  execution  recited  that  the  judg- 
ment was  for  labor,  and  that  it  was  a  pre- 
ferred claim  under  said  act.  The  ofdcers 
levied  upon  the  goods  and  chattels  which 
had  been  sold  under  the  foreclosure  sale. 

Plaintiff  made  his  case  by  introducing  the 
foreclosure  proceedings  and  bill  of  sale,  and 
rested.  Defendants  then  introduced  the  rec- 
ord of  the  judgment  in  the  justice  court,  the 
issuing  of  tlie  execution,  the  levy  upon  the 
property,  and  rested.  Plaintifif  then  moved 
for  judgment.  Defendants  insisted  that  the 
judgment  of  the  justice  was  conclusive.  The 
court  held  that  the  judgment  was  not  bind- 
ing upon  the  plaintiff,  because :  ( 1 )  He  was 
not  a  party  to  the  suit;  and  (2)  because  § 
2  of  the  act  in  question  makes  no  provision 
for  determining  the  insolvency  of  the  debtor, 
or  that  the  claim  is  a  labor  debt,  and  held 
that  this  section  was  nugatory  and  void. 
The  court  then  gave  defendants  an  oppor- 
tunity to  put  in  proofs  as  to  the  insolvency 
of  the  company,  and  the  nature  of  the  debt. 
To  this  defendants'  attorney  objected.  The 
court  then  informed  him  that  he  should  di- 
rect a  verdict  for  the  plaintiff,  unless  he  put 
in  further  proofs.  The  attorney  did  so  un- 
der protest,  and  gave  evidence  of  the  nature 
of  the  claim  and  the  insolvency  of  the  com- 
pany. The  court  left  it  to  the  jury  to  de- 
termine these  two  questions,  and  they  rend- 
ered a  verdict  for  the  defendants.  Act  No. 
94  reads  as  follows:  "An  Act  to  Make  All 
Debts  for  Labor  Preferred  Claims  against 
the  Estates  of  Debtors  becoming  Insolvent, 
and  Give  the  Same  Precedence  over  All 
Debts  Not  a  Lien  on  Such  Estates  Prior  to 
the  Performance  of  Such  Labor. 

"Sec.  1.  That  all  debts  which  shall  be 
owing  for  labor  by  any  person  or  persons  or 
corporation  at  the  time  he,  they,  or  it  shall 
become  insolvent  shall  be  preferred  claims 
against  the  estate  of  such  insolvent  debtor 
or  debtors,  and  have  precedence  in  the  pay- 
ment thereof  over  all  debts  owing  by  such 
insolvent  debtor  or  debtors  at  the  time  of  be- 
coming insolvent,  which  shall  not  have  be- 
-come  a  lien  on  such  estate,  or  some  portion 
thereof,  prior  to  the  performance  of  the 
labor  for  which  such  debts  for  labor  shall  be 
owing. 

"Sec.  2.  In  case  of  suit  upon  any  such 
preferred  claim,  or  any  claim  a  part  of  which 
is  preferred  as  above  provided,  and  the  same 
be  prosecuted  to  judgment,  the  court  render- 
ing judgment  thereon  shall  specify  in  such 
judgment  the  part,  portion,  or  amount  for 
which  the  same  is  a  preferred  claim  hereun- 
der against  the  estate  of  the  defendant  or  de- 
fendants, and  thereupon  executions  may  be 
issued  from  said  court  requiring  that  the 
amount  of  such  preferred  claim  be  first 
made  out  of  the  goods  and  chattels,  and,  for 
want  thereof,  then  of  the  lands  and  tene- 
ments of  the  defendant  or  defendants  therein 
named,  and  that  the  remaining  portion  of 
52  L.  R.  A. 


such  judgment,  if  any,  shall  be  collected  and 
made  under  said  execution  [executions]  as 
any  other  unpreferred  claim  is  required  to 
be  collected  and  made  under  the  statute  in 
such  case  made  and  provided.  Any  surplus 
arising  from  the  sale  of  any  property  under 
any  such  execution  shall  be  disposed  of  ac- 
cording to  law. 

"Sec.  3.  Any  person  having  a  preferred 
claim  hereunder,  the  amount  whereof  shall 
be  one  hundred  dollars  or  more,  or  any  two 
or  more  persons,  having  such  claims,  the 
aggregate  amount  whereof  shall  be  one  hun- 
dred dollars  or  more,  and  who  may  join  for 
the  purpose,  may  proceed  in  chanceiy  for 
the  appointment  of  a  receiver,  and  the  mar- 
shaling of  assets,. and  the  application  thereof 
to  the  payment  of  the  claim  or  claims  in- 
volved, pro  rata  or  otherwise,  in  case  of  any 
fraud  affecting  such  claim  or  claims,  or  the 
recovery,  satisfaction,  or  payment  thereof, 
or  if  a  common-law  or  other  assignment  for 
the  benefit  of  creditors  shall  have  been  made 
by  the  defendants  or  any  of  them." 

Mr,  George  "W.  Bates,  for  plaintiff  in 
error : 

There  are  two  questions  in  this  cose,  first, 
the  validity  of  the  judgment  as  against  this 
plaintiff:  and  second,  whether  the  insolven- 
cy and  that  the  debt  was  a  labor  debt,  could 
be  raised  collaterally. 

1.  This  section  of  the  act  has  never  been 
passed  upon  by  this  court,  though  the  act  as 
a  whole  has  often  been  before  the  courts,  it 
has  been  held  not  to  create  any  new  liabili- 
ties, but  it  is  merely  a  statute  regulating  the 
distribution  of  insolvent  estates;  that  it 
does  not  depend  upon  any  constitutional  pro- 
visions to  authorize  it,  and  simply  regards 
the  remuneration  of  labor  performed  for  the 
employer  as  more  worthy  of  payment  than 
mere  merchandise  debts  or  other  unsecured 
claims  against  an  insolvent  debtor. 

Black's  Appeal,  83  Mich.521,47  N.W.342; 
Re  Clark.92  Mich.  361,  62  'N, W. 637  ;  Clark's 
Appeal,  100  Mich.  448,  69  N.  W.  150;  Mich- 
igan Trust  Co.  v.  Grand  Rapids  Democrat^ 
113  Mich.  616,  71  N.  W.  1102;  Laxcton  v. 
Richardson,  118  Mich.  669,  77  N.  W.  265; 
Wineman  v.  Fisher  Electrical  Mfg.  Co.  118 
Iklich.  636,  77  N.  W.  245. 

In  form,  the  suit  before  the  justice  was 
an  ordinary'  suit  for  work '  and  labor.  In 
judgment,  the  justice  recited  that  the  claim 
was  for  labor,  and  is  a  preferred  claim  under 
this  act  against  the  estate  of  the  defend- 
ant; and  under  the  execution  issued  in  the 
case  a  levy  was  made  on  the  property  of  the 
plaintiff,  who  claimed  title  under  a  foreclos- 
ure of  a  mortgage  upon  it. 

In  the  first  place,  the  express  terms  of 
this  section  of  the  act  contain  no  provision 
for  litigating  the  fact  of  insolvency  and  that 
the  debt  was  a  labor  debt,  and  as  such  it 
must  be  concluded  that  no  such  intention 
was  contemplated  by  the  legislature,  when 
this  act  was  passed.  Under  such  circum- 
stances, no  other   construction   is   possible. 

Fullei'  V.  Lake  Shore  d  M.  8.  R.  Co.  108 
Mich.  690,  66  N.  W.  593;  Connecticut  Mut. 
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L.  Ins.  Co.  V.  Wood,  115  Mich.  444,  74  N.  W. 
650;  People  v.  Plumsted,  2  Mich.  465. 

Otherwise,  it  would  violate  the  plain  pro- 
visions of  the  Constitution,  because  it  would 
be  in  elTcct  an  attempt  to  take  the  property 
of  one  without  "due  process  of  law,"  by  not 
alJowing  him  his  "day  in  court." 

U.  S.  Ck>nst  Amend.  Uth  ed.  fi  1 ;  Mich. 
Const  art.  6,  §  32;  Parsons  v.  Russell,  11 
Mich.  113,  83  Am.  Dec.  728;  Rouse,  H.  d  Co. 
V.  Donoviin,  104  Mioh.  234,  27  L.  R.  A.  577, 
62  N.  W.  359 ;  Ames  v.  Port  Huron  Log  Driv- 
ing d  Boom.  Co.  11  Mich.  139,  83  Am.  Dec 
731;  Lang  v.  People,  14  Mich.  439;  Weimer 
V.  Bunbury,  30  Mich.  201 ;  Risser  v.  Hoyt,  53 
Mich.  185,  18  N.  W.  611.  See  notes  to 
Kuntz  V.  Sumption  (Ind.)  2  L.  R.  A.  655; 
Oilman  v.  Tucker  (N.  Y.)  13  L.  R.  A.  304; 
Ulman  v.  Baltimore  (Md.)  11  L.  R.  A.  224. 

2.  These  facts  cannot  be  shown  collateral- 
ly. 

The  judgment  before  the  justice  of  the 
peace  is  either  conclusive  or  it  is  not. 
Whether  it  is  or  is  not  must  be  determined 
on  the  face  of  the  record,  and  if  third  per- 
sons were  not  parties  to  it,  it  could  not  bind 
them.  The  court  below  held  that  there 
was  no  provision  in  this  section  of  the  act  to 
determine  the  fact  of  insolvencv,  and  that 
the  debt  was  a  labor  debt;  but  further  held 
that,  as  a  third  party  has  had  no  opportun- 
ity to  contest  these  matters,  he  should  be  al- 
lowed to  do  so  at  some  stage  of  the  proceed- 
ings, and  accordingly  allowed  the  defendants 
in  this  suit  to  put  in  proofs  on  both  ques- 
tions. This  was  clearly  an  error,  for  it  was 
equivalent  to  holding  that  the  judgment  in 
itself  was  not  conclusive  on  its  face;  and  if 
not,  the  original  suit  could  not  be  reopened, 
when  the  validity  of  that  judgment  is  at- 
tacked in  a  collateral  proceeding. 

3.  A  preference  which  exists  under  this 
act  is  against  the  estate  of  the  insolvent 
debtor,  and  cannot  be  treated  as  giving  any 
priority  over  separate  portions  of  the  prop- 
erty of  the  debtor. 

The  Ist  section  of  the  act  expressly  states 
that  the  labor  debt  "is  declared  to  be  a  pre- 
ferred claim  against  the  estate  of  the  insol- 
vent debtor." 

Pub.  Acts  1887,  act  No.  94,  §  1 ;  3  C.  L. 
1897,  §  9550. 

A  levy,  therefore,  on  separate  portions  of 
the  debtor's  property  would  not  be  within 
the  express  terms  of  the  act. 

This  levy  was  made  on  a  part  of  such 
property,  on  the  theory  that  §  2  authorized 
it.  It  'must  then  be  held  to  be  absolutely 
void. 

Mr.  William  Stacey,  for  defendants  in 
error : 

The  statute  is  constitutional. 

Black's  Appeal,  83  Mich.  521  47  N.  W. 
342. 

The  mortgage  under  which  Mr.  Fisher 
claims  was  executed  after  Mr.  Wineman's 
lien  attaclied. 

The  courts  have  always  looked  with  leni- 
ency on  the  methods  adopted  for  enforcing 
a  lien  after  the  lien  has  once  attached. 

Smallcy    v.     Northwestern      Terra-Cotta 
Co.  113  Mich.  148,  71  N.  W.  466. 
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Grant,  J.,  delivered  the  opinion  of  th# 
court: 

The  contention  on  the  part  of  the  defend- 
ants that  the  judgment  of  the  justice  of  tlie> 
peace  is  conclusive  against  the  plaintiff,  haa- 
no  foundation  either  in  law  or  in  justice. 
An  insolvent  debtor  has  no  interest  to  pre- 
vent or  establish  preferences  among  hi» 
creditors.  It  does  not  concern  him.  Ue  ha» 
no  power  to  bind  them  by  concessions  ix^ 
suits  to  which  they  are  not  parties. 

The  title  to  this  property  has  passed  fron^ 
the  electrical  company  to  the  plaintiff,  and 
he  was  lawfully  in  possession  thereof.  To* 
make  such  a  judgment  conclusive  upon  the- 
plaintilT  would  be  in  direct  violation  of  the- 
constitutional  provision  that  "no  person* 
shall  be  deprived  of  his  property  without  due 
process  of  law."  Plaintiff  was  entitled  to- 
his  day  in  court.  He  had  not  had  it.  His- 
property  was  seized  under  an  execution  in  a 
suit  to  which  he  was  a  stranger.  If  this  be 
the  proper  construction  of  this  statute,  it 
is  absolutely  void. 

Two  facts  must  be  established  in  order  to< 
create  the  preference:  (1)  That  the  debt  i* 
for  labor;  and  (2)  that  the  debtor  is  insol- 
vent. The  statute  makes  no  provision  for 
bringing  in  lienors  who  are  so  by  mortgage^ 
attachment,  or  otherwise.  In  somewhat 
analogous  proceedings  against  partnership* 
associations,  the  law  providing  for  a  levy 
upon  the  unpaid  stock  of  the  members  con- 
tains suitable  provision  for  giving  the  part- 
ner his  day  in  court.  It  was  held  that  the 
statute  provided  for  due  process  of  law. 
Rouse,  B.  d  Co.  ▼.  Donovan,  104  Mich.  234,. 
27  L.  R.  A.  577,  62  N.  W.  359. 

It  is  significant  that  during  the  thirteeii< 
years  since  this  act  was  passed  no  attempt 
has  been  made,  until  the  one  now  before  ub,. 
to  proceed  in  a  suit  at  law  under  it.  Evi- 
dently the  profession  has  recognized  the  dif- 
ficulty, if  not  the  impossibility,  of  proceed- 
ing under  it  at  law.  Several  cases  have  been 
brought  under  the  1st  and  3d  sections,  and 
all  upon  the  equity  side  of  the  court.  The 
title  to  the  act,  as  well  as  the  language  o£ 
the  1st  section,  leads  to  the  inference  that 
proceedings  were  contemplated  against  the 
estates  of  debtors,  and  not  against  the 
debtors  themselves. 

Counsel  for  plaintiff  states  that  he  ha» 
made  diligent  search,  but  is  unable  to  find 
a  law  similar  to  this  in  any  other  state,  and- 
neither  counsel  has  cited  any  such  law  or  au- 
thorities upon  the  question. 

If  it  be  held  that  the  question  of  insol- 
vency and  of  preference  can  be  raised  in  a 
collateral  suit,  which  plaintiff  was  forced  to- 
begin  or  abandon  his  rights,  it  would  result : 
( 1 )  That  the  determination  by  the  justice 
of  insolvency  and  of  preference  is  useless, 
for  it  would  bind  nobody;  and  (2)  that  the 
issues  of  insolvency  and  preference  must  be 
tried  again  in  every  such  collateral  suit.  It 
must  result  that  these  questions  would  be  ia 
issue  in  every  such  case,  and  one  jury  might 
decide  in  favor  of  insolvency,  and  another^ 
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upon  tbe  aune  state  of  facts,  might  not. 
Section  2  of  the  statute  (Act  No.  94,  Pub. 
Acts  1887)  makes  no  provisions,  and  pro- 
vides no  methods  for  determining  questions 
of  insolvency  and  preference  between  those 
who  alone  are  interested  in  those  issues.  We 


are  therefore  of  the  opinion  that  it  is  inop- 
erative and  void. 

The  judgment  %8  reversed,  and  new  trial 
ordered. 

The  other  Justices  concur. 


VERMONT  SUPREME  COURT. 


B.  J.  HAWLEY 

V. 

E.  B.  HITRD. 


KUSSEIX  LUMBER  &  GOAL  COMPANY, 
Trustee. 

(72  VL  122.) 

1.  A  tmatee  e»n  defend  in  attachment  by 
trustee  process  upon  the  ground  of  rights 
acquired  by  an  assignee  who  does  not  appear. 

2.  Corporations  are  not  ottixens  with- 
in the  meaning  of  the  provisions  of  U.  S. 
Const,  art.  4,  {  2,  and  U.  S.  Const.  Amend. 
14,  I  1,  respecting  equal  privileges  and  im- 
munities of  citizens. 

8.  A  corporation  not  created  by  a 
state,  nor  doing:  business  tbere  un- 
der conditions  that  subject  it  to  process  is- 
suing from  the  courts  of  that  state,  is  not 
within  its  jurisdiction  so  as  to  be  entitled 
to  the  equal  protection  of  the  laws  guaran- 
teed by  U.  S.  Const.  Amend.  14,  i  1. 

4.  Tbe  discrimination  In  fa^or  of 
banlKS  wltbin  tbe  state  as  compared 
vrltb  national  banks  ontslde  tbe 
state,  made  by  Stat.  8  1306,  providing  that 
negotiable  paper  may  be  attached  by  trustee 
process  before  notice  of  transfer,  but  that 
negotiable  paper  actually  transferred  to  a 
bank  In  the  state  before  due  shall  be  exempt 
from  attachment,  does  not  make  the  statute 
invalid  on  the  ground  that  it  tends  to  im- 
pair the  utility  of  a  national  bank  outside 
the  state  as  an  instrumentality  of  the  Fed- 
eral government. 

(February  14,  1900.) 

EXCEPTIONS  by  the  trustee  to  rulings 
of  the  Bennington  County  Court  made 
during  the  trial  of  a  proceeding  to  reach  as- 
sets in  its  possession  belonging  to  defendant 
Hurd  which  resulted  in  a  judgment  in  plain- 
tiff's favor.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  B.  Sbeldon,  for  trustee: 

Prior  to  the  act  of  1841  negotiable  paper, 
while  current,  was  not  subject  to  trustee 
process. 

Hutchina  v.  EvcMSy  13  Vt.  541;  HaU  v. 
Bowker,  44  Vt.  83. 

The  law  of  the  plaoe  of  payment  governs 
negotiable  paper  in  trustee  process. 


Baylies  v.  Hougkton,  15  Vt.  630 ;  Emerson 
V.  Partridge,  27  Vt.  8,  62  Am.  Dec.  617. 

A  judgment  against  the  trustee  in  a  for- 
eign  state  constitutes  no  defense. 

Ward  V.  Boyoe,  152  N.  Y.  191,  36  L.  R.  A. 
549,  46  N.  E.  180;  Douglass  v.  Phenia  Ins, 
Co.  138  N.  Y.  209,  20  L.  R.  A.  118,  33  N.  E. 
938;  Williams  v.  Ingersoll,  89  N.  Y.  508; 
Osgood  V.  Maguire,  61  N.  Y.  524;  Plimpton 
V.  Bigelow,  93  N,  Y.  592;  Straus  v.  ChicagO' 
Qlycerine  Co.  46  Hun,  216,  108  N.  Y.  654; 
Reynolds  v.  Stockton,  140  U.  S.  254,  35  L. 
ed.  464,  11  Sup.  Ct.  Rep.  773;  Carpenter  v. 
Strange,  141  U.  S.  87,  35  L.  ed.  640,  11  Sup. 
Ct.  Rep.  960;  LouAs  v.  Bro^Dn  Twp.  109  U. 
S.  162,  27  L.  ed.  892,  3  Sup.  Ct.  Rep.  92; 
Cromnell  v.  Sao  County,  94  U.  S.  351,  24  L. 
ed.  195;  Russell  v.  Place,  94  U.  S.  606,  24  L. 
ed.  214;  Windsor  v.  McVeigh,  93  U.  S.  274„ 
23  L.  ed.  914;  Pennoyer  v.  Neff,  95  U.  S. 
714,  24  L.  ed.  565;  Perry  v.  Dickerson,  85 
N.  Y.  345,  39  Am.  Rep.  663;  Remington 
Paper  Co.  v.  O'Dougherty,  81  N.  Y.  474; 
Durant  v.  Ahendroth,  97  N.  Y.  132;  1  Greenl. 
Ev.  S  542;  Story,  Confl.  L.  §  549;  Robinson 
V.  Ward,  8  Johns.  86,  5  Am.  Dec.  327. 

Matters  bearing  upon  the  execution,  in- 
terpretation, and  validity  of  a  contract  are 
determined  by  the  law  of  the  place  vT'here 
the  contract  is  made.  Matters  connected 
with  its  performance  are  regulated  by  the 
law  prevailing  at  the  place  of  performance. 
Matters  respecting  the  remedy,  such  as  the 
bringing  of  suits,  admissibility  of  evidence, 
statute  of  limitations,  depend  upon  the  law 
of  the  place  where  the  suit  is  brought. 

Scudder  v.  Union  IS  at.  Bank,  91  U.  S.  406, 
23  L.  ed.  245;  Millf:r  v.  Tiffany,  1  Wall.  298, 
17  L.  ed.  540;  Brahston  v.  (Hbson,  9  How. 
263.  13  L.  ed.  131;  Calhoun  County  Supers, 
v.  Oalbra4th,  99  U.  S.  214,  25  L.  ed.  410; 
Drake  y.  Found  Treasure  Min.  Co.  52  Fed. 
474. 

A  party  who  takes  negotiable  paper  before 
due  for  a  valuable  consideration,  without 
knowledge  of  any  defect  of  title,  in  good 
faith,  can  hold  it  against  all  iJhe  world. 

Hotchkiss  V.  National  Shoe  d  Leather 
Btmk,  21  Wall.  354,  22  L.  ed.  645;  Cromwell 
V.  Sac  County,  96  U.  S.  51,  24  L.  ed.  681. 

The  law  of  the  plaoe  of  payment  of  nego- 


Nora. — ^As  to  protection  of  nonresident  cred- 
itor against  garnishment,  see  note  to  Illinois 
C.  R.  Co.  V.  Smith  (Miss.)  19  U  R.  A.  577,  and 
the  subsequent  cases  in  this  series  of  Bragg  v. 
Gaynor  (Wis.)  21  L.  B.  A.  161;  Neuf elder  v. 
German  American  Ina  Co.  (Wash.)  22  L.  R. 
A.  287  :  Singer  Mfg.  Co.  v.  Fleming  (Neb.)  23 
L.  R.  A.  210;  Wyeth  Hardware  &  Mfg.  Co.  v. 
H.  F.  Lang  ft  Co.  (Mo.)  27  L.  R.  A.  651; 
Relmers  v.  Seatco  Mfg.  Co.  (C.  C.  App.  6th  C.) 
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30  L.  R.  A.  364 ;  Virginia  F.  &  M.  Ins.  Co.  v. 
New  York  Carousal  Mfg.  Co.  (Va.)  40  L.  R.  A. 
237;  Louisville  &  N.  R.  Co.  v.  Nash  (Ala.) 
41  Lk  R.  A.  331,  and  cases  cited  In  footnote 
thereto ;  Swedish  American  Nat.  Bank  v.  Bleeck- 
er  (Minn.)  42  L.  R.  A.  283 ;  Stewart  v.  North- 
em  Assur.  Co.  (W.  Va.)  44  L.  R.  A.  101; 
Strause  Broa  v.  JEtna  Ins.  Co.  (N.  C.)  48  U 
R.  A.  452. 
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liable  paper  detenmnea  the  righte  of  the  par- 
ties. 

American  Cent.  his.  Co,  v.  Hettler,  37 
Neb.  849,  6C  N.  W.  711;  Walker  v.  2^.  K. 
Fairbanks  d  Co.  65  Mo.  App.  478 ;  First  Nat. 
Bank  v.  Hall,  150  Pa.  466,  24  Atl.  665; 
Story,  Confl.  L.  5  280;  2  Kent,  Com.  p.  459; 
Stev€7is  V.  Gregg,  89  Ky.  461,  12  S.  W.  775; 
Briggs  v.  Latham,  36  Kan.  255,  59  Am.  Rep. 
646,  13  Pac.  393;  Lowy  v.  Andreas,  20  IH. 
App.  521;  Oregon  d  W.  Trust  d  Invest.  Co. 
V.  Rathbun,  6  Sawy.  32,  Fed.  Oas.  No.  10,- 
665;  Bell  v.  Packard,  69  Me.  105,  31  Am. 
Rep.  251 ;  Mills  v.  Wilson,  88  Pa.  118;  Dunn 
V.  Welsh,  62  Ga.  241 ;  Kibling  v.  Burley,  20 
N.  H.  359;  Leivis  v.  Woodfolk,  2  Baxt  25; 
Lvdlow  V.  Bingham,  4  Dall.  47,  1  L.  ed.  736; 
Carbee  v.  Mason,  64  N.  H.  10,  4  Atl.  791. 

The  situs  of  necrotiable  naper  and  of  the 
debt  it  represents  follows  the  domicil  of  the 
owner,  and  courts  of  foreign  states  can  ac- 
quire no  jurisdiction  over  it  by  trustee  pro- 
cess or  otherwise. 

Ward  V.  Boyce,  152  N.  Y.  191,  36  L.  R.  A. 
549,  46  N.  E.  180;  Douglass  v.  Pheniw  Ins. 
Co.  138  N.  Y.  209,  20  L,  R.  A.  118,  33  N.  E. 
940;  Walker  v.  N.  K.  Fawbam^ks  d  Co.  55 
Mo.  App.  ^8;  Central  Trust  Co.  v.  Chatta- 
nooga, R.  d  C.  R.  Co.  68  Fed.  685;  Briggs 
V.  Latham,  36  Kan.  256,  59  Am.  Rep.  546,  13 
Pac.  393 :  Loioy  v.  Andreas,  20  111.  App.  521 ; 
Leicis  V.  Woodfolk,  2  Baxt.  25. 

Where  the  maker  of  a  negotiable  instru- 
ment is  summoned  as  a  garnishee  of  the 
payee  or  indorsee,  the  plaintifif  in  attach- 
ment is  not  entitled  to  a  judgment  of  con- 
demnation if  it  appears  that  the  instrument, 
either  before  or  after  the  Bervice  of  the  at- 
tachment, has  been  transferred  or  indorsed 
over  to  a  third  person  before  its  maturity, 
for  value^  and  without  actual  notice  to  him 
of  the  attachment. 

Cruett  V.  Jenkins,  53  Md.  217 ;  Somerville 
V.  Brown,  5  Gill,  399;  Becor  v.  Witter,  39 
Ohio  St.  218;  Wooldridge  v.  Holmes,  78  Ala. 
568;  Hill  v.  Kroft,  29  Pa.  186;  Day  v.  Zim- 
merman, 68  Pa.  72,  8  Am.  Rep.  157;  Hotoe 
v.  Quid,  28  Gratt.  1 ;  Bnos  v.  Tuttle,  3  Conn. 
27;  Culver  v.  Parish,  21  Conn.  412;  OUmton 
V.  Griggs,  5  Ga.  436 ;  Mims  v.  West,  38  Ga. 
18,  95  Am.  Dec  379;  Burton  v.  Wynne,  55 
Ga.  615;  Scott  v.  Hill,  3  Mo.  88;  Walden  v. 
Valiant,  15  Mo.  409;  Colcord  v.  Daggett,  18 
Mo.  557;  Simon  v.  Huot,  8  Hun,  378;  PeU- 
man  v.  Hart,  1  Pa.  St.  263 ;  Ege  v.  Koontz,  3 
Pa.  St.  109;  Peace  v.  Jones,  7  N.  C.  (3 
Murph.)  266;  Myers  v.  Beeman,  31  N.  C.  (9 
Ired.  L.)  116;  Ormond  v.  Moye,  33  N. 
C.  (11  Ired.  L.)  664;  Shuler  v.  Bryson, 
65  N.  C.  201 ;  Turner  v.  Armstrong, 
9  Yerg.  412;  Yaa-borough  v.  Thompson, 
3  Smedes  &  M.  291,  41  Am.  Dec.  620; 
Thompson  v.  Shelby,  3  Smedes  &  M.  296; 
Saiayer  v.  Moran,  3  Tenn.  Ch.  35 ;  Lafayette 
Sav.  Bank  v.  St.  Louis  Stoneware  Co.  4  Mo. 
App.  276 ;  Bremmerman  v.  Jennings,  60  Ind. 
175;  First  Nat.  Bwnk  v.  Beaird,  3  111.  App. 
239 ;  Leicis  v.  Woodfolk,  2  Baxt.  26. 

Wliere  the  trustee's  disclosure  shows  a 
claimant  the  plaintifif  must  take  steps  to 
make  such  claimant  a  party  if  he  does  not 
appear  voluntarily,  otherwifle  the  trustee 
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miist  be  discharged,  as  no  binding  adjudica- 
tion of  such  claimant's  righte  will  have  been 
had. 

Look  V.  Brackett,  74  Me.  347 ;  Vt.  Stat.  § 
1358;  McLaughlin  v.  Swann,  18  How.  217, 
15  L.  ed.  357 ;  Fitch  v.  Brou>er,  42  N.  J.  Eq. 
300,  11  Ati.  330;  Schuler  v.  Israel,  120  U. 
S.  506,  30  L.  ed.  707,  7  Sup.  Ot.  Rep.  648. 

To  charge  the  garnishee  with  liability  it 
must  aflirmatively  appear  tiiat  the  defend- 
ant in  the  attachment  still  holds  the  note, 
or  had  not  assigned  it. 

Bills  v.  National  Park  Bank,  89  N.  Y. 
343;  Gibson  v.  National  Park  Bank,  98  N. 
Y.  87. 

To  discriminate  against  a  national  bank 
as  contended  for  by  the  plaintiflT  would  be 
to  violate  U.  S.  Const,  art.  4,  §  2,  and  Amend. 
14. 

Sprague  v.  Fletcher,  69  Vt.  74,  37  L.  R.  A. 
840,  37  Atl.  239 ;  Hammond  Beef  d  Provision 
Co.  V.  Best,  91  Me.  431,  42  L.  R.  A.  528,  40 
Atl.  338;  Santa  Clara  County  y.  Southern 
P.  R.  Co.  US  U.  S.  394,  30  L.  ed.  118,  6  Sup. 
Ct.  Rep.  1132;  Louisiana  d  N.  R.  Co.  y.  Ten- 
nessee R.  Commission,  19  Fed.  679 ;  St.  Louis 
Nat.  Bank  v.  Allen,  2  McOrajy,  92,  5  Fed. 
551 ;  Talmadge  y.  Third  Nat.  Bank,  27  Hun, 
61. 

The  states  have  no  power  to  interfere  with 
or  exercise  control  over  national  banks,  ex- 
cept so  far  as  Congrees  may  authorise. 

Farmers*  d  M.  Nat.  Bank  v.  Dearing,  91 
U.  S.  29,  23  L.  ed.  196. 

Messrs.  Barber  *  Darlitt^y  ^r  plain- 
tifif: 

Act  1841,  No.  8,  provides  "that  all  nego- 
tiable paper,  whether  undue  or  overdue,  may 
be  attached,  .  .  .  unless  it  shall  appear 
that  the  same  has  been  negotiated  and  notice 
thereof  given  to  the  maker  or  indorser  be- 
fore the  service  of  the  trustee  process  on 
him." 

The  situs  of  a  chose  in  action  is  ambula- 
tory, and  wherever  the  creditor  can  maintain 
a  suit  to  recover  his  debt  there  it  may  be  at- 
tached as  his  property. 

Wyeth  Hardware  d  Mfg.  Co.  v.  H.  F.  Lang 
d  Co.  127  Mo.  242,  27  L.  R.  A.  661,  29  S.  W. 
1010;  Cross  v.  Brown,  19  R.  I.  220,  33  Atl. 
147 ;  National  F.  Ins.  Co.  v.  Chambers,  53  N. 
J.  Eq.  408,  32  Atl.  663;  Harvey  v.  Great 
Northern  R.  Co.  50  Minn.  405,  17  L.  R.  A. 
84,  52  N.  W.  905. 

While  the  notes  in  the  case  at  bar  are  pay- 
able in  New  York,  presentment  and  notice 
there  are  not  necesMury  to  bind  the  maker, 
and  are  only  for  the  purpose  of  fixing  the  li- 
ability of  the  indorsers.  An  action  on  these 
notes  would  be  transitory,  and  the  payee 
and  all  subsequent  indorsers  may,  without 
presentment  or  notice,  enforce  their  remedy 
by  suit  against  the  maker  in  this  state. 

Tarbell  v.  Downer,  27  Vt.  509;  Hannibal 
d  St.  J.  R.  Co.  V.  Crane,  102  111.  249,  40  Am. 
Rep.  587;  Butterfield  v.  Kvnzie,  2  111.  445, 
30  Am.  Dec.  667;  Washington  v.  Planters" 
Bank,  1  How.  (Miss.)  230,  28  Am.  Dec.  333. 

The  statute  has  made  this  paper  subject 
to  trustee  process,  and  the  law  merchant  is 
modified  in  this  respect. 

A  trustee  residing  in  Vermont  is  liable,  al< 
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though  the  defendant  resides  in  New  York 
and  the  debt  from  the  trustee  to  the  defend- 
ant was  contracted,  and  in  law  payable,  in 
the  state  of  New  York. 

Nichols  V.  Hooper,  61  Vt  295,  17  Atl.  134; 
Craig  v.  Ounn,  67  Vt  92,  27  L.  R.  A.  611,  30 
Atl.  800;  Martin  v.  Potter,  34  Vt  87;  Bragg 
V.  Gayiior,  85  Wis.  468,  21  L.  R.  A.  161,  55 
N.  W.  919. 

It  is  competent  for  the  legislature  to  mod- 
ify the  law  merchant;  and  when  that  law 
conflicts  with  the  statute  the  former  must 
yield. 

The  parties  are  all  before  the  court,  and 
no  Federal  question  is  inyolyed. 

Cross  V.  Brown,  19  R.  I.  220,  33  Atl.  147 ; 
Landa  v.  Hoick,  129  Mo.  663,  31  S.  W.  900. 

The  judgment  in  this  suit  is  a  full  protec- 
tion to  the  trustee. 

Holmes  V.  Clark,  46  Vt.  22. 

If  Hurd  had  been  notified  of  the  pendency 
of  the  suit  immediately  upon  the  service 
upon  the  trustee,  it  is  to  be  presumed  that 
Hurd  would  not  have  negotiated  the  notes; 
and  if  the  trustee  would  escape  liability,  he 
should  have  taken  immediate  steps  to  in- 
fomi  the  defendant. 

Enright  v.  Beauniond,  68  Vt.  249,  35  Atl. 
57:  Marsh  v.  Davis,  24  Vt  363;  Setoard  v. 
Hejlin,  20  Vt  144. 

Mnnson,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  and  the  trustee  are  residents 
of  this  state,  and  the  defendant  is  a  resident 
of  New  York.  The  indebtedness  on  account 
of  which  the  trustee  was  held  diargeable  in 
the  court  below  was  evidenced  by  two  prom- 
issory notes  executed  by  the  trustee  in  this 
state,  made  payable  to  the  defendant's  order 
at  the  First  National  Bank  of  Hoosic  Falls, 
New  York,  and  discounted  by  that  bonk  in 
the  regular  course  of  business  before  notice 
of  the  service  of  the  trustee  process  was  re- 
ceived. It  is  not  necessary  to  consider  the 
conflicting  decisions  concerning  the  location 
of  a  debt  for  purposes  of  atta^ment  It  is 
held  in  this  state  that  a  resident  trustee  is 
chargeable  upon  a  debt  payable  to  a  nonresi- 
dent in  the  state  of  his  domicil.  Nichols  v. 
Hooper,  61  Vt  295,  17  Atl.  134.  In  this 
case  the  court  expressly  refused  to  be  gov- 
erned by  Totole  v.  Wilder,  57  Vt.  622,  say- 
ing there  was  nothing  to  »how  upon  what 
point  that  case  turn^.  In  saying,  as  the 
court  did  in  Cr<Ug  v.  Ounn,  67  Vt  92,  27  L. 
R.  A.  511,  30  Atl.  860,  that  it  found  no  oc- 
casion to  depart  from  the  decision  in  Towle 
V.  Wilder,  it  evidently  assumed  that  the  case 
was  disposed  of  upon  the  question  of  juris- 
diction over  the  trustee;  for  Nichols  v. 
Hooper  was  cited  aa  determinative  of  the 
other  points  involved.  Vt  Stat  §  1306, 
first  provides  generally  that  negotiable  paper 
may  be  attadiod  by  trustee  process  before 
noUce  of  transfer.  It  provides  further,  how- 
ever, that  negotiable  paper  actually  trans- 
ferred to  a  bank  in  this  state  before  due  shall 
be  exempt  from  such  attachment  This 
leaves  paper  transferred  to  a  bank  without 
the  state  to  be  governed  by  the  general  pro- 
vision, and  the  trustee  contends  that  this  re- 
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stricted  exemption  works  a  discrimination 
against  national  banks  without  the  state, 
from  which  they  are  protected  by  article  4, 
§  2,  of  the  Federal  Constitution,  and  article 
14,  §  1,  of  the  amendments  thereto.  Al- 
though this  question  is  raised  by  the  trustee, 
and  without  the  bank  being  made  a  party,  it 
is  to  be  conapidered  and  determined  as  if  pre- 
sented by  the  bank  as  claimant  of  the  fund. 
A  trustee  can  defend  upon  the  ground  of 
rights  acquired  by  an  assignee  who  does  not 
appear.  See  Holmes  v.  Clark,  46  Vt  22.  If 
these  notes  have  become  payable  to  the  bank 
by  virtue  of  a  transfer  which  the  Federal 
Constitution  requires  us  to  recognize,  the 
trustee  cannot  be  held.  Article  4,  §  2,  pro- 
vides that  the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities 
of  citizens  in  the  several  states.  Corpora- 
tions are  not  citizens  within  the  meaning  of 
the  term  as  here  used.  Paul  v.  Virginia,  8 
Wall.  168,  19  L.  ed.  357;  Pembina  Consol. 
Silver  Min.  &  Mill.  Co,  v.  Pennsylvania,  125 
U.  S.  181,  31  L.  ed.  650,  2  Inters.  Com.  Rep. 
24,  8  Sup.  Ct  Rep.  737.  It  is  true  that 
many  of  the  reasons  given  for  this  holding 
are  inapplicable  to  corporations  created  by 
act  of  Congress,  and  that  the  rights  of  na- 
tional banks  were  not  involved  in  any  ca.<^e 
which  asserts  the  rule.  But  the  distinction 
suggested  cannot  be  made  without  ignoring 
the  positive  statement  of  the  cases  cited 
that  the  term  applies  only  to  natural  per- 
sons. Article  14,  §  1,  of  the  amendments 
provides  that  no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States. 
It  is  held  in  Orient  Ins.  Co.  v.  Daggs,  172 
U.  S.  557,  43  L.  ed.  552,  19  Sup.  Ot.  Rep.  281, 
that  a  corporation  is  not  a  citizen  within  the 
meaning  of  this  provision ;  and  the  extended 
discussion  in  earlier  cases  as  to  what  privi- 
leges and  immunities  were  intended  seems 
to  exclude  the  possibility  of  an  exception  in 
favor  of  national  banks.  See  Slaughter- 
House  Cases,  16  Wall.  36,  21  L.  ed.  394.  The 
section  last  cited  also  declares  that  no  state 
shall  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws.  The 
term  "person,"  as  here  used,  is  held  to  in- 
clude corporations.  Minneapolis  d  St.  L. 
R.  Co.  V.  Beckicith,  129  U.  S.  26,  32  L.  ed. 
585,  9  Sup.  Ct  Rep.  207.  But  this  check 
upon  the  state  r^ates  only  to  persons  "with- 
in its  jurisdiction."  A  corporation  not  cre- 
ated by  this  state,  nor  doing  business  here 
under  conditions  that  subject  it  to  proce^ 
issuing  from  the  courts  of  this  state,  is  not 
within  its  jurisdiction.  Blake  v.  McClung, 
172  U.  S.  239,  43  L.  ed.  432,  19  Sup.  Ct.  Rep. 
165.  It  must  be  remembered,  however,  that 
the  right  of  a  national  bank  to  protection 
from  state  interference  does  not  depend  upon 
its  being  brought  within  any  of  these  provi- 
sions. As  an  instnmicntality  of  the  Fed- 
eral government,  it  is  protected  from  hostile 
legislation  by  the  supremacy  of  the  Federal 
Constitution.  Independently  of  specific  pro- 
hibitions, the  state  has  no  power,  by  taxa- 
tion or  otherwise,  to  retard,  impede,  burden, 
or  in  any  manner  control,  the  operation  of 
constitutional  laws  enacted  to  carry  into  ex- 
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ecution  tlie  powers  vested  in  the  general  gov- 
erumcnt.  McCullocK  v.  Maryland,  4  Wheat, 
31G,  4  L.  ed.  570.  The  state  can  exercise  no 
control  over  a  national  bank,  nor  in  any 
wise  affect  its  operation,  except  as  Congress 
may  permit.  Farmers*  d  M.  Nat.  Bank  v. 
Dearing,  91  U.  S.  29,  23  L.  ed.  196.  But 
there  is  a  well-recognized  limitation  to  the 
protection  which  this  Federal  supremacy  se- 
cures to  a  national  bank.  It  protects  the 
bank  only  from  such  legislation  as  tends  to 
impair  its  utility  as  an  instrmnentality  of 
the  Federal  government.  Waite  v.  Dowley, 
94  U.  S.  527,  24  L.  ed.  181.  As  r^ards  Uic 
construction  of  contracts,  the  acquisition 
and  transfer  of  property,  the  collection  of 
debts,  and  the  liability  to  suit,  the  bank  re- 


mains under  the  control  of  the  state.  First 
Nat.  Bank  v.  Kentucky,  9  WaJl.  363,  19  L. 
ed.  703.  The  most  that  caa  be  said  of  the 
discrimination  complained  of  is  that  it  en- 
ables a  bank  within  the  state  to  discount 
with  safety  paper  whioh  a  bank  without  the 
state  could  not  discount  without  risk,  and 
that  to  this  extent  it  operates  as  an  inciden- 
tal restriction  upon  the  business  of  the  -lat- 
ter bank.  It  is  clear  thaj^  this  touches  only 
the  general  business  relations  of  the  bank, 
and  can  have  no  appreciable  effect  upon  its 
continuance  and  utility  as  an  agent  of  the 
Federal  government.  It  is  not  claimed  that 
our  statute  is  in  conflict  with  any  act  of 
Congress. 
Judgment  affirmed. 
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1.  Portraits  and  frames  mamifactured 
in  another  state  in  compliance  -witli 
orders  taken  by  a  travelingr  salesnian 

ODd  shipped  into  the  state  consigned  to  the 
maker,  whereupon  they  are  delivered  by  the 
agent  to  the  persons  ordering  them,  and  the 
price  agreed  upon  at  the  time  the  orders  were 
given  collected,  are  the  subject  of  interstate 
commerce,  and  such  agent  cannot  be  sub- 
jected to  a  license  tax  by  state  authority, 
since  the  sale  Is  made  in  the  state  in  which 
the  home  company  is  located,  and  not  at  the 
place  of  delivery. 

2.  The  provision  that  all  taxation 
shall  be  equal  and  uniform,  contained 
In  Const,  art.  1,  |  28,  Is  not  violated  by  an 
ordinance  requiring  the  payment  of  a  license 
tax  by  any  person  or  company  keeping  a  store 
or  selling  any  goods,  wares,  or  merchandise, 
but  excepting  from  Its  provisions  merchants 
who  pay  an  annual  tax  on  their  stocks  of 
goods  assessed  according  to  the  revenue  laws 
of  the  city,  and  traveling  agents  who  sell  ex- 
clusively by  sample  or  otherwise  to  regular 
merchants  doing  business  In  the  city,  since 
the  classification  Is  a  reasonable  one,  and 
there  Is  no  discrimination  between  persons  of 
the  same  class. 

(November  15,  1900.) 

REvSERVATION  hy  the  District  Court  for 
Laramie  County  for  the  opinion  of  the 
Supreme  Court  of  questions  arising  upon  an 
appeal  by  defendant  from  conviction  before 
a  justice  of  the  peace  of  violating  an  or- 
dinance of  the  City  of  Cheyenne  relating  to 
the  licensing  of  merchants.  Reversal  recom- 
mended. 


Statement  by  Com,  J.. 

The  defendant  was  convicted  before  a  jus- 
tice of  the  peace  of  a  violation  of  an  ordi- 
nance of  the  city  of  Cheyenne  entitled  "An 
Ordinance  Concerning  City  Licenses,"  and 
sentenced  to  pay  a  fine  of  $50  and  costs.  The 
ordinance  is  as  follows: 

"Sec.  1.  That  any  person  or  persons,  com- 
pany or  corporation,  who  shall  directly  or 
indirectly,  keep  a  store,  or  sell,  vend,  or  re- 
tail any  goods,  wares  or  merchandise,  with- 
out being  first  duly  authorized  by  a  license 
as  hereinafter  provided,  the  person  or  per- 
sons, company  or  corporation,  so  offending 
shall  be  fined  in  any  sum  not  less  than  fifty 
dollars  nor  more  than  one  hundred  dollars: 
provided,  this  ordinance  shall  not  be  con- 
strued to  apply  to  the  sale  of  goods,  wares, 
or  merchandise  by  merchants  or  other  per- 
sons who  pay  an  annual  tax  upon  such 
goods,  wares,  or  merchandise,  assessed  ac- 
cording to  the  revenue  laws  of  this  city ;  pro- 
vided, further,  that  this  ordinance  shall  not 
apply  to  traveling  agents  who  sell  exclusive- 
ly by  sample  or  otherwise  to  regular  mer- 
chants doii^  business  in  this  city. 

"Sec.  2.  That  from  and  after  the  passage 
and  approval  of  this  ordinance  any  person 
or  persons,  company  or  corporations  not  pay- 
ing an  annual  tax  as  hereinbefore  provided, 
shall  pay  a  license  of  twenty-five  dollars  per 
month:  provided,  that  no  license  shall  be 
issued  for  less  time  than  one  month.'' 

It  appears  that  the  defendant,  as  agent  of 
the  Chicago  Portrait  Company,  a  concern  en- 
gaged in  the  business  of  making  portraits 
and  picture  frames  in  Chicago,  solicited  or- 
ders in  Cheyenne,  and  the  portraits  and 
frames  ordered  were  subsequently  shipped 
from  Chicago  to  Cheyenne,  being  consigned 
to  the  Chicago  Portrait  Company.    The  de- 


XoTB. — For  authorities  found  in  earlier  vol- 
umes of  this  series  on  the  business  of  agent  of 
nonresident  as  Interstate  commerce,  see  Re 
Spain  (C.  C.  E.  D.  N.  C.)  14  L.  R.  A.  97,  and 
fMte  on  peddlers  and  drummers  as  related  to 
interstste  commerce;  Gunn  v.  White  Sewing 
Mflch.  Co.  (Arlc.)  18  L.  R.  A.  206:  State  v. 
Phipps  (Kan.)  18  L.  R.  A.  657;  State  v.  Gor- 
62  L.  Tx.  A. 


ham  (N.  C.)  25  L.  R.  A.  810 ;  Milan  Mill.  &  Mfg. 
Co.  V.  Gorton  (Tenn.)  26  L.  R.  A.  135 ;  State  v. 
Scott  (Tenn.)  36  L.  R.  A.  461 ;  Macnaughtan 
Co.  V.  McGlrl  (Mont.)  38  L.  R.  A.  367;  Smith 
V.  Jackson  (Tenn.)  47  L.  R.  A.  416 ;  Adklns  t. 
Richmond  (Va.)  47  L.  R.  A.  583 ;  Croy  ▼.  Ep- 
person (Tenn.)  51  L.  R.  A.  254 ;  and  French  v. 
State  (Tex.)  ante,  160. 
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fendant  was  engaged  in  delivering  them  to 
tiis  customers,  and  collecting  the  prices  agreed 
upon  at  the  time  the  orders  were  given,  when 
he  was  arrested.  The  company  had  no  place 
<d  business  in  the  state  of  Wyoming  and  was 
doing  business  in  this  state  only  as  was  be- 
ing done  by  Willingham  at  the  time  of  his  ar- 
rest. The  persons  to  whom  said  portraits 
and  frames  were  delivered  were  not  regular 
merchants  doing  business  in  the  city  of  Chey- 
-enne  paying  taxes  to  the  city,  and  the  defend- 
ant had  no  license.  He  appealed  to  the  dis- 
trict court,  which  has  reserved  certain  ques- 
tions for  the  decision  of  this  court.  The 
questions  are  very  long,  and  the  substance 
of  them  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  E.  Vr.  Mann  for  the  State. 

Messis.  A.  B.  Gash  and  W.  B.  StoU,  for 

defendant : 

The  defendant  at  the  time  of  his  arrest 
-vas  engaged  in  carrying  on  interstate  com- 
merce; and  the  ordinance  in  question,  so  far 
.38  it  applies  to  him,  attempts  a  regulation 
of,  or  imposition  upon,  interstate  commerce, 
and  is  therefore  void. 

Robbins  v.  Shelby  County  Taaing  Dist. 
120  U.  S.  489.  30  L.  ed.  694,  1  Inters.  Com. 
Hep.  45.  7  Sup.  Ct.  Rep.  592;  Asher  v.  Texas, 
128  U.  S.  129,  32  L.  ed.  368,  2  Inters.  Com. 
Hep.  241,  9  Sup.  Ct.  Rep.  1;  Stoutenburgh 
v.  Hennick.  129  U.  S.  141,  32  L.  ed.  637,  9 
Sup.  Ct.  Rep.  256;  Clements  v.  Casper,  4 
Wvo.  494,  35  Pac.  472;  Brennan  v.  Titus- 
viilc,  153  U.  S.  289,  38  L.  ed.  719,  4  Inters. 
Com.  Rep.  658,  14  Sup.  Ct.  Rep.  829;  Re 
£pain,  14  L.  R.  A.  97,  3  Inters.  Com.  Rep. 
738,  47  Fed.  208;  Re  Mitchell,  4  Inters.  Com. 
Rep.  707,  62  Fed.  576;  Ex  parte  Hough,  5 
Inters.  Com.  Rep.  327,  69  Fed.  330;  Ex  parte 
Eolman,  36  Tex.  Crim.  Rep.  255,  36  8.  W. 
441;  State  v.  Scott,  98  Tenn.  254,  36  L.  R.  A. 
461,  39  S.  W.  1 ;  Talbutt  v.  State,  39  Tex. 
Crim.  Rep.  04,  44  S.  W.  1091 ;  State  v.  JAcht- 
enstein,  44  W.  Va.  99,  28  S.  E.  753 ;  Baxter 
V.  ThMaafi,  4  Okla.  605,  46  Pac.  479 ;  State 
«i?  reL  Selliger  v.  O'Connor,  6  N.  D.  629,  67 
N.  W.  824;  State  v.  Rankin,  11  S.  D.  144,  76 
N.  W.  299;  State  v.  Coop,  52  S.  C.  508,  41  L. 
R.  A.  501,  30  S.  E.  609;  Laurens  v.  Elmore, 
55  S.  C-  477,  45  L.  R.  A.  249,  33  S.  E.  560 ; 
Re  Nichols,  48  Fed.  164;  Re  Tyerman,  48 
Fed.  107;  Ames  v.  People,  25  Colo.  608,  55 
Pac.  725. 

It  would  be  absurd  to  say  that  an  agent, 
-while  engaged  in  soliciting  orders  for  his 
nonresident  employer,  would  be  engaged  in 
interstate  commerce,  but,  while  delivering 
goods  previously  ordered,  he  would  not  be 
•engajied  in  such  interstate  commerce. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23; 
Broicv  V.  Maryland,  12  Wheat.  419,  6  L.  ed. 
^78 ;  Passenger  Cases,  7  How.  283,  12  L.  ed. 
702;  Cooley  v.  Philadelphia  Port  Wardens, 
12  How.  299,  13  L.  ed.  996;  Almy  v.  Califor- 
nia, 24  How.  169,  16  L.  ed.  644;  Veazie  v. 
Moor,  14  How.  568,  14  L.  ed.  545:  Oilman  v. 
Philadelphia,  3  Wall.  713,  18  L.  ed.  96; 
^tate  Freight  Tax  Case,  15  Wall.  232,  sub 
nom,  Philadelphia  rf  R.  R.  Co.  v.  Pennsyl- 
vania, 21  L.  ed.  146;  Welton  v.  Missouri,  91 
S2  L.  R.  A. 


U.  S.  275,  23  L.  ed.  347 ;  Mobile  County  v. 
Kimball,  102  U.  S.  691,  26  L.  ed.  238; 
Gloucester  Ferry'  Co.  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  ed.  168,  1  Inters.  Com.  Rep. 
382,  5  Sup.  Ct.  Rep.  826;  Brown  v.  Houston, 
114  U.  S.  G22,  29  L.  ed.  257,  5  Sup.  Ct.  Rep. 
1091 :  Cardxcell  v.  American  River  Bridge 
Co.  113  U.  S.  205,  28  L.  ed.  959,  6  Sup.  Ct. 
Rep.  423;  Walling  v.  Michigan,  116  U.  S.  446, 
29  L.  ed.  691,  6  Sup.  Ct.  Rep.  454;  Pickard  v. 
Pullman  Southern  Car  Co.  117  U.  S.  34,  29 
L.  ed.  785,  C  Sup.  Ct.  Rep.  635;  Wabash,  St. 
L.  &  P.  R.  Co.  V.  Illinois,  118  U.  S.  557,  30 
L.  ed.  244,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct. 
Rep.  4 ;  Clements  v.  Casper,  4  Wyo.  494,  35 
Pac.  472 ;  Kennedy  v.  People  use  of  La  Jun- 
ta, 9  Colo.  App.  490,  49  Pac.  373. 

A  state  may  require  a  license  to  engage  in 
any  trade,  business,  or  profession,  but  such 
license  must  be  uniform,  and  not  discrimi- 
nate iu  favor  of  one  class  and  against  anoth- 
er, nor  in  favor  of  its  own  citizens  and 
against  the  citizens  of  other  states,  or  re- 
quire a  license  which  will  constitute  a  regu- 
lation of  interstate  commerce. 

Ames  v.  People,  25  Colo.  508,  55  Pac.  725; 
Buffalo  v.  Reavcy,  37  App.  Div.  228,  55  N. 
Y.  Supp.  792. 

Corn,  J.,  delivered  the  opinion  of  the 
court : 

There  are  two  principal  questions  pre- 
sented in  this  case:  First,  whether  the  or- 
dinance is  void  because  in  violation  of  the  in- 
terstate commerce  clause  of  the  Constitution 
of  the  United  States;  and,  second,  whether 
it  is  void  as  in  violation  of  the  provision  of 
§  28,  art.  1,  of  our  state  Constitution  that 
''all  taxation  shall  be  equal  and  uniform." 

The  principles  which  contrpl  the  decision 
of  the  first  question,  with  the  authorities, 
were  set  out  in  a  very  clear  and  well-consid- 
ered opinion  by  Chief  Justice  Groesbeck  in 
the  case  of  Clements  v.  Casper,  4  Wyo.  495, 
35  Pac.  472.  We  do  not  deem  it  necessary 
to  rehearse  the  reasoning  of  the  court  in  that 
case.  But  since  that  decision  was  rendered 
the  Supreme  Court  of  the  United  States  have 
again  passed  upon  the  question  in  a  case 
where  the  facts  were  almost  identical  with 
those  in  the  one  before  us.  Brennan  v.  Ti- 
tusville,  153  U.  S.  289,  38  L.  ed.  719,  4  Inters. 
Com.  Rep.  658,  14  Sup.  Ct.  Rep.  829.  In 
that  case  a  maker  of  portraits  and  picture 
frames  in  Chicago  had  sent  his  agent  into 
the  state  of  Pennsylvania  to  solicit  orders 
for  pictures  and  picture  frames  by  going  per- 
sonally to  citizens  and  residents  of  that 
state.  Upon  receiving  orders  for  pictures 
and  frames,  the  agent  forwarded  such  orders 
to  the  manufacturer  in  Chicago,  where  the 
goods  were  made  and  shipped  by  him  to  the 
purchasers  in  Titusville,  by  railroad  freight 
or  express,  the  express  companies  or  the 
manufacturer's  agents  collecting  the  price  of 
the  goods,  and  forwarding  the  amounts  to 
him  at  Chicago.  The  ordinance  of  the  city 
of  Titusville  required  that  persons  so  em- 
ployed in  canvassing  or  soliciting  in  the  city 
should  procure  a  license  from  the  mayor, 
paying  therefor  certain  sums  fixed  by  the  or- 
dinance, but  providing  that  its  provisions 
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should  not  apply  to  persons  selling  by  sam- 
ples to  manufacturers  or  licensed  merchants 
or  dealers  residing  and  doing  business  in 
said  city.  After  examining  the  authorities, 
the  court  decided  that  it  must  be  held  that 
the  license  tax  imposed  upon  the  defendant 
was  a  direct  burden  upon  interstate  com- 
merce, and  was  therefore  beyond  the  power 
of  the  state.  Those  decisions  are  controlling 
in  this  case,  and  the  ordinance  in  question 
must  be  held  to  be  void,  as  in  conflict  with 
the  interstate  commerce  clause  of  the  Consti- 
tution. 

The  second  proposition,  that  the  ordinance 
is  void  because  in  conflict  with  the  provision 
of  the  Constitution  of  this  state  requiring 
that  "all  taxation  shall  be  equal  and  uni- 
form," stands  upon  entirely  different  ground. 
The  sovereignty  may,  in  the  discretion  of  its 
legislature,  levy  a  tax  on  every  species  of 
property  within  its  jurisdiction,  or,  on  the 
other  hand,  it  may  select  any  particular 
species  of  property,  and  tax  that  only,  if,  in 
the  opinion  of  the  legislature,  that  course  will 
be  wiser.  And  what  is  true  of  property  is 
true  of  privileges  and  occupations  also.  The 
state  may  tax  all,  or  it  may  select  for  taxa- 
tion certain  classes  and  leave  the  others  un- 
taxed. Considerations  of  general  policy  de- 
termhie  what  the  selection  shall  be  in  such 
cases,  and  there  is  no  restriction  on  the  pow- 
er of  choice  unless  one  is  imposed  by  Consti- 
tution. Cooley,  Tax'n,  570.  In  a  number 
of  the  states  it  has  been  held  that  the  con- 
stitutional requirement  of  equality  and  uni- 
formity does  not  apply  at  all  to  the  taxation 
of  occupations,  owing  to  the  fact  that  the 
taxation  of  all  occupations  equally  would 
work  the  greatest  possible  injustice  and  is 
impossible  in  practice.  But,  if  applicable  at 
all,  it  does  not  deprive  the  legislature  of  the 
power  of  dividing  the  objects  of  taxation  in- 
to classes.  It  merely  obliges  the  legisla- 
ture to  impose  an  equal  burden  upon  all 
those  who  find  themselves  in  the  same  class. 
State  V.  Lathropy  10  La,  Ann.  402.  To  be 
uniform,  taxation  need  not  be  universal. 
Certain  objects  may  be  made  its  subject,  and 
others  may  be  exempted  from  its  operation; 
certain  occupations  may  be  taxed,  and  others 
not ;  so  some  occupations  may  be  taxed  for  a 
greater  amount,  and  others  for  a  less;  but, 
as  between  the  subjects  of  taxation  in  the 
same  class,  there  must  be  an  equality.  State 
V.  PoydraSf  9  La.  Ann.  168.  As  said  in  a 
Virginia  case:  "The  requisitions  of  the  Con- 
stitution may  be  carried  out  by  a  uniform 
tax  on  licenses  to  persons  following  the  same 
pursuit,  under  the  same  conditions  and  cir- 
cumstances. A  difference  therein  will  justi- 
fy a  discrimination  in  the  tax."  Slaughter 
V.  Com.  13  Gratt.  776;  Ex  parte  Mirande, 
73  Cal.  373,  14  Pac.  888;  Cooley,  Taxn.  2d  ed. 
169. 

Tested  by  these  rules,  we  are  unable  to 
perceive  that  the  ordinance  conflicts  with  the 
clause  of  the  Constitution  in  question.  There 
is  nothing  unequal  in  classifying  differently 
merchants  who  pay  an  annual  tax  upon  their 
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stocks  of  goods  under  the  revenue  laws  of 
the  city  and  those  who  pay  no  such  tax.  But, 
upon  the  contrary,  it  seems  to  be  an  attempt 
to  secure  entire  equality  as  nearly  as  may  be 
by  requiring  each  class  to  contribute  its 
proportion  to  the  fund  necessary  to  defray 
the  expenses  of  the  city  government.  Nor 
is  there  anything  unreasonable  or  unequal  in 
exempting  from  this  tax  the  traveling  sales- 
men, who  supply  the  regular  merchants,  in 
whole  or  in  part,  with  their  stocks  of  goods 
upon  which  they  pay  taxes  to  the  city.  The 
distinctions  between  the  two  classes  are  ap- 
parent. The  latter  are,  in  a  sense,  the  as- 
sistants and  purveyors  of  the  regular  mer- 
chants, the  goods  sold  by  them  pass  at  once 
into  the  stocks  of  the  merchants  to  be  as- 
sessed for  taxation,  and  any  license  fee  re- 
quired of  them  would  operate  in  a  measure 
as  a  double  tax  upon  the  merchants  who  buy 
from  them ;  while  the  goods  sold  by  the  other 
class  become  at  once  the  personal  belongings 
of  their  customers,  and  inevitably,  in  a  great 
measure,  escape  taxation. 

The  foregoing  is  a  sufficient  answer  to  all 
of  the  voluminous  questions  presented  for 
the  consideration  of  the  court,  except  the 
ninth  and  tenth,  which  may  require  a  sep- 
arate consideration.  The  substance  of  them 
is.  Did  the  goods,  under  the  circumstances,, 
become  a  part  of  the  general  mass  of  prop- 
erty of  this  state  upon  their  shipment  to 
Cheyenne,  and  not  the  subject  of  interstate 
commerce,  and  did  the  delivery  of  them  by 
the  agent  constitute  a  sale?  The  general 
rule  is  that,  in  the  absence  of  special  author, 
ity  to  bind  his  principal,  the  drimimer  can 
merely  solicit  and  transmit  the  order,  and 
the  contract  of  sale  does  not  become  com- 
plete until  the  order  is  accepted  by  his  prin- 
cipal. Up  to  that  time  the  order  is  a  mere 
proposal,  and  the  place  of  the  contract  is 
where  the  proposal  is  accepted.  Gill  v. 
Kaufman,  16  Kan.  671;  Burbank  v.  McDuf- 
fee,  65  Me.  135;  McKindly  v.  Dunham,  55^ 
Wis.  515,  42  Am.  Rep.  740,  13  N.  W.  485. 

From  the  statement  of  facts  in  this  case,, 
it  appears  that  the  portraits  and  frames 
were  manufactured  in  compliance  w^ith  the 
order,  and  shipped  to  Cheyenne  for  tlie  pur- 
pose of  being  delivered  to  the  persons  order- 
ing. This  was  an  acceptance  of  the  order,, 
and  it  was  an  Illinois  contract.  The  deliv- 
ery of  the  articles  to  the  persons  ordering 
did  not  constitute  a  sale  by  the  agent  mak^ 
ing  the  delivery,  but  the  manufacture,  ship- 
ment»  and  delivery  of  the  goods  were  simply^ 
steps  taken  by  the  Chicago  Company  in  the 
performance  of  its  contract.  The  shipment 
of  them  by  the  company  to  itself  at  Chey- 
enne had  no  greater  significance  than  if  they 
had  been  sent  by  the  company  from  one 
of  its  warehouses  to  another  in  the  city  of 
Chicago.  They  were  still  the  subject  of  in- 
terstate commerce,  and  the  arrest  of  the 
agent  was  not  authorized  by  law. 

Potter,  Ch.  J.,  and  Kniglit,  J.,  concur. 
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Pattie  D.  B.  ARRINGTON,  Appt., 

17. 

W.  H.  ARRINGTON. 
(127  N.  C.  190.) 

li  A  Svdarmeiit  for  allmonyy  rendered 
after  «ppear«nee  of  the  defendant,  is  en- 
titled to  full  faith  and  credit  under  U.  S. 
Const,  art.  4,  |  1,  when  an  action  thereon  Is 
brought  in  another  state  for  instalments  of 
alimony  that  have  subsequently  become  due 
Qoder  the  judgment. 

1.  A  ple«  of  tbe  statute  of  limitations 
in  an  action  on  a  Judgment  obtained  in  an- 
other state  is  a  plea  to  the  remedy,  and 
subject  to  the  les  fori, 

S.  Animal  instalntents  of  allntony 
'vrhlcli  became  dne  and  collectible 
nnder  a  Jndvment  of  anotber  state 
more  than  ten  years  before  the  institution  of 
an  action  therefor  are  barred  by  Code,  f 
152,  limiting  actions  on  a  judgment  to  ten 
years  "from  the  date  of  the  rendition  of 
said  Judgment  or  decree.'* 

iClarh  and  Douiflas,  J  J.,  dUsent,) 
(NoTember  20,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Wake  (S>unty  in 
favor  of  defexMiant  in  an  action  brought  to 
enforce  a  foreign  judgment  for  alimony. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  BonclaM  ft  Slmms,  for  appel- 
lant: 

Full  faith  and  credit  should  be  given  to 
the  judgment  of  another  state  when  it  ap- 
pears from  the  certified  record  thereof  that 
the  court  had  acquired  jurisdiction  of  the 
parties  and  the  subject-matter;  and  no  de- 
fense is  available  against  it  which  might 
have  been  set  up  in  the  court  in  which  the 
judfrment  was  rendered. 

Edwards  v.  Jones,  113  N.  C.  453,  18  S.  E. 
500. 

By  virtue  of  the  Constitution  of  the 
United  States  and  acts  of  Congress  in  pur- 
suance thereof,  the  judgments  of  other  states 
are  put  upon  the  same  footing  as  domestic 
judgments.  They  are  conclusive  of  all  ques- 
tions involved  in  them  except  fraud  in  their 
procurement  and  whether  the  parties  were 
properly  before  the  court. 

Miller  V.  Leach,  96  N.  C.  229;  Baa-her  v. 
Barber,  21  How.  682,  16  L.  ed.  226. 

The  same  effect  is  given  to  a  judgment 
rendered  in  the  court  of  one  state,  when  of- 


fei'ed  in  evidence  in  thij  state,  as  an  exempli- 
fication of  it  would  have  in  another  court  in 
the  state  in  which  it  was  rendered. 

MoiTis  V.  Burgess,  116  N.  C.  40,  21  S.  E. 
27. 

In  Illinois  a  decree  for  the  payment  of  ali- 
mony, like  any  other  money  decree,  may  be 
collected  by  execution  where  the  decree  does 
not  provide  for  it  being  executed  by  a  mas- 
ter m  chancery  or  a  conomissioner ;  and  an 
execution  may  issue  precisely  as  upon  a 
judgment  at  law. 

Dinet  v.  Eigennumn,  80  111.  274. 

The  plea  of  the  statute  of  limitations  be- 
ing a  plea  to  the  remedy  is  determined  by 
the  lea  fori. 

12  Am.  &  Eng.  Enc.  Law,  p.  1492,  and 
notes;  M*Elmoyle  v.  Oohen,  13  Pet.  312,  10* 
L.  ed.  177;  N.  C.  Code,  f  152. 

Where  the  decree  for  alimony  orders  that 
it  be  paid  in  instalments,  the  statute  of  lim- 
itations begins  to  run  on  each  instalment  as- 
it  falls  due. 

fitokes  V.  Sanborn,  45  N.  H.  274. 

Mr.  F.  8.  Sprnill,  for  appellee: 

In  Illinois  the  action  is  in  the  nature  of  a 
proceeding  in  personam,  and  it  is  not  notice 
of  lis  pendens,  even  where  the  bill  sets  forth 
the  defendant*s  lands,  but  asserts  and  seeks 
no  equitai>le  remedy  against,  or  right  in  re- 
spect of,  them. 

8app  V.  Wightnian,  103  111.  160. 

In  North  Carolina  if  its  effect  were  to  be 
governed  by  the  laws  of  this  state  it  would 
ordinarily  be  merely  a  judgment  against  the 
husband  in  personam. 

Daniel  v.  Hodges,  87  N.  C.  99. 

It  is  no  lien  under  the  Illinois  law,  unless 
the  court  specifically  makes  the  allowance  a 
charge  upon  the  land  in  the  decree. 

8t07'ey  V.  Storey,  125  111.  608,  1  L.  R.  A. 
320,  18  N.  E.  329;  2  Am.  &  Eng.  Enc.  Law,. 
2d  ed.  p.  133,  note  3. 

Nor  IS  it  a  charge  in  Illinois  upon  the  per- 
sonalty. 

Yelton  V.  Uandley,  28  111.  App.  642. 

While  the  courts  of  North  Carolina  by 
comity  recognize  the  validity  of  the  Illinois 
judgment,  and  make  it  effective  as  to  the  per- 
sonal— the  marital — rights  of  the  plaintiff 
and  defendant,  the  decree  cannot  be  enforced 
in  North  Carolina  as  one  for  alimony  per  se, 
because  no  decree  for  alimony  after  divorce 
a  vinculo  can  be  rendered  here. 

Roqers  v.  Yines,  28  N.  C.  (6  Ired.  L.) 
293 ;  ^Duify  v.  Duffy,  120  N.  C.  346,  27  S. 
E.  28. 

The  court  can  make  such  order  as  it  will 


XoTK. — ^As  to  effect  of  divorce  in  other  state, 
■ee  prior  cases  in  this  series  of  Cummlogton  v. 
Belchertown  (Mass.)  4  L.  B.  A.  131,  and  note; 
Thompson  v.  Thompson  (Ala.)  11  L.  R.  A.  444, 
and  note;  Adams  v.  Adams  (Mass.)  13  L.  R.  A. 
275;  Keiley  v.  Kelley  (Mass.)  25  L.  R.  A.  806; 
Bullock  V.  Bullock  (N.  J.  Eq.)  27  L.  R.  A. 
213;  Hilblsh  v.  Battel  (Ind.)  33  L.  R.  A.  783; 
Dunham  v.  Dunham  (III.)  35  L.  R.  A.  70;  Ath- 
•rtoD  V.  Atherton  (N.  Y.)  40  L.  R.  A.  291,  Re- 
▼eried  in  181  U.  S.  155,  45  L.  ed.  — ,  21  Sup. 
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Ct.  544;  Felt  v.  Felt  (N.  J.  Eq.)  47  L.  R.  A. 
546. 

As  to  validity  of  divorce  granted  by  court  of 
foreign  country,  see  prior  case  In  this  series, 
of  St.  Sure  v.  Lindsfelt  (Wis.)  19  L.  R.  A.  515, 
and  note. 

Effect  of  appearance  by  nonresident  to  give 
Jurisdiction  of  divorce  case,  see  prior  cases  in 
this  series,  of  Ellis's  Appeal  (Minn.)  23  L.  R. 
A.  2S7,  and  note;  Lynde  v.  Lynde  (N.  Y.)  4& 
li.  R.  A.  679.  Affirmed  in  181  U.  S.  183,  45  L. 
ed.  — •,  21  Sup.  Ct.  555. 
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in  respect  of  the  amount  to  be  paid,  t.  c,  in- 
oioase  it  or  decrease  it  at  will,  even  if  it 
should  hold  that  alimony  should  be  granted. 
Rogers  v.  Vines,  28  N.  C.  (6  Ired.  L.) 
203;  Alexander  v.  Alexander,  13  App.  D.  C. 
334.  45  L.  R.  A.  806;   Rohhins  v.  Rohhins, 

101  111.  416;  2  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  136,  note  5. 

This  is  not  a  judgment  such  as  precludes 
the  defendajit  from  making  any  defenses  to 
it.  It  is  not  in  the  Code  definition:  "A  fi- 
nal determination  of  the  rights  of  the  par- 
ties." "A  final  decree  is  one  which  fully 
decides,  and  finally  disposes  of,  the  entire 
merits  of  tlie  cause." 

13  Am.  &  Eng.  Enc.  Law,  p.  27,  note  2; 
Whcelherffcr  v.  Knights,  71  111.  App.  331; 
Pain  V.  Pain,  80  N.  C.  322;  Chase  v.  /n- 
<falls,  97  Mass.  524;  Oamphell  v.  Campbell, 
Zl  Wis.  206;  'Soyes  v.  Huhha/rd,  64  Vt.  302, 
15  L.  R.  A.  394,  23  Atl.  727. 

The  court  is  without  power  to  alter  a  final 
•decree. 

Bryant  v.  Yia,  83  111.  11;  13  Am.  &  Eng. 
Knc.  Law,  p.  32,  note  3;   Lynde  v.  Lynde, 

102  N.  Y.  418,  48  L.  R.  A.  679,  56  N.  E.  979; 
Rorer,  Interstate  Law.  p.  253,  3;  Wharton, 
<:onll.  L.  §  804. 

The  defendant  may,  when  it  is  sought  to 
make  it  an  order  or  decree  of  the  courts  of 
North  Carolina,  in  so  far  as  it  affects  any- 
thiiu:^  except  the  marital  property  rights  of 
the  parties,  offer  to  the  action  any  defense 
which  he  might  have  offered  had  the  suit 
been  originally  brought  in  North  Carolina. 

,S/iau?  V.  i^haw,  9  Mich.  164. 

The  plaintiff's  right  is  fixed  by  the  court 
of  Illinois,  but  when  she  seeks  to  enforce 
that  right  in  North  Carolina  her  remedy  is 
governed  by  the  law  of  that  forum. 

ArfMtrong  v.  Best,  112  N.  C.  59,  25  L.  R. 
A.  188,  17  S.  E.  14;  Story,  Confl.  L.  37: 
Bank  of  Augusta  v.  Earle,  13  Pet  519,  10 
L.  ed.  274. 

The  Illinois  judgment  cannot  be  enforced 
in  North  Carolina  unless  it  has  in  Illinois 
^'the  effect  of  a  judgment  at  law  for  the  pay- 
ment of  money." 

Kunze  v.  Kunze,  94  Wis.  54,  68  N.  W.  391. 

A  court  in  which  a  foreign  judgment  is 
asserted  has  a  rijrht  to  inquire  and  deter- 
mine just  what  effect  such  a  judgment  has 
at  home. 

Whilakcr  v.  Bramson,  2  Paine,  209,  Fed. 
Cas.  No.  17,520;  Stark  v.  Ratcliff,  111  111. 
75. 

And  the  law  of  the  state  where  the  judg- 
ment was  rendered  must  be  proved. 

Hanley  v.  Donoghue,  116  U.  S.  1,  29  L. 
«d.  535,  0  Sup.  Ct.  Rep.  242. 

An  order  or  decree  for  alimony  is  not  a 
debt. 

Pain  v.  Pain,  80  N.  C.  322;  Ex  parte  Per- 
kins, 18  Cal.  00;  Ex  parte  Murray,  35  Fed. 
49G;  Carlton  v.  Carlton,  44  Ga.  216;  Wight- 
man  V.  Wight  man,  45  III.  167;  Ballard  v. 
Capcrton,  2  Met.  (Ky.)  412;  Leicis  v.  Lewis, 
80  Ga.  70G,  6  S.  E. '918;  Grimm  v.  Qrimm, 
1  £.  D.  Smith,  100 ;  Sheaf e  v.  Sheaf e,  36  N. 
H.  155;  Andrew  v.  Andrew,  62  Vt.  495,  20 
Atl.  817 ;  Steller  v.  Steller,  25  Mich.  159. 

The  Illinois  decree  for  alimony  cannot  be 
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enforced  in  North  Carolina  as  a  decree  for 
alimony  per  se. 

Duffy  V.  Duffy,  120  N.  C.  346,  27  S.  E.  28; 
Kunze  V.  Kunze,  94  Wis.  54,  68  N.  W.  391; 
Barber  v.  Barber,  2  Pinney  (Wis.)  297. 

The  statute  of  limitations  can  be  pleaded. 

M'Ehivoyle  v.  Cohen,  13  Pet.  312,  10  L.  ed. 
177;  Ambler  v.  Whipple,  139  111.  311,  28  N. 
E.  841;  Wren  v.  Moss,  6  111.  660. 

Mr.  B.  H.  Bnnn  also  for  appellee. 

Falrclotli,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

It  appears  from  the  record  in  this  case 
that  the  plaintiff  and  defendant  were  mar- 
ried in  North  Carolina  about  1869,  and  that 
they  lived  together  as  man  and  wife  in  said 
state  until  the  year  1879,  when  the  plain- 
tiff removed  to  the  state  of  Illinois,  and  ac- 
quired a  residence  in  that  state;  the  defend- 
ant remaining  a  citizen  of  North  Carolina 
until  the  present  time.  It  also  appears  th:it 
the  plaintiff,  after  acquiring  her  legal  resi- 
dence in  the  state  of  Illinois,  about  1879  or 
1880,  instituted  an  action  or  bill  for  divorce 
against  the  dolcndant  in  the  circuit  court  of 
Sangamon  county,  in  said  state  of  Illinois 
(a  court  of  competent  iurisdiction) ,  alleging 
facts  and  matters,  such  as  the  violence  and 
cruel  treatment  of  her  husband,  as  would  en- 
title her  in  North  Carolina  to  a  divorce  a 
mensa  et  thoro,  whioli  matters  are  adjud<re<l 
in  the  state  of  Illinois  sufficient  to  authorize 
a  decree  of  dissolution  of  the  bonds  of  matri- 
mony; that  is,  a  divorce  a  vineulo.  After 
notice  by  publication,  etc.,  the  defendant  ap- 
peared in  said  proceeding  by  an  attorney ; 
and  in  Novonber,  1881,  it  was  adjudged  and 
decreed  in  said  proceeding  that  the  plaintiff 
be  divorced  and  separated  from  the  bonds  of 
matrimony  theretofore  existing  between  her 
and  her  husband,  the  defendant  therein,  and 
that  she  have  the  care,  custody,  and  educa- 
tion of  their  children.  It  was  also  adjudged 
that  the  defendant  pay  to  the  complainant 
for  her  alimony  and  maintenance,  annually, 
the  sum  of  $154,  until  the  further  order  of 
the  court  (said  payments  beginning  and  dat- 
ing from  June  3,  1879,  and  to  be  payable 
semiannually),  and  that  the  defendant  also 
pay  annually  to  the  complainant  $300  for 
the  care,  custody,  support,  and  education  of 
their  children,  payable  semiannually  until 
the  further  order  of  the  court  ( said  last  pay- 
ment to  begin  and  date  from  June  1,  1879). 
The  plaintiff,  now  a  resident  of  North  Caro- 
lina, brought  this  action  to  recover  the 
amount  due  on  said  Illinois  judgment,  al- 
leging nonpayment  of  the  same,  and  files  a 
duly  authenticated  transcript  of  said  record 
and  judgment  in  this  action.  The  effect  of 
this  judgment  on  the  property  rights  of  the 
plaintiff  was  before  this  court  in  1889,  in 
Arrington  v.  Arrington,  102  N.  C.  491,  9  S. 
E.  200,  and  it  was  held  that  said  Illinois 
judgment  of  divorce  was  valid  and  bindin*?. 
In  the  present  action,  among  other  defenses, 
the  defendant  relies  on  the  statute  of  limi- 
tations. At  tlie  trial,  when  the  pleadings 
were  read,  his  honor  was  of  opinion  that  tlie 
plaintiff's  action  was  barred  by  the  statute^ 
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«nd  thereupon  the  plaintiff  took  a  nonsuit 
and  appealed. 

It  is  admitted  that  by  the  law  of  Illinois 
alimony  may  be  allowed  when  an  absolute 
divorce  a  vinculo  is  granted.  We  might  dis- 
pose of  this  appeal  on  this  simple  ruling, 
Dut  anotlier  question  is  important  to  be  set- 
tled and  understood,  to  which  the  arguments 
'vrere  chiefly  addressed,  and  we  feel  that  it  is 
proper  to  consider  it.  That  question  is, 
What  is  Uie  force  and  effect  of  said  judg- 
ment when  sued  upon  in  North  Carolina, 
where  both  parties  now  reside.  Is  it  res  judi- 
cata and  binding  on  the  parties,  or  can  the 
defendant  now  plead  to  the  merits  of  the 
original  cauise  of  action?  This  dependB  upon 
the  construction  given  to  art.  4,  §  1,  of 
the  Constitution  of  the  United  States,  in 
these  words:  "Full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts,  rec- 
ords and  judicial  proceedings  of  every  other 
state.  And  the  Congress  may  by  general 
laws  prescribe  the  manner  in  which  such 
acts  records  and  proceedings  shall  be  proved, 
and  the  effect  thereof."  By  the  act  of  May 
26,  1790,  chap.  11,  CoDgreas  provided  for  the 
mode  of  authenticating  the  records  and  ju- 
dicial proceedings  of  the  state  courts,  and 
then  further  declared  that  "the  records  and 
judicial  proceedings  authenticated  as  afore- 
said, shall  have  such  faith  and  credit  given 
to  them  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whence  the  said 
records  are  or  shall  be  taken."  At  common 
law  the  judicial  proceedings,  etc.,  of  foreign 
nations  are  not  taken  notice  of,  nor  admitted 
as  of  course^  by  our  courts.  They  must  be 
proved  like  other  facts  when  brought 
into  controversy  in  any  suit  Whatever  re- 
gard for  them  has  been  shown  is  the  result 
of  treaty  or  mere  comity.  In  the  American 
colonies,  before  the  adoption  of  our  Consti- 
tution, there  was  no  uniform  rule  as  to  judg- 
ments in  other  colonies.  Some  of  the  colo- 
nial courts  held  these  judgments  conclusive; 
some  held  that  they  were  not;  some,  that 
they  were  prima  facie  valid,  open  to  be  con- 
troverted by  new  proofs,  etc.  So  that  there 
was  little  or  no  extraterritorial  force  or  ef- 
fect given  to  foreign  or  domestic  judgments. 
ITie  latter  were  uniformly  held  conclusive  on 
the  parties  in  the  colony  or  state  in  which 
they  were  rendered,  and  not  open  to  be  con- 
troverted or  impeached  with  new  proofs. 
Xo  one  will  fail  to  see  how  inconvenient 
this  system,  before  the  adoption  of  our  Con- 
stitution, must  have  been,  and  the  attending 
danger  ot  the  grossest  injustice.  Suppose  a 
judgment  in  one  state,  in  a  court  having 
jurisdiction,  after  a  trial  and  verdict  by  a 
jury  upon  a  contract,  or  for  a  trespass  or 
other  just  cause  of  action,  in  a  place  where 
all  the  witnesses  lived,  and  after  a  while  the 
defendant  should  reside  in  another  state,  and 
niaterial  witnesses  should  die  or  remove,  so 
that  their  testimony  could  not  be  had,  and 
the  defendant  in  a  new  suit  could  controvert 
anew  all  the  facts  found  by  the  jury  in  the 
oriirinal  suit,  and  so  again  and  again;  there 
conld  be  no  certainty  of  any  just  redress  to 
the  plaintiff.  It  must  have  been  the  purpose, 
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therefore,  of  the  Oonfltitution  (art.  4,  S  1), 
with  appropriate  legislation,  to  suppress  this 
irritation  and  mischief  between  citizens  of 
different  states,  by  declaring  that  full  faith 
and  credit  should  be  given  to  the  judicial  pro- 
ceedings, etc.,  of  every  other  state.  '  Any 
other  interpretation  would  give  no  efficacy 
to  that  clause,  and  leave  suitors  in  the  same 
condition  as  they  were  before  art.  4,  §  1,  was 
adopted. 

In  1813  the  question  was  presented  to  the 
Supreme  Court  of  the  United  States  in  Mille 
V.  Duryee,  7  Cranch,  481,  3  i.  ed.  411,  and 
it  was  held  that  "ml  debet  is  not  a  good  plea 
to  an  action  founded  on  a  judgment  of  an- 
other state."  There  a  valid  judgment  had 
been  rendered  in  New  York  state,  and  upon 
the  certitied  copy  a  suit  was  instituted  in  the 
District  of  Columbia.  Story,  J.,  for  the 
court,  said :  "It  is  argued  that  this  act  pro- 
vides only  for  the  admission  of  such  records 
as  evidence,  but  does  not  declare  the  effect 
of  such  evidence  when  admitted.  This 
argument  cannot  be  supported.  The  act 
declares  that  the  record,  duly  authenticated, 
shall  have  such  faith  and  credit  as  it  has  in 
the  state  court  from  whence  it  is  taken.  If 
in  such  court  it  has  the  faith  and  credit  of 
evidence  of  the  highest  nature,  viz.^  record 
evidence,  it  must  have  the  same  faith  and 
credit  in  every  other  court.  Congress  has 
therefore  declared  the  effect  of  the  record 
by  declaring  what  faith  and  credit  shall  be 
given  to  it.  .  .  .  Another  objection  is 
that  the  act  cannot  have  the  effect  contended 
for,  because  it  does  not  enable  the  coui-ts  of 
another  state  to  issue  executions  directly  on 
the  original  judgment.  This  objection,  if  it 
were  valid,  would  equally  apply  to  every 
other  court  of  the  same  state  where  the  judg- 
ment was  rendered.  But  it  has  no  founda- 
tion. The  right  of  a  court  to  issue  execu- 
tion depends  upon  its  own  powers  and  organ- 
ization. Its  judgments  may  be  complete 
and  perfect  and  have  full  effect  independent 
of  the  right  to  issue  execution."  "A  decree 
for  the  payment  of  alimony,  like  any  other 
money  decree,  may  be  collected  by  execution, 
where  the  decree*  does  not  provide  for  its 
being  executed  by  a  master  in  chancery  or 
a  commissioner.  An  execution  may  issue 
precisely  as  upon  a  judgment  at  law." 
Dinet  V.  Eigenmann,  80  III.  274.  In  1818 
the  question  came  up  in  Hampton  v. 
M'Conncll,  3  Wheat.  234,  4  L.  ed.  378,  where 
Marshall,  Ch.  J.,  said:  "This  is  precisely 
the  same  case  as  that  of  MUla  v.  Duryce,  7 
Cranch,  481,  3  L.  ed.  411.  .  .  .  The  doc- 
trine there  held  was  that  the  judgment  of 
a  state  court  should  have  the  same  credit, 
validity,  and  effect  in  every  other  court  in 
the  United  States  which  it  had  in  the  state 
where  it  was  pronounced,  and  that  whatever 
pleas  would  be  good  to  a  suit  thereon  in  such 
state,  and  none  others,  could  be  pleaded  in 
any  other  court  in  the  United  States."  The 
same  conclusion  is  reached  in  M*  Elmoyle  v. 
Cohen,  13  Pet.  312,  10  L.  ed.  177;  Christmas 
V.  Russell,  5  Wall.  303,  18  L.  ed.  475;  and 
Cheever  v.  Wilson,  9  Wall.  123,  19  L.  ed. 
608 :  and  others. 

The  question  and  the  authorities  are  re: 
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viewed  in  Barber  v.  Barbery  21  How.  582, 
16  L.  ed.  22C.  The  parties  resided  in  New 
York,  wliere  a  decree  of  separation  a  mensa 
€t  thoro  was  entered.  It  was  also  adjudged 
that,  for  the  purpose  of  maintenance  of  Mrs. 
Barber,  thei'e  should  be  allowed  and  paid  to 
her  by  the  defendant*  in  quarterly  instal- 
ments, the  annual  sum  of  $360  in  each  and 
every  year,  from  the  day  the  bill  was  filed, 
during  her  life,  and  in  case  it  avos  not  so 
paid  the  quarterly  payments  sh<mld  bear 
interest  as  they  respectively  became  due,  and 
that  execution  might  issue  therefor  to- 
ties  quotiea.  It  was  also  decreed  that  the 
defendant  should  pay  forthwith  $960,  being 
the  alimony  retrospectively  due,  and  the 
plaintiff  should  have  execution  therefor. 
Soon  after  the  decree  of  divorce  and  for  ali- 
mony was  made,  the  defendant  removed  to 
the  state  of  Wisconsin^  without  paying  any 
of  the  alimony  due;  and,  upon  a  duly-au- 
thenticated transcript  of  the  papers  in  that 
suit,  a  suit  was  instituted  in  Wisconsin  for 
the  amount  of  the  alimony  due  by  the  de- 
fendant. The  case  went  to  a  hearing  on  the 
pleadings  and  proofs,  and  a  judgment  was 
entered  in  favor  of  the  plaintiff  according  to 
the  judgment  in  New  York;  and  on  appeal 
the  Supreme  Court  of  the  United  States  held 
that  the  court  of  Wisconsin  had  committed 
no  error  in  sustaining  its  jurisdiction,  nor 
in  the  decree  whioh  it  had  made.  In  this 
case  the  court  remarks:  "The  parties  to  a 
cause  for  a  divorce  and  for  alimony  are  as 
much  bound  by  a  decree  for  both  which  has 
been  given  by  one  of  our  state  oourts  hav- 
ing jurisdiction  of  the  subject-matter  and 
over  the  parties  as  the  same  parties  Avould 
be  if  the  decree  had  been  given  in  the  ec- 
clesiastical court  of  England.  The  decree  in 
both  is  a  judgment  of  record,  and  will  be 
received  as  such  by  other  courts.  And  such 
a  judgment  or  decree  rendered  in  any  state 
of  the  United  States,  the  court  having  juris- 
diction, will  be  carried  into  judgment  in 
any  other  state,  to  have  there  the  same  bind- 
ing force  that  it  has  in  the  state  in  which  it 
was  originally  given."  When  the  marital 
control  and  protection  have  been  lost  by  a 
judgment  of  divorce,  a  decree  for  alimony 
"becomes  a  judicial  debt  of  record  against 
the  husband,  whioh  may  be  enforced  by  ex- 
ecution or  attachment  against  his  person, 
issuing  from  the  court  which  gave  the  de- 
cree; and  when  that  cannot  be  done,  on  ac- 
count of  the  hus^lmnd  having  left  or  fled 
from  that  jurisdiction  to  another,  where  the 
process  of  that  court  cannot  reach  him,  the 
wife,  by  her  next  friend,  may  sue  him  wher- 
ever he  may  be  found,  or  where  he  shall 
have  acquired  a  new  domicil,  for  the  pur- 
pose of  recovering  the  alimony  due  to  her, 
or  to  carry  the  decree  into  a  judgment  there 
with  the  same  effect  that  it  has  in  the  state 
in  which  the  decree  was  given.  Alimony  de- 
creed to  a  wife  in  a  divorce  of  separation 
from  bed  and  board  is  as  much  a  debt  of 
record,  until  the  decree  has  been  recalled,  as 
any  other  judgment  for  money  is."  21 
How.  595,  16  L.  ed.  230.  This  doctrine  has 
been  expressly  declared  in  several  of  our 
stateo, 
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In  the  cases  cited  it  appears  that  decrees 
for  alimony  due  and  collectible  in  futuro  by 
instalments  annually  are  as  efficacious  and 
binding  on  the  parties  as  if  they  were  col- 
lectible as  soon  as  they  are  recorded.  From 
the  authorities  we  have  examined,  it  seems 
to  be  assumed  that  either  party,  upon  a 
change  of  circumstances,  may  move  in  the 
court  that  made  the  decree  to  have  the  de- 
cree modified  or  discharged,  as  may  seem 
proper  in  the  opinion  of  that  court.  In  har- 
mony with  the  foregoing  authorities  are 
several  coses  in  North  cSirolina.  Irbij  v. 
Wilson,  21  N.  C.  (1  Dev.  &  B.  Eq.)  578: 
Davidson  v.  Sluirpe,  28  N.  C.  (6  I  red.  L.) 
14:  Miller  v.  Leach,  96  N.  C.  229;  Walton 
V.  Sugg,  61  N.  C.  (Phill.  L.)  98,  93  Am. 
Dec  580.  In  these  cases  the  conclusive  ef- 
fect of  the  judgment  rendered  in  another 
state  is  recognized,  holding  that  the  record^ 
properly  authenticated,  is  the  highest  and 
most  conclusive  evidence.  In  all  cases  where 
the  defendant  is  not  served  with  legal  notice, 
and  not  present  in  person  or  by  attorney,  the 
original  judgment  in  another  state  is  a  nul- 
lity. 

2.  As  to  the  statute  of  limitations:  Thia, 
as  we  understand  the  record,  is  the  only 
question  on  which  his  honor  intimated  an 
opinion.  The  plea  of  the  statute,  in  an  ac- 
tion in  our  state  on  a  judgment  obtained  in 
another  state,  is  a  plea  to  the  remedy,  and 
consequently  the  lea  fori  must  prevail  in 
such  an  action.  M'Elmoyle  v.  Cohen,  13  Pet. 
312,  10  L.  ed.  177.  That,  in  North  Carolina, 
is  the  ten  years'  statute.  Code,  §  152.  The 
language  is,  "from  the  date  of  the  rendition 
of  said  judgment  or  decree."  That  must  re- 
fer to  a  judgment  which  is  at  once  due  and 
collectible.  It  cannot  reasonably  intend  a 
judgment,  which  in  terms  is  not  due  and  col- 
lectible until  a  future  day,  without  present- 
ing the  absurdity  of  a  statute  barring  or 
running  against  a  judgment  debt  before  the 
debt  is  due  or  collectible.  We  are  of  the 
opinion,  therefore,  that  the  annual  sums  ad- 
judged in  favor  of  the  plaintiff  which  became 
due  and  collectible  more  than  ten  years  be- 
fore the  institution  of  this  action  are  barred 
by  the  Code,  §  152,  and  that  those  that  be- 
came due  within  the  ten  years  are  not  barred. 

Error. 

Clark,  J.,  dissenting: 

This  is  an  action  for  $7,836,  alleged  to  be 
due  for  arrearages  of  alimony  upon  a  judg- 
ment rendered  in  an  Illinois  court  November, 
1880,  decreeing  an  absolute  divorce,  and  the 
payment  of  $154  alimony  annually,  and  $300 
annually  for  support  of  the  children  awarded 
to  the  custody  of  the  wife.  The  laws  of  this 
state  do  not  recognize  alimony  after  the 
grant  of  an  absolute  divorce,  and,  in  tlie 
nature  of  things,  the  children,  or  most  of 
them,  must  long  since  have  become  of  age.  Be- 
sides, by  the  universal  law,  that  part  of  the 
judgment  which  is  for  alimony  and  main- 
tenance of  the  children  is  subject  to  modifi- 
cation by  the  court  at  any  time,  and  is  there- 
fore interlocutory,  and  not  a  final  judgment, 
upon  which  alone  an  action  can  ber  brought 
in  the  court  of  another  state.  In  a  very 
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recent  and  welI-c<niBidered  opinion  {Lynde  v. 
Lyndcy  162  N.  Y.  405,  48  L.  R.  A.  679,  56 
N.  R.  979)  the  court  of  appeals  of  New 
York  held,  affirming  41  App.  Div.  280,  58  N. 
Y.  Supp.  567,  that  while  a  decree  for  alimony 
in  a  lump  sum,  or  past  alimony,  is  a  final 
judgment,  upon  which  ^.n  action  can  be 
brought  in  the  courts  of  another  state,  a 
judgment  for  payment  of  alimony  in  the 
future  is  not  such  a  judgment  that  action 
can  be  maintained  upon  it  in  the  courts  of 
AiK>ther  state.  The  reasoning  and  the  au- 
Uiorities  oited  in  this  case  (162  K.  Y.  418- 
420,  48  L.  R.  A.  684,  685,  56  N.  E.  983, 
l)S4,  and  cases  there  cited)  leave  nothing  to 
be  added.  For  these  reasons,  it  is  clear  that 
the  complaint  does  not  state  facts  to  con- 
stitute a  cause  of  action. 

Without  citing  further  authorities  upon 
propositions  which  would  seem  self-evident, 
the  judge  below  followed  the  plain,  imam- 
biguous  language  of  the  statute,  when  he 
hdd  the  cause  of  action  barred  by  the*  stat- 
ute of  limitations.  Oode,  §  152  ( 1 ) ,  bars  an 
action  after  ten  years  "upon  a  judgment  or 
decree  of  any  court  of  this  state,  or  of  the 
United  States,  or  of  any  state  or  territory 
thereof,  from  the  date  of  the  rendition  of 
the  said  judgment  or  decree."  The  date  of 
the  rendition  of  the  judgment  in  Illinois 
sued  on  is  November  16,  1880,  and  the  date 
of  the  summons  in  this  action  is  March  27, 
1S99.  This  leaves  no  room  for  argument. 
There  is  no  exception  in  the  statute  as  to 
judgments  upon  which  executions  are  to  is- 
sue at  stated  periods  thereafter,  nor  as  to 
decrees  in  divorce,  or  any  other  kinds  of 
decrees.  The  statute  may  be  defective,  in 
that  it  did  not  except  some  judgments  from 
this  limitation,  or  aid  not  provide  that,  as 
to  judgments  framed  like  tnis,  the  statute 
should  not  run  from  the  rendition   of    the 


judgment,  but  from  the  falling  due  of  each 
payment.  But,  as  this  court  once  justly 
observed  through  Judge  Daniel,  "We  cannot 
be  wiser  than  the  law."  The  court  has  no 
legislative  authority.  It  cannot  put  into 
tlie  statute  words  which  the  lawmaking 
power  did  not  put  there,  nor  amend  it  be- 
cause we  may  think  the  general  assembly 
might  have  written  the  law  differently  if  its 
attention  had  been  called  to  this  case,  as  to 
which  our  opinion  might  be  at  fault.  The 
language  of  the  statute  bars  actions  on  all 
judgments  after  the  lapse  of  ten  years  "from 
the  date  of  the  rendition  of  said  judgment," 
not  from  the  date  of  its  performance.  The 
plaintiff  could  have  sued  on  the  judgment 
within  ten  years  from  its  rendition,  Novem- 
ber 16,  1880,  and,  not  having  chosen  to  do 
so,  she  is  barred  by  the  statute  from  bring- 
ing this  action,  which  is  upon  that  judg- 
ment A  state  statute  of  limitations  is  a  bar 
to  an  action  in  a  state  court  upon  a  judg- 
ment rendered  in  a  court  of  the  United 
States  or  of  anotJier  state.  M*Elmoyle  v. 
Cohen,  13  Pet.  312,  10  L.  ed.  177;  13  Am.  A 
Eng.  Enc.  Law,  2d  ed.  p.  1033,  note  3.  It 
is  the  statute  of  limitations  of  the  state  in 
which  the  action  is  brought  which  governs, 
and  not  that  of  the  state  in  which  the  judg- 
ment sued  on  is  rendered.  M'Elmoyle  v. 
Cohen,  13  Pet  312,  10  ii.  ed.  177;  13  Am.  k 
ETig.  Enc.  Law,  2d  ed.  p.  1033,  note  5; 
Ambler  v.  Whipple,  139  111.  311,  28  N.  E. 
841.  The  North  Carolina  statute  contains  no 
exception.  It  is  too  plain  to  be  misunder- 
stood by  anyone,  and  the  court  has  no  power 
to  correct  or  amend  it,  as  if  the  act  of  the 
general  assembly  were  the  action  of  a  subor- 
dinate court 

Dovslas,  J.y  concurs   in   the  dissenting 
opinion. 
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Bf.  Y.  STEWART,  Respt., 

V. 

CALIFORNIA      IMPROVEMENT 
PAinr  et  al,  Appta. 


COM- 


(. 


.Cal.. 


.) 


The  OTrner  of  a  steam  roller  irlll  be 
liable  for  Injuries  caused  by  tbe 
enslneer's  neprlect  to  warn  travelers  of 
the  danger  of  escaping  steam,  where  he  hires 
and  has  power  to  discbarge  the  engineer, 
and  pays  his  wages,  although  the  roller  has 

NOTS. — As  to  which  of  two  or  more  persons 
!i  the  master  of  another  who  is  conceded  to 
be  the  servant  of  one  of  them,  see  prior  cases 
in  this  series,  of  Hardy  v.  Shedden  Co.  (C.  C. 
App.  6th  C.)  87  L.  R.  A  33,  and  note;  Chan- 
non  V.  Sanford  Co.  (Conn.)  41  L.  R.  A.  200; 
Oagnon  v.  Dana  (N.  H.)  41  L.  R.  A.  389; 
Murray  v.  Dwight  (N.  Y.)  48  L.  R.  A.  678. 

For  lawfnlness  of  use  of  steam-traction  en- 
gine in  highway,  see  prior  case  in  this  series, 
of  Com.  V.  Allen   (Pa.)   16  L.  R.  A.  148,  and 

4l#tS. 

92  L.  R.  A. 


been  hired  by  the  day  to  a  mnnlefpallty  for 
nse  upon  its  streets,  and  its  officers  direct 
where  the  roller  shall  be  used. 

(December  27,  1900.*) 

APPEAL  by  defendant  corporation  from 
a  judgment  of  the  Superior  Ck)urt  for 
Alameda  (bounty  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  caused  by  negligence  for  which 
defendant  was  alleged  to  be  responsible. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

Messrs.  Cbickerins,  Tbomas,  Sb 
Gregory  and  B.  McFadden,  for  appel- 
lants : 


*A  decision  was  reached,  and  an  opinion 
handed  down,  in  this  case  in  department  on 
May  21,  19O0.  A  rehearing  was  subsequently 
granted,  after  which  the  opinion  published  here- 
with was  handed  down,  superseding  the  former 
one,  and  making  it  of  no  value.      ,  i 
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If  there  is  any  liability  for  the  accident 
it  is  that  of  the  city  of  Os^land,  and  not  the 
California  Improvement  Company. 

Conger  was  not  the  servant  of  the  com- 
pany for  the  particular  work  in  question. 
The  test  is  as  to  the  person  having  the  pow- 
er of  supervision  over  the  servant's  conauct. 

Cotter  V.  lAndgren,  106  Cal.  002,  39  Pac. 
950 ;  Coughlan  v.  Cambridge,  166  Mass.  268, 
44  N.  E.  218;  Clapp  v.  Kemp,  122  Mass.  481 ; 
Smith  V.  Belshaw,  89  Cal.  427,  26  Pac.  834; 
Morse  v.  Richmond,  41  Vt.  445,  98  Am.  Dec. 
600;  Donovan  v.  Laing,  W.  ds  Z>.  Constr. 
Syndicate  [1893]  1  Q.  B.  629;  Miller  v. 
Minnesota  d  N.  W.  R.  Co.  76  Iowa,  655,  39 
N.  W.  188;  Byrne  v.  Kansas  City,  Ft.  8.  d 
M.  R.  Co.  24  L.  R.  A.  693,  9  C.  C.  A.  666, 
22  U.  S.  App.  220,  61  Fed.  605 ;  Powell  v. 
Virginia  Constr.  Co.  88  Tenn.  692,  13  S.  W. 
601. 

On  petition  for  rehearing. 

The  substantial  grounds  upon  which  the 
appellants  have  always  relied  in  this  case 
have  never  received  the  attention  of  this 
court. 

There  was  no  duty  imposed  upon  the  en- 
gineer to  warn  plaintiff,  because  the  emis- 
sion of  steam  through  the  safety  valve  was 
one  of  the  ordinary  noises  which  are  in- 
evitable in  the  management  of  any  steam  en- 
gine, and  quite  beyond  the  control  of  the 
engineer. 

Hahn  v.  Southern  P.  R.  Co.  51  Cal.  606 ; 
Omaha  d  R.  Valley  R.  Co.  v.  Clarke,  39  Neb. 
65,  23  L.  R.  A.  507,  67  N.  W.  645;  Howard 
V.  Union  Freight  R.  Co.  156  Mass.  159,  30 
N.  E.  479;  Duvall  v.  Baltimore  d  0.  R.  Co. 
73  Md.  510,  21  Atl.  496;  Wabash,  St.  L.  d 
P.  R.  Co.  V.  Farver,  111  Ind.  195,  60  Am. 
Rep.  696,  12  N.  E.  296;  McCerrin  v.  Ala- 
bama d  V.  R.  Co.  72  Miss.  1013,  18  So.  420; 
Scaggs  v.  Delaioare  d  H.  Canal  Co.  145  N. 
Y.  201,  39  N.  E.  716;  Deivey  v.  Chicago,  M. 
d  St.  P.  R.  Co.  99  Wis.  455,  76  N.  W.  74. 

In  no  event  could  the  presence  of  such  a 
watchman  have  helped  the  plaintiff  in  this 
case,  because  he  had  many  times  seen  this 
roller,  knew  just  where  it  was,  and  on  this 
occasion  had  seen  it  working  from  the  time 
he  reached  the  top  of  the  hill  several  blocks 
away. 

Howard  v.  Union  Freight  Co.  166  Mass. 
159,  30  N.  E.  479;  Wabash,  St.  L.  d  P.  R. 
Co.  v.  Farver,  111  Ind.  195,  60  Am.  Rep.  696, 
12  N.  E.  296. 

A  steam  roller  is  not  an  unlawful  object 
upon  a  public  street. 

Maanum  v.  Madison,  104  Wis.  272,  80  N. 
W.  591 ;  Macomber  v.  Nichols,  34  Mich.  212; 
Wilson  V.  New  York  C.  d  H.  R.  R.  Co.  41 
App.  Div.  36,  58  N.  Y.  Supp.  617. 

Messrs.  Prlnsle  Sb  Prinsle,  for  respond- 
ent: 

The  attempt  to  place  the  liability  for  the 
accident  on  the  city  of  Oakland  is  not  sound. 
The  engineer  was  the  servant  of  the  defend- 
ant California  Improvement  Company,  em- 
ployed and  paid  by  it. 

Cotter  V.  lAndgren,  106  Cal.  602;  Whar- 
ton, Neg.  §  173 ;  Coyle  v.  Pierrepont,  37  Hun, 
379;  Huff  v.  Ford,  126  Mass.  24,  30  Am. 
Rep.  645;  Ames  v.  Jordan,  71  Me.  540,  36 
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Am.  Rep.  362;  Gerlaeh  T.  Edelmeyer.  88  N. 
Y.  645;  Du  Pratt  v.  Lick,  38  Cal.  691 ;  Bos- 
well  V.  Jjaird,  8  Cal.  469,  68  Am.  Dec.  345. 

If  this  action  had  been  brought  against 
the  city  of  Oakland  the  city's  answer  would 
have  been  that  the  execution  of  the  superin- 
tendent's directioivi  was  not  the  direct  cause 
of  the  accident. 

Taylor  v.  BaUwin,  78  Cal.  522,  21  Pac. 
124 ;  Oakland  Bank  of  Savings  v.  Murfey,  63- 
Cal.  462,  9  Pac.  843;  Craven  v.  Central  P.  R^ 
Co.  72  Cal.  347,  13  Pac.  878;  Levois  v.  Flint 
d  P.  M.  R.  Co.  54  Mich.  66,  19  N.  W.  744; 
Chidester  v.  Consolidated  People's  Ditch  Co, 
53  Cal.  56 ;  Durgin  v.  Neal,  82  Cal.  595,  23^ 
Pac.  133,  375. 

Van  Byke,  J.,  delivered  the  opinion  of 
the  court: 

Action  for  personal  injury.  The  trial 
was  by  the  court  without  a  jury.  Plaintiff 
had  judgment,  from  which,  and  from  an  or- 
der denying  their  motion  for  a  new  trial,, 
defendants  appeal. 

The  court  found  that  defendant  Conger 
was,  on  the  4th  day  of  March,  1896,  employed 
by  the  defendant  California  Improvement 
Company  as  engineer  to  manage  a  steam, 
roller  owned  by  said  company,  and  used  by 
it  in  rolling  and  leveling  streets.  The  said 
roller  was  then  in  the  use  of  the  city  of  Oak- 
land ;  the  same,  with  the  engineer  in  charge 
having  been  hired  by  the  city  of  Oakland 
from  the  defendant  California  Improvement 
Company.  At  the  time  that  the  accident  oc- 
curred the  roller  was  being  used  under  the* 
direction  of  the  superintendent  of  streets  of 
the  city  of  Oakland  in  rolling  and  leveling' 
Twelfth  street  where  it  forms  a  dam  at  the 
lower  end  of  Lake  Merritt;  and  the  court 
finds  that  at  that  time  said  Twelfth  street 
was  the  only  safe  public  highway  for  the 
passage  of  vehicles  between  the  eastern  and 
central  parts  of  Oakland,  and  that  the  plain- 
tiff was  then  driving  a  well-trained,  steady, 
and  reliable  horse  on  said  street.  '* While 
the  defendant  Conger  was  in  charge  of  said 
engine,  and  standing  thereon,  and  in  control 
thereojf,  steam  escaped  from  the  engine 
through  the  safety  valve  in  front  of  plain- 
tiff's horse.  It  had  been  necessary  to  gen- 
erate all  the  steam  which  the  engine  couldf 
safely  carry,  and  the  defendant  Conger  had 
wrongfully  and  carelessly  failed  and  neglect- 
ed to  give  any  warning  of  the  said  letting' 
off  of  steam,  or  that  there  was  any  danger 
of  its  escape  through  the  safety  valve,  al- 
though he  (the  said  defendant)  saw  the  dan- 
ger to  the  plaintiff,  and  had  the  opportunity 
and  power  to  give  him  warning  thereof ;  and 
the  escaping  of  the  steam  so  frightened  the 
plaintiff's  horse  that  it  became  unmanagea- 
ble, and  wheeled  short  around,  and  tiltetl 
over  plaintiff's  cart,  and  the  plaintiff,  with- 
out any  fault  on  his  part,  was  thrown  out, 
and  dashed  violently  upon  the  ground."  The 
main  contention  on  the  part  of  the  defendant 
company  was  and  is  that  the  injury  to  the 
plaintiff  was  not  caused  by  its  negligence^ 
but,  if  it  resulted  from  any  negligence,  it 
was  upon  the  part  of  the  city  of  Oakland.. 
But  the  court  below  found  that  said  defend- 
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ant  California  Improvement  Company  had 
selected  the  said  engineer,  and  his  services 
were  to  be  paid  by  said  company,  and  said 
company  had  the  right  to  remove  him;  that 
the  relation  of  master  and  servant  existed 
between  said  defendant  company  and  the  de- 
fendant Conger,  and  not  between  the  city  of 
Oakland  and  defendant  Conger.  The  testi- 
mony supports  the  finding  and  conclusion  of 
the  court  below  that  the  injury  to  the  plain- 
tiff was  caused  by  the  negligence  of  the  de- 
fendants, and  not  of  the  city  of  Oakland. 
Mr.  Miller  (at  the  time  superintendent  of 
streets  of  the  city  of  Oakland),  called  as  a 
witness  on  behalf  of  the  defendants,  says: 
"This  roller  was  in  the  employ  of  the  city  of 
Oakland  the  day  of  this  accident.  It  was 
hired  from  the  California  Improvement  Com- 
pany* Mr.  Sherman,  my  foreman,  had 
charge  of  the  work,  together  with  myself." 
On  cross-examination  he  was  asked:  *'Did 
Mr.  Sherman  assume  to  have  such  control 
over  the  roller  as  to  affect  the  engine — af- 
fect the  movements  of  the  engine?"  After 
an  objection  to  such  question  had  been  over- 
ruled, the  witness  answered:  "I  think  not. 
.  Nothing  was  said  in  the  lease  of  the 
engine  to  the  city  about  discharging  the  en- 
gineer. I  secured  the  engine  under  the  au- 
thority* of  the  board  of  public  works.  We 
had  to  have  a  roller,  and  this  was  the  most 
available  one.  I  telephoned  to  the  office  of 
the  California  Improvement  Company  that 
we  would  like  to  have  their  roller  upon  the 
Twelfth  street  dam.  They  replied  that  they 
would  have  the  roller  there.  We  said  noth- 
ing about  anybody  to  run  it,  or  about  the 
pay.  The  understanding  was  that  the  ma- 
chine, with  the  fuel  and  engineer,  should  be 
supplied  at  so  much  per  day."  And  being 
asked  whether,  as  a  matter  of  fact,  the  roller, 
while  operating  upon  the  street,  was  not  en- 
tirely under  the  direction  of  himself  or  fore- 
man, answered:  "Yes,  sir.  We  controlled 
to  the  extent  of  notifying  what  portion  of 
the  street  we  wanted  roll^.  I  exercised  the 
judgment  as  to  when  the  road  was  rolled 
enough,  and  when  it  was  not.  I  did  not 
stipulate  as  to  any  particular  engineer." 
This  is  substantially  the  testimony  in  refer- 
ence to  the  terms  of  the  contract  between 
the  superintendent  of  streets  and  defendant 
California  Improvement  Company.  The 
company  was  to  furnish  the  roller  and  en- 
gineer and  fuel  for  so  much  a  day,  and  the 
superintendent  of  streets  was  to  control  the 
movements  of  the  roller  by  directing  as  to 
what  portion  of  the  street  should  be  rolled, 
and  when  sufficiently  rolled.  Neither  the  su- 
perintendent of  streets  nor  his  foreman  pre- 
sumed to  direct  the  engineer  in  reference  to 
the  management  of  the  engine  in  regard  to 
the  pressure  of  the  steam,  or  how  or  when  it 
should  be  applied  or  shut  off,  or  in  reference 
to  the  escaping  of  steam  through  the  safety 
valve.  No  one  not  an  engineer,  or  having 
some  knowledge  or  experience  in  reference  to 
the  management  of  an  engine,  would  assume 
to  direct  the  engineer  in  reference  to  such 
matters.  As  he  was  the  one  to  know,  and 
Dot  the  superintendent  of  streets  or  his  fore- 
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man,  whether  there  was  danger  in  the  es- 
caping of  steam  through  the  safety  valve, 
the  duty  devolved  upon  him  to  give  people- 
warning  in  case  there  was  such  danger ;  and 
for  injury  resulting  from  negligence  in  this 
respect  he,  and  the  owner  of  the  engine,  who 
put  him  in  charge  of  the  same,  would  be  re- 
sponsible. 

One  who  should  hire  a  hack  and  driver 
from  a  carriage  company,  and  in  the  use 
thereof  should  direct  on  what  streets  to 
drive,  where  to  go,  and  when  to  stop,  and  in 
fact  have  the  entire  control  of  the  move- 
ments of  the  carriage,  would  not  thereby  be- 
come liable  for  damages  resulting  from  the 
negligence  of  the  driver  in  the  management 
of  his  teamv  The  driver  is  hired  by  the  car- 
riage company  presumably  for  his  fitness  in 
the  line  for  which  he  is  employed,  the  same 
as  was  the  engineer  in  this  case  by  the  Cali- 
fornia Improvement  Company.  If  damages 
accrue  through  his  negligence  or  careless- 
ness, such  company  is  liable,  and  not  the 
one  who  may  have  hired  and  used  the  car- 
riage. In  Boswcll  V.  Lairdy  8  Cal.  469,  68 
Am.  Dec.  345,  the  question  here  presented 
was  thoroughly  discussed,  and  in  the  opinion 
there  it  is  said :  "The  relation  between  par- 
ties to  which  responsibility  attaches  to  one 
for  the  acts  or  negligence  of  the  other  must 
be  that  of  superior  and  subordinate,  or,  as 
it  is  generally  expressed,  of  master  and  serv- 
ant, in  which  the  latter  is  subject  to  the  con- 
trol of  the  former.  The  responsibility  is 
placed  where  the  power  exists.  Having  pow- 
er to  control,  the  superior  or  master  is  bound 
to  exercise  it  to  the  prevention  of  injuries  to 
third  parties,  or  he  will  be  held  liable.  The 
responsibility  attaches  to  the  superior  upon 
the  principle  qui  facit  per  alium  facit  per  se. 
To  determine  the  responsibility,  therefore,  it 
is  necessary  to  ascertain  whether  the  relation 
existing  between  the  party  charged  and 
the  party  actually  committing  the  in- 
jury be  in  fact  that  of  superior  and  subor- 
dinate, or  master  and  servant."  This  case 
was  referred  to  in  Du  Pratt  v.  Lick,  38  Cal. 
691,  as  laying  down  the  correct  rule  on  this 
subject.  The  court  there  says  "that  wliere 
there  is  no  power  of  selection  or  direction 
there  can  be  no  superior;  and  that  where  a 
man  is  employed  to  do  the  work  with  his  own 
means,  and  by  his  own  servants,  he  has  the 
power  of  selection  and  direction;  and  he, 
and  not  the  person  for  whom  the  work  is 
primarily  done,  is  the  superior."  In  refer- 
ring to  the  doctrine  as  laid  down  in  Bostcell 
V.  LtUrd,  8  Cal.  469,  68  Am.  Dec.  345,  the 
court  says :  "We  are  entirely  satisfied  with 
it,  and  find  no  occasion  to  renew  the  discus- 
sion." In  Blake  v.  Ferris,  5  N.  Y.  48,  55 
Am.  Dec.  304,  the  court  says:  "The  rule  of 
respondeat  superiorf  as  its  terms  imply,  be- 
longs to  the  relation  of  superior  and  subor- 
dinate, and  is  applicable  to  that  relation 
wherever  it  exists,  whether  between  princi- 
pal and  agent  or  master  and  servant,  and  to 
the  subjects  to  which  that  relation  extends, 
and  is  coextensive  with  it,  and  ceases  when 
the  relation  itself  ceases  to  exist."  In 
Coyle  V.  Pierreponty  37   Hun,  379,  a   steve- 
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-dore,  who  was  employed  to  unload  a  vessel 
at  defendants'  docks,  hired  from  the  defend- 
ants a  portable  engine,  with  an  engineer  to 
run  it,  for  the  purpose  of  hoisting  the  cargo 
from  the  vessel  and  lowering  it  upon  the 
wharf.  An  employee  of  the  stevedore  was  in- 
jured by  the  negligence  of  the  engineer,  and 
the  court  below  charged  the  jury  that  the 
defendants,  from  whom  the  stevedore  had 
hired  the  engine,  with  the  engineer  to  oper- 
ate it,  were  responsible  for  the  negligence  of 
such  engineer.  The  appellate  court  held  the 
instruction  correct,  and  that  the  defendants 
were  the  masters  of  the  engineer,  and  not 
the  stevedore,  in  whose  employ  he  was  at  the 
time  in  unloading  the  vessel.  In  Huff  v. 
Ford,  126  Mass.  24,  30  Am.  Rep.  645,  a 
wagon  and  horses  and  driver  were  hired  by 
the  city  from  the  defendants,  and  the  driver, 
while  thus  employed,  struck  one  of  the 
horses  a  violent  blow,  causing  it  to  kick  a 
loose  shoe  through  a  window.  The  decision 
reads:  "The  driver,  employed  and  paid  by 
the  defendant,  and  who  had  the  entire  man- 
agement of  the  horses  as  to  the  manner  of 
dri\'ing  them,  and  whose  duty  it  was  to  see 
that  they  were  properly  shod,  was  a  servant 
of  the  defendant  in  so  driving  the  horses  and 
having  them  shod ;  and  for  injuries  to  third 
persons  by  his  negligence  in  these  respects 
the  defendant  was  responsible."  The  cases 
cited  by  appellant  do  not  hold  that  in  a 
case  of  this  kind,  where  a  person  has  not  the 
control  of  the  conduct  of  the  other  in  the 
particular  matter  in  question,  he  is  liable 
for  the  negligence  of  such  other.  The  test 
in  all  these  eases  is.  Who  conducts  and  su- 
pervises the  particular  work,  the  doing^  of 
which,  or  the  careless  and  negligent  doing 
of  which,  causes  the  injury  or  damage? 
Here  the  city  simply  hired  the  use  of  the 
street  roller  outfit  from  the  defendant  com- 
pany— ^to  wit,  the  roller,  engine,  and  the  en- 
gineer to  manage  the  same — for  so  much  a 
day.  The  city's  agent — foreman  of  the 
street  superintendent — only  directed  or  su- 
pervised how  and  where  the  street  should 
be  rolled.  He  did  not  have  the  control  or 
management  of  the  engine.  This  was  sub- 
ject entirely  to  the  judgment  of  the  en- 
gineer, the  servant  of  the  owner,  the  defend* 
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ant  company,  who  had  selected  and  employed 
him  for  that  special  purpose,  paid  him  his 
wages,  and  had  the  sole  right  to  discharge 
him.  We  think  the  conclusion  of  law  de- 
duced by  the  court  below  from  the  facta 
found  that  the  defendants  are  liable,  and  not 
the  city  of  Oakland,  is  correct. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  Garontte,  J.;  Temple,  J.; 
MeFarlandt  J. 

A  petition  for  second  rehearing  having 
been  Aled,  the  following  response  was  handed 
down  January  26,  1901: 

Per  Curiam  t 

In  the  petition  for  rehearing  on  the  part 
of  the  defendants,  it  is  suggested  tha\,  the 
attention  of  the  court  having  been  particu- 
larly directed  to  a  consideration  of  the  ques- 
tion as  to  who  was  the  master  or  Employer 
of  the  engineer, — ^whether  the  city  of  Oak- 
land or  the  California  Improvement  Com- 
pany,— ^the  real  Question,  to  wit,  whether  the 
engineer  was  liable  at  all,  has  been  over- 
looked. The  liability  of  the  engineer  is  a 
necessary  postulate  to  the  discussion  or  in- 
quiry in  reference  to  who  was  his  eipiployer 
or  master.  If  the  damages  resulted  without 
any  negligence  on  the  part  of  the  engineer, 
it  would  be  altogether  immaterial  who  em- 
ployed him,  or  who  was  responsible  for  his 
acts.  The  court  therefore  could  not,  and  did 
not,  overlook  that  question.  But,  as  the 
argument  of  the  respective  counsel  was  di- 
rected mostly  to  the  controversy  as  to  who 
employed  the  engineer,  or  was  responsible 
for  his  acts,  necessarily  the  opinion  is  most- 
ly devoted  to  the  consideration  of  that  ques- 
tion. The  court  below  finds  that  the  in- 
jury to  the  plaintiff  was  caused  by  the  negli- 
gence of  the  defendant,  the  engineer,  Conger, 
without  any  fault  or  negligence  on  the  part 
of  the  plaintiff,  and  that  at  the  time  the  re- 
lation of  master  and  servant  existed  between 
the  California  Improvement  Company  and 
said  defendant  Conger.  These  findings  are 
supported  by  the  evidence. 

Rehearing  denied* 
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WISCONSIN  SUPREME  COURT. 


«UETZKOW       BROTHERS       COMPANY, 
Reapt,, 

V. 

A,  H.  ANDREWS  &  COMPANY,  AppU 
(92  WlB.  214.) 

1.  A  re«aonable  and  fair  profit  lost 
hy  a  pnreliaser  of  voodji  who  bought 
them  to  fill  another  contract  may  be  recov- 
ered as  damages  for  the  failure  of  the  vendor 
to  comply  with  his  agreement,  if  he  Itnew 
for  what  the  goods  were  bought,  although 
be  did  not  know  the  price  that  was  to  be 
obtained  by  the  vendee  under  his  contract 
with  the  third  person. 

2.  Extraordinary  and  nniuiiial  profits 
lost  by  a  pnrcbaaer  of  iroods  on  ac- 
connt  of  the  vendor's  failure  to  com- 
ply with  his  agreement  cannot  be  recovered 


as  damages,  although  the  vendor  knew  that 
the  goods  were  bought  to  fill  a  previous  con- 
tract with  a  third  person,  if  he  did  not  Itnow 
the  price  which  was  to  be  obtained  under  it, 
and  could  not  reasonably  have  been  presumed 
to  have  in  contemplation  a  price  which  would 
yield  such  profit. 
3.  A  referee's  flndlngrs  must  be  against 
the  clear  preponderance  of  evidence  in  order 
to  be  set  aside  on  appeal. 

(January  28,  1896.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Milwaukee 
County  in  favor  of  plaintiff  and  disallowing 
defendant's  counterclaim  in  an  action 
brought  to  recover  the  value  of  certain  show 
cases  manufactured  by  plaintiff  for  defend- 
ant.   Affirmed. 


IsvTE. — Lo88  of  profiU  of  sale  or  purohtue  aa 
dafnages. 
I.  Scope. 
II.  Breach  hy  vendor. 

a.  General  rules. 

b.  The  rule  as  to  special  ciroumstanoes, 

1.  Generally. 

2.  As  applied  to  notice    or    knouol' 

edge  of  sale  or  purpose  to  re- 
sell. 

3.  What  notice  or  knowledge  of  re- 

sale sufficient. 

4.  .4.S  applied  to  notice    or    knowl- 

edge of  special  use. 

5.  What  notice  or  knowledge  of  use 

sufficient. 

c.  The  rule  as  to  the  absence  of  a  mar- 

ket. 

1.  When  goods  are  practicably  un- 

obtainable. 

2.  When    a    substitute  may  be  ob- 

tained. 
8.  When  other  markets  may  be  re- 
sorted to. 
d.  The  rule  as  to    remoteness,    contin- 
gency, and  uncertainty. 
'  1.  Generally. 
2.  As  applied  to  cases  of  purchase 

to  resell. 
8.  As  applied  to  cases  of  purchase 

for  manufacture, 
4.  As  applied  to  cases  of  purchase 
for  use. 
«.  The  rule  as  to  sale  of  articles  to  be 
manufactured. 

1.  Application  of  general  rules. 

2.  As   applied    to    special    circum- 

stances. 

3.  As    applied   to   remoteness,   con- 

tingency, and  uncertainty, 
t.  Breach  of  warranty. 

1.  General  rules. 

2.  Purchase  andi  warranty  for  spe- 

cial purpose. 
8.  Purchase  to  resell. 
g.  Bale  of  a  business,  goodwill,  or  ex- 
clusive right. 
h.  Breach  of  contract    to    convey    real 
estate. 

1.  General  statement  as  to. 

2.  When  vendor  acts  in  good  faith. 

3.  When  vendor  acts  mala  fides. 
Breach  by  vendee. 

a.  Alternative  rights  of  recovery, 

b.  When  title  does  not  pass. 
.^  ,    c  Measure  of  damages  generally. 
*2  L.  R.  A,  14 


«n. 


III. — Continued. 

d.  Effect  of  tiotice  of  refusal    to    per* 
form, 

e.  Resale  by  vender, 

1.  Right  to  make,  and  effect  of, 

2.  Prerequisites  to  validity  of. 

f.  Effect  of  absence  of  market,  in  which 
to  resell. 

g.  The  rule  as  to  purchase  of  articles  to 
be  manufactured. 

1.  Right  to  recover  profits. 

2.  The  measure  of  damages, 
8.  Resale. 

h.  Remoteness,  contingency,  uncertainty, 
1.  Breach  of  contract  to  purchase  real 
estate. 
IV.  Duty  to  try  to  prevent  or  reduce  damages, 
V.  Effect  of  illegality. 
VI.  Conclusion. 

I.  Boopo, 

This  note  is  confined  to  the  question  of  ro> 
covery  of  damages  for  the  loss  of  profits  as 
such  consisting  of  net  gains,  or  the  excess  of 
receipts  over  expenditures.  Questions  as  to 
the  loss  of  the  thing  purchased,  or  of  the  thing 
sold,  or  of  the  use  thereof,  or  of  the  pay  for 
It,  are  excluded,  as  are  also  questions  as  to 
loss  of  rents  and  injury  to  business. 

So,  this  note  Includes  rules  with  reference 
to  sale  and  purchase  only.  General  rules  ap- 
plicable to  contracts  in  general,  though  apply- 
ing to  sales  and  purchases,  are  reserved  for 
another  note  in  this  series  on  the  subject  of 
"LoHs  of  profits  as  an  element  of  damages  for 
breach  of  contract.*' 

JI.  Breach  Jty  vendor, 

a.  General  rules. 

The  general  measure  of  damages  for  breach 
by  the  vendor  of  a  contract  of  sale  is  compen- 
sation, the  vendee  being  entitled  to  be  placed 
in  the  same  position  he  would  have  occupied, 
had  it  not  been  for  the  breach.  This  is  ac- 
complished in  a  great  majority  of  cases  by  al- 
lowing a  recovery,  for  the  breach,  of  the  dif- 
ference between  the  contract  price  and  the 
market  price  of  the  property  sold,  at  the  time 
tunO  place  of  delivery,  or  at  the  time  of  the 
breach. 

The  ground  for  this  rule  Is  that,  on  failure 
of  the  vendor  to  deliver,  thepurchaser  may  go  In- 
to the  market  at  the  time  and  place  of  delivery, 
and  supply  himself  with  the  same  kind  of  goods 
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Statement  by  Marahall,  J.: 

This  action  was  brought  by  plaintiff  to  re- 
cover $1,978,  alleged  to  be  due  from  the  de- 
fendant for  show  cases  and  other  articles 
manufactured  for  it,  which  articles  it  had 
contracted  to  furnish  exhibitors  at  the 
World's  Fair.  The  answer  of  defendant  con- 
tained a  denial  of  liability,  and  set  up  as 
a  defense  that  the  articles  were  not  con- 
structed or  furnished  according  to  the  con- 
tract, and  were  not  reasonably  worth  the 
contract  price,  or  as  much  as  the  payments 
that  had  been  made.  It  counterclaimed 
for  the  amount  of  the  overpayments,  and  al- 
so for  damages,  claiming  as  such  damages 
the  loss  of  profits  it  would  have  made  if 
plaintiff  had  fully  complied  with  the  con- 
tract, and  placing  such  damages  at  the  dif- 
ference between  the  price  it  agreed  to  pay 
plaintiff  and  the  amount  it  was  to  receive 


from  the  exhibitors ;  the  advance  being  f ron^ 
100  to  150  per  cent.  The  case  was  tried  by 
a  referee,  who  found  that  the  goods  were  all 
manufactured  and  furnished  substantially 
in  accordance  with  the  contract,  except  ia 
some  small  particulars,  for  which  a  rebate- 
of  the  purchase  price  was  allowed.  The  evi- 
dence shows  that  the  goods  were  manufac- 
tured for  a  special  purpose,  that  there  was- 
no  market  price  for  such  goods,  and  that 
plaintiff  knew,  when  it  contracted  with  de- 
fendant, that  it  was  under  contract  to  fur- 
nish the  goods  to  exhibitors  at  the  World'^ 
Fair,  and  that  the  contract  was  made  by  it 
with  plaintiff  to  enable  it  to  carry  out  the* 
contract  previously  made  by  it  with  such  ex- 
hibitors. The  findings  of  the  referee  were- 
confirmed  by  the  court,  and  judgment  wa* 
entered  in  plaintiff's  favor,  from  which  this* 
appeal  was  taken. 


at  the  market  price.  And  the  effect  therefore  is, 
not  the  recovery  of  profits  which  the  vendee 
might  have  made  had  It  not  been  for  the  breach, 
but  merely  the  giving  the  vendee  what  he  was  en- 
titled to  under  his  contract,  and  the  placing  him 
in  the  position  in  which  he  aimed  to  be  placed, 
so  that  he  can  go  on  in  the  course  originally  in- 
tended, and  make  the  expected  profits  or  ac- 
complish the  expected  object.  Consequently 
the  great  number  of  cases  holding  the  above 
rule,  that  the  measure  of  damages  for  failure 
to  deliver  goods  contracted  to  be  sold  and  de- 
livered is  the  difference  between  the  price  at 
which  the  goods  were  to  be  sold  and  delivered 
and  the  market  value  of  such  goods  at  the  time 
and  place  where  they  should  have  been  delivered 
or  at  the  time  of  the  breach,  have  been  omitted 
from  this  note,  as  have  also  the  contrary  cases 
allowing,  the  highest  price  between  the  breach 
and  the  trial,  instead  of  the  market  price,  as 
such  cases  are  also  based,  not  on  profits,  but  on 
a  different  idea  of  compensation. 

This  general  rule,  by  which  the  purchaser  is 
placed  in  the  position  he  would  have  occupied 
had  it  not  been  for  the  breach,  is  based  on  the 
theory,  not  only  that  profits  which  might  have 
been  made  are  too  remote,  speculative,  con- 
tingent, and  uncertain  for  allowance,  but  also 
that  they  could  not  have  been  within  the  con- 
templation of  the  parties  at  the  time  the  sale 
was  made.  There  are  numerous  cases,  how- 
ev<»r,  in  which  special  circumstances  render 
the  above  rule  inapplicable,  and  make  a  con- 
sideration of,  or  a  measurement  of,  damages 
by  the  profits  lost  a  proper  course,  such  as  a 
purchase  made  for  a  special  purpose  to  the 
knowledge  of  the  vendor,  absence  of  market 
at  which  the  thing  purchased  can  be  replaced, 
etc.,  and  it  is  with  cases  containing,  or  claimed 
to  contain,  such  special  circumstances  that 
this  note  deals. 

)3ut  even  in  such  cases  the  rule  is  that,  in 
the  absence  of  proof  aliunde  of  knowledge  by 
the  defaulting  party  at  the  time  a  contract  of 
sale  is  made,  of  special  circumstances,  which 
make  loss  of  profits  the  natural  and  probable 
effect  of  delay  or  failure  to  deliver,  no  recovery 
can  be  had  therefor.  Such  damages  only  as 
are  implied  by  the  contract  itself,  and  such 
as  would  naturally  flow  from  its  breach  in  the 
usual  course  of  things,  and  such  as  would  rea- 
sonably be  anticipated  by  the  parties,  may  be 
recovttred.  Central  Trust  Co.  v.  Clark,  34  C. 
C.  A.  354,  92  Fed.  293. 

And  profits  too  remote,  contingent,  and  spec- 
ulative to  be  brought  within  any  safe  or  rea- 
sonable estimation  of  damages  cannot  be  al- 
lowed, as,  for  instance,  profits  depending  upon 
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fluctuations  of  markets  and  business;  8uppo8e<^ 
successful  speculations  by  a  vendor  with  moneys^ 
that  would  have  been  realized  out  of  the  con- 
tract had  it  been  performed;  a  good  bargain^ 
of  resale  by  the  vendee  of  the  thing  bought^ 
if  It  had  been  delivered,  etc.  Tahoe  Ice  Co. 
V.  Union  Ice  Co.  109  Cal.  242,  41  Pac.  1020,. 
dictum. 

The  measure  of  damages  for  failure  to  de- 
liver specified  articles  in  accordance  with  ai 
contract  is  the  difference  between  the  contract 
price  and  their  value  at  the  time  and  place- 
where  they  should  have  been  delivered,  audi 
loss  of  profits  in  the  business  carried  on  cannot 
be  allowed  unless  the  data  of  estimation  are  so 
cerra.in  and  definite  that  they  can  be  ascer 
tained  reasonably  by  calculation,  and  the  party 
in  fault  had  notice,  either  from  the  nature  of 
the  contract  or  by  explanation  at  the  time,, 
that  such  damages  would  ensue  from  nonper- 
formance. Hamilton  v.  Schumacher,  4  Tex. 
App.  Civ.  Cas.  (Willson)  f  212. 

And  It  is  only  where  the  parties  have  made 
a  contract  In  contemplation  of  special  circum- 
stances that  special  damages  can  be  recovered^ 
for  the  breach  thereof.  Toplits  v.  King  Bridge- 
Co.  20  Misc.  576,  47  N.  T.  Supp.  418. 

That  an  estate  was  purchased  for  the  pur- 
pose of  selling  the  same  again  is  inadmlssible- 
in  evidence  to  enhance  the  damages  in  an  actiox^ 
for  breach  of  contract  of  sale,  when  no  notice- 
was  given  to  the  vendor  of  such  motive  and  ob- 
ject.    Batchelder  v.   Sturgis,  3  Cush.  201. 

And  a  mere  allegation  of  refusal  to  deliver 
property  sold,  or  to  pay  the  profits  thereof^ 
is  not  sufficient,  without  amendment,  to  war- 
rant a  recovery  for  anything  more  than  the- 
value  of  the  property  with  interest.  Moo> 
maugh  V.  Everett,  86  Ga.  67,  13  S.  E.  837. 

The  rules  which  govern  the  recovery  of  an- 
ticipated profits  in  an  action  for  breach  of  con- 
tract of  sale  when  a  recovery  is  allowed  do- 
not  materially  differ  from  those  which  measure- 
the  recovery  of  expenses  incurred,  or  other- 
losses  sustained  through  the  breach  of  an  agree- 
ment. Central  Trust  Co.  v.  Clark,  34  C.  C.  A. 
354,  92  Fed.  293. 

And  the  rule  that  the  measure  of  damages  for 
breach  of  contract  for  the  sale  of  an  article- 
is  the  difference  between  the  contract  price  andt 
the  market  price  at  or  about  the  time  when  the 
contract  ought  to  have  been  performed,  is  not 
affected  by  the  fact  that  the  article  sold  wa» 
of  much  greater  value  than  either  of  the  par- 
ties supposed  at  the  time  of  the  sale.  .Tosllng: 
V.  Irvine,  6  Hurlst.  &  N.  612,  30  L.  J.  Exch.  N. 
S.  78,  4  L.  T.  N.  S.  251. 

And    where    the   plaintiff   in    an   action    tow 
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Messrs.  Cary  ft  Gary  and  Sylvester  Sb 
Sdieiber,  for  appellant: 

Respondent  was  not  shown  the  contracts 
that  appellant  had  with  the  several  exhibi- 
tors, nor  was  it  informed  of  the  price  that 
the  exhibitors  were  to  pay  the  appellant. 
This  was  unnecessary. 

Booth  V.  Hpuyten  Duyvil  Rolling  Mill  Co, 
60  N.  Y.  487 ;  Cookhum  v.  Ashland  Lumber 
Co.  64  Wis.  626,  12  N.  W.  49. 

The  general  rule  for  the  measure  of  dam- 
ages for  a  breach  of  an  executory  contract 
to  sell  and  deliver  personal  property  is  the 
difference  between  the  contract  price  and  the 
market  value  of  the  article,  at  the  time  and 
place  of  delivery. 

There  are  cases  that  often  occur  when  this 
rule  would  be  wholly  inapplicable,  as,  for 
Instance,  when  there  is  no  market  value  for 
the  goods;  and  when  there  is  no  market 
value  some  other  rule  must  be  sought. 


The  question  then  becomes,  What  is  the 
rule  for  the  measure  of  damages  that  must 
be  applied  in  cases  similar  to  the  one  at  bar? 

Hadley  v.  Baxendale,  9  Exch.  341 ;  Sedgw. 
Damages,  pp.  126,  309;  Borriea  v.  Hutchin- 
son,  18  C.  B.  N.  S.  445;  Swain  v.  Schieffelin, 
134  N.  Y.  471,  18  L.  R.  A.  385,  31  N.  E.  1025 ; 
Harrow  Spring  Co.  v.  Whipple  Harrow  Co. 
90  Mich.  147,  51  N.  W.  197 ;  Eagle  Tube  Co. 
V.  Edward  Barr  Co.  16  Daly,  212,  10  N.  Y. 
Supp.  113;  Messmore  v.  New  York  Shot  d 
Lead  Co.  40  N.  Y.  422;  Booth  v.  Spuyten 
Duyvil  Rolling  Mill  Co.  60  N.  Y.  487; 
Shepard  v.  Milwaukee  Gaslight  Co.  15  Wis. 
318,  82  Am.  Dec.  679;  Richardson  v.  Chyno- 
weth,  26  Wis.  656;  Cockbum  v.  Ashland 
Lumber  Co.  54  Wis.  619,  12  N.  W.  49;  Pop- 
oskey  v.  Munkwitz,  68  Wis.  330,  60  Am. 
Rep.  868,  32  N.  W.  35 ;  Hammer  v.  Schoen- 
f elder,  47  Wis.  456,  2  N.  W.  1129;  Loescher 
V.  Deistcrberg,  26  111.  App.  520;  France  v. 


tbe  recovery  of  damages  caused  by  the  failure 
of  the  defendants  to  deliver  property  sold  ac- 
cording to  contract  proves  upon  the  trial  the 
difference  I>etween  the  price  at  which  they  were 
furnished  and  the  market  value,  with  a  view 
of  fixing  tbe  amount  of  damages,  It  is  com- 
petent for  the  defendant  to  prove,  for  the  pur- 
pose of  reducing  the  amount  of  damages,  that 
from  the  profits  which  would  be  realized  ac- 
cording to  the  proof  introduced,  there  must 
necessarily  be  a  deduction  of  the  expenses 
which  it  would  be  absolutely  essential  to  incur 
in  making  a  sale  of  the  property.  Giles  t. 
Morrison,  50  Barb.  50. 

A  vendee  may  hold  a  vendor  in  damages  un- 
der La.  Civ.  Code,  arts.  2589-2611,  for  the  tat- 
ter's refusal  to  carry  out  the  sale,  for  what- 
ever loss  the  vendee  has  been  thereby  caused, 
and  for  whatever  profits  he  has  been  deprived 
of.     Doriocourt  v.  Lacrolx,  29  La.  Ann.  286. 

So,  in  Fletcher  v.  Tayleur,  17  C.  B.  21,  25 
L.  J.  C.  P.  N.  S.  65,  it  was  suggested  by  Willes, 
J.,  that  It  might  be  a  convenient  rule,  if  the 
measure  of  damages  In  an  action  for  failure  to 
deliver  a  chattel  at  the  time  agreed  upon  was 
held,  by  analogy  to  the  measure  of  damages  for 
the  nonpayment  of  money,  which  is  interest  on 
the  money  only,  to  be  the  average  profit  made 
by  the  use  of  the  chattel ;  but  the  question  was 
not  made  at  the  trial,  and  was  not  deemed  to  be 
before  the  court. 

b.  The  rule  as  to  special  oiroumstanoes. 

1.  Oenerally. 

*  Where  the  parties  to  a  contract  of  sale  have 
BQch  knowledge  of  special  circumstances  af- 
fecting the  question  of  damages  that  it  may 
be  fairly  inferred  they  contemplated  a  particu- 
lar rule  for  estimating  them,  and  entered  into 
the  contract  on  that  basis,  that  rule  will  be 
adopted.  Bagle  Tube  Co.  v.  Edward  Barr  Co. 
16  Daly.  212,  10  N.  Y.  Supp.  113. 

And  where  notice  is  brought  home  to  a  con- 
tracting party  that  goods  are  purchased  to  be 
put  to  a  particular  use,  he  is  chargeable,  In 
consequence  of  a  failure  to  perform,  with  the 
results  which  such  notice  fairly  apprised  him 
would  probably  follow  upon  the  breach.  In- 
dustrial Works  V.  Mitchell,  114  Mich.  20,  72 
N.  W.  25. 

And  proof  of  knowledge  by  the  defaulting 
party  at  the  timie  he  made  a  sale,  of  special 
circumstances  which  makes  loss  of  profits  other 
than  thoRe  implied  by  the  contract  itself  and 
naturally  fiowlng  from  It,  the  natural  and  prob- 
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able  effect  of  its  breach,  will  warrant  a  recov- 
ery therefor.  Central  Trust  Co.  v.  Clark,  34 
C.  C.  A.  354,  92  Fed.  293. 

As  between  vendor  and  vendee,  where  an  arti- 
cle is  destined  for  a  special  purpose,  that  fact 
should  be  communicated  to  the  vendor  if  it  Is 
to  be  made  the  foundation  of  special  damages 
against  him,  and  if  it  is  of  a  character  Itkely 
to  affect  his  action.  Illinois  C.  R.  Co.  v.  Cobb, 
64  111.  128 ;  Carpenter  v.  First  Nat.  Bank,  119 
111.  362,  10  N.  B.  18. 

The  rule  of  damages  for  the  nondelivery  of 
chattels  sold  Is  the  market  price  on  the  day 
appointed  for  delivery,  less  the  contract  price, 
without  reference  to  prices  at  which  the 
vendee  may  have  promised  the  goods  to  others 
In  the  mean  time.  Davis  v.  Shields,  24  Wend. 
322. 

And  the  profits  which  would  have  been  made 
through  a  bargain  for  a  resale  of  property, 
pending  a  delay  in  the  execution  of  the  contract 
of  purchase.  Is  not  an  element  of  damages, — at 
least  when  at  the  time  of  the  contract  the  ven- 
dor did  not  know  that  the  vendee  was  pur- 
chasing for  the  purpose  of  resale.  Violet  v. 
Rose,  39  Neb.  661,  68  N.  W.  216 ;  Wappoo  Mills 
V.  Commercial  Guano  Co.  91  Ga.  396,  18  S.  E. 
308. 

In  Violet  V.  Rose,  39  Neb.  661,  58  N.  W.  216, 
supra,  Drake  v.  Baker,  34  N.  J.  L.  358,  infra, 
II.  h,  2,  3,  and  Engel  v.  Fitch,  L.  R.  3  Q.  B. 
814,  L.  R.  4  Q.  B.  659,  38  L.  J.  Q.  B.  N.  S.  304, 
17  Week.  Rep.  894,  10  Best  &  S.  738,  infra,  II. 
h,  3,  were  distinguished  upon  the  ground  that 
in  the  case  at  bar  there  was  no  total  breach, 
but  merely  delay,  while  in  these  cases  tho 
party  was  injured  by  a  total  breach  of  the  con- 
tract. 

And  in  such  case  an  instruction  In  an  action 
for  a  breach  of  the  contract  of  sale,  to  include 
(n  the  damages  what  the  purchaser  may  have 
lost  in  the  way  of  profit,  is  erroneous.  Wappoo 
Mills  V.  Commercial  Guano  Co.  91  Ga.  896,  18 
S.  E.  808. 

And  the  defendant  in  an  action  on  un 
account  for  goods  sold  cannot  reconvene 
for  damages  upon  the  ground  that  the  plain- 
tiff failed  to  comply  with  his  agreement  to 
sell  him  ail  the  clothing  which  he  might  order 
at  various  times  in  a  year,  by  refusing  to  com- 
ply with  an  order  for  certain  summer  and  fall 
clothing  amounting  to  a  large  sum,  which  he 
had  sold  in  anticipation  of  receiving  such 
goods,  and  had  made  a  contract  with  a  large 
number  of  persons  to  sell  each  of  them  certain 
suits  thus  ordered,  where  there  is  nothing  to 
warrant  the  conclusion  that  the  plaintiff  had 


Digitized  byVjOOQlC 


2id 


WiSCONSra  SUPRBHiE  Ck>nRT. 


jAK.t 


Gaudety  L.  R.  6  Q.  B.  199;  MoHoae  y.  Ful- 
mer,  73  Pa.  365. 

Messrs.  Eachweller  Sb   Carpenter,  for 

respondent : 

If  it  had  been  the  intention  of  the  parties 
at  the  time  of  contracting  to  make  poseible 
profits  the  measure  of  damages  it  would 
have  been  easy  and  very  natural  to  incor- 
porate such  a  provision  in  the  written  con- 
tract (especially  in  view  of  the  enormous 
and  unreasonable  amount  of  profits  the  de- 
fendants were  contemplating).  It  cannot 
be  interpolated  into  the  contract. 

Beckwith  v.  Thompson,  11  C.  C.  A.  149, 
26  U.  S.  App.  58,  63  Fed.  232. 

It  is  sometimes  quite  difficult  to  deter- 
mine whether  prospective  profits  are  to  be 
allowed  or  not  allowed,  and  such  deter- 
mination must  be  governed  largely  by  the 


special  drcumstanoes  of  each  particular 
case. 

Wright  v.  Mulva/ney,  78  Wis.  89,  9  L.  R. 
A.  807,  46  N.  W.  1045. 

The  allowance  of  prospective  profits  as 
damages,  which  at  beit  are  conjectural  and 
uncertain,  is  liable  to  operate  unjustly  and 
oppressively. 

Petcaukee  Milling  Co»  v.  Howitt,  86  Wis. 
270,  56  N.  W.  784. 

The  loss  of  probable  profits  constitutes  no 
part  of  the  general  damages. 

Masterton  v.  Brooklyn,  7  Hill,  61,  42  Am. 
Dec.  38 ;  Petrie  v.  Lane,  67  Mich.  454,  35  N. 
W.  70:  Devlin  v.  Nerc  York,  63  N.  Y.  8; 
Reed  Lumber  Co.  v.  Lewis,  94  Ala.  626,  10 
So.  333 ;  Denvei',  T,  d  O.  R.  Co,  v.  Hutchins, 
31  Neb.  572,  48  N.  W.  398;  Great  Western 
Printing  Co.  v.  Tucker,  73  Iowa,  756,  34  N. 


notice  of  the  dcfendanrs  purpose  to  sell  the 
goods  In  advance  of  their  delivery  to  him. 
VoorlielB  V.  Fry  (Tex.  Civ.  App.)  62  S.  W.  580. 

And  in  fixing  the  damages  for  breach  of  con- 
tract of  sale  of  an  article  by  failure  to  deliver, 
there  having  been  no  notice  as  to  the  use  to 
be  made  of  It,  there  can  be  a  recovery  only  of 
the  profits  which  would  result  from  the  ordin- 
ary use  of  the  article  for  which  the  seller  sup* 
posed  it  was  bought,  though  the  purchaser  in- 
tended to  make  an  entirely  differoit  use  of  it. 
Cory  V.  Thames  Ironworks  &  Shipbuilding  Co. 
37  L.  J.  Q.  B.  N.  S.  68,  L.  B.  8  Q.  B.  181.  17 
L.  T.  N.  S.  495,  16  Week.  Rep.  467. 

So,  in  Rose  v.  Bozeman,  41  Ala.  679,  and 
Arrowsmith  v.  Gordon,  S  La.  Ann. ,  106,  the 
right  to  recover  for  profits  lost  through  breach 
of  a  contract  of  sale  of  an  article  for  a  special 
purpose  known  to  the  vendor  at  the  time  of 
the  breach  was  recognized,  but  both  cases 
turned  upon  other  questions. 

See  also  Murrell  v.  Pacific  Exp.  Co.  64  Ark. 
22,  14  S.  W.  1008;  Orr  v.  Farmers'  Alliance 
Warehouse  ft  Commission  Co.  07  Ga.  241,  22 
S.  E.  937;  Coffin  v.  State,  144  Ind.  678,  43 
N.  E.  664,—- <n/ra,  II.  d,  2. 

2.  As  applied  to  notice  or  knowledge  of  sale  or 
purpose  to  resell. 

The  rule  that  the  measure  of  dsmages  for 
failure  to  deliver  property  sold  Is  the  difference 
between  the  contract  price  to  be  paid  and  the 
value  of  the  article  in  the  market  at  the  time 
and  place  of  delivery,  does  not  apply  where  at 
the  time  of  entering  into  the  contract  the 
purchaser  had  a  contract  with  another  person 
for  the  sale  and  delivery  of  the  thing  purchased, 
and  the  purchase  was  made  to  fulfil  such  con- 
tract, and  the  vendor  sgreed  to  supply  such 
article  to  enable  the  purchaser  to  fulfil  it,  and 
failed  to  deliver  in  accordance  with  the  con- 
tract, the  measure  of  damage  in  such  case  be- 
ing the  profits  which  would  have  accrued  to  the 
purchaser  if  the  vendor  had  performed  his  con- 
tract. Rahm  v.  Deig,  121  Ind.  283,  23  N.  E. 
141  ;  Carpenter  v.  First  Nat.  Bank,  119  111. 
352.  10  N,  E.  18. 

If  goods  are  purchased  for  the  purpose  of  ful- 
filling an  existing  contract  of  resale,  and  this 
Is  known  to  the  seller,  the  profits  which  would 
have  been  realized  from  the  resale  are  recov- 
erable when  he  falls  to  fulfil  his  contract. 
Young  V.  Cureton,  87  Ala.  727,  6  So.  352  ;  Penn 
V.  Smith.  104  Ala.  446,  18  So.  38;  Laird  v. 
Townsend,  5  Ilun,  107 ;  Stewart  v.  Power,  12 
Kan.  600 :  Messraore  v.  New  York  Shot  ft  Lead 
Co.  40  N.  Y.  422 ;  Jordan  v.  Patterson,  67 
Conn.  473,  35  Atl.  521. 

As  such  damages  were  within  the  contem- 
62  L.  R.  A. 


plation  of  the  parties  as  the  natural  conse- 
quence of  the  breach  of  the  contract  to  deliver. 
Young  V.  Cureton,  87  Ala.  727,  6  So.  352; 
Carpenter  v.  First  Nat.  Bank,  119  111.  352.  10 
N.  E.  18 ;  Messmore  v.  New  York  Shot  ft  Lead 
Co.  40  N.  Y.  422. 

And  evidence  as  to  what  price  the  goods  In 
question  would  have  retailed  at  is  admissible 
in  an  action  for  breach  of  contract  for  the  sale 
of  such  goods  in  which  profits  arising  from 
subsaies  are  claimed  as  damages,  where  the 
witness  had  knowledge  of  the  market  price  of 
such  goods.  Jordan  v.  Patterson,  67  Conn. 
473,  36  Atl.  521. 

This  is  the  rule  announced  in  Gubtzkow 
Bros.  Co.  v.  A.  H.  Aiojrbws  ft  Co.,  with  the 
qualification  that  the  profits  of  the  resale  when 
the  vendor  did  not  know  the  price  agreed  upon 
must,  to  be  recoverable,  be  ordinary  and  usual 
profits,  as  distinguished  from  extraordinary  and 
unusual  ones. 

Nor  is  the  rule  adopted  !n  cases  of  marine 
trespsRS  and  for  capture  and  collision,  that  the 
proper  measure  of  damages  is  the  cost  or  value 
of  the  property  at  the  time  of  the  loss  with  in- 
terest, applicable  to  a  case  of  violation  of  a 
contract  entered  into  for  the  express  purpose 
of  procuring  goods  for  sale  at  their  place  of 
destination,  when  their  market  value  at  that 
place  can  be  shown.  In  such  case  a  loss  of 
profits,  if  within  the  contemplation  of  the 
parties  at  the  time  of  entering  into  the  con- 
tract, and  a  direct  consequence  of  the  breach, 
and  not  speculative  or  contingent,  may  be  re- 
coverable.    Helnemann  v.  Heard,  60  N.  Y.  27. 

Thus,  where  a  contract  by  which  machines 
were  to  be  manufactured  at  a  price  fixed  by  the 
manufacturer,  and  sold  to  a  dealer  at  a  dls-^ 
count  from  those  prices,  is  broken  by  the* 
manufacturer  by  refusing  to  supply  any  more 
machines,  and  the  manufacturer  wrongfully 
prevents  the  dealer  from  carrying  on  his  busi- 
ness, and  reports  him  to  be  financially  irrespon- 
sible, and  a  large  number  of  orders  are  on  hand 
unfulfilled  at  the  time,  and  a  number  are  sub- 
sequently received,  the  number  of  machines  sold 
in  a  given  time  being  easily  ascertained,  neither 
the  cost  of  the  article  nor  the  expense  of  the 
business,  nor  the  amount  realized  being  a  mat- 
ter of  uncertainty  and  the  business  being  a 
growing  one,  the  loss  of  profits  must  be  deemed 
to  have  been  within  the  contemplation  of  the 
parties  as  the  natural  and  necessary  result  of 
the  breach,  and  the  profits  may  be  estimated. 
In  an  action  for  the  breach  and  for  the  wrong 
of  breaking  up  the  business,  by  basing  the  esti- 
mate upon  the  actual  average  profits  for  a 
designated  time  preceding  the  breach,  the  prof- 
its to  be  estimated  for  such  a  time  as  would 
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W.  205;  Olmatead  t.  Burke,  25  111.  86; 
Winne  v.  Kelleyt  34  Iowa,  339;  Georgia  JB. 
Co.  V.  Hayden,  71  Ga.  518,  51  Am.  Rep.  274; 
Primrose  v.  Western  U.  Teleg.  Co.  154  V. 
S.  1,  38  L.  ed.  883,  14  Sup.  Ct.  Rep.  1098; 
Elbinger  Actien'Oesellachaffi  v.  Armstrong, 
L.  R.  9  Q.  B.  473";  Willingham  v.  Hooven,  74 
Ga.  233,  58  Am.  Rep.  435 ;  Brovm  v.  Smith, 
12  Gush.  368;  Howard  v.  Stillwell  d  B.  Mfg. 
Co.  139  U.  S.  199,  35  L.  ed.  147,  11  Sup.  Gt. 
Rep.  500;  Home  v.  Midland  R.  Co.  L.  R.  8 
C.  P.  134 ;  Bridges  v.  Lanham,  14  Neb.  369, 
45  Am.  Rep.  121,  15  N.  W.  704;  QHifin  v. 
CoZtvr,  16  N.  Y.  489,  69  Am.  Dec.  718; 
Blanchard  v.  Ely,  21  Wend.  348,  34  Am.  Dec. 
250;  Ullman  v.  Bahcock,  63  Tex.  68. 

Upon  delivery  of  goods  on  an  executory 
contract  of  sale,  the  purchaser,  having  full 
opportunity  for  examination,  waives  de- 
fecta  in  the  goods;  unless  he  refuses  to  ac- 


cept them  under  the  contract,  or  accepts 
only  on  condition.  A  mere  objection  that 
the  goods  are  defective  will  not  prevent  a 
waiver,  if  tjiey  are  accepted  as  a  compli- 
ance with  the  contract. 

Olson  V.  Mayer,  56  Wis.  551,  14  N.  W. 
640;  McClure  v.  Jefferson,  85  Wis.  208,  55 
N.  W.  77;  Locke  v.  Williamson,  40  Wis. 
377;  Buffalo  Barb  Wire  Co.  v.  Phillips,  67 
Wis.  129,  30  N.  W.  295 ;  Gill  v.  Benjamin,  64 
Wis.  362,  54  Am.  Rep.  619,  25  N.  W.  445. 

Maraliall,  J.,  delivered  the  opinion  of  the 
court: 

There  i«  no  controversy  but  that  the  find- 
ings of  fact  warrant  the  judgment  that  was. 
entered,  and  it  seems  clear  that,  waiving  the 
question  of  whether  they  are  support^  by 
the  evidence,  in  respect  to  the  determination 
that  the  contract  between  the  parties  was 


elapse  after  the  breach  before  the  contract  could 
have  been  legally  terminated.  Oliver  t.  Per- 
klnB,  92  Mich.  B04,  52  N.  W.  609. 

Aad  where  the  purchaser  of  a  cargo  of  lum- 
ber has  a  contract  for  a  resale  thereof,  and  the 
parchase  is  made  expressly  to  fulfil  such  con- 
tract, and  the  vendor  knows  it,  the  profits 
which  would  have  accrued  from  such  resale  are 
recoverable  In  an  action  for  breach  of  the 
original  contract  of  sale,— -especially  where  the 
purchaser  could  not  procure  other  lumber  of 
a  like  kind  in  the  market  where  delivery  was 
CO  be  made.  Robinson  v.  Hyer,  35  Fla.  544, 
17  So.  745. 

And  an  order  for  a  quantity  of  bullets  made 
for  the  purpose  of  furnishing  a  state  with  the 
same  quantity  at  an  advance  price,  with  notice 
to  the  vendor  of  such  purpose,  entitles  the 
vendee  to  recover  for  breach  of  the  contract  in 
failing  to  sapply  the  bullets,  for  the  profits 
which  would  have  accrued  to  him  had  the  con- 
tract been  fulfilled.  Messmore  T.  New  York 
Shot  &  Lead  Co.  40  N.  Y.  422. 

So,  breach  of  a  contract  to  sell  and  deliver 
certain  pottery  ware  at  a  specified  time,  on 
board  a  car  on  the  railroad  track,  the  pur- 
chaser  having  a  contract  for  a  much  larger 
amount  of  the  same  ware  and  being  himself 
able  to  supply  the  balance,  warrants  a  recovery 
by  the  purchaser  of  the  dilference  between  the 
price  he  was  to  pay  for  the  ware  and  the  price 
he  was  to  receive  for  It  under  his  contract. 
Van  Arsdale  v.  Rundel,  82  Hi.  63. 

And  the  rule  of  damages  in  an  action  for  a 
failure  to  purchase  and  ship  certain  silks  In 
accordance  with  Instructions  and  orders  sent 
which  were  accepted,  where  the  correspondence 
between  the  parties  shows  conclusively  that  a 
loss  of  profits  was  within  their  contemplation, 
is  the  difference  between  the  cost  of  the  silk 
at  the  place  of  delivery  and  its  market  value 
there  at  the  time  it  would  have  arrived  in  the 
usual  course  of  trade.  Heineman  y.  Heard, 
2  Hun,. 332. 

And  where  a  manufacturer  of  shoes  con- 
tracts to  furnish  another  with  a  large  quan- 
tity of  shoes,  both  parties  being  aware  that  the 
■hoes  were  wanted  for  the  French  army  for 
the  winter  campaign,  and  the  manufacturer 
guarantees  that  the  soles  of  the  shoes  made 
shall  contain  no  paper,  being  aware  that  the 
shoes  would  be  rejected  by  the  French  author- 
ities and  the  contractors  probably  imprisoned 
if  the  shoes  tendered  contained  paper  fillings 
in  the  soles,  and  some  of  the  shoes  mixed 
through  the  whole  lot  are  found  to  contain 
paper  fillings,  and  the  French  authorities  re- 
ject them  on  that  account,  the  first  purchaser 
52  L.  R.  A. 


has  a  right  to  reject  the  shoes  manufacture<) 
under  the  contract  on  that  ground,  and  is  en- 
titled to  recover  of  the  manufacturer  for  the- 
loss  of  profits  which  would  have  accrued  to  hiiA 
had  Che  shoes  been  accepted  by  the  French  au- 
thorities. Hellbutt  V.  Hickson,  L.  R.  7  C.  P. 
455,  41  L.  J.  C.  P.  N.  8.  228,  27  L.  T.  N.  S. 
336,  20  Week.  Rep.  1035. 

And  an  agreement  between  a  manufacturer 
of  cigarettes  and  a  Jobber,  by  which  the  Job- 
ber was  to  push  the  sale  of  certain  cigarettes, 
and  the  Jobber  was  to  be  allowed  $1,000  per  an- 
num to  be  taken  from  current  bills,  and  the  man- 
ufacturer was  to  make  an  allowance  of  2  per  cent 
below  the  price  given  to  any  other  house  on  the- 
same  cigarettes,  constitutes  an  obligation  to  allow 
the  Jobber  $1,000  per  year  to  be  deducted  from, 
current  bills,  which  necessarily  imports  an  agree- 
ment on  the  manufacturer's  part  to  sell  at 
least  $1,000  worth  of  cigarettes  per  year;  and 
in  case  of  his  refusal  to  do  so  the  measure  of 
damages  is  the  difference  between  the  amount 
the  jobber  was  to  receive  in  case  of  performance 
and  the  cost  of  performance.  But  if  it  should 
appear  that  the  jobber's  profits  on  the  salea 
made  by  him  above  the  price  he  was  required 
to  pay  for  the  goods  would  equal  or  exceed  the 
cost  of  performance,  then  no  deduction  should 
be  made.  Ellis  v.  Miller,  164  N.  Y.  434,  58  N. 
B.  516. 

So,  where  a  party  sells  a  quantity  of  naphtha 
to  another  by  sample,  and  the  purchaser  Im- 
mediately resells  it  to  a  third  party,  also  by 
sample,  and  upon  analysis  the  sample  is  found 
to  contain  a  large  percentage  of  benzol,  which 
makes  It  of  much  greater  value  than  the  con- 
tract price  therefor,  and  the  vendor  afterwards 
fails  to  deliver  the  same,  what  his  vendee  is 
liable  to  pay  to  the  subpurchaser  for  loss  of 
his  bargain  may  be  taken  into  consideration, 
and  the  vendor  will  be  liable  to  his  immediate 
vendee  for  the  difference  between  the  purchase 
price  such  vendee  was  to  pay  and  the  real  value 
of  the  article  as  represented  by  the  sample. 
Josling  V.  Irvine,  6  Hurlst.  ft  N.  512,  30  L.  J. 
Exch.  N.  S.  78,  4  L.  T.  N.  S.  251. 

And  where  a  vendor  of  a  large  quantity  of 
caustic  soda,  an  article  not  ordinarily  procur- 
able in  the  market,  had  notice  that  the  vendee 
was  buying  it  for  the  purpose  of  a  resale  to  a 
subvendee  on  the  continent,  and  failed  to  deliver 
the  soda  at  the  time  named  In  the  contract, 
and  afterwards  delivered  but  a  part  of  it,  the 
vendee  is  entitled  to  recover  for  the  breach  for 
the  loss  of  his  profits  on  the  resale,  which 
would  be  the  difference  between  the  price  of  the 
part  undelivered,  at  which  the  vendor  had  sold 
It,  and  the  price  at  which  the  vendee  l^^^^conr 
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substantially  complied  with,  appellant  ia  not 
entitled  to  prevail  on  this  appeal,  unless  the 
rule  for  which  it  contends — that  is,  that 
it  is  entitled  to  recover  the  loss  of 
profits,  amounting  to  from  100  to  150  per 
cent — ^should  have  been  adopted  by  the  trial 
court.  The  evidence  was  taken  on  appel- 
lant's theory,  but  at  the  close  of  the  trial 
was  stricken  out;  the  referee  holding  that 
the  rule  contended  for  would  not  be  applied 
to  the  case.  He  said :  "The  decided  weight 
of  authority  is  in  favor  of  the  exclusion 
from  consideration,  on  the  question  of  dam- 
ages, the  profits  the  original  contractor 
might  have  made  under  his  contract;  that 
such  damages — possible  profits — are  uncer- 
tain, speculative,  and  too  remote  to  affect 
the  plaintiff,  and  the  testimony  in  relation 
to  the  same  should  be  excluded."  Looking 
at  this  ruling  in  the  light  of  the  evidence 


and  appellant's  contention,  we  assume  the 
court  did  not  hold,  or  intend  to  hold,  that 
lost  profits  are  not  recoverable  in  a  proper 
case,  but  that  the  rule  contended  for  by  ap- 
pellant could  not  be  applied,  and  that  the 
evidence  did  not  tend  to  establish  damages 
under  any  other  rule.  On  this  subject  the 
learned  counsel  for  appellant  say :  "We  say 
frankly  that  if,  in  the  light  of  the  facts  of 
this  case,  the  referee  decided  that  proposi- 
tion correctly,  the  judgment  should  be  af- 
firmed." So  we  may  properly  consider  this 
subject  at  the  outset  in  determining  the  case, 
and,  in  doing  so,  shall  take  into  considera- 
tion the  evidence  that  was  stridden  out.  If, 
notwithstanding  such  evidence,  the  court 
could  not,  on  the  whole  case,  have  allowed 
loss  of  profits  as  damages,  then  the  error  in 
striking  out  such  evidence,  if  it  was  error, 
did  not  prejudice  appellant;  hence,  does  not 


tracted  to  sell  It,  together  with  the  excess  of 
freight  and  Insurance,  which  was  the  neces- 
sary result  of  the  breach  of  contract,  but  he  Is 
not  chargeable  with  a  sum  of  money  paid  by 
the  vendee  to  his  vendor  to  compensate  him 
for  the  loss  of  his  bargain,  this  being  too  re- 
mote. Borrles  v.  Hutchinson,  18  C.  B.  N.  S. 
445,  84  L.  J.  C.  P.  N.  S.  169,  11  Jur.  N.  S.  267. 
11  L.  T.  N.  S.  771,  13  Week.  Rep.  386. 

In  the  above  case  Randall  v.  Raper,  EI.  Bl. 
ft  El.  84,  27  L.  J.  Q.  B.  N.  S.  266,  4  Jur.  N.  8. 
662,  infra,  II.  f,  3,  was  distinguished  on  the 
ground  that  in  that  case  the  defendant  sold  the 
plaintiffs  seed  barley  with  a  warranty  that  it 
was  barley  of  a  particular  description,  but  the 
seed  was  subject  to  an  inherent  or  latent  de- 
fect, by  reason  of  which  it  produced  an  inferior 
and  insufficient  crop,  so  that  whether  the  dam- 
ages accrued  to  the  first  purchaser  or  to  a  sub- 
purchaser from  him  was  a  matter  of  compara- 
tive Indifference. 

So,  breach  of  contract  by  a  vendor  of  cer- 
tain beef  cattle,  by  refusal  to  permit  the  pur- 
chaser to  take  possession  or  transport  them  to 
a  neighboring  city,  if  the  vendor  knew  that  the 
purchaser  contracted  to  purchase  the  cattle 
to  resell  upon  their  arrival  at  that  place,  en- 
titles the  vendee  to  special  damages  to  the 
amoimt  of  any  difference  existing  between  the 
contract  price  agreed  to  be  paid  for  the  cattle 
added  to  the  cost  of  transporting  them  to  such 
city,  and  the  current  market  price  of  such  cat- 
tle in  that  city  on  the  day  when  It  was  contem- 
plated by  the  parties  that  the  cattle  should  ar- 
rive there ;  and  he  Is  also  entitled  to  recover 
such  usual  and  reasonable  charges  as  he  was 
compelled  to  pay  the  railroad  company  for 
specially  furnishing  and  holding  In  readiness 
cars  and  appliances  for  the  necessary  trans- 
portation. Uockersmlth  v.  Hanley,  29  Or.  27, 
44  I'ac.  497. 

And  one  who  goes  to  another  and  informs 
him  that  he  Is  about  to  complete,  or  has  com- 
pleted, a  contract  with  a  customer,  and  wishes 
the  latter  to  supply  sheep  skins,  which  will  en- 
able him  to  fulfil  it,  which  the  latter  agrees, 
but  fails,  to  do,  Is  entitled  to  recover  where 
there  is  no  market  for  the  goods,  not  only 
for  the  profits  which  he  otherwise  would  have 
made  from  his  customer,  but  also  for  such  sum 
as  he  is  obliged  to  pay  his  customer  on  account 
of  his  breach  of  contract  with  him.  Grfibert- 
Borgnls  v.  Nugent,  L.  B.  15  Q.  B.  Dlv.  85,  54 
L.  J.  Q.  B.  N.  S.  511. 

And  where  a  vendor  knew  that  his  vendee 
bought  advertising  space  to  sell,  and  persons 
of  pecuniary  ability  had  agreed  to  pay  him  a 
larger  sum  for  the  space  than  that  for  which  he 
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had  purchased  It,  the  profit  can  easily  be  de- 
termined, and  he  is  entitled  to  recover  there- 
for In  an  action  against  the  vendor  for  a  breach 
of  the  contract  of  sale.  Hubbard  v.  Rowell, 
51  Conn.  423. 

But  an  instruction  in  an  action  for  breach 
of  contract  for  the  sale  of  grain  purchased  for 
the  purpose  of  a  resale,  fixing  the  measure  of 
damages  as  the  difference  between  what  the 
grain  of  the  best  quality  was  contracted  to  be 
sold  for,  and  what  It  actually  sold  for  In  the 
market  for  which  It  was  purchased,  is  erroneous, 
and  properly  refused,  where  the  existence  of  a 
contract  for  a  resale  at  an  advanced  price  was 
a  matter  of  dispute  to  be  determined  by  the 
Jury  from  the  evidence,  and  as  leaving  out  of 
consideration  the  question  whether  or  not,  if 
such  a  contract  did  exist,  the  vendor  knew  of 
Its  existence,  and  that  the  grain  was  bought 
to  fulfil  it.  Carpenter  v.  First  Nat.  Bank,  119 
111.  352,  10  N.  B.  18. 

So,  the  breach  by  a  brick  manufacturer  of 
a  contract  with  a  Jobber  by  which  the  Jobber 
contracted  with  the  manufacturer  for  the  en- 
tire output  of  his  factory  for  a  designated 
price,  with  the  view  on  the  part  of  the  Jobber  of 
reselling  to  builders  and  contractors  at  a  profit, 
entitles  the  Jobber  to  recover  In  an  action 
therefor,  not  the  difference  between  the  con- 
tract price  of  the  bricks  and  the  price  which 
the  plaintiff  as  Jobber  could  sell  them  for  to 
builders  and  contractors,  but  the  difference  be- 
tween the  contract  price  of  the  brick  furnished 
In  the  quantities  and  at  the  price  mentioned 
In  the  contract  and  the  market  value  of  the 
brick  at  those  places  which  he  would  have  to 
pay  as  Jobber  for  brick  of  a  similar  kind  and 
In  similar  quantities  and  at  periods  when  he 
was  entitled  to  receive  them  under  the  con- 
tract. Hewson-Herzog  Supply  Co.  v.  Minne- 
sota Brick  Co.  65  Minn.  530,  57  N.  W.  129. 

And  one  who,  having  a  contract  with  another 
for  a  carload  of  apples,  returns  them  because 
they  are  not  such  as  he  had  contracted  for, 
and  afterwards  purchases  another  carload  of 
apples  such  as  the  contract  called  for,  for 
which  he  has  to  pay  $49.05  more.  Is  entitled  to 
recover  of  the  vendor  the  |49.05  to  make  him- 
self whole  In  the  purchase  of  the'  second  car- 
load. But  he  is  not  entitled  to  recover  for  lost 
profits  from  the  failure  to  carry  out  agree- 
ments with  retail  dealers  because  of  the  fail- 
ure of  the  vendor  to  deliver  the  apples  con- 
tracted for,  which  profits  he  would  have  made 
had  he  been  able  to  furnish  them  the  apples 
they  had  agreed  to  buy.  Hamilton  v.  f^chu- 
macher,  4  Tex.  App.  Civ.  Cas.  (Wlllson)  f  212. 

And  It  cannot  be  assumed  tb^^^^g^r^mct 
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^constitute  reversible  error.  There  is  no  con- 
troversy but  that  the  difference  between  the 
contract  price  for  the  goods  to  appellant  and 
what  it  was  to  receive  was  unusually  large. 
To  say  that  such  increased  price 'to  the  ex- 
hibitors was  extraordinary  in  a  superlative 
•degree  would  be  fully  justified.  It  also  ap- 
pears beyond  controversy  that  respondent's 
•oflicers  knew,  when  the  contract  was  made 
with  appellant,  that  the  goods  were  intended 
for  a  special  purpose.  They  had  reason  to 
know  that  there  was  no  established  market 
price  for  such  goods.  They  knew  that  de- 
fendant was  under  contract  to  furnish  the 
.goods  to  the  exhibitors,  but  it  does  not  ap- 
pear that  they  had  any  notice  of  the  contract 
price  such  eidiibitors  were  to  pay;  and  it  is 
in  the  light  of  these  facts  that  we  must  de- 
:termine  the  question  presented.  As  stated, 
in  effect,  by  this  court  in  Wright   v.    Mul- 


vaney,  78  Wis.  89,  9  L.  R.  A.  807,  46  N.  W. 
1Q45,  it  is  sometimes  difficult  to  determine 
when  the  rule  of  prospective  profits  should 
be  applied,  and  when  not,  and  such  deter- 
mination must  be  largely  governed  by  the 
special  circumstances  in  each  particular  case ; 
and,  as  often  said  by  this  court,  in  terms 
or  in  effect,  such  profits  are  at  best  con- 
jectural and  uncertain,  and,  when  allowed, 
are  likely  to,  or  necessarily  do,  operate  un- 
justly and  oppressively.  Wright  v.  Mul- 
vaf^ey,  78  Wis.  89,  9  L.  R.  A.  807,  AQ  N.  W. 
1045;  Peicaukee  Milling  Co.  v.  Howitt,  80 
Wis.  270,  56  N.  W.  784;  Bierhach  v.  Good- 
year Rubber  Co.  54  Wis.  208,  41  Am.  Rep.  19, 
11  U.  W.  514;  Anderson  v.  Sloane,  72  Wis. 
666,  40  N.  W.  214.  Therefore,  before  the 
rule  should  be  applied  to  any  given  case, 
such  case  should  he  brought  clearly  within 
the  authorities  on  the  subject,  leaving  no 


for  the  purchase  of  steel  caps  to  be  used  in 
making  steel  rails,  for  the  purpose  of  filling 
^  contract  on  the  part  of  the  purchaser  with 
another  to  supply  stewl  rails,  where  the  vendor 
'Of  the  steel  caps  was  not  informed  as  to  the 
price  which  the  purchaser  of  the  steel  rails 
was  to  pay  therefor  to  his  vendor,  was  made 
with  reference  to  such  price,  where  there  does 
not  appear  to  be  any  market  price  for  the  steel 
<-ap8,  or  any  market  price  for  the  completed 
rail.  Booth  v.  Spuyten  Duyvil  Itolling  Mill  Co. 
-60  N.  Y.  4S7. 

And  one  who  purchased  a  quantity  of  com 
•of  another  for  transportation  to  the  southern 
market,  which  fact  was  known  to  the  vendor 
at  the  time  of  the  sale,  a  part  of  which  com 
proves  to  be  bad.  Is  entitled  to  recover  where 
the  purchase  was  made  upon  the  representation 
-of  the  vendor  that  the  com  was  sound,'  the 
cost  of  transportation  incurred  because  of  such 
representations,  to  the  amount  of  the  extent  of 
the  expenditures  for  transportation,  and  for 
what  be  had  disbursed  both  In  consequence  of 
Ills  purchase  and  in  accomplishment  of  the 
object  of  his  purchase,  less  what  he  sold  and 
received  for  a  part  of  the  corn ;  but  he  Is  not 
entitled  to  a  decree  for  the  amount  of  his  loss 
on  the  speculation  In  the  southern  market,  or 
for  the  difference  In  the  sale  and  resale  of  the 
residue  of  the  sacks  of  com,  upon  the  ground 
that  tbe  part  that  was  spoiled  had  Injured  the 
credit  of  the  whole  lot.  Moore  v.  Payne,  7 
Oana,  380.  Bee  also  Gubbzkow  Bbos.  Co.  t. 
A.  H.  Andbkws  &  Co. 

So,  In  Harper  v.  Miller,  27  Ind.  277,  It  was 
said  that  damages  claimed  In  an  action  for 
>^rcach  of  contract  for  the  delivery  of  com  on 
the  ground  that  the  purchaser  had  a  contract 
for  the  delivery  of  corn  to  the  government,  and 
that  the  contract  with  the  vendor  was  made  for 
the  purpose  of  enabling  him  to  comply  with 
such  contract,  which  was  known  to  the  vendor, 
■and  that  the  purchaser  ^as  prevented  from  per- 
forming such  contract  by  the  failure  of  the 
vendor  to  deliver  the  corn  under  his  contract, 
would  not  be  the  necessary  or  direct  result  of 
the  failure  of  the  vendor  to  deliver  the  com, 
and  would  be  too  remote  to  Justify  a  recovery. 
But  the  case  was  decided  on  the  failure  of  the 
purchaser  to  claim  special  damages. 

The  vendee  of  a  thing  sold  is  entitled  to  have 
the  thing  bargained  for  at  the  price  agreed 
upon,  and  to  resell  It  himself,  if  he  wishes,  at 
its  market  price,  and  in  case  of  breach  of  con- 
tract by  the  vendor  he  is  fully  indemnified  when 
he  has  received  the  profit  which  it  is  shown  he 
-could  have  made  from  a  resale,  and  he  is  not 
-entitled  to  Interest  on  money  which  lay  un- 
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productive  on  account  of  the  breach,  or  for  dam- 
ages for  having  made  a  lease  before  he  was  ad- 
vised of  the  refusal  to  complete  the  contract. 
Kempner  v.  Cohu,  47  Ark.  527,  58  Am.  Rep. 
775,  1  S.  W.  869. 

See  also  Young  v.  Cureton,  87  Ala.  727,  0 
So.  852 ;  Raisin  Fertiliser  Co.  v.  J.  J.  Barrow, 
Jr.,  Co.  07  Ala.  694,  12  So.  888,-— in/ra,  II.  d,  2. 

3.  WiMt  notice  or  knowledge  of  resale  §ufftctent. 

Special  damages  resulting  from  a  failure  to 
make  a  resale  can  only  be  recovered  In  an  ac- 
tion for  breach  of  the  contract  for  a  sale  of 
property,  where  the  contract  of  resale  was 
brought  to  the  knowledge  of  the  vendor,  and 
where,  by  reason  of  his  special  knowledge  of 
the  circumstances,  he  Impliedly  undertakes, 
In  case  of  his  failure  to  make  the  conveyance,  to 
pay  such  special  damages  by  way  of  Indemnity. 
r.ynch  V.  Wright.  94  Fed.  703  ;  Toplits  v.  King 
Bridge  Co.  20  Misc.  576,  46  N.  Y.  Supp.  418. 

Thus,  a  purchaser  of  goods  is  not  entitled  to 
damages  against  his  vendor  for  breach  of  con- 
tract, for  the  loss  of  profit  on  a  subcontract, 
which  he  had  made  for  the  sale  of  the  goods, 
where  the  subcontract  was  not  known  to  the 
seller  at  the  time  of  the  sale,  though  It  was 
known  that  he  had  purchased  the  goods  for  the 
purpose  of  resale.  Tbol  v.  Henderson,  L.  R. 
8  Q.  B.  Div.  457,  46  L.  T.  N.  S.  483  ;  Rahm  v. 
Deig,  121  Ind.  283,  23  N.  E.  141 ;  Penn  v.  Smith, 
104  Ala.  445,  18  So.  88. 

In  Thol  V.  Henderson,  L.  R.  8  Q.  B.  DIv.  457, 
46  L.  T.  N.  S.  483,  §upra,  Borrles  v.  Hutchin- 
son, 18  C.  B.  N.  S.  445,  34  L.  J.  C.  P.  N.  S. 
169,  11  Jur.  N.  S.  267,  11  L.  T.  N.  S.  771,  13 
Week.  Rep.  386,  §upra,  II.  b,  2,  was  distin- 
guished upon  the  ground  that  In  that  case  the 
existence  of  the  subcontract  was  known  to  the 
seller  at  the  time  of  the  sale,  or,  at  all  events, 
the  facts  were  known  to  the  seller  that  the 
goods  were  purchased  for  a  specific  purpose, 
and  that,  delivery  being  required  for  that  spe- 
cific purpose,  the  buyer  would  Incur  loss  by 
such  nondelivery  which  would  prevent  his  ef- 
fecting the  specific  purpose,  so  that  the  seller 
must  be  taken  to  have  had  notice  either  of  the 
subsaie  or  that  the  goods  were  bought  for  some 
specific  purpose. 

So,  all  that  can  be  recovered  for  breach  of 
a  contract  to  furnish  a  designated  number  of 
ties  by  failure  to  furnish  all  the  ties  contracted 
for  is  the  dl (Terence  between  the  contract  price 
and  the  market  value  at  the  time  and  place 
stipulated  for  delivery,  where  there  is  nothing 
in  the  contract  which  was  In  writing  tending 
to  show  that  any  other  than  the  ordinary  lia- 
bility was  stipulated  for ;  and  in  such  case  evl> 
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reasonable  controversy  in  respect  to  it.  To 
be  sure,  in  this  case,  the  clement  of  uncer- 
tainty, as  the  term  is  commonly  used,  was  in 
some  respects  not  present,  because  the  con- 
tract between  the  appellant  and  the  exhib- 
itors relieved  it  in  a  measure  of  that  diffi- 
culty; but  uncertainty  still  remained)  quite 
prejudicial  to  respondent,  in  that  it  was  not 
known  to  its  officers,  at  the  time  of  the  mak- 
ing of  the  contract,  that  the  price  appellant 
was  to  obtain  from  the  exhibitors  would 
yield  an  extraordinary  profit.  Where  there 
has  beea  a  prenous  sale,  or  where  there  has 
not,  the  fundamental  principle  to  be  observed 
is  that  the  damages  for  the  breach  com- 
plained of  must  be  confined  to  such  as  may 
be  fairly  considered  to  arise,  according  to  the 
usual  course  of  things,  from  such  breach,  or 
such  as  may  reasonaoly  be  supposed  to  have 
been  in  contemplation  of  the  parties  at  the 


time  of  making  the  contract  as  the  probable- 
result  of  the  breach  of  it.  Hadley  v.  Boxen- 
dale,  9  Exch.  341 ;  Cockhum  v.  Ashland  Lum- 
ber Co.  64  Wis.  619,  12  N.  W.  49.  Hence,  it 
is  held  that,  in  order  to  make  applicable  the- 
special  riile  of  damages, — ^that  is,  loss  of 
profit8,r~it  must  be  shown  that  the  special 
circumstances,  by  reason  of  which  the  party 
invokes  such  application,  were  brought  clear- 
ly home  to  the  knowledge  of  both  parties  at 
the  time  the  contract  was  made,  and  it  i» 
only  applicable  in  so  far  as  such  circum- 
stances were  so  brought  home. 

All  rules  for  the  assessment  of  damages 
for  the  breach  of  contracts  are  supposed  to- 
be  founded  upon  principles  of  natural  jus- 
tice, the  intention  being  to  keep  strictly 
within  such  principles,  it  is  on  that  ground 
that  the  general  rule  established  for  the  as- 
sessment of  damages  for  the  breach  of  an  ex- 


dence  that  the  purchaser  had  a  contract  with 
third  parties  to  furnish  them  with  ties,  which 
he  was  unable  to  fulfil  on  account  of  the 
breach.  Is  inadmissible.  Jemison  v.  Gray,  29 
Iowa,  537. 

And  breach  of  a  contract  to  supply  a  desig- 
nated quantity  of  logs  does  not  warrant  a  re- 
covery of  the  profits  expected  to  be  made  on  the 
lumber  in  which  the  logs  were  intended  to  be 
sawed,  though  the  vendor  knew  that  the  mill 
owner  bought  the  logs  to  saw  them  into  lumber 
at  his  mill.  Cannon  v.  Folsom,  2  Iowa,  101, 
63  Am.  Dec.  474. 

And  the  fact  that  whisky  was  purchased  for 
the  Christmas  trade  is  not  such  a  specific  ob- 
ject or  special  circumstance  as  will  remove  the 
case  from  the  operation  of  the  general  rule  as 
to  the  recovcrabiilty  of  profits.  Young  v. 
Cureton,  87  Ala.  727,  6  So.  352. 

And  though  soon  after  the  time  a  contract 
for  the  sale  of  goods  is  made,  the  purchaser, 
relying  thereon,  begins  to  sell  the  goods  pur- 
chased at  a  profit,  and  gives  notice  to  the  ven- 
dor of  such  subcontracts,  a  reasonable  time  be- 
fore the  date  at  which  the  goods  are  to  be  de- 
livered, the  profits  of  such  subcontracts  can- 
not be  allowed  as  damages  in  an  action  against 
the  vendor  for  breach  of  the  contract  of  sale, 
as  such  subsaies  cannot  reasonably  be  consid- 
ered to  have  been  in  the  contemplation  of  the 
parties  at  the  time  they  make  the  contract. 
Jordan  v.  Patterson,  67  Conn.  473,  35  Atl.  521. 

Nor  is  a  party  injured  by  a  partial  breach 
of  contract  to  furnish  certain  saw  logs  entitled 
to  recover  damages  for  the  breach  on  the  ground 
that,  in  the  contemplation  of  that  contract,  he 
made  an  agreement  with  a  third  person  to  fur- 
nish him  with  lumber  expected  to  be  sawed  out 
of  such  logs,  and  that  as  a  consequence  of  the 
failure  to  furnish  the  logs,  he  was  unable  to 
keep  the  latter  agreement,  where  the  latter 
agreement  had  no  existence  when  the  former 
was  entered  Into.  Wetmore  v.  Pattlson,  45 
Mich.  4S9,  8  N.  W.  67. 

And  where  after  a  contract  of  sale  and  de- 
livery of  a  quantity  of  cotton  was  made,  and 
before  It  was  to  be  performed,  the  price  of  cot- 
ton rose  and  fell  again,  and  during  that  time 
the  purchaser  made  a  contract  to  sell  at  a 
higher  price,  he  Is  not  entitled  to  recover  the 
excess  of  such  selling  price  over  the  market 
price  at  the  time  of  the  breach.  Williams  v. 
Reynolds.  6  Best  &  S.  405.  34  L.  J.  Q.  B.  N.  S. 
221,  11  Jur.  N.  S.  073,  12  L.  T.  N  8.  729,  13 
Week.  Rep.  940. 

In  the  above  case,  Borrles  v.  Hutchinson,  18 
C.  B.  N.  S.  445,  34  L.  J.  C.  P.  N.  S.  169,  11 
Jur.  N.  S.  267,  11  L.  T.  N.  8.  771,  13  Week. 
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Rep.  886,  Bupra,  II.  b,  2,  was  distinguished 
upon  the  ground  that  the  contract  made  by 
the  plaintiffs  in  that  case,  to  supply  the  foreign^ 
merchant  with  soda,  was  contemporaneous  with, 
and  known  to  the  defendant  at,  the  time  of  hl» 
contract.  And  Dunlop  v.  Higglns,  1  H.  L.  Cas. 
381,  12  Jur.  295,  8upra,  III.  c,  was  explained 
and  criticised,  the  court  saying  that  that  case 
turned  upon  the  law  of  Scotland,  but  if  the 
Scottish  rule  were  to  be  carried  out  to  its  fair 
extent  no  one  could  contract  to  sell  goods» 
which  were  not  actually  in  his  possession,  with- 
out charging  an  additional  premium  commen- 
surate with  the  profits  which  the  vendee  might 
possibly  make,  and  for  which  he  himself  would 
have  to  pay  if  prevented  from  carrying  out  his 
agreement. 

So,  while  loss  of  profits  on  existing  contracta 
may  be  a  source  of  damage  which  may  be  set 
up  hs  a  defense  in  an  action  for  the  purchase 
price  of  a  machine  with  which  the  work  was  ta 
be  done,  the  delivery  of  which  had  been  delayed, 
it  is  incumbent  on  the  defendant  to  show  in  hia 
aflidavit  of  defense  that  the  contracts  were  ex- 
isting ones.  Keystone  Drilling  Co.  v.  StahU 
17  Pa.  Co.  Ct.  498. 

To  bind  the  defendant  In  an  action  for  breach 
of  contract  for  the  sale  and  delivery  of  goods, 
for  damages  based  upon  the  price  stipulated 
for  on  a  resale  of  the  goods,  he  must  have  bad 
notice  of  such  resale  when  the  contract  was 
made,  though  perhaps  not  of  the  contract 
price ;  and  in  the  absence  of  such  notice  It  can- 
not be  fairly  said  that  the  special  damages 
suffered  because  of  inability  to  fulfil  the  con- 
tract of  resale  may  reasonably  l>e  supposed  t» 
have  been  within  the  contemplation  of  the  par- 
ties. Cockburn  v.  Ashland  Lumber  Co.  54  Wia 
619,  12  N.  W.  49. 

The  mere  circumstance,  however,  that  a  ven- 
dor of  goods  does  not  know  the  precise  price 
specified  In  a  contract  for  the  fulfilling  of 
which  the  purchase  was  made,  does  not  exon- 
erate him  from  liability  for  the  loss  of  such 
contract  because  of  his  breach  of  contract  of 
sale.  Booth  v.  Spuyten  Duyvil  Rolling  Mill 
Co.  60  N.  Y.  487. 

And  where  vendors  of  goods  had  knowledge 
at  the  time  of  the  contract  that  the  purchaser* 
contracted  therefor  in  order  to  resell  them  ta 
othera  they  are  chargeable  with  knowledge 
that  the  purchasers  would  make  such  profit* 
as  the  market  price  of  such  goods  would  give 
them,  and  evidence  of  the  terms  of  subsale* 
subsequently  made  of  such  goods  Is  admissible 
In  an  action  for  a  breach  of  the  original 
contract  of  sale,  for  the  purpose  of 
showing  what  ihe  market  price  of^sucj^^ooda 
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ecutory  contract  to  sell  and  deliver  property, 
t.  6.,  the  difference  between  the  contract  price 
and  the  market  value  at  the  time  and  place 
of  the  delivery,  in  order  to  work  out  natural 
justice  in  case  of  special  circumstances,  must 
necessarily  be  broadened  out  to  fit  such  cir- 
cumstances, but  only  when  such  special  cir- 
cumstances are  shown  to  have  been  brought 
home  to  the  knowledge  of  both  parties  at  the 
making  of  the  contract.  The  leading  case 
of  Hadley  v.  Baxendale,  9  Exch.  341,  states 
the  rule  applicable  to  a  case  of  this  kind, 
and  it  has  l>een  repeatedly  approved  by  this 
court.  It  is  thus  stated,  in  the  language  of 
Alderson,  B.:  "Where  two  parties  nave 
made  a  contract,  which  one  of  them  has  bi^k- 
en,  the  damages  which  the  other  party  ought 
to  receive  in  respect  of  such  breach  of  con- 
tract should  be  such  as  may  fairly  and  rea- 
sonably be  considered  either  arising  natural- 


ly,  i,  «.,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself^ 
or  such  as  may  reasonably  be  supposed  to- 
have  been  in  contemplation  of  both  parties, 
at  the  time  they  msule  the  contract,  as  the- 
probable  result  of  the  breach  of  it.  *  Now,  if 
the  special  circiunstances  under  which  the 
contract  was  actuallv  made  were  communi- 
cated by  the  plaintiff  to  the  defendants,  and 
thus  known  to  both  parties,  the  damages  re- 
sulting from  the  breach  of  such  contract 
which  they  would  reasonably  contemplate 
would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract 
under  these  special  circumstances,  so  known 
and  communicated.  But,  on  the  other  hand, 
if  these  special  circumstances  were  wholly 
unknown  to  the  party  breaking  the  contract, 
he,  at  the  most,  could  only  hs  supposed  to 
have  had  in  his  contemplation  the  amount 


was  at  the  time  when  they  were  to  be  delivered. 
Jordan  v.  Patterson.  67  Conn.  473,  35  Atl.  521. 

And  one  who  purchases  goods  for  shipment 
to  a  distant  city  for  resale  at  that  place  to  the 
knowledge  of  the  vendor,  is  entitled*  on  breach 
of  the  contract  by  the  vendor,  to  the  benefit  of 
the  market  price  there  in  the  estimate  of  the 
damages,  as  such  market  price  may  reasonably 
be  supposed  to  have  been  within  the  contempla- 
tion of  the  parties  when  the  contract  was  made. 
Cockbum  v.  Ashland  Lumber  Co.  64  Wis.  619, 
12  N.  W.  49. 

And  breach  of  contract  of  sale  of  a  desig- 
nated quantity  of  scrap  iron  of  a  specified  qual- 
ity by  delivering  goods  of  an  inferior  quality 
and  different  description,  warrants  a  recovery 
by  the  purchaser  against  the  vendor,  where  the 
vendor,  previous  to  the  sale,  upon  solicitation 
of  the  purchaser,  showed  the  goods  to  a  person 
whom  be  knew  to  be  an  American  gentleman 
treating  for  the  goods,  with  a  view  to  sending 
them  to  Philadelphia,  of  the  difference  between 
the  actual  value  and  the  amount  which  would 
have  been  received  under  the  subcontract  of 
sale  had  the  goods  been  in  accordance  with  the 
contract,  and  not  merely  the  difference  between 
the  actual  value  and  the  value  of  goods  equal 
in  quantity  and  quality  to  those  contracted 
for  at  the  time  of  delivery.  Hamilton  v.  Ma- 
glll,  Ir.  L.  R.  12  C.  L.  186. 

In  the  above  case,  Borries  v.  Hutchinson,  18 
C.  B.  N.  S.  446,  84  L.  J.  C.  P.  N.  S.  169,  11  Jur. 
N.  8.  267,  11  L.  T.  N.  S.  771,  13  Week.  Rep. 
386,  supra,  II.  b,  2,  was  distinguished  upon  the 
ground  that  the  existence  of  the  subcontract 
in  that  case  was  In  fact  not  known  to  the  seller 
at  the  time  of  sale. 

But  a  sale  of  apples,  the  vendor  knowing 
that  they  were  for  the  Canada  market,  and  that 
the  purchaser  would  have  no  opportunity  to  in- 
spect the  fruit  until  It  reached  the  place  of  des- 
tination, though  not  made  with  relation  to 
that  market,  which  apples  were  wholly  lost  in 
consequence  of  the  fault  of  the  vendor,  while 
it  might  entitle  the  vendee  to  recover  the  ex- 
pense of  transportation  to  the  contemplated 
market  in  addition  to  the  price  paid  for  the 
fruit,  would  not  entitle  him  to  recover  anything 
on  the  ground  of  the  loss  of  profits.  Lattln  v. 
Davis,  Hill  &  D.  Supp.  9. 

In  Trigg  V.  Clay.  88  Va.  330,  13  8.  B.  434, 
however,  it  was  said  that  the  distinction  made 
in  some  of  the  cases  between  a  resale  made 
at  an  advance  subsequent  to  a  contract  of  pur- 
chase and  a  resale  made  at  an  advance  before 
the  contract  of  purchase,  which  was  known  to 
the  seller  of  the  goods  (citing  Carpenter  v. 
First  Nat.  Bank,  119  III.  854,  10  N.  E.  18, 
62  L.  K.  A. 


««pra,  II.  b,  2),  is  rather  fanciful,  it  not  being 
in  accord  with  the  ordinary  usage  of  trade 
that  a  man  buying  to  sell  again  should  dis- 
close his  dealings  with  the  same  goods  to  his 
vendor. 

4.  At  applied  to  notice  or  knotoledge  of  apodal 
uee. 

The  rule  that  the  measure  of  damages  for 
breach  by  a  vendor  of  a  contract  of  sale  would 
be  the  difference  between  the  contract  price 
and  the  market  value  of  the  article  at  the 
time  and  place  it  was  to  be  dellYcred,  is  cor- 
rect in  actions  for  the  nondelivery  of  ordinary 
merchandise  which  can  be  at  once  replaced  in 
the  market;  but  it  is  not  applicable  to  a  case 
where  a  specific  article  is  bought  for  a  specific 
purpose  known  to  the  vendor  at  the  time  of 
sale,  which  he  wilfully  refuses  to  deliver.  Ben- 
ton V.  l^ay,  64  111.  417. 

In  case  a  manufacturer  of  goods  sells  them 
to  a  purchaser  to  be  used  for  a  particular  pur- 
pose which  is  known  to  the  vendor  at  the  time 
of  the  sale,  a  more  liberal  rule  as  to  damages 
for  a  breach  prevails  than  in  cases  where  like 
articles  are  sold  as  merchandise  for  general 
purposes ;  and  in  such  cases  the  future  prof- 
Its  and  expenses  incurred  may  be  recovered. 
Swain  v.  Schleffelin,  134  N.  Y.  471,  18  L.  B. 
A.  385.  81  N.  E.  1025. 

Where  property  is  bought  to  fill  contracts  al- 
ready made,  the  profits  are  not  speculative  or 
uncertain,  but  are  the  subject  of  almost  exact 
mathematical  calculation,  and  their  loss  Is  the 
direct  and  immediate  result  of  a  breach  of  con- 
tract.    8tewart  v.  Power,  12  Kan.  600. 

Thus,  where  a  contract  for  the  purchase  of 
machinery  is  made  directly  with  reference  to 
a  certain  use  to  be  made  of  the  machinery,  and 
contracts  were  already  made  by  the  buyer 
whereby  he  would  receive  a  certain  fixed  and 
definite  profit,  which  is  known  to  the  seller, 
such  profit  may  be  considered  in  measuring- 
the  damages,  if  the  seller  wrongfully  and  with- 
out fault  on  the  purchaser's  part  fails  to  com- 
ply with  his  contract.  A.  J.  Anderson  Elec- 
tric Co.  V.  Cleburne  Water,  Ice  &  Lighting  Co. 
(Te.T.  Civ.  App.)  27  S.  W.  504. 

And  one  who  orders  machinery  necessary  to 
be  used  In  dredging  a  beach  for  which  he  ha» 
a  contract  with  the  government,  which  fact 
is  known  to  the  vendor  at  the  time,  is  entitled 
to  recoup  the  loss  of  profits  on  the  government 
contract  which  he  suffers  by  reason  of  delay 
in  furnishing  the  machinery,  and  of  delay  occa- 
sioned in  furnishing  defective  machinery,  in 
an  action  brought  by  the  vendor /fOTth< 
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of  injury  which  would  arise  generally,  and, 
in  the  great  multitude  of  cases,  not  affected 
by  any  special  circumstances,  from  such  a 
breach  of  contract.  For,  had  the  special  cir- 
cumstances been  known,  the  parties  might 
have  specially  provided  for  a  breach  of  con- 
tract by  special  terms  as  to  the  damages  in 
that  case."  To  the  same  effect  are  Borriea 
\\  Hutchinson,  18  C.  B.  N.  S.  446;  Messmore 
T.  Xcw  York  Shot  d  Lead  Co,  40  N.  Y.  422; 
Booth  V.  Spuyten  Duyvil  Rolling  Mill  Co. 
m  N.  Y.  487  ;  McHose  v.  Fulmer,  73  Pa.  366 ; 
Poposkey  V.  Munkwitz,  68  Wis.  322,  60  Am. 
Rep.  858,  32  N.  W.  36 ;  Cockhum  v.  Ashland 
Lumhei-  Co.  54  Wis.  619,  12  N.  W.  49,  and 
substantially  all  the  authorities  on  the  sub- 
ject; and  if  all  were  collated  no  more  light 
could  be  thrown  on  the  general  principle  in- 
volved. 

But  the  question  arises  whether  the  price 


to  the  first  vendee  must  be  communicated  to 
the  second  vendor  in  order  that  he  may  be 
charged  ^\^th  the  special  rule  of  damages  at 
the  suit  of  his  vendee,  in  case  of  a  breach 
on  the  part  of  such  second  vendor ;  and  upon 
the  precise  point  here  presented  the  authori- 
ties are  not  numerous.  In  Cockbum  v.  Ash- 
land Lumber  Co.  64  Wis.  619,  12  N.  W.  49, 
Mr.  Justice  Lyon  said:  "To  bind  the  de- 
fendant by  the  price  stipulated  for  on  a  re- 
sale, he  must  have  had  notice  of  such  resale 
when  the  contract  was  made,  though,  per- 
haps, not  of  the  contract  price."  But  it 
must  be  observed  that,  in  the  case  then  un- 
der consideration,  the  circumstance  of  ex- 
traordinary profits  was  not  present;  that  is, 
the  evidence  did  not  disclose  but  that  the 
profits  were  such  as  were  reasonable,  and 
might  reasonably  have  been  in  contempla- 
tion by  both  parties  to  the  transaction  when 


tract  price.  Industrial  Works  v.  Mitchell,  114 
Mich.  29,  72  N.  W.  25. 

And  the  measure  of  damages  for  breach  by 
the  owner  of  a  tract  of  land  having  timber  upon 
It  suitable  for  making  charcoal,  of  a  contract 
for  the  conversion  of  the  timber  into  charcoal, 
the  owner  to  pay  a  designated  price  therefor 
and  furnish  supplies  from  his  store  necessary 
to  carry  on  the  Job  of  coaling,  by  failure  and 
refusal  to  furnish  such  supplies,  is  the  profits 
which  the  party  injured  could  have  secured 
had  he  been  permitted  to  perform  the  contract ; 
and  evidence  in  an  action  for  the  breach,  of 
the  expense  of  building  houses  on  the  land  for 
the  occupancy  of  the  plaintiff  and  his  em- 
ployees, and  of  the  expense  incurred  In  bring- 
ing employees  to  the  lands,  Is  Inadmissible. 
Mason  v.  Alabama  Iron  Co.  73  Ala.  270. 

So,  the  damages  under  a  contract  for  the 
sale  of  guano,  broken  by  a  delivery  of  only  part 
of  the  amount  purchased  with  not<ce  that  It 
M'as  intended  for  use  on  the  purchaser's  cotton 
crop,  are  measured  by  the  profits  which  he  lost 
in  a  depreciated  production  of  cotton  on  the 
■land  upon  which  he  Intended  to  use  It,  where 
It  appears  that  the  breach  was  too  late  to  en- 
-able  him  to  purchase  elsewhere,  and  he  used 
the  part  delivered  upon  part  of  his  land,  the 
crop  upon  which  exceeded  that  upon  the  bal- 
jtnce  at  the  rate  of  |9  or  $10  per  acre.  Bell 
V.  Reynolds,  7S  Ala.  511,  56  Am.  Rep.  62. 

One  who  purchases  a  planing  machine,  how- 
ever, stipulating  to  get  the  particular  machine 
purchased,  and  arranges  his  other  machinery 
with  a  view  to  Its  use,  and  the  vendor  refuses 
to  deliver  it,  whereby  he  is  delayed  in  his  busi- 
ness, should  be  permitt^  to  show.  In  an  action 
for  the  Injury,  what  would  have  been  a  fair 
rent  for  the  use  of  the  building  and  machinery 
if  in  running  order,  during  the  time  they  lay 
idle  in  consequence  of  the  refusal  of  the  vendor 
to  deliver  the  machinery,  and  evidence  that  he 
had  erected  a  building  and  put  in  a  steam  en- 
.glne  and  shafting  at  a  large  expense,  with  a 
view  to  the  use  of  the  machinery  to  the  knowl- 
edge of  the  vendor,  which  lay  Idle  In  conse- 
quence of  the  vendor's  breach,  is  admissible ; 
but  evidence  as  to  probable  profits  should  not 
be  received.     Benton  v.  Fay,  64  111.  417. 

See  also  Reed  Lumber  Co.  v.  Lewis,  94  Ala. 
62«.  10  So.  333,  infra,  U.  d,  4 :  Hammer  v. 
Sohoenfelder,  47  Wis.  455,  2  N.  W.  1129,  in- 
fra, II.  c,  1. 

-5.  What  notice  or  knoioledge  of  use  sufficient. 

A  vendor  will  not  be  liable  to  the  vendee 
for  special  damages  consisting  of  the  loss  of 
profits  in  every  case,  where  It  appears,  even 
52  L.  R.  A. 


by  parol  evidence,  that  the  goods  were  pur- 
chased for  a  particular  purpose,  and  that  the 
vendor  knew  it.  To  create  such  extraordinary 
liability,  there  must.  In  every  case,  be  some- 
thing In  the  terms  of  the  contract,  read  in  the 
light  of  surrounding  circumstances,  which 
shows  an  intention  upon  the  part  of  the  vendor 
to  assume  an  enlarged  engagement, — a  wider 
responsibility  than  is  assumed  by  the  vendor 
In  ordinary  contracts  for  the  sale  and  delivery 
of  merchandise.     Clark  v.  Moore,  8  Mich.  55. 

And  a  contract  by  which  a  manufacturer 
agrees  to  furnish  certain  cordage  necessary  to 
rig  a  vessel  which  the  other  contracting  party 
is  building,  does  not  constitute  an  undertaking 
that  the  vendee  shall  have  the  use  of  the  goods 
for  the  purpose  specified,  but  Is  merely  a  des- 
ignation of  the  use  for  which  the  materials 
are  usable  and  of  the  quantity  to  be  furnished ; 
so  that  the  vendee,  In  an  action  for  a  breach 
of  the  contract,  can  only  be  allowed  as  dam- 
ages the  difference  between  the  contract  price 
and  the  market  value  of  the  articles.     Ibid. 

All  that  is  required,  however,  to  warrant  a 
recovery  of  profits  lost  through  the  loss  of  an- 
other contract,  dependent  upon  the  principal 
one.  Is  that  sufficient  information  of  the  special 
circumstances  be  given  by  one  to  the  other  of 
the  contracting  parties  to  put  the  latter  upon 
reasonable  Inquiry  concerning  them.  Liman  v. 
Pennsylvania  R.  Co.  4  Misc.  539,  24  N.  Y. 
Supp.  824. 

And  one  who  purchases  a  railway  ticket  for 
another,  directing  Its  delivery  to  him.  inform- 
ing the  agent  of  the  company  that  the  ticket 
purchased  for  the  delivery  to  the  other  was 
required  to  enable  the  latter  to  proceed  to  his 
destination  In  fulfilment  of  an  agreement  for 
his  exhibition  there  on  a  designated  day,  ade- 
quately discharges  the  duty  incumbent  upon 
him  of  giving  Information  as  to  special  cir- 
cumstances so  as  to  entitle  him  to  recover  prof- 
its for  the  engagement  lost,  by  reason  of  the 
failure  of  the  railroad  company  to  deliver  the 
ticket.     Ibid. 

So,  notice  of  the  fact  that  machinery  ordered 
was  to  be  put  to  use  in  performing  a  con- 
tract with  the  government  Is  a  sufficient  notice 
that  the  purchasers  expected  to  derive  a  profit 
from  the  business,  and  the  natural  and  neces- 
sary inference  must  be  that  a  failure  to  ful- 
fil the  contract  would  result  in  the  loss  of  the 
profits  so  as  to  render  them  recoverable  In  an 
action  for  the  breach.  Industrial  Works  v. 
Mitchell,  114  Mich.  29,  72  N.  W.  25. 

And  a  breach  of  contract  by  the  nondelivery 
at  an  agreed  time  of  a  hull  capable  of  being 
used  as  a  hulk  for  storing  coals,   the  conse- 
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the  contract  was  made.  The  question  has 
been  many  times  considered  in  the  courts  of 
England,  and  may  be  said  to  have  been  lone 
settled,  that  the  second  vendor  is  only  bound 
by  the  terms  of  the  contract  with  the  second 
vendee^  so  far  as  communicated  to  him,  or  he 
liad  reasonable  ground  to  know  the  same,  by 
inference  from  facts  brought  to  his  knowl- 
edge. All  of  the  cases  refer  to,  and  are 
founded  upon,  the  general  principle  laid  down 
in  Hadley  v.  Bafendale,  9  Exch.  341.  In 
Borries  v.  Uutchinson  these  circumstances 
were  present:  There  was  a  Russian  con- 
tract between  the  plaintiff  and  a  third  per- 
-son  as  his  vendor.  The  fact  of  the  contract 
was  made  known  to  defendant,  but  not  its 
terms.  lie  knew  the  goods  were  to  be  deliv- 
•ered  in  Russia,  to  be  transferred  there  by 
rail.  He  was  familiar  with  the  fact  that 
freight  rates  and  insurance  rates  were  high- 


er there  in  winter  than  in  summer.  He 
agreed  to  deliver  the  goods  in  summer,  but 
did  not  deliver  till  later,  so  that  the  winter 
rates  of  freight  and  insurance  applied.  It 
was  held  that  he  was  bound  to  know,  under 
the  circumstances,  at  the  time  he  made  the 
contract,  that  the  late  delivery  would  necessi- 
tate a  loss  on  the  plaintiff,  by  reason  of  in- 
creased freight  and  insurance  charges. 
Hence,  he  was  charged  with  such  loss,  be- 
cause so  much  of  the  contract  was  made 
known  to  him  as  charged  him  with  knowl- 
edge that  the  loss,  by  increased  freight  and 
insurance  rates,  would  naturally  follow  such 
late  delivery.  Plaintiff  was  liable  to  his 
Russian  vendee  for  certain  penalties  for  fail- 
ure to  deliver  the  goods  at  the  time  agreed 
upon ;  but  defendant  was  not  held  liable  for 
such  penalties,  because  knowledge  of  the 
terms  of  the  Russian  contract  in  that  regard 


■quc^nces  that  would  naturally  arise  from  such 
nondelivery  being,  that  the  purchaser  would  not 
be  able  to  earn  money  by  Its  use,  warrants  a 
recovery  for  the  loss  of  profits  from  Its  use 
•during  the  delay  In  delivery,  though  the  pur- 
^'baser  intended  to  make  an  entirely  different 
use  of  it,  where  he  actually  suffered  losses  to 
that  amount.  Cory  v.  Thames  Iron  Works  & 
Shipbuilding  Co.  L.  R.  3  Q.  B.  181.  37  L.  J.  Q. 
B.  N.  8.  68,  17  L.  T.  N.  8.  496,  16  Week.  Rep. 
457. 

e.  The  rule  a»  to  the  ab§enoe  of  a  market, 

1.  When  goods  are  practically  unohtainahle. 

The  rule  that  when  a  vendor  falls  to  comply 
with  his  contract  the  measure  of  damages  Is  the 
difTerence  between  the  contract  and  the  market 
price  of  the  article  at  the  time  of  the  breach, 
does  not  apply  when  the  circumstances  of  the 
case  are  such  that  the  vendee  cannot  supply 
himself  In  the  market;  and  In  such  case  his 
legitimate  loss  which  he  can  recover  Is  the  dif- 
ference between  the  contract  price  he  was  to 
1>ay  to  his  vendor  and  the  price  he  was  to  re- 
<:eive  for  the  article,  where  It  was  purchased  for 
the  purpose  of  being  thus  disposed  of,  as  this 
is  a  loss  which  springs  directly  from  the  non- 
fulfilment  of  the  contract.  McHose  v.  Ful- 
mer,  73  Pa.  365 ;  Low  v.  Craig,  8  Pa.  Super. 
•Ot.  622 ;  Loescher  v.  Delsterberg,  26  111.  App. 
4>21 :  Hal  stead  Lumber  Co.  v.  Sutton,  46  Kan. 
192,  26  Pac.  444;  Bluegrass  Cordage  Co.  v. 
Lnthy  ft  Co.  98  Ky.  583,  83  S.  W.  835 ;  Camp- 
bellsvllle  Lumber  Co.  v.  Bradlee,  96  Ky.  494, 
29  S.  W.  313 ;  Den  Bieyker  v.  Gaston,  97  Mich. 
354,  56  N.  W.  763 ;  Parsons  v.  Sutton,  66  N.  Y. 
92;  Cockbum  v.  Ashland  Lumber  Co.  54  Wis. 
•619,  12  N.  W.  49 ;  Stroud  v.  Austin,  Cab.  ft  E. 
119. 

Especially  where  the  expected  profits  were 
fairly  within  the  contemplation  of  both  parties. 
Bluegrass  Cordage  Co.  v.  Luthy  \  Co.  98  Ky. 
583.  33  S.  W.  885. 

And  the  rule  holds  though  the  vendor  had 
no  notice  of  the  subsale  at  the  time  of  the  con- 
tract.    Stroud  V.  Austin,  Cab.  ft  E.  119. 

The  measure  of  damages  for  failure  to  de- 
liver in  such  case  Is  the  difference  between  the 
contract  price  and  the  market  price  at  the  place 
where  the  goods  were  to  be  sent,  less  the  cost 
■of  transportation.  Yanstone  v.  Hopkins,  49 
Mo.  App.  386. 

Thus,  where  an  agreement  to  sell  and  deliver 
lumber  at  an  agreed  price  and  place  is  broken 
by  the  seller,  and  there  had  been  a  contract  to 
resell  the  lumber  at  an  agreed  price,  and  there 
Is  no  market  at  or  near  the  place  of  delivery 
^2  L.  R.  A. 


where  similar  lumber  can  be  procured,  the  price 
at  which  the  lumber  was  bargained  to  a  pur- 
chaser affords  the  best  test  of  Its  value,  and 
the  measure  of  damages  for  the  breach  of  the 
contract  of  sale  would  be  the  difference  be- 
tween the  contract  price  and  the  price  at  which 
it  had  been  resold.  Trigg  v.  Clay.  88  Va.  330, 
13  S.  E.  434 :  Halstead  Lumber  Co.  v.  Sutton, 
46  Kan.  192,  26  Pac.  444. 

And  In  determining  the  amount  of  damages 
for  breach  of  contract  for  the  sale  and  delivery 
of  lumber  of  a  particular  kind  purchased  for 
shipment  and  resale.  In  another  place,  which 
could  not  be  elsewhere  obtained  at  the  place 
of  delivery,  the  jury  may  consider  the  price  of 
such  lumber  at  the  place  to  which  it  was  to  be 
shipped  and  resold,  and  the  expense  of  trans- 
porting the  same  from  the  place  of  delivery  to- 
gether with  the  cost  of  inspection,  and  in  that 
way  ascertain  the  value  of  such  lumber  at  the 
place  of  delivery,  and  the  damages  sustained 
by  the  nonfulfilment  of  the  contract.  Cock- 
burn  V.  Ashland  Lumber  Co.  54  Wis.  619,  12 
N.  W.  49. 

And  a  seller  of  lumber,  who  knew  the  pur- 
chaser was  engaged  in  deaiing  In  lumber  In 
Boston,  and  that  the  lumber  sold  was  to  be 
shipped  direct  to  that  place  for  resale.  Is  liable, 
for  failure  to  deliver  the  lumber  according  to 
contract,  for  the  difference  between  the  con- 
tract price  and  the  market  value  at  Boston,  less 
the  cost  of  transportation,  where  there  was 
then  no  market  value  for  such  lumber  at  the 
place  of  purchase.  Campbellsvllle  Lumber  Co. 
V.  Bradlee,  96  Ky.  494,  29  S.  W.  813. 

So,  while  the  measure  of  damages  for  breach 
of  a  contract  to  deliver  every  day  for  a  desig- 
nated period  logs  of  a  certain  size  and  quantity 
at  a  sawmill  is  the  difference  between  the  con- 
tract price  and  the  price  at  which  logs  could 
by  reasonable  diligence  have  been  procured.  If 
there  was  any  Interval  after  the  breach  dur- 
ing which  the  logs  could  not  have  been  bought 
at  any  price,  for  such  period,  the  damage  Is  the 
net  profit  which  would  have  been  derived  from 
sawing  and  selling  the  number  of  logs  that  were 
to  have  been  furnished  under  the  contract  dur- 
ing such  period.  Hassard-Short  v.  Hardison, 
114  N.  C.  482,  19  S.  E.  728. 

And  the  damages  suffered  In  consequence  of 
breaking  up  pending  negotiations  for  pre-en- 
gaging the  commodity  at  the  time  notice  was 
given  that  no  further  deliveries  would  be  made, 
by  the  party  who  undertook  to  make  delivery 
of  such  cross-ties  as  the  other  party  might  sell 
in  conducting  his  business,  cross-ties  not  being 
a  commodity  of  general  commerce,  are  not 
speculative  and  remote,  where  it 
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was  not  brought  home  to  him,  nor  facts  that 
would  reasonably  have  suggested  that  ele- 
ment of  probable  damages  in  case  of  a 
breach.  To  the  same  effect  are  Elbinger 
Actien-Gesellschafft  v.  Armstrong,  L.  R.  9  Q. 
B.  473 ;  Qrehert-Borgnia  v.  Nugent,  L.  R.  16 
Q.  B.  Div.  85.  In  this  last  case  there  was  a 
contract  between  plaintiff  and  a  third  per- 
son, as  bis  vendee,  for  goods  of  a  particular 
kind,  which  contract  was  made  known  to 
him.  The  contract  was  the  same  as  between 
plaintiff  and  defendant,  except  as  to  price. 
The  latter  contract  was  broken.  There  was 
'no  market  price  for  the  goods.  There  was 
no  question  but  that  the  difference  in  price 
was  no  more  than  a  reasonable  profit.  He 
was  held  liable  for  such  profits  as  one  of  the 
natural  consequences  of  the  breach  of  so 
much  of  the  contract  as  was  made  known  to 
him.     Brett,  M.  R.,  stated  the  rule  thus: 


''It  seems  to  me,  according  to  what  has  beei^ 
decided,  that  the  original  vendor  in  such  a 
case  as  this  is  only  Sable,  in  the  case  of  a. 
breach  of  contract,  for  the  natural  conse- 
quences of  so  much  of  the  subcontract  as- 
was  made  known  to  him.  If  he  were  told,, 
for  instance,  that  the  contract  was  that,  if 
I  do  not  supply  my  purchaser  with  the  ffoods- 
which  I  am  ordering  for  him,  my  vendor,  I 
shall  have  to  pay  my  purchaser  £4  a  ton  for 
every  ton  which  I  do  not  deliver;  then,  it 
there  be  a  breach  of  the  contract,  the  orig- 
inal vendor  would  have  to  pay  the  £4  a  ton*^ 
But,  supposing  there  was  in  the  subcontract 
between  myself  and  my  purchaser,  not  only 
a  stipulation  that  I  should  pav  £4  a  ton,  but,, 
besides  that,  I  should  be  liable  to  a  penalty 
of  £5  a  day ;  although  this  is  in  the  subcon- 
tract, yet  if  that  part  of  it  was  not  made- 
known  to  the  original  vendor,  then  for  that 


such  contracts  pre-engaging  the  commodity 
would.  If  not  thus  broken  up,  have  been  com- 
piled with,  and  that  the  difFerence  between  the 
cost  and  the  net  proceeds  in  each  case  would 
have  been  a  fixed  sum.  Fontaine  ▼.  Bazley,  90 
Ga.  416,  17  S.  B.  1015. 

And  breach  of  an  agreement  to  furnish  a 
butcher  with  what  ice  he  might  require  for  his 
ice  box  in  which  he  kept  fresh  meat,  the  party 
agreeing  to  furnish  it  understanding  that  the 
ice  was  procured  for  the  purpose  of  preserving 
the  meat,  and  Icnowlng  that  the  butcher  would 
be  unable  to  procure  the  ice  elsewhere,  renders 
the  promisor  liable  for  the  whole  loss  sustained 
by  the  butcher.  Including  damages  for  meat 
spoiled  for  want  of  ice.  But  the  price  of  the 
ice  should  be  deducted  from  the  value  of  the 
meat  spoiled.  Hammer  v.  Schoenfelder,  47 
Wis.  455,  2  N.  W.  1129. 

So,  breach  of  contract  of  sale  of  twine  by 
failure  to  deliver  where  the  purchaser  was  un- 
able to  purchase  twine  of  the  same  character 
and  description  In  the  market,  purchased  for 
the  purpose  of  a  resale  to  the  knowledge  of  the 
vendor,-  the  profits  anticipated  thereon  being 
in  the  contemplation  of  both  parties  and  being 
the  motive  which  induced  the  purchase,  en- 
titles the  vendee  to  recover  the  difference  be- 
tween the  contract  price  of  the  twine,  plus  the 
freight  thereon  and  the  price  at  which  it  could 
have  been  sold  by  the  vendee  at  their  place  of 
business.  Bluegrass  Cordage  Co.  v.  Luthy  & 
Co.  98  Ky.  683,  S3  S.  W.  835. 

And  where  the  article  sold  is  a  patented  arti- 
cle not  obtainable  in  the  open  market  the  gen- 
eral rule  does  not  apply,  and  the  loss  sustained 
by  the  buyer  must  be  computed  in  some  other 
way.  Davis  v.  Orand  Rapids  School-Furniture 
Co.  41  W.  Va.  717,  24  8.  B.  630. 

And  where  a  vendor  of  coal-tar  fails  to  de- 
liver it  at  the  time  and  place  specified  in  the 
contract  of  sale,  and  there  is  no  general  market 
for  coal-tar  at  that  place,  from  which  the  con- 
tract quantity  can  be  procured,  and  the  pur- 
<'haser  purchased  it  for  the  purpose  of  manufac- 
turing it  into  oil  and  fuel  to  sell,  the  difference 
between  the  price  at  which  he  would  sell  the 
manufactured  article  less  the  cost  of  manufac- 
turing, and  what  he  gave  for  the  tar  in  Its 
crude  state,  would  represent  the  loss  suffered 
from  the  breach,  and  be  a  proper  measure  of 
the  damage.  Equitable  Gaslight  Co.  v.  Balti- 
more Coal  Tar  &  Mfg.  Co.  65  Md.  78,  3  Atl. 
108. 

So,  the  defendant  in  an  action  on  an  account 
for  goods  sold  is  entitled  to  counterclaim  for 
breach    of   a    contract   by    which   the   plaintiff , 
agreed  to  furnish  him  with  certain  stock  and 
62  L.  R.  A. 


materials  to  be  used  In  his  business  in  time  for 
the  approaching  state  fair,  with  direct  refer- 
ence to  the  Increased  trade  and  business  ex- 
pected on  that  occasion,  as  the  defendant,  to  the- 
knowledge  of  the  plaintiff  being  unable  to  sup- 
ply himself  with  such  stock  and  materials  in 
the  market  where  he  was  located,  would  be- 
en titled  to  recover  such  damage  as  he  can  prove 
with  reasonable  certainty  to  have  been  the  di- 
rect and  natural  result  of  the  breach.  Rich- 
ardson V.  Chynoweth,  26  Wis.  656. 

And  an  instruction  in  an  action  for  breach* 
of  an  agreement  to  furnish  a  quantity  of  bot- 
tles purchased  for  the  purpose  of  filling  them 
with  syrup  and  selling  them,  when  articles  of 
the  same  quality  could  not  be  procured  In  the- 
market,  entitles  the  party  injured  to  recover 
his  actual  loss,  which  would  be  the  amount  of 
damages  he  sustained  in  his  own  manufacture 
by  not  receiving  the  advance  on  the  contract 
price  upon  any  contracts  which  he  had  made 
in  reliance  upon  the  fulfilment  of  the  contract 
with  the  vendor,  and  that  he  should  recover 
the  amount  of  profit  on  the  bottles  as  distin- 
guished from  the  amount  of  profit  upon  the 
whole  article,  Is  as  favorable  to  the  defend- 
ant as  he  could  reasonably  ask.  Culin  v. 
Woodbury  Glass  Works,  108  Pa.  220. 

And  a  manufacturer  contracting  with  a  roll- 
ing-mill company  to  deliver  at  their  mill  a  speci- 
fied quantity  of  steel  caps  for  railroad  rails  ta- 
bs completed  at  a  specified  time,  the  rolling- 
mills  company  theu  having  a  contract  with  a 
railroad  company  to  furnish  a  quantity  of  steel- 
capped  rails  to  the  knowledge  of  the  manufac- 
turer, both  parties  being  aware  that  the  caps- 
mentioned  could  not  be  procured  elsewhere  In 
season,  and  had  no  market  value  when  sepa- 
rated from  the  iron,  is  liable  In  case  of  a 
breach  of  the  contract  for  the  profits  which- 
would  have  been  made  by  the  rolling-mill  com- 
pany on  its  contract  with  the  railroad  com- 
pany for  the  sale  of  the  rails  had  it  been  com- 
pleted. Booth  V.  Spuyten  Duyvil  Rolling  Milt' 
Co.  60  N.  Y.  487. 

In  the  above  case,  Home  v.  Midland  R.  Co. 
L.  R.  8  C.  P.  134,  42  L.  J.  C.  P.  N.  S.  59,  28  L. 
T.  N.  S.  312,  21  Week.  Rep.  481,  which  was  a 
case  of  delay  by  a  carrier,  was  distinguished 
upon  the  ground  that  in  that  case  the  article- 
had  a  well-known  market  value«  and  the  sub- 
contract was  at  an  unusual  and  extravagant 
price  of  which  the  defendant  was  not  informed. 

So,  a  breach  upon  the  part  of  a  contractor 
for  the  removal  of  dead  animals  from  a  city, 
of  a  contract  by  which  he  agreed  to  furnish 
the  carcasses  of  all  animals  which  be  could 
collect  in  the  city  for  a  designated  period,  a» 
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reason,  and  because  it  is  not  a  natural  conse- 
-quenoe  of  his  bargain,  he  would  not  be  liable 
to  pay  the  penalty  of  £5  a  day.  It  seems  to 
me  that  the  cases  establish  that  the  original 
vendor  is  to  be  liable  to  so  much  of  the  sub- 
contract as  was  made  known  to  him,  but  only 
to  that  extent."  To  the  same  effect  are  the 
American  authorities,  all  substantially 
adopting  the  rule  of  Hadley  v.  Baxendale, 
They  are  numerous,  and  it  is  sufficient  to  re- 
fer to  Poposhey  v.  Munkwitz,  68  Wis.  322, 
60  Am.  Rep.  858,  32  N.  W.  35,  and  Cockhum 
T.  ABhland  Lumber  Co.  54  Wis.  619,  12  N. 
W.  49,  in  our  own  court.  Differences  may 
be  found  in  the  interpretation  which  courts 
have  put  on  the  rule  of  Hadley  v.  Bawendale; 
but  they  generally  hold  that  the  price  in 
the  first  contract  need  not  be  communicated, 
as  intimated  in  Cockhum  v.  Ashland  Lum- 
ber Co.  in  this  court.    They  proceed  upon 


the  principle,  all  of  them,  that  knowledge  of 
the  first  contract  is  sufficient  to  bring  home 
to  the  second  vendor,  as  an  inference  of  fact, 
knowledge  that  the  price  in  the  first  contract 
is  sufficiently  in  advance  of  the  price  in  the 
second  contract  to  allow  a  reasonable  profit 
to  the  second  vendee.  We  venture  to  say 
that  no  case  can  be  found,  where  the  price 
was  out  of  all  proportion  to  anything  that 
might  be  considered  reasonable  in  order  to 
give  a  fair  profit,  that  the  court  has  held 
that  such  unreasonable  profits  may  be  recov- 
ered as  damages,  where  knowledge  of  suc^ 
unreasonable  profits,  as  a  special  circum- 
stance, was  not  known  to  both  parties  at  the 
time  of  the  making  of  the  contract.  The 
most  that  is  held  in  Booth  v.  Spuyten  Buy- 
vil  Rolling  Mill  Co.  .  60  N.  Y.  487, 
cited  with  confidence  by  appellants,  is 
that    the    second     vendor     is     bound    by 


rapidly  as  may  be,  to  one  engaged  in  the  mann- 
factare  of  a  marketable  commodity  from  such 
bodies,  entitles  the  Jury  In  an  action  therefor 
to  take  Into  consideration,  for  the  parpose  of 
measuring  the  damagesv  the  amount  of  net 
profits  which  the  evidence  shows  the  plaintiff 
wonld  have  made  by  his  process  with  his  ma- 
chinery, on  the  number  of  the  animals  which 
the  defendant  had  gathered,  and  which  under 
the  contract  he  had  agreed  to  deliver  but  re- 
fnaed  to,  there  being  no  market  price  for  such 
a  commodity.  Stemfels  v.  Clark,  2  Hun,  124. 
And  while  ordinarily  the  measure  of  damage 
for  breach  of  contract  to  furnish  an  article  is 
the  difference  between  the  contract  price  and 
the  market  price  of  the  article  at  the  time  and 
place  of  delivery,  where  a  granite  company 
agreed  to  furnish  granite  of  such  gnaiity  and 
color  as  would  meet  the  approval  of  an  archi- 
tect employed  to  see  that  a  building  was 
erected  according  to  specifications,  and  the 
stone  was  required  to  be  in  compliance  with 
certain  specifications  and  dressed  in  a  certain 
manner  to  fit  a  particular  place,  so  that  there 
<«n1d  be  no  open  market  for  the  supply  of  the 
particular  stone,  and  to  obtain  such  stone  only 
two  quarries  were  available,  one  of  which  was 
not  accessible  and  the  other  was  not  open,  and 
the  granite  company  refused  to  continue  its 
contract,  and  ii^  order  to  obtain  the  granite 
the  contractor  was  required  to  pay  frelgrht  and 
to  open  the  quarry,  the  espeuses  which  he  nec- 
ewmrlly  incurred  in  performing  this  act  and 
paying  such  freight  and  of  dressing  the  stone 
are  all  elements  to  be  considered  in  determin- 
Ini;  the  cost  of  completing  the  contract,  and 
ascertaining  the  true  measure  of  damages.  Gal- 
lagher V.  Balrd,  54  App.  Div.  398,  66  N.  Y. 
8upp.  759. 

And  a  landowner  who  prevents  the  perform- 
ance by  a  contractor  of  a  contract,  whereby  the 
contractor  was  to  cut  timber  on  his  land  at  a 
certain  rate  of  stumpage,  and  he  was  to  fur- 
nish him  with  supplies  during  the  continuance 
of  the  contract,  who  knew  that  the  contractor 
would  be  unable  to  obtain  these  supplies  else- 
where, and  that  he  could  not  carry  out  the 
undertaking  without  them,  and  knew  that  when 
he  ceased  furnishing  the  same  the  result  would 
be  to  compel  the  contractor  to  abandon  the 
-enterprise  or  to  seriously  embarrass  him  in  the 
further  execution  thereof,  must  be  held  to  have 
contemplated  the  direct  and  presumable  results 
of  bis  own  wrongful  act,  and  be  held  answer- 
able In  damages  therefor,  the  measure  of  which 
would  be  the  difference  between  the  value  of 
the  loKS  which  the  contractor  could  have  put 
Into  the  market  with  the  full  force  he  could 
.^2  L.  R.  A. 


have  operated  if  the  supplies  had  been  fur- 
nished, and  the  value  of  the  logs  he  did  put  in 
with  the  diminished  force,  less  the  cost  of  get- 
ting out  and  handling  the  excess.  Skagit  R.  & 
Lumber  Co.  v.  Cole,  2  Wash.  57.  25  Pac.  1077. 

But  where  the  commodity  is  one  having  a 
regular  market  price, — such  as  lumber, — and  the 
absence  of  a  market  price  is  due  to  the  fact 
that  the  lumber  was  cut  into  strips  for  a  spe- 
cial purpose,  such  as  for  making  buggy  shafts, 
the  value  of  the  material  not  supplied  and  for 
which  no  substitute  was  procured  must  be  ar- 
rived at  through  persons  qualified  to  Judge  by 
determining  what  material  of  a  similar  kind, 
quantity,  and  amount  would  cost,  or  would 
have  been  worth  at  that  time  and  place.  Den 
Bleyker  v.  Gaston,  97  Mich.  354,  66  N.  W.  763. 

The  rule  that  the  measure  of  damages  for 
breach  of  a  contract  of  sale  of  an  article  not 
obtainable  in  the  general  market  which  had 
been  resold  at  a  profit,  is  the  amount  of  such 
profit,  cannot  be  applied  when  the  goods  are 
shown  to  be  obtainable  in  the  market,  and  to 
hsve  some  market  value  at  the  place  of  deliv- 
ery, or  where  the  terms  of  the  contract  of  resale 
are  not  disclosed  with  completeness.  Low  v. 
Craig,  8  Pa.  Super.  Ct.  622. 

And  In  order  to  recover  special  damages  suf- 
fered by  a  purchaser  of  an  article  for  which 
there  is  no  market  at  the  place  It  was  to  be 
delivered  through  failure  of  the  seller  to  deliver 
It,  the  purchaser  must  allege  such  damages  in 
his  pleading,  so  that  the  seller  may  prepare  to 
litigate  it  upon  the  trial.  Parsons  v.  Sutton, 
66  N.  Y.  92. 

See  also  New  Market  Co.  v.  Embry,  20  Ky.  L. 
Rep.  1180,  48  S.  W.  980,  infra,  II.  d.  4 ;  Borries 
V.  Hutchinson.  18  C.  B.  N.  S.  445.  84  L.  J.  C.  P. 
N.  S.  169,  11  Jur.  N.  S.  267,  11  L.  T.  N.  S. 
771,  13  Week.  Rep.  386:  Booth  v.  Spuyten 
Duyvll  Rolling  Mill  Co.  60  N.  Y.  487 ;  Robinson 
V.  Hyer,  35  Fla.  544,  17  So.  745:  Grfibert- 
Borgnis  v.  Nugent,  L.  R.  15  Q.  B.  Div.  85,  54 
L.  J.  Q.  B.  N.  S.  511,  supra,  II.  b.  2 ;  Hopkins 
V.  Sanford,  41  Mich.  243,  2  N.  W.  39.  supra,  II. 
d.  3 ;  Tribune  Co.  v.  Bradshaw,  20  III.  App.  17, 
infra,  II.  c,  2. 

2.  When  a  substitute  may  be  obtained. 

The  rule  that,  in  the  absence  of  a  market  at 
which  a  vendee  can  supply  himself  with  the 
article  purchased  in  case  of  breach  of  contract 
of  sale  by  his  vendor,  the  vendee  can  recover 
the  profits  he  would  have  made  had  the  con- 
tract not  been  broken,  does  not  apply  where  a 
reasonably  satisfactory  substitute  might  be 
obtained.  In  such  case  the  measure  of  dam- 
age would  be  the  difference  between  the  con- 
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the  price  his  vendeo  is  to  receive,  un- 
less it  is  shown  that  such  price 
is  extravagant,  or  of  an  unusual  or  excep- 
tional character.  That  is  as  far  as  the  New 
York  courts  have  gone.  Church,  Ch.  J., 
said :  "There  is  considerable  reason  for  the 
position  that  where  the  vendor  is  distinctly 
informed  that  the  purchase  is  made  to  en- 
able the  vendee  to  fulfil  a  subcontract,  and 
knows  that  there  is  no  market  price  for  the 
article,  he  assumes  the  risk  of  being  bound  by 
the  price  named  in  the  subcontract,  what- 
ever that  may  be."  But  no  such  rule  was 
adopted,  and  no  case  was  there  cited  to  sup- 
port such  a  rule,  and  we  are  unable  to  see 
wherein  such  reason  exists.  It  could  only 
be  consistent  with  the  theory  that  the  law 
aims  at  complete  compensation  for  all  losses, 
including  gains  prevented  as  well  as  losses 
sustained,  without  the  important  condition, 


requisite  to  give  the  rule  the  basic  founda- 
tion upon  which  all  rules  for  the  assessment 
of  damages  are  supposed  to  rest,  that  of  nat- 
ural justice,  which  condition  must  always  be- 
considered  in  order  that  the  true  rule  may 
be  correctly  stated, — that  is,  that  the  dam- 
ages must  be  such  as  can  be  fairly  supposed 
to  have  entered  into  the  contemplation  of 
both  parties. 

Further  discussion  of  the  subject  might  be- 
interesting,  but  it  is  not  necessary  to  a  de* 
cision  of  this  case;  and  the  only  excuse  for 
extending  it  thus  far  is  the  fact  that  it  does 
not  appear  that  the  precise  question  here 
presented  has  heretofore  been  decided  by  thi» 
court.  We  state  the  conclusion  arrived  at 
thus:  When  the  vendor  is  informed  that 
the  purchase  is  made  to  enable  the  vendee 
to  fulfil  a  contract  which  he  has  thereto- 
fore made  with  a  third  person,  and  such 


tract  price  and  the  market  value  of  the  sub- 
stitute. 

I'hus,  damages  for  failure  to  ship  potatoes 
within  the  time  contemplated  by  the  contract 
of  Hale,  based  upon  the  fact  that  the  purchaaer 
had  contracts  with  parties  where  be  was  en- 
gaged In  business  for  the  resale  of  the  potatoes, 
and  that  be  lost  In  profits  from  25  to  50  cents 
per  barrel  in  consequence  of  the  late  delivery 
of  the  potatoes,  are  not  recoverable  where  he 
might  have  obtained  a  substitute  for  the  goods 
in  time  to  have  filled  his  subcontracts  at  a 
price  which  would  not  have  reduced  bis  profits. 
Bunch  V.  Potts,  57  Ark.  257,  21  S.  W.  437. 

And  the  defendant  in  an  action  for  paper 
sold  and  delivered  cannot  counterclaim  for  dam- 
ages sustained  by  him  by  a  failure  on  the  part 
of  ihe  plaintiff  to  deliver  to  him  a  quantity  of 
paper  contracted  to  be  delivered  at  a  specified 
time,  which  was  to  be  used  for  the  purpose  of 
printing  a  frontispiece  for  a  particular  number 
of  a  periodical  published  by  him,  on  the  ground 
That  there  was  no  market  for  the  paper  at  the 
place  where  it  was  to  be  delivered,  in  the  ab- 
sence of  evidence  that  he  could  not  find  paper 
which  would  substantially  answer  the  purpose. 
Parsons  v.  Sutton,  66  N.  Y.  92. 

So,  the  rule  applicable  to  sales  of  personal 
property,  that  where  the  article  sold  Is  one  that 
can  be  bought  in  the  market,  the  proper  meas- 
ure of  damages  for  the  breach  of  the  contract 
to  deliver  is  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time  of 
the  breach,  applies  to  a  breach  of  a  contract 
for  the  insertion  of  an  advertisement  in  a  news- 
paper, and  to  distribute  and  post  copies  of  such 
advertisement,  if  an  advertisement  of  like  char- 
acter was  readily  obtainable  in  the  market ; 
and  if  no  such  advertisement  could  be  obtained 
so  as  to  Invoke  a  different  rule  in  the  measure- 
ment of  damages,  it  is  for  the  plaintiff  to  show 
that  fact,  and  in  the  absence  of  such  proof  the 
price  of  the  advertisement,  and  not  the  lost 
profits,  must  constitute  the  measure  of  dam- 
ages. Tribune  Co.  v.  Bradshaw,  20  111.  App. 
17. 

Damage  for  breach  of  contract  for  the  sale 
of  lumber  of  a  particular  grade  cut  Into  strips 
for  a  particular  purpose,  however,  ought  not 
to  be  determined  by  taking  lumber  of  a  lower 
grade,  and  rejecting  as  waste  ail  that  does  not 
conform  to  the  required  grade.  Den  Bleyker 
V.  Gaston,  97  Mich.  354,  56  N.  W.  763. 

8.  When  ether  markets  may  he  resorted  to. 

The  first  aim  in  cases  of  breach  of  contract 
of  sale  is  always  to  place  the  purchaser  In  the 
position  he  would  have  occupied  had  it  not 
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been  for  the  breach,  so  that  he  can  proceeif 
with  his  enterprise;  and  the  profits  he  might 
have  made  will  never  be  allowed  when  that  ca» 
be  done.  Though  there  Is  no  market  at  the 
place  of  delivery  therefor,  if  there  are  other 
markets  from  which  It  would  be  practicable  to- 
obtain  the  commodity  in  question,  the  differ- 
ence between  the  market  value  at  such  other 
markets  and  the  contract  price  plus  the  freight 
to  the  place  of  delivery,  and  not  the  profits 
lost,  will  be  the  measure  of  damages.  And  if 
there  is  no  market  on  the  particular  day  In- 
question  a  market  price  previously  or  subse- 
quently existing,  If  not  too  far  removed,  may- 
be taken. 

Thus,  where  articles  to  be  delivered  under  a 
contract  of  sale  have  no  market  value,  or  can* 
not  be  had  in  the  market  where  by  the  contract 
they  were  to  be  delivered,  they  may,  on  breacb 
of  the  contract  of  sale,  be  bought  in  the  nearest 
market,  or  where  they  can  be  procured  on  the- 
most  advantageous  terms,  and  the  additions I- 
cost  and  expense  over  and  above  the  contract 
price  charged  to  the  vendor,  who  failed  to  com- 
ply  with  his  contract.  Vlckery  v.  McCormick,. 
117  Ind.  594,  20  N.  E.  495 ;  Berry  v.  Dwinel.  44 
Me.  255. 

And  while  evidence  of  the  value  of  an  arti- 
cle agreed  to  be  delivered  at  a  fixed  time  and 
place,  at  other  places  in  the  vicinity  of  the  piace- 
of  delivery,  is  Inadmissible  in  an  action  for  a 
breach  of  the  contract  to  deliver,  where  the  evi- 
dence is  clear  and  explicit  as  to  the  value  at 
the  place  of  delivery,  when  it  is  not  clear  and 
explicit  as  to  such  value,  evidence  of  value  at 
other  places  may  be  resorted  to  to  ascertain 
the  value  at  the  place  of  delivery.  Gregory  v. 
McDowel,  8  Wend.  435. 

So,  the  measure  of  damages  for  failure  of  a 
vendor  of  coal  to  deliver  it  according  to  con- 
tract, where  there  was  no  market  price  for 
coal  at  the  place  of  delivery,  and  the  vendor 
knew  that  the  coal  was  purchased  to  be  used 
at  the  nearest  market,  is  the  difference  between 
the  market  price  at  such  nearest  market  and 
the  contract  price  with  the  expense  of  trans- 
portation added.  Johnson  v.  Allen,  78  Ala. 
387.  56  Am.  Rep.  34. 

And  the  same  rule  was  laid  down  with  ref- 
erence to  the  sale  of  corn,  in  Cobb  v.  Whltsett^ 
51  Mo.  App.  146. 

And  with  reference  to  a  sale  of  a  large  quan- 
tity of  patent  fruit  Jars,  in  Capen  v.  De  Steiger 
Glass  Co.  105  111.  185. 

And  a  contract  for  the  delivery  on  board  of 
barges  or  other  vessels  to  be  provided  by  the 
other  party  of  a  designated  quantity  of  coal 
during  each  of  certain  specified  months,  witb 
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vendor  furnishes  the  goods,  but  not  accord- 
big  to  contract,  and  there  is  no  market  price 
for  such  goods,  and  the  purchaser  furnishes 
such  goods  to  such  third  person,  but  is  not 
able  to  recover  of  him  the  price  stipulated  in 
the  contract  with  such  third  person,  by  rea- 
son of  the  breach  of  the  contract  committed 
by  such  vendor,  in  determining  the  damages 
for  such  breach,  such  vendor  is  bound  by 
the  price  his  vendee  was  to  receive  from 
such  third  person,  whether  such  price  was 
communicated  to  him  at  the  time  of  the  mak- 
ing of  the  contract  with  his  vendee  or  not, 
unless  the  price  was  such  as  to  yield  an  ex- 
traordinary and  unusual  profit,  which  could 
not  reasonably  have  been  presumed  to  have 
been  in  contemplation  by  him  at  the  time  he 
nuuie  his  contract.  ■  In  such  a  case  he  would 
not  be  bound  beyond  such  sum  as  would 
yield  a  reasonable  and  fair  profit  to  his  ven- 


dee. Ordinarily,  the  price  to  the  first  ven- 
dee would,  presumptively,  be  held  to  be  a 
reasonable  price ;  but  if  the  facts  in  any  giv- 
en case  are  such  as  to  show  such  price  to 
yield  an  extravagant  or  extraordinary 
profit,  the  second  vendor  will  not  be  bound 
by  such  price,  in  the  absence  of  evidence  of 
previous  knowledge,  as  before  stated;  and,. 
in  order  to  assess  the  damages,  the  court 
must  be  put  in  possession  of  sufficient  evi- 
dence to  enable  it  to  arrive  at  a  conclusion 
in  respect  to  what  would  amount  to  a  rea- 
sonable profit  on  the  transaction.  It  foUow^s 
from  the  forgoing  that  there  was  no  evi- 
dence before  the  referee  by  which  he  could 
have  assessed  in  plaintiff's  favor  damages 
for  loss  of  profits  for  the  breach  of  the  con- 
tract between  it  and  the  defendant,  if  there- 
was  a  breach. 

After  a  careful  examination  of  the  evi- 


an  option  either  to  furnish  the  coal  or  to  pay 
twenty-five  cents  per  ton  for  not  furnishing, 
and  giving  the  purchaser  his  election  to  re- 
ceive coal  In  the  following  month  which  he 
was  entitled  to  have  received  on  the  preceding 
month,  gives  soch  purchaser  the  option  either 
to  take  the  liquidated  damage  accruing  on  each 
month's  deficiency,  or  to  Insist  on  having  the 
coal  itself  delivered  in  the  following  month ; 
and  In  case  of  failure  to  deliver  the  monthly 
quantity  of  coal,  though  he  has  barges  ready 
to  receive  It,  he  is  entitled  to  recover  the  act- 
ual damages  sustained  by  Its  nondelivery,  the 
price  at  the  place  of  delivery  being  the  stand- 
ard of  estimation,  or  if  there  be  none  there 
other  than  that  made  by  the  party  falling  to 
deliver,  then  that  at  the  nearest  available 
market  may  be  taken.'  Grand  Tower  Mln.  Bifg. 
&  Transp.  Co.  v.  Phillips,  23  Wall.  471,  23  L. 
ed.  71. 

But  the  rule  that  the  measure  of  damages 
for  failure  to  deliver  property  sold  where  there 
Is  no  market  for  the  property  at  the  place  of 
delivery,  would  be  the  price  the  purchaser 
would  have  to  pay  for  it  at  the  nearest  avail- 
able market  plus  the  price  of  transportation, 
does  not  apply  to  the  sale  of  an  article  like 
coal-tar,  which  is  costly  and  difficult  to  trans- 
port to  any  distance,  as  In  case  of  a  contract 
for  delivery  in  Baltimore,  where  It  appears 
that  no  coal-tar  could  be  procured  to  fulfil 
the  contract  at  any  nearer  point  than  New 
York  city.  Equitable  Gaslight  Co.  v.  Balti- 
more Coal  Tar  &  lifg.  Co.  66  Md.  78,  8  Atl. 
108. 

And  before  the  defendant  in  an  action  for 
breach  of  contract  for  the  sale  and  delivery  of 
lumber  of  a  particular  kind  for  which  there 
was  no  market  at  the  time  and  place  of  deliv- 
ery, can  be  allowed  to  show  that  lumber  of 
that  kind  might  have  been  obtained  by  the 
plaintiff  at  other  places,  It  must  show,  not 
only  that  lumber  of  that  particular  kind  could 
have  been  thus  obtained,  but  also  that  the 
plaintiff  had  sufllclent  time,  after  notice  that 
the  defendant  would  not  deliver  the  lumber  and 
before  the  time  specified  for  delivery,  to  pur- 
chase the  same  and  get  It  to  the  place  where 
delivery  was  to  be  made,  and  evidence  that 
such  lumber  could  have  been  procured  at  other 
places  In  the  absence  of  such  showing  is  Inad- 
missible. Cockbum  v.  Ashland  Lumber  Co.  54 
Wis.  619,  12  N.  W.  49. 

So,  the  market  price  of  goods  sold  Immediate- 
ly before  and  after  the  day  of  delivery  may  be 
asked  for  on  cross-examination  In  an  action 
for  breach  of  the  contract,  with  a  view  of  es- 
tablishing the  amount  of  damages  where  there 


had  been  no  sales  on  the  day  on  which  the  con- 
tract called  for  the  delivery.  But  where  a  sale 
is  shown  to  have  been  made  fifteen  days  after 
the  time  fixed,  an  examination  into  the  prlces- 
at  which  sales  were  made  for  three  months  be- 
fore and  after  that  time  cannot  be  permitted. 
Dana  v.  Fiedler,  1  E.  D.  Smith,  463. 

And  a  merchant  selling  goods  to  another, 
who  Immediately  repudiates  the  sale  and 
promptly  Informs  the  other  of  the  intention  to- 
do  BO,  will  not  be  held  liable  to  the  other  In 
the  absence  of  anything  showing  that  the  other 
could  not  supply  the  same  articles  within  a  few 
days,  from  other  vendors,  for  anything  on  ac- 
count of  loss  of  profits  on  a  resale  In  another 
market, — espedally  where  the  prospective  sales 
were  wholly  unknown  to  the  vendor.  Barker 
V.  Mann,  5  Bush,  672,  96  Am.  Dec.  873. 

d.  The  rule  ae  to  remotenese,  contingency,  an& 
uncertainty. 

1.  Oenerally. 

While  special  circumstances  known  to  the 
vendor  may  bring  profits  lost  through  a  breach 
of  contract  of  sale  within  the  contemplation 
of  the  parties,  and  Justify  a  recovery  therefor, 
though  otherwise  they  would  be  deemed  too 
remote,  If  they  are  contingent  or  uncertain, 
the  rule  seems  to  be  that  they  are  not  recover- 
able, whether  special  circumstances  existed 
and  were  known  to  the  vendor  or  not. 

Thus,  profits  should  not  be  allowed  as  dam- 
ages In  an  action  for  goods  sold  and  delivered,, 
where  they  depend  upon  the  chances  of  trade. 
Only  those  can  be  allowed  which  are  certain, 
or  may  be  rendered  reasonably  certain  by  evi- 
dence. Smith  V.  Sipe,  25  Ohio  L.  J.  395 ; 
James  v.  Adams,  8  W.  Va.  568 ;  Grubb  v.  Bur- 
ford,  98  Va.  553,  87  S.  E.  4. 

The  requisite  to  the  allowance  of  profits  as 
damages  for  breach  of  contract  Is  some  stand- 
ard, as  regular  market  values  or  other  data, 
by  reference  to  which  the  amount  may  be  satis- 
factorily ascertained.  Brlgham  v.  Carlisle,  78^ 
Ala.  243.  56  Am.  Rep.  28. 

And  unrealized  profits  which  could  not  be 
passed  to  the  account  of  profit  and  loss  con- 
sistent with  the  principles  of  bookkeeping,  can- 
not be  set  off  in  an  action  for  the  purchase 
price  of  goods  sold.  Mackey  v.  Millar,  6  Phlla. 
527. 

Where  speculative  profits  are  to  be  taken  In- 
to consideration  In  the  assessment  of  damages 
for  breach  of  a  contract  of  sale,  they  must  be 
expressly  stipulated  for  in  the  contract  Itself. 
McWhirter  v.  Douglas,  1  Cold w.  591. 

And  the  measure  of  damages  for  mere  fail 
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dence,  we  are  unable  to  conclude  that  the 
trial  court  erred  in  refusing  to  set  aside  the 
referee's  findings  of  fact  on  the  question  of 
whether  the  contract  was  substantially  com- 
plied with  or  not.  Under  repeated  decisions 
of  this  court,  to  warrant  setting  aside  find- 
ings of  fact  as  against  evidence,  it  must  ap- 
pear that  they  are  against  the  clear  prepon- 
derance of  the  evidence.  Briggs  v.  Hilea,  87 
Wis.  438,  68  N.  W.  752;  Bacon  v.  Bacon, 
33  Wis.  147 ;  Lord  v.  Devendorf,  64  Wis.  491, 


41  Am.  Hep.  68,  11  N.  W.  903;  Messertmith 
V.  Devendorf,  64  Wis.  498,  11  N.  W.  908. 
Moreover,  it  is  doubtful  whether  the  bill  of 
exceptions  is  sufficiently  certified  to  enable 
the  court  to  review  the  question  of  whether 
the  evidence  supports  the  findings  or  not.  It 
follows,  from  the  foregoing,  that  the  judg- 
ment of  the  superior  court  should  be  af- 
firmed. 

The  judgment  of  the  Superior  Court  is  af- 
firmed. 


ure  to  ship  goods  according  to  contract  Is  the 
actual  loss  at  the  time  and  place  of  delivery, 
and  not  the  probable  profits  which  might  have 
been  made  In  case  the  anticipated  delivery  had 
1>een  made.     French  v.  Ramge,  2  Neb.  254. 

2.  A9  applied  to  oa§es  of  purchase  to  retell. 

The  above  general  rules  as  to  remoteness, 
-contingency,  and  uncertainty  apply  to  the  ques- 
tion of  the  right  to  recover  for  profits  lost  from 
a  breach  of  contract  of  sale  and  delivery,  where 
the  purchase  was  made  for  the  purpose  of  re- 
selling, or  the  profits  lost  were  those  of  a  re- 
sale that  might  have  been  subsequently  made: 

Thus,  breach  of  contract  to  deliver  goods  at 
a  specified  time  warrants  a  recovery  by  the  ven- 
dee of  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place  of 
the  breach  of  contract,  or,  if  the  vendee  had 
sold  to  the  knowledge  of  the  vendor,  the  dif- 
ference between  the  contract  price  and  such 
selling  price.  But  he  cannot  recover  as  special 
damage  for  the  loss  of  anticipated  profits  to  be 
made  by  his  vendees.  Peterson  v.  Ayre,  18  C. 
B.  353. 

And  refusal  by  one  pi^rty  to  supply  another 
with  goods  on  credit  In  accordance  with  a  pre- 
vious contract,  in  consequence  of  which  the 
latter  lost  a  sale  of  the  goods  upon  which  he 
would  have  made  a  profit,  constitutes  no  de- 
fense in  an  action  by  the  former  against  the 
latter  for  goods  sold.  Bunting  v.  Hopple,  2 
W.  N.  C.  445.  3  W.  N.  C.  472. 

And  the  losses  caused  by  selling  goods  on 
orders  and  being  unable  to  deliver  the  same, 
due  to  a  delay  In  the  delivery  of  the  goods  by 
the  person  from  whom  they  were  purchased, 
cannot  be  recouped  In  an  action  for  the  pur- 
chat^e  price,  as  such  damages  are  purely  specu- 
lative, and  not  presumably  within  the  contem- 
plation of  the  parties  when  the  agreement  was 
made.     Koch  v.  Merk,  48  111.  App.  26. 

So,  the  loss  of  probable  profits  which  the 
purchaser  of  coal  might  have  realized  from  the 
disposition  of  the  coal  at  retail  Is  entirely  too 
remote  and  uncertain  to  be  recovered  In  an 
action  for  breach  of  the  contract  of  sale  of 
the  coal,  and  evidence  of  the  price  per  ton  the 
coal  could  have  been  sold  for  at  retail  is  in- 
admissible. Denver,  T.  ft  G.  R.  Co.  v.  Hutch- 
Ins,  31  Neb.  573,  48  N.  W.  398. 

And  breach  by  the  seller  of  a  quantity  of 
coal  of  stipulations  In  the  contract  therefor  to 
use  every  exertion  to  obtain  vessels  for  the 
shipping  of  the  coal,  whereby  It  was  not 
shipped  In  Its  regular  order,  warrants  a  recov- 
ery by  the  purchaser  of  the  difference  between 
the  cost  price  and  the  value  of  the  coal  on  the 
day  when  It  should  have  been  delivered ;  but  he 
cannot  recover  the  profit  he  would  have  made 
on  the  coal  If  received  In  time.  Yorke  v.  Ver 
Plunck,  65  Barb.  816. 

So,  the  recovery  In  an  action  for  damages 
for  breach  by  the  owner  of  land  or  a  contract 
by  which  he  sold  all  the  timber  of  a  certain 
kind  and  quality  upon  his  land,  by  permitting 
H,  third  person  to  enter  upon  the  land  and  cut 
•some  of  the  timber,  cannot  exceed  the  market 
^2  L.  K.  A. 


value  of  the  timber  cut  by  such  third  person, 
which  the  purchaser  had  a  license  to  cut,  less 
the  amount  the  purchaser  had  agreed  to  pay  for 
It  with  lawful  interest  on  the  balance.  Cle- 
ments V.  Beatty,  87  Ala.  238,  6  So.  151. 

And  the  proof  of  loss  under  an  allegation  in 
an  action  for  breach  of  contract  to  deliver  lum- 
ber that  by  the  nonfulfilment  of  the  contract 
the  plaintiff  has  lost  and  has  been  deprived  of 
divers  great  gains  and  profits,  which  might  and 
otherwise  would  have  accrued  to  him  by  the 
delivery  of  the  lumber,  should  be  only  of  such 
loss  as  would  arise  from  the  ordinary  course 
of  business  and  trade.  If  the  plaintiff  de- 
sired to  offer  evidence  that  he  had  made  ar- 
rangements for  a  particular  disposition  of  the 
lumber,  by  reason  of  which  he  had  sustained 
a  particular  loss,  that  should  have  been  special- 
ly alleged.     Stevens  v.  Lyford,  7  N.  H.  360. 

But  one  who  purchased  an  estate  with  the 
right  to  pay  for  It  In  lumber  at  current  retail 
prices,  the  vendor  assuming  the  payment  of  a 
mortgage  thereon  which  he  fails  to  discharge, 
whereupon  the  vendee  is  compelled  to  pay  It 
in  cash.  Is  entitled  to  recover  for  breach  of 
the  covenant  to  pay  the  mortgage  the  profits 
which  would  have  accrued  to  him  by  the  de- 
livery of  the  amount  paid  to  satisfy  the  mort- 
gage In  lumber  at  retail  prices,  Instead  of  cash. 
Somers  v.  Wright,  115  Mass.  298. 

So  the  price  of  flour  on  the  day  it  was  due 
under  an  agreement  to  pay  a  bill  In  flour  on 
the  day  of  Its  date,  is  the  Just  measure  of  the 
damages  for  failure  to  deliver  It  at  that  time, 
and  nothing  Is  added  thereto,  though  flour 
afterwards  advanced  In  price  so  that  the  person 
to  whom  it  should  have  been  delivered  might 
have  made  a  profit  thereon.  Davenport  v. 
Wells,  1  Iowa,  598. 

And  a  purchaser  of  trees  not  delivered  with- 
In  the  time  provided  for  in  the  contract  can 
recover  only  the  difference  between  their  mar- 
ket value  at  the  time  and  place  they  ought 
to  have  been  delivered  and  such  value  when 
they  were  delivered,  together  with  any  extra 
expense  caused  by  the  delay,  where  the  vendor 
had  no  notice  that  the  trees  were  shipped  for 
delivery  under  sales  theretofore  made.  He  Is 
not  entitled  to  recover  in  such  case  the  dif- 
ference between  the  price  for  which  he  had  con- 
tracted to  sell  the  trees  and  their  market  value 
at  the  time  and  place  they  were  delivered. 
Murrell  v.  Pacific  Exp.  Co.  54  Ark.  22,  14  S.  W. 
1098. 

And  the  measure  of  damages  for  failure  to 
deliver  a  quantity  of  coffee  under  a  contract 
therefor  Is  the  market  price  of  the  goods  at 
the  time  when  they  were  to  be  delivered,  and 
nothing  further  can  be  given,  though  the  re- 
fusal to  deliver  may  have  been  made  with  a 
view  of  profiting  by  an  advance  in  price;  but 
If  the  price  was  not  fixed,  and  appears  by  the 
evidence  to  have  ranged  between  different  rates, 
the  Jury  may  take  the  highest,  lowest,  or  Inter- 
mediate rate  according  to  the  contract  of  the 
defendant.  BIydenburgh  v.  Welsh,  Baldw.  339, 
Fed.  Cas.  No.  1,583. 

And  the  rule  of  damages  in  an  action  for 
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Tke  dlflerence  bet^veen  the  eontrmcft 
price  and  tUe  coat  of  production  i« 
the  mean  are  of  dainases  for  breach  of 
a  contract  to  take  a  large  quantity  of  an 
article  whlcb  was  manufactured  In  large 
quantities  only  to  All  orders  and  was  perish- 
able In  Its  nature  so  that  large  quantities  of 
it  could  not  be  kept  In  stock,  while  the  de- 
mand was  limited  and  It  had  no  market 
price,  although  the  manufacturer  was  able 
to  effect  some  sales  at  a  price  less  than  that 
fixed  by  the  broken  contract. 

(February  18,  1896.) 


APPEIAL  by  defendants  from  a  judgment 
of  the  General  Term  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  the  New  York  Circuit  in  favor  of 
plaintiffs  in  an  action  brought  to  recover 
damages  for  breach  of  contract  to  purchase 
silicate  of  soda.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  £•  Hnches  and  Arthur 
C.  Ronnds,  for  appellants: 

The  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  value  of 
the  commodity  at  the  time  of  breach. 

Dillon  v-  Anderson,  43  N.  Y.  231  j  Clark  v. 
Marsiglia,  1  Denio,  317,  43  Am.  Dec.  670; 
namilton  v.  McPherson,  28  N.  Y.  72,  84  Am. 
Dec.  330;  Parsons  v.  Sutton,  66  N.  Y.  92; 
Johnson  v.  Meeker,  96  N.  Y.  93,  48  Am.  Rep . 


I>reach  of  contract  to  supply  a  large  quantity 
•of  madder  Is  the  same,  and  inquiries  as  to  what 
effect  the  delivery  of  so  large  a  quantity  would 
have  had  upon  the  market  price  are  improper 
as  founded  upon  an  attempt  to  substitute  a 
hypothetical  market  value  for  the  actual  mar- 
ket value.  Dana  v.  Fiedler,  12  N.  Y.  40,  62 
Am.  Dec.  130,  1  B.  D.  Smith,  463. 

So,  the  measure  of  damages  for  breach  by  a 
seller  of  a  contract  of  sale  of  a  quantity  of 
cotton  by  failure  to  deliver  the  whole  quantity 
is  the  difference  between  the  contract  price  and 
the  market  price  on  the  day  when  the  delivery 
should  have  been  made,  and  the  profits  which 
would  have  accrued  upon  a  subcontract  for  the 
sale  of  the  cotton  at  a  higher  price  are  not 
recoverable,  as  their  loss  cannot  be  deemed  to 
have  naturally  resulted  from  the  breach,  and 
to  have  been  within  the  contemplation  of  the 
IMirties.  Williams  v.  Reynolds,  6  Best  ft  S.  495, 
34  L.  J.  Q.  B.  N.  S.  221,  11  Jur.  N.  S.  973,  12 
L.  T.  N.  8.  729,  13  Week.  Rep.  940. 

And  profits  which  a  purchaser  of  cotton 
would  have  made  on  a  contract  for  the  sale 
thereof  to  a  third  person,  if  the  party  who 
sold  and  contracted  to  deliver  the  cotton  to 
lilm  had  duly  performed  his  contract,  are  not 
recoverable  In  an  action  for  a  breach  of  the 
original  contract,  unless  the  vendor  had  notice 
of,  and  contracted  with  reference  to,  resale 
'l>y  his  vendee;  or,  at  any  rate,  unless  notice 
was  brought  home  to  him  before  he  made  a 
1>reach  of  his  own  contract.  Orr  v.  Farmers* 
Alliance  Warehouse  &  Commission  Co.  97  Ga. 
241.  22  S.  B.  937. 

And  breach  of  an  agreement  between  a  brush 
manufacturer  and  a  dealer,  by  which  the  manu- 
facturer was  to  furnish  the  dealer  all  the  brush- 
es he  should  order,  and  the  dealer  was  to  sell 
the  same,  receiving  10  per  cent  of  the  sales 
•above  the  Invoice  price,  by  refusal  to  fill  orders 
for  brushes,  does  not  warrant  a  recovery  upon 
the  part  of  the  dealer  for  the  anticipated  prof- 
its of  the  contract,  and  such  a  claim  cannot 
1)e  set  off  against  a  claim  for  the  purchase  price 
of  brushes.  Van  Kleeck  v.  Pickering,  11  W.  N. 
C.  238. 

So.  breach  of  a  contract  upon  the  part  of  a 
•manufacturing  company  with  agents,  In  which 
the  agents  agreed  to  devote  their  entire  time 
10  the  sale  of  the  company's  machines,  the  com- 
pany to  supply  the  agents  with  all  the  machines 
they  could  sell  at  a  designated  price,  by  fall- 
5ire  to  supply  the  agents  with  machines  which 
they  were  prepared  to  sell  and  could  have  sold, 
«ntltlefl  the  agents  to  recover  for  their  reason- 
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able  expenditures  and  loss  of  time;  but  the 
value  of  the  time  lost  should  be  estimated  gen- 
erally without  reference  to  the  profits  which 
they  would  have  made  under  the  contract. 
Howe  Mach.  Co.  v.  Bryson,  44  Iowa,  159,  24 
Am.  Rep.  735. 

And  breach  of  an  agreement  between  a  glass 
company  and  a  gas  <9ompany  by  which  the  gas 
company  was  to  supply  the  glass  company  with 
a  designated  quantity  of  fuel,  pursuant  to 
which  the  glass  company  completed  and 
equipped  a  plant  for  a  glass  factory,  which  was 
unsuccessful  In  its  operation  by  failure  of  the 
gas  company  to  furnish  a  sufllclent  quantity 
of  gas,  does  not  entitle  the  glass  company  to 
recover  of  the  gas  company  profits  that  would 
have  been  realized  If  the  business  had  continued, 
where  no  such  business  had  ever  been  previous- 
ly established  in  Kansas,  as  the  amount  of  prof- 
its would  have  been  largely  a  matter  of  specu- 
lation and  conjecture.  Paola  Gas  Co.  v.  Paola 
Glass  Co.  66  Kan.  614,  44  Pac.  621. 

In  the  above  case  Hoge  v.  Norton,  22  Kan. 
374;  Brown  v.  Hadley,  43  Kan.  267,  23  Pac. 
492, — infra,  II.  c,  4,  and  Arkansas  Valley  Town 
&  Land  Co.  v.  Lincoln,  66  Kan.  145,  42  Pac. 
706,  a  general  contract  case, — were  distinguished 
upon  the  ground  that  In  each  of  them  the  busi- 
ness upon  which  profits  were  allowed  was  not 
new  or  untried,  but  had  been  established  and 
carried  on  to  such  an  extent  in  the  community 
that  a  safe  basis  of  calculation  could  be  found. 

So,  the  profits  lost  by  Inability  to  fulfil  a 
contract  for  a  resale  of  bonds  at  an  advance  are 
too  remote  to  be  considered  in  estimating  the 
damages  for  a  breach  of  the  original  contract 
by  which  the  person  reselling  purchased  them, 
in  the  absence  of  anything  to  show  that  the 
original  vendor  had  any  notice  or  knowledge  of 
the  contemplated  resale.  CoflSn  v.  State,  144 
Ind.  578,  43  N.  B.  654. 

And  profits  which  might  have  been  realized 
from  the  sale  of  a  patent  are  too  uncertain  and 
contingent  for  a  basis  upon  which  to  estimate 
damages,  and  cannot  be  recovered  in  an  action 
for  breach  of  contract  for  the  sale  thereof,  the 
purchaser  to  pay  a  certain  sum  therefor  out 
of  the  profits  as  rapidly  as  such  profits  should 
be  realized,  where  there  is  no  proof  of  profits 
realized,  or  which  might  have  been  realized. 
Winslow  V.  Lane,  63  Me.  161. 

And  the  proilts  of  a  contract  between  a 
brewing  company  and  one  of  its  stockholders^ 
by  which  the  brewing  company  agreed  to  fur- 
nish him  with  all  the  beer  he  required  for  bot- 
tling  purposes,   and   to   furnish   bottling  bejer 
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600;  Wright  v.  Bank  of  the  Metropolis,  110 
N.  Y.  237,  1  L.  R.  A.  289,  18  N.  E.  79. 

In  this  connection  a  distinction  may  be 
drawn  between  "value"  and  "market  value." 
Value  aimply  expresses  a  ratio  of  exchange. 
It  is  what  may  be  obtained  for  the  article  in 
the  current  medium  of  exchange.  It  pre- 
supposes an  ability  to  effect  an  exchange. 
Given  this  ability  there  is  a  value. 

"Market  value"  involves  a  market,  a  place 
where  exchanges  are  so  commonJy  made  that 
they  may  be  counted  upon. 

Farmcnter  v.  Fitzpatrick,  135  N.  Y.  190, 
31  N.  E.  1032;  Abbott,  Tr.  Ev.  p.  308. 

Where  there  is  a  "market  value"  the  cost 
of  production  cannot  be  inquired  into,  for 
the  court  has  a  criterion  of  value  in  the 
transactions  of  the  "market."  And  if  there 
be  no  "market,"  in  a  restricted  sense,  still, 
if  the  commodity  is  the  subject  of  sale,  and 


there  is  a  "selling  price,"  the  same  rule  ob- 
tains, and  proof  of  cost  should  be  excluded. 

2  Sedgw.  Damages,  7  th  ed.  3G7  et  seq.; 
Baker  v.  Drake,  53  N.  Y.  211,  13  Am.  Rep.. 
507;  Dana  v.  Fiedler,  12  N.  Y.  40,  62  Am. 
Dec.  130;  Baities  v.  Brovm,  130  N.  Y.  372,. 
29  N.  E.  760;  Windmuller  v.  Pope,  107  N.  Y. 
674,  14  N.  E.  436;  Dolph  v.  Troy  Laundry 
Machinery  Co,  28  Fed.  553 ;  Murray  v.  Stan- 
ton, 99  Mass.  345;  Barries  v.  Hutchinson,  13- 
C.  B.  N.  S.  446;  France  v.  Oaudet,  L.  R.  6  Q. 
B.  199;  Eindev.Liddell,  K  R.  10  Q.  B.  265; 
UetDSon-Herzog  Supply  Co.  v.  Minnesota 
Brick  Co.  55  Minn.  530,  57  N.  W.  129;  Hem- 
ingicay  Mfg.  Co.  v.  Council  Bluffs  Canning* 
Co.  62  Fed.  897;  Mayne,  Damages,  5th  ed. 
18,  275,  276;  O'Sanlan  v.  Great  Western  R^ 
Co.  6  Best  &  S.  484;  Den  Bleyker  v.  Gaston,, 
97  Mich.  354,  56  N.  Y.  763;  Gunn  v.  Burg- 
hart,  15  Jones  k  S.  371;  Jones  v.  Morgan^ 


to  no  one  else  during  a  term  of  five  yean,  with 
an  option  for  an  additional  period  of  five  years, 
which  was  broken  by  the  voluntary  dissolution 
of  the  brewing  company  and  its  consolidation 
with  other  companies,  cannot  be  recovered, 
where  it  appears  that  the  party  Injured  was  a 
director  as  well  as  a  stockholder,  and  as  such 
participated  In  all  the  proceedings  which  re- 
sulted In  the  liquidation  of  the  corporation, 
favoring  and  approving  them,  and  the  liquida- 
tion produced  large  pecuniary  advantages  to 
the  stockholdera  Schlelder  v.  Dlelman,  44  La. 
Ann.  462,  10  So.  984. 

Nor  will  profits  be  allowed  as  damages  in 
an  action  for  breach  of  contract  to  deliver  goods 
which  were  purchased  for  the  purpose  of  ful- 
filling an  existing  contract  of  resale,  where 
the  goods  consisted  of  whisky  and  the  pur- 
chaser was  in  the  business  of  retailing,  and 
there  were  no  data  from  which  to  compute 
with  any  degree  of  certainty  the  amount  of 
profits  which  would  accrue  from  retailing. 
Yonng  V.  Cureton,  87  Ala.  727,  6  So.  352. 

And  failure  to  deliver  the  whole  quantity  un- 
der a  contract  for  the  sale  and  delivery  of  a 
large  quantity  of  guano  does  not  authorize  a 
recovery  by  the  purchaser  from  the  vendor 
of  the  prollt  which  the  purchaser  would  have 
made  upon  a  contract  for  the  sale  to  custom- 
ers of  a  part  of  the  guano,  In  the  absence  of 
proof  of  Che  cost  of  transportation  from  the 
place  of  delivery  to  the  place  of  delivery  under 
the  subcontract,  and  of  the  market  value  of  the 
guano  at  the  time  and  place  of  delivery,  or 
that  the  subcontract  was  made  with  responsible 
persons  who  could  have  been  coerced  to  re- 
spond In  damages  for  failure  to  perform  their 
agreement.  Raisin  Fertilizer  Co.  v.  J.  J.  Bar- 
row, Jr.,  Co.  97  Ala.  694,  12  So.  388. 

See  also  Oliver  v.  Perkins,  92  Mich.  304,  52 
N.  W.  609;  Moore  v.  Payne,  7  Dana,  380, — 
supra,  II.  b,  2. 

8.  As  applied  to  cases  of  purchase  for  manu- 
facture. 

Loss  of  profits  as  damages  for  breach  of  con- 
tract for  the  sale  of  material  contracted  for 
for  the  purpose  of  using  It  in  manufacture  Is 
governed  by  the  same  rules. 

Thus,  the  measure  of  damages  for  nondeliv- 
ery of  a  quantity  of  logs  contracted  to  be  de- 
livered Is  not  the  profits  on  manufacturing 
them  under  the  contract.  The  damages  In 
such  case  should  be  such  as  may  fairly  and  rea- 
sonably be  considered  as  arising  naturally  ac- 
cording to  the  usual  course  of  things,  from 
such  breach  of  contract  Itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  In  the  con- 
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tempi atlon  of  both  parties  at  the  time  the  con- 
tract was  made  as  the  probable  result  of  the- 
breach.     Hopkins  v.  Sanford,  38  Mich.  611. 

And  profits  lost  upon  breach  of  a  contract 
to  furnish  a  quantity  of  lumber  cannot  be  re- 
covered In  an  action  for  the  breach,  where  the- 
claim  was  based  upon  what  might  have  been^ 
made  by  manufacturing  the  logs  Into  lumber^ 
and  hauling  the  lumber  to  another  place  and 
there  selling  them.  Involving  a  change  In  the 
character  of  the  property,  additional  labor,, 
expense,  business  ability  and  the  contingencies- 
of  business.     Haak  v.  Wise,  2  W.  N.  C.  689. 

And  where  a  breach  of  contract  to  deliver 
logs  forces  the  vendee's  mill  to  remain  idle  for 
ten  days,  the  general  profits  for  so  short  a  per- 
iod are  too  speculative  to  be  the  subject  of  re> 
coupment  In  an  action  by  the  vendor  against 
the  vendee  for  the  contract  price  of  the  logs^ 
WaUon  V.  Ktrby.  112  Ala.  436,  20  So.  624. 

So,  the  defendant  in  an  action  upon  a  con- 
tract for  the  purchase  price  of  lumber,  who  re- 
coups for  damages  for  failure  to  deliver  a  requi- 
site quantity  of  lumber  to  keep  his  mill  run- 
ning according  to  the  alleged  terms  of  the  con- 
tract, and  Is  allowed  the  net  profits  he  would 
have  made  in  sawing  the  logs  had  they  beex^ 
delivered,  cannot  prove  by  oral  testimony  that 
prior  to  and  at  the  time  the  contract  In  ques- 
tion was  entered  into  it  was  known  to  botb 
parties  that  he  would  depend  upon  these  logs- 
to  keep  his  mill  running  during  the  coming 
season,  for  the  purpose  of  showing  damagee- 
In  consequence  of  the  mill  remaining  idle  for 
want  of  logs.  Hopkins  v.  Sanford,  41  Mich. 
243,  2  N.  W.  39. 

But  breach  of  contract  to  furnish  logs  to> 
keep  the  mills  of  the  other  party  thereto  in 
operation  for  a  designated  period  authorizes- 
a  recovery  by  the  party  Injured  of  the  profits- 
whlch  would  have  accrued  to  him  had  the  con- 
tract been  carried  out,  and  In  estimating  such 
profits  the  rent  of  the  mill  should  be  taken  Into- 
consideration  as  part  of  the  cost  of  manufac- 
turing the  lumber.  Morrison  v.  Lovejoy,  ^ 
Minn.  319,  Gil.  224. 

And  failure  to  perform  the  conditions  of  a 
contract,  by  which  the  defendants  agreed  to- 
furnish  for  the  plaintiff  on  his  specification  all 
the  material  required  for  use  in  operating  the- 
plaintiflTs  factory,  but  failed  to  do  so,  by  rea- 
son of  which  the  factory  was  kept  idle,  entitles 
the  plaintiff  to  recover  damages  based  upon  the 
net  earnings  of  the  factory  If  it  had  been  om- 
ployed,  as  such  damages  would  not  be  specula- 
tive, remote,  or  contingent  profits.  Taft  v. 
Tlede.  55  Iowa,  370,  7  N.  W.  617.  , 

In   ascertaining  the  profits   to   be   recoveredl 
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90  N.  T.  4,  43  Am.  Rep.  131;  SUkaione  d 
D.  Coal  £  I.  Co,  V.  Joint  Stock  Goal  Co.  35 
L.  T.  N.  S.  G68;  Dolph  v.  Troy  Laundry 
Machinery  Co.  28  Fed.  553. 

Damages  are  always  assessed  as  of  the 
time  of  breach.  The  loss  for  which  recoup- 
ment is  sought  then  falls  upon  the  injured 
party.  He  is  then  entitled  to  be  made  whole. 
Given  tlie  measure  of  damages,  it  is  appli- 
cable as  of  that  time. 

Masterion  v.  Brooklyn,  7  Hill,  61,  42  Anu 
Dec.  38;  New  York  d  U.  R.  Co.  v.  Story,  G 
Barb.  419,  Affirmed  in  6  N.  Y.  85;  Barnes  v. 
Denslow,  30  N.  Y.  S.  R.  316,  9  N.  Y.  Supp. 
53. 

Mr.  Beiijaiiiin  F.  Traey,  for  respond- 
ents: 

In  a  case  where  the  contract  is  an  execu- 
tory contract  to  manufacture  goods  to  be  de- 
livered in  the  future,  and  the  vendee  notifies 
the  vendor  before  l^e  goods  are  made  that 


he  will  not  take  them,  the  vendor  is  not 
bound  to  manufacture  the  goods  and  attempt 
to  market  them,  when  there  is  no  market 
for  them,  and  such  course  would  probably 
enhance  the  damages. 

The  entire  consumption  of  the  article  in 
the  United  States  is  only  about  600  barrels 
per  week.  To  manufacture  2,887  barrels  of 
such  a  perishable  article, — about  six  weeks' 
consumption  for  the  whole  United  States, — 
and  attempt  to  market  it  for  the  defendants' 
account,  would  have  been  unprecedented  and 
most  unbusinesslike. 

Masterton  v.  Brooklyn,  7  Hill,  61,  42  Am. 
Dec.  38;  Dillon  v.  Anderson,  43  N.  Y.  231; 
Silkstone  d  D.  Coal  d  /.  Co.  v.  Joint  Stock 
Coal  Co.  35  t.  T.  N.  S.  668. 

Gray,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  presents  the  question  of  the 


In  an  action  for  breach  of  contract  to  furnish 
material  to  be  manufactured,  where,  by  rea- 
son of  a  failure  to  pay  for  the  material,  a  part 
of  the  worlc  was  not  done,  it  is  necessary  to 
estimate  the  cost  and  expense  of  worlt  and  ma- 
terials In  completing  the  contract  on  the  part 
of  the  manufacturer,  and  to  deduct  this  sum 
from  the  contract  price,  and  the  balance  would 
be  the  profit  which  would  have  accrued  if  the 
contract  bad  been  fulfilled,  and  which  can  be 
recovered  therein.  Fox  v.  Harding,  7  Cush. 
516. 

The  direct  and  immediate  damages  resulting 
from  breach  of  a  contract  for  the  sale  and  de- 
livery of  a  quantity  of  phosphate  rock,  how- 
ever, would  ordinarily  be  the  difference  between 
the  contract  price  and  the  market  price  at  the 
time  and  place  of  delivery,  and  a  claim  for 
damages  for  such  a  breach  on  the  ground  that 
from  the  failure  to  supply  the  contract  quan- 
tity the  product  pf  the  purchaser's  factory  had 
been  lessened  a  designated  quantity  for  a  desig- 
nated time,  and  that  he  had  lost  a  designated 
amount  in  profits  thereby,  is  too  remote  and 
speculative.  Peace  Biver  Phosphate  Co.  v. 
Grafflln,  58  Fed.  550. 

And  the  fact  that  cordage  for  the  comple- 
tion of  a  vessel  which  the  vendor  ^Tailed  to  de- 
liver according  to  contract  could  not  be  pro- 
cured in  Detroit,  and  that  the  completion  of  the 
vessel  was  delayed  and  the  owner  lost  the  use 
of  her  during  the  time  necessarily  occupied  in 
sending  elsewhere  to  procure  It,  does  not  en- 
title him  to  recover  for  the  loss  of  such  use  In 
an  action  for  damages  for  the  breach  of  con- 
tract, where  it  appears  that  the  delay  resulted, 
not  solely  from  the  failure  of  the  vendor  to  de- 
liver the  materials,  but  also  from  the  peculiar 
state  of  the  Detroit  market  at  the  time.  Clark 
V.  Moore,  3  Mich.  55.  In  such  case  the  dam- 
age Is  not  the  proximate  result  of  the  breach. 

4.  At  applied  to  oases  of  purchase  for  use. 

The  fact  that  an  article  Is  purchased  for 
use,  and  not  for  resale,  does  not  affect  the  ques- 
tion of  the  effect  of  remoteness,  contingency, 
and  uncertainty  upon  the  right  to  recover  for 
profits  lost  or  prevented,  since  the  profits  from 
use  are  the  same  in  legail  effect  as  profits  from 
a  resale. 

Thus,  the  profits  which  the  purchaser  of  a 
chattel  expects  to  make  by  the  use  of  it  are 
not  recoverable  In  an  action  for  damages  against 
the  seller  for  its  nondelivery  according  to  the 
terms  of  the  sale,  and  the  principle  is  the  same 
where  the  chattel  Is  delivered  but  is  incapable 
or  less  capable  of  the  use  for  which  it  was  in- 
52  L.  R.  A. 


tended.  Moulthrop  v.  Hyett,  105  Ala.  498,  17 
So.  32. 

The  measure  of  damages  for  interruption  of 
a  business  is  the  value  of  the  use  of  the  busi- 
ness as  determined  from  actual  past  experience, 
but  such  use  Is  not  to  be  estimated  by  expected 
or  anticipated  specific  profits,  because  the  earn- 
ing of  such  profits  is  conjectural,  and  depends 
upon  too  many  contingencies.  Williams  v. 
Island  City  Milling  Co.  25  Or.  578,  37  Pac.  49. 

So,  the  loss  of  future  contracts  for  work  re- 
sulting from  a  delay  in  the  delivery  of  machin- 
ery with  which  the  work  was  to  be  done  is  too 
speculative,  remote,  and  intangible  to  be  set 
up  as  a  defense  in  an  action  for  the  purchase 
price  of  the  machines.  Keystone  Drilling  Co. 
V.  Stahl,  17  Pa.  Co.  Ct.  408. 

Failure  to  furnish  a  contractor  with  piles 
within  the  time  provided  for  by  contract  is  not 
the  proximate  cause  of  delay  on  his  part  in 
the  completion  of  his  contract  and  failure  to 
realize  the  money  therefor,  and  cannot  be  inter- 
posed as  a  defense  in  an  action  to  recover  for 
the  piles.  Friend  &  T.  Lumber  Co.  v.  Miller, 
67  Cal.  464,  8  Pac.  40. 

And  a  manufacturing  company  sued  by  a 
machinist  for  machinery  sold  and  delivered  to 
it  cannot  recoup  for  damages  caused  by  the 
failure  of  the  machinist  to  deliver  the  machin- 
ery within  the  time  stipulated  in  the  contract, 
for  profits  which  It  would  have  realized  from 
running  Its  factory  during  the  time  It  was 
delayed  by  the  nondelivery  of  the  machinery. 
Pettee  v.  Tennessee  Mfg.  Co.  1  Sneed,  381. 

And  loss  of  profits  by  the  owner  of  a  saw- 
mill through  the  enforced  idleness  of  his  mill 
and  consequent  inability  to  fill  certain  contracts 
for  lumber  caused  by  the  failure  of  the  vendor 
of  mill  machinery  to  deliver  it  within  the  stip- 
ulated time  cannot  be  recovered  of  the  vendor 
in  the  absence  of  anything  to  show  that  he  con- 
tracted to  deliver  the  machine  in  contemplation 
of  contracts  on  the  part  of  the  vendee  to  supply 
lumber  to  others,  and  such  profits  cannot  be  re- 
couped in  an  action  by  the  vendor  on  promis- 
sory notes  given  for  the  purchase  price,  as  such 
profits  are  too  speculative  and  conjectural,  and 
not  capable  of  clear  and  satisfactory  proof. 
Reed  Lumber  Co.  v.  Lewis,  04  Ala.  626,  10  So. 
333. 

Nor  can  the  plaintiff  in  an  action  for  the 
breach  of  an  agreement  for  the  sale  of  a  saw- 
mill and  a  shingle  mill,  alleged  to  have  been 
broken  by  failure  to  deliver  the  shingle  mill, 
recover  for  loss  of  profits  on  shingles,  upon  the 
theory  that  If  the  shingle  mill  had  been  de- 
livered as  agreed  he  would  have  made  a  large 
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proper  measure  of  damages,  in  an  action 
against  the  defendants  for  refusing  to  per- 
form their  contract  with  the  plaintiffs.  By 
that  contract  the  plaintiffs,  who  were  manu- 
facturers of  chemicals,  were  to  furnish  the 
defendants  with  "whatever  quantities  of  sil- 
icate of  soda  they  will  require  to  use  in  their 
factories  during  one  year  from  date,"  at  the 
price  of  $1.10  per  hundred  pounds,  in  New 
York.  Under  this  agreement  the  plaintiffs 
had  delivered,  and  the  defendants  had  paid 
for,  3r>0  barrels  of  the  article,  when  the  lat- 
ter notified  the  former  that  they  would  not 
receive  any  more.  The  refusal  on  the  part 
of  the  defendants  to  perform  their  contract 
seems  to  have  been  purely  arbitr/iry.  Upon  re- 
ceiving this  notice  from  the  defendants,  the 
plaintiffs  ceased  to  manufacture  under  the 
contract,  and  I  believe  that  the  defendants 
have  not  contended  that  it  was  the  duty  of 


the  plaintiffs  to  do  otherwise.  It  was  con- 
ceded that,  for  tlie  balance  of  the  contract 
year,  the  defendants  used  about  2,877  bar- 
rels of  silicate  of  soda  (each  barrel  contain- 
ing about  660  pounds),  which  they  pur- 
chased from  otlier  parties,  and  under  in- 
structions from  the  court  that  the  plaintiffs, 
if  there  was  no  market  value  for  the  article, 
were  entitled  to  recover  the  difference  be- 
tween the  cost  of  production  and  the  con- 
tract price,  the  jury  rendered  a  verdict  for 
the  plaintiffs  against  the  defendants,  for 
their  failure  to  take  that  amount,  for  dam- 
ages measured  bj'  that  rule.  They,  also, 
upon  the  request  of  the  court,  made  a  spe- 
cial finding  that,  at  the  time  of  the  breach 
by  the  defendants  of  their  contract,  there 
was  no  market  value  for  silicate  of  soda. 

Tlie  general  rule  for  the  measure  of  dam- 
ages, in  the  case  of  a  breach  by  a  vendee  in 


quantity  of  shingles  which  he  might  have  mark- 
eted at  a  profit,  where  there  is  nothing  to 
show  the  alleged  damages  to  be  the  natural, 
certain,  and  proximate  result  of  the  breach. 
Jones  v.  Nathrop,  7  Colo.  1,  1  Pac.  435. 

So  the  damages  for  breach  of  contract  to  fur- 
nisli  machinery  for  a  steam  mill  at  a  stipulated 
time  should  be  given  upon  the  principle  of  a 
reasonable  rent  and  Insurance  of  the  buildings 
aiid  the  actual  loss  by  decay,  etc.,  of  the  ma- 
terials during  the  period  the  owner  was  pre- 
vented from  carrying  on  operations  therein 
by  reason  of  the  default  of  the  contractor,  but 
do  not  Include  the  estimated  value  of  the  prof- 
Its  he  might  have  made  if  the  contract  had 
been  complied  with,  such  an  estimate  being  too 
vague  and  uncertain  to  form  any  criterion  of 
damages.  Boyle  v.  Reeder,  23  N.  C.  (1  Ired. 
L.)  607  ;  Davis  v.  Cincinnati,  H.  &  D.  B.  Co.  1 
Disney   (Ohio)  23. 

And  the  anticipated  or  expected  profits  from 
the  operation  of  a  flouring  mill  are  proverbially 
uncertain  and  contingent,  and  cannot  be  re- 
covered as  such  as  damages  In  an  action  for  a 
breach  of  contract  to  furnish  machinery  and 
appliances  for  the  mill.  The  measure  of  dam- 
ages in  such  case  would  be  the  value  of  the 
use  of  the  mill  during  the  time  it  was  pre- 
vented from  operating  on  account  of  the 
breach  of  contract.  Williams  v.  Island  City 
Milling  Co.  25  Or.  573,  37  Pac.  49;  Penny- 
packer  v.  Jones,  106  Pa.  237. 

And  this  is  especially  so  where  the  loss  of 
profits  was  not  due  solely  to  defects  in  the  ma- 
chines.    Pennypacker  v.  Jones,  106  Pa.  237. 

But  proof  of  past  profits  would  be  admissible 
for  the  purpose  of  showing  the  value  of  the  use 
of  the  mill  during  the  time  It  was  prevented 
from  operating  by  the  breach  of  contract.  Wil- 
liams v.  Island  City  Milllnff  Co.  25  Or.  573,  37 
Pac.  49. 

So,  the  profits  of  the  business  of  elevator 
builders  are  necessarily  uncertain,  speculative, 
and  conjectural,  and  damages  for  breach  of 
a  contract  of  sale  of  castings  for  use  In  their 
business  do  not  include  such  profits.  Knorr  v. 
Reedy,  27  Ohio  L.  J.  103. 

And  breach  of  a  contract  upon  the  part  of 
a  car  manufacturing  company  to  supply  a  rail- 
road company  with  a  large  number  of  cable 
cars  entitles  the  railroad  company  to  recover 
an  amount  equivalent  to  a  reasonable  hire  or 
rent  for  such  cars  for  the  time  they  could  and 
would  have  been  In  actual  service,  less  the  In- 
terest on  the  contract  price  of  the  cars,  but 
does  not  entitle  It  to  recover  the  profits  that 
might  have  accrued  to  it  had  the  contract  for 
the  delivery  of  the  cars  not  been  violated. 
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Washington  &  G.  R.  Co.  v.  American  Car  Co.  6 
App.  D.  C.  524. 

Nor  does  failure  of  the  vendor  of  certain  gin 
machinery  to  ship  a  spike  belt  necessary  to  the 
operation  of  the  machinery  so  that  the  purchas- 
er was  delayed  in  starting  the  machinery  for 
some  time,  warrant  a  recovery  by  the  purchaser 
of  the  profits  which  be  would  have  made  from 
running  the  machinery  during  such  time,  as 
the  loss  of  such  profits  is  not  to  be  deemed  to 
have  been  reasonably  within  the  contemplation 
of  the  parties  as  the  result  of  the  delay.  Var- 
ner  v.  Dexter  Gin  &  Mill.  Co-op.  Asso.  (Tex. 
Civ.  App.)  39  8.  W.  206. 

And  breach  of  contract  In  falling  to  de- 
liver certain  machinery  purchased  for  the  pur- 
pose of  erecting  a  smelter.  In  consequence  of 
which  the  construction  of  the  plant  was  de- 
layed, does  not  authorize  the  party  injured  to 
recover  for  the  profits  which  he  might  have 
made  by  operating  the  smelter  during  the  time, 
where  there  Is  nothing  to  show  that  any  prof- 
its would  have  been  realized  if  the  machinery 
had  been  delivered  within  the  time  required  by 
the  contract.  Fraser  v.  Echo  Min.  &  Smelting 
Co.  9  Tex.  Civ.  App.  210.  28  S.  W.  714. 

So,  evidence  of  the  loss  of  profits  In  the 
plaintiff's  business  resulting  from  the  breach 
of  a  contract  of  sale  of  a  machine  and  of  the 
plaintiff's  expense  in  procuring  another  ma- 
chine, is  inadmissible  in  an  action  for  the 
breach  of  contract,  as  such  loss  and  expense 
are  too  remote  and  speculative  to  constitute 
elements  of  damage.  Goodell  v.  Bluff  City 
Lumber  Co.  57  Ark.  203,  21  S.  W.  104. 

And  anticipated  future  profits  on  speculation 
In  real  estate  cannot  be  recovered  as  damages 
for  breach  of  a  contract,  where  profits  could  only 
have  accrued  from  sales  of  property  at  an  In- 
creased price  beyond  the  purchase  money,  ac- 
quired by  purchases  made  subsequently  to  the 
date  of  the  contract  broken.  Seely  v.  State,  11 
Ohio,  501. 

And  breach  of  a  contract  for  the  sale  of  a 
bakery  establishment  on  the  part  of  the  vend- 
or does  not  authorize  a  recovery  by  the  vendee 
for  prospective  profits  which  he  might  have  real- 
ized by  running  the  bakery  business  had  the 
purchase  been  completed.  Koch  v.  Godshaw.  12 
Bush.  318. 

So,  on  the  breach  by  the  owner  of  a  store 
of  a  contract  between  him  and  another  by 
which  the  owner  agreed  to  furnish  a  stock  of 
goods  to  enable  the  other  party  to  carry  on  busi- 
ness in  his  store  for  a  designated  time,  the  other 
to  receive  one  half  of  the  profits  as  compensation, 
the  latter  Is  entitled  to  recover,  not  the  loss  of 
profits  which  he  would  have  probably  received  If 
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the  contract  for  the  sale  of  an  article  of  mer- 
chandise at  a  fixed  price,  is  the  difference  be- 
tween the  contract  price  and  the  market 
value  of  the  article,  on  the  day  and  at  the 
place  of  delivery.  Gregory  v.  McDotoel,  8 
Wend.  435;  Dey  v.  Dox,  9  Wend.  129,  24 
Am.  Dec.  137;  Windmuller  v.  Pope,  107  N. 
Y.  674,  14  N.  E.  436;  Wood's  Mayne,  Dam- 
ages, §  200.  That  ifl  the  rule  which  has  been 
recognized  both  in  England  and  here.  The 
principle  upoii  which  it  rests  is  that  of  an 
indemnification  of  the  injured  party  for  the 
injury  which  he  has  sustained  and,  in  ordi- 
nary cases,  the  value  in  the  market  on  the 
day  forms  the  readiest  and  most  direct 
method  of  ascertaining  the  measure  of  this 
indemnity.  If  the  article  is  bought  and  sold 
in  the  market,  the  market  price  shows  what 
pecuniary  sum  it  would  take  to  put  the 
plaintiff  in  as  good  a  position  as  if  the  con- 


tract had  been  perfonnecl.  Sedgw.  Dama- 
ges, §§  243,  244.  In  Murr<ky  v.  Stanton,  9» 
Mass.  345,  it  was  said  in  the  opinion: 
"When  there  is  a  'market  value'  it  shows 
the  price  at  which  either  party  may  have  re- 
lief from  the  consequences  of  the  default  of 
the  other;  and  therefore  it  properly  measures 
his  damages.  But  when  there  is  no  such 
standard,  the  damages  must  be  estimated 
from  other  means  of  valuation."  To  justify 
a  departure  from  this  general  rule,  the  facts 
must  take  the  case  out  of  the  ordinary,  and, 
if  there  is  no  such  standard  as  a  market 
value,  the  measure  of  the  plaintiff's  damage 
may  be  arrived  at,  in  a  case  like  the  present 
one,  by  asceiiaining  the  difference  between 
the  contract  price  and  the  cost  of  production 
and  delivery.  Market  value,  in  the  ordinary 
sense,  is  generally,  but  not  always,  the  meas- 
ure of  damages,  and  the  application  of  the- 


the  business  had  beencontlnned  for  the  time  men- 
tioned in  the  contract,  but  compensation  for 
the  loss  of  his  time  and  for  the  expense  of  re- 
moving his  family  to  the  place  where  the  store 
was  situated,  and  removing  them  after  the  con- 
tract had  btna  broken.  Johnson  v.  Arnold,  2 
Cnsh.  46. 

And  breach  of  an  agreement  by  one  party  to 
sell  another  all  the  goods  which  he  required  in 
bla  business  and  which  the  former  could  furnish 
for  the  season  at  a  greatly  reduced  rate  much 
below  the  market  price,  by  refusal  to  fill  the 
purchaser's  orders,  does  not  authorize  a  re- 
covery based  upon  the  loss  of  profits  and  ad- 
vantage he  would  have  gained  if  the  vendor 
had  compiled  with  his  agreement  in  the  ab- 
sence of  anything  to  show  that  such  profits  were 
uot  speculative  and  remote,  and  such  a  claim 
cannot  be  oflTset  against  a  claim  for  goods  sold. 
Sitgreaves  v.  Griffith,  2  W.  N.  C.  705. 

And  breach  of  a  contract  to  furnish  supplies 
with  which  to  carry  out  another  contract  for 
lumbering  ox)eration8,  to  continue  through  a 
term  of  ten  years,  reciting  the  latter  contract, 
entitles  the  party  injured  to  recover  the  dif- 
ference between  the  price  agreed  to  be  paid  and 
the  market  price  of  like  goods  at  the  time  and 
place  of  delivery,  but  does  not  authorize  a  re- 
covery of  the  profits  of  the  lumbering  contract, 
where  the  party  committing  the  breach  had  not 
thereby  made  himself  responsible  for  the  per- 
formance of  the  lumber  contract,  and  the  prof- 
its would  depend  upon  the  rise  and  fall  of  the 
price  of  labor,  provisions,  and  timber  for  the 
p^rm  of  ten  years,  and  were  therefore  con- 
jectural.    Bridges  v.  Stickney,  38  Me.  369. 

And  the  jury  in  an  action  for  breach  by  the 
vendor  of  a  contract  to  furnish  a  large  amount 
of  ties  may  take  Into  consideration  the  amount 
of  ties  the  vendor  was  in  default  In  not  deliv- 
ering, the  condition  of  the  market,  scarcity  or 
plenty  in  the  market,  the  time  of  delivery,  the 
demand  and  the  supply,  and  the  actual  state 
of  the  market  so  far  as  they  aid  in  determining 
the  marlcet  value  of  the  ties  at  such  times  and 
places,  but  they  cannot  take  into  consideration 
what  might  have  been  the  probable  consequence 
to  the  market  had  the  purchaser  gone  into  the 
market  on  the  day  of  delivery  to  buy  the  quan- 
tity of  ties  that  should  have  been  delivered  that 
day,  as  that  would  be  remote  and  speculative. 
Jem m  {son  v.  Gray,  29  Iowa,  637. 

Nor  do  the  estimated  profits  upon  the  manu- 
facture of  a  specified  quantity  of  fiaz-seed  into 
linseed  oil  constitute  a  legitimate  item  of  dam- 
ages in  an  action  for  a  breach  of  a  contract  to 
make  and  deliver  to  the  plaintiff  certain  ma- 
cblnery  designed  for  the  purpose  of  manufac- 
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turing  the  oil  within  a  certain  time.     Freeman 
V.  Clute,  3  Barb.  424. 

And  while  breach  of  contract  in  failing  to- 
deliver  a  quantity  of  linseed  pursuant  to  a 
contract  of  sale  warrants  a  recovery  of  the^ 
money  advanced  therefor  with  interest  and  pay- 
ment of  the  difference  between  the  contract  price 
and  the  price  of  the  linseed  at  the  time  when 
it  ought  to  have  been  delivered.  It  does  not  war- 
rant a  recovery  In  the  absence  of  anything  to- 
show  what  the  purchaser  intended  to  do  with 
it,  for  the  profits  which  he  might  possibly  have- 
made  upon  it  if  it  had  been  delivered.  Start- 
up V.  Cortaszl,  2  Cromp.  M.  &  B.  165,  6  Tyrw. 
697. 

And  loss  of  profits  to  be  estimated  as  dam- 
ages is  confined  in  case  of  breach  of  contract  by 
a  gas  company  by  shutting  off  the  gas  from  the- 
premises  of  a  consumer,  who  had  conformed 
with  all  conditions  on  his  part,  to  a  recovery 
for  the  damages  for  the  breach.  And  where- 
such  damages  are  not  the  immediate  result  of 
the  breach  or  omission  of  duty,  and  cannot  be- 
traced  directly  to  the  breach  or  admission,  they 
are  too  remote,  nncertain,  and  unreliable  to  war- 
rant a  recovery  on  that  ground.  Morey  V.  Met- 
ropolitan Gaslight  Co.  6  Jones  &  S.  185. 

But  while  mere  speculative  profits  cannot  :  / 
be  recovered  In  an  action  for  breach  of  con  tracts  "^ 
where  the  breach  was  of  an  agreement  to  fur- 
nish the  other  party  enough  coal  to  keep  his 
coke  ovens  in  operation  for  a  designated  time 
at  a  designated  price,  the  profits  are  not  specu- 
lative, but  can  be  ascertained  with  mathemati- 
cal accuracy,  and  the  party  injured  should  re- 
cover for  the  net  profits  which  he  certainly 
would  have  made.  Imperial  Coal  Co.  v.  Port 
Koyal  Coal  Co.  138  Pa.  45,  20  Atl.  937. 

So,  the  measure  of  damages  for  breach  of  a 
contract  by  which  a  vendor  of  real  estate  was 
to  furnish  the  purchaser  with  a  designated 
number  of  cows  and  swine  for  a  stated  period, 
the  purchaser  to  have  all  the  benefit  derived 
from  the  cows,  which  were  to  be  used  exclusive- 
ly for  butter  making,  and  the  skim  milk  was  to  . 
be  fed  to  the  swine  and  their  Increase,  which 
was  to  be  divided  equally  among  the  parties 
when  such  increase  should  reach  the  weight  / 
of  75  pounds  apiece,  by  a  failure  to  furnish  / 
the  number  of  cows  and  swine  specified,  is 
such  fair  and  reasonable  profit  arising  from  the 
use  of  the  cows  for  the  designated  purpose/i 
as  the  experience  of  dairymen  In  that  locality 
shows  can  be  estimated  with  reasonable  certain- 
ty. Brown  v.  Hadley,  43  Kan.  267,  23  Pac. 
492. 

And    where   machinery    Is   purchased    to   be 
paid  for  in  sawing  logs  for  the  veiulor,  the  t|ma^ 
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rule  necessarily  must  be  tx>  a  case  where  it 
is  shown  that  there  is  a  market  value  for 
the  subject  of  the  contract  of  sale. 

In  this  case  it  appears  that  when  the  con- 
tnict  was  made,  the  plaintiffs  and  another 
concern  manufacturea  substantially  all  the 
silicate  of  soda  made  in  the  United  States. 
After  the  making  of  the  contract  a  new  con- 
cern was  started,  which,  as  we  are  allowed 
to  infer  from  the  evidenccj  occasioned  the 
refusal  by  the  defendants  to  continue  order- 
ing any  longer  from  the  plaintiffs.  The 
principal  use  of  silicate  of  soda  is  in  the 
manufacture  of  laundry  soaps,  in  which 
business  the  defendants  were  largely  en- 
gaged, and  consumed,  during  the  year  in  ques- 
tion, over  60  barrels  a  week,  or  something 
over  one  tenth  of  the  entire  production  of 
the  country.  It  seems  that  the  article  is 
highly  perishable  in  its  nature,  and  can  only 


be  fairly  well  kept  for  any  reasonable  time 
by  being  barrelled  up.  Consequently,  but 
little  of  it  is  kept  in  stock  by  manufacturers, 
who  deal  directly  with  the  consumers  and 
produce  it  as  they  require  it.  Merchants 
do  not  usually  keep  it  in  stodc;  though, 
upon  the  question  of  its  having  a  market, 
the  defendants  adduced  some  evidence  by  a 
dealer  in  chemicals  to  show  that  he  bought 
the  article  from  manufacturers  and  sold  it 
to  consumers.  But  his  aggregate  sales  in 
the  year  in  question  he  estimated  to  be  only 
from  100  to  150  barrels,  and  he  seldom  kept 
over  15  barrels  on  hand.  Of  course,  this 
was  quite  insufficient  evidence  to  warrant  a 
finding  by  the  jury  as  to  there  being  a  gen- 
eral market  for  the  article,  upon  which  it 
could  be  disposed  of  in  such  large  quantities. 
The  contract,  if  carried  out,  would  h&ve 
called  for  a  production  at  the  rate  of  60  bar- 


to  pat  them  In  being  limited  to  four  years,  and 
the  contract  is  broken  by  the  failure  of  the 
vendor  to  furnish  logs,  and  it  appears  that  if 
the  contract  had  been  fulfilled,  the  whole  prin- 
cipal sum  and  interest  would  have  been  paid 
within  two  years,  the  damages  may  be  ascer- 
tained by  adding  to  the  contract  price  of  the 
machinery  two  years'  interest,  and  deducting 
payments  made  which  would  leave  the  amount 
unpaid  on  the  machinery,  which  sum  should  be 
deducted  from  the  unpaid  profits  for  sawing, 
the  balance  representing  the  sum  of  the  pur- 
chaser's profit  upon  the  whole  contract.  Jones 
V.  Foster.  67  Wis.  296,  30  N.  W.  697. 

And  where,  under  a  contract  by  which  a 
party  was  to  take  slop  from  a  distillery  to  a 
designated  amount  at  a  stated  price  per  bushel, 
and  pursuant  thereto  he  purchased  a  large 
number  of  cattle  to  consume  the  slop,  the  parties 
contemplating  that  the  cattle  would  be  thus 
fattened  and  be  ready  for  market  as  fat  cat- 
tle at  the  expiration  of  the  contract,  and  after 
be  had  fed  the  slop  so  long  that  the  cattle 
could  not  be  profitably  fattened  on  anything 
else,  and  it  was  not  practicable  to  get  any  other 
slop,  the  distillery  shut  down,  and  the  owner 
refused  to  furnish  any  more  slop,  and  the  own- 
er of  the  cattle  was  compelled  to  sell  them 
at  a  loss,  he  is  entitled  to  recover  of  the 
distiller  the  reasonable  profit  he  would  have 
made  from  fattening  the  cattle  on  the  slop,  if 
the  contract  had  been  carried  out.  New  Market 
Co.  V.  Embry,  20  Ky.  L.  Rep.  1130,  48  S.  W. 
980. 

But  breach  of  a  contract  of  sale  of  a  num- 
ber of  cattle  by  falling  to  deliver  them  at  the 
time  and  place  agreed  upon  does  not  authorize 
an  estimate  of  the  increase  of  the  cattle  in 
computing  the  damages.  Calvit  v.  McFadden, 
13  Tex.  326. 

And  while  breach  of  a  contract  to  furnish  a 
designated  number  of  cows  and  hogs  to  be  kept 
on  a  farm  entitles  the  party  Injured  to  recover 
their  value  at  the  time  they  should  have  been 
delivered  over  the  cost  price,  he  cannot  recover 
'  the  proceeds  that  might  have  been  derived  from 
that  number  of  cows  and  hogs  for  the  year, 
and  evidence  of  such  proceeds  and  instructions 
adopting  that  as  the  measure  of  damages,  are 
improper.  Chesmore  v.  Barker,  101  Iowa,  576, 
70  N.  W.  701. 

e.  The  rule  aa  to  sale  of  articles  to  he  manu- 
factured. 

1.  Application  of  general  rulea. 

The  fact  that  an  article  sold  did  not  exist 
at  the  time  of  the  transaction,  but  was  to  be 
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manufactured  by  the  vendor,  seems  to  be  of  no 
effect  upon  the  question  of  the  right  of  the  pur- 
chaser to  recover  for  profits  lost  through  breach 
of  the  contract  by  the  vendor. 

This  rule  was  laid  down  generally  and  ap- 
plied to  a  sale  of  washing  machines,  in  Dolph 
V.  Troy  LAundry  Mach.  Co.  28  Fed.  653. 

S.  As  applied  to  special  oircumetanoee. 

That  the  rule  as  to  sales  applies  to  sales  of 
goods  to  be  manufactured  is  true  with  reference 
to  special  circumstances,  affecting  the  right  to 
recover  for  profits  lost  through  a  breach  of 
contract  of  sale,  sach  as  purchases  for  resale, 
or  for  some  special  use  to  the  knowledge  of  the 
vendor,  absence  of  a  market,  etc 

Thus,  breach  of  contract  for  the  construc- 
tion of  a  part  of  a  machine,  which  the  person 
ordering  was  under  contract  to  supply  to  a 
third  person  at  a  designated  time,  to  the 
knowledge  of  the  person  contracting  to  make 
it,  where  the  one  contract  was  made  upon  the 
basis  of  the  other,  and  both  parties  were  aware 
that  if  the  machine  was  rejected  it  would  be 
unsalable  so  that  the  work  done  by  both  would 
be  thrown  away,  warrants  a  recovery  where 
the  machine  is  rejected  on  account  of  such 
breach,  for  the  loss  of  profit  upon  the  contract 
for  the  completed  machine,  together  with  the 
expenditure  uselessly  incurred  in  makingthe  bal- 
ance of  the  machine.  Hydraulic  Engineering 
Co.  V.  McHafile,  L.  B.  4  Q.  B.  Div.  670,  27 
Week.  Rep.  221. 

And  one  for  whom  another  has  contracted  to 
erect  an  electric-light  plant  may  recover  for 
a  breach  of  the  contract  such  profits  as  would 
directly  and  immediately  have  resulted  from 
subcontracts  made  by  him,  relying  on  the  con- 
tract for  the  use  of  such  lights  by  third  per- 
sons. A.  J.  Anderson  Electric  Co.  v.  Cleburne 
Water,  Ice  &  Lighting  Co.  (Tex.  Civ.  App.) 
44  S.  W.  929. 

And  pi-oof  of  the  market  value  of  certain  ma- 
chines in  Louisiana  Is  admissible  In  an  action 
for  breach  of  an  agreement  to  manufacture 
such  machines  in  a  designated  quantity  where 
the  manufacture!^  was  notified  that  the  ma- 
chines were  intended  for  use  In  the  Louisiana 
market,  such  market  thereby  becoming  an  ele- 
ment of  the  Injury  sustained.  Alabama  Iron 
Works  V.  Hurley,  86  Ala.  217,  6  So.  418. 

But  a  breach  by  a  manufacturer  of  a  con- 
tract to  furnish  the  materials,  and  make  for 
a  mill  owner  two  boilers  to  be  completed  and 
connected  by  a  designated  time,  does  not  au- 
thorize the  mill  owner  to  recoup  In  an  action 
against  him  for  the  contract  price  for  (Uimages 
Digitized  by  VjOOQIC 


18»«. 


Todd  v.  Gamble. 


381 


Tela  a  week^  and  the  evidence  does  not  war- 
rant the  belief  that  any  such  quantity  could 
have  found  a  ready  market,  and,  if  not,  then 
the  article  would  soon  have  become  unfit  for 
use.  It  18  verv  clear,  upon  the  evidence,  if 
the  plaintiffs  had  continued  manufacturing 
after  the  refusal  by  the  defendants  to  be 
bound  by  the  contract,  that  it  would  not 
have  been  for  the  advantage  of  the  latter, 
with  respect  to  diminishing  the  damages. 
It  appeared  from  the  evidence  that  the  ca- 
pacity of  the  plaintiffs'  factories  was  from 
200  to  300  barrels  a  week,  or  about  100  bar- 
rels in  excess  of  their  sales,  and,  therefore, 
the  plaintiffs  were  shown  to  have  been  in  a 
position  to  have  furnished  the  defendants 
with  the  quantities  which  they  subsequently 
took  from  other  parties.  The  contract  price 
had  been  tixed  at  a  concession  upon  the 
plaintiffs'  selling  price  of  the  article,  and 

.^rowing  oat  of  the  fact  that  the  boilers  were 
to  be  used  in  his  steam  mill  and  salt  block  for 
the  purpose  of  running  the  same,  and  that  with- 
out the  boilers  he  could  not  manufacture  any 
'salt,  and  that  in  consequence  of  the  breach 
the  use  and  profits  of  his  salt  block  were  wholly 
lost  during  the  time  of  the  delay,  where  the 
contract  was  silent  as  to  the  particular  busi- 
ness which  was  to  be  carried  on,  though  it  was 
known  to  both  the  contracting  parties.  Mc- 
Klnnon  ▼.  McEwan,  48  Mich.  106,  42  Am.  Rep. 
458.  UN.  W.  828. 

And  breach  by  a  manufacturing  company  of 
a  contract  with  a  cable  car  company  to  make 
and  deliver  a  gear  wheel  and  pinion  within  a 
-designated  time,  by  delaying  the  delivery,  does 
not  authorize  a  reduction  of  the  recovery  by 
the  manufacturing  company  for  the  purchase 
price  of  the  wheel  and  pinion  for  the  loss  of 
income  entailed  upon  the  cable  company  during 
the  delay  in  the  delivery  of  the  wheel  and  pin- 
ion, due  to  the  fact  that  the  machinery  which 
It  was  to  replace  broke  down,  and  was  so  badly 
•cracked  and  worn  that  it  was  insufficient  to 
operate  the  cable  at  more  than  three  fourths 
-of  its  normal  speed,  where  no  knowledge  by,  or 
notice  to,  the  steel  company  at  or  before  it 
made  the  contract,  that  the  gear  wheel  and  pin- 
Ion  were  ordered  to  replace  old  machinery,  or 
that  the  old  machinery  was  insufficient  to  oper- 
ate the  railroad,  is  shown.  Central  Trust  Co. 
V.  Clark,  34  C.  C.  A.  354,  92  Fed.  293. 

See  also  Alamo  Mills  Co.  v.  Hercules  Iron 
Works,  1  Tex.  Civ.  App.  683.  22  S.  W.  1097; 
Pittsburg  Coal  Co.  v.  Foster,  59  Pa.  865, — 
4nfra,  II.  e,  3. 

3.  A»  applied  to  remoteness,  contingency,  and 
uncertainty. 

The  fact  that  profits  lost  were  remote,  con- 
tingent, or  uncertain,  or  not  within  the  con- 
templation of  the  parties  at  th%  time  of  the 
contract  of  sale,  will  defeat  their  recovery  in 
4m  action  for  a  breach  by  the  vendor,  where 
the  goods  sold  were  to  be  thereafter  manufac- 
tured, as  well  as  when  they  were  complete  at 
the  time. 

Thus,  breach  of  contract  upon  the  part  of 
a  manufacturer  to  manufacture  and  furnish  cer- 
tain machines  for  use  in  a  sawmill  within  a 
designated  time  does  not  entitle  the  sawmill 
owner  to  recover  the  profits  of  the  mill  during 
the  period  of  delay,  as  the  profits  of  running 
a  sawmill  are  proverbially  uncertain,  indefinite, 
and  contingent.  Aills  v.  McLean,  48  Mich. 
432.  12  N.  W.  040.  ! 

And  the  anticipated  profits  of  a  mill  owner  | 
resulting  from  the  grinding  of  wheat  into  flour 
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as  to  such  sales  as  were  made  of  the  article 
upon  orders,  during  the  balance  of  the  con- 
tract year,  the  price  did  not  vary  materially. 
If  the  contention  of  the  defendants  should 
prevail  and  the  measure  of  damages  should 
be  held  to  be  the  difference  between  the  con- 
tract price  and  the  value  of  the  commodity 
at  the  time  of  the  breach,  as  fixed  by  the 
price  received  at  some  known  sales,  the 
plaintiffs  would  have  been  entitled  to  re- 
cover nothing,  or  only  nominal  damages,  of 
the  defendants. 

The  defendants  proceed  upon  the  assump- 
tion that  if  an  article  is  snown  to  have  a 
value  or  selling  price,  the  measure  of  dam- 
ages must  be  the  difference  between  it  and 
the  contract  price,  irrespective  of  the  ques- 
tion of  the  nature  of  the  market  for  it.  To 
use  their  language:  "If  there  be  no  market, 
in  a  restricted  sense,  yet  if  the  commodity  is 

and  selling  the  same,  had  his  mill  been  com- 
pleted at  the  date  specified  in  a  contract,  for 
the  construction  and  placing  of  machinery 
therefor,  cannot  be  recovered  by  way  of  dam- 
ages for  such  delay,  loss  of  profits  not  being 
such  a  consequence  of  the  breach  as  could  have 
been  fairly  and  reasonably  contemplated  by 
both  parties  when  they  made  the  contract. 
Howard  v.  Stillwell  &  B.  Mfg.  Co.  139  U.  8. 
199,  35  L.  ed.  147,  11  Sup.  Ct.  Rep.  500. 

And  where  the  owners  of  a  mill  contract  for 
the  erection  therein  of  machinery,  agreeing  to 
have  the  building  ready  for  setting  it  up  by 
a  designated  day,  the  parties  furnishing  the 
machinery  agreeing  to  have  it  up  within  a  lim- 
ited time,  if  the  owners  are  not  ready  with  the 
building  according  to  contract,  and  thereby  de- 
lay the  work  of  putting  the  machinery  In,  they 
cannot  show  in  an  action  for  the  delay  what 
their  mill  would  have  earned  from  the  time 
the  machinery  should  have  been  in,  had  it  then 
been  ready.     Holmes  v.  Boydston,  1  Neb.  357. 

So,  the  measure  of  damages  for  breach  of  a 
contract  to  furnish  and  deliver  a  patent  ma- 
chine for  sawing  saddle  trees  as  soon  as  such 
machine  could  be  conveniently  manufactured  is 
the  value  of  the  use  of  the  machine  during  the 
time  the  plaintiff  was  deprived  thereof,  and  not 
the  profits  which  might  have  been  derived  from 
It  during  such  time.  Singer  v.  Farnsworth,  2 
Ind.  597. 

And  where  a  party  having  a  contract  with 
another  for  the  delivery  of  a  large  quantity  of 
ice,  orders  of  a  manufacturing  company  an  ice 
plant  of  a  designated  capacity,  though  the  con- 
tract therefor  was  made  with  reference  to  the 
contract  to  furnish  the  Ice,  and  the  manufac- 
turing company  wholly  failed  to  furnish  the 
plant  contracted  for,  and  it  could  not  be  pro- 
cured elsewhere,  expected  profits  from  the 
manufacture  and  sale  of  ice  during  the  season 
would  not  be  sufficiently  reliable  to  constitute 
a  basis  for  estimating  damages  for  breach  of 
the  contract,  bnt  the  profits  that  would  have 
been  made  ou  the  contract  with  reference  to 
which  the  plant  was  ordered  may  be  recovered. 
Alamo  Mills  Co.  v.  Hercules  Iron  Works,  1  Tex. 
Civ.  App.  683,  22  S.  W.  1097. 

And  while  the  failure  to  furnish  and  erect 
Ice-manufacturing  machines  within  the  time 
specified  in  the  contract  entitles  the  vendee  to 
recover  the  fair  rental  value  of  machines  of 
like  capacity  and  character  for  the  period  dur- 
ing which  the  vendor  was  in  default,  estimated 
profits  which  It  is  conjectured  might  have  been 
made  by  the  use  of  the  machine  In  business 
constitute  no  part  of  such  rental  value,  and  are 
too  speculative  and  coi^f^^Sf  b^<9©®^e 
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the  subject  of  sale  and  there  is  a  selling 
price,  the  same  rule  obtains  and  proof  of 
cost  should  be  excluded."  Proceeding  upon 
that  assumption,  they  argue,  substantially, 
tliat  as  there  was  shown  to  be  a  gelling  price, 
from  the  fact  of  there  having  been  sales  of 
the  article  by  the  plaintiffs,  it  is  a  cod  trol- 
ling factor  and  compels  the  application  of 
the  general  rule  for  which  they  contend.  To 
that  proposition  I  think  we  should  not  as- 
sent, and  I  foil  to  find  adequate  support  for 
it  either  in  principle  or  in  the  authorities. 
The  general  rule,  certainly,  can  have  no  ap- 
plication to  the  case  of  a  breach  of  a  con- 
tract for  the  manufacture  and  sale  of  a  com- 
modity, unless  it  is  made  to  appear  that, 
upon  the  breach  by  the  vendee,  the  vendor 
could  have  placed  the  commodity  upon  the 
market,  and,  by  thus  disposing  of  it,  have  re- 
lieved himself  from  the  consequences  of  the 


defendants'  default.  The  principle  of  in-^ 
demnity  upon  which  the  rule  rests  would  be- 
satisiled  in  such  a  case,  and  the  vendor 
would  be  confined  for  his  recovery  to  the  dif- 
ference between  a  known  market  value  at  the 
time  of  the  breach  of  the  contract  and  the 
price  fixed  by  the  contract.  In  Hadley  v. 
Bcuxcndale,  9  Exch.  341,  this  rule  was  laid* 
down  by  Baron  Alderson :  "Where  two  par- 
ties have  made  a  contract,  which  one  of  them 
has  broken,  the  damages  which  the  other  par- 
ty ought  to  receive,  in  respect  of  such  breach, 
of  contract,  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  nat- 
urally, i.  e.,  according  to  Uie  usual  course 
of  things,  from  such  breach  of  contract  it- 
self, or  such  as  may  reasonably  be  suppossd* 
to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract,, 
as  the  probable  result  of  the  breach  of  it."^ 


for  calculating  damages.  Central  Trust  Co.  v. 
Arctic  Ice  Mach.  Mfg.  Co.  77  Md.  202,  26  Atl. 
493. 

So,  under  a  contract  by  which  a  general  or- 
der for  bow  sockets,  to  be  followed  with  specific 
orders  from  time  to  time,  was  given  and  ac- 
cepted, the  manufacturer  can  only  be  held  liable 
for  refusal  to  fill  such  specific  orders  as  were 
rightfully  made  under  the  contract,  or  for  the 
loss  of  profits  on  sales  which  the  plaintiff  had 
the  opportunity  of  making,  and  would  have 
made  had  not*  the  manufacturer  in  advance  re- 
fused to  fill  any  more  orders.  Shadbolt  &  B. 
Iron  Co.  V.  Topliff.  86  Wis.  513,  65  N.  W. 
854. 

And  damages  for  breach  of  a  contract  to 
manufacture  and  vigorously  push  the  sale  of  a 
patent  medicine  cannot  be  estimated  upon  the 
amount  of  sales  of  the  medicine  and  profit 
thereon  for  a  period  of  time  before  the  con- 
tract in  suit  was  made.  Lord  v.  Owen,  85  111. 
App.  382. 

And  breach  by  a  railroad  company  of  an 
agreement  with  a  coal  mining  company  to  build 
a  locomotive  engine  to  fit  a  track  unusually 
wide  belonging  to  the  coal  company,  designed 
to  be  used  in  its  business  of  coal  mining,  it  ap- 
pearing that,  owing  to  the  gauge  of  the  rail- 
road track  It  was  impossible  to  procure  or  hire 
an  engine  to  suit  their  purpose,  and  that,  owing 
to  the  breach,  they  had  to  transport  their  coal 
by  horses  and  mules,  warrants  a  recovery  of 
the  difference  in  the  expense  of  transporting  the 
coal  carried  by  horse  or  mule  power  and  by 
steam  power;  but  the  coal  company  is  not  en- 
titled to  show  that  they  would  have  mined  and 
hauled  one  third  more  coal  with  the  engine 
than  with  the  horses  and  mules,  or  to  show  the 
profits  which  would  arise  therefrom.  Pitts- 
burg Coal  Co.  V.  Foster,  69  Pa.  365. 

But  the  owner  of  an  iron  foundry,  who  un- 
dertakes to  construct  a  mill  for  a  sugar  plant- 
er, accepting  the  latter's  notes  for  the  price, 
thus  becoming  a  debtor  of  the  mill,  brings  him- 
self within  the  provisions  of  the  La.  Civ. 
Code  art.  1928,  providing  that  if  an  under- 
taker docs  not  execute  the  work  in  the  manner 
contracted  for,  he  is  liable  for  the  losses  that 
may  ensue,  and  that  when  the  object  of  a  con- 
tract is  anything  but  the  payment  of  money, 
the  damages  due  to  the  creditor  for  the  breach 
arc  the  amount  of  the  loss  which  he  has  sus- 
tained and  of  the  profits  which  he  has  been  de- 
prived of,  but  when  the  debtor  has  been  guilty 
of  no  fraud  or  bad  faith,  he  is  only  liable  for 
such  damages  as  may  reasonably  be  supposed 
to  have  entered  into  the  contemplation  of  the 
parties  at  the  time  of  the  contract,  which 
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would  inclade  the  sugar  and  molasses  whiclk 
the  planter  failed  to  make  as  the  profits  of 
which  he  was  deprived,  to  be  valued,  however, 
not  at  the  market  price,  but  by  taking  the  ex- 
pense of  grinding,  manufacture,  and  carrying 
to  market,  etc..  into  consideration.  Lobdell  v. 
Parker,  3  La.  328. 

And  where  a  contract  is  entered  into  by  ft 
manufactui*er  to  build  and  put  in  operation  oi> 
the  plantation  of  a  sugar  planter  a  sugar  milf 
and  steam  engine,  to  be  delivered  at  a  desig- 
nated place  on  or  before  the  18th  of  June,  an<> 
the  manufacturer  breaks  the  contract  by  fur- 
nishing a  defective  engine  which  was  not  prop- 
erly constructed,  and  by  falling  to  use  proper 
skill  in  putting  it  up,  so  as  to  cause  delay,  it 
will  be  deemed  to  have  been  within  the  con- 
templation of  the  parties  that  the  mill  and  en- 
gine in  question  were  designed  to  grind  the 
crop  of  sugar  cane  of  that  year,  and  that  they 
must  have  contemplated  that  the  making  of  the 
crop  might  be  delayed  or  frustrated  by  a  failure 
to  fulfil  the  contract  so  that  the  manufacturer, 
under  the  provisions  of  La.  Civ.  Code,  art.  1928, 
would  be  held  liable  under  the  contract  for  the 
damages  to  the  crop  resulting  therefrom,  in- 
cluding the  loss  of  the'  sugar  and  molasses- 
whlch  the  planter  failed  to  make,  which  are 
the  profits  of  which  he  is  deprived.  Goodloe 
V.  Ilogers,  9  La.  Ann.  273,  61  Am.  Dec.  205,  10* 
La.  Ann.  631. 

And  where  a  contract  was  entered  into  be- 
tween a  manufacturer  of  organs  and  a  dealer, 
by  which  the  dealer  was  to  engage  in  the  busi- 
ness of  selling  organs  manufactured  by  the 
manufacturer,  and  was  to  introduce  them  into- 
use  in  a  given  territory,  and  the  manufacturer 
was  to  furnish  him  with  organs  for  sale  In 
such  territory,  which  he  might  need  for  that 
purpose,  selling  them  to  him  at  reasonable 
rates,  the  arrangement  to  continue  so  long  as 
either  party  nfay  choose,  and  the  manufacturer 
violated  the  agreement  by  putting  an  end  ta 
the  arrangement  without  giving  the  dealer  rea- 
sonable notice  of  its  intention  to  do  so,  but  of- 
fering to  let  him  have  some  stock  to  keep  him^ 
going  until  he  fixed  himself  elsewhere.  In  re- 
sponse to  which  the  dealer  asked  for  ten  or- 
gans and  received  without  further  reply  but 
three,  It  will  be  deemed  that  the  ten  was  fixed 
upon  as  a  reasonable  number  with  which  to 
supply  orders  then  existing  or  which  the  deal- 
er had  a  reasonable  prospect  to  obtain,  and  he 
would  be  entitled  to  recoup  the  profits  which 
he  would  have  made  upon  the  other  seven  or- 
gans in  an  action  by  the  manufacturer  against 
him  for  the  purchase  price  of  the  organs  sent, 
as  such  profits  would  not  be  contingent  upon 
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Wliat  must  the  parties  be  deemed  to  hav« 
contemplated  in  the  present  case?  The  de- 
fendants bound  the  plaintiffsi  through  this 
contract^  to  supply  all  the  silicate  of  soda 
which  they  would  reauire  for  the  year.  The 
plaintiffs,  with  ample  capo«ity  for  supply- 
ing; the  article,  contemplated  that  their  pro- 
duction would  be  increased  by  the  amount 
which  the  defendants  would  take  from  them 
during  the  year.  The  defendants  agreed  to 
take  the  article  <«ily  from  the  plaintiffs,  and 
were  accorded  a  concession  upon  the  price 
at  which  the  plaintiffs  were  then  selling 
their  product.  The  plaintiffs  were  assured 
of  sales  which,  with  their  facilities  for  man- 
ufacturing, would  represent  to  them  a  profit 
measured  by  the  difference  between  the  cost 
of  its  production  and  the  priee  which  they 
had  fixed  in  the  contract.  The  defendants 
well  knew,  from  the  perishable  nature  of  the 


article  and  its  limited  demand,  that  the 
plaintiffs  would  manufacture  to  meet  their 
requirements  in  their  business  and  that  such 
an  article  would  not  be  manufactured  in 
such  large  quantities  as  would  be  needed  by 
them,  unless  it  oould  be  disposed  of  at  once. 
Of  course,  they  must  have  contemplated  a 
profit  to  the  plaintiffs  if  they  could  manu- 
facture at  a  cost  under  the  contract  price. 
It  is  absurd  to  say,  in  view  of  the  evidence, 
that  there  was  a  market  value,  in  the  ordi- 
nary sense  of  the  term,  for  silicate  of  soda, 
and  perhaps  the  defendants  do  not  seriously 
argue  that  there  was.  But  if  we  are  to 
hold,  in  accordance  with  their  views,  because 
there  was  a  price  at  which  the  plaintiffs  had 
been  able  to  effect  sales  of  tne  article  at  the 
time  of  the  breach,  that  that  fact  must  be  con- 
trolling in  fixing  the  measure  of  damages,  we 
should  be  doing  a  great  injustice,  and  we 


future  bargains  or  Bpeculatlons  or  conjecture. 
Sterling  Organ  Co.  v.  House,  26  W.  Va.  64. 

8b,  in  Fletcher  v.  Tayleur,  17  C.  B.  21,  25 
Ij.  C.  p.  N.  S.  65,  which  was  an  action  for 
fallnre  to  complete  a  ship  pursuant  to  contract, 
In  which  the  Jury  gave  by  way  of  damages  the 
difference  between  the  net  freight  which  the 
▼eBMtfi  probably  would  have  earned  had  she  been 
ready  at  the  stipulated  time,  and  the  amount 
actually  earned  by  her  when  delivered  some 
months  later,  wheo  freights  in  the  particular 
trade  were  lower,  the  court  refused  to  disturb 
the  findings,  no  question  having  l)een  raised  at 
the  trial  as  to  the  price  at  which  the  damages 
ought  to  have  been  assessed. 

In  Porter  v.  Woods,  3  Humph.  56,  39  Am. 
Dec.  153,  however,  it  was  held  that  damages  for 
delay  in  business  and  for  injury  to  reputation, 
and  for  speculative  profits  and  expenses  in- 
curred in  trips  to  see  about  the  execution  of 
the  contract,  occasioned  by  failure  to  carry  out 
in  full  a  contract  for  the  delivery  in  successive 
years  of  a  specified  quantity  of  castings,  cannot 
be  recouped  in  an  action  of  assumpsit  for  the 
castings  delivered,  as  they  are  not  such  dam- 
ages as  the  defendant  could  have  recovered  in 
a  cross  action. 

See  also  Oliver  v.  Perkins,  92  Mich.  304,  52 
N.  W.  609 ;  Heilbutt  v.  Hickson,  L.  R.  7  C.  P. 
465,  41  L.  J.  C.  P.  N.  8.  228,  27  L.  T.  N.  S. 
336,  20  Week.  Rep.  1085,  »upra,  II.  b,  2. 

f.  Breach  of  ioarranty. 

1.  Oenerta  rules. 

The  rules  with  reference  to  the  right  to  re- 
cover for  a  breach  of  warranty  for  the  profits 
which  the  vendee  might  have  made,  had  it  not 
been  for  the  breach,  are  very  similar  to  those 
vrlth  reference  to  an  ordinary  breach  of  con- 
tract, in  ordinary  cases  the  sum  recoverable  for 
a  breach  by  a  vendor  of  warranty  of  a  thing 
sold  being  the  difference  between  the  price 
contracted  to  be  paid  for  the  article  as  war- 
ranted and  the  market  price  of  the  thing  sold 
as  It  really  was  at  the  time  of  the  breach. 

This  measure,  like  the  measure  of  damages, 
in  case  of  breach  by  the  vendor  of  an  ordinary 
contract  of  sale  merely  contemplates  placing 
the  injured  party  in  the  position  he  would  have 
occupied  had  it  not  been  for  the  breach,  and 
not  a  recovery  of  profits  lost,  and  consequently 
the  cases  with  reference  thereto  have  been 
omitted  from  this  note,  unless  the  question  of 
loss  of  profits  was  also  involved. 

But  if,  in  the  ordinary  course  of  things,  a 
profit  would  have  resulted  to  the  purchaser, 
which  profit  has  been  lost  by  reason  of  the 
defect,  the  vendor  is  liable  for  such  loss  of 
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profit,  provided  it  may  be  presumed  to  have 
been  in  the  contemplation  of  the  parties  as  dam- 
ages, resulting  from  the  breach  of  warranty. 
Draper  v.  Sweet,  66  Barb.  147;  Union  Bank  v. 
Blancbard,  65  N.  H.  21,  18  Atl.  90. 

The  measure  of  damages  for  breach  by  a 
vendor,  of  warranty  of  quality  of  goods  sold 
in  the  absence  of  fraud,  is  the  difference  between 
the  price  paid  and  the  value  of  the  goods  as 
they  actually  were  at  the  time  and  place  of  the 
sale  snd  delivery,  together  with  any  conse- 
quential damages,  falling  within  the  rule  ex- 
cluding indirect  and  speculative  damages. 
Clark  V.  NeufvlUe,  46  Qa.  261. 

But  as  a  general  rule  the  loss  of  the  profits 
of  a  business  that  has  been  interrupted  by  a 
breach  of  warranty  cannot  be  claimed  unlnss 
the  parties  are  shown  to  have  contemplated, 
or  can  reasonably  be  presumed  to  have  contem- 
plated, such  loss  at  the  time  the  contract  was 
made,  for  the  breach  of  which  the  action  is 
brought.     Drake  v.  Sears,  8  Or.  209. 

Thus,  breach  of  contract  for  the  sale  and  de- 
livery of  specified  machinery  by  delivering  ma- 
chinery of  a  different  capacity  and  quality  war- 
rants a  recovery  for  the  difference  in  value  of 
the  machinery  actually  delivered  and  that  con- 
tracted for,  but  not  for  contingent  and  specu- 
lative damages.     Stark  v.  Alford,  49  Tex.  260. 

And  breach  of  a  contract  to  erect  an  ice  ma- 
chine guaranteed  to  make  a  designated  quan- 
tity with  the  use  of  a  designated  quantity 
of  coal,  by  failure  to  make  a  machine  cor- 
responding with  the  guaranty,  does  not  en- 
title the  party  injured  to  recover  profits  whlch- 
ho  ml£ht  have  realized  had  the  machine  been 
ss  guaranteed.  Blymer  Ice  Mach.  Co.  v.  Mc- 
Donald, 48  La.  Ann.  439,  19  So.  459. 

And  the  defendant  In  an  action  upon  prom- 
issory notes  given  for  the  purchase  price  of 
engines,  iMllers,  and  other  machinery,  pur- 
chased by  the  plaintiff  to  be  used  in  his  woolen 
factory  in  connection  with  other  motive  power, 
may  recoup  for  a  breach  of  warranty  that  the 
boilers  should  be  made  of  the  best  materials, 
and  that  the  engine  and  machinery  should  be 
in  perfect  running  order,  and  is  entitled  to  be 
allowed  therefor  the  damages  necessarily  and 
legitimately  resulting  from  the  inferior  char- 
acter of  the  materials,  and  defective  construc- 
tion, but  not  for  damages  arising  from  the 
loss  of  the  use  of  the  engines,  boilers,  and  other 
machlnei-y  of  his  factory  during  the  time  re- 
quired for  correcting  the  defects.  Cassldy  v. 
LeFevre,  45  N.  Y.  562. 

So,  a  sale  of  apples  warranted  to  be  good 
Ingrafted  winter  fruit,  some  of  which  proved 
to  be  damaged,  entltlea^^^^^rtj^to^^gj^ 
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•should  be  establishing  a  coromercial  rule 
which  would  work  injuriously  in  cases 
where,  like  the  present  one,  the  subject  of 
sale  between  the  parties  is  an  article  perish- 
able in  its  nature,  when  kept  for  any  length 
of  time,  having  but  a  limited  demand  and 
no  real  market,  and  only  manufactured  in 
■uny  quantities  upon  orders  by  consumers. 
In  Parsons  v.  Sutton,  60  N.  Y.  92,  upon  the 
•question  of  a  vendee's  claim  for  daniages  for 
breach  of  a  contract  for  the  sale  and  deliv- 
ery of  paper..  Judge  Earl,  in  stating  the  or- 
dinary rule  of  damages,  added:  "When  the 
buyer  can  go  into  market  and  buy  the  ar- 
ticle which  the  seller  has  failed  to  deliver, 
this  is  the  only  rule,  as  it  offers  the  buyer 
full  indemnity.  Special  damages  are  al- 
lowed when  this  rule  will  not  furnish  full  in- 
demnity." He  instances,  "if  there  is  no 
market  for    the   article."    The   converse  of 


the  proposition  should  be  true  where  the  sel- 
ler suffers  from  the  breach  by  the  buyer. 

Much  reliance  is  placed  by  the  defendants 
upon  Dolph  V.  Troy  Laundry  Machinery  Co, 
28  Fed.  553.  In  that  case  the  parties  were 
competitors  in  the  business  of  manufactur- 
ing and  selling  washing  machines,  and,  to 
obviate  the  consequences  to  each  other  of 
competition,  a  contract  was  made  between 
them  to  divide  the  profits  on  saJes,  upon  the 
basis  of  a  fixed  maaufacturers'  price  for  a 
term  of  years.  Under  the  contract^  the 
plaintiff  was  obliged  to  deliver  a  certain 
number  of  his  machines  at  a  ceitain  price 
each  year,  as  the  defendant  should  order 
from  time  to  time;  or  the  plainUff  was  to 
have  the  option  of  manufacturing  all  ma- 
chines sold  by  both  parties.  After  a  year 
the  defendant  terminated  the  contract  by 
notice,  and  the  plaintiff  sued  for  damages 


oover  the  difference  In  value  between  a  sound 
and  an  unsound  article  at  the  place  of  delivery, 
but  he  can  recover  nothing  on  the  ground  of 
a  loss  of  proAts.  Lattin  ▼.  Davis,  Hill  &  D. 
Sapp.  0. 

And  the  loss  of  the  use  of  a  cotton  compress, 
due  to  a  breach  of  contract  between  an  Iron 
founder  and  the  owner  of  a  plant  for  compress- 
ing cotton,  for  the  sale  of  hydraulic  cylinders 
In  the  plant,  one  of  which  exploded  injuring 
the  plant,  is  the  rental  value  of  the  plant  for 
the  period  of  enforced  idleness  caused  thereby, 
where  it  was  within  the  contemplation  of  the 
-parties  by  the  terms  of  the  agreement  or  by  di- 
rect notice,  that,  in  the  event  of  default  to 
furnish  suitable  and  proper  machinery,  the  loss 
of  the  use  of  the  compress  would  necessarily 
ensue,  and  not  what  might  have  been  realized 
in  profits  by  worlwing  it  during  such  time. 
Livermore  Foundry  &  Mach.  Co.  v.  Union  Stor- 
age &  Compress  Co.  105  Tenn.  187,  58  S.  W. 
270. 

So,  where  a  warranty  of  a  thing  Is  general 
not  having  reference  to  any  particular  purpose, 
the  law  does  not  go  beyond  the  general  market 
for  indemnity  against  its  breach.  Passenger 
V.  Thorburn,  35  Barb.  17. 

1'hus,  no  damages  can  be  recovered  on  the 
ground  that  goods  sold  were  not  of  the  kind, 
quality,  and  description  agreed  upon,  so  that 
the  purchaser  was  delayed  and  prevented  from 
entering  into  the  business  of  selling  such  goods 
in  the  proper  season,  and  were  thereby  injured 
in  n  designated  amount,  unless  it  is  distinctly 
made  to  appear  that  the  special  circumstances 
were  communicated  to  the  vendor's  agent  when 
the  order  was  talcen,  and  he  was  informed  of 
the  purpose  for  which  the  property  was  pur- 
chased, and  where  no  such  facts  appear,  such 
a  claim  cannot  be  offset  against  a  claim  for  the 
goods  sold.  Buffalo  Barb  Wire  Co.  v.  Phillips, 
G4  Wis.  338,  23  N.  W.  208. 

And  see  also  Glidden  v.  Pooler,  50  III.  App. 
36 :  Gaar  v.  Snook,  1  Ohio  C.  C.  259,  infra,  TI. 
f.  2  ;  Union  Bank  v.  Blanchard,  65  N.  H.  21, 
18  Atl.  90,  infra,  IV. 

r.oss  of  profits  on  sales  by  a  retailer,  how- 
ever, may  be  included  In  damages  against  a 
wholesaler  for  a  breach  of  a  guaranty  on  the 
stale  of  goods  when  they  are  not  speculative  or 
remote,  and  are  such  as  may  be  fairly  supposed 
to  have  entered  into  the  contemplation  of  the 
parries  when  the  contract  was  made.  Smith 
V.  Sipe,  25  Ohio  L.  J.  395. 

And  breach  of  warranty  that  a  boat  construct- 
ed was  suitable  for  navigation  of  the  Erie 
canal  warrants  a  recovery  of  general  damages 
which  would  consist  of  the  difference  between 
^2  L.  R.  A. 


the  value  of  the  boat  as  she  was  and  as  she 
was  warranted  to  be,  and  the  special  damage 
sustained  by  delays,  loss  of  time,  and  other  in- 
Jury  on  her  first  trip,  unavoidably  sustained 
before  her  defects  were  ascertained.  Zuller  v. 
Rogers,  7  Hun,  540. 

And  breach  of  warranty  on  the  sale  of  an 
engine,  that  the  engine  and  all  the  machinery 
necessarily  connected  therewith  shall  be  of  a 
good  quality,  and  that  it  shall  be  executed  in  a 
complete  workmanlike  manner,  and  that,  when 
completed  and  put  on  board  the  boat  for  which 
it  was  Intended,  it  should  propel  the  boat  at  a 
designated  average  rate  of  speed,  in  conse- 
quence of  which  the  owner  of  the  boat  loses  the 
use  of  her  for  several  months,  warrants  a  re- 
covery by  the  owner  for  the  money  actually 
expended,  and  the  loss  of  gain  directly  resulting 
from  the  defects  warranted  against.  Findley 
r.  Breedlove,  4  Mart.  N.  S.  105. 

So,  in  Cox  V.  Walker,  6  Ad.  &  El.  523,  note, 
which  was  an  action  for  breach  of  warranty  of 
a  horse  sold  as  sound,  the  Lord  Chief  Justice 
directed  the  Jury  that  the  plaintiff  was  entitled 
to  recover  the  difference  between  the  price  at 
which  the  purchaser  had  sold  the  horse  and  the 
actual  value  of  the  horse  if  he  had  been  sound 
at  the  time  of  the  sale.  But  a  rule  was  ob- 
tained for  a  new  trial  on  the  ground  of  misdi- 
rection, and  afterwards  the  case  was  compro- 
mised and  settled. 

Where  gains  prevented  by  a  breach  of  war- 
ranty are  allowed  as  damages  in  an  action  for 
the  breach,  interest  on  the  damages  from  the 
time  the  gains  would  have  been  realized  should 
not  be  allowed,  where  the  demand  was  un- 
liquidated, and  the  amount  could  not  be  deter- 
mined by  computation  simply,  or  by  reference 
to  market  values.  White  v.  Miller,  71  N.  Y. 
118,  27  Am.  Rep.  18. 

See  also  Draper  ▼.  Sweet,  66  Barb.  147,  in- 
fra, IV. 

2.  Purchase  and  warranty  for  special  pwpose. 

When  a  warranty  of  a  thing  has  reference 
to  a  purpose  for  which  it  is  to  be  used,  the  nile 
of  indemnity  for  the  broken  contract  of  war- 
ranty brings  In  the  damages,  which  naturally 
follow  or  might  naturally  be  expected  to  fol- 
low, its  violation,  when  the  thing  warranted 
is  put  to  the  intended  or  understood  use,  if 
they  are  in  their  nature  reasonably  certain, 
and  it  is  certain  that  they  proceeded  from  the 
breach.     Passenger  v.   Thorburn,  35  Barb.   17, 

Thus,  breach  by  a  manufacturer  of  an  ex- 
press warranty  to  so  construct  a  freezer  that 
the  purchaser's  chickens  could  be  kept  therein 
In  perfect  condition,  made  with  knowk|d^e  of 
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measured  by  the  difference  between  the  cost 
■and  the  contract  price.  As  I  read  the  opin- 
io u  ot  Judge  Wallcu^,  it  assumee  that  there 
w;is  a  market  for  the  sales  of  such  articles, 
41  nd  he  held  that  the  measure  of  damages 
was  the  difference  between  what  the  plain- 
tiff would  have  been  entitled  to,  if  he  had 
built  all  the  machines  during  the  term  of 
the  contract,  viz,,  their  market  value,  and 
the  contract  price.  His  citation  of  Elhii^ 
^cr  Actien-Oettellschafft  v.  Armstrong,  L.  R. 
"9  Q.  B.  473,  seems  to  show  his  understanding 
•of  the  exception  to  the  general  rule.  It  was 
there. said  by  Justice  Blackburn:  "Where, 
from  the  nature  of  the  article,  there  is  no 
market  in  which  it  can  be  obtained,  this 
rule  [the  general  rule]  is  not  applicable." 
However  appropriate  the  application  of  the 
general  rule  may  have  been  to  that  case,  I 
<io  not  consider  it  as  an  authority  for  its  ap- 


plication upon  the  facts  of  the  present  case. 
The  leading  case  in  this  state  of  Masterton 
V.  Brooklyn,  7  Hill,  61,  42  Am.  Dec.  38,  il- 
lustrates an  application  of  the  rule  that  the 
difference  between  the  cost  and  the  contract 
price  will  be  allowed,  if  there  is  no  market 
value  for  the  article.  In  that  case  the  plain- 
tiff had  contracted  with  the  city  of  Brook- 
lyn to  furnish  certain  marble  for  the  city 
hall;  and  Nelsou,  Oh.  J.,  observed  in  his 
opinion:  "If  there  was  a  market  value  of 
the  article  in  this  case,  the  question  would 
be  a  simple  one.  As  there  is  none,  however, 
the  parties  will  be  obliged  to  go  into  an  in- 
quiry as  to  the  actual  cost  of  furnishing  the 
article  at  the  place  of  delivery."  At  another 
place  he  says:  "Where  the  article  has  no 
market  value,  an  investigation  into  the  coq- 
Rtituent  elements  of  the  coet  to  the  party 
who  has  contracted  to  furnish  it  becomes 


The  fact  that  the  freezer  was  to  be  put  Into 
iuitnediate  use  for  the  preservation  of  chickens, 
for  the  May  market  foilowing,  whereby  many 
hundreds  of  pounds  of  chickens  were  lost,  en- 
titles the  purchaser  to  recover,  not  only  the 
"difference  between  the  value  of  the  refrigerator 
^8  constructed,  and  its  value  as  it  would  have 
been  if  made  according  to  contract,  bat  also 
the  value  of  the  chickens  lost  less  the  cost  of 
setting  them  to  market.  Beeman  v.  Banta, 
118  N.  Y.  538,  23  N.  B.  887. 

And  one  who  purchases  a  machine  for  roll- 
ing and  bending  sheets  of  iron,  warranted  to  be 
of  a  certain  capacity,  and  who  makes  a  con- 
iract  with  a  third  person  involving  the  nse  of 
£uch  machinery,  which  contract  he  is  unable 
to  perform  because  of  the  insulficiency  of  the 
•machinery,  and  the  performance  of  which  he 
procures  by  a  third  party,  is  entitled  to  recover, 
for  the  breach  of  warranty  of  the  machinery, 
(he  diflTerence  between  what  it  would  have  cost 
him  to  do  the  work  required  by  the  dependent 
<'ontract  if  the  machinery  had  conformed  to  the 
warranty,  and  what  he  was  compelled  to  pay 
to  the  third  party  for  doing  or  completing  the 
-work,  the  vendor  knowing  that  the  machinery 
•could  not  be  elsewhere  obtained  in  the  market, 
and  that  it  was  purchased  for  use  in  the  ven- 
•dee's  business  involving  such  contracts.  Car- 
roU-Porter  Boiler  &  Tank  Co.  v.  Columbus 
Mach.  Co.  6  C.  C.  A.  190,  8  U.  S.  App.  631,  55 
Fed.  451. 

And  false  representations,  accompanied  by  a 
guaranty  that  a  saw-mill,  which  formed  part 
of  wood  land  conveyed,  had  power  and  was  In 
condition  to  cut  a  designated  quantity  of  lum- 
ber every  day  of  each  year,  when  from  dilapi- 
^tion  and  want  of  power  the  mill  could  not 
perform  what  it  was  warranted  to  do,  author- 
izes a  recovei-y  of  damages,  when  it  was  not  so 
situated  as  to  be  rented  as  a  custom  mill,  to  be 
a84*ertalned  from  the  evidence,  based  upon  what 
was  the  customary  value  of  earnings  of  such 
a  mill,  per  thousand  feet,  deducting  all  ex- 
penses, and  a  comparison  with  what  it  would 
do  in  its  existing  condition,  the  difference  of 
the  value  of  the  mill  as  warranted  and  as  it 
was  when  delivered  being  the  measure  of  dam- 
ages. Walker  v.  France,  112  Pa.  203,  5  Atl. 
208. 

And  where,  in  case  of  a  breach  of  warranty 
of  the  quality  of  iron  sold,  the  iron  was  In 
view  of  both  of  the  parties  to  be  used  at  a 
particular  place,  the  damages  for  the  breach 
are  to  be  ascertained  at  that  place.  Philadel- 
phia &  R.  Coal  &  I.  Co.  V.  Hoffman  (Pa.)  1 
Cent.  Rep.  927. 

So,  a  breach  of  warranty  on  the  sale  of  a 
^2  L.  R.  A. 


quantity  of  cabbage  seed  that  it  was  genuine 
Bristol  cabbage  seed,  when  it  was  in  reality 
worthless,  entitles  the  purchaser  to  recover  the 
difference  in  value  between  the  crop  raised 
from  the  defective  seed  and  a  crop  of  Bristol 
cabbage  such  as  would  ordinarily  have  been 
produced  in  the  year  in  which  the  seed  was 
sown.  White  v.  Miller,  71  N.  Y.  118,  27  Am. 
Rep.  18,  Aiflrming  7  Hun,  427,  as  to  this  point : 
White  V.  Miller,  78  N.  Y.  393,  34  Am.  Rep. 
544  ;  Passinger  v.  Thorburn,  34  N.  Y.  634,  90 
Am.  Dec.  753,  Affirming  35  Barb.  24. 

And  this  would  include  the  gains  prevented, 
as  the  loss  of  the  crop  would  be  naturally  ex- 
pected to  follow  from  the  delivery  of  the  im- 
pure seed.     White  v.  Miller,  7  Hun,  427. 

And  where  cabbage  seed  is  sold,  warranted 
to  be  Van  Wlcklin's  Flat  Dutch  and  that  it 
would  produce  that  vegetable,  and  the  war- 
ranty falls,  the  vendee  may  recover  the  value 
of  the  reasonably  anticipated  crop  less  the  cost 
of  tillage  and  the  value  of  what  was  in  fact 
raised;  and  where  the  cabbage  in  fact  raised 
was  worthless,  the  vendee  should  not  be  re- 
quired to  credit  the  vendor  with  lost  labor  and 
expenses.  Van  Wyck  v.  Allen,  69  N.  Y.  61, 
25  Am.  Rep.  136. 

So,  the  breach  of  warranty  of  the  quality 
of  a  quantity  of  turnip  seeds  sold  for  a  partic- 
ular purpose  known  to  the  seller  entitles  the 
purchaser  to  recover  the  difference  between 
the  value  of  the  crop  produced  from  the  defec- 
tive seed,  and  the  crop  which  would  have  been 
produced  If  the  seed  had  been  answerable  to 
the  warranty.  Wolcott  v.  Mount,  38  N.  J.  L. 
496,  20  Am.  Rep.  425,  36  N.  J.  L.  262,  13  Am. 
Rep.  438. 

And  where  hop  roots  are  purchased  for  the 
purpose  of  cultivation  and  production,  to  the 
knowledge  of  the  vendor,  who  warrants  them 
to  be  flrst-class  roots  and  good  runners,  and 
a  large  quantity  of  them  prove  to  be  unproduc- 
tive, the  purchaser  is  entitled  to  recover  all 
his  damages,  including  gains  prevented  as  well 
as  losses  sustained.  Schutt  v.  Baker,  9  Hun, 
556. 

And  where  a  contract  is  entered  Into  be- 
tween dealers  In  flaxseed  and  a  landowner  de- 
siring to  raise  a  crop  of  flax,  providing  that 
the  dealers  should  furnish  flaxseed  to  sow  and 
purchase  the  crop  from  the  owner  upon  des- 
ignated terms,  and  the  flaxseed  furnished, 
though  appearing  to  be  good,  is  In  fact  worth- 
less, and  does  not  germinate,  and  the  owner 
loses  his  time  and  labor  in  procuring  the  seed 
and  sowing  it  and  preparing  the  ground  and 
the  use  of  the  ground,  the  dealer  cannot  recov- 
er on  the  contract  for  the  agreed  P^ls^^t^ 
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neoessar^;  and  that^  oompared  with  the  con- 
tract price,  will  afford  the  measure  of  dam- 
ages." Applying  the  principle  of  that  deci- 
sion to  the  present  case,  we  have  ample  au- 
thority for  saying  that  as  silicate  of  soda 
was  an  axtide  which  had  no  market  value, 
in  the  ordinary  sense,  but  was  usually  man- 
ufactured upon  orders  given  by  oonsumera, 
the  manufacturer,  whose  contract  to  furnish 
it  is  broken  by  the  refusal  of  the  vendee  to 
take  it,  is  entitled  to  recover  as  his  damages 
the  profits  which  the  performance  of  the 
contract  by  the  vendee  would  have  pro- 
duced to  him ;  or  the  difference  between  what 
it  would  cost  him  to  manufacture  and  de- 
liver it  under  the  contract  and  the  price 
agreed  theredn  to  be  paid  by  the  vendee.  A 
comparatively  recent  case  in  England  is 
much  in  point.  In  the  case  of  Silkstone  <£ 
D.  Coal  i  I.  Co.  V.  Joint  Stock  Coal  Co.  35 


L.  T.  N.  S.  068,  decided  in  the  exchequer  di* 
vision,  the  plaintiff  company,  colliery  own- 
ers, contracted  to  supply,  and  the  defendant, 
company,  dealers  in  coal  in  London,  con- 
tracted to  purchase,  3,250  tons  of  old  Silk- 
stone  coal,  at  19«.  a  ton.;  to  be  delivered  to- 
and  taken  by  the  defendant  at  the  pitV 
mouth  in  equal  monthly  quantities,  extend- 
ing over  a  period  of  nine  months.  During 
several  of  the  months  the  defendant  failed 
to  send  wagons  forward  to  accept  the  full 
quantity  they  were  bound  to  accept,  and 
which  the  plaintiff  was  ready  and  willing: 
to  supply  in  such  months,  and  the  defendant 
therein  made  default.  The  coal  of  the  plain- 
tiff's colliery  was  of  a  perishable  nature,  de- 
teriorating rapidly  in  quality  if  stacked  or 
stored  above  ground,  and  it  was  not  the  or- 
dinary course  of  business  for  the  colliery 
owner  to  raise  such  ooal,  except  to  supply 


flaxseed,  but  the  owner  may  recover  all  loss 
iiecesaArlly  sustained  by  him,  by  reason  of  the 
wortblessness  of  the  seed,  Incladln^  his  loss 
of  time  and  labor,  and  the  loss  of  the  use  of 
his  ground.  Shaw  v.  Smith,  45  Kan.  334,  11  L. 
R.  A.  681,  25  Pac.  886 ;  Shaw  v.  Jones,  45  Kan. 
339,  25  Pac.  887. 

So,  the  plaintiff  In  an  action  for  breach  of 
warranty  on  the  sale  of  wheat  that  the  wheat 
would  grow,  who  alleges  that  he  was  deprived 
of  great  gains,  is  not  prevented  from  giving 
evidence  of  what  the  value  of  the  crop  might 
have  been  with  a  view  to  his  damages  on  the 
first  count,  by  the  fact  that  the  declaration 
also  contained  counts  for  money  had  and  re- 
ceived and  on  an  account  stated*  the  particu- 
lars of  the  demand  being  for  the  price  of  the 
wheat,  where  they  were  expressly  limited  to 
the  indehitaiw  account.  Page  v.  Favey,  8  Car. 
&  P.  769. 

In  Hurley  v.  Buchi,  10  Lea,  846,  however, 
it  was  held  that  one  who  purchases  a  quantity 
of  Barly  Rose  potatoes  for  seed  to  the  knowl- 
edge of  the  vendor,  and  is  furnished  with  pota- 
toes which  mature  much  later  than  the  Barly 
Rose,  which  he  plants,  not  knowing  that  they 
are  not  the  potatoes  ordered,  is  entitled  to  re- 
cover the  difference  if  the  potatoes  contracted 
for  are  worth  more  than  those  delivered,  but 
he  cannot  recover  the  Increased  value  of  the 
potatoes  he  would  have  raised  and  sold  if  the 
seed  delivered  had  been  Early  Rose,  over  the 
value  of  those  raised  of  the  variety  actually 
delivered. 

And  Butler  v.  Moore,  68  Qa.  780,  45  Am. 
Rep.  508,  holds  that  the  measure  of  damages 
for  breach  by  a  vendor  of  seed  sold  of  a  war- 
ranty as  to  its  quality,  in  the  absence  of  fraud, 
would  be  the  purchase  money  with  interest 
and  expenses  incurred  by  the  purchaser  in  com- 
plying with  the  contract,  such  as  the  hauling 
of  the  seed,  preparing  of  the  land  for  planting, 
sowing,  and  rolling,  and  such  other  necessary 
expenses  as  were  incurred  after  the  making  of 
the  contract ;  but  loss  of  prospective  profits  on 
the  land  planted  with  the  seed  is  not  included. 

In  the  above  case  the  court  said  that  it  was 
aware  that  a  different  rule,  as  to  the  measure 
of  recovery  for  breach  of  warranty,  prevails 
in  many  of  the  other  states,  citing  cases  from 
New  York,  New  Jersey,  and  England,  but  it 
was  said  that  the  states  announcing  the  rule 
contended  for  in  those  cases  are  each  commer- 
cial states  with  the  national  bias  of  the  courts 
in  favor  of  the  salesman  as  against  the  farmer. 

But  breach  of  a  warranty  that  an  animal 
sold  was  first  class  for  the  purposes  for  which 
such  animals  are  kept  does  not  entitle  the  par- 
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ty  injured  to  the  profit  which  he  wonld  have- 
derived  from  such  animal  had  he  been  first 
class,  where  the  profit  depended  upon  other 
conditions,  as  well  as  upon  the  character  ani^- 
condition  of  the  animal  in  question.  Conno- 
ble  V.  Clark,  88  Mo.  App.  476. 

And  the  profits  which  the  purchaser  of  a 
horse  might  have  made  from  his  use  and  from 
contests  In  speed  If  he  had  been  as  represented^ 
are  too  speculative  and  uncertain  to  form  a 
basis  for  the  assessment  of  damages  as  an  off- 
set in  an  action  on  a  note  given  for  a  part  of 
the  purchase  price.  Williamson  v.  Branden- 
berg,  133  Ind.  694,  32  N.  E.  834. 

In  assessing  damages  In  such  a  case  the  jury 
cannot  take  into  consideration  prospective- 
gains  or  profits  that  the  defendant  expected  to 
make  by  the  service  of  the  horse,  unless  there- 
were  outstanding  contracts  for  such  services 
at  the  time  of  the  purchase,  known  to  the  plain- 
tiff, and  the  sale  and  purchase  were  made  with 
reference  thereto.  Glidden  v.  Pooler,  50  IlL 
App.  36. 

But  a  recovery  may  be  had  for  a  loss  of 
probable  profits  in  an  action  for  breach  of  a 
guaranty  that  a  stallion  sold  to  the  plaintiff 
was  a  sure  foal  getter,  and  that  under  speci- 
fied circumstances  he  would  get  a  designated 
number  of  mares  with  foal,  when  there  was  evi- 
dence of  the  existence  of  the  required  circum- 
stances and  as  to  the  number  of  mares  that 
could  have  been  bred  to  him  and  the  number 
that  was  actually  bred,  and  as  to  what  percent- 
age of  mares  bred  will  foal,  and  the  jury  was- 
charged  to  take  all  these  elements  into  con- 
sideration. Stewart  v.  Patton,  65  Mo.  App. 
21. 

So,  the  true  measure  of  damages  for  breach 
of  warranty  by  a  druggist  that  an  article  sold' 
was   paris  green   when  it   was  chrome  green, 
the    substance    not    having    the   properties   of 
paris  green,  which  was  sold  and  purchased  for 
the  purpose  of  killing  cotton  worms,  and  used 
for  that  purpose,  after  which  the  cotton  crop- 
was  destroyed  by  worma  Is  the  value  of  the 
crop  as  it  stood  Just  before  It  was  destroyed, 
with  the  cost  of  the  compound  used,   and  of* 
its  preparation  and  application,   with  interest 
on  the  money  thus  expended,  and  not  the  value - 
of  the  cotton  crop  had  It  matured.     Jones  v. 
George,  61  Tex.  345,  48  Am.  Rep.. 280. 

What  the  cotton  would  have  made  had  the 
worm  been  destroyed  Is  a  matter  of  conjecture, 
too  contingent,  remote,  and  speculative  for  re- 
covery. Jones  V.  George,  56  Tex.  149,  42  Am. 
Rep.  689. 

And  damages  for  the  loss  of  profits  by  rea- 
son of  having  received  an  inf^lor  outfit,  junderr 
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4»ntract8  previously  entered  into.  It  was 
raised,  as  far  as  possiblei  from  day  to  day  to 
supply  the  wagons  arriving  to  receive  it,  into 
which  it  was  delivered  directly  from  the  pit's 
mouth.  The  coal  already  raised,  but  not 
taken  by  purchasers,  could  be,  and  fre- 
•quently  was,  sold  in  small  quantities  in  the 
London  Coal  Exchange.  In  an  action 
brought  by  the  plaintiff  to  recover  damages 
from  the  defendant,  for  a  breach  of  the  con- 
tract, in  failing  to  take  the  full  monthly 
<|uantit7,  ^^  ^^^  held  that  the  amount  of 
<lamageB  the  plaintiff  was  entitled  to  recover 
was  th-e  difference  between  the  cost  of  rais- 
ing the  coal,  added  to  the  value  of  the  coal 
itself  remaining  unraised  in  the  mine,  and 
tlie  contract  price.  In  that  case  the  con- 
tention of  the  defendants  was  that  the 
proper  measure  of  damage  was  the  differ- 
ence between  the  price  at  which  the  coals 


could  have  been  sold  as  raised  coal  and  tiie 
contract  price.  It  was  said  by  Kelly,  C.  B. : 
"It  appears  most  clearly  from  the  case  that 
if  the  plaintiffs  had  raised  the  coal,  and 
brou'ght  it  to  the  pit's  mouth  and  endeav- 
ored to  sell  it»  the  result  of  such  a  proceed- 
ing would  have  been  a  deterioration  of  the 
coal  from  day  to  day  until  a  purchaser  could 
have  been  found  for  it;  and  that  even  if  one 
had  been  found,  it  would  have  been  very  un- 
certain whether  the  price  that  would  have 
been  obtained  would  have  been  equal  to  that 
which  the  defendants  had  contracted  to  pay. 
.  .  •  Under  these  circumstances  it  ap- 
pears to  me  to  be  that  we  have  only  to  con- 
sider what  is  the  amount  of  the  profit  that 
the  plaintiffs  would  have  gained  by  the  de- 
fendants' performing  their  contract.  They 
would  undoubtedly  have  gained  the  differ- 
ence between  the  amount  of  their  expendi- 


a  contract  for  the  purchase  of  a  sawmill  and 
oatfit.  cannot  be  recovered  in  an  action  for  a 
breach  of  the  contract,  as  they  are  too  remote 
and  contingent,  and  evidence  concerning  them 
Is  properly  rejected.  Wiilingham  v.  Hooven, 
74  Ga.  233,  68  Am.  Rep.  435. 

And  a  purchaser  of  a  sawmill  warranted  by 
the  vendor  to  be  in  complete  rnnning  order 
and  the  sawb  to  be  free  from  flaws  and  as  true 
as  saws  can  be  made,  cannot  recover  damages 
for  breach  of  the  warranty  on  account  of  fall- 
are  to  furnish  suitable  saws,  whereby  he  was 
unable  to  fulfll  a  favorable  contract,  as  such 
damages  would  be  in  the  nature  of  future  prof- 
Its,  and  too  remote  and  contingent,  the  sale  of 
the  mill  not  having  been  made  with  reference 
to  such  contract.  Gaar  v.  Snook,  1  Ohio  C.  C. 
250. 

Nor  can  a  purchaser  of  a  brick  drying  ma- 
•chine  recoup  on  the  ground  of  a  breach  of  war- 
ranty of  the  machine  for  the  prospective  profits 
he  would  have  made  on  a  rising  market,  if 
The  capacity  of  the  machine  had  been  as  war- 
ranted, in  an  action  on  a  promissory  note  given 
for  the  purchase  price,  as  such  damages  are 
too  remote,  speculative,  conjectural,  and  un- 
4%rtaln  to  be  within  the  contemplation  of  the 
parties.  Moulthrop  v.  Hyett,  105  Ala.  493,  17 
So    32. 

And  while  the  rental  value  of  a  dry  crush- 
ing silver  ore  mill  and  its  connecting  appara- 
tus may  be  shown  by  proving  the  value  or 
amount  of  ore  delivered  or  milled,  to  show  the 
<!ai)acity  of  tho  mill,  in  an  action  on  a  note 
irtven  therefor  in  which  the  defense  was  in- 
terposed that  the  mill  was  defective,  it 
•cannot  be  given  to  show  the  actual 
loss  of  use  of  the  machinery  during  the  period 
of  stoppage  due  to  the  defects  or  the  loss  of 
profits  that  would  have  accrued  but  for  the  de- 
fective !nachinery,  as  such  profits  are  too  re- 
mote and  speculative  to  be  capable  of  ascer- 
tainment. New  York  &  C.  Min.  Syndicate  & 
Co.  V.  Fraser,  130  U.  S.  611,  32  L.  ed.  1031,  9 
Sup.  Ct.  Rep.  665. 

And  breach  by  the  manufacturer  of  an  en> 
gine,  of  warranty  of  its  capacity  to  do  the  work 
of  elevating  and  cleaning  the  grain  at  the  pur- 
chaser's warehouse,  by  delivering  an  engine 
nvhich  could  not  be  made  to  do  the  work,  war- 
rants a  recovery  by  the  purchaser  of  the  ex- 
pense Incurred  in  employing  men  and  teams  to 
work,  and  furnishing  materials  to  be  used  in 
putting  up  the  engine,  and  for  damages  result- 
ing from  the  failure  of  the  engine  to  elevate 
grain,  so  that  he  was  unable  to  properly  store 
or  care  for  it,  and  was  compelled  to  leave  a 
lar^e  amount  out  of  doors,  where  it  was  dam- 
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aged  by  the  elements;  but  if  he  Is  entitled  to 
recover  for  the  loss  of  profits  in  his  business, 
he  cannot  do  so  under  an  allegation  that  he  had 
lost  his  customers  who  had  takea  sacks  and 
would  have  stored  wheat  with  him,  and  that  he 
had  lost  business,  and  that  he  was  to  have  the 
storing  and  caring  for  grain,  where  he  does 
not  state  what  profits  he  could  have  made  on 
these  contracts,  and,  for  all  that  appears,  the 
expense  of  storing,  work,  and  losses  attending 
it  might  be  more  than  what  he  was  to  receive. 
Drake  v.  Sears,  8  Or.  209. 

An  instruction  that  damages  for  breach  of 
warranty  of  machines  do  not  include  probable 
profits  or  prospective  gains  implies  that  such 
damages  as  do  not  include  probable  profits  or 
prospective  gains  might  be  recovered,  and  are 
proper.  Underwood  v.  Wolf,  131  111.  425,  23 
N.  E.  698. 

See  also,  on  this  subject,  cases  cited  under 
General  rules,  supra,  II.  f,  1. 

8.  Purchase  to  resell. 

A  vendee  who  takes  a  warranty  and  gives 
notice  that  he  buys  to  sell  again  in  another 
mai'iet  may  include  in  his  damages  for  breach 
of  the  contract  both  the  loss  he  actually  sus- 
tained by  reason  of  the  breach  and  also  the 
profits  he  would  have  made  uppa  the  resale  had 
the  article  been  what  it  was  warranted  to  be. 
Lewis  V.  Rountree,  79  N.  C.  122,  28  Am.  Rep. 
309. 

The  rule  that  a  purchaser  of  an  article  which 
is  not  of  the  quality  bargained  for  is  entitled  to 
recover  the  difference  between  the  contract 
price  and  the  value  of  the  article  received  in 
the  market  at  the  time  and  place  of  delivery, 
is  changed,  where  the  vendor  knows  that  the 
purchaser  has  aiu  existing  coiitract  for  a  resale 
at  an  advanced  price,  and  that  the  purchase 
is  made  to  fulfil  such  contract,  and  the  vendor 
agrees  to  supply  the  article  to  enable  him  to 
do  so:  as  in  such  case  the  profits  which  would 
accrue  to  the  purchaser  upon  fulfilling  the  con- 
tract of  resale  may  be  justly  said  to  have  en- 
tered into  tho  contemplation  of  the  parties. 
Carpenter  v.  First  Nat.  Bank,  119  111.  352,  10 
N    E.  18. 

Thus,  the  measure  of  damages  In  an  action 
for  a  breach  of  warranty  of  a  quantity  of  rosin, 
purchased  with  the  vendor's  knowledge  that  it 
was  bought  to  ship  and  sell  in  some  other  mar- 
ket. Is  the  diflPerence  between  what  the  rosin 
would  have  sold  for  in  a  reasonable  time  after 
its  purchase  In  the  market  which  the  purchaser 
selected  if  it  had  been  what  it  was  warranted 
to  be,  and  the  sum  it  did  actually  sell  for  or 
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tiire  in  raisiog  the  ooaJ,  added  to  the  value 
of  the  ooal  itself,  had  it  remained  unraised 
and  unsold  in  the  mine,  .  .  .  and  the 
contract  price  of  19».  per  ton,  which  they 
would  have  received  for  the  coals  had  the 
contract  been  duly  performed;  and  that  dif- 
ference is  the  sum  which  the  plaintifTs  are 
entitled  to  recover." 

That  case  seems  to  have  been  well  consid- 
ered, and  is  quite  similar,  in  its  facts,  to  the 


present  one.  I  think  we  should  conclude- 
that  there  w&s  no  error  in  the  instructiott 
given  by  the  trial  judge  to  the  jury,  and 
this  conclusion  makes  it  unnecessary  for  us- 
to  consider  any  of  the  other  exceptions  ii^ 
the  case. 

The  judgmeiit  appealed  from  should  he  af- 
firmed, \vith  costs. 

All  concur. 


could  have  been  sold  for  in  the  market  being 
what  it  was.  Lewis  v.  Rountree,  79  N.  C.  122, 
28  Am.  Rep.  309. 

And  a  vendctr  of  hams  who  warrants  them 
to  be  first  el  ass,  purchased  In  Chicago  for  a 
Salt  LtLke  customer  to  the  knowledge  of  the 
vendor,  is  liable  for  the  breach  of  the  warranty 
for  the  dlflTerence  between  the  price  paid  at 
Chicago  or  what  they  were  worth  when  deliv- 
ered, together  with  the  freight  on  them  from 
Chicago  to  Salt  I^ke  City,  and  the  profits 
which  might  reasonably  be  expected  on  resale 
at  the  latter  place.  Thorne  ▼.  McVeagh,  75 
111.  84. 

And  loss  of  profits  by  a  dealer  in  bicycles, 
which  had  been  purchased  and  returned  by  the 
purchasers  because  defective,  is  a  proper  ele- 
ment of  damages  in  an  action  by  the  dealer 
against  the  manufacturer  for  breach  of  war- 
ranty of  the  bicycles,  as  such  loss  must  have 
been  within  the  contemplation  of  the  parties 
when  the  purchase  was  made  as  probable  con- 
sequences of  a  breach  of  the  warranty,  the 
manufacturer  knowing  that  the  bicycles  were 
purchased  by  the  dealer  for  sale  in  his  trade. 
Burr  V.  Redhead,  52  Neb.  617,  72  N.  W.  1058. 

So,  the  defendant  in  an  action  to  recover  for 
harrow  teeth  furnished  by  the  plaintiff  during 
a  certain  year  may  recoup  damages  on  the 
ground  that  the  teeth  furnished  were  not  prop- 
erly tempered  and  not  equal  to  sample,  both 
for  the  profits  which  he  would  have  made,  and 
expenses  incurred  in  making  sales,  where  it 
appears  that  the  contract  was  made  with  refer- 
ence to  the  defendant's  season  trade,  as  in  such 
case  the  profits  to  be  derived  from  a  resale 
of  the  goods  were  within  the  contemplation  of 
both  parties  when  they  made  the  contract. 
Harrow  Spring  Co.  v.  Whipple  Harrow  Co.  90 
Mich.  147,  61  N.  W.  197. 

And  breach  of  warranty  on  a  sale  of  seed 
barley,  pursuant  to  and  in  reliance  upon  which 
the  purchaser  resold  it  to  another  with  a  simi- 
lar warranty,  and  the  last  purchaser  sows  it 
and  obtains  an  inferior  crop,  entitles  the  first 
purchaser  to  recover  of  his  vendor  for  his 
breach  of  warranty  the  amount  for  which  he 
became  liable  for  his  breach  of  warranty  to  his 
vendee  because  of  the  defective  crop.  Randall 
V.  Raper,  El.  BI.  &  El.  84,  27  L.  J.  Q.  B.  N.  S. 
266,  4  Jur.   N.   S.  662. 

As  in  case  of  purchase  and  warranty  for  a 
special  purpose  or  use,  however,  the  profits  to 
be  allowed  must  have  been  proximate,  certain, 
and  within  the  contemplation  of  the  parties  at 
the  time  of  the  sale. 

Thus,  loss  of  contracts  by  a  purchaser  of 
cement  which  he  had  hoped  to  obtain  if  his 
work  on  the  contract  in  hand  should  be  suc- 
cefisful,  and  the  impairment  of  the'  value  of 
patents  owned  by  him  because  of  the  inferior 
quality  of  the  cement  sold  and  delivered  to  him, 
are  consequences  too  remote  to  be  set  up  in  de- 
fense of  an  action  for  a  balance  due  for  the  pur- 
chase price  of  the  cement  sold  and  delivered. 
Ralph  V.  Rathbum  Co.  21  C.  C.  A.  584,  39  U. 
S.  App.  297,  75  Fed.  971. 

Ajid  a  purchaser  of  lumber  which  proves  to 
be  of  a  quality  Inferior  to  that  bargained  for 
is  not  entitled  to  recover  of  his  vendor  for  dam- 
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ages  which  he  supposed  he  had  sustained  ii> 
the  loss  of  the  sale  of  the  lumber  at  a  profitable- 
advance,  through  its  defective  quality.  McAl- 
pin  V.  Lee,  12  Conn.  129,  30  Am.  Dec.  609. 

And  breach  of  warranty  on  the  sale  of  a 
large  quantity  of  eggs  and  potatoes,  that  the- 
eggs  were  strictly  fresh  and  the  potatoes  good, 
authorizes  a  recovery  of  the  dlfTerence  between 
the  contract  price  and  the  value  of  the  eggB 
and  potatoes  in  the  market  at  the  time  and 
place  of  delivery,  but  does  not  authorise  a  re- 
covery for  loss  of  profits  which  the  purchaser 
could  have  made  by  a  resale  of  the  eggs  and 
potatoes  if  it  had  been  made.  English  v. 
Spokane  Commission  Co.  6  C.  C.  A.  416,  15  U. 
S.  App.  218,  67  Fed.  461. 

Nor  can  a  purchaser  of  a  horse  recover 
against  the  vendor  thereof  for  a  breach  of  war- 
ranty for  the  loss  of  a  bargain  of  resale  of  the 
horse  as  special  damages,  though  the  contract 
of  resale  at  a  profit  had  been  actually  com- 
pleted before  the  unsoundness  was  discovered. 
Clare  v.  Maynard,  6  Ad.  &  Bl.  619,  1  Nev.  St 
P.  701,  1  W.  W.  &  H.  274,  7  Car.  &  P.  741. 

And  where  a  wholesaler  sells  a  large  quan- 
tity of  plated  chain  goods  to  a  retail  dealer,, 
guaranteeing  that  the  chains  will  wear  five- 
jears,  and  the  retail  dealer  sells  lots  to  dif- 
ferent customers,  and,  a  part  of  them  wearing- 
but  a  few  months,  the  whole  are  returned,  only 
such  goods  will  be  deemed  to  be  Included  in  the- 
guaranty  as  had  been  worn  and  fallen  short 
of  the  guaranty,  sod  on  that  account  returned. 
And  the  loss  of  profits  on  goods  returned  be- 
cause other  goods  purchased  by  the  same  party 
had  fallen  short  of  the  guaranty  cannot  be  re- 
covered.    Smith  V.  Sipe,  25  Ohio  L.  J.  395. 

And  where  a  contract  between  a  merchant  Id 
Canton  and  a  merchant  in  Philadelphia  for  the 
purchase  of  teas  of  a  certain  quality  for  sale 
in  Amsterdam  is  broken  by  delivery  of  teas 
which  were  not  of  the  quality  stated  in  the 
contract,  the  sales  at  Amsterdam  of  teas  of 
prime  quality  compared  with  the  sales  of  the 
teas  furnished  under  the  contract  furnish  the 
rate,  but  not  the  amount,  of  loss  which  is  to  be 
applied  to  the  first  cost  in  Canton;  but  a  sup- 
posed gain  from  the  difference  of  exchange  can- 
not be  allowed.  Gllplns  v.  Consequa,  Pet.  C.  C. 
86,  Fed.  Cas.  No.  6,452. 

So,  in  Clare  v.  Maynard,  6  Ad.  &  El.  519.  1 
Nev.  &  P.  701,  1  W.  W.  &  H.  274,  7  Car.  &  P. 
741,  the  question  was  raised  but  not  decided, 
whether  the  measure  of  damages  In  an  action 
for  breach  of  warranty  of  the  soundness  of  a 
horse,  is  the  difference  between  the  price  given 
by  the  purchaser  and  that  ultimately  obtained 
by  him  on  a  resale,  or  the  difference  between 
the  price  obtained  on  resale  and  the  actual 
value  of  the  horse  If  he  had  been  sound  at  the 
time  of  the  resale. 

See  also  Hamilton  v.  MaglU,  Ir.  L.  R.  12  C. 
L.  186,  supra,  II.  b,  3. 

g.  Sale  of   a  huaineas,  goodwill,   or  excluaire 
rii/ht. 

It  would  seem  that  the  loss  of  profits  as  a 
consequence  of  a  breach  must  necessarily  have 
been   within  the  contemplation  of  the  parties 
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to  a  contract  for  the  sale  of  a  baslness  Inclad- 
ing  ttie  goodwill  and  an  agreement  not  to  carry 
on  a  similar  competing  business.  The  right 
to  recover  for  loss  of  profits  for  the  breach, 
therefore,  depends  solely  upon  the  question  of 
remoteness,  contingency,  and  uncertainty. 

Thus,  breach  by  a  vendor  of  a  business  and 
business  premises  of  a  contract  not  to  engage 
In  the  same  business  for  a  designated  period, 
authorizes  a  recovery  by  the  injured  party  of 
the  damages  naturally  and  proximately  result- 
ing therefrom,  which  include  any  gain  pre- 
vented, which  could  be  certainly  shown  to 
have  resulted  from  the  competition,  as  the  ob- 
ject of  the  contract  is  to  secure  the  business 
purchased  against  any  loss  of  profit  which 
might  result  from  a  competitive  business  car> 
rled  on  by  the  vendor.  Hitchcock  v.  Anthony, 
28  C.  C.  A.  80.  64  U.  8.  App.  439,  83  Fed.  779. 

And  where  one  person  has  by  contract  the 
exclusive  right  to  buy  from  another,  and  resell 
within  a  certain  territory,  goods  in  which  such 
other  person  enjoys  a  monopoly,  and  such  other 
person.  In  violation  of  his  contract,  sells  such 
goods  to  other  persons  within  the  territory,  the 
measure  of  damages  is  the  profit  which  such 
first  person  may  with  reasonable  certainty 
show  that  he  would  have  realized  if  the  con- 
tract had  been  performed  by  the  other  party. 
Russell  T.  Horn,  B.  A  F.  Mfg.  Co.  41  Neb.  667, 
59  N.  W.  901. 

And  the  past  profits  of  a  business  are  ad- 
missible In  evidence  in  an  action  for  breach 
of  contract  not  to  go  into  the  same  business  in 
competition  therewith  as  bearing  upon  the 
future  profits  prevented.  Hitchcock  v.  An- 
thony, 28  C.  C.  A.  80,  54  U.  S.  App.  489,  83 
Fed.  779. 

So,  breach  of  a  contract  by  a  vendor  of  hotel 
property  with  the  vendee  not  to  engage  in 
hotel  business  within  the  limits  of  the  city  dur- 
ing the  time  the  vendee  remains  proprietor  of 
the  hotel  purchased,  consisting  of  the  act  of 
opening  and  keeping  open  a  new  hotel  result- 
ing in  the  diversion  of  patronage  and  loss  of 
business  or  profits,  warrants  a  recovery,  and 
the  amount  of  such  loss  or  diversion  is  the 
proper  measure  of  damages.  Lashus  v.  Chamber- 
lain, 5  Utah,  140,  13  Pac.  861. 

And  breach  by  the  lessor  of  a  hotel  of  a  con- 
tract not  to  rent  an  adjoining  building  for  the 
purpose  of  conducting  a  hotel  or  any  similar 
business  entitles  the  lessee  to  a  recovery  of 
the  amount  of  loss  he  has  sustained  and  the 
profit  which  he  has  been  deprived  of,  with  the 
qualifications  stated  in  La.  Civ.  Code,  art.  1928, 
provided  he  can  fix  accurately  the  damages  re- 
sulting from  such  violation.  Smith  v.  Thlelen, 
17  La.  Ann.  239. 

And  the  owner  of  a  hotel,  who  exchanged  It 
with  another  owner  for  his  hotel,  the  latter 
covenanting  in  his  deed  that  the  hotel  he  took 
should  not  be  used  for  hotel  purposes  for  a  des- 
ignated period,  which  covenant  he  afterwards 
broke,  may  show,  in  an  action  for  the  breach, 
loss  of  patronage  resulting  from  the  operation 
of  the  other  hotel,  such  evidence  being  the  best 
attainable  evidence  of  the  loss  of  profits  un- 
der the  circumstances.  Wittenberg  v.  Molly- 
neaux  (Neb.)   88  N.  W.  842. 

But  proof  that  the  daily  receipts  of  a  hotel 
decreased  a  designated  amount  after  a  simi- 
lar business  was  opened  in  an  adjoining  build- 
ing, because  the  customers  who  frequented  the 
hotel  resorted  to  the  adjoining  one,  is  not  suf- 
ficient to  show  the  profits  which  the  proprietor 
of  the  hotel  would  have  made  out  of  the  cus- 
tomers who  left  him,  so  as  to  warrant  their 
recovery  in  an  action  against  his  lessor  for 
breach  of  covenant  not  to  let  the  adjoining 
building  for  hotel  purposes,  where  the  aggre- 
gate of  the  decrease  In  the  receipts  la  not 
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shown  to  be  exclusive  of  the  expense  of  con- 
ducting the  business,  and  it  does  not  appear 
that  the  original  hotel  would  have  received 
the  benefit  of  the  patronage  of  such  custom- 
ers had  the  adjoining  establishment  not  opened. 
Smith  V.  Thlelen,  17  La.  Ann.  239. 

So,  damages  suffered  by  persons  engaged  in 
the  business  of  exporting  agricultural  tools,, 
from  breach  by  a  manufacturer  of  an  agree- 
ment to  give  them  their  exclusive  export  trade 
in  lawn-mowers,  by  selling  to  others  for  such 
trade,  is  what  It  may  be  fairly  assumed  they 
would  have  gained  if  they  had  been  allowed  to 
have  what  was  secured  to  them  by  the  con- 
tract, the  exclusive  sale  of  the  mowers  In  for- 
eign markets,  to  be  exported,  which  would  be 
measured  by  the  difference  between  what  they 
paid  the  manufacturers  for  the  mowers  and 
the  average  price  they  ordinarily  obtained  for 
them  from  the  exporters  and  foreign  custom- 
ers. Carr  v.  Hills  Archimedean  Lawn  Mower 
Co.  12  Daly,  332. 

And  testimony  on  behalf  of  the  purchaser  of 
the  stock  and  business  of  an  undertaker,  who- 
agreed  not  to  start  an  undertaking  business  In 
the  same  place  as  long  as  the  purchaser  re- 
mained In  business,  as  to  the  amount  of  busi- 
ness done  by  the  vendor  after  he  reopened  and 
as  to  the  amount  of  his  profits,  and  as  to  the- 
business  and  profits  of  the  vendee  since  hi» 
purchase,  is  admissible  In  an  action  for  breach 
of  the  agreement  not  to  go  into  the  business, 
as  tending  to  show  that  the  purchaser  wa& 
damaged,  and  the  amount  of  his  damage. 
Welsh  V.  Morris,  81  Tex.  169,  16  S.  W.  744. 

And  proof,  in  an  action  for  breach  of  an 
agreement  not  to  engage  In  a  certain  business 
In  a  designated  township  In  competition  with 
the  other  party  to  the  contract,  concerning  the 
length  of  time  during  which  the  party  In  fault 
had  been  In  business  in  violation  of  his  con- 
tract, the  amount  of  his  stpck,  the  number  and 
amount  of  his  sales,  who  were  his  customers, 
and  the  loss  of  sales  by  the  party  Injured  by 
the  breach,  is  sufficient  to  authorize  the  Jury 
to  determine  with  a  sufficient  degree  of  accur- 
acy the  amount  of  the  damages.  Heatwole  v. 
Gorrell,  35  Kan.  692,  12  Pac.  135. 

So,  where  one  who  contracted  with  an  ex- 
position company  for  the  exclusive  privilege  of 
selling  cigars  on  the  exposition  grounds,  which 
contract  was  violated  by  the  exposition  com- 
pany by  permitting  others  to  sell  cigars  on  the 
grounds,  the  cigars  sold  by  others  should  be 
treated  as  if  they  had  been  sold  by  the  exposi- 
tion company,  and  the  party  contracting  for 
the  exclusive  privilege  is  entitled  to  be  al- 
lowed such  profits  thereon  as  he  would  have 
made  had  he  sold  the  same  amount  of  goods, 
where  it  appears  that  his  business  was  profit- 
able, and  that  he  had  made  all  his  prepara- 
tions to  do  the  entire  business,  so  that  It  would 
have  cost  him  little  if  anything,  more  to  have 
sold  all  the  cigars  that  were  sold  on  the 
ground.  Whorley  v.  Tennessee  Centennial  Ex- 
position Co.  (Tenn.  Ch.  App.)  62  S.  W.  346. 

And  such  a  contract,  a  part  of  the  considera- 
tion for  which  was  a  percentage  on  the  gross 
profits,  cannot  be  treated  as  abandoned,  and 
the  lessee's  liability  to  the  lessors  be  determined 
on  a  quantum  meruit  In  an  action  for  breach 
of  contract  In  permitting  others  to  sell,  where 
In  such  suit  the  exposition  company  Insisted 
upon  Its  rights  under  the  contract.     Ibid. 

And  the  exposition  company  cannot  escape 
liability  for  profits  lost  through  Its  permitting 
a  club  to  sell  cigars  within  the  limits  of  \tf> 
grounds,  on  the  theory  that  the  club  was  a  cor- 
poration organized  under  the  law  of  the  state 
by  which  it  was  authorized  to  sell  cigars,  and 
that    the    lessee   of    the    privilege    must    have- 
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IcnowD  th&t  fact  and  contracted  in  view  there- 
of.    Ibid. 

And  estimates  made  by  witnesses  from  'ob- 
servation as  to  the  sales  made  at  cigar  stands 
belonging  to  the  person  contracting  for  the  ex- 
clusive privilege  of  selling  the  cigars,  and  of 
sales  made  at  other  stands  permitted  upon  the 
grounds  in  violation  of  the  contract,  are  compe- 
tent, in  an  action  for  the  breach,  as  a  basis  on 
•which  to  estlDcate  the  amount  of  profits  lost 
to  him  which  could  be  allowed  as  damages. 
Ibid. 

But  breach  of  a  contract  betwewi  two  illn- 
mlnating  companies,  by  which  one  was  to  sell 
exclusively  to  the  other  for  use  in  designated 
•counties  all  the  burners,  fixtures,  and  appli- 
ances made  by  such  company,  agreeing  not 
4cnowingly  to  sell  or  permit  other  parties  to 
sell  any  such  burners,  lamps,  etc.,  in  such  terri- 
tory, by  itself  selling  a  quantity  of  lamps  to  a 
gas  company,  does  not  warrant  a  recovery  by 
the  party  injured  of  the  profits  which  it  would 
ifaave  received  if  it  had  itself  made  the  sale  of 
the  lamps  sold  by  the  other  i>arty,  as  it  Is  whol- 
ly uncertain  that  it  would  have  been  able  to 
make  such  sales.  Cincinnati  Siemens-Lungren 
Oas  Illuminating  Co.  v.  Western  Siemens-Liin- 
gren  Co.  152  U.  S.  200,  38  L.  ed.  411,  14  Sup. 
<:t.  Rep.  523. 

So,  breach  of  contract  by  a  physician  who 
sold  his  practice  to  another,  and  agreed  to  quit 
practice  in  his  favor,  by  afterwards  resuming 
practice  in  the  same  neighborhood,  entitles  the 
other  to  a  recovery  of  the  value  of  the  practice 
which  the  purchaser  lost  between  the  time 
when  the  seller  resumed  his  practice  and  the 
time  of  instituting  the  suit  therefor.  Warfleld 
V.  Booth,  33  Md.  63. 

Itut  a  physician  who  purchased  the  practice 
of  another  cannot  recover  damages  in  an  action 
for  a  breach  of  the  contract  of  sale  of  the  busi- 
ness by  making  prescriptions  and  professional 
•calls,  for  the  amount  he  might  have  made  from 
professional  practice  elsewhere  if  the  contract 
had  not  been  made  and  violated.  Rigney  v. 
Monette,  47  La.  Ann.  648,  17  So.  211. 

So,  a  shipper  having  a  contract  with  a  manu- 
facturer of  bitters  to  furnish  him  with  bitters 
at  a  specified  price,  the  manufacturer  agree- 
ing not  to  appoint  any  other  Jobber  in  the  same 
counties  during  the  continuance  of  the  contract, 
which  contract  is  broken  by  the  appointment 
of  another  Jobber,  who  makes  sales  in  his  coun- 
ties, is -entitled  to  counterclaim  In  an  action  for 
the  bitters  for  what  would  have  been  his  prof- 
it If  he  himself  had  made  the  sales  made  by 
the  other  Jobber.  Dr.  Harter  Medicine  Co.  v. 
Uopkins,  83  Wis.  309,  53  N.  W.  601. 

But  the  injury  resulting  from  a  breach  of 
agreement  by  the  proprietor  of  a  beautlfier  for 
women  made  with  druggists,  In  consideration 
of  an  order  given  her  to  add  their  names  at 
the  bottom  of  her  advertisements  in  certain 
papers,  stating  that  a  full  line  of  her  remedies 
could  be  had  at  their  stores,  by  appointing  oth- 
er agents  in  that  place,  is  the  loss  of  such  prof- 
it as  would  have  resulted  from  the  advertising, 
which  is  a  matter  of  mere  conjecture,  and  not 
recoverable  as  damages.  Stevens  v.  Yale,  118 
Mich.  680,  72  N.  W.  5. 

And  the  damages  for  violation  of  an  agree- 
ment not  to  sell  a  certain  balsam  of  wild  cherry 
within  a  certain  territory  belonging  to  the  oth- 
er party  to  the  contract  must  be  determined 
by  a  computation  of  the  profits  actually  made 
by  the  party  violating  the  contract,  and  not  of 
tho  profits  which  he  might  have  made,  and  a 
computation  by  substituting  the  cost  to  the 
party  injured  of  making  and  selling  the  balsam 
I'oi  the  cost  to  the  other  party  of  the  same 
items,  is  not  proper,  as  the  business  of  selling  | 
nostrums  and  medicines  of  that  class  depends 
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more  upon  the  expedients  employed  to  recom- 
mend them  to  the  public  than  upon  the  merits 
of  the  medicine.     Fowle  ▼.  Park,  48  Fed.  789. 

So,  the  defendant  in  an  action  upon  notes 
given  for  the  purchase  price  of  certain  milk 
cans  cannot  set  up  In  recoupment  that  the 
notes  were  given  for  the  full  and  exclusive 
right  to  use  such  cans  within  a  designated  ter- 
ritory, and  that  the  territory  had  been  used, 
occupied,  and  enjoyed  by  another  creamery 
which  had  used  and  gathered  cream  within 
the  territory  with  that  kind  of  can,  in  viola- 
tion of  the  agreement,  and  offset  damages  con- 
sisting In  a  loss  of  profits  which  they  would 
have  made  had  they  been  permitted  the  sole 
and  exclusive  use  of  such  cans  in  the  territory 
designated,  where  It  does  not  appear  that  the 
people  in  this  territory  would  have  supplied 
their  cream  to  his  creamery  In  preference  to 
other  creameries  in  other  cans,  as  there  is 
nothing  tangible  upon  which  a  Jury  can  base 
an  estimate  of  the  loss  of  profits  on  account 
of  competition  with  another  company  using  the 
same  cans.  Davis  v.  Davis,  84  Mich.  824,  47 
N.  W.  565. 

And  a  stipulation  In  a  contract  of  sale  of  a 
quantity  of  blankets,  that  the  vendor  would 
not  sell  blankets  to  anyone  else  in  his  place  of 
location,  there  being  nothing  in  the  contract 
as  to  any  further  sale  of  blankets  between  them, 
continues  and  requires  the  vendor  to  refrain 
from  sales  in  such  place  until  the  vendee  sells 
in  the  ordinary  course  of  business  the  blankets 
which  he  bought  on  the  faith  of  such  contract, 
but  does  not  warrant  a  recovery  for  loss  of 
profits  on  the  sale  of  blanketn  which  the  ven- 
dee afterwards  purchased  of  the  vendor  after 
the  vendor  had  sold  to  others  In  the  same  place, 
but  before  the  vendee  was  aware  of  such  sale. 
Saddlery  Hardware  Mfg.  Co.  v.  Hillsborough 
Mills,  68  N.  H.  216,  44  Atl.  800. 

And  evidence  that  the  agent  of  the  purchas- 
er stated  to  the  treasurer  of  the  vendor  that 
if  the  purchaser  had  the  exclusive  sale  he  could 
probably  sell  3,000  blankets,  made  at  the  time 
of  a  purchase  of  662  blankets,  is  Inadmissible 
in  an  action  by  the  vendee  against  the  vendor 
for  breach  of  a  covenant  to  sell  to  no  one  else 
In  the  vendee's  place  of  location,  whereby  he 
lost  the  profits  on  the  sale  of  blankets  after- 
wards purchased,  both  because  merged  In  the 
subsequent  written  contract,  and  because  It 
has  no  tendency  to  show  an  agreement  to  pur- 
chase more  blankets.    Ibid. 

See  also  Schlelder  v.  Dielman,  44  La.  Ann. 
462,  10  So.  984,  suttra,  II.  d,  2. 

h.  Breach  of  contract  to  convey  real  estate. 

1.  General  statement  as  to. 

The  question  as  to  the  right  of  a  vendee  to 
recover  for  profits  lost  through  breach  by  his 
vendor  of  a  contract  to  convey  real  estate 
seems  to  depend  upon  whether  or  not,  in  refus- 
ing to  convey,  the  vendor  acted  In  good  faith. 

In  breaches  of  contract  to  convey  real  estate, 
if  the  party  breaking  the  contract  acts  In  good 
faith,  the  contract  price  is  the  measure  of 
damages,  but  If  he  acts  mala  fide,  the  vendee 
may  recover  all  the  damages  he  has  sustained 
by  reason  of  the  breach.  Tracy  v.  Gunn,  29 
Kan.  508;  Baldwin  v.  Munn,  2  Wend.  399,  20 
Am.  Dec.  627 ;  and  see  also  cases  set  forth  in- 
fra, II.  h,  2,  and  II.  h,  8. 

In  this  class  of  cases  the  courts  have  treated 
the  difference  between  the  contract  price  of 
property  sold  or  agreed  to  be  sold  and  the 
market  value  thereof  as  profits  to  some  extent, 
and  treated  the  right  to  recover  such  differ- 
ence, in  an  action  for  breach  of  contract  to 
convey,  as  a  right  to  recover  for  profits  lost 
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throQsh  the  breach,  rather  than  as  a  mere  right 
•of  the  vendee  to  be  placed  In  the  position  In 
which  the  fultllment  of  his  contract  would 
haye  placed  him,  as  is  the  case  with  refer- 
ence to  contracts  pertaining  to  personal  prop- 
erty. This  Is  probably  owing  to  the  fact  that 
because  of  the  Inherent  differences  in  different 
pieces  of  real  estate  one  piece  could  not  be 
deemed  a  substltnte  for  another,  and  a  vendee 
could  not  be  deemed  to  have  been  compensated 
by  the  loss  of  one  by  being  enabled  to  go  Into 
the  market  and  purchase  another.  Cases  with 
reference  to  the  right  to  recover  such  differ- 
ence, therefore,  have  been  Inclnded  in  this  sut>- 
•dlvlslon,  though  that  class  of  cases  is  elsewhere 
rejected. 

2.  When  vendor  aots  in  good  faith. 

The  vendee  In  a  contract  for  the  sale  of  land 
is  not  ordinarily  entitled,  upon  breach  and  fail- 
ure to  convey,  to  recover  of  the  vendor  dam- 
ages, measured  by  the  goodness  of  his  bargain 
or  the  financial  benefit  that  would  result  from 
performance.  It  is  only  when  the  vendor  is 
for  some  reason  chargeable  with  bad  faith  in 
the  matter  that  recovery  beyond  nominal  dam- 
ages on  that  account  can  be  had.  Northridge 
V.  Moore,  118  N.  Y.  419,  23  N.  E.  670 ;  Boyd  v. 
Oe  Lancey,  17  App.  Dlv.  567,  46  N.  Y.  Supp. 

Ordinarily  the  plaintiff  in  an  action  on  the 
case  for  breach  of  an  agreement  to  convey  land 
is  entitled  to  recover  what  he  paid  and  ex- 
pended by  way  of  obtaining  the  title  Ife  bar- 
gained for,  but  he  can  recover  nothing  to  com- 
pensate him  for  the  loss  of  his  bargain.  Du- 
mars  v.  Miller,  34  Pa.  819 ;  Hertzog  v.  Hertzog, 
;;4  Pa.  42S. 

Thus,  breach  of  a  parol  contract  for  the  con- 
veyance of  land  in  consideration  of  money  paid 
and  services  rendered  warrants  a  recovery  of 
the  consideration  paid,  measured  by  the  value 
of  the  services  a<nd  the  amount  paid,  and  not 
by  the  market  value  of  the  land.  Hertzog  v. 
Hertzog,  34  Pa.  428. 

And  the  measure  of  damages  in  case  one, 
believing  he  has  a  right  to  convey  real  estate, 
contracts  in  good  faith  to  do  so,  but  is  pre- 
▼ented  from  fulfilling  his  contract  by  failure  of 
title,  is  the  amount  of  the  advance  payment 
with  interest,  and  cot  the  alleged  profit  which 
would  have  accrued  from  the  purchase.  Mor- 
gan V.  Bell,  3  Wash.  654,  16  L.  R.  A.  614,  28 
Pac.  926;  Letcher  v.  Woodson,  1  Brock.  212, 
Fed.  Cas.  No.  8,280;  Pumpelly  v.  Phelps,  40 
N.  Y.  60,  100  Am.  Dec.  4G8;  Northridge  v. 
Moore,  118  N.  Y.  419,  23  N.  E.  670;  Flureau 
V.  Thomhill,  2  W.  Bl.  1077 ;  Bltner  v.  Brough, 
11  Pa.  127 ;  Drake  v.  Baker,  84  N.  J.  L.  358. 

i^lthough  it  appears  that  a  considerable  prof- 
it might  have  been  derived  by  him  from  the 
completion  of  the  purchase.  Bitner  v.  Brough, 
11  Pa.  127. 

And  the  rule  is  the  same  where  the  vendor 
fails  to  make  a  good  title  pursuant  to  his  con- 
tract, because  It  was  afterwards  discovered 
that  he  had  an  equitable  title  only.  Pounsett 
V.  Fuller,  17  C.  B.  660,  25  L.  J.  C.  P.  N.  S.  145. 

But  the  vendee  may  recover  the  expenses 
incurred  In  examining  the  title  with  interest. 
Northridge  y.  Moore,  118  N.  Y.  419,  23  N.  E. 
570. 

'  And  where  a  vendor  undertook  to  make  good 
title,  and  was  warranted  in  honestly  thinking 
that  he  would  be  able  to  do  so,  and  it  turned 
out  that  he  could  not,  and  consequently  the 
contract  was  broken,  the  ]^urchaser  must  show 
that  the  damages  which  he  seeks  to  recover 
arose  from  the  acts  of  the  vendor,  and  not  from 
his  own  haste,  and  while  he  might  recover  the 
profit  which  would  have  arisen  from  a  resale, '  &  R.  22,  infra, 
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if  they  are  offered  by  him  for  a  resale  too  sopB* 
it  Is  at  his  own  peril,  and  the  damages,  if  any* 
resulting  from  such  offer,  are  not  recoverable^ 
Walker  v.  Moore,  10  Barn.  &  C.  416. 

In  the  above  case  Hopkins  v.  Grazebrook,  6 
Bam.  &  C.  31,  9  Dowl.  &  R.  22,  infra,  II.  h, 
3,  wajB  distinguished  upon  the  ground  that  there 
the  defendant  had  sold  property  as  his  own, 
which  was  not  so,  and  the  court  was  of  the 
opinion  that,  the  defendant  being  in  fault  by 
representing  himself  to  be  the  owner  of  the 
property,  the  plaintiff's  right  was  not  Festrlcted 
to  nominal  damages. 

8o,  one  who  has  an  option  for  the  purchase 
of  land  under  which  the  other  party  refuses 
to  convey,  and  who  sues  before  the  time  for 
delivery  of  the  deed,  and  immediately  after 
the  refusal,  Is  not  entitled  to  the  difference  be- 
tween the  contract  price  and  the  value  of  the 
land  at  the  time  of  the  breach.  He  is  only  en- 
titled to  the  value  of  his  contract,  and  in  the 
absence  of  proof  on  that  question  he  can  re- 
cover nominal  damages  only.  Boyd  v.  De  Lan- 
cey, 17  App.  Dlv.  667,  45  N.  Y.  Supp.  693. 

And  one  who  had  recovered  possession  of 
lands  by  an  ejectment  brought  to  get  rid  of 
a  reversionary  lease,  and  in  Ignorance  of  the 
law,  supposing  the  ejectment  had  got  rid  of 
that  lease,  makes  an  agreement  to  convey  the 
lands,  and  afterwards  the  person  entitled  to 
the  reversionary  lease  brings  ejectment  and  he 
is  turned  out  of  possession  so  as  to  be  unable 
to  make  the  conveyance,  though  liable  to  the 
vendee  for  the  actual  loss  sustained,  is  not  lia- 
ble to  him  for  the  loss  of  his  bargain.  Buck- 
ley V.  Dawson,  4  Ir.  C.  L.  Rep.  211. 

So,  one  who  agrees^  to  convey  lands  vested  in 
trustees  under  a  marriage  settlement  to  secure 
an  annuity  to  the  widow  of  a  devisor,  know- 
ing that  he  cannot  make  title  free  from  en- 
cumbrances, upon  her  parol  promise  that  In 
the  event  of  the  sale  she  would  transfer  her 
security  to  another  property,  which  she  refused 
to  do  after  the  sale,  in  consequence  of  which 
the  bargain  fails,  is  liable  to  the  purchaser 
for  his  deposit  and  expenses  of  investigating 
the  title;  but  where  he  acted  in  good  faith, 
relying  upon  the  widow's  promise,  the  purchas- 
er would  not  be  entitled  to  recover  damages 
for  the  loss  of  his  bargain.  Sikes  v.  Wild,  1 
Best  &  S.  587,  30  L.  J.  Q.  B.  N.  S.  325,  7  Jur. 
N.  S.  1280,  5  L.  T.  N.  S.  422,  10  Week.  Rep.  14, 
4  Best  &  S.  421,  32  L.  J.  Q.  B.  N.  S.  375,  8  L. 
T.  N.  S.  642,  11  Week.  Rep.  954. 

And  where  the  executors  of  a  person  pos- 
sessed of  an  agreement  for  a  twenty-one  years* 
lease  of  an  iron-ore  royalty  contracted  to  as- 
sign the  residue  of  the  term,  such  assignment 
to  be  valid,  requiring  the  consent  of  the  lessor, 
and  the  assignee  agreed  to  sell  hia  Interest  to 
another,  and  the  consent  of  the  lessor  was 
never  obtained,  the  transaction  amounts  to  a 
sale  by  the  executors  of  an  equitable  Interest 
only,  entitling  the  purchaser  to  have  the  agree- 
ment performed  subject  to  the  lessor's  right, 
to  object,  and  the  second  sale  is  merely  a  sale 
of  the  Interest  the  purchaser  had  acquired ;  and 
the  second  vendor,  having  been  willing  to  com- 
plete his  contract,  and  only  failing  because  be 
failed  to  get  the  consent  of  the  lessor,  which 
be  supposed  there  would  be  no  difficulty  In  get- 
ting, is  liable  to  the  last  vendee  for  the  deposit 
money  which  he  had  paid  and  the  expense  in- 
cidental to  the  investigation  of  the  title  only, 
and  not  for  the  loss  of  his  bargain.  Bain  v. 
FothergUl,  L.  R.  6  Exch.  69,  40  L.  J.  Exch. 
N.  S.  34.  23  L.  T.  N.  S.  670,  19  Week.  Rep. 
134.  L.  R.  7  H.  L.  158,  43  L.  J.  Exch.  N.  S. 
243,  31  L.  T.  N.  8.  387. 

In  the  above  case  Hopkins  v.  Grazebrook,  6 

I  irn.  &  C.  31,  1  Eng.  C.  L.  Rep.  31,  9  Dowl. 

II.  h,  3,  was  distinguished  bz 
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Cleasbyi  B.,  upon  the  ground  that  there  the  de- 
fendant undertook  to  make  a  good  title  by  a 
day  certain,  while  In  the  present  case  the  par- 
ties were  really  dealing,  not  with  actual  prop- 
erty, but  only  with  an  Interest  in  a  contract  rela- 
tive to  property.  And  it  was  said  by  Martin, 
B.,  that  It  is  quite  clear  from  the  judgment  In 
that  case  that  Lord  Tenterden  disapproved  of 
Flureau  v.  Thomhlll,  2  W.  Bl.  1078,  aupra, 
II.  h,  2;  but  his  ylews  haye  not  been  followed 
In  subsequent  cases,  and  the  doctrine  of  the 
former  <*!ase  therefore  ought  not  to  be  extended ; 
and  that  the  true  rule  is  laid  down  in  Bngel  ▼. 
Fitch.  L.  R.  4  Q.  B.  659,  88  L.  J.  Q.  B.  N.  S. 
804,  17  Week.  Rep.  894,  10  Best  &  S.  738,  infra, 
II.  h,  3. 

So,  In  Jones  ▼.  Dyke,  set  forth  in  Conger  t. 
Weaver,  20  N.  T.  143,  in  which  a  contract  for 
the  sale  of  real  estate  was  made  by  auctioneers 
without,  authority,  the  court  refused  to  allow 
anything  for  the  loss  of  the  bargain  though 
the  difference  between  the  value  of  the  land 
and  the  amount  agreed  to  be  paid  was  very 
large ;  and  the  same  course  was  taken  in  Bratt 
V.  Ellis,  reported  In  1  Sugd.  Vend.  14th  ed.  287. 

And  in  McNalr  v.  Compton,  85  Pa.  28,  it 
was  said  that  the  value  of  the  plaintlff*s  bar- 
gain is  not  the  measure  of  damages  in  an  ac- 
tion for  breach  of  contract.  But  the  action 
was  for  breach  of  a  parol  contract  for  the  sale 
of  land,  and  the  question  was  as  to  the  measure 
of  damages  where  the  consideration  consisted  of 
services  rendered. 

In  Klrkpatrick  v.  Downing,  58  Mo.  82,  17 
Am.  Uep.  678,  however,  it  was  held  that  the 
consideration  paid  for  land,  and  interest,  will 
be  taken  as  the  correct  vf  lue  of  the  land  in  an 
action  for  breach  of  contract  to  convey,  in  the 
absence  of  evidence  showing  any  change  In 
situation ;  but  where  the  evidence  shows  a 
change  in  the  value  of  the  land,  its  value  at 
the  time  the  breach  occurred,  and  when  the 
conveyance  ought  to  have  been  made  according 
to  the  contract,  will  furnish  the  standard  for 
damages. 

So,  the  measnre  of  damages  in  an  action  for 
breach  of  covenant  In  failing  to  convey  land  in 
an  action  at  law  is  the  purchase  money  and 
Interest,  without  any  deduction  for  rents  and 
profits  received  by  the  covenantee,  as,  if  the 
covenantee  has  had  the  possession,  and  has 
taken  the  rents  and  profits,  and  has  made  Im- 
provements or  conmiitted  wastes,  etc.,  these 
things  are  too  complicated  for  the  Jury,  and 
properly  belong  to  chancery,  and  must  be  settled 
there.     Combs  v.  Tarlton,  2  Dana,  465. 

And  a  purchaser  under  a  covenant  of  own- 
ership, seisin,  power  to  sell  and  for  peaceable 
enjoyment,  who  is  evicted,  can  only  recover  the 
value  of  the  land  at  the  time  of  the  purchase, 
with  interest  for  so  long  a  time  as  he  pays 
mesne  profits,  and  the  cost  of  the  ejectment 
that  may  be  brought  against  him,  but  not  those 
for  the  action  for  mesne  profits.  Staats  y. 
Ten  Eyck,  8  Cal.  116,  2  Am.  Dec.  254. 

And  the  measure  of  damages  for  breach  of  a 
covenant  of  seisin  in  a  deed,  broken  by  the  fact 
that  the  wall  of  the  building  thereof  encroached 
upon  the  street  and  upon  land  of  an  adjoin- 
ing owner,  is  the  difference  in  value  in  the  house 
contained  within  the  metes  and  bounds  of  the 
lot  and  its  value  as  it  stood,  and  not  the  loss 
of  profits  the  owner  had  sustained  on  any  at- 
tempted sale  of  the  property  on  account  of  any 
brokerage  or  other  expense  he  had  paid  in  the 
matter,  and  evidence  In  an  action  for  the 
breach  that  he  had  made  a  contract  for  a  sale 
of  the  property,  and  that  the  purchaser  had  re- 
fused to  accept  on  the  ground  of  such  encroach- 
ment, and  as  to  commissions  he  had  to  pay  the 
broker  for  effecting  the  sale,  and  the  loss  of 
profits  he  would  have  realized  had  the  sale  been 
52  L.  K.  A. 


carried  out,  is  Inadmissible.  Steam  v.  BtB- 
dorfer,  9  Misc.  134,  29  N.  T.  Supp.  34. 

And  where  a  vendor  of  a  lot  of  land,  the 
principal  value  of  which  consists  In  deposits 
of  clay  adapted  to  the  manufacture  of  brick, 
delays  in  conveying  it  according  to  his  contract, 
and  a  bill  for  the  specific  performance  of  the 
contract  is  sustained  so  that  the  entire  property 
with  its  supply  of  clay  unexhausted  is  transferred 
to  the  purchaser,  and  the  value  of  the  use  and- 
occupation  of  the  land  owing  to  its  character 
is  little  or  nothing,  the  measure  of  damages  for 
the  detention  is  not  the  value  of  such  use  and 
occupation  or  the  profits  which  might  have  been 
made  from  making  brick,  but  the  purchaser 
should  be  relieved  from  the  payment  of  Interest 
on  the  unpaid  purchase  price.  Worrall  v. 
Munn,  38  N.  Y.  137. 

So,  the  general  rule  of  damages  for  delay  ht 
the  conveyance  of  premises  contracted  to  be 
sold  is  that  a  court  of  equity  will,  as  far  a« 
possible,  place  the  parties  In  the  same  situation 
as  they  would  have  been  in  if  the  contract  had 
been  performed  according  to  its  terms,  and  to 
this  end  the  vendor  will  be  regarded  as  trustee 
of  the  land  for  the  benefit  of  the  purchaser  and 
liable  to  account  to  him  for  the  rents  and  prof- 
its, and  the  purchaser  will  be  treated  as  a 
trustee  of  the  purchase  money  if  not  paid,  and 
will  be  charged  with  Interest  thereon,  and 
where  the  vendor  himself  is  In  actual  occupa- 
tion he  will  be  charged  with  the  value  of  the 
use  and  occupation.    Ihid, 

Ajid  in  estimating  the  rents  and  profits  of 
lands  which  the  vendor  refuses  to  deliver  pos- 
session of  according  to  contract,  where  the 
vendee  had  paid  the  purchase  money  after  a 
rule  for  specific  performance  had  been  ob- 
tained, the  annual  value  of  the  land  In  the 
hands  of  a  prudent  and'  discreet  tenant  under 
a  Judicious  system  of  husbandry  is  the  proper 
rule,  to  be  infiuenced  in  some  measure  by  the 
mode  of  treatment  of  the  land  by  the  occupant. 
Boiling  v.  Lersner,  26  Gratt.  86. 

8.  When  vendor  aoU  mala  fldee. 

Where  a  vendor  of  real  estate,  who  falls  to^ 
convey  the  same,  does  not  act  in  good  faith,  or 
has  been  guilty  of  deception,  the  vendee  may 
recover,  not  only  for  his  actual  loss  in  money, 
labor,  or  services  performed  on  the  faith  of 
the  contract,  but  also  for  the  loss  of  his  bar- 
gain.    Meason  v.  Eaine,  67  Pa.  126. 

Where  a  vendor  falls  or  refuses  to  make  out 
a  title  through  collusion,  tort,  artifice,  or  fraud 
to  escai>e  the  effects  of  a  bad  bargain,  the 
vendee  is  not  only  entitled  to  compensatory 
damages,  but  to  damages  arising  from  the  loss 
of  the  bargain,  or  the  money  he  might  have 
derived  from  the  completion  of  the  contract. 
Bltner  v.  Brough,  11  Pa.  127. 

Thus,  where  a  ];>erson  contracting  to  convey 
real  estate  either  did  or  should  have  known 
that  he  could  not  comply  with  his  undertaking, 
or  where  he  refuses  to  do  so,  or  where,  having 
title  at  the  time  of  the  agreement,  he  after- 
wards disables  himself  from  completing  the  con- 
tract by  a  sale  to  a  third  person,  or  where  he 
has  no  title ;  and  In  all  cases  where  his  inabil- 
ity arises  from  fraud, — the  purchaser  is  en- 
titled to  recover  substantial  damages  for  a 
breach  of  the  contract,  including  any  actual 
loss,  as  by  the  Increased  value  of  the  land  at 
the  time  the  contract  should  have  been  executed. 
Swccm  v.  Steele,  5  Iowa,  352. 

And  the  measure  of  damages  In  an  action 
for  breach  of  an  executory  contract  to  convey 
real  estate,  the  vendor  having  refused  or  put 
it  beyond  his  power  to  convey,  in  which  no 
part  of  the  consideration  has  been  paid,  is  tbe- 
value  of  the  land  at  the  time    the    contract 
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should  have  been  performed,  less  the  contract 
price.  Caryer  ▼.  Taylor,  36  Neb.  429,  53  N. 
W.  886;  Doberty  y.  Dolan,  66  Me.  87,  20  Am. 
Kep.  677,  dictum;  Allen  y.  Atkinson,  21  Mich. 
.'{51 ;  Boyd  y.  DeLancey,  91  Hon,  642,  86  N.  Y. 
Supp.  245;  Pampelly  y.  Phelps,  40  N.  T.  60, 
100  Am.  Dec.  468 ;  Klrkpatrlck  y.  Downing,  58 
Mo.  40,  17  Am.  Bep.  678 ;  Dunshee  y.  Geoghe- 
san,  7  Utah,  118,  25  Pac.  781 ;  Loney  y.  Oliyer, 
21  Ont.  Bep.  89. 

And  where  lands  are  contracted  to  be  con- 
veyed, and  a  iMirt  payment  Is  made  thereon, 
and  the  yendor  falls  to  convey,  and  the  land  Is 
worth  less  than  the  contract  price,  the  dam- 
a;;es  recoverable  would  be  what  the  land  was 
then  worth,  less  the  amount  of  the  price  for 
it  remaining  unpaid.  Doherty  v.  Dolan,  65 
Me.  87,  20  Am.  Bep.  677,  dictum. 

And  the  rule  Is  the  same  where  the  vendor 
was  aware  at  the  time  of  entering  Into  the  con- 
tract that  his  ability  to  comply  depended  upon 
a  contingency.  Drake  y.  Baker,  84  N.  J.  L. 
358. 

Or  where  his  failure  was  due  to  a  change  of 
mind,  or  where  he  neglected  to  take  the  proper 
steps  to  put  the  purchaser  In  possession.  Klrk- 
patrlck v.  Downing,  58  Mo.  40,  17  Am.  Bep.  678. 

Or  where  the  vendor  refused  to  convey  be- 
cause the  property  had  Increased  in  value,  with 
a  view  of  profiting  by  such  Increase.  Baldwin 
V.  Munn,  2  Wend.  899,  20  Am.  Dec.  627. 

Or  where  the  vendor  of  land  refused  to  con- 
vey to  his  vendee  In  accordance  with  his  con- 
tract, on  the  ground  that  he  was  the  owner  of 
only  an  undivided  interest  in  the  land  he  con- 
tracted to  selL  Dunshee  y.  Qeoghegan,  7  Utah, 
113,  25  Pac.  781. 

And  a  purchaser  of  lots  sold  at  auction  by 
one  who  had  no  title  thereto  and  who  held  them 
under  a  contract  to  convey,  but  who  proves  un- 
able to  convey  them  because  his  vendor  never 
made  a  conveyance  to  him,  Is  entitled  to  recover 
of  his  immediate  vendor,  not  only  the  expense 
which  he  has  Incurred,  but  also  damages  for 
loss  of  the  benefit  of  the  purchase  which  he  sus- 
tained by  not  having  the  contract  carried  into 
effect.  Hopkins  v.  Grazebrook,  6  Bam.  &  C. 
31,  9  Dowl.  &  B.  22. 

In  the  above  case  Flureau  v.  Thomhlll,  2  W. 
Bl.  1078,  supra,  II.  h.  2,  was  distinguished 
upon  the  ground  that  there  the  vendor  was  the 
owner  of  the  estate,  and,  an  objection  having 
been  made  to  the  title,  he  offered  to  convey  the 
estate,  with  such  title  as  he  had,  or  to  return 
the  purchase  money  with  interest,  while  In  the 
case  at  bar  no  such  offer  was  or  could  be  made. 

So,  the  rule  that  where  a  contract  of  sale 
of  real  estate  is  terminated  in  consequence  of 
a  defect  In  the  vendor's  title,  the  vendee  is  not 
entitled  to  damages  for  loss  of  the  bargain,  does 
not  apply  to  the  case  of  a  lease  granted  by  one 
who  had  no  title  to  grant  It;  and  It  makes 
no  difference  that  the  lease  Is  a  lien  in  reversion 
and  not  in  possession, — especially  where  the 
lessee  is  already  In  possession  of  the  premises 
under  a  former  valid  subsisting  lease.  Ijock  v. 
Furze,  10  C.  B.  N.  8.  06,  34  L.  J.  C.  P.  N.  S. 
201,  11  Jur.  N.  8.  726,  13  Week.  Bep.  971. 

And  one  who  contracts  to  sell  the  lease  of  a 
house,  after  which  the  purchaser  resells  at  an 
advance,  and  the  first  vendor  fails  to  give  pos- 
session because  it  Is  In  the  possession  of  an- 
other who  refuses  to  give  It  up,  and  refuses  to 
oust  him,  though  he  Is  entitled  to  do  so,  on 
the  ground  of  expense,  is  liable  for  breach  of 
the  contract  of  sale,  not  only  for  the  deposit  and 
expense  of  investigating  the  title,  but  also  for 
damages  for  the  loss  by  his  vendee  of  his  bar- 
gain, the  measure  of  damages  being  the  profits 
which  the  vendee  could  have  made  on  the  re- 
sale.    Engel  V.  Fitch,  L.  B.  3  Q.  B.  314. 

8o,  a  husband  who  sells  realty  in  which  his 
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wife  Is  entitled  to  a  contingent  right  of  dower, 
and  afterwards  falls  to  make  title  because  of 
her  refusal  to  sign  the  conveyance.  Is  liable 
to  the  vendee  for  the  profits  which  might  have 
been  derived  by  him  from  the  completion  of  the 
purchase.  In  the  absence  of  anything  to  show 
•that  there  was  no  collusion  between  the  hus- 
band and  wife.  Bitner  v.  Brough,  11  Pa.  127 ; 
Timby  v.  Kinsey,  18  Hun,  255. 

And  the  measure  of  damages  for  the  entire 
breach  by  a  landowner  of  a  contract  of  sale 
of  the  land,  the  purchaser  agreeing  to  raise 
oats  on  a  specified  portion  thereof  in  each  year 
for  five  years,  and  deliver  the  same  to  the  ven- 
dor, the  five  crops  to  be  full  payment  for  the 
land.  Is  the  value  of  the  land  estimated  at 
the  time  the  contract  was  broken,  less  what 
the  purchaser  agreed  to  pay  therefor,  which 
would  be  the  necessary  expense  of  raising  the 
five  crops  of  oats  and  delivering  the  same  pur- 
6aant  to  the  contract.  Muenchow  v.  Boberts, 
77  Wis.  520,  46  N.  W.  802. 

And  one  who  contracted  to  convey  premises 
to  another  upon  the  performance  of  certain 
conditions,  but  prevented  the  performance  of 
the  conditions,  who  had  no  title  to  the  premises, 
but  did  not  discover  that  fact  until  the  other 
had  brought  a  bill  In  equity  to  compel  specific 
performance,  after  which  the  other  bought  the 
premises  at  an  advance  price  from  the  party 
having  the  title,  is  liable  to  such  other  for 
such  a  sum  in  damages  as  would  place  him  In 
the  same  position  that  he  would  have  been  in 
If  the  yendor  had  performed  his  contract,  the 
difference  between  the  contract  price  and  the 
price  paid  for  the  property  and  the  amount  he 
would  have  laid  out  In  Improvements  and  re- 
pairs, and  the  fact  that  the  purchaser  wpuld 
have  received  the  rents,  all  being  taken  into 
consideration  in  determining  what  would  have 
been  his  profit  to  which  he  was  fairly  entitled. 
Chartler  v.  Marshall,  56  N.  H.  478. 

Failure  of  title  of  the  vendor  of  a  tract  of 
land,  however,  does  not  warrant  a  recovery  by 
the  purchaser  on  the  ground  that  by  the  loss 
of  that  tract  his  mill  situated  upon  another 
tract  would  be  destroyed,  or  the  profits  greatly 
diminished  by  reducing  the  water  which  flowed 
back  upon  the  land ;  and  such  a  claim  cannot  be 
set  off  against  a  claim  for  the  purchase  price. 
Bond  v.  Quattlebaum,  1  McCord  L.  584,  10 
Am.  Dec.  702. 

And  the  purchaser  cannot  recover  for  profits 
of  a  contract  which  he  had  made  to  resell  the 
lands  lost  by  breach  of  the  original  contract. 
Loney  v.  Oliver,  21  Ont.  Bep.  89;  Sanderlln  y. 
Willis,  94  Oa.  171,  21  8.  B.  291. 

Unless  the  vendor  had  notice  of  such  con- 
tract at  the  time  of  the  agreement  to  convey, 
or  at  any  rate  unless  notice  came  to  him  before 
the  breach.  Sanderlln  v.  Willis,  94  Ga.  171, 
21  S.  B.  291. 

And  one  who  purchases  an  option  to  buy 
property,  and  afterwards  elects  to  buy  it  when 
the  other  party  refuses  to  convey,  is  bound  to 
prove  that  he  sustained  damage  by  reason  of 
the  refusal  of  the  other  to  execute  his  contract, 
and  in  the  absence  of  such  proof  only  nominal 
damages  will  be  allowed  for  the  breach  of  the 
agreement  to  convey.  Boyd  v.  De  Lancey,  17 
App.  Dlv.  567,  45  N.  Y.  Supp.  698. 

And  evidence  bearing  upon  the  prospective 
value  of  the  property  to  be  caused  In  part  by 
Improvements  which  the  vendee  contemplated 
making  is  inadmissible  in  an  action  for  the 
breach.  Boyd  v.  DeLancey,  91  Hun,  542,  36 
N.  Y.  Supp.  245. 

And  the  breach  of  an  agreement  accompany- 
ing a  transfer  of  real  estate,  referring  to  the 
existence  upon  the  land  conveyed  of  a  well  of 
water  of  medicinal  properties,  and  entered  Into 
with  a  view  to  the  development  otfhexdi 
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a  health  resort,  authorizes  the  purchaser  to 
recoTer  the  difference  between  the  real  value  and 
what  It  would  have  been  worth  If  it  had  been  as 
represented,  but  does  not  warrant  a  recovery 
of  profits  upon  the  sale  of  town  lots  at  prices 
beyond  their  present  market  value,  depending 
for  their  realization  upon  the  working  up  of 
fi  boom,  through  the  development  of  the  place 
as  a  health  resort.  Carbondale  Invest.  Co.  t. 
Burdick,  58  Kan.  517,  50  Pac,  442. 

But  while  a  vendee  of  a  lot  of  land,  whose 
vendor  refuses  to  convey  it,  cannot  hold  the 
vendor  liable  on  evidence  to  show  that  he  could 
shortly  afterwards  have  sold  the  property  for 
an  increased  price,  where  the  -  property  was 
actually  sold  a  few  weeks  after  the  breach  for 
an  advanced  price,  it  is  sufficient  to  warrant 
a  recovery,  under  the  Louisiana  Civil  Code,  for 
such  Increase.  Doriocourt  v.  Lacroix,  29  La. 
Ann.  2S6. 

And  while  the  true  measure  of  damages, 
where  a  party  fails  to  perform  his  contract  to 
convey  laud,  is  the  value  of  the  land  at  the  time 
of  the  breach  of  covenant,  if  he  afterwards  pro- 
cures title  and  offers  to  convey,  which  offer  is 
not  accepted,  he  can  only  be  held  for  the  fair 
rental  value  of  the  land  in  the  condition  in 
which  it  was  during  the  time  the  possession  was 
withheld:  and  he  is  not  liable  for  the  yearly 
rental  or  profits  of  a  mill,  a  site  for  which 
was  situated  upon  the  land,  where  the  mill 
never  had  any  actual  existence,  though  the  in- 
ducement to  the  purchase  was  the  existence  of 
the  miU  site  thereon.  Clagett  v.  Easterday,  41 
Md.  617. 

III.  Breach  by  vendee, 

j        a.  Alternative  rights  of  recovery, 

A  vendor  of  personal  property,  where  the 
purchaser  does  not  take  and  pay  for  the  prop- 
erty sold,  has  the  choice  ordinarily  of  either 
one  of  three  methods  of  indemnity :  First,  he 
may  store  or  retain  the  property  for  the  vendee 
and  sue  him  for  the  entire  purchase  price ;  sec- 
ond, he  may  sell  the  property  acting  as  agent 
of  the  vendee,  for  the  purpose  and  recover  the 
difference  between  the  contract  price  and  the 
price  obtained  on  such  resale ;  or,  third,  he  may 
keep  the  property  as  his  own  and  recover  the 
difference  between  the  market  price  at  the  time 
and  place  of  delivery  and  the  contract  price. 
Dustan  v.  Mc Andrew,  44  N.  Y.  72 ;  Dwigglns 
V.  Clark,  94  Ind.  49,  48  Am.  Rep.  140 ;  Ridgley 
V.  Mooney,  16  Ind.  App.  362,  45  N.  E.  348 ;  Bag- 
ley  V.  Findlay,  82  111.  524 ;  Woldert  v.  Arledge, 
4  Tex.  Civ.  App.  692,  23  S.  W.  1052;  Bell  v. 
OfPutt,  10  Bush,  632;  Webber  v.  Minor,  6 
Bush,  463,  91)  Am.  Dec.  688;  Gray  v.  Central 
R.  Co.  82  Hun,  525,  31  N.  Y.  Supp.  704;  Van 
Brocklen  v.  Smeallie,  140  N.  Y.  70,  35  N.  E. 
415;  Mason  v.  Decker,  72  N.  Y.  595,  28  Am. 
Rep.  190 ;  Lincoln  Shoe  Mfg.  Co.  v.  Sheldon,  44 
Neb.  279,  62  N.  W.  480. 

But  the  rule  that  a  vendor  whose  vendee  re- 
fuses to  receive  property  sold,  where  there  had 
been  no  delivery,  may  elect  to  treat  the  prop- 
erty as  his  own  and  sue  for  the  difference  be- 
tween the  actual  value  and  the  price  paid;  or 
consider  the  property  as  the  vendee's,  and  sell 
It  with  due  precaution  and  notice,  and  recover 
the  balance  of  the  price,  or  consider  it  as 
the  vendee's  subject  to  his  order,  and  recover 
the  whole  price, — ^appIies  only  where  the  ven- 
dor himself  has  possession  of  the  goods.  Where 
be  has  contracted  with  a  third  party  for  the 
floods,  he  can  recover  only  the  difference  be- 
tween the  market  value  and  the  contract  price. 
Woldert  v.  Arledge,  4  Tex.  Civ.  App.  692,  23 
8.  W.  1052. 

And  where  it  appears  that  the  property  sold 
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had  not  been  tendered  at  the  place  appointed  for 
delivery,  or  that  it  was  not  impossible  to  make 
such  tender,  or  that  such  tender  was  not  in 
any  way  excused ;  or  where  it  appears  that  for 
any  reason  the  title  to  such  property  had  not 
passed  to  the  purchaser, — ^the  vendor  cannot 
recover  the  contract  price  of  the  vendee  for 
the  breach,  as  the  vendor  could  not  be  permitted 
to  hold  the  property  and  also  recover  the  price. 
Dwigglns  T.  Clark,  95  Id.  49,  48  Am.  Rep.  140. 

And  the  rule  that  the  measure  of  damages 
for  refusal  of  a  purchaser  to  receive  the  goods 
purchased  is  the  difference  between  the  market 
value  at  the  time  and  place  stipulated  for  de- 
livery and  the  contract  price,  is  not  affected 
by  the  fact  that  the  action  for  the  breach  de- 
clares specially  on  the  contract  for  the  full 
price.  Tufts  v.  Grewer,  83  Me.  407,  22  Atl. 
382. 

And  evidence  as  to  the  market  price  is  ad- 
missible in  an  action  by  a  vendor  against  a 
vendee,  who  refused  to  r^elve  a  part  of  the 
poods  contracted  for,  where  he  sued,  not  only 
for  the  recovery  of  the  contract  price  of  the 
goods  which  he  had  delivered,  but  also  for  the 
recovery  of  the  damages  alleged  to  have  been 
sustained  by  reason  of  the  purchaser's  refusal 
to  accept  the  balance  of  the  goods  contracted 
for.  Breneman  ▼.  Eilgore  (Tex.  Civ.  App.)  35 
S.  W.  202. 

A  recovery  of  the  contract  price  of  property 
sold,  where  title  has  passed,  however,  includes 
no  element  of  the  recovery  of  profits  lost ;  and 
the  cases  with  reference  to  breaches  of  such 
contracts  of  sale  have  been  excluded  from  this 
note,  except  so  far  as  they  go  to  show  the  al- 
ternate right,  existing  to  some  extent,  to  sue 
either  for  the  contract  price  or  for  damages  for 
the  breach  of  contract,  and  except  so  far  as 
they  go  to  show  the  rule  as  to  when  the  title 
remains  in  the  vendor,  necessitating,  or  at  least 
warranting,  a  suit  for  damages,  instead  of  one 
for  the  contract  price. 

When  the  title  to  the  thing  sold  remains  in 
the  vendor,  however,  another  rule  applies.  If 
the  contract  price  was  greater  than  the  value 
of  the  property,  the  excess  is  the  profit  of  the 
sale,  and  as  in  such  case,  if  the  vendor  fails 
to  get  the  contract  price  for  the  goods,  there 
is  necessarily  a  loss  of  profits,  the  cases  with 
relation  to  such  profits  and  their  loss  are  dealt 
with  in  this  branch  of  this  note. 

b.  When  title  does  not  pass. 

The  question  as  to  whether  or  not  a  sale 
passes  title  to  the  purchaser  of  the  property 
sold  so  as  to  warrant  a  recovery  for  a  breach 
by  the  vendee  of  the  contract  price  instead  of 
the  profits  of  the  contract,  depends  upon  the 
question  whether  or  not  the  property  bad  been 
delivered,  or  whether  or  not  a  sufiicient  segre- 
gation from  the  bulk  of  the  vendor's  similar 
property,  and  a  sufficient  tender  thereof,  had 
been  made  to  amount  in  legal  effect  to  a  de- 
livery, or  which  would  excuse  a  delivery.  In 
other  words,  the  general  law  as  to  transfer  of 
title  by  sale  governs  on  the  question  as  to 
whether  or  not  the  vendor  in  a  broken  contract 
of  sale  is  confined  to  a  recovery  of  the  profits 
lost  by  the  breach. 

Thus,  upon  a  valid  sale  of  specific  chattels 
when  nothing  remains  to  be  done  by  the  vendor 
except  delivery,  whether  conditioned  upon  pay- 
ment or  not,  the  right  of  property  passes  to  the 
vendee,  at  whose  risk  it  is  retained  by  the  ven- 
dor. And  the  same  consequence  as  to  title 
results  from  a  valid  tender  upon  an  executory 
contract.     Hayden  v.  Demets,  53  N.  Y.  426. 

And  where,  under  a  contract,  the  subject-mat- 
ter thereof  is  a  specific  article  to  be  manufac- 
tured by  the  vendor  for  the  vendee,  and  the 
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Tender  completes  his  contract  and  performs  all 
that  it  requires  him  to  do  and  tenders  the  arti- 
cle, the  damages  for  breach  of  contract,  con- 
sisting of  the  refusal  to  receive  it,  should  be 
the  contract  price,  as  the  v^endor  In  such  case 
will  be  deemed  to  hold  the  property  for  the 
vendee.  Black  River  Lumber  Co.  v.  Warner, 
03  Mo.  374,  6  S.  W.  210 ;  Bement  v.  Smith,  15 
Wend.  493. 

The  two  cases  above  set  forth  are  given  to 
show  the  general  rule  as  to  what  is  sufficient  to 
transfer  title.  But  as  this  branch  of  the  ques- 
tion does  not  relate  to  the  recovery  of  profits, 
the  general  rule  only  is  shown,  without  attempt- 
ing to  exhaust  the  cases. 

Upon  the  other  hand,  however,  a  sale  of  a 
quantity  of  scrap  steel  by  sample  is  an  execu- 
tory sale,  on  which  the  title  does  not  pass,  and 
where  the  purchaser  refuses  to  receive  it  he 
Is  liable,  not  for  the  contract  price,  but  for  the 
difference  between  the  price  agreed  upon  and 
the  market  value  on  the  day  appointed  for  de- 
livery ;  and  where,  in  an  action  for  the  breach, 
the  plaintiff  fails  to  submit  any  evidence  of 
such  damages,  a  verdict  will  be  directed  for  the 
defendants.  Jones  v.  Jennings  Bros.  &  Co.  168 
Pa.  403,  32  Atl.  51. 

And  where  an  order  is  given  for  a  large 
quantity  of  crockery  for  future  shipment,  and 
the  purchaser  afterwards  notifies  the  vendor 
by  letter  that  he  will  not  receive  it,  the  letter 
constitutes  a  countermand  of  the  order,  and  the 
contract  remains  executory,  and  the  title  does 
not  pass  to  the  vendees,  though  doing  so  con- 
stitutes a  breach  of  the  contract.  And  in  such 
case  the  vendor's  measure  of  damages  is  not 
the  whole  contract  price,  but  the  difference  be- 
tween the  contract  price  and  the  market  value 
at  the  time  and  place  of  the  breach.  Funke  v. 
Allen,  54  Neb.  407,  74  N.  W.  832. 

In  the  above  case  Lincoln  Shoe  Mfg.  Co.  v. 
Sheldon,  44  Neb.  279,  62  N.  W.  480,  aupra.  III. 
a,  was  explained  and  distinguished,  the  court 
saying  that  the  decision  in  that  case  hinges 
upon  the  proposition  that  the  contract  In  ques- 
tion was  one  of  subscription  for  shares  of 
stock,  and  not  of  sale  and  purchase,  and  the 
rule  of  the  measure  of  damages  for  a  breach  of 
a  contract  of  sale  by  a  vendee  was  not  directly 
in  question,  or  Involved  In  the  action,  and  what 
was  said  on  the  subject  was  not  authoritative. 

So,  one  who  orders  a  quantity  of  sugar  with- 
out reserving  the  right  to  countermand  the  or- 
der, and  afterwards  and  on  the  same  day  coun- 
termands it,  the  contract  Is  executory  and  no 
title  passes,  and  the  measure  of  the  recovery 
of  the  vendor  is  the  difference  between  the  mar- 
ket value  of  the  sugar  at  the  time  and  place 
of  delivery  and  the  contract  price.  Adier  v. 
Kiber,  5  Tex.  Civ.  App.  415,  27  S.  W.  23. 

And  under  a  contract  for  the  purchase  of  a 
designated   quantity   of   lumber  at  a   specified 
price  to  be  delivered  at  a  specified  place,  the 
purchaser  having  the  right  of  inspection,  the 
title  to   the  timber  does  not  vest  in  the  pur-  ; 
chaser,  where  he  negligently  fails  to  take  and  ' 
pay  therefor,  and  the  criterion  of  recovery,  If  j 
any  can  be  had.  Is  the  difference  between  the 
price  agreed  to  be  paid  and  the  sum  that  the ; 
vendor   could   have   sold   it   for  by   reasonable 
effort  after  the  failure  to  receive    It    accord- 
ing to  the  contract,  and  not  the  contract  price. 
Singer  Mfg.  Co.  v.  Cheney,  21  Ky.  L.  Rep.  550, 
51  S.  W.  813. 

And  where  an  agreement  was  entered  Into 
for  the  sale  of  timber  to  be  delivered  at  the 
stump,  and  after  its  execution  the  purchaser 
concluded  that  he  could  cut  the  timber  cheaper 
than  the  vendor,  and  the  vendor  acquiesced, 
and  the  purchaser  cut  and  appropriated  part  I 
of  the  quantity  agreed  upon  and  refused  to  take  \ 
the  rest,  and  the  vendor  failed  to  offer  delivery 
62  L.  R.  A. 


of  the  balance,  the  contract  Is  an  executory  one, 
not  completed  by  delivery  as  to  such  part ;  and 
the  measure  of  the  recovery  of  the  vendor 
therefor  would  be,  not  the  contract  price  of  the 
delivered  timber,  but  the  damages  sustained  by 
the  breach ;  and  such  damages,  being  unliqui- 
dated, cannot,  though  arising  from  the  breach 
of  contract,  be  made  the  subject  of  set-off  in 
Arkansas,  In  an  action  upon  a  note  and  account 
given  for  supplies.  Stewart  v.  Scott,  54  Ark. 
187,  15  S.  W.  463. 

So,  repudiation  of  a  contract  for  a  lot  of 
fireworks  and  celebration  goods  before  tbey 
were  separated  from  the  bulk  of  the  goods  of 
the  manufacturer  and  set  apart  to  the  defend- 
ant prevents  the  title  thereto  from  passing  to 
the  purchaser,  and  an  action  therefor  cannot 
be  for  the  price,  but  must  be  for  the  special 
damages  in  the  way  of  profits  lost  on  account 
of  the  refusal  to  receive  the  goods  when  de- 
livery was  tendered:  and  where  no  evidence 
was  given  of  the  market  value  of  the  goods  aa 
compared  with  the  contract  price  no  damage 
appears,  as  there  is  nothing  to  show  that  the 
goods  were  not  worth  the  price  agreed  upon  in 
the  open  market.  Unexcelled  Fire-Works  Co. 
V.  Pontes.  130  Pa.  536,  18  Atl.  1058. 

And  the  measure  qf  damages  for  breach  of 
a  contract  by  which  one  party  agreed  to  sell 
and  deliver  to  another  a  large  number  of  cattle 
to  be  delivered  at  a  designated  time,  title  not 
to  pass  until  a  note  given  for  the  purchase  price 
was  paid  and  satisfied,  broken  by  refusal  of  the 
purchaser  to  receive  the  cattle,  after  which  a 
number  of  them  died,  is  the  difference  between 
the  contract  price  and  the  value  of  the  cattle 
at  the  time  of  the  offer  to  deliver  them,  and 
not  the  contract  price,  where  no  act  or  declara- 
tion was  made  by  the  vendor  which  placed  the  * 
property  at  the  disposal  of  the  vendee.  Morris 
V.  Cohn,  55  Ark.  401,  17  S.  W.  342,  18  S.  W. 
384. 

So,  where  a  vendor  of  a  designated  number 
of  barrels  to  be  delivered  at  the  vendee's  mill, 
upon  notice  by  the  vendee  not  to  deliver  them 
makes  no  tender,  he  does  not  place  himself  lo 
the  position  of  a  bailee  for  the  vendee,  and  the 
barrels  remain  the  property  of  the  vendor,  and 
if  a  part  of  them  are  burned  it  is  his  loss  and 
not  that  of  the  vendee,  and  he  would  be  en- 
titled to  recover  of  the  vendee  only  the  differ- 
ence between  the  contract  price  and  the  market 
value  at  the  time  of  the  default  with  reference 
to  the  burned  barrels,  as  well  as  with  reference 
to  the  others.  Neal  v.  Shewalter,  5  Ind.  App. 
147,  31  N.  E.  848. 

And  where.  In  pursuance  of  a  contract  there- 
for, a  large  quantity  of  firewood  is  cut,  hauled, 
and  piled  along  the  line  of  a  railroad,  of  which 
the  railroad  company  has  notice,  and  refuses 
to  measure,  receive,  and  pay  for  a  part  thereof 
according  to  the  agreement,  and  the  wood  Is 
afterwards  destroyed  by  fire,  the  property  does 
not  pass  from  the  vendor  to  the  vendee,  where 
the  vendor  refuses  to  receive  and  insure  it  in 
his  ow<n  name  and  for  his  own  benefit ;  and  he 
must  suffer  the  loss,  and  can  only  recover  In  an 
action  against  the  railroad  company  for  breach 
of  the  contract  to  receive  it,  the  measure  of 
damages  for  which  would  be  the  difference  be- 
tween the  contract  price  and  the  market  price 
at  the  time  and  placo  at  which  It  ought  to  have 
been  accepted.  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Heck.  50  Ind.  303,  19  Am.  Rep.  713. 

And  the  measure  of  damages  for  refusal  of 
a  personal  representative  to  accept  a  railroad 
bond  tendered  him.  which  had  been  subscribed 
for  by  the  decedent,  the  bond  sold  not  being 
specific  In  character,  merely  being  one  of  a 
serhs,  any  one  of  which  would  have  answered 
the  purpose,  Is  the  difference  between  the  con- 
tract  price  and  the  magke^j^jue^jU^^f^gJ^ 
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and  place  where  it  was  to  have  been  delivered. 
Newport  &  8.  Vailey  R.  Co.  v.  Seager,  19  Ta. 
Co.  Ct.  466. 

A  breach  of  contract  for  the  aale  of  an  arti- 
cle, the  vendor  retaining  the  article,  Is  not  ex- 
cepted from  the  general  rule  that  the  damages 
would  be  the  difference  between  the  contract 
price  and  the  marlcet  value  of  the  article,  by 
the  theory  that,  as  the  article  agreed  to  be  sold 
was  covered  by  a  patent  owned  by  the  vendor, 
all  purchasers  thereof  must  buy  from  him,  there- 
by giving  him  a  profit  upon  each  sale  made ;  and 
If  he  were  required  to  sell  the  article  made  for 
the  vendee  he  would  thereby  be  deprived  of  the 
profit  of  the  sale  which  It  could  make  to  the 
second  buyer  of  another  of  the  patented  articles, 
where  there  are  other  machines  used  for  the 
same  purpose,  and  it  cannot  be  certaiAly  known 
whether  the  purchaser  would  wish  to  purchase 
his  machines  or  such  other  machines.  Heming- 
way Mfg.  Co.  V.  Council  Bluffs  Canning  Co.  62 
Fed.  897. 

The  question  as  to  whether  or  not  the  title 
has  passed  would  seem  to  be  important  only, 
with  reference  to  the  subject  of  this  note,  be- 
cause If  It  has  passed,  all  three  remedies  con- 
sidered In  the  preceding  subdivision  are  open 
to  the  vendor,  while.  If  it  has  not  passed,  he 
Is  confined  to  an  action  (or  the  difference  be- 
tween the  market  value  and  the  contract  price, 
or  to  one  for  the  difference  between  the  contract 
price  and  the  price  obtained  on  a  resale. 

,  c.  Meaaure  of  damaoes  generally. 

'  While  the  general  rule  Is  that  when  a  vendor 
stands  in  the  position  of  a  complete  perform- 
ance on  his  part,  he  Is  entitled  to  recover  the 
contract  price  as  his  measure  of  damage,  in  the 
•  case  of  an  executory  contract  for  the  sale  of 
goods  which  are  not  specific,  the  rule  is  that 
the  measure  of  damages  for  a  refusal  to  receive 
the  goods  If  the  difference  between  the  price 
agreed  upon  and  the  market  value  on  the  day 
appointed  for  delivery,  or  at  the  time  they 
should  have  been  received  and  accepted.  Glass- 
cock V.  Rosengrant,  65  Ark.  S76,  18  S.  W.  879 ; 
Haskell  v.  McHenry,  4  Cal.  411 ;  Tahoe  Ice  Co. 
V.  Union  Ice  Co.  109  Cal.  242,  41  Pac.  1020; 
Allen  V.  Jar  vis,  20  Conn.  38 ;  Camp  v.  Hamlin, 
66  Ga.  259 ;  Bagley  v.  Findlay,  82  111.  624 ;  San- 
bom  V.  Benedict,  78  111.  810;  Bumham  v. 
Roberts,  70  111.  19;  Ullmann  v.  Kent,  60  111. 
271;  Murray  v.  Doud,  167  111.  368,  47  N.  B. 
717,  Afllrming  63  111.  App.  247 ;  Fell  v.  Muller, 
78  Ind.  607 ;  Browning  v.  Simons,  17  Ind.  App. 
46,  46  N.  K.  86 ;  Dill  v.  Mumford,  19  Ind.  App. 
609,  49  N.  B.  861 ;  McComas  v.  Haas,  107  Ind. 
612,  8  N.  K.  579;  Rldgley  v.  Mooney,  16  Ind. 
App.  862,  46  N.  E.  848;  Harris  Mfg.  Co.  v. 
Marsh,  49  Iowa,  11;  Lawrence  Canning  Co.  v. 
H.  D.  Lee  Mercantile  Co.  5  Kan.  App.  77,  48 
Pac.  749;  Williams  v.  Jones,  1  Bush,  621 
Hauser,  B.  &  F.  Co.  v.  Tate,  20  Ky.  L.  Rep. 
1716,  49  S.  W.  475;  Miller  v.  Burch,  19  Ky. 
L.  Rep.  629,  41  S.  W.  307  ;  Jochams  v.  Ong,  45 
La.  Ann.  1289,  14  So.  247 ;  Barry  v.  Cavanagh, 
127  Mass.  394  ;  International  Fair  ft  Exposition 
Asso.  v.  Walker,  88  Mich.  62,  49  N.  W.  1086 
Black  River  Lumber  Co.  v.  Warner,  93  Mo. 
874,  6  S.  W.  210 ;  Rickey  v.  Tenbroeck,  68  Mo. 
663 ;  Nortbrup  v.  Cook.  39  Mo.  208 ;  Whitmore 
V.  Coats.  14  Mo.  9;  Funke  v.  Allen,  64  Neb 
407,  74  N.  W.  832;  Rand  v.  White  Mountains 
R.  Co.  40  N.  H.  79 ;  Gordon  v.  Norrls,  49  N.  H, 
37.6;  Haines  v.  Tucker,  50  N.  H.  307;  Brldg- 
ford  V.  Crocker,  60  N.  Y.  627 ;  Cahen  v.  Piatt, 
69  N.  Y.  348.  25  Am.  Rep.  203 ;  Blgelow  v.  Legg, 
102  N.  Y.  662,  6  N.  E.  107  ;  Windmuller  v.  Pope. 
107  N.  Y.  674,  14  N.  E.  436 ;  Stanton  v.  Small, 
8  Sandf.  230;  Unexcelled  Fire- Works  Co.  v. 
Pontes,  130  Pa.  536,  18  Atl.  1058 ;  Guillon  v. 
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Earnshaw,  169  Pa.  463,  32  Atl.  546 ;  Corser  v. 
Hale,  149  Pa.  274.  24  Atl.  285 ;  Girard  v.  Tag- 
gart,  5  Serg.  &  R.  19,  9  Am.  Dec.  327 ;  Martina 
V.  Earnshaw,  36  W.  N.  C.  498 ;  Woldert  v.  Ar- 
ledge,  4  Tex.  Civ.  App.  692,  23  S.  W.  1062; 
Sonka  v.  Chatham,  2  Tex.  Civ.  App.  312,  21  8. 
W.  948 ;  Rider  v.  Kelley,  82  Vt.  268,  76  Am. 
Dec.  176 ;  James  v.  Adams,  8  W.  Va.  668 ; 
Chapman  v.  Ingram,  30  Wis.  290;  T.  B.  S<Att 
Lumber  Co.  v.  Hafner-Lothman  Mfg.  Co.  91  Wis. 
667,  66  N.  W.  513 ;  Rhodes  v.  Cleveland  Roll- 
ing Mill  Co.  17  Fed.  426 ;  Dolph  v.  Troy  Laun- 
dry Machinery  Co.  28  Fed.  653 ;  Hemingway 
Mfg.  Co.  V.  Council  Bluffs  Canning  Co.  62  Fed. 
897;  Fisher  v.  Newark  City  Ice  Co.  10  C.  C. 
A.  646,  17  U.  8.  App.  614.  62  Fed.  669 ;  Cherry 
Valley  Iron  Works  v.  Florence  Iron  River  CU>.  12 
C.  C.  A.  306,  22  U.  S.  App.  665,  64  Fed.  669 ; 
Field  V.  United  States.  16  Ct.  CI.  434 ;  Newark 
City  Ice  Co.  v.  Fisher,  22  C.  C.  A.  261.  89  U.  8. 
App.  335,  76  Fed.  429,  10  C.  C.  A.  546.  17  U.  8. 
App.  614,  62  Fed.  669;  Tredegar  Iron  St  Coal 
Co.  V.  Gielud,  1  Cab.  ft  El.  27. 

Together  with  the  necessary  expenses  of  a 
sale  to  other  parties.  Whitmore  v.  Coats,  14 
Mo.  9;  Woldert  v.  Arledge,  4  Tex.  Civ.  App. 
602,  23  S.  W.  1052 ;  Rldgley  v.  Mooney,  16  Ind. 
App.  362,  45  N.  E.  348. 

Less  the  cost  of  delivery  If  that  Item  Is 
saved.  Newark  City  Ice  Co.  v.  Fisher.  22  C.  C. 
A.  261,  39  U.  8.  App.  835,  76  Fed.  429,  10 
C.  C.  A.  646,  17  U.  8.  App.  614,  62  Fed.  669. 

The  time  when  the  property  should  have  been 
received  being  deemed  to  be  the  date  of  the 
breach  of  contract,  when  no  particular  time  for 
delivery  is  specified,  or  when,  from  the  natnre 
of  the  contract,  the  time  of  delivery  must  be 
uncertain  or  must  continue  through  an  Indefi- 
nite period.  Glasscock  v.  Rosengrant,  56  Ark. 
376,  18  8.  W.  379 ;  Harris  Mfg.  Co.  v.  Marsh, 
49  Iowa,  11 ;  Rand  v.  White  Mountains  R.  Co. 
40  N.  n.  70;  T.  B.  Scott  Lumber  Co.  t.  Haf- 
ner-Lothman Mfg.  Co.  91  Wis.  667,  66  N.  W. 
513;  Rhodes  v.  Cleveland  Rolling  Mill  Co.  17 
Fed.  426 ;  Tredegar  Iron  &  Steel  Co.  T.  Gielud, 
1  Cab.  ft  El.  27. 

Or  the  date  when  the  vendor  discovered  defi- 
nitely that  the  purchaser  would  not  receive  the 
goods  purchased.  Martinez  v.  Earnshaw,  86 
W.  N.  C.  498;  GuiUon  v.  Earnshaw,  169  Pa. 
463.  32  Atl.  546. 

And  If  the  goods  bought  were  in  large  quan- 
tities, the  market  price  at  retail  is  not  the 
standard,  but  the  market  price  In  large  quan- 
tities must  be  taken.  Bagley  v.  Findlay,  82 
111.  524. 

And  no  damage  can  be  allowed  where  the 
vendor  falls  to  show  any  difference  between  the 
contract  price  of  the  goods  referred  to  and 
the'r  market  value  at  any  time  between  the 
date  of  the  contract  and  the  commencement  of 
the  suit.     Fell  v.  Muller,  78  Ind.  507. 

Refusal  of  a  purchaser  to  accept  and  pay 
for  goods  purchased  does  not  rescind  the  sale, 
but  leaves  him  liable  for  the  difference  between 
the  value  of  the  goods  and  the  price  agreed 
upon.     Schnebly  v.  Shirtcliff,  7  Phila.  236. 

And  the  rule  of  damages  in  an  action  for  the 
nonacceptance  of  property  sold  or  contracted 
for,  where  the  property  is  utterly  worthless 
in  the  hands  of  the  vendor.  Is  the  whole  price 
agreed  to  be  paid.  Allen  v.  Jarvls,  20  Conn. 
38. 

And  a  complaint  In  an  action  for  refusal  to 
receive  personal  property  sold,  where  the  title 
has  not  passed  to  the  vendee  seeking  to  recover 
the  difference  between  the  market  value  of  the 
goods  and  the  contract  price,  the  expense  of  re- 
shlpping  and  reselling  the  same,  is  fatally  de- 
fective where  ft  fails  to  show  the  market  value 
of  the  property  when  the  default  was  made  and 
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•expense  of  shipment  and  sale.  Rldgley  v. 
Mooney.  16  Ind.  App.  862,  45  N.  E.  348. 

Tbese  rules  were  applied  to  breach  of  con- 
tract to  purchase  a  quantity  of  ore,  In  Martinez 
T.  Earnshaw,  36  W.  N.  C.  498 ;  Guillon  v.  Eam- 
shaw,  169  Pa.  463,  32  Atl.  545 ;  Alleghany  Iron 
Co.  T.  Teaford,  96  Va.  372,  31  S.  E.  525; 
Rhodes  v.  Cleveland  Rolling  Mill  Co.  17  Fed. 
426;  Cherry  Valley  Iron  Works  y.  Florence 
Iron  River  Co.  12  C  C.  A.  306,  22  U.  8.  App. 
«^5,  64  Fed.  569. 

And  to  breach  of  contract  of  purchase  of  a 
•quantity  of  timber  and  lumber,  In  Glasscock  y. 
Rosengrant,  55  Ark.  376,  18  S.  W.  379 ;  Miller 
y.  Burcb,  19  Ky.  L.  Rep.  629,  41  S.  W.  307; 
<:hapman  y.  Ingram,  80  Wis.  290;  T.  B.  Scott 
£«umber  Co.  y.  Hafner-Lothman  Mfg.  Co.  91 
Wis.  667,  65  N.  W.  518. 

And  to  breach  of  contract  to  purchase  cor- 
porate stock,  in  International  Fair  ft  Exposition 
AsBO.  y.  Walker,  88  Mich.  62,  49  N.  W.  1086 ; 
Rand  y.  White  Mountains  R.  Co.  40  N.  H.  79 ; 
Corser  y.  Hale,  149  Pa.  274,  24  Atl.  285. 

And  to  breach  of  contract  to  purchase  a 
•quantity  of  ice  in  Taroe  Ice  Co.  y.  Union  Ice  Co. 
109  Cal.  242,  41  Pac.  1020;  Newark  City  Ice 
<ro.  y.  Fisher,  22  C.  C.  A.  261,  89  U.  S.  App.  885, 
76  Fed.  429,  10  0.  C.  A.  546,  17  U.  8.  App. 
4(14,  62  Fed.  569. 

And  of  grain,  in  Sanborn  y.  Benedict,  78 
IlL  310;  Harris  Mfg.  Co.  y.  Marsh,  49  Iowa, 
11. 

And  of  flour,  in  Stanton  y.  Small,  8  Sandf. 
^0. 

And  of  haj,  In  Gordon  y.  Norris,  49  N.  H. 
376. 

And  of  hops,  in  Rider  t.  Kelly,  82  Vt.  268, 
76  Am.  Dec.  176. 

And  of  malt,  in  Haines  y.  Tucker,  60  N.  H. 
307. 

And  of  cattle.  In  Bridgford  y.  Crocker,  60  N. 
T.  627. 

And  of  wool,  in  Bigelow  y.  Legg,  102  N.  T. 
^2,  6  N.  E.  107. 

And  of  bacon.  In  Woldert  y.  Arledge,  4  Tex. 
Cly.  App.  692,   23   S.  W.   1052. 

And  of  canned  tomatoes,  in  Lawrence  Can- 
ning Co.  y.  H.  D.  Lee  Mercantile  Co.  5  Kan. 
App.    77,   48  Pac.   749. 

And  of  glass,  in  Cahen  y.  Piatt,  69  N.  Y. 
348,  25  Am.  Rep.  203. 

And  of  cement,  in  Jochams  y.  Ong,  45  La. 
Ann.  1289,  14  So.  247. 

And  of  hay  forks  and  hay  carriers,  in  Mc- 
Comaa  y.  Haas,  107  Ind.  512,  8  N.  B.  579. 

And  of  hair  and  bristles  of  hogs,  in  Ullmann 
y.  Kent,  60  III.  271. 

And  the  measure  of  damages  In  an  action  for 
"breach  of  contract  for  the  deliyery  of  a  des- 
ignated quantity  of  logs  for  which  a  fixed 
price  was  to  be  paid,  consisting  of  preyenting 
the  plaintiff  from  fully  performing  his  part  of 
the  contract,  is  the  yalue  of  the  labor  performed 
and  the  amount  of  the  profit  which  could  fairly 
liaye  been  deriyed  from  the  labor  left  unper- 
formed by  the  act  of  the  defendant.  Cunning- 
liam  y.  Dorsey,  6  Cal.  19. 

And  the  measure  of  damages  for  refusal  by 
the  purchaser  to  receiye  logs  under  a  contract 
with  the  yendoF  to  deliyer  them  at  a  desig- 
nated price,  payment  to  be  made  In  lumber  at 
the  purchaser's  lAIll,  no  time  for  deliyery  haying 
teen  agreed  upon,  is  the  difference  between  the 
contract  price  and  the  market  yalue  of  the 
lumber  estimated  at  the  time  of  the  refusal  to 
f>erform  the  contract.  Gulce  y.  Crenshaw,  60 
Tex.  344. 

So,  breach  of  a  contract  to  purchase  and  re- 
-ceiye  a  designated  quantity  of  coal  to  be  de- 
ilyered  at  the  mouth  of  the  coal  pit  in  stated 
<imintitles  monthly  for  a  period  of  nine  months, 
t>y  failure  to  send  wagons  for  the  full  quantity, 
52  L.  R.  A. 


warrants  a  recoyery  by  the  injured  party  of 
the  difference  between  the  cost  of  raising  the 
(*oal  and  the  yalue  of  the  coal  itself  remaining 
unraised  in  the  mine,  and  the  contract  price : 
and  where  the  coal  was  of  a  perishable  char- 
acter, and  would  deteriorate  in  yalue  when  ex- 
posed to  the  air,  Its  yalue  may  be  calculated 
and  ascertained  by  persons  familiar  with  the 
subject  without  actually  raising  and  selling  it. 
Sllkstone  &  D.  Coal  &  I.  Co.  y.  JoLnt  Stock  Coal 
Co.  35  L.  T.  N.  S.  668. 

And  one  who  contracts  to  furnish  another 
with  his  entire  supply  of  coal  for  one  year 
may,  where  the  other  receiyed  the  coal  during 
the  season  when  the  market  was  aboye  the  con- 
tract price,  and  had  the  benefit  of  the  difference 
between  the  market  and  the  contract  price,  but 
when  the  dull  season  arrlyed  and  the  adyantages 
of  the  contract  would  accrue  to  the  other,  re- 
pudiated it, — waiye  the  contract,  and  maintain 
an  action  for  its  wrongful  termination,  for  the 
difference  between  the  contract  price  and  the 
market  price  at  the  time  the  coal  was  to  be 
delivered.  Wellston  Coal  Co.  y.  Franklin  Paper 
Co.  57  Ohio  St.  182,  48  N.  E.  888. 

So,  breach  of  contract  to  sell  and  deliyer  a 
quantity  of  pig  iron,  committed  because  of  an 
adyance  In  price  in  the  commodity,  warrants 
a  recovery  by  the  purchaser,  not  only  of  the 
damage  which  would  haye  arisen  had  he  gone 
into  the  market  and  bought  the  pig  Iron  at  the 
increased  price,  but  also  of  the  profit  which  would 
haye  been  received  if  the  other  party  had  per- 
formed his  contract.  Dunlop  y.  Higgins,  1  H. 
L.  Cas.  381,  12  Jur.  295. 

And  the  amount  of  damages  sustained  by  one 
contracting  to  furnish  a  quantity  of  screen 
gravel  to  a  city  at  a  designated  price,  from  a 
rescission  of  the  contract  by  the  city  after  a 
part  had  been  received  and  paid  for,  may  be 
calculated  by  taking  what  It  would  have  cost 
him  to  perform  his  contract  from  wtiat  he  was 
to  receive  for  complete  performance.  Hare  v. 
Parkersburg,  24  W.  Va.  554. 

And  the  measure  of  damages  for  breach  by 
a  purchaser  of  cedar  posts  and  telegraph  poles 
of  the  contract,  by  refusing  to  provide  vessels 
for  their  transportation  according  to  the  con- 
tract and  to  accept  and  pay  for  them,  is  the 
difference  between  the  contract  price  and  the 
price  on  board,  where  they  were  to  be  delivered, 
according  to  market  value  on  the  day  provided 
for  delivery.  Brownlee  v.  Bolton,  44  Mich. 
218.  6  N.  W.  657. 

So,  the  measure  of  damages  for  breach  of 
contract  to  receive  and  pay  for  certain  labels 
is  the  difference  between  the  price  at  which 
the  goods  were  to  have  been  taken  and  the  ex- 
pense to  the  vendor  of  getting  them  up,  or  any 
other  damage  or  expense  caused  to  him  by  rea- 
son of  the  refusal  of  the  purchaser  to  take 
them.  Gallagher  v.  Whitney,  147  Pa.  184,  23 
Atl.  560. 

And  that  for  breach  of  a  contract  to  purchase 
a  quantity  of  potatoes  by  giving  notice  after 
part  had  been  purchased,  to  purchase  no  more. 
Is  the  difference  between  the  price  the  purchaser 
had  stipulated  to  pay  and  what  It  would  have 
cost  the  vendor  to  procure  and  deliver  the  po- 
tatoes according  to  the  contract.  Danforth  y. 
Walker,  37  Vt.  239. 

And  the  damages  for  breach  of  a  contract  to 
purchase  and  receive  a  quantity  of  hops  to  be 
delivered  at  different  times,  by  renunciation 
thereof  before  performance  is  due,  are  measured 
by  what  the  injured  party  would  have  suffered 
by  the  continued  breach  of  the  other  party 
down  to  the  time  of  complete  performance,  less 
any  abatement  by  reason  of  circumstances  of 
which  he  ought  reasonably  to  have  availed 
himself.  And  an  allowance  of  the  difference 
between  what  the  vendor  could  haya  made  sub- 
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contracts  for,  for  forward  dellyeries  according 
to  the  contracts  In  suit  and  the  price  fixed  by 
the  contract  sued  on,  is  proper.  Roehm  v. 
Horst,  178  U.  S.  1,  44  L.  ed.  953,  20  Sup.  Ct. 
Rep.  780,  Affirming  33  C.  C.  A.  550,  62  U.  S. 
A  pp.  520,  91  Fed.  345,  which  Affirmed  84  Fed. 
605. 

And  while  one  who  contracts  to  supply  the 
government  with  a  quantity  of  hay,  the  gov- 
ernment agreeing  to  protect  the  contractor 
while  engaged  In  the  fulfilment  of  his  contract, 
can  recover  for  a  quantity  of  hay  destroyed  by 
the  enemy  on  account  of  the  failure  of  the 
United  States  to  furnish  sufficient  protection 
for  the  value  of  the  property  actually  lost  for 
want  of  It,  he  cannot  be  allowed  prospective 
profits  on  the  hay  which  he  contracted  to  de- 
liver. Chandler  v.  United  States,  17  Ct.  CI.  1 ; 
United  SUtes  v.  McKee,  97  U.  S.  235,  24  L.  ed. 
012. 

And  breach  of  an  agreement  to  pay  for  speci- 
fied property  a  certain  sum,  and  a  further  sum 
in  The  stock  of  a  company  to  be  formed  for  the 
purpose  of  developing  a  pleasure  resort,  au- 
thorizes a  recovery  by  the  party  injured  for 
what  the  contract  was  worth  to  her  in  view  of 
the  terms  of  the  agreement  and  of  the  property 
designed  to  be  acquired  thereunder  by  the  pro- 
posed company  at  Its  inception.  In  consideration 
of  the  stock,  baaed  on  what  the  fair  and  reason- 
able value  of  the  stock  in  question  would  have 
been  upon  the  organization  of  the  company  as 
agreed  upon.  Huse  &  L.  Ice  ft  Transp.  Co.  v. 
Heinze,  102  Mo.  245,  14  S.  W.  756. 

So,  the  measure  of  damages  for  breach  by  the 
United  States  of  a  contract  to  furnish  army 
supplies  is  the  difference  between  the  cost  of 
doing  the  work  and  what  the  contractor  was 
to  receive  for  it.  United  States  v.  Speed,  8 
Wall.  77,  19  L.  ed.  449. 

And  one  who  contracts  with  the  government 
to  deliver  at  bis  stone  quarry  a  quantity  of 
riprap  intended  for  use  In  the  Improvement  of 
a  river,  to  be  furnished  as  called  for,  prior  to 
a  certain  day,  the  government  to  furnish  the 
barges  with  which  to  transport  It,  which  it  fails 
to  do  until  after  the  date  when  the  contract  is 
to  be  completed,  who,  upon  the  Engineer  Bureau 
holding  the  contract  to  be  a  continuing  one, 
furnishes  the  remainder  of  the  stone,  under 
protest,  is  entitled  to  recover  the  actual  extra 
outlay  Imposed  upon  him  by  the  default  of  the 
United  States,  made  In  an  endeavor  to  fulfil 
his  contract  obligation,  and  also  the  direct 
profit  which  he  loses.  Cole  v.  United  States,  23 
Ct.  CI.  341. 

As  to  contracts  with  government,  broken  by 
the  United  States,  see  also  Field  v.  United 
States,  16  Ct.  Ci.  434 ;  Yates  v.  United  States, 
16  Ct.  CI.  119,  infra.  III.  h. 

So,  where  a  vendee  of  a  quantity  of  fiax  or 
other  property  breaks  his  contract,  the  vendor 
may  recover  damages  in  North  Dakota  accord- 
ing to  the  rule  laid  down  in  Dak.  Rev.  Code,  § 
4988,  BUbd.  2,  §  6009 ;  so  that  he  would  be  en- 
titled to  the  difference  between  the  price  agreed 
to  be  paid  for  the  fiax  and  Its  market  value  at 
the  place  of  delivery  at  such  time  after  the 
time  of  delivery  as  would  have  sufficed  with 
reasonable  diligence  for  him  to  effect  a  sale 
thereof,  together  with  the  excess  of  expense,  if 
any,  unless  he  has  in  fact  proceeded  under  § 
4833  thereof,  by  which  a  vendor  in  an  execu- 
tory contract  of  sale,  the  title  not  having  passed 
to  the  vendee,  Is  entitled  to  treat  the  property 
as  the  property  of  the  vendee  for  the  sole  pur- 
pose of  fixing  the  measure  of  damages.  Stan- 
r-r*i  V.  Mrr.iii,  6  N.  D.  536,  38  L.  R.  A.  760, 
72  N.  W.  938. 

In  estimating  the  profits  which  may  be  re- 
covered for  breach  of  a  contract  to  receive  and 
pay  for  property  purchased,  however,  allowance 
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should  be  made  for  every  Item  of  cost  and  ex- 
pense necessarily  attending  a  full  performance. 
Sullivan  V.  McMillan,  26  Fla.  643,  8  So.  450. 

And  the  court  in  an  action  for  breach  by  the 
purchaser  of  an  executory  contract  of  sale,  in 
which  the  vendee  retains  the  property,  will  not 
assume  that  the  property  has  been  at  any  time 
since  the  breach  of  a  value  less  than  the  con- 
tract price,  in  the  absence  of  evidence  to  that 
effect,  where  the  evidence  shows  that  the  con- 
tract price  was  the  usual  price  for  which  the 
articles  in  question  were  sold,  so  as  to  authorise 
a  recovery  of  more  than  nominal  damages. 
Hemingway  Mfg.  Co.  v.  Council  Bluffs  Canning 
Co.  62  Fed.  897. 

And  while  one  who  has  a  contract  with  the 
government  to  deliver  to  it  a  designated  quan- 
tity of  oats,  which  is  broken  by  the  re- 
fusal of  the  government  to  receive  a  part  of 
the  oats,  may  recover  in  the  court  of  claims  for 
any  damage  which  he  has  suffered  from  such 
refusal,  where  the  oats  have  risen  In  price  in 
the  market  above  the  contract  price  at  the  time 
the  tender  of  the  oats  was  refused,  the  pre- 
sumption Is  that  the  contractor  was  beneflte<f 
Instead  of  injured  by  the  refusal  of  the  govern- 
ment to  accept  them.  Gibbons  v.  United  States,. 
8  Wall.  269,  19  L.  ed.  453. 

d.  Effect  of  notice  of  refusal  to  perform. 

There  seems  to  be  some  conflict  of  opinion 
as  to  the  effect  of  an  express  refusal  by  a  vendee 
to  perform  a  contract  to  purchase  property,, 
or  of  a  notice  that  he  would  not  perform ;  but 
the  prevailing  doctrine  seems  to  be  that  where 
the  vendee  refuses  to  perform,  and  gives  notice 
to  that  effect,  the  vendor  may  sue  for  loss  of 
the  profits  of  the  sale  at  once,  without  waiting 
for  the  time  agreed  upon  for  delivery:  and  his 
measure  of  damages  in  such  case  is  the  differ- 
ence between  the  contract  price  and  the  market 
value  at  the  time  of  the  notice  of  refusal.  In- 
stead of  at  the  time  agreed  upon  for  delivery^ 
though  there  are  some  cases  to  the  contrary. 

Thus,  where  a  purchaser  of  property  by  an 
executory  contract  at  the  time  for  the  perform- 
ance thereof,  or  while  It  is  being  performed,  un- 
equivocally notifies  the  other  that  he  will  not 
perform  or  further  perform  his  part,  or  wilt 
not  accept  performance  by  the  other,  the  lat- 
ter may  treat  the  contract  as  at  an  end  or  en- 
tirely broken  by  the  former,  and,  if  ready  and 
willing  to  perform  on  his  part,  sue  him  at  once 
for  an  entire  breach  without  waiting  for  the 
expiration  of  the  time  It  would  take  to  complete 
the  contract,  and  recover  as  damages  the  same 
profit  that  would  have  been  earned  had  he  en- 
tirely performed  the  contract.  Sullivan  v.  Mc- 
Millan, 26  Fla.  543,  8  So.  450. 

An  unqualified  and  positive  refusal  to  per- 
form a  contract  for  the  purchase  of  goods 
though  the  performance  thereof  is  not  yet  due 
may,  if  the  renunciation  goes  to  the  whole  con- 
tract, be  treated  as  a  complete  breach  whicl> 
will  entitle  the  Injured  party  to  bring  his  ac- 
tion for  the  profits  lost  at  once.  Roehm  v. 
Horst,  178  U.  S.  1,  44  L.  ed.  953,  20  Sup.  Ct. 
Rep.  780,  Affirming  33  C.  C.  A.  550,  62  U.  8. 
App.  520,  91  Fed.  345,  which  Affirmed  84  Fed. 
565. 

And  a  vendor  need  not  tender  the  goods  sold 
to  the  vendee  after  repeated  refusals  on  the 
part  of  the  vendee  to  carry  out  the  contract,  lx» 
order  to  recover  the  profits  which  he  would 
have  made  from  the  sale.  Woldert  v.  Arledge^ 
4  Tex.  Civ.  App.  692,  23  8.  W.  1052. 

Where  a  vendor  is  ready  and  willing  to  per- 
form, and  offers  to  do  so.  but  bis  vendee  re- 
fuses, though  the  title  to  the  goods  sold  Is  not 
vested  in  the  vendee,  the  vendor  is  entitled  to 
sue  on  the  contract  for  damages,  and  the  rul» 
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of  damages  In  such  caae  would  be  the  actual 
injury  sustained,  which  is  ordinarily  the  differ- 
ence between  the  value  of  the  property  at  the 
time  of  the  refusal  and  the  price  agreed  upon. 
Ganaon  y.  Madigan«  18  Wis.  68. 

And  a  vendor  cannot  increase  or  enhance  the 
damages  for  breach  by  a  purchaser  of  an  agree- 
ment 40  purchase  and  receive  property,  con- 
sisting of  the  difference  between  the  market 
value  at  the  time  of  refusal  and  the  price  agreed 
to  be  paid,  by  a  tender  of  performance  after 
notice  by  the  purchaser  that  he  would  not  ac- 
cept the  property  purchased.  Rhodes  v.  Cleve- 
land Rolling  Mill  Co.  17  Fed.  426. 

And  where  a  contract  is  made  to  purchase  ar- 
ticles or  commodities  of  merchandise  which  are 
to  be  manufactured  by  the  vendor,  and  before 
they  are  manufactured  the  vendee  notifies  the 
vendor  that  he  will  not  receive  the  articles  or 
commodities,  thus  violating  the  contract,  the 
vendor  has  no  right  to  proceed  to  manufacture 
the  articles  or  commodities  and  thereafter  sue 
the  vendee  for  the  full  price  of  the  same  when 
manufactured.  He  is  limited  to  such  damages 
aa  he  may  have  suffered  at  the  time  of  notice  of 
the  breach.  Queen  City  Electric  Light  Co.  v. 
Gibson  House  Co.  4  Ohio  N.  P.  119. 

So,  the  vendor  of  a  quantity  of  iron  to  be  de- 
livered at  a  designated  time,  the  delivery  of 
which  is  postponed  from  time  to  time  at  the 
solicitation  of  the  purchaser,  the  last  post- 
ponement not  stating  any  definite  time,  may  in 
a  reasonable  time  after  such  last  postponement 
treat  the  contract  as  broken  by  the  purchaser, 
and  have  the  damages  assessed  according  to  the 
price  of  the  iron  at  the  date  of  the  last  post- 
ponement. Hickman  v.  Haynes,  44  L.  J.  C.  P. 
N.  S.  368,  L,  R.  10  C.  P.  698,  32  L.  T.  N.  S. 
873,  23  Week.  Rep.  872. 

And  the  measure  of  damages  for  repudiation 
by  the  purchaser  of  a  contract  for  the  purchase 
of  certain  machinery  is  the  difference  between 
the  contract  price  of  the  machinery  and  the 
market  value  of  the  same  in  the  condition  it 
was  in  when  the  manufacturer  received  notice 
of  repudiation,  and  not  the  difference  between 
the  contract  price  and  what  the  machinery 
would  have  cost  delivered  at  the  place  of  deliv- 
ery named  in  the  contract.  W.  T.  Adams  Mach. 
Co.  V.  Looney  (Tex.  Civ.  App.)  47  S.  W.  671. 

So,  a  clear  and  unequivocal  notification  by 
a  purchaser  of  the  saw  logs  from  a  designated 
tract  of  land,  that  he  will  receive  no  more  logs 
if  he  finds  that  the  contract  has  been 
fnlly  executed,  and  a  second  statement  that  he 
has  so  found,  in  no  wise  withdrawing  or  quali- 
fying the  first  notification,  is  a  distinct  and 
positive  notification  to  the  other  party  that  no 
more  logs  will  be  received  under  the  contract, 
which  win  authorize  him  to  regard  the  con- 
tract as  broken  and  sue  at  once  for  the  profits 
of  the  whole  contract.  Sullivan  v.  McMillan, 
26  Fla.  643,  8  So.  450. 

And  where  aferwards,  upon  being  notified 
by  the  vendor  that  he  would  make  the  receipt 
of  certain  logs  then  in  boom  a  test  as  to  wheth- 
er or  not  the  purchaser  refused  to  go  on  with 
the  contract,  he  states  that  he  is  willing  to 
receive  the  logs  in  boom,  but  that  in  so  receiv- 
ing and  paying  for  them  he  must  not  be  un- 
derstood as  waiving  the  position  previously 
taken  by  him,  he  does  not  thereby  recognize 
the  contract  as  continuing,  and  waive  his  pre- 
▼ioQS  position  so  as  to  prevent  the  other  party 
from  suing  him  at  once  after  the  breach  and 
recovering  the  profits  of  the  whole  contract. 

In  Parish  v.  United  States,  100  U.  S.  600, 
25  Ij.  ed.  763,  however,  it  was  held  that  a  per- 
son contracting  to  deliver  a  large  quantity  of 
ioe  to  the  government,  which  contract  was  sus- 
pended but  not  revoked,  by  reason  of  which  a 
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large  amount  of  Ice  melted  away  and  was  lost, 
is  entitled  to  recover  what  he  paid  for  the  ice 
which  was  lost,  and  for  expenses  he  was  put  to 
in  making  the  purchase  and  in  keepifig  it  until 
it  was  lost ;  but  where  he  never  delivered  or 
offered  to  deliver  the  remainder,  he  cannot  re- 
cover either  the  contract  price  or  the  profits 
he  might  have  made  if  he  had  done  so. 

And  Phiilpotts  V.  Evans,  5  Mees.  &  W.  475, 
holds  that  the  measure  of  damages  for  breach 
of  a  contract  to  purchase  and  receive  a  quan- 
tity of  wheat  at  a  designated  time  and  place 
by  giving  notice  to  the  vendor  while  the  wheat 
was  in  transit  that  the  purchaser  would  not  re- 
ceive it  is  the  difference  between  the  contract 
price  and  the  market  price  on  the  day  when  the 
wheat  was  tendered  to  the  purchaser  for  ac- 
ceptance, as  the  contract  was  then  broken,  and 
not  broken  by  the  previous  declaration  by  the 
purchaser  that  he  would  not  receive  it. 

And  Miller  v.  Burch,  19  Ky.  L.  Rep.  629,  41 
S.  W.  307,  holds  that,  where  a  purchaser  of 
lumber  refuses  to  receive  It,  and  action  is 
brought  by  the  vendor,  not  only  before  the  de- 
livery, but  before  the  time  for  delivery  of  the 
greater  part  if  not  of  all  of  the  lumber,  the 
loss  of  prospective  profits  cannot  be  recovered 
unless  the  special  damage  is  specifically  al- 
leged and  shown,  and  in  the  absence  of  such  al- 
legation the  damages  can  only  be  nominal. 

e.  Resale  hy  vendor, 

1.  Right  to  make,  and  effect  of. 

The  general  rule  is  that,  where  a  vendee 
of  personal  property  refuses  to  accept  it  the 
vendor  may  resell  it,  taking  proper  measures  to- 
secure  as  fair  and  favorable  a  sale  as  possible, 
and  the  difference  between  the  contract  price 
and  the  proceeds  of  the  sale,  together  with  the 
expenses  necessarily  Incurred,  will  be  the  prop- 
er measure  of  damages  for  breach  of  the  con- 
tract of  sale,  in  the  absence  of  other  evidence 
upon  the  subject.  Pollen 'v.  Le  Roy,  30  N.  Y. 
556 ;  Hayden  v.  Demets,  53  N.  Y.  426 ;  Dustan 
V.  McAndrew,  44  N.  Y.  72;  Cahen  v.  Patt,  6& 
N.  Y.  348,  26  Am.  Rep.  203 ;  Smith  v.  Pettee,. 
7  Hun,  335 ;  Bogart  v.  O'Regan,  1  E.  D.  Smith, 
590  ;  Saiadin  v.  Mitchell,  45  111.  79  ;  Dill  v.  Mum- 
ford,  19  Ind.  App.  609,  49  N.  E.  861 ;  Atwood 
V.  Lucas,  53  Me.  508,  89  Am.  Dec.  713;  In- 
gram V.  Matthien,  3  Mo.  209;  Strauss  v.  Lab- 
sap,  59  Mo.  App.  260;  Van  Horn  v.  Rucker,. 
33  Mo.  391 ;  Anderson  v.  Frank,  45  Mo.  App. 
482 ;  M'Combs  v.  M'Kennan,  2  Watts  &  S.  216, 
37  Am.  Dec.  505 ;  Ashcom  v.  Smith,  2  Penr.  & 
W.  211 ;  James  v.  Adams.  8  W.  Va.  568 ;  Field 
V.  United  States,  16  Ct.  CI.  434. 

The  vendor  may  ascertain  or  liquidate  the 
damages  by  a  resale,  taking  all  proper  measures 
to  secure  as  fair  and  favorable  a  sale  as  possi- 
ble. Pollen  V.  Le  Roy,  30  N.  Y.  556;  GIrard 
V.  Taggart,  5  Serg.  &  R.  19,  9  Am.  Dec.  327  : 
Camp  V.  Hamlin,  53  Ga.  259 ;  White  v.  Matador 
Land  &  Cattle  Co.  75  Tex.  465,  12  S.  W.  866. 

Such  sale  to  be  made  within  a  reasonable 
time  at  auction  after  tender,  if  the  goods  are 
perishable  and  expensive  or  likely  to  go  out 
of  season.     Camp  v.  Hamlin,  55  Ga.  259. 

And  where  the  purchaser  of  property  refuses 
to  receive  the  same,  and  the  vendor  resells  it, 
after  giving  notice  to  the  vendee,  the  price 
brought  at  the  resale  may  be  treated  as  deter- 
mining the  market  value  for  the  purpose  of 
ascertaining  the  measure  of  damages  for  the 
breach.     Rickey  v.   Tenbroeck,   63   Mo    563. 

And  such  a  resale,  though  made  at  auction, 
is  evidence  to  be  considered  on  the  question 
of  the  market  value  at  the  time  of  the  breach  : 
and  If  the  resale  is  made  with  reasonable  effort 
to  obtain  the  best  price  obtatnable,^Qr  Ifi  the 
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price  obtained  is  a  fair  one,  it  settles  tlie  qaes- 
tion  of  market  value  for  the  purpose  of  ascer- 
taining the  damages  suffered  from  the  breach. 
T.  B.  Scott  Lumber  Co.  t.  Hafner-Lothman  Mfg. 
Co.  91  Wis.  667,  66  N.  W.  513;  Blgelow  v. 
Legg,  102  N.  Y.  652,  6  N.  B.  107. 

But  one  who  contracts  to  sell  property,  when 
the  vendee  refuses  to  take  It,  must,  in  making  a 
resale,  exercise  reasonable  and  Intelligent  Judg- 
ment in  ascertaining  the  market  price  at  the 
point  where  it  was  to  have  been  delivered  un- 
•der  the  original  contract,  that  price  being  the 
one  which  must  be  obtained  to  warrant  a  re- 
covery by  him  of  the  difference  between  the 
price  at  the  resale  and  the  original  price  agreed 
upon.  Martlnes  v.  Eamshaw,  36  W.  N.  C. 
408 ;  Guillon  v.  Earnshaw,  169  Pa.  468,  82  AU. 
545. 

Thus,  the  difference  between  the  oontract 
price  of  land  and  the  price  obtained  at  an  auc- 
tion sale  made  by  the  vendor,  of  which  the  ven- 
•dee  had  notice,  while  not  conclusive,  is  a  good 
<:riterion  of  the  damages  actually  sustained  by 
the  vendor  from  a  refusal  by  the  vendee  to  re- 
<:eive  a  deed  and  pay  for  the  land.  Hazleton 
▼.  Le  Due,  10  App.  D.  C.  879. 

And  breach  of  an  agreement  for  the  purchase 
•of  an  undivided  interest  in  a  partnership,  after 
which  and  after  giving  notice  of  an  intended 
sale,  the  interest  is  resold,  there  being  nothing 
to  indicate  that  the  resale  is  not  perfectly  fair 
■and  productive  of  the  best  possible  price,  war- 
rants a  recovery  by  the  person  injured  of  the 
•difference  between  the  contract  price  and  the 
price  obtained  upon  the  resale.  Van  Brocklen 
V.  Smeallie,  140  N.  Y.  70,  85  N.  E.  415. 

So,  the  measure  of  damages  in  an  action  for 
breach  of  contract  to  deliver  a  lot  of  live  .fat 
hogs,  which  were  offered  at  the  proper  place 
but  the  purchaser  refused  to  receive  them,  Is 
the  difference  between  the  market  price  at  the 
time  the  hogs  were  resold  and  the  contract 
price,  together  with  costs  and  expenses  of  keep- 
ing from  and  after  the  refusal  to  receive  them 
-up  to  the  date  of  the  resale.  McCracken  v. 
yfeMi,  86  Iowa,  551. 

And  the  purchaser  of  a  carload  of  bacon, 
who  refuses  to  receive  and  pay  for  it  because 
the  vendor  has  demanded  pay  before  delivery, 
-after  which  the  vendor  resells  It  in  the  market 
at  the  place  of  delivery  at  a  less  price,  bacon< 
bavl-ng  declined  in  price,  is  liable  to  the  vendor 
for  the  difference  between  the  contract  price 
■and  the  net  proceeds  of  the  sale.  McCord  t. 
Laidley,  87  Ga.  221,  18  S.  B.  500. 

And  the  rule  of  damages  for  breach  of  a  con- 
,  tract  to  furnish  a  quantity  of  buffalo  hides,  by 
refusal  of  the  purchaser  to  accept  them,  after 
which  they  were  sold  by  the  vendor  at  auction 
•sale  after  due  notice  to  the  purchaser,  is  the 
-contract  price  less  the  net  proceeds  of  the  auc- 
tion sale,  where  that  does  not  appear  to  be  an 
•unusual  mode  of  disposing  of  such  goods. 
Whitney  v.  Boardman,  118  Mass.  242. 

So,  the  measure  of  damages  for  refusal  to 
receive  a  part  of  a  quantity  of  barley  purchased, 
which  was  afloat  when  purchased,  and  after- 
wards and  before  the  time  for  delivery  put  into 
.-a  warehouse,  where  there  was  no  evidence  that 
It  was  to  be  delivered  by  the  vendor.  Is  the  dif- 
ference between  the  contract  price  and  the 
price  for  which  the  vendor  fairly  and  in  good 
faith  sold  It,  the  ordinary  rule  that  the  dam- 
ages should  be  the  difference  between  the  con- 
tract price  and  the  market  value  when  it 
should  have  been  delivered  not  applying,  when 
-no  other  delivery  was  contemplated  than  that 
■by  storage  In  a  warehouse.  Saladin  v.  Mitchell, 
45  111.  79. 

And  the  measure  of  damages  for  breach  of 
-contract  for  the  sale  and  delivery  of  a  number 
•of  car  loads  of  oats  according  to  sample,  by  re- 
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fusal  of  the  purchaser  to  accept  and  pay  for  a 
part  of.  the  oats,  is  the  difference  between  the 
contract  price  and  the  amount  for  which  the 
oats  were  sold  at  auction,  less  the  expense  of 
sale  and  storage,  the  vendor  having  stored  them 
and  afterwards  sold  them  at  auction  on  the  ven- 
dee*! account,  and  not  merely  the  difference  be- 
tween the  market  value  of  goods  falling  below 
the  sample  at  the  time  of  acceptance  and  the 
net  amount  realised  by  the  sale  at  auction. 
Woods  V.  Cramer,  84  S.  C.  508,  18  8.  E.  660. 

And  a  manufacturer  who  sold  to  a  merchant 
in  another  place  a  quantity  of  flour,  which  upon 
being  shipped  to  the  place  of  delivery  the  mer- 
chant refused  to  receive  and  pay  for,  after 
which  a  member  of  the  firm  of  manufactur- 
ers went  to  such  place  and  resold  the  flour  in 
the  market,  may  recover  for  the  breach  the  dif- 
ference between  the  contract  price  and  the 
price  brought  at  the  resale;  but  no  recovery 
can  be  had  for  the  time  and  expense  of  the 
member  of  the  firm  who  went  'to  the  place  of 
delivery  and  made  the  sale.  Penn  v.  Smith,  98 
Ala.  476,  9  So.  609. 

So,  the  measure  of  damages  for  a  refusal  of 
a  purchaser  of  a  steamboat  to  take  it  and  pay 
the  price  agreed  upon,  after  which  the  vendor 
sells  it  pursuant  to  notice,  is  the  difference  be- 
tween the  contract  price  and  the  actual  value 
of  the  vessel,  where  the  sale  of  the  vessel  was 
for  less  than  it  was  worth.  Gray  v.  Central  R. 
Co.  82  Hun,  528,  81  N.  Y.  Supp.  704. 

And  in  Madden  v.  Lemke,  86  Mich.  139,  48 
N.  W.  785,  in  which  the  plaintiff  agreed  to  sell 
the  defendant  a  quantity  of  cedar  posts,  which 
the  defendant  was  to  receive  free  on  board  cars 
at  a  designated  place,  and  the  shipping  was  to 
commence  on  a  designated  date,  but  the  de- 
fendant failed  to  Inspect  and  take  any  of  the 
posts,  after  which  the  plaintiff  sold  them  for 
less  than  the  contract  price,  a  verdict  for  the 
amount  of  such  loss  was  sustained;  but  the 
case  was  decided  upon  the  question  as  to  who 
was  to  blame  for  failure  to  tally  the  posts. 

So,  the  fact  that  the  vendor  of  goods  which 
the  purchaser  refused  to  receive  purchased 
some  of  them  at  a  resale  made  at  auction  for 
the  account  of  the  vendee,  the  evidence  not  be- 
ing sufficiently  definite  to  Identify  the  articles, 
does  not  preclude  him  from  the  recovery  of  the 
difference  between  the  amount  realised  and  the 
contract  price  as  damages  for  the  breach,  where 
the  sale  was  fairly  conducted.  Strauss  t.  Lab- 
sap,  59  Mo.  App.  260. 

And  the  receipt  of  money  by  the  vendor  of 
a  specific  article  under  a  contract  by  which  It 
was  to  be  paid  for  on  delivery,  who  resold  It, 
on  failure  of  the  purchaser  to  pay  when  It  was 
offered  for  delivery,  after  the  time  of  the  offer, 
on  account  of  the  contract,  does  not  preclude 
him  from  recovering  the  difference  between  the 
price  for  which  he  sold  the  article  and  that 
for  which  he  contracted  to  sell  It.  M'Combs  v. 
M'Kennan,  2  Watts  ft  S.  216,  87  Am.  Dec  506. 

And  the  vendor  of  a  quantity  of  ore  which 
the  purchaser  refuses  to  receive  Is  not  pre- 
vented from  recovering  the  difference  between 
the  price  received  on  a  resale  and  the  contract 
price  for  the  breach,  by  the  fact  that  he  mixed 
the  ore  with  one  fourth  or  one  fifth  of  an  in- 
ferior quality  of  ore  to  further  the  sale  of  the 
whole,  though,  if  by  so  doing  the  price  received 
was  less  than  could  have  been  obtained  for  the 
ore  In  its  original  condition,  the  market  price, 
and  not  the  price  of  the  mixture,  controls  the 
recovery.  Guillon  v.  Eamshaw,  169  Pa.  468, 
32  Atl.  545. 

But  it  is  only  where  property  has  been  resold 
by  the  vendor  In  the  manner  prescribed  by  Dak. 
Rev.  Code,  9  4888,  authorising  such  sale,  that 
he  can  recover  as  damages  In  that  state  the  ex- 
cess, If  any,  of  the  amount  dua  from  the  mi»> 
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-chmaer  under  the  contract  oyer  the  n«t  proceeds 
•ot  resale.  If  it  is  not  so  sold  the  measure  of 
damages  is  the  difference  between  the  price 
•agreed  to  be  paid  and  the  market  ralne  of  the 
property  at  the  place  of  delivery  at  such  time 
-after  the  time  of  delivery  as  would  have  suf- 
ficed with  reasonable  diligence  to  effect  a  sale 
thereof,  and  the  excess  of  expenses,  if  any; 
•and  an  abortive  attempt  to  make  a  ^le  will 
act  preclude  the  recovery  of  damages  under  the 
Jatter  rule.  Stanford  v.  McGill,  6  N.  Dak.  536, 
38  L.  R.  A.  760,  72  N.  W.  938. 

And  where  a  person  contracting  to  furnish 
«.  designated  quantity  of  logs  at  the  mill  of  the 
other  party  as  soon  as  the  water  will  permit 
prepares  and  rafts  the  logs  as  agreed,  and  com- 
plies in  full  with  the  terms  of  the  contract  on 
his  part,  and  the  other  party  refuses  to  partici- 
pate In  the  measurement  and  scaling  of  the 
logs,  and  refuses  to  receive  them  after  tender 
at  the  mill  as  provided  by  the  contract,  the 
•contractor  tendering  them  has  the  right  to  sell 
the  logs,  and,  after  accounting  for  the  proceeds 
•of  those  sold,  he  may  recover  the  contract  price 
tor  the  residue  of  the  logs  so  delivered,  provided 
they  are  of  a  proper  quality,  and  is  not  lim- 
ited to  the  difference  between  the  market  value 
of  the  logs  at  the  point  where  they  are  scaled 
•and  the  contract  price.  Dobbins  v.  Edmonds, 
IS  Mo.  App.  307. 

The  rule  that  a  vendor  of  personal  property 
ivhich  the  vendee  refuses  to  take  may  resell  the 
aame  and  recover  the  difference  between  the  con- 
trart  price  and  the  price  obtained  upon  the  re- 
sale covers  every  species  of  personal  property, 
inclnding  an  undivided  partnership  interest  in 
A  partnership,  the  assets  of  which  consisted 
in  part  of  real  estate.  Van  Brocklen  y.  Bmeal- 
Ue,  140  N.  Y.  70,  35  N.  E.  415. 

f  2.  Preroquiaiies  to  vaUdiiy  of. 

In  order  that  a  second  sale  may  be  used  in 
Ascertaining  the  measure  of  damages  for  breach 
of  contract  for  a  former  sale,  it  should  be 
made  under  equally  favorable  circumstances 
with  the  first  sale.  Gull  v.  West,  65  Hun,  1, 
19  N.  Y.  Supp.  757. 

Thus,  to  conclude  a  former  purchaser  by  a 
resale  It  should  take  place  as  soon  after  refus- 
al to  accept  the  property  sold  as  it  can  practi- 
cally be  done.     Smith  v.  Pettee,  7  Hun,  335. 

And  a  delay  of  a  period  of  nearly  four 
months,  during  which  time  the  market  price 
was  constantly  depreciating,  is  too  long.     Ibid. 

And  a  sale  of  goods  a  months  after  the 
breach  of  contract  to  receive  and  pay  for  them 
In  a  distant  market  without  notice  Is  not  evi- 
•dence  of  their  market  value  in  an  action  against 
the  flrst  purchaser  for  the  difference  between 
their  market  value  and  the  contract  price  for 
refusal  to  receive  them.  Lawrence  Canning 
•Co.  y.  H.  D.  Lee  Mercantile  Co.  5  Kan.  App.  77, 
AS  Pac.  749. 

And  the  measure  of  damages  for  breach  of  a 
•contract  for  the  purchase  of  a  cargo  of  malse 
to  be  shipped  from  a  port  in  the  Argentine  Re- 
imbllc,  by  a  repudiation  of  the  contract  on  the 
part  of  the  buyer,  while  the  market  was  fail- 
ing and  continued  to  fall  with  no  prospect  of 
•change,  is  the  difference  between  the  contract 
price  and  the  market  price  on  the  day  when 
the  vendor  accepted  the  purchaser's  repudia- 
tion by  bringing  action  for  the  breach,  and  not 
the  difference  between  the  contract  price  and 
-trhat  It  renold  for  after  the  cargo  arrived,  as 
In  view  of  the  falling  prices  the  vendor  should 
not  have  waited  for  its  arrival  to  make  the  re- 
fiale.     Roth  &  Co.  y.  Taysen,  73  L.  T.  N.   S. 

And,  under  Cal.  Civ.  Code,  §  3353,  providing 
Chat  In  estimating  damages  the  value  of  prop- 
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erty  to  a  seller  Is  the  price  which  he  could  have 
obtained  in  the  market  nearest  to  the  place 
where  the  buyer  should  have  accepted  it,  as 
soon  after  the  breach  as  the  buyer  could  with 
reasonable  diligence  have  effected  a  resale,  the 
value  of  oranges  which  a  purchaser  refuses  to 
take,  the  difference  between  which  and  the  con- 
tract price  is  recoverable  as  damages  for  the 
breach,  is  the  value  immediately  after  the  repu- 
diation of  the  contract  when  the  vendor  would 
have  been  at  liberty  to  resell  them,  and  not 
their  value  after  they  had  gone  to  decay.  Tus- 
tln  Fruit  Aaso.  y.  Earl  Fruit  Co.  (Cal.)  53  Pac. 
693. 

So,  as  a  general  mle  the  resale  should  be 
made  at  the  place  of  delivery  under  the  broken 
contract,  though  a  better  place  of  sale.  If  it  ex- 
ists, nuiy  be  selected. 

Thus,  one  who  contracts  to  deliver  a  quan- 
tity of  lumber  to  another,  a  part  of  which  the 
latter  refuses  to  receive,  after  which  he  runs 
the  lumber  to  a  place  other  than  the  place  of 
delivery,  and  there  sells  it,  cannot  charge  the 
party  refusing  to  receive  it  with  the  difference 
between  the  contract  price  and  what  the  lumber 
sold  for  in  the  place  to  which  he  ran  it,  after 
deducting  the  expense  of  running  It  there,  as 
he  had  no  right  to  select  the  place  of  market 
at  the  expense  of  the  other  party.  Chapman  v. 
Ingram,  30  Wis.  290. 

But  where  a  purchaser  of  cattle  fails  to  be 
on  hand  to  receive  them  at  the  time  and  place 
of  delivery,  and  the  market  value  at  the  place 
of  delivery  is  dependent  upon  and  governed  by 
the  market  price  in  a  larger  neighboring  place, 
the  vendor  may  ship  the  cattle  to  such  larger 
place  and  sell  them  there,  and  recover  the  dif- 
ference between  the  amount  for  which  they 
are  sold  and  the  contract  price,  where  it  does 
not  appear  that  a  better  price  has  been  ob- 
tained at  the  place  of  delivery.  Ingram  v. 
Wackemagel,  88  Iowa,  82,  48  N.  W.  998. 

And  the  measure  of  damages  for  refusal  by 
the  purchaser  to  receive  a  car  load  of  hides  di- 
rected to  be  shipped  to  Chicago,  after  which 
the  vendor  recalled  the  hides  and  shipped  them 
to  Chicago  and  resold  them  there  after  notice, 
Chicago  being  the  greatest  hide  market  of  the 
country,  is  the  difference  between  the  contract 
price  and  the  selling  price,  with  the  expense 
of  resale.  Sawyer  v.  Dean,  114  N.  Y.  469,  21 
N.  E.  1012. 

So,  the  general  rule  is  that,  if  the  vendor 
elects  to  resell  the  goods  in  question  and  re- 
cover the  difference  from  the  former  purchaser, 
he  must  manifest  his  election  to  do  so  by  a  pre- 
liminary notice  that  he  intends  to  sell,  and 
hold  the  purchaser  for  the  loss.  RIdgley  v. 
Mooney,  16  Ind.  App.  362,  45  N.  E.  348;  Dill 
V.  Mumford,  19  Ind.  App.  609,  49  N.  E.  861. 

And  that  a  vendor  of  goods,  who,  on  the  pur- 
chaser's refusal  to  complete  the  contract  of  sale 
and  abandonment  of  the  property,  retakes  pos- 
session thereof,  treating  it  as  his  own,  and  sells 
It  without  notice  to  the  purchaser,  rescinds  the 
contract,  and  is  not  entitled  to  recover  for  the 
loss  of  profits  of  the  sale.  Redmond  v.  Smock. 
28  Ind.  365;  Woldert  v.  Arledge,  4  Tex.  Civ. 
App.  692,  23  S.  W.  1052. 

In  Van  Krocklen  v.  Smeallle,  140  N.  Y.  70, 
35  N.  E.  415,  however,  it  was  held  that  where 
a  vendee  of  personal  property  refuses  to  re- 
ceive it,  and  the  vendor  elects  to  resell  the  same 
and  hold  the  vendee  for  the  difference  between 
the  price  obtained  and  the  contract  price,  the 
resale  need  not  be  at  auction  unless  that  is  the 
customary  method  of  selling  the  kind  of  prop- 
erty In  question  ;  and  it  is  not  absolutely  essen- 
tial that  notice  of  the  time  and  place  of  the 
sale  should  be  given,  though  It  is  always  wis- 
est for  the  vendor  to  give  such  notice,  and 
quite  unsafe  to  omit  it.  (      r^r^r^l^ 
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And  Holland  v.  Rea,  48  Mich.  218,  12  N.  W. 
167,  holds  that  the  question.  In  an  action  by 
a  vendor  ajrainst  a  vendee  for  refusal  to  re- 
celve  ffoods  sold,  after  which  the  vendor  had 
sold  the  ^oods,  as  to  whether  notice  of  the  re- 
sale was  necessary,  where  the  agreement  was 
silent  In  regard  to  It  and  no  special  Instance 
appeared  to  require  It,  and  the  extent  of  the 
vendee's  liability  was  not  to  be  unalterably  de- 
cided by  the  price  obtained,  will  not  be  con- 
sidered on  appeal  where  the  request  for  the 
charge  out  of  which  the  question  arose  was 
equivocal  and  fell  short  of  indicating  with  any 
distinctness  that  the  notice  alluded  to  was  no- 
tice of  election  to  resell,  rather  than  notice  of 
actual  resale  itself,  and  had  not  turned  the 
mind  of  the  Judge  to  its  application  as  a  no- 
tice of  actual  resale,  and  no  offer  whatever  was 
made  to  explain. 

Notice  by  a  vendor  of  cattle,  the  purchaser 
of  which  failed  to  be  on  hand  at  the  time  and 
place  of  delivery  to  receive  them,  that  the  ven- 
dor would  hold  them,  subject  to  the  purchas- 
er's order,  one  day,  and,  if  not  received  by  him, 
he  would  then  take  steps  authorized  by  law  to 
protect  himself,  is  sufficient  to  warrant  a  re- 
covery for  the  breach  of  contract  by  the  pur- 
chaser of  the  difference  between  the  contract 
price  and  the  price  for  which  the  cattle  were 
resold,  where  the  purchaser  knew  that  the  time 
given  him  by  the  agreement  was  about  to  ex- 
pire, and  the  cattle  market  was  declining,  as 
it  is  not  necessary  for  the  notice  to  state  Just 
what  action  the  vendor  will  take  to  indenmlfy 
himself  against  loss.  Ingram  t.  Wackernagel, 
8S  Iowa,  82,  48  N.  W.  998. 

Where  there  was  in  fact  a  contract  of  sale 
and  a  breach  by  the  purchaser,  the  vendor  will 
not  be  refused  recovery  beicause  he  has  mis- 
taken his  measure  of  damages  in  framing  his 
petition  with  a  view  to  recover  the  difference 
between  the  price  obtained  upon  a  resale  of  the 
goods  and  the  contract  price,  instead  of  seek- 
ing to  recover  the  difference  between  the  market 
value  and  the  contract  price.  Woldert  v.  Ar- 
ledge,  4  Tex.  Civ.  App.  692,  28  S.  W.  1052. 

And  a  vendor  of  goods  which  the  vendee  re- 
fused to  accept  and  pay  for,  who  sold  them  at 
auction  In  the  market  of  delivery,  should, 
where  It  appears  that  the  actual  value  was 
equal  to  the  price,  and  that  a  far  less  amount 
was  received  at  the  auction,  in  order  to  re- 
cover the  difference,  show  when  and  where  the 
auction  took  place,  what  notice  of  it  was  given, 
how  the  sale  was  conducted,  who  were  the  pur- 
chasers and  at  what  price,  as  he  is  in  the  posi- 
tion of  a  party  accounting,  and  ought  to  ac- 
count fully  and  with  reasonable  particularity. 
Camp  V.  Hamlin,  55  Ga.  259. 

f.  Effect  of  absence  of  market  in  which  to  re- 
.    8ell. 

While  the  proper  measure  of  damages  for 
breach  of  contract  for  the  purchase  of  the 
property  Is,  as  a  general  rule,  the  difference  be- 
tween the  contract  price  and  the  market  price 
at  the  time  and  place  of  delivery,  this  rule  is 
not  applicable  where  from  the  nature  of  the 
articles  there  is  no  market  in  which  they  can 
be  sold. 

In  such  case  the  measure  is  the  difference 
between  what  it  would  cost  the  manufacturer 
to  make  and  deliver  such  articles  and  the 
price  which  the  purchaser  agreed  to  pay  for 
them.  Kingman  &  Co.  v.  Hanna  Wagon  Co. 
176  111.  545,  52  N.  B.  328,  Affirming  74  III. 
App.  22 ;  Clements  v.  State,  77  N.  C.  142 ;  Mas- 
terton  v.  Brooklyn,  7  Hill,  61,  42  Am.  Dec. 
43 :  Field  v.  United  States,  16  Ct.  CI.  434. 

In  this  connection,  see  also  Todd  v.  Gamblk. 

And  the  measure  of  damages  suffered  by  one 
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who  contracts  to  sell  a  specified  quantity  of 
goods  which  the  purchaser  refuses  to  receiver 
where  the  goods  are  of  no  value  to  the  con- 
tractor, and  he  is  unable  to  procure  anything 
for  them  by  sale,  and  they  are  a  total  loss,  is 
the  whole  contract  price.  Field  v.  United 
States,  16  Ct.  CI., 484. 

But  the  fact  that  an  article  agreed  to  be 
furnished  has  no  well-ascertained  market  value 
does  not  change  the  principle  governing  a 
breach  of  the  contract  on  the  part  of  the  pur- 
chaser by  preventing  its  full  performance,  but 
only  the  mode  of  ascertaining  the  actual  value 
of  the  article,  or  rather  the  cost  of  the  party 
producing  it ;  and  in  such  case  an  investigation 
into  the  constituent  elements  of  the  cost  is 
necessary,  and  that  cost  must  be  compared  with 
the  contract  price,  and  this  must  be  ascertained 
upon  evidence  of  the  outlay,  trouble,  risk,  etc, 
which  enter  into  and  make  up  the  cost  of  the 
article.  Masterton  v.  Brooklyn,  7  Hill,  61,  42 
Am.  Dec.  38. 

Thus,  while  the  measure  of  damages  ordi- 
narily for  refusal  to  receive  and  pay  for  good» 
purchased  is  the  difference  between  the  contract 
price  and  the  market  value,  where  the  good» 
purchased  consist  of  60,000  cigarettes  of  a 
kind  for  which  there  is  no  market  in  such 
large  quantities,  the  measure  of  damages  would 
be  the  difference  between  the  contract  price  and 
the  cost  of  production.  Eelso  v.  Marshall,  24 
App.  Div.  128,  48  N.  Y.  Supp.  728. 

And  breach  by  the  purchaser  of  a  contract 
to  purchase  and  accept  a  quantity  of  paving 
stones  for  which  there  was  no  market  value 
at  the  place  of  delivery  is  the  difference  be- 
tween the  cost  of  procuring  and  delivering 
them  at  that  place  and  the  contract  price. 
Barry  v.  Cavanagh,  127  Mass.  394. 

And  one  who  contracted  to  construct  and  put 
up  a  heating  apparatus  in  a  hotel,  but  was  pre- 
vented from  completing  it  by  the  other  party 
to  the  contract,  is  entitled  to  recover  for  the 
breach,  if  its  value  in  the  condition  it  then 
was  was  less  than  the  cost  of  labor  and  mate- 
rials, the  difference  in  such  values  In  addition 
to  the  profits  of  the  whole  contract.  E.  Keeler 
Co.  V.  Schott,  1  Pa.  Super.  Ct.  458. 

So,  the  measure  of  damages  for  breach  of  a 
contract  to  receive  and  pay  for  a  quantity  of 
granite  bases  and  sills  for  a  building  to  be 
erected,  after  they  had  been  finished  and  when 
they  were  of  little  value  for  any  other  build- 
ing or  purpose,  there  being  no  market  value  for 
them,  Is  the  profit  of  the  contract,  which  would 
consist  of  the  difference  between  what  It  cost 
to  procure  and  prepare  them  for  delivery  and 
the  price  which  was  to  be  paid  for  them,  less 
the  market  value  of  the  granite  still  remaining 
in  the  hands  of  the  contractor.  Deery  v.  Will- 
iams, 27  App.  Div.  131,  50  N.  Y.  Supp.  138. 

And  refusal  by  the  purchaser  to  accept  ma- 
chinery purchased,  to  be  delivered  on  board 
cars  at  a  designated  time  and  place,  warrants 
a  recovery  by  the  vendor  of  the  contract  price 
less  the  market  value  of  the  goods  at  the  place 
of  sale,  as  to  such  goods  as  the  vendor  had  in 
stock  there,  and  the  cost  of  shipping  them  to 
the  place  of  delivery,  and  less  such  further 
sums  as  the  machinery  purchased  cost  the  ven- 
dor, unless  it  should  appear  that  he  could  not 
have  disposed  of  it  for  as  much  as  he  paid  for 
It,  in  which  event  the  amount  which  he  could 
reasonably  have  realized  from  it  had  It  not 
been  shipped  to  the  place  of  delivery  should  be 
deducted.  Sonka  v.  Chatham  (Tex.  Civ.  App.) 
21  S.  W.  948. 

So,  where  a  purchaser  of  stock  in  a  limited 
partnership  refuses  to  accept  the  stock,  the 
seller  is  not  compelled,  when  the  stock  has  no 
known  market  value,  to  sell  it  on  the  market 
for  the  best  price  obtainable,  and  measure  hia 
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damagea  by  the  difference  between  the  price 
thus  obtained  and  the  contract  price,  but  may 
ncorer  from  the  purchaser  the  price  agreed 
to  be  paid,  with  interest  from  the  time  of  the 
treach.  Mobley  t.  Morgan  (Pa.)  5  Cent.  Rep. 
527. 

The  burden  of  proof  that  an  article  sold  has 
no  market  value  so  as  to  warrant  a  recovery 
of  the  difference  between  the  contract  price 
and  the  actual  money  value,  rests  with  the 
plaintiff  in  an  action  for  breach  of  the  contract 
to  purchase  it;  and  whether  it  had  or  had  not 
such  a  value  is  a  question  of  fact  for  the  Jury, 
and  not  one  of  law  for  the  court.  Todd  ▼. 
Gamble.  67  Hun,  38,  21  N.  Y.  Supp.  789. 

A  neighboring  market,  however,  if  it  Is  with- 
in reasonable  e^isy  reach,  may  be  taken  into 
consideration  in  the  absence  of  a  market  at  the 
place  of  delivery. 

Thus,  in  the  absence  of  a  market  at  the  place 
of  delivery  of  property  the  value  thereof  may 
be  shown  in  an  action  against  a  purchaser  for 
refusal  to  take  It,  by  proof  of  the  market  price 
at  the  nearest  point  where  property  of  a  like 
character  could  be  bought  and  sold,  with  the 
addition  of  cost  of  transportation.  White  v. 
Matador  Land  &  Cattle  Co.  75  Tex.  465,  12  8. 
W.  866. 

And  breach  by  the  purchaser  of  a  contract 
for  the  purchase  of  a  lot  of  horses  for  delivery 
at  a  specliied  time  and  place  warrants  a  recov- 
ery of  the  difference  between  the  contract  price 
agreed  to  be  paid  for  such  horses  and  the  net 
proceeds  realized  from  the  sale  of  the  same 
at  the  nearest  market  to  the  place  of  delivery, 
there  being  no  market  at  that  place.    Ibid. 

So,  evidence  of  the  price  of  a  commodity 
which  a  vendee  refuses  to  receive  need  not  be 
conQned  to  the  precise  time  when  the  contract 
was  to  have  been  performed,  but  may  cover  a 
brief  period  before  and  after  that  time,  not  for 
the  purpose  of  establishing  the  price  at  any 
other  time,  but  for  the  purpose  of  showing  as 
well  as  practicable  the  market  price  on  the 
day  the  contract  was  to  be  performed.  And  it 
need  not  be  confined  to  the  precise  place  of  de- 
livery, where  there  have  been  no  sales  there, 
but  may  cover  the  price  at  places  not  distant, 
or  at  any  other  controlling  markets,  not  for  the 
purpose  of  establishing  a  market  at  any  other 
place,  but  for  the  purpose  of  showing  the  mar- 
ket price  at  the  place  of  delivery.  Cahen  v. 
Piatt,  69  N.  Y.  348,  25  Am.  Rep.  203. 

But  a  sale  of  bacon  in  St.  Louis  by  one  who 
had  sold  it  for  delivery  In  Kansas  City,  which 
sale  had  been  repudiated  by  the  purchaser,  is 
not  evidence  of  the  value  of  the  property  in 
Kansas  City  for  the  purpose  of  determining 
the  difference  between  the  market  value  there 
and  the  contract  price.  Woldert  v.  Arledge, 
4  Tex.  Civ.  App.  692.  23  S.  W.  1052. 

And  evidence  that  a  boiler  constituting  part 
of  a  heating  apparatus,  constructed  and  put  in- 
to a  hotel,  has  a  market  value,  and  is  bought 
and  sold  as  merchandise,  is  admissible  In  an 
action  by  the  contractor  against  the  hotel  own- 
er for  preventing  full  performance  of  the  con- 
tract, on  the  question  as  to  whether  or  not  the 
boiler  as  it  stood  was  worth  more  than  the 
cost  of  the  labor  and  materials  put  In  it,  and 
consequently  as  to  whether  or  not  the  recovery 
would  be  limited  to  the  profits  of  the  contract, 
since  the  fact  that  such  a  boiler  was  market- 
able does  not,  of  Itself,  preclude  recovery  of 
damages  In  an  action  for  the  breach  of  such 
contract,  beyond  the  profits  that  would  have 
been  made  on  the  entine  contract,  unless  its 
value  in  the  condition  it  then  was  was  equal 
to  the  cost  of  the  labor  and  materials  that 
went  into  it.  B.  Keeier  Co.  ▼.  Schott,  1  Pa. 
Super.  Ct.  458. 
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g.  The  rule  as  to  purchaae  of  articles  to  be 
manufactured, 

1.  Right  to  recover  profits. 

The  right  of  a  vendor  to  recover  of  a  pur- 
chaser, for  breach  of  contract  to  receive  per- 
sonal property  purchased,  the  difference  be- 
tween the  contract  price  and  the  market  value 
of  the  property  at  the  time  of  the  delivery 
called  for  by  the  contract,  is  the  same  whether 
the  article  to  be  delivered  Is  in  existence  at  the 
time  of  the  contract,  or  is  only  to  be  manufac- 
tured from  time  to  time  as  required.  Dolph  v. 
Troy  Laundry  Machinery  Co.  28  Fed.  553; 
Hale  V.  Hess,  30  Neb.  42,  46  N.  W.  261. 

And  profits  or  advantages  of  a  contract  in- 
volving the  furnishing  of  labor  and  materials, 
which  are  the  direct  and  immediate  fruits  of 
the  contract,  are  part  and  parcel  of  the  con- 
tract itself,  and  are  presumed  to  have  been 
taken  into  consideration  and  deliberated  upon 
by  the  parties  at  the  time  of  making  the  con- 
tract, &nd  a  loss  of  profits  constitutes  a  prop- 
er item  in  estimating  damages  for  its  breach. 
Masterton  v.  Brooklyn,  7  Hill,  61,  42  Am.  Dec. 
38. 

And  when  there  is  an  executory  contract  for 
the  manufacture  and  supply  of  goods  from  time 
to  time  to  be  paid  for  after  delivery,  if  the 
purchaser,  having  accepted  and  paid  for  a  por- 
tion of  the  goods  contracted  for,  gives  notice 
to  the  vendor  not  to  manufacture  any  more,  as 
he  has  no  occasion  for  and  will  not  accept  or 
pay  for  them,  the  vendor  being  able  to  com- 
plete the  contract,  may,  without  manufacturing 
and  tendering  the  rest  of  the  goods,  maintain 
an  action  against  the  purchaser  for  breach  of 
the  contract.  Cort  v.  Ambergate,  N.  &  B.  & 
E.  Junction  R.  Co.  17  Q.  B.  127,  20  L.  J.  Q.  B. 
N.  S.  460,  15  Jur.  877. 

Thus,  breach  by  the  purchaser  of  a  contract 
for  pipes  for  the  manufacture  of  kerosene  oil, 
called  meerschaums,  deliverable  at  a  certain 
time,  by  preventing  the  other  party  from  com- 
pleting the  contract,  authorizes  the  recovery 
by  the  vendor  of  the  profits  which  he  would 
have  made  upon  the  machinery  left  unmanufac- 
tured. Underhill  v.  North  American  Kero- 
sene Gaslight  Co.  81  How.  Pr.  34. 

And  the  failure  of  a  purchaser  of  a  large 
quantity  of  steel  rails  to  furnish  drilling  di- 
rections as  provided  for  in  the  contract  of  pur- 
chase, and  a  request  on  his  part  to  postpone 
the  delivery  of  the  rails,  and  a  notice  that  he 
was  not  ready  to  accept  and  pay  for  them,  ex- 
cuses the  vendor  from  actually  manufacturing 
and  tendering  them,  and  warrants  an  action 
against  the  vendee  without  such  tender  for  the 
profits  which  he  would  have  realised  on  the 
rails  had  the  contract  been  performed.  Hinck- 
ley V.  Pittsburgh  Bessemer  Steel  Co.  121  U.  S. 
264,  80  L.  ed.  967,  7  Sup.  Ct.  Rep.  875. 

So,  one  who  contracts  to  construct  a  heat- 
ing apparatus  to  consist  of  a  furnace,  steel 
boiler,  steam  pipe  fittings  and  radiators,  who 
is  stopped  in  the  performance  of  the  work  be- 
fore Its  completion  by  the  other  party  to  the 
contract,  is  entitled  to  recover,  where  title  has 
not  passed,  the  profits  he  would  have  made  on 
the  entire  contract.  E.  Keeier  Co.  v.  Schott,  1 
Pa.  Super.  Ct.  458. 

And  breach  of  a  contract  for  the  manufac- 
ture of  a  large  number  of  shells  for  electric- 
light  lamps,  to  be  delivered  monthly  for  twenty 
months,  by  a  repudiation  by  the  purchaser 
within  five  days  after  the  contract  was  made, 
when  nothing  had  been  done  and  no  expenses 
Incurred  thereunder,  warrants  an  action  for 
a  breach  of  the  entire  contract  and  an  assess- 
ment of  all  the  damages  at  once.    Ontario  Laa- 
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tern  Co.  v.  Hamilton  Brass  yUg,  Co.  27  Ont. 
App.  Rep.  346. 

And  a  breach  of  a  contract  for  the  dellyery 
of  marble  wrought  In  a  particular  manner  so  as 
to  be  fitted  for  use  in  the  erection  of  a  certain 
public  building,  complete  performance  of  which 
is  prevented  by  the  purchaser  before  the  ar- 
rival of  the  time  for  full  performance,  entitles 
the  contractor,  if  he  elects  to  consider  It  as 
broken,  to  recover  the  amount  he  would  have 
realized  as  profits  had  he  been  allowed  to  fully 
execute  It.  Masterton  v.  Brooklyn*  7  Hill,  61, 
42  Am.  Dec.  88. 

In  the  above  case  Lincoln  v.  Saratoga  ft  S.  R. 
Co.  23  Wend.  425,  which  Is  a  personal  Injury 
case,  was  explained,  the  court  saying  that  in 
that  case  It  was  held  that  the  plaintiff  might 
prove  that  he  was  engaged  in  the  dry-goods 
business  and  Its  extent;  but  there  was  no  at- 
tempt to  prove  what  the  past  profits  of  the 
business  were  with  a  view  to  show  what  the 
future  would  be. 

Failure  of  a  purchaser  to  pay  for  the  fifth 
locomotive,  however,  under  a  contract  for  the 
construction  of  sixteen  locomotives  to  be  paid 
for  when  delivered,  is  not  such  a  prevention 
of  the  completion  of  the  contract  as  will  war- 
rant the  builder  in  abandoning  It,  and  permit 
him  to  recover  the  profits  he  would  have  made 
by  completing  It.  Palm  v.  Ohio  &  M.  B.  Co. 
18  111.  217. 

2.  The  metuure  of  damaget. 

Where  a  vendor  of  articles  to  be  manufac- 
tured has  completed,  or  substantially  completed, 
his  part  of  the  contract  at  the  time  of  the 
breach  by  the  vendee,  so  that  there  is  property 
in  existence  to  which  the  contract  of  sale  may 
apply*  the  rule  would  appear  to  be  that  the 
measure  of  damages  is  the  difference  between 
the  contract  price  and  the  market  price  at  the 
time  and  place  of  delivery,  if  there  is  a  market 
price.  Dwiggins  v.  Clark,  94  Ind.  49,  48  Am. 
Rep.  140 ;  Kingsland  &  F.  Mfg.  Co.  v.  St.  Louis 
Malleable  Iron  Co.  29  Mo.  App.  626. 

Thus,  the  measure  of  damages  for  breach  of 
an  executory  contract,  for  the  sale  and  purchase 
of  goods,  a  part  of  which  were  kept  in  stock 
by  the  vendor  and  part  were  to  be  manufac- 
tured by  him  and  part  to  be  purchased  else- 
where, and  for  the  expending  of  labor  and 
stock  in  renovating  certain  apparatus  for  the 
purchaser,  the  goods  to  be  delivered  at  an 
agreed  time,  title  to  remain  in  the  vendor  un- 
til notes  given  for  the  purchase  price  were  paid, 
by  rescinding  the  contract  and  failing  to  exe- 
cute notes  or  honor  drafts  for  the  purchase 
price,  is  the  difference  between  the  value  of  the 
goods  at  the  time  and  place  of  delivery  and  the 
contract  price.  Tufts  v.  Bennett,  168  Mass. 
898,  40  N.  E.  172. 

So,  the  measure  of  damages  for  repudiation 
of  the  contract  for,  and  the  refusal  to  accept, 
a  phaeton  which  one  party  procured  the  other 
to  have  constructed  for  her,  where  the  latter 
retains  the  property  as  his  own,  is  the  differ- 
ence between  the  contract  price  of  the  phaeton 
and  its  market  value  at  the  time  and  place 
fixed  for  'its  delivery.  Shipps  v.  Atkinson,  8 
Ind.  App.  505,  86  N.  E.  376. 

And  breach  by  the  purchaser  of  a  contract 
for  the  sale  and  purchase  of  a  soda  fountain, 
made  to  his  order  for  his  own  use,  and  espe- 
cially for  him,  by  refusing  to  pay  for  and  ac- 
cept the  same,  warrants  o  recovery  by  the  con- 
tractor from  the  vendee  of  the  difference  be- 
tween the  market  value  at  the  time  and  place 
stipulated  for  delivery  and  the  contract  price, 
together  with  the  expense  of  reselling  the  prop- 
erty, and  not  the  full  contract  price,  though 
It  was  manufactured  after  a  particular  pat- 
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tern  upon  the  order  of  the  vendee.     Tafts  t» 
Grewer,  83  Me.  407,  22  Atl.  882. 

In  the  above  case  Bement  v.  Smith,  16  Wend. 
493,  aupra.  III.  b,  was  in  effect  disapproved. 

So,  where  one  party  agreed  with  another  to- 
furnlsh  an  arc  motor,  the  contract  not  calling; 
for  a  new  one,  but  one  as  good  as  new,  and 
calling  also  for  the  performance  of  labor  In 
wiring  and  setting  it  up,  pursuant  to  whlchi 
the  party  agreeing  to  supply  it  purchased  a. 
second-hand  motor  In  an  outside  market,  and 
changed  and  repaired  it  so  as  to  meet  the  re- 
quirements of  the  contract,  when  the  other 
party  repudiated  the  contract  and  refused  to- 
let  him  set  it  up,  the  damages  are  to  be  meas- 
ured by  deducting  the  amount  actually  paldr 
for  the  material  and  labor  necessary  for  th»- 
performance  of  the  contract  from  the  contract 
price.  Silbersteln  v.  Duluth  News-Tribune  Oo» 
68  Minn.  430,  71  N.  W.  622. 

But  where  the  contract  was  broken  before- 
the  arrival  of  the  time  for  full  performance^ 
ajid  the  opposite  party  elected  to  consider  it  a» 
broken,  the  market  price  on  the  day  of  the 
breach  governs.  Masterton  ▼.  Brooklyn,  T 
Hill,  61,  42  Am.  Dec.  43. 

And  the  measure  of  damages  for  breach  of  a 
contract  for  the  manufacture  of  a  lot  of  shoes,, 
which  the  purchaser  countermanded  before  the- 
work  was  finished,  is  the  difference  between  the- 
contract  price  and  the  market  value  of  the- 
shoes  at  the  time  of  the  breach.  Helser  ▼. 
Mears,  120  N.  C.  443,  27  S.  B.  117. 

So,  the  measure  of  damages  for  breach  by- 
the  state  of  a  contract  entered  Into  by  it,  for 
the  manufacture  of  cell  doors  for  the  state 
penitentiary,  Is  the  profits  which  the  contract- 
or lost  by  the  default  of  the  state,  and  these- 
I  profits  are  to  be  arrived  at  by  taking  the  mar- 
ket value  at  the  time  of  the  breach,  if  there  i» 
a  market.     Clements  v.  State,  77  N.  C.  142. 

Where  no  part  of  the  contract  had  been  per- 
formed, however,  or  where  it  was  only  partially 
performed  so  that  there  was  no  property  in 
existence  at  the  time  of  the  breach  to  which- 
it  could  apply,  the  measure  of  damages  is  the- 
dlfference  between  what  it  would  have  cost  to 
perform  the  contract  and  the  contract  price. 
Tufts  v.  Weinfeld,  88  Wis.  647,  60  N.  W.  092 ; 
Sullivan  V.  McMillan,  26  Fla.  643,  8  So.  450; 
Gibney  v.  Turner,  62  Ark.  117,  12  S.  W.  201 ; 
Beardsley  v.  Smith,  61  111.  App.  840 ;  Kingman 
&  Co.  V.  Western  Mfg.  Co,  84  C.  C.  A.  489,  92^ 
Fed.  486. 

Thus,  the  measure  of  damages  for  an  Improp- 
er rescission  of  an  order  for  an. article  before- 
the  article  was  constructed  Is  not  the  difference- 
between  the  contract  price  and  the  market 
price  thereof,  as  there  was  no  property  in  ex- 
istence at  the  time  of  the  breach  to  which  the- 
contract  could  apply,  and  therefore  the  defend- 
ants would  have  no  right  to  deduct  from  the 
contract  price  what  the  plaintiff  would  have 
realized  had  he  manufactured  the  same  ac> 
cording  to  the  contract  and  then  sold  it  in 
the  market.  The  loss  would  necessarily  be 
equivalent  to  the  net  profits  which  the  mana> 
facturer  would  have  realized  had  the  contract 
been  performed  by  both  parties.  Tufts  v.  Wein- 
feld, 88  Wis.  647,  60  N.  W.  992. 

And  if  materials  have  been  purchased  wltlk 
which  to  fulfil  a  contract  for  the  sale  of  ai» 
article  to  be  manufactured,  but  no  work  has- 
been  bestowed  upon  them  at  the  time  of  the 
breach,  the  measure  of  the  manufacturer's  dam- 
ages Is  the  difference  between  the  amount  it 
would  cost  him  to  make  and  deliver  the  article 
contracted  for.  Including  the  cost  of  the  mate- 
rials and  their  contract  price  if  greater,  plu» 
the  difference  between  the  cost  and  the  market 
value  of  the  materials  that  have  been  purchaaeA 
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at  the  time  of  the  breach.  Kingman  ft  Co.  ▼. 
Western  lifg.  Co.  S4  C.  C.  A.  489.  92  Fed.  486. 

And  where  labor  had  been  done  before  the 
manufacturer  had  notice  of  tbe  breach,  the 
measure  of  hie  damages  Is  the  same,  plus  the 
difference  between  the  value  of  partly  manufac- 
tured articles  and  the  cost  of  the  labor  and 
materials  that  had  been  bestowed  upon  them  at 
the  time  of  the  breach.    Ibid. 

So.  the  measure  of  damages  In  an  action  for 
refusing  to  perform  a  contract  to  purchase  lum- 
ber to  be  gotten  out  and  dellTered  by  the  ven- 
dor, notice  of  which  refusal  was  given  after 
the  logs  had  been  purchased  and  before  any 
of  them  had  been  sawed.  Is  the  profit  which  the 
▼endor  could  have  made  on  the  contract  had  he 
been  permitted  to  perform  the  same,  which 
would  be  the  price  agreed  to  be  paid  for  the 
lumber  less  the  cost  of  its  production.  Came- 
ron V.  White,  74  Wis.  425,  6  L.  R.  A.  498.  43 
N.  W.  166. 

And  breach  of  a  contract  between  a  lumber 
manufacturer  and  another,  whereby  the  former 
was  to  manufacture  and  deliver  a  designated 
quantity  of  lumber  for  a  specified  price,  by  the 
act  of  the  purchaser  in  refusing  to  receive  the 
lumber,  warrants  a  recovery  upon  the  part  of 
the  manufacturer,  as  to  the  lumber  sawed  but 
not  delivered,  and  the  lumber  not  sawed,  be- 
cause of  the  breach  of  the  contract,  of  the  prof- 
Ita  which  would  have  accrued  to  him  but  for 
the  refusal  of  the  other  party  to  go  on  with  the 
contract,  which  would  be  the  difference  between 
the  contract  price  and  the  cost  of  manufactur- 
%ng,  including  the  cost  of  delivery  at  a  place 
where  it  could  be  sold.  Blaclc  River  Lumber 
Co.  v.  Warner,  93  Mo.  374,  6  S.  W.  210. 

And  one  who  contracts  with  another  to  manu- 
facture for  him  a  given  quantity  of  lumber  by 
a  given  time  for  a  specified  price  payable  at 
the  end  of  each  month,  which  contract  Is 
broken  by  the  latter  by  refusal  to  pay  for  lum- 
ber manufactured  and  received  and  refusal  to 
receive  any  more  lumber,  and  a  declaration 
that  the  contract  is  at  an  end,  is  entitled  to 
lecover  the  difference  between  the  cost  of 
manufacturing  the  lumber  and  the  contract 
price.     Hale  v.  Trout,  35  Cal.  230. 

And  breach  by  a  railroad  company  of  a  con- 
tract by  which  a  contractor  was  to  furnish  it 
with  a  large  quantity  of  ties  giving  the  ex- 
clusive right  to  furnish' it  with  ties  for  a  desig- 
nated period,  by  abandoning  the  contract  and 
preventing  its  performance,  authorizes  a  recov- 
ery by  the  contractor  of  the  difference  between 
the  contract  price  and  the  cost  of  getting  out 
and  delivering  the  ties  on  the  railroad  right  of 
way  according  to  the  contract.  Chapman  v. 
Kansas  City,  C.  ft  S.  R.  Ce.  146  Mo.  481,  48  S. 
W.  646. 

Bo,  one  who  enters  into  a  contract  to  furnish 
a  quantity  of  iron  work  at  a  stipulated  price, 
and  supplies  all  that  the  other  party  will  re- 
eelre.  Is  entitled  to  recover,  on  refusal  of  the 
other  party  to  receive  the  whole  quantity  con- 
tracted for,  such  a  portion  of  the  whole  contract 
price  as  the  quantity  of  iron  work  which  he  fur- 
nished bears  to  the  whole  quantity  contracted  for, 
and,  in  addition  to  that,  profit  which  he  would 
have  made  if  he  had  been  allowed  to  complete  his 
contract,  together  with  the  damages  he  incurred 
In  providing  means  for  furnishing  the  residue 
of  the  iron  work  called  for,  but  not  delivered 
because  of  the  breach.  Upstone  t.  Weir,  54 
Cal.  126. 

And  the  failure  of  a  party  contracting  with 
another  to  receive  and  pay  for  a  large  quantity 
of  steel  rails,  on  due  notice  to  furnish  drilling 
directions,  and  a  request  to  postpone  the  de- 
livery of  the  rails,  and  a  subsequent  refusal  to 
take  any  rails  under  the  contract,  and  notice 
that  arrangements  had  been  made  to  purchase 
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rails  of  others  at  a  lower  price,  is  a  violation 
of  the  contract,  which  will  excuse  the  other 
party  from  actually  manufacturing  and  ten- 
dering the  rails;  and  the  measure  of  damages 
for  such  breach  Is  the  profit  which  the  manu- 
facturer would  have  made,  less  the  profit  act- 
ually realized  on  the  rails  made  from  the  ma- 
terial purchased  with  which  to  perform  the 
original  contrsct.  Hinckley  v.  Pittsburgh 
Bessemer  Steel  Co.  121  U.  8.  264,  30  L.  ed. 
967.  7  Sup.  Ct.  Rep.  875. 

And  see  also  Queen  City  Electric  Light  Co. 
V.  Gibson  House  Co.  4  Ohio  N.  P.  119,  aupra, 
III.  c. 

And  one  who  contracted  with  another  for  a 
quantity  of  curtain  rollers  to  be  made  and 
shipped  by  the  latter,  a  part  of  which  proved 
to  be  defective  in  certain  parts,  the  parties 
afterwards  agreeing  that  the  manufacturer 
should  replace  the  defective  parts,  which  he 
made  arrangements  to  do,  after  which  the  pur- 
chaser rescinded  the  order,  is  entitled  to  re- 
cover the  contract  price  of  the  rollers  less 
what  it  would  cost  the  manufacturer  to  de- 
liver to  the  purchaser  the  parts  to  supply  those 
which  were  defective,  with  interest  from  an 
average  time  after  the  times  of  payment  named 
in  the  contract.  Muskegon  Curtain-Roll  Co.  v. 
Keystone  Mfg.  Co.  135  Pa.  132,  19  Atl.  1008. 

And  see  also  Hare  v.  Parkersburg,  24  W.  Ya. 
564,  atipra.  III.  c. 

But  breach  of  a  contract  for  the  manufacture 
and  sale  of  a  large  number  of  shells  for  elec- 
tric-light lamps  to  be  delivered  monthly  for 
twenty  months,  by  a  repudiation  by  the  pur- 
chaser witnln  five  days  after  the  contract  was 
made,  when  nothing  had  been  done  and  no  ex- 
pense incurred  thereunder,  does  not  warrant 
a  recovery  of  the  full  amount  of  expected  profit 
thereunder,  as  allowance  should  be  made  for 
the  many  contingencies  which  might  happen 
before  the  time  of  fulfilment.  Ontario  Lantern 
Co.  V.  Hamilton  Brass  Co.  27  Ont.  App.  Rep. 
346. 

And  breach  by  the  purchaser  of  a  contract^ 
by  which  the  vendor  had  the  option  of  manu- 
facturing 4rertaln  machines  for  the  other  party 
at  such  prices  as  might  be  bid  on  them  in  open 
competition  by  any  other  res|>onslble  manufac- 
turer for  goods  of  equal  quality  does  not  nec- 
essarily authorize  a  recovery  of  the  difference 
between  the  actual  cost  of  the  machines  to  the 
purchaser  and  the  sum  it  would  have  cost  the 
vendor  to  make  and  furnish  them,  as  the  ven- 
dor might  have  been  unwilling  to  act  upon  the 
option  at  prices  which  other  manufacturers 
would  have  offered,  and  the  purchaser  might 
have  been  so  situated  that  he  could  better  af- 
ford to  employ  his  own  men  and  facilities, 
though  by  doing  so  the  machines  would  cost 
more  than  to  buy  them ;  and  an  instruction  in 
an  action  for  the  breach,  that  the  vendor  was 
entitled  to  recover  as  his  loss  the  difference  be- 
tween what  it  cost  the  defendant  to  build  the 
machines  and  what  the  plaintiff  could  have 
built  them  for,  unduly  restricts  the  jury,  as,  at 
most,  the  cost  to  tbe  defendant  Is  not  control- 
ling, but  only  evidence  to  be  considered  with 
the  other  evidence,  of  the  ordinary  manufactur- 
er's price  for  such  machines.  Dolph  v.  Troy 
Laundry  Machinery  Co.  28  Fed.  553. 

So,  the  general  rule  that  tbe  measure  of  dam- 
ages for  breach  of  contract  to  receive  and  pay 
for  personal  property  is  the  difference  between 
the  contract  price  and  the  market  value  at  the 
time  and  place  of  delivery,  does  not  apply  where 
the  contract  does  not  require  the  manufacturer 
or  the  vendor  to  have  the  article  sold  ready  for 
delivery  at  the  beginning  of  the  term  fixed  by 
the  contract,  but  only  to  fill  orders  in  each 
year  according  to  contract  with  reasonable 
promptness,  the  manufacturer  being  at  liberty 
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to  mannfactare  them  a«  required,  though  if  the 
manufacturer  should  In  good  faith  manufac- 
ture the  article  in  advance  of  the  contract,  the 
market  value  for  them  would  probably  be  ap- 
plied. Kimball  Bros.  v.  Deere,  W.  &  Co.  108 
Iowa,  67tt,  77  N.  W.  1041. 

Thus,  where  a  contract  made  with  the 
United  States  to  delirer  during  the  progress  of 
the  erection  of  a  public  building  upon  requisi- 
tion of  the  superintendent  a  designated  quan- 
tity of  hard-burned  red  brick,  is  rescinded  with- 
out good  cause,  when  the  contractor  has  on 
hand  ready  for  delivery  a  large  number  of  brick 
of  the  contract  quality,  and  these  brick  are 
afterwards  sold  at  the  then  market  price,  the 
contractor  is  entitled  to  recover  the  difference 
between  the  price  at  which  he  sold  the  brick 
and  the  contract  price,  and  as  to  the  remainder 
of  the  contract  the  difference  between  the  cost 
of  doing  the  work  and  what  he  was  to  receive 
for  it,  making  reasonable  deduction  for  the 
less  time  engaged  and  for  release  from  care, 
trouble,  risk,  and  responsibility  attending  a  full 
execution.  Moore  v.  United  States,  17  Ct.  CI. 
17. 

And  the  measure  of  damages  for  breach  of 
contract  between  a  manufacturer  and  dealer, 
by  which  the  manufacturer  was  to  furnish  and 
the  dealer  to  receive  a  designated  number  of 
scales  during  five  years,  enumerating  seven 
different  kinds  of  scales  at  different  prices  per 
scale,  without  specifying  the  number  of  each 
kind  which  was  to  be  taken,  by  refusal  of  the 
dealer  to  perform  his  contract.  Is  the  difference 
between  the  contract  price  of  the  class  of 
scales  on  which  the  manufacturer  would  have 
received  the  smallest  profit  and  the  cost  to  him 
of  manufacturing  the  numl>er  of  scales  of  that 
class  which  would  have  been  required  to  fill  the 
contract,  making  a  reasonable  deduction  for  the 
less  amount  of  time  required  in  the  manufac- 
ture and  the  release  from  trouble,  risk,  and  re- 
sponsibility attending  a  full  execution.  Kim- 
ball Bros.  V.  Deeret  W.  &  Co.  108  Iowa,  676,  77 
N.  W.  1041. 

And  breach  by  a  dealer  In  lye,  of  a  contract 
with  a  manufacturer  of  tin-ware  to  take  his 
entire  outfit  of  lye  cans  to  be  not  less  than 
10,000  cans  per  day,  as  long  as  the  dealer  in 
lye  should  use  cans,  by  a  refusal  to  take  any 
more  cans,  and  making  a  contract  with  another 
for  cans,  warrant  a  recovery  by  the  manufac- 
turer for  the  profits  which  he  would  have  real- 
ized if  he  had  been  permitted  to  make  10,000 
per  day  during  the  life  of  the  contract,  which 
would  be  the  difference  between  the  contract 
price  and  the  cost  of  manufacture;  and  where 
the  Jury  estimated  the  profits  upon  the  number 
of  cans  actually  used  by  the  dealer  after  the 
breach,  which  was  considerably  less  than  10,000, 
and  considered  the  contract  as  terminated  by 
the  death  of  one  of  the  members  of  the  firm, 
there  is  no  error  as  against  the  dealer.  Walsh 
V.  Myers,  92  Wis.  397,  66  N.  W.  250. 

In  estimating  what  the  performance  of  a 
contract  would  cost  the  party  desirous  of  carry- 
ing It  out  when  the  other  party  has  prevented 
Its  performance,  with  a  view  of  ascertaining  the 
recoverable  profits,  the  court  and  Jury  should 
be  governed  by  the  price  of  labor  and  materials 
at  the  time  of  the  breach,  paying  no  attention 
to  subsequent  fluctuations  in  the  market,  where 
the  contract  is  broken  before  the  arrival  of  the 
time  for  full  performance,  and  the  Injured  party 
electa  to  consider  it  as  broken  at  that  time: 
and  the  Jury  should  be  guided  by  the  testimony 
of  practical  men  having  experience  In  the  de- 
partment of  business  to  which  the  contract  re- 
lates, and  due  allowance  should  l>e  made  for 
the  risks  and  contingencies  Incident  to  the  exe- 
cution of  enterprises  of  a  similar  character. 
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Masterton  t.  Brooklyn,  7  Hill,  61,  42  Am.  Dec 
38. 

And  the  Jury,  in  estimating  the  damages,  are 
Justified  in  taking  into  their  calculation  all  of 
the  goods  which  remained  to  be  manufactured 
and  delivered  under  the  contract.  Cort  v. 
Ambergate,  N.  ft  B.  ft  B.  Junction  R.  Co. 
17  Q.  B.  127,  20  L.  J.  Q.  B.  N.  S.  460,  15  Jur. 
877. 

It  will  not  be  assumed  by  the  court,  in  an 
action  against  a  purchaser  of  an  article  upon 
which  labor  is  to  be  bestowed  by  preventing  full 
performance,  that  the  vendor  was  necessarily 
compelled  to  break  all  subsequent  contracts  as 
a  consequence  of  the  breach  of  the  principal 
contract,  so  that  damages  to  which  he  might 
thus  be  subjected  ought  to  enter  into  the  esl- 
mate  of  the  amount  recoverable  for  the  breach 
of  the  principal  contract.  Masterton  ▼.  Brook- 
lyn, 7  Hill,  61,  42  Am.  Dec.  88. 

8.  BeacOe, 

The  right  of  a  vendor  of  goods  to  resell  them 
on  breach  by  the  purchaser  of  his  contract  to 
receive  and  pay  for  them,  and  to  recover  of  the 
purchaser  the  difference  1:>etween  the  contract 
price  and  the  price  received  upon  the  resale, 
would  appear  to  be  the  same  whether  the  goods 
were  in  existence  at  the  time  of  the  sale  or 
whether  they  were  to  be  thereafter  manufac- 
tured. It  is  thought  that  there  can  be  no  dif- 
ference in  the  rules  governing  the  two  subjects, 
where  at  the  time  of  the  breach  the  manufacture 
had  progressed  to  the  extent  that  there  wai 
something  to  which  the  contract  of  sale  could 
apply,  and  ^here  there  was  a  market  in  which 
a  resale  could  l>e  made.  No  cases  have  been 
found,  however,  on  the  former  question. 

But  the  general  rule  for  the  measure  of 
damages,  in  the  case  of  a  breach  by  a  vendee 
in  a  contract  for  sale  of  an  article  of  merchan- 
dise at  a  fixed  price,  that  the  difference  between 
the  contract  price  and  the  market  value  on  the 
day  and  at  the  place  of  delivery  is  recoverable, 
has  no  application  to  the  case  of  a  breach  of 
contract  for  the  manufacture  and  sale  of  a 
commodity,  unless  it  is  made  to  appear  that, 
upon  the  breach  by  the  vendee,  the  vendor  could 
have  placed  the  commodity  upon  the  market, 
and  by  thus  disposing  of  It  could  have  relieved 
himself  from  the  consequences  of  the  defend- 
ant's default.     Todd  v.  Gamblb. 

And  a  contract  for  the  manufacture  of  print- 
ing presses,  broken  by  the  party  ordering  them 
after  a  press  had  been  partially  completed  by 
notifying  the  other  party  to  suspend  all  work 
and  declining  to  accept  the  press,  authorizes 
a  recovery  of  the  contract  price  less  the  value 
of  the  machine  as  it  was  at  the  time  the  work 
was  stopped,  and  the  cost  necessary  to  complete 
it  and  set  it  in  place,  where  the  press  had  no 
market  value  when  the  work  was  stopped  ex,- 
cept  as  metal,  and  would  have  had  none  except 
as  metal  when  completed,  owing  to  its  un- 
usual size.  Thomas  v.  Cauldwell,  58  N.  Y.  S. 
R.  142,  26  N.  Y.  Supp.  785. 

So,  one  who  enters  Into  a  contract  to  manu- 
facture silicate  of  soda,  which  is  an  article 
which  has  no  market  value  in  the  ordinary 
sense,  but  is  usually  manufactured  upon  orders 
given  by  the  consumers,  which  contract  Is 
broken  by  refusal  of  the  purchaser  to  take  the 
quantity  provided  for,  is  entitled  to  recover,  as 
damages  for  the  breach,  the  profits  which  the 
performance  of  the  contract  by  the  vendee  would 
have  produced  to  him,  or  the  difference  between 
what  it  would  cost  him  to  manufacture  and 
deliver  It  under  the  contract  and  the  price 
agreed  therein  to  be  paid  the  vendee.  Todd  v. 
Gamblb.  Affirming  67  Hun,  88,  21  N.  T.  Supp. 
739. 
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In  :tlie  aboTe  cas«  Dblph  ▼.  Troy  Laundry 
Machinery  Co.  28  Fed.  563,  supra,  II.  e,  1,  was 
^distinguished  upon  the  ground  that  the  opinion 
In  that  case  assumes  that  there  was  an  agree- 
ment for  the  sale  of  the  articles  in  question. 

Where  a  j;>er8on  orders  an  article  to  be  manu- 
factured according  to  a  certain  measure,  pat- 
teni,  or  style,  however,  as  a  suit  of  clothes  or  a 
•carriage  or  a  steam  engine  or  a  water  wheel, 
the  manufacturer,  after  he  has  completed  his 
•contract  and  tendered  the  article,  which  is  re- 
fused. Is  entitled  to  recover  the  full  contract 
price,  and  not  merely  the  difference  between 
the  contract  price  and  the  market  price.  Book- 
waiter  V.  Clark,  11  Biss.  126,  10  Fed.  793. 

h.  Remoteness,  contingency,  uncertainty. 

The  rule  with  reference  to  remotenesSi  con- 
tingency, and  uncertainty  as  to  profits  seems 
to  be  the  same  where  the  breach  is  by  the  pur- 
chaser as  that  with  reference  to  breach  by  the 
vendor. 

And  the  profits  which  nuiy  be  recovered  for 
breach  of  contract  to  receive  and  pay  for  prop- 
erty purchased,  as  a  general  rule  are  the  direct 
and  Immediate  fruits  of  the  contract.  Sullivan 
T.  McMillan,  26  Fla.  543,  8  So.  450. 

Thus,  loss  of  profits  upon  the  part  of  the 
vendor  of  a  quantity  of  ice,  upon  the  refusal 
of  the  vendee  to  receive  it,  is  the  direct  and 
natural  result  of  the  breach  of  contract,  and 
for  such  breach  damages  are  recoverable  wlth- 
•out  special  allegations.  Tahoe  Ice  Co.  t.  Union 
Ice  Co.  109  Cal.  242,  41  Pac.  1020. 

And  the  profits  which  would  accrue  upon  the 
last  year  of  a  contract  between  two  ice  com- 
panies, by  which  one  sold  to  the  other  all  its 
crop  of  ice  for  five  years,  which  was  broken 
during  the  third  year  by  refusal  by  the  pur- 
chaser to  receive  any  more  ice,  are  not  too 
speculative  and  conjectural  for  recovery  In  an 
action  for  breach  of  the  contract.    Ibid. 

So,  breach  of  contract  to  receive  and  pay  for 
certain  logs  entitles  the  party  injured  to  re- 
cover the  profits  he  would  have  made  in  the  per- 
formance of  the  contract,  where  the  cost  of 
performance  and  the  difference  between  such 
costs  and  the  contract  price  appear  definitely, 
and  do  not  depend  upon  any  contingencies. 
Sabine  Tram  Co.  v.  Jones  (Tex.  Civ.  App.)  43 
8.  W.  905. 

And  breach  of  a  contract  for  furnishing  a 
designated  quantity  of  staves  at  a  stated  price, 
by  refusal  upon  the  part  of  the  purchaser  to 
receive  and  pay  for  any  more,  entitles  the  ven- 
dor to  recover  the  difference  between  the  mar- 
ket price  and  the  contract  price  at  the  place 
of  delivery  as  to  any  staves  that  had  been 
manufactured  and  were  on  hand  at  the  time 
of  the  refusal  to  receive,  and  the  profits,  if 
any,  which  would  have  accrued  to  the  vendor 
by  the  manufacture  and  delivery  of  the  remain- 
ing staves  up  to  the  number  necessary  to  com- 
plete the  contract,  there  being  nothing  specu- 
lative about  the  profits  which  the  vendor  would 
have  realized  upon  the  contract.  Hauser,  B. 
A  F.  Co.  v.  Tate,  20  Ky.  L.  Rep.  1716,  49  S.  W. 
475. 

But  while  breach  of  a  contract,  by  refusal  to 
furnish  supplies,  by  lumber  merchants,  made 
with  the  owner  of  a  steam  saw-mill,  to  purchase 
all  the  lumber  that  the  steam  saw-mill  owner 
should  manufacture  at  his  mill  for  a  designated 
period,  paying  him  a  designated  price  there- 
for and  also  one  half  of  the  net  profits,  the  lum- 
ber merchant  to  furnish  the  miller  with  all 
supplies  needed  to  carry  on  the  mill,  authorizes 
a  recovery  by  the  owner  of  the  mill,  where  the 
nature  of  the  supplies  was  such  that  the  manu- 
facture of  the  lumber  must  stop  If  thpy  were 


supplies,  limited  to  the  adt  of  refusal  and  Im- 
mediate consequences  resulting  therefrom. 
But  the  profits  which  would  have  arisen  from 
the  contract  If  It  had  been  performed,  as  such 
damages,  are  too  remote  and  contingent  to  be 
included.  Chapln  v.  Norton,  6  McLean,  500, 
Fed.  Cas.  No.  2,599. 

And  a  railroad  company  contracting  with  an 
individual  for  a  full  supply  of  wood  at  a  stated 
price  at  a  designated  station,  the  contract  be- 
ing silent  as  to  the  quantity « to  be  there  taken 
during  the  period  covered  by  the  contract,  Is 
not  bound  to  take  any  more  than  its  needs  re- 
quire, and  if  it  pays  for  all  the  wood  delivered, 
the  other  party  to  the  contract  cannot  hold  it 
liable  for  profits  he  might  have  made  upon 
wood  not  delivered,  but  which  he  could  have 
'delivered  had  the  company  given  him  the  op- 
portunity of  furnishing  a  larger  supply.  Sa- 
vannah, F.  &  W.  R.  Co.  T.  Grlflln,  96  Ga.  225, 
23  S.  E.  115. 

So,  one  who  contracted  for  a  quantity  of  oil 
to  be  delivered  at  a  future  day  at  a  specified 
price,  who  became  bankrupt  before  that  day  ar- 
rived and  obtained  a  certificate  of  discharge^ 
Is  none  the  less  liable  for  not  accepting  and 
paying  for  the  oil,  where  the  vendor  could  not 
prove  the  claim  in  bankruptcy  because  It  was 
uncertain  at  the  time  as  to  the  amount  of  dam- 
age or  whether  any  damage  would  be  sus- 
tained: and  the  measure  of  damages  would  be 
the  difference  between  the  price  which  he  had 
contracted  to  pay  for  the  oil  and  the  market 
price  at  the  time  when  the  contract  was  broken. 
Boorman  v.  Nash,  9  Barn.  &  C.  145. 

And  the  damages  for  the  smallest  amount  re- 
sulting from  breach  of  a  contract  to  furnish 
550  scales  during  five  years,  enumerating  seven 
different  kinds  of  scales  at  different  prices  per 
scale,  but  not  specifying  the  number  of  each 
kind  which  the  purchaser  was  to  take,  by  refusal 
on  the  part  of  the  purchaser  to  perform  his  part 
of  the  contract,  are  sufficiently  definite  and 
certain  to  warrant  a  recovery,  as  they  could  not 
be  less  than  the  amount  of  profits  which  would 
have  been  made  had  the  purchaser  elected  to 
take  the  kind  of  scales  which  yielded  the  ven- 
dor the  least  profit.  Kimball  Bros.  v.  Deere, 
W.  &  Co.  108  Iowa,  676,  77  N.  W.  1041. 

And  where  a  contract  to  furnish  a  city  with 
a  quantity  of  gravel  is  rescinded  by  the  city 
after  part  performance,  and  a  contractor  In  an 
action  therefor  proves  the  profits  actually  made 
under  a  like  contract  with  the  same  city,  and 
the  Jury  awards  damages  on  that  basis,  the  ver- 
dict will  not  be  set  aside  as  based  on  a  con- 
jectural estimate  of  the  damages.  Hare  t. 
Parkersburg,  24  W.  Va.  554. 

So,  where  a  purchaser  of  a  quantity  of  corn 
refuses  to  receive  and  pay  for  the  same  ac- 
cording to  contract  the  price  of  another  lot  of 
corn  sold  by  the  vendor  at  about  the  same  time 
furnishes  a  sufficient  criterion  of  value  for  the 
purpose  of  ascertaining  the  damages  suffered. 
Applegate  v.  Hogan,  9  B.  Mon.  70. 

And  evidence  as  to  the  average  weight  of 
863  discarded  dairy  cows  known  as  canners, 
purchased  in  and  near  to  a  certain  county  In 
which  it  was  the  purpose  of  the  purchaser  to 
gather  the  whole  number  contracted  for,  is  suf- 
ficient in  an  action  for  breach  of  a  contract 
to  purchase  and  pay  for  2,000  canners  as  a 
basis  for  reaching  the  amount  of  profits  on 
the  contract  recoverable  as  damages  for  Its 
breach,  Fletcher  v.  Dold  Packing  Co.  41  App. 
Div.  30,  58  N.  Y.  Supp.  612. 

But  It  cannot  be  assumed  that  the  profits 
under  an  agreement  to  consign  the  products  of 
a  manufactory  of  silks  and  cottons,  which  was 
broken  by  the  Insolvency  of  the  consignor  after 
the  contra  t  had  continued  for  three  months, 
withheld,  for  damages  for  the  refusal  to  furnish  that  the  returns  for  the  three  months  would 
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continue  the  same  for  a  period  of  three  years 
after  the  breach  bo  as  to  warrant  the  recovery 
of  the  profits  for  such  three  years  In  an  action 
for  a  breach  of  the  contract.  Re  Adams,  15 
Abb.  N.  C.  61. 

So,  the  prospective  profits  on  a  contract 
made  by  a  manufacturer  to  consign  the  prod- 
uts  of  his  factory  to  another  for  a  design 
nated  period  cannot  be  recovered  as  damages 
for  breach  of  the  contract,  unless  it  is  shown 
with  reasonable  certainty  what  profits  would 
have  accrued  if  the  contract  had  been  carried 
out.    Ihid, 

And  a  special  verdict  in  an  action  against  a 
purchaser  for  breach  of  contract  with  another 
to  have  a  phaeton  constructed  for  her,  by  re- 
fusal to  accept  it,  should  show  the  value  of 
the  property  at  the  time  and  place  of  delivery," 
and  in  the  absence  of  such  showing  no  basis 
is  furnished  upon  which  damages  can  be  cal- 
culated. Shipps  V.  Atkinson,  8  Ind.  App.  506, 
86  N.  B.  875. 

And  one  who  contracts  to  manufacture  and 
deliver  a  designated  number  of  sets  of  castings 
for  Dutch  ovens,  who  proceeds  with  his  con- 
tract but  is  stopped  by  notice  from  the  other 
party  and  an  ultimate  refusal  to  take  them, 
though  entitled  to  the  difference  betwen  the 
market  value  of  the  castings  at  the  time  and 
place  of  delivery  and  the  contract  price,  cannot 
recover  where  there  is  no  evidence  as  to  what 
such  prospective  profits  would  have  been,  nor 
as  to  the  difference  between  the  market  value 
and  the  contract  price.  Kingsland  &  F.  Mfg. 
Co.  V.  8t.  Louis  Malleable  Iron  Co.  29  Mo.  App. 
626. 

So,  one  who  contracts  with  another  to  fur- 
nish four  passenger  elevators,  but  who  is  pre- 
vented from  the  completion  of  the  contract  by 
the  other  party  without  fault  on  his 'part,  is 
entitled  to  recover  damages  for  nonperformance 
of  the  contract;  but  where  the  machinery  is 
still  on  hand,  and  no  loss  of  profits  is  proved, 
the  damages  are  merely  the  proper  cost  of 
storage  and  the  expense  of  insurance.  Blli- 
thorpe  Air-Brake  Co.  v.  Sire,  41  Fed.  662. 

And  the  measure  of  damages  for  breach  by 
the  United  States  of  a  contract  for  the  deliv- 
ery at  a  designated  place,  of  all  the  hay,  be  it 
more  or  less,  that  shall  be  required  for  a  gar- 
rison for  a  designated  period,  pursuant  to  which 
the  contractor  is  formally  notified  to  supply  a 
designated  quantity  or  amount,  and  the  govern- 
ment refuses  to  take  the  whole  amount,  is  as 
to  such  supplies  as  the  contractor  had  on  hand 
ready  to  deliver,  and  as  to  which  he  had  in- 
curred substantially  all  the  cost,  expense,  and 
trouble  which  he  would  have  been  subjected  to 
if  the  supplies  had  been  accepted,  his  profits 
as  well  as  losses,  precisely  as  though  a  tender 
had  previously  been  made,  as  the  contractor 
may  be  considered  to  hava  substantially  ful- 
filled the  agreement  as  to  that.  And  for  his 
preparation  and  progress  toward  furnishing 
other  supplies  not  in  condition  or  substantially 
ready  for  delivery,  he  is  entitled  to  recover  the 
cost,  expense,  and  loss  incurred,  but  nothing 
for  prespective  profits.  Field  v.  United  States, 
16  Ct.  CI.  434. 

Bo,  a  contractor  agreeing  to  furnish  the  gov- 
ernment a  quantity  of  hay,  the  contract  for 
which  was  renounced  and  performance  thereun- 
der stopped  before  oompletlon,  cannot  recover 
for  the  profits  he  would  have  made  had  he 
been  permitted  to  complete  the  contract,  unless 
he  shows  that  he  had  a  sufficient  quantity  of 
good  merchantable  hay  on  hand  ready  for  de- 
livery to  complete  the  contract,  or  that  he 
could  have  gone  into  the  market  and  purchased 
It  for  delivery  under  his  contract,  and,  in  the 
absence  of  such  proof,  and  where  it  appears 
that  the  region  was  remote  and  uninhabited, 
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in  which  no  hay  could  be  purchased,  profit* 
will  not  be  allowed  as  damages.  Yatea  v. 
United  States,  15  Ct.  CI.  119.  In  such  case  the 
damage  is  not  the  necessary  and  proximate  re- 
sult of  the  breach. 

The  cases  dealing  with  particular  facts  set 
forth  supra.  III.  c,  upon  the  question  of  the 
measure  of  damages,  also  sustain  the  general 
rule,  above  stated,  that  profits  lost  through 
breach  of  contract  by  a  purchaser  may  be  re- 
covered where  they  are  the  certain  and  Im- 
mediate fruit  of  the  contract,  though  they  do> 
not  deal  directly  with  the  question  of  remote- 
ness, contingency,  and  uncertainty. 

L  Breach  of  oontraot  to  fiurohase  real  estate^ 

The  rules  with  relation  to  the  recovery  of 
profits  lost  as  damages  for  breach  by  the  pur- 
chaser of  a  contract  for  the  purchase  of  real 
estate  do  not  seem  to  differ  from  those  with 
relation  to  breach  of  contract  for  the  purchase 
of  personal  property. 

Thus,  a  vendor  of  real  estate,  whose  vendee 
refuses  to  complete  the  purchase,  cannot  re- 
cover the  contract  price  in  an  action  for  specific 
performance ;  if  he  rescinds  or  brings  action  oa 
the  contract,  he  can  recover  such  damages  only 
as  shall  compensate  him  for  the  loss  of  hl» 
bargain.  Congregation  Beth  Elohim  v.  Central 
Presby.  Church,  10  Abb.  Pr.  N.  S.  484. 

And  the  measure  of  damages  which  a  vendor 
may  recover  in  a  suit  at  law  for  refusal  of  hia 
vendee  to  receive  the  deed  of,  and  pay  for, 
lands  purchased  according  to  contract.  Is  the 
difference  between  the  price  agreed  to  be  paid 
for  the  land  and  Its  real  value  at  the  time  the 
contract  is  broken.  Griswold  v.  Sabin,  51  N. 
H.  167,  12  Am.  Rep.  76 ;  Hurd  v.  Dunsmore,  6a 
N.  H.  171;  Basleton  v.  LeDuc,  10  App.  D.  C. 
879 ;  Porter  v.  Travis,  40  Ind.  566 ;  Wilson  v. 
Holden,  16  Abb.  Pr.  138 ;  Old  Colony  B.  Corp. 
T.  Evans,  6  Gray,  25,  ^  Am.  Dec  894 ;  Bowser 
V.  Cessna,  62  Pa.  148. 

Or  at  the  time  of  bringing  the  action.  Wil* 
son  V.  Holden,  16  Abb.  Pr.  188. 

Together  with  such  other  damages  and  losses 
as  could  have  been  reasonably  anticipated  by 
the  parties  as  likely  to  be  caused  by  the  breadu 
Hurd  V.  Dunsmore,  63  N.  H.  171. 

Thus,  where  lands  are  sold  at  public  anctionr 
and  the  purchaser  fails  to  complete  his  pur- 
chase, and  they  are  again  put  up  at  auctloi^ 
and  resold  at  a  less  sum,  the  difference  between 
the  original  bid  and  the  bid  on  the  resale  is  the 
proper  measure  of  damages  for  the  refusal  of 
the  first  purchaser  to  comply  with  his  bid. 
Gardner  v.  Armstrong,  81  Mo.  538;  Anderson 
V.  Truitt,  68  Mo.  App.  690;  Mount  v.  Brown,. 
88  Miss.  667,  69  Am.  Dec  662. 

Where  the  second  sale  was  fairly  made  oi» 
due  notice  Anderson  v.  Truitt,  58  Mo.  App. 
590. 

And  where  land  Is  sold  under  execution  on  m 
mortgage  which  was  a  first  Hen,  and  the  pur- 
chaser fails  to  complete  the  purchase,  and  the 
sheriff  returns  the  land  unsold,  after  which  it 
Is  again  sold  by  the  same  sheriff  under  an  exe* 
cution  on  a  subsequent  judgment  subject  te 
the  mortgage  for  a  less  sum  than  the  first  bid, 
the  prima  facie  measure  of  damages  for  failure 
to  complete  the  first  purchase  is  the  difference 
between  the  two  bids,  and  while  the  same  might 
have  been  recovered  In  the  name  of  the  sheriff 
for  the  use  of  the  party  injured,  the  money  be- 
ing already  in  his  hands,  It  Is  not  necessary 
that  he  should  bring  action.  Tindle*s  Appeal* 
77  Pa.  201. 

But  the  fact  that  a  sale  of  lands  which  haA 
been  previously  sold  and  the  vendee  had  re- 
fused to  complete  was  a  private  one,  does  not 
alter  ths  rule  of  damages  that  the  vendor  Is  eik 
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titled  to  recover  the  difference  between  the 
price  fixed  In  the  contract  and  the  valae  at  the 
time  for  delivenr  of  the  deed,  as  it  cannot  be 
claimed  that  the  price  obtained  at  a  private 
■ale  waa  the  true  valne.  Grlswold  y.  Sabtn, 
51  N.  H.  167,  12  Am.  Rep.  76. 

And  the  measure  of  damages  for  breach  of  a 
contract  for  the  purchase  of  real  estate  is  the 
difference  between  the  price  agreed  to  be  paid 
by  the  purchaser  and  the  value  of  the  property, 
and  not  the  difference  between  the  price  agreed 
to  be  paid  and  that  which  it  brought  at  a  re- 
sale, though  a  resale  made  upon  the  same  terms 
might  be  some  evidence  to  go  to  the  Jury  as  to 
what  the  real  value  was.  Gull  v.  West,  66  Hun, 
1.  19  N.  Y.  Supp.  757. 

And  where  lands  are  sold  at  auction  and  the 
purchaser  refuses  to  take  a  conveyance  of  the 
same,  the  conditions,  if  any,  inserted  in  the 
notice  of  resale,  the  length  of  time  of  the  no- 
tice, the  time  and  place  of  sale,  and  the  like, 
are  essential  elements  to  be  considered  in  de- 
termining the  question  whether  the  resale  was 
fair,  and  the  difference  of  the  prices  in  the  two 
sales  was  the  proper  measure  of  damages  for 
the  breach.  Anderson  v.  Truitt,  53  Mo.  App. 
590. 

And  in  Maine  the  measure  of  damages  for  re- 
fusal by  a  purchaser  of  real  estate  sold  at  auc- 
tion to  receive  the  deed  therefor  is  the  price  at 
which  the  land  waa  struck  off,  with  interest, 
though  the  title  remains  the  same  as  before  the 
sale.     Alna  v.  Plummer,  4  Me.  258.  ' 

So,  an  administrator,  who  sells  property  of 
an  estate  represented  by  him,  may,  where  the 
vendee  refuses  to  complete  the  purchase  by  giv- 
ing bond  and  security  as  required  by  the  terms 
<rf  the  sale,  resell  it,  and  hold  the  purchaser  re- 
sponsible for  the  losses  sustained  through  a  di- 
minution of  the  price  brought  on  the  resale. 
Mount  V.  Brown*  88  Miss.  567,  69  Am.  Dec 
362. 

The  action  of  a  purchaser  of  land,  however, 
under  a  contract  by  which  he  was  to  erect  with- 
in eighteen  months  a  factory  of  a  designated 
siae  for  the  manufacture  of  plated  ware,  and 
prosecute  the  business  of  manufacturing  there- 
in, on  a  scale  commensurate  with  the  sise  of 
the  building,  in  abandoning  the  agreement  and 
refusing  to  build  the  factory,  does  not  authorise 
a  recovery  by  the  vendor  of  the  profits  which 
be  might  and  would  have  derived  from  the  sale 
of  the  other  lands  in  the  vicinity  at  an  increased 
price  on  account  of  the  location  of  the  factory. 
Dullea  V.  Taylor,  35  U.  C.  Q.  B.  895. 

And  a  vendor  of  real  estate,  whose  vendee  re- 
fuses to  take  the  same  because  the  premises 
are  occupied  by  tenants,  cannot  resell  the 
premises  and  compel  the  defendant  to  pay  the 
difference  and  the  expense  of  the  resale.  The 
course  he  should  pursue  would  be  to  procure  the 
vacation  of  the  premises  on  the  refusal  of  the 
purchaser  to  take  the  deed  upon  that  ground, 
and  then  retender  the  deed,  or  bring  action  for 
specific  performance.  Only  v.  West,  65  Hun, 
1,  19  N.  Y.  Supp.  757. 

See  also  Hazleton  v.  LeDuc,  10  App.  D.  C. 
379,  9uvra,  Hi.  e,  1. 

IV.  Dmtif  to  try  to  prevent  or  reduce  damages. 

It  Is  the  duty  of  the  party  injured  by  a 
breach  of  contract  of  sale  or  purchase,  wheth- 
er the  breach  is  by  the  vendor  or  vendee,  to  do 
all  In  his  power,  to  prevent  damages,  or  to  re- 
dace  the  damages  flowing  from  the  breach  to 
the  smallest  possible  amount;  and  he  can  re- 
cover for  loss  of  profits  therefrom  only  when  he 
could  not  have  prevented  such  loss,  or  only  to 
the  extent  that  he  could  not  prevent  or  reduce 
or  neatraliae  it. 

Thus,  the  jury  In  an  action  for  breach  of 
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contract  to  deliver  every  day  during  a  specified 
period  logs  of  a  designated  size,  quality,  and 
number  at  a  mill,  to  be  sawed  into  lumber  of 
a  designated  character,  must  take  Into  consider- 
ation any  diminution  of  any  loss  which  was 
made  or  might  have  been  made  by  reasonable 
dlligeuce  by  purchasing  logs  from  others,  or 
by  entering  into  any  new  agreement  with  the 
defendants  for  the  continuance  of  the  sawing 
during  the  contract  period,  offsetting  the  same 
against  the  amount  of  recovery  for  loss  of  prof- 
its in  being  prevented  from  performing  the  con- 
tract. Hassard-Short  v.  Hardison,  114  N.  C. 
482,  19  8.  E.  728. 

And  where  either  the  party  refusing  or  other 
responsible  parties  are  willing  and  ready,  and 
proffer,  soon  after  the  breach,  to  furnish  all  the 
logs  stipulated  to  be  furnished  In  the  original 
contract  at  the  same  rate,  which  offer  is  •re- 
fused, and  the  mill  is  allowed  to  remain  idle, 
the  proprietor  has  no  right  to  recover  for  any 
diminution  of  the  profit  he  would  have  realized 
under  the  agreement     UHd, 

And  where  a  quantity  of  steel  is  sold,  with  a 
warranty  by  the  vendor  that  it  is  first-class 
steel,  made  with  the  knowledge  that  It  is  to 
be  used  to  make  oil  drills,  and  the  steel  proves 
unsuitable  for  that  purpose,  though  expenses 
and  losses  should  be  allowed  to  the  purchaser, 
if  the  defects  are  discovered  as  soon  as  the 
purchaser  begins  to  use  it,  he  has  no  right  after 
that  to  go  on  making  drills  In  the  expectation 
of  recovering  upon  the  warranty  the  expense 
or  loss  of  profits,  as  such  expense  and  loss  would 
be  incurred  in  his  own  wrong.  Draper  v. 
Sweet,  66  Barb.  147. 

And,  a  hotel  keeper  who  contracts  with  an 
electric  light  company  for  the  lighting  of  his 
hotel  for  a  designated  period,  and  afterwards 
and  before  the  expiration  of  the  contract  re- 
fuses to  take  the  electric  current,  and  severs 
the  wires  connecting  the  hotel  with  those  of 
the  company,  after  which  the  electric  light 
company  continues  to  send  its  electric  current 
to  the  hotel  keeper  up  to  the  point  where  the 
wires  have  been  disconnected,  can  be  held  lia- 
ble to  the  electric  light  company  for  the  breach 
of  contract,  only  for  the  damages  suffered 
from  the  breach,  and  not  for  the  full  contract 
price  of  the  electricity.  Queen  City  Electric 
Light  Co.  V.  Gibson  House  Co.  4  Ohio  N.  P.  119. 

So,  the  rule  of  damages  for  breach  of  a  con- 
tract to  manufacture  and  sell  a  quantity  of 
steel  rails,  by  refusal  upon  the  part  of  the  pur- 
chaser to  give  drilling  directions  for  the  manu- 
facture of  such  rails,  and  by  notice  that  he 
would  not  accept  and  pay  for  them,  after  which 
the  manufacturer  sold  to  a  railroad  company 
a  quantity  of  steel  rails  manufactured  out  of 
material  provided  for  the  fulfilment  of  the 
contract  broken,  is  to  make  the  manufacturer 
AS  nearly  whole  as  he  can  be  made  In  money 
damages,  and  to  accomplish  this  the  profit 
made  on  the  rails  manufactured  from  the  ma- 
terial provided  for  the  fulfilment  of  the  con- 
tract bioken  should  be  deducted  from  the  dif- 
ference between  the  contract  price  which  was 
to  be  paid  for  the  making  of  the  rails  and  the 
cost  of  making  them  under  the  contract.  Pitts- 
burgh Bessemer  Steel  Rail  Co.  v.  Hinckley,  17 
Fed.  584. 

See  also  Hinckley  v.  Pittsburgh  Bessemer 
Steel  Co.  121  U.  S.  264,  30  L.  ed.  967,  7  Sup. 
Ct.  Rep.  875,  eupra.  III.  f,  2. 

And  where  a  person  under  contract  to  supply 
another  with  a  designated  quantity  of  shirting, 
with  the  knowledge  that  it  was  designed  for 
shipment  to  a  foreign  market,  notified  the  pur- 
chaser that  he  could  not  complete  his  contract, 
and  the  purchaser,  doing  the  best  he  could  to 
find  cloth  of  the  same  description,  purchased 
cloth  of  another  kind,  which  was  the  nearest 
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In  price  and  qiiallty  to  be  had,  and  iMiid  an 
increased  price  therefor,  with  which  he  fnl- 
fllled  hla  contract,  without  charging  anything 
in  addition  to  the  contract  price.  Is  entitled  to 
recover  of  his  vendor,  who  broke  the  contract, 
the  differ'ince  between  the  contract  price  and 
the  price  he  paid  for  the  substituted  goods. 
Hindc  v.  Llddell,  L.  R.  10  Q.  B.  265,  44  L.  J. 
Q.  B.  N.  S.  105,  32  L.  T.  N.  S.  449,  23  Week. 
Bep.  650. 

So,  the  measure  of  a  vendee's  damages  for 
breach  of  contract  by  the  vendor  as  to  the 
quality  of  the  goods  sold  is  the  difference  be- 
tween the  value  of  the  goods  as  they  would 
have  been  If  the  warranty  as  to  quality  had 
been  true  and  the  actual  value  at  the  time  of 
the  sale,  including  the  gains  prevented  and  the 
losses  sustained  and  such  other  damages  as 
could  be  reasonably  anticipated  by  the  parties 
as  likely  to  be  caused  by  the  vendor's  failure 
to  keep  his  agreement,  and  could  not  by  rea- 
sonable care  on  the  part  of  the  vendee  have  been 
avoided ;  and  where  the  amount  of  such  dam- 
ages l8  greater  than  the'  purchase  price,  and 
they  are  recouped  in  an  action  for  such  pur- 
chase price,  the  plaintiff  cannot  recover,  and 
the  defendant  Is  entitled  to  Judgment  for  costs. 
Union  Bank  v.  Bl  an  chard,  66  N.  H.  21,  18  Atl.  90. 

But  one  who  breaks  a  contract  for  the  de- 
livery of  a  specified  quantity  and  quality  of  logs, 
which  would  have  taken  two  years  or  there- 
abouts for  the  completion,  by  refusing  to  re- 
ceive any  more  logs,  cannot  reduce  his  liability 
In  damages  for  the  breach  by  proving  what 
gains  and  proQts  were  made  by  the  other  party 
thereto,  by  his  own  labor  and  the  use  of  his 
teams  in  other  work  during  the  time  that  It 
would  have  tak^n  him  to  perform  the  contract, 
as  the  rule  that  the  party  Injured  should  have 
done  all  that  reasonably  lay  within  his  power  to 
protect  himself  from  losses  by  seeking  other 
employment  does  not  apply  where  there  Is  noth- 
ing in  the  contract  to  show  that  the  execution 
thereof  required  any  great  portion  of  the  per- 
sonal attention  of  the  contractor,  or  that  It  was 
impracticable  to  engage  in  other  business  during 
Its  performance.  Sullivan  v.  McMillan,  37  Fla. 
134,  19  So.  340. 

And  a  contract  entered  Into  by  a  person  who 
had  contracted  with  another  to  supply  a  speci- 
fied quantity  of  crude  ore  at  a  designated  price, 
which  the  other  had  refused  to  receive,  made 
with  a  third  person  several  months  after  the 
violation  of  the  first  contract,  to  furnish  such 
third  person  with  ore  from  the  same  mines  from 
which  he  had  contracted  to  supply  the  former 
party,  to  be  washed  and  made  ready  for  market 
or  for  use  In  the  furnace,  does  not  affect  the 
amount  of  profits  he  would  be  entitled  to  re- 
cover from  the  party  originally  contracting  with 
him  for  its  failure  to  take  the  residue  of  the 
ore  it  had  contracted  for,  as  the  contract  was 
of  a  different  nature  and  upon  different  terms. 
Alleghany  Iron  Co.  v.  Teaford,  96  Va.  372,  31 
S.  E.  525. 

So,  the  amount  of  damages  suffered  by  a  per- 
son agreeing  to  furnish  a  large  quantity  of 
brick  to  another,  from  the  refusal  of  the  lat- 
ter to  accept  the  whole  quantity.  Is  not  affected 
by  the  fact  that  he  sold  to  others  the  brick  con- 
tracted for  and  refused,  or  by  the  price  for 
which  it  was  sold,  where  it  appears  that  the 
contracts  with  the  persons  to  whom  they  were 
sold  were  made  prior  to  the  contract  in  ques- 
tion, and  that  the  vendor  had  the  ability  to  fur- 
nish all  the  brick  required  for  all  his  contracts. 
Including  the  one  broken.  Cauda  v.  Wick,  100 
N.  Y.  127,  2  N.  E.  381. 

And  In  determining  the  profits  to  be  recovered 
for  breach  by  the  employer  of  a  contract  with 
another  to  put  a  tin  gutter  upon  his  build- 
ing, the  gutter  to  be  manufactured  by  the  con- 
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tractor,  no  allowance  is  to  be  made  on  account 
of  other  work  engaged  in  by  the  contractor  dur- 
ing the  time  he  would  have  been  engaged  in  tha 
performance  of  the  contract  in  question.  Gib- 
ney  v.  Turner,  52  Ark.  117,  12  S.  W.  201. 

And  one  who  enters  into  a  contract  to  make 
and  complete  a  soldiers'  monument,  and  com- 
pletes a  half-sized  model  thereof  ready  for  ship- 
ment, when  the  other  party  refuses  to  perform 
or  allow  him  to  proceed  with  the  performance, 
is  entitled  to  damages  for  his  loss  of  profits  on 
the  contract ;  and  it  is  error  to  deduct  from  the 
contract  the  value  of  the  half-sized  model  re- 
maining In  the  contractor's  hands.  Conway  ▼. 
Mitchell,  97  Wis.  290,  72  N.  W.  752. 

V.  Effect  of  iUeaality. 

The  illegality  of  a  contract  of  purchase  or 
sale  would  appear  to  effectually  prevent  Its 
use  to  sustain  a  recovery  either  for  the  profits 
lost  through  its  breach  or  any  other  amount. 

Thus,  a  contract  for  the  purchase  and  sale 
of  cotton  futures  Is  a  gaming  contract,  and 
therefore  illegal  and  contrary  to  public  policy, 
and  neither  the  contract  nor  the  loss  of  gain 
resulting  therefrom  can  be  Invoked  to  measure 
the  damages  sustained  by  a  party  thereto  in 
consequence  of  the  failure  or  refusal  of  a  bank 
to  comply  with  its  agreement  to  advance  him 
money  which  he  Intended  to  use  as  a  margin 
in  conducting  a  speculation  in  such  futures. 
Moss.  y.  Exchange  Bank,  102  Ga.  808,  30  S.  E. 
267. 

A  contract,  however,  by  which  one  party 
was  to  have  the  option  of  manufacturing  all 
machines  sold  by  both  at  a  designated  price  for 
one  kind  of  machine,  and  at  such  prices  for 
other  machines  as  might  be  bid  for  them  in  open 
competition  by  any  other  responsible  manu- 
facturer for  equal  quality  of  goods,  is  not  void 
as  In  restraint  of  trade  so  as  to  prevent  a  re- 
covery of  gains  and  profits  lost  by  the  breach, 
provided  they  were  proximate  and  certain  and 
the  machines  were  not  articles  of  necessity, 
and  the  transaction  did  not  amount  to  a  con- 
spiracy to  control  prices  by  creating  a  monop- 
oly. Dolph  V.  Troy  Laundry  Machinery  Co.  28 
Fed.  563. 

The  above  cases  are  the  only  ones  found  with 
reference  to  the  effect  of  alleged  illegality  in 
purchases  or  sales  ui>on  the  right  to  recover 
for  profits  lost  through  a  breach.  It  is 
thought,  however,  that  a  comparison  between 
these  cases  and  the  cases  with  reference  to 
profits  of  Illegal  general  contracts,  and  with 
reference  to  profits  of  an  Illegal  business  as  af- 
fected by  torts,  Justifies  the  conclusion  that  the 
three  classes  of  cases  are  governed  by  the  same 
rule.  For  the  rule  In  such  cases,  see  note*, 
'* Damages  for  tort  aa  affected  ty  loss  of  prof- 
it8"j — Wallace  v.  Pennsylvania  R.  Co.  (Pa.) 
ante,  S3 ;  and,  '*Lo8a  of  profits  as  an  elo- 
meiit  of  damages  for  breach  of  contract/* — 
Wells  v.  National  Life  Asso.  (C.  C.  App.  5tli 
C.)  '63  L.  R.  A.  33. 

VI.  Conclusion. 

The  aim  of  the  law  in  case  of  a  breach  of 
contract  of  sale  of  personal  property  \fy  the 
vendor  is  to  place  the  vendee  in  the  position  he 
would  have  been  In  had  It  not  been  for  the 
breach.  This  Is  usually  done  by  giving  him  the 
difference  between  the  contract  price  of  the 
thing  sold  and  its  market  value  at  the  time  of 
the  breach,  upon  the  theory  that  he  can  then 
Immediately  go  Into  the  market  and  procure 
the  article  to  which  he  was  entitled.  This  In- 
volves compensation  to  the  purchaser,  and  not 
a  recovery  of  profits  to  be  made  with  the  article 
purchased,  and  is  not  therefore  within  the  sub- 
ject of  this  note. 

But  special  circumstances  may  exist  which 
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will  render  the  general  rule  inapplicable,  and 
cause  profits  lost  to  become  either  the  criterion 
of  damages  or  an  element  for  consideration  In 
determining  them.  Thus,  a  purchase  made  for 
the  purpose  of  carrying  out  a  contract  of  resale 
of  the  same  property  warrants  a  recovery  In 
the  case  of  breach  by  the  vendor  of  the  profits 
which  the  purchaser  would  have  made  on  the 
resale  if  the  vendor  had  knowledge  of  the  pur- 
pose of  the  purchase  at  the  time,  though  If  he 
did  not  know  the  price  agreed  upon  for  the  re- 
sale, the  recovery  could  be  for  the  usual  and 
ordinary  proAts  only  as  distinguished  from  un- 
usual and  extraordinary  ones.  The  same  rules 
apply  to  the  purchase  of  an  article  for  the  pur- 
pose known  to  the  vendor  of  putting  It  to 
some  particular  use,  from  which  profits  would 
accrue.  The  knowledge  of  the  vendor  as  to  the 
puriK>8e  of  the  purchase,  however,  must  amount 
to  something  more  than  mere  Information  as  to 
the  existence  of  an  intent  upon  the  part  of 
the  purchaser.  It  must  have  been  such  as  to 
warrant  the  assumption  that  the  parties  con- 
tracted with  reference  to  such  purpose,  and  that 
the  vendor  intended  to  assume  an  enlarged  en- 
gagement on  that  account.  So,  the  general  rule 
does  not  apply  where  there  is  no  market  In 
which  the  purchaser  can  supply  himself  in  case 
of  breach  by  the  vendor,  and  in  such  case  the 
purchaser  is  permitted  to  recover  the  difference 
between  the  contract  price  and  the  price  for 
which  he  had  resold  the  article,  or  what  it 
would  have  been  worth  to  him.  Though  there 
la  no  market,  at  the  place  of  delivery,  however, 
if  a  reasonably  satisfactory  substitute  can  be  ob- 
tained, or  if  the  goods  can  be  obtained  at  an- 
other market  not  far  removed  and  of  easy  ac- 
cess, the  general  rule  for  the  recovery  of  the 
dllFerence  between  the  contract  price  and  the 
market  price  is  applied,  making  allowance  if 
the  substituted  article  is  of  a  different  price  or 
less  available,  or  for  cost  of  transportation. 

The  general  rale  with  reference  to  contract 
caaes,  however,  is  that  to  warrant  a  recovery  for 
the  iosa  of  profits  they  must  have  been  the  proxi- 
'  mate,  and  not  the  remote,  result  of  the  breach ; 
and  they  must 'not  have  been  speculative,  con- 
tingent, or  uncertain;  and  they  must  be  such 
as  to  be  deemed  to  have  been  within  the  contem- 
plation of  the  parties  at  the  time  the  contract 
waa  made.  And  while  special  circumstances 
known  to  the  vendor  may  bring  profits  within 
the  contemplation  of  the  vendor  so  as  to  war- 
rant a  recovery,  though  they  would  otherwise 
be  deemed  too  remote,  contingency  and  uncer- 
tainty, it  seems,  would  defeat  a  recovery  with- 
out reference  to  special  circumstances,  profits 
lost  warranting  a  recovery  only  where  they  do 
not  depend  upon  chances  of  trade,  and  where 
they  may  be  rendered  reasonably  certain  by  evi- 
dence, and  where  they  might  be  passed  to  the 
account  of  profit  and  loss  consistent  with  the 
principles  of  bookkeeping. 

The  fact  that  the  property  sold  was  not  in 
existence  at  the  time  of  the  sale,  but  was  to 
be  manufactured  by  the  vendor,  does  not  affect 
the  above  rules;  and  a  breach  of  warranty  is 
a  breach  of  contract  by  the  vendor  to  which  the 
general  rule  of  compensation  applies,  where  the 
warranty  was  general,  and  (o  which  the  rules 
applicable  under  special  circumstances  apply, 
where  the  warranty  was  for  a  special  purpose. 
With  reference  to  the  sale  of  a  business,  good- 
will, or  exclusive  privilege,  the  question  of  re 
covery  for  lost  profits  would  seem  to  depend 
upon  whether  they  were  remote,  contingent, 
or  uncertain,  as  In  case  of  such  a  sale,  profits. 
It  appears,  are  always  deemed  to  be  within  the 
contemplation  of  the  parties. 

In  real-estate  cases,  in  view  of  the  fact  that 
a  vendee  whose  purchase  was  defeated  could 
hardly  be  said  to  be  compensated  by  being  en- 
52  L.  R.  A. 


abled  to  go  into  the  markef  and  buy  another 
piece  of  property,  the  excess  of  value  over  con 
tract  price,  or  the  goodness  of  the  bargain  as 
it  is  called  in  the  older  cases,  is  regarded  as 
profits  for  the  loss  of  which  the  vendor  may  b« 
held,  if  he  did  not  act  in  good  faith  in  falling 
or  refusing  to  convey,  though  If  he  did  act  in 
good  faith  the  recovery  is  confined  to  the  pui;- 
chase  price  with  interest,  and  the  expenses  nec- 
essarily Incurred. 

Breach  of  contract  by  the  vendee  or  purchaser 
usually  consists  in  a  refusal  on  his  part  to  take 
property  contracted  for.  This  gives  the  ven- 
dor the  right  to  sue  for  the  contract  price  If 
title  has  passed,  or  to  keep  the  property  and  sue 
for  the  difference  between  the  market  value  and 
the  contract  price,  or  to  resell  the  property  and 
sue  for  the  difference  between  the  contract  price 
and  the  price  obtained  on  the  resale.  No  ele- 
ment of  profits,  however,  enters  into  a  suit  for 
the  contract  price,  and  questions  arising  where 
title  has  passed  and  the  recovery  sought  is  the 
contract  price  are  not  Included  In  this  note. 
The  questions  here  considered  relate  to  the  loss 
to  the  vendor  of  the  profits  of  the  sale  over  and 
above  the  market  or  real  value  of  the  article  left 
in  his  hands.  The  rule  on  the  question  whether 
or  not  title  has  passed  is  the  same  as  that  in 
the  general  law  of  sales.  A  direct  notice  of 
refusal  to  perform  la  held  by  a  majority  of  the 
cases  to  fix  the  time  for  the  estimation  of  the 
difference  between  the  contract  and  the  market 
price,  at  the  date  of  the  notice  Instead  of  at  the 
time  fixed  for  delivery. 

The  right  to  resell  and  recover  the  difference 
between  the  contract  price  and  the  price  ob- 
tained would  appear  to  be  absolute,  but  the 
sale  must  have  been  fairly  made  with  a  view 
to  obtain  the  best  possible  price,  and  as  a  gen- 
eral rule  upon  due  notice.  If  there  Is  no  mar- 
ket price  and  no  market  at  which  a  resale  could 
be  made,  the  profits  lost  for  which  a  recovery 
may  be  had  are  estimated  by  taking  the  differ- 
ence between  the  cost  of  production  and  the 
contract  price,  though  in  such  case  market 
value  may  be  considered  instead  of  cost  of  pro- 
duction, where  there  is  a  neighboring  market 
which  Is  reasonably  available,  or  where  there 
waa  a  market  on  some  day  other  than  the  day  . 
of  delivery  not  too  far  removed. 

The  same  rules  apply  where  the  thing  sold 
is  to  be  manufactured,  though  where  the 
breach  occurs  before  there  Is  anything  In  exist- 
ence to  which  the  contract'  of  sale  could  apply, 
the  difference  between  the  cost  of  production 
and  the  contract  price  should  be  taken  as  the 
measure  of  damages;  and  in  such  case,  as  a 
general  rule*  the  manufacture  should  be  discon- 
tinued, though  it  Is  thought  that  if  an  article 
was  partly  completed  and  would  be  proportion- 
ately more  valuable  If  completed  In  full,  its 
completion  would  be  Justified.  The  rules  with 
reference  to  refusal  to  receive  real  estate  pur- 
chased seem  to  be  the  same  as  those  applicable 
to  personal  property. 

A  party  to  a  contract  suffering  loss  of  profits 
from  Its  breach  by  the  other  party  can  only  re- 
cover, however,  where  he  could  not  have  pre- 
vented the  loss  by  reasonable  efforts  on  his 
part,  or  to  the  extent  that  he  could  not  prevent 
or  reduce  or  neutralize  it.  If  he  could  other- 
wise employ  himself  during  the  time  he  would 
have  been  engaged  under  the  contract  so  as  to 
make  something  in  reduction  of  the  damages,  it 
is  his  duty  to  do  so,  though  the  rule  would  be 
different  If  the  execution  of  the  contract  did 
not  require  his  personal  attention,  or  If  the 
disposition  of  the  fruits  of  the  original  con- 
tract was  by  a  different  method  or  by  a  con- 
tract differing  entirely  in  character  and  terms. 
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UNION  BLUE  STONE  COMPANY  ei    al., 
Kespta. 

(164 'N.  Y.  401.) 

1.  A  eontract  bet^reen  pemoits  ei^n- 
trolIlBflT  90  per  eent  of  tlie  sale  of 
blue  »tone  at  the  New  York  market,  where- 
by they  agree  to  sell  only  through  a  common 
sales  agent  and  to  maintain  the  agreed 
prices.  Is  an  unlawful  combination  to  con- 
trol the  market. 

S.  A  useful  eommoditT  9f  m.  nature  to 
be  needful  for  many  purposes,  such 
as  blue  stone,  though  It  may  not  be  an  arti- 
cle of  prime  necessity,  is  within  the  rule 
that  makes  contracts  to  prevent  competition 
unlawful. 

(November  16,  1900.) 

APPEAL  by  plaintiff  from  a  fudgment  of 
the  Appellate  Division  of  tne  Supreme 
Court,  Second  Department,  aflSrming  a  judg- 
ment in  favor  of  defendants  enters  by  di- 
rection of  a  Trial  Term  for  New  York  County 
in  an  action  brought  to  recover  damages  for 
alleged  conspiracy  to  abrogate  a  contract  for 
the  fixing  of  the  price  of  stone.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Benjamin  Tates  and  I«eopold 
I<eo,  for  appellant: 

Not  eveiT  agreement  in  restraint  of  trade 
is  unlawful;  and  whether  the  agreement  at 
bar  is  an  unlawful  restraint  of  trade  or  not 
is  a  question  of  fact  for  a  jury.  It  is  not 
against  public  policy  to  insist  upon  a  rea- 
sonably profitable,  in  place  of  a  runious, 
price. 

Diamond  Match  Co.  v.  Roeher,  106  N.  Y. 
473,  60  Am.  Rep.  464,  13  N.  E.  419;  Leslie 
V.  LoHllard,  110  N.  Y.  519,  1  L.  R.  A.  456, 
18  N.  E.  303;  United  States  Vinegar  Co.  v. 
Foehrenhach,  148  N.  Y.  58,  42  N.  E.  403; 
People  v.  Milk  Exchange,  145  N.  Y.  267,  27 
L.  R.  A.  437,  39  N.  E.  1062;  Cohen  v.  Ber- 
lin d  J.  Envelope  Co.  39  App.  Div.  499,  56 
N.  Y.  Supp.  5SB  ;Curran  v.  Galen,  152  N. 
Y.  33,  37  L.  R.  A.  802,  46  N.  E.  297. 

A  jury  may  assess  damages  based  upon 
the  gains  of  the  previous  years. 

Wakcman  v.  Wheeler  &  Wilson  Mfg.  Co. 
101  N.  Y.  206,  54  Am.  Rep.  676,  4  N.  E.  264. 

Mr.  A.  T.  Clearwater,  for  respondent 
Union  Blue  Stone  Company: 

The  charge  of  fraud  is  easily  made,  readily 
believed,  and  too  often  supported  by  slender 
proof ;  but  the  universal  rule  of  law  is  that 
it  must  always  be  made  out  by  the  strongest 
and  most  unequivocal  evidence,  or  the  charge 
fails. 


Ward  V.  Center,  3  Johns.  271 ;  Ja6k9on  em 
dem.  Cadwell  v.  King,  4  Cow.  207,  15  Am. 
Dec.  354;  Henry  v.  Henry,  8  Barb.  588;  if or- 
m  V.  Taloott,  96  N.  Y.  100;  Continental  Nat. 
Bank  v.  Koehler,  17  N.  Y.  S.  R,  23,  1  N.  Y. 
Supp.  870,  Affirmed  in  117  N.  Y.  657,  22  N. 
E.  1133;  Kerr,  Fraud  &  Mistake,  Bump's  ed. 
382;  Jack  v.  Broum,  60  Iowa,  271,  14  N.  W. 
304;  Strauss  y.Kranert,  66  111.  254;  Fairmer 
V.  Calvert,  44  Ind.  209;  Nichols  v.  Patten, 
18  Me.  231,  36  Am.  Dec.  713;  Bartlett  v. 
Plake,  87  Me.  124,  58  Am.  Dec.  775;  WO- 
Uams  v.  Lord,  75  Va.  390;  Oriswold  v.  Sabin, 
51  N.  H.  167,  12  Am.  Rep.  76;  Beatty  T. 
Pishel,  100  Mass.  448;  Greer  v.  Caldwell,  14 
Oa.  207,  58  Am.  Dec.  553. 

The  agreement  is  inimical  to  trade,  its  ob- 
ject being  to  create  a  monopoly  to  control 
the  market,  to  force  the  public  to  buy  of  its 
members  alone,  to  fix  and  to  raise  prices. 
It  was  against  public  policy,  was  void,  and 
no  action  can  be  maintained  upon  it. 

People  v.  Milk  Exchange,  145  N.  Y.  267, 
27  L.  R.  A.  437,  39  N.  E.  1062;  People  v. 
Sheldon,  139  N.  Y.  251,  23  L.  R.  A.  221,  34 
N.  E.  785;  Judd  v.  HarHngton,  139  N.  Y. 
105,  34  N.  E.  790;  Leonard  v.  Poole,  114  N. 
Y.  371,  4  L.  R.  A.  728,  21  N.  E.  707 ;  Amot  v. 
Pittston  <£•  E.  Coal  Co.  68  N.  Y.  558,  23  Am. 
Rep.  190;  Saratoga  County  Bank  v.  King, 
44  N.  Y.  87 ;  Stanton  v.  Allen,  5  Denio,  434, 
49  Am.  Dec.  282;  Hooker  v.  Vandewatcr,  4 
Denio,  349,  47  Am.  Dec.  258;  People  v.  Fish- 
er, 14  Wend.  9,  28  Am.  Dec.  501 ;  Bartlett  T. 
Smith,  4  McCrary,  388,  13  Fed.  263;  Cohh 
V.  Prell,  5  McCrary,  80,  15  Fed.  774;  Irtoin 
v.  Williar,  110  U.  S.  499,  28  L.  ed.  225,  4 
Sup.  Ct.  Rep.  160;  Roundtree  v.  Smith,  108 
U.  S.  269,  27  L.  ed.  722,  2  Sup.  a.  Rep.  630; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.  68^ 
Pa.  173,  8  Am.  Rep.  159. 

The  contract,  being  illei^rand  void,  can- 
not be  enforced.  No  action  can  be  main- 
tained upon  it,  and  the  courts  will  not  aid  in 
adjusting  differences  arising  out  of  it,  and 
requiring  an  investigation  of  the  illegal 
transactions  entering  into  it. 

Saratoga  County  Bank  v.  King,  44  N.  Y. 
87 ;  Judd  v.  HarHngton,  139  N.  Y.  106,  34  N. 
E.  790;  Leonard  v.  Poole,  114  N.  Y.  371,  4 
L.  R.  A.  728,  21  N.  E.  707 ;  Stanton  v.  Allen, 
5  Denio,  434,  49  Am.  Dec.  282. 

Mr.  Jokn  F.  Cloonan  for  respondent 
Sweeney. 

Landoiif  J.,  delivered  the  opinion  of  the 
court: 

The  trial  court,  in  directing  a  verdict  for 
the  defendants,  held  that  the  contract  for 
the  alleged  violation  of  which  by  the  defend- 
ants the  plaintiff  sought  to  recover  damages 


Note. — Validity  of  combinations  to  create 
monopoly  or  control  prices,  see  prior  cases  In 
this  series,  of  People  v.  North  River  Sugar 
Ref.  Co.  (N.  Y.)  2  L.  R.  A.  83,  and  note;  Rich- 
ardson V.  Buhl  (Mich.)  6  L.  R.  A.  457,  and 
note;  National  Benefit  Co.  v.  Union  Hospital 
Co.  (Minn.)  11  L.  R.  A.  487,  and  note;  Glou- 
cester Isinglass  &  Glue  Co.  v.  Russia  Cement 
Co.  (Mass.)  12  L.  R.  A.  663;  Lovejoy  v.  Mlch- 
els  (Mich.)  13  L.  R.  A.  770,  and  note;  Ford 
V.  Chicago  Milk  Shippers'  Asso.  (III.)  27  L.  B. 
A.  298;  People  v.  Milk  Exchange  (N.  Y.)  27  L. 
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R.  A.  437 ;  United  States  v.  B.  C.  Knight  Co. 
(C.  C.  App.  3d  C.)  24  L.  R.  A.  428,  Affirmed  in 
30  L.  ed.  U.  S.  325;  State  v.  Phipps  (Kan.) 
18  L.  R.  A.  657 ;  Queen  Ins.  Co.  v.State  (Tex.) 
22  L.  R.  A.  483 ;  Neater  v.  Continental  Brew.  Co. 
(Pa.)  24  L.  R.  A.  247 ;  Trenton  Potteries  Co. 
v.  Oiiphant  (N.  J.)  46  L.  R.  A.  255 ;  Tuscaloosa 
Ice  Mfg.  Co.  V.  Williams  (Ala.)  50  L.  R.  A.  175. 
As  to  contract  of  sale  or  lease  in  restraint  of 
sale,  see  prior  case  in  this  series,  of  Clark  ▼. 
Needham  (Mich.)  51  L.  B.  A.  785,  and  foot- 
note. 
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was  a  eombinatioii  to  control  the  market  of 
Una  stone  and  the  market  price,  and  to  in- 
crease the  market  price  and  maintain  it  at 
the  increased  price,  and  was,  therefore, 
void.  The  evidence  was  to  the  effect  that  in 
1887  the  plaintiff  and  14  other  persons  were 
the  producers  of  nearly  the  whole  product  of 
Hudson  river  blue  stone,  and  of  at  least  00 
per  centum  of  the  whole  amount  of  such 
■tone  sold  in  the  New  York  market  to  cus- 
tomers in  various  states  east  of  the  Missis- 
rippi  river;  that  their  yearly  sales 
amounted  to  upwards  of  $1,500,000;  that; 
-owin^  to  competition  among  themselves, 
their  profits  had  for  some  time  been  practi- 
cally nominal;  that,  with  the  intent  to  in- 
crease their  profits,  and  to  secure  to  each 
of  said  producers  such  part  of  the  sales  as 
his  usual  production  bore  to  the  whole  pro- 
duction, they  entered  into  an  agreement 
bearing  date  the  21st  day  of  February,  1887, 
with  the  defendant,  the  Union  Blue  Stone 
Company,  and  thereby  asreed  that  Uie  said 
<!ompany  should  act  as  tneir  sales  agent  of 
all  the  nuirketable  blue  stone,  manufactured 
and  unmanufactured,  which  the  market 
would  take  for  the  six  years  from  that  date, 
at  prices  to  be  fixed  by  the  Blue  Stone  Asso- 
ciation, composed  of  the  said  producers,  and 
to  apportion  the  sales  among  the  producers 
according  to  a  schedule  set  forth  in  the  con- 
tract, and  to  sell  for  no  other  parties,  the 
producers  agreeing  to  sell  no  stone  except 
through  such  agent,  and,  acting  as  the  Blue 
Stone  Association,  to  fix  the  prices,  and  each 
to  furnish,  upon  the  request  of  the  sales 
agent,  his  quota  of  stone  as  apportioned. 
This  contract  was  observed  by  the  parties 
for  about  three  years.  The  prices  were  in- 
creased, the  sales  aggregated  about  $1,600,- 
000  per  year,  and  the  plaintiff 's  share  of  the 
profits  were  satisfactory  to  him.  By  the 
€nd  of  three  years,  competition  in  other  kinds 
of  stone  and  in  artificial  stone  had  so  far  de- 
veloped as  to  threaten,  in  the  opinion  of  the 
greater  part  of  the  producers,  not  including 
the  plaintiff,  further  successful  operation 
under  the  contract,  and  they  resolved  to  dis- 
continue operations  under  it,  with  the  result 
to  the  plaintiff  that  he  took  no  further  bene- 
fit under  it.  The  plaintiff  meantime  had  as- 
signed his  interest  under  the  contract  and 
certain  blue  stone  and  other  property  to  the 
defendants  Sweeney  in  consideration  of  their 
payment  to  him  of  10  per  centum  of  their 
gross  amount  of  sales  under  the  contract. 
The  plaintiff  charges  that  the  blue  stone 
company  and  his  assignees,  the  Sweeneys, 
combined  together  to  prevent  any  further  de- 
livery and  sales  upon  his  account  under  the 
contract,  and  thus  deprived  him  of  any  fur- 
ther profit. 

The  plaintiff  urges  that  it  was  a  question 
of  fact  for  the  jury,  and  not  of  law  for  the 
court,  whether  the  contract  was  simply  to 
secure  reasonable  prices,  or  to  extort  from 
the  public  unreasonable  prices.  It  may  be 
conceded  that  one  of  its  purposes  was  to  en- 
able the  parties  to  obtain  reasonable  prices, 
but  it  gave  them  the  power  to  fix  arbitrary 
and  unreasonable  prices.  The  scope  of  the 
contract,  and  not  the  possible  self-restraint 
52  L.  R.  A. 


of  the  parties  to  it,  is  the  test  of  its  validity. 
They  could  raise  prices  to  what  they  sup- 
posed the  market  would  bear;  and,  as  they 
expected  to  supply  nearly  the  entire  demand 
of  the  market,  the  temptation  to  extortion 
was  unusually  great.  The  plaintiff  cites  the 
cases  which  permit  the  vendor  to  sell  his 
business  with  or  without  his  plant,  and  to 
agree  with  his  vendee  that  he  will  not,  by 
competition  or  other  acts,  do  anything  to  in- 
jure what  he  sells.  Diamond  Match  Co.  ▼. 
Roeher,  106  N.  Y.  473,  60  Am.  Rep.  464,  13 
N.  E.  419;  Leslie  v.  LoriUard,  110  N.  Y.  519, 
1  L.  R.  A.  456,  18  N.  E.  363;  Tode  v.  Orosa, 
127  N.  Y.  480,  13  L.  R.  A.  652,  28 
N.  E.  469;  Hodge  v.  Sloan,  107  N. 
Y.  244,  17  N.  K  335.  It  may  be 
conceded  that  the  law,  as  now  under- 
stood, restrains  no  one  from  selling  his  prop- 
erty, nor  does  it  compel  anyone  to  continue 
a  business  which  he  can  sell,  or  finds  it  to 
his  interest  to  abandon;  much  less  to  con- 
tinue it  for  any  time,  or  in  any  particular 
manner  or  place.  However  it  may  have  been 
when  trade  was  small,  money  scarce,  oppor- 
tunities and  markets  few,  at  present  the  pub- 
lic has  little  to  fear  from  any  individual  re- 
nouncing his  calling  and  business  in  favor 
of  another,  and  seeking  a  new  field  of  activi- 
ty. Contracts  between  individuals  to  that 
effect  are  not  in  general  restraint  of  trade. 
But  the  case  before  us  is  of  a  different  kind. 
It  is  one  of  such  a  combination  among  many 
dealers  as  threatened  a  monopoly,  with 
which  the  individual  would  be  practically 
powerless  to  compete,  and  the  many  con- 
simiers  who  would  be  severally  exposed  and 
coerced  would  be  either  compelled  to  submit 
to  its  exactions  or  to  for^o  the  purchase 
of  the  commodity  of  customary  use  needful 
to  them,  and,  but  for  this  monopoly,  obtain- 
able in  the  market  at  a  reasonable  price.  The 
same  evil  principle  pervades  both  large  and 
small  combinations.  All  are  alike  offenders, 
differing  in  degree,  but  not  in  kind.  And 
hence  it  is  that  contracts  by  which  the  parties 
to  them  combine  for  the  purpose  of  creating 
a  monopoly  in  restraint  of  trade,  to  prevent 
competition,  to  control  and  thus  to  limit  pro- 
duction, to  increase  prices  and  maintain 
them,  are  contrary  to  sound  public  policy, 
and  are  void.  People  v.  Sheldon,  139  N.  Y. 
251,  23  L.  R.  A.  221,  34  N.  E.  785;  People  v. 
Milk  Exchange,  145  N.  Y.  267,  27  L.  R.  A. 
437,  39  N.  E.  1062;  Judd  v.  Harrington,  139 
N.  Y.  105,  34  N.  E.  790;  Leonard  v.  Poole, 
114  N.  Y.  371,  4  L.  R.  A.  728,  21  N.  E.  707 ; 
Amot  V.  Pitteton  d  E,  Coal  Co.  68  N.  Y.  558, 
23  Am.  Rep.  190;  Stanton  v.  Allen,  5  Denio, 
434,  49  Am.  Dec.  282;  Hooker  v.  Vande- 
water,  4  Denio,  349,  47  Am.  Dec  258;  Peo- 
ple V.  Fisher,  14  Wend.  9,  28  Am.  Dec.  501. 
It  is  urged  that  the  rule  is  only  applicable 
to  articles  of  prime  necessity.  Cases  of 
criminal  conspiracies  to  commit  any  act  "in- 
jurious to  trade  or  commerce"  ( Pen.  Code,  | 
168;  2  Rev.  SUt  p.  692,  {  8,  subd.  6)  have 
been  more  frequent  in  commodities  of  prime 
necessity,  such  as  grain,  meat,  salt,  milk^ 
coal,  and  the  like,  probably  because  such  of- 
fenses are  more  flagrant,  and  were  not  pun- 
ishable at  the  common  law.  We^are-not  now 
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revlm^g  a  conviction  for  crime,  and  need 
not  inqftdre  whether,  in  any  criminal  ele- 
i)ient^  the  case  differs  from  People  v.  8hel- 
doriy  139  N.  Y.  251,  23  L.  R.  A.  221,  34  N.  K 
785.  The  subject-matter  of  the  contract  be- 
fore us  is  a  useful  commodity  of  a  nature  to 
be  needful  for  many  purposes.  Without  con- 
nidering  the  question  whether  there  are  many 
articles  of  commerce  which  are  in  no  proper 
sense  necessaries,  or  even  conveniences,  but 
mere  luxuries  or  appendages  of  vanity,  a 
monopoly  in  which  does  not  conflict  with  the 
spirit  of  any  statute,  or  with  the  sound  pub- 
lie  policy  which  the  statute  cited  declares,  it 
is  clear  that  the  blue  stone  in  question  is  not 
within  any  of  such  classes.  It  is  abundant 
in  the  foothills  of  the  Catskill  mountains, 
and  not  found  of  equal  quality  elsewhere. 
When  this  contract  was  made  there  were 
many  small  producers  who  supplied  it  to 
these  parties,  but  were  themselves  without 
means  or  facilities  to  reach  the  New  York 
market.  The  stone  had  been  for  many  years, 
and  still  is,  in  use  for  sidewalks,  crossings, 
curbings,  and  gutters  in  the  eastern  and 
southern  cities  of  the  United  States,  and  in 
the  construction  of  bridges,  fountains,  ba- 
sins, floors,  and  for  trimmings  in  the  exterior 
walls  of  buildings,  and  for  various  other  pur- 


poses. Its  fitness  and  serviceability  for 
these  purposes  were  shown,  and  the  evidence 
also  tended  to  show  that  in  these  respects  it 
had  no  superior  in  the  New  York  market. 
In  a  civil  action  prime  necessity  need  not  be- 
shown.  The  parties  to  this  contract  con- 
trolled 90  per  centum  of  a  total  product  of 
about  $2,000,000  in  value,  marketed  in  New 
York  city.  Other  kinds  of  stone  were  in^ 
competition  with  it,  but  it  is  plain  that  the 
customer  who  preferred  this  stone  would  be 
restricted  in  his  reasonable  rights  if  con- 
strained by  a  monopoly  to  pay  an  exorbitant 
price  for  it,  or  to  accept  another  kind  which 
he  did  not  want.  The  uncontradicted  evi- 
dence left  it  clear  that  this  contract  was 
void  for  the  reasons  stated,  and  the  trial 
court  was  right  in  so  holding  as  a  matter  of 
law.  The  trial  court  was  also  right  in  hold- 
ing that  the  plaintiff  had  made  no  proof  of 
his  special  charge  against  these  defendants 
of  a  fraudulent  breach  of  the  contract  as  to 
his  alleged  interest  in  it. 

The  judgment  should    he   affirmed,  with 
costs. 

Chrajr,  O'Brien,  Haiglit,  and  Wen&er^ 

J  J.,  concur.  Parker,  Ch.  J.,  and  Ciillen^ 
J.,  not  sitting. 
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ALAlklEDA  MACADAMIZING  COMPANY, 
Appt., 

17. 

E.  J.  PRINGLE  et  aL,  RespU, 
(180  Cal.  226.) 

A    flTvaranty    of    a    atrcct    improTement 

for  one  year,  from  Injury  by  ordinary  nse, 
when  required  by  an  ordinance,  invalidates 
a  contract  and  assessment  therefor  if  it  is 
not  authorised  by  statute,  since  it  Increases 
the  burdens  of  property  owners  by  the  nec- 
essarily higher  price  which  the  contractor 
would  charge  in  view  of  the  repairs  he  would 
have  to  make. 

(October  4,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Alameda  County 
in  favor  of  defendants  in  an  action  to  fore> 
close  a  street-assessment  lien.    Affirmed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Uesara,  Jobnson  ft  Sliaw,  for  appel- 
lant: 

The  difference  between  the  provision  in 
BroxDn  v.  Jenks,  98  Cal.  10,  32  Pac.  701, 
and  that  in  the  case  at  bar  is  strikingly  ap- 
parent. In  this  case  the  bond  provided  for 
is  not  in  any  sense  a  bond  for  repairs  of  the 
street,  but   one    which  by    its    very    terms 


merely  relates  to  the  character  of  the  work 
to  be  performed,  and  makes  it  certain  that 
the  property  owner  will  have  the  benefit  of 
the  exact  class  of  work  contemplated  by  the 
resolution  of  intention. 

In  Brown  v.  Jenks  the  bond  was  given  ex- 
pressly for  keeping  the  street  in  thorough 
repair  for  five  years,  and  included,  not  only 
such  repairs  as  resulted  from  defective  work 
or  were  rendered  necessary  by  ordinary  use, 
but  covered  defects  arising  from  extraordi- 
nary and  unforeseen  causes,  as  well  as  wan- 
ton abuse  of  the  street  by  individuals. 

A  provision  requiring  a  bond  guaranteeing 
the  work  for  one  year  was  clearly  a  reasons- 
able  exercise  of  the  powers  of  the  council  in 
the  direction  of  securing  good  work,  while  a 
provision  for  five  years  might  manifestly 
have  been  unreasonable. 

People  ex  rel.  Hall  v.  Maker y  56  Hun,  81, 
9  N.  Y.  Supp.  94;  Gole  v.  People  ew  rel. 
Ba/meioolt,  161  111.  16,  43  N.  E.  607;  Port- 
land V.  Bituminous  Pav.  d  Improv,  Oo.  33 
Or.  307,  44  L.  R.  A.  627,  52  Pac  28. 

Hie  provision  requiring  the  guaranty  bond 
tended  to  stimulate  the  contractor  to  do- 
faithful  and  honest  work,  and  was  clearly 
for  the  protection  of  the  property  owners. 

Morse  V.  West  Port,  110  Mo.  602,  19  S.  W. 
831. 

If  respondents  felt  aggrieved  by  the  acts 
of  the  city  council  in  requiring  the  guaranty 


NoTB. — As  to  power  of  a  city  to  bind  con- 
tractor to  repair  pavement  he  malces,  see  note 
to  the  cases  of  Portland  v.  Portland  Bitumin- 
ous Pav.  &  Improv.  Co.  (Or.)  44  L.  R.  A.  627; 
Robertson  v.  Omaha  (Neb.)  44  L.  B.  A.  534; 
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and  State  ex  rel  Wilson  v.  Trenton  (N.  J.)  44 
L.  R.  A.  540.  See  also,  in  this  series,  tlie  cases 
of  Seaboard  Nat.  Bank  v.  Woesten  (Mo.)  48 
L.  R.  A.  279 ;  Barber  Asphalt  Pav.  Co.  v.  Hezer 
(Mo.)  48  L.  R.  A.  285.  .  . 
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Bond  and  in  awarding  a  contract  containing 
such  provision,  they  should  have  filed  a  pe- 
tition of  remonstrance,  and  they  are  now  es- 
topped by  their  failure  so  to  do. 

^ipauldiiifj  V.  I^orih  San  Francisco  Home- 
stead <C-  R.  A880,  87  Cal.  40,  24  Pac.  600,  25 
Pae.  249 ;  Capron  v.  Hitchcock,  98  Cal.  427, 
33  Pae.  431. 

Mr.  James  G*  ICartin  also  for  appellant. 

Messrs.  Duncan  Hayne  and  William 
B.  Pringle  for  respondents. 

Cooper,  C,  filed  the  following  opinion : 
Thi:3  action  was  brought  to  foreclose  a 
street-assessment  lien  under  an  assessment 
issued  by  the  superintendent  of  streets  of  the 
city  of  Oakland.  Defendants  recovered  judg. 
ment,  and  this  appeal  is  by  plaintiff  from  the 
judgment  and  order  denying  a  new  trial.  It 
appears  Uiat  the  contract  was  let  under  the 
street  law,  and  an  ordinance  duly  adopted  by 
the  city,  which  provided,  among  other  things, 
that  all  persons  bidding  for  street  work  shall 
''file  a  bond  in  the  sum  to  be  determined  by 
the  mayor,  guaranteeing  the  .work  for  one 
year  from  injury  by  ordinary  use."  Was 
this  specification  authorized  by  the  statute, 
and  did  it  increase  the  burdens  of  the  pro|)- 
erty  owner  T  We  think  it  was  unauthorized 
by  the  statute  and  that  it  increased  the  bur- 
dens of  the  property  owner,  and  made  the 
oontraet  and  assessment  void.  Brown  v. 
Jenks,  98  CaJ.  12,  32  Pac.  701;  Burnett  v. 
Lleioelyn  (Cal.)  32  Pac.  702.  In  the  first 
eaae  cited  the  provision  required  the  con- 
tractor to  give  a  bond  "for  keeping  the 
streets  so  improved  in  thorough  repair  for 
the  term  of  five  years  from  the  completion 
ol  the  contract,"  and  it  was  held  that  the 
provision  was  not  authorized,  and  rendered 
the  contract  and  lien  void.  In  the  opinion 
it  is  said :  'The  bond  is  not  only  unauthor- 
ized by  the  words  of  the  statute,  but  the  re- 
quirement changes  and  may  increase  the  bur- 
dens of  the  property  owner.  It  is  manifest 
that  the  obligation  to  keep  the  street  in  re- 
pair for  five  years  is  a  burden  which  one 
would  not  undertake  for  nothing.  Therefore 
a  contractor  would  charge  a  higher  price  for 
tlie  work  when  he  was  forced  to  contract 
also  for  repairs.  The  expense  undertaken  is 
indefinite,  and  the  property  owner  must  pay 
for  them  in  advance,  whereas  the  statute 
provides  for  repairs  after  the  necessity  for 
them  appears.  Then,  it  being  contingent,  he 
will  be  paying  for  repairs  which  may  never 
be  required." 

It  is  said  that  the  provision  here  only 
guarantees  the  work,  and  does  not  require 
the  contractor  to  keep  the  streets  in  repair 
as  was  the  case  in  Brown  v.  Jenks,  But  we 
are  unable  to  draw  any  such  nice  shades  of 
distinction.  The  contractor  under  the  bond 
was  bound  to  "guarantee  the  work  for  one 
year  from  injury  by  ordinary  use."  It  is  a 
self-evident  proposition  that  the  use  of  a 
paved  or  macadamized  street  by  the  travel- 
ing public  for  one  year  will  injure  it  to  some 
extent  at  least.  The  material  of  which  the 
pavement  is  made  may  wear  in  places,  break, 
or  become  injured  in  others;  and  under  this 
S2  li.  R.  A. 


bond  the  contractor  was  required  to*  either 
make  the  necessary  and  proper  repairs  him- 
self, or  the  city  could  make  them,  and  re- 
cover of  him  and  his  bondsmen  the  cost  of 
such  repairs.  The  amount  of  such  injury, 
by  ordinary  use,  is  a  matter  of  conjecture. 
It  might  be  $1,000  or  much  more,  but, 
whether  more  or  less,  the  principle  is  the 
same.  It  could  make  no  difference,  in  case 
the  injury  were  $1,000,  whether  the  con- 
tractor should  spend  the  $1,000  in  making 
good  the  injury  by  repairing  the  street  him- 
self, or  pay  it  to  the  city,  and  let  the  city 
spend  it  for  the  same  purpose.  Neither 
does  the  time  make  any  difference.  If  a  con- 
tract to  keep  in  repair  for  five  years  is  a 
burden  upon  the  taxpayers,  so  is  a  contract 
to  keep  in  repair  for  one  year.  Such  con- 
tract is  a  burden  in  either  case,  although 
differing  in  degree.  No  contractor  womd 
undertake  for  nothing,  after  having  fully 
complied  with  his  contract,  to  guarantee  the 
work  "from  injury  by  ordinary  use"  for  one 
year.  And  no  matter  how  carefully  and  con- 
scientiously the  contractor  may  have  com- 
plied with  his  contract  in  every  detail,  so  as 
to  be  entitled  to  all  agreed  to  be  paid  him,  he 
must,  in  addition  to  having  so  performed  his 
contract,  pay  the  wear  and  tear  of  the  street 
by  ordinary  use  for  one  year. 

It  is  argued  that  the  bond  was  required  as 
a  guaranty  that  the  work  would  be  well 
done,  and  that  the  bidder  was  responsible. 
The  amount  of  the  bond  is  not  fixed  by  the 
ordinance,  but  is  left  to  the  arbitrary  discre- 
tion of  the  mayor.  He  might  require  a  very 
small  bond  of  one  bidder  or  class  of  bidders, 
and  a  very  large  one  of  some  other  bidder  or 
class  of  bidders.  But  it  is  not  necessary  to 
decide  as  to  whether  or  not  the  city  council 
could  delegate  such  authority  to  the  mayor. 
The  contention  is  fully  answered  in  Broum 
V.  Jenks,  where  it  is  said :  "Officers  are  pro- 
vided and  vested  with  the  power,  and  charged 
with  the  duty,  of  seeing  that  such  work  is 
properly  done.  A  bond  cannot  be  substi- 
tuted for  the  performance  of  this  duty."  We 
are  unable  to  distinguish  this  case  from  the 
rule  laid  down  in  Brown  v.  Jenks. 

It  is  claimed  that  a  different  rule  has  been 
adopted  in  other  states.  An  examination  of 
the  cases  cited  has  been  made,  and  we  fail 
to  find  any  different  rule  in  any  state  except 
where  the  statute  is  different  from  ours. 
The  question  has  lately  been  discussed,  and 
the  authorities  reviewed,  by  the  supreme 
court  of  Oregon  in  Portland  v.  Bituminous 
Pav.  d  Imirrov.  Co.  33  Or.  307,  44  L.  R.  A. 
527,  52  Pac.  28,  and  the  rule  here  adopted 
approved  and  followed.  The  court  in  conclu- 
sion said:  "It  is  clear  that  under  the  au- 
thorities, based  upon  what  we  believe  to  be 
sound  reasoning,  the  assessment  against 
property  to  meet  the  additional  expense  of 
such  repairs  was  unwarranted  by  the  char- 
ter." In  this  case  we  think  it  perfectly 
clear  that  the  assessment  against  the  prop- 
erty of  defendants  included  the  additional 
expense  of  the  r«>air8  of  the  street  for  one 
year  by  reason  of  all  damages  from  injury 
by  ordinaiy  use.  This  mujit  I 
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▼lew  taken  by  all  the  parties  when  the  bond 
in  this  case  was  prepared  and  approved  by 
the  mayor,  for  the  oondition  there  is  "that 
the  said  company  shall  keep  in  good  repair 
.  .  .  for  tne  term  of  twelve  months  from 
the  completion  and  acceptance  of  the  work." 
If  the  views  herein  expressed  are  correct,  it 
is  not  necessary  to  discuss  any  other  ques- 


tion in  the  case.    We  advise  that  the  jud^ 
ment  and  order  be  affirmed. 

We  concur:     Gray,  C;  Smitl^  C. 

Per  Guijuiii 

For  the    reasons  given  in   the   foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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NEW  LOVELAND  A  GREELEY  IRRIGA- 
TION &  LAND  COMPANY,  Plff,  in  Err., 

CONSOLIDATED  HOME  SUPPLY  DITCH 
&  RESERVOIR  COMPANY. 


( COlOw. 


.) 


1.  A  priority  of  riflrbt  for  tbe  atormve 
of  water  from  a  stream  for  use  during 
the  nonlrrlgating  season  was  not  acquired  by 
a  prior  appropriator  of  water  therefrom  for 
Immediate  use,  by  the  mere  intention  at  the 
time  the  appropriation  ditch  was  built  to 
construct  in  the  future  a  storage  reservoir  as 
part  of  a  general  system,  as  against  a  subse- 
quent appropriator  of  water  from  the  same 
stream,  who  constructed  storage  reserroirs 
and  made  a  beneficial  use  of  the  water  there- 
from for  Irrigating  purposes  many  years  be- 
fore any  outward  manifestation  of  such  an 
intention  on  the  part  of  the  prior  appropri- 
ator. 

2.  A  de<sree  flxingr  tbe  priority  of  rigrbt 
of  an  appropriator's  diteb  to  tbe  use 
of  water  from  a  stream  for  agricultural 
purposes,  and  which  expressly  and  by  neces- 
sary Implication  excludes  from  the  operation 
of  its  proyisions  ditches  and  other  appliances 
not  then  in  existence,  as  well  as  diversions 
of  water  not  then  applied  to  a  beneficial  ose, 
does  not  give  a  priority  of  right  for  the  stor- 
age of  the  water  therefrom  for  use  during 
the  nonlrrlgating  season,  where  at  the  time 
no  such  use  has  been  made  and  do  reservoirs 
are  in  existence. 

(September  17,  1900.) 

ERROR  to  the  District  Court  for  Boulder 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  deter- 
mine priorities  in  the  right  to  water  for 
storage.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  W.  McCreery  and  Hngb 
Butler  for  plaintiff  in  error. 

Messrs.  B.  Ti,  Garr  and  H.  N.  Hayaes, 
for  defendant  in  error: 

The  judgment  of  this  court  in  Colorado 
Mill.  &  Elevator  Co.  v.  Larimer  d  W.  Irrig. 
Co.  26  Cdo.  47,  56  Pac.  185,  is  conclusive  of 
this  case. 

An  appropriator  of  water  from  a  stream 
already  partly  appropriated  acquires  a 
right  to  the  surplus  or  residuum  he  appro- 
priates, and  those  in  whom  prior  rights  in 


NoTB. — ^As  to  the  ri^ht  to  store  appropriated 
water,  see  note  to  Water  Supply  &  Storage  Co. 
V.  Larimer  ft  W.  Irrig.  Co.  (Colo.)  46  L.  B.  A. 
222. 
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the  same  stream  are  vested  eannot  extend  ar 
enlarge  their  use  of  water  to  his  prejudice, 
but  are  limited  to  their  righta  as  th^  ex- 
isted when  he  acquired  his;  because,  in  sueh 
case,  each,  with  respect  to  his  particular  ap- 
propriation, is  prior  in  time  and  exclusive  in 
right. 

Proctor  ▼.  Jennings,  6  Nev.  83,  3  Am.  Rep. 
240;  Cache  La  Poudre  Reservoir  Co.  v.  Wa- 
ter Supply  A  Storage  Co.  25  Colo.  161,  46 
L.  R.  A.  175,  53  Pac.  331;  Kinn^,  IrrigSr 
tion,  §{  230,  232;  Nevada  Water  Co.  v.  Povh 
eU,  34  Cal.  109,  91  Am.  Dec  685. 

Diversion  from  the  river  for  double  time 
by  the  oonstruction  of  a  reservoir  is  just  as 
detrimental  to  the  defendant  as  would  have 
been  the  enlargement  of  its  ditches.  The 
same  principles  of  law  apply  to  it. 

Cwhe  La  Poudre  Reservoir  Co.  v.  Water 
Supply  d  Storage  Co.  25  Colo.  161,  46  L.  R. 
A.  175,  53  Pac.  331 ;  Colorado  MiU.  d  Eleva- 
tor Co.  V.  Larimer  d  W.  Irrig.  Co.  26  Colo. 
47,  56  Pac.  185. 

A  change  of  purpose  which  would  increase 
the  amount  of  water  diverted  would  not  be 
permitted  as  against  subsequent  claimants. 

Pomeroy,  Riparian  Rights,  §  79;  Nevada 
Water  Co.  v.  Powell,  34  Cal.  109,  91  Am. 
Dec  685;  Ortman  v.  Dison,  13  Cal.  33;  Hig- 
gins  V.  Barker,  42  Cal.  233;  Davis  v.  Oale, 
32  Cal.  26,  91  Am.  Dec  554;  Lobdell  v.  Simp- 
son, 2  Nev.  274,  90  Am.  Dec  537 ;  Barnes  v. 
Sabron,  10  Nev.  217;  Atchison  v.  Peterson, 
20  Wall.  514,  22  L.  ed.  416;  MoKinney  v. 
Smith,  21  Cal.  374. 

Gampbellf  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  plaintiff  in  error,  who  was  plaintiff 
below,  IS  the  owner  of  a  reservoir  used  for 
storing  water  in  the  "nonirrigatin^"  season, 
for  subsequent  use  in  irrigating  its  lands. 
The  defendant  in  error,  defendant  below,  is 
the  owner  of  two  reservoirs,  used  for  a  sim- 
ilar purpose.  The  dispute  between  them  is 
as  to  which  has  the  prior  right  for  filling 
these  receptacles.  Their  feeders  are  irrigat- 
ing ditches,  which  take  water  from  the  Big 
lliompson  river,  in  Larimer  countv,  in  water 
district  No.  4  of  this  state,  to  which  sever- 
ally a  priority  of  right  was  awarded  by  tiie 
district  court  of  Boulder  county  in  the  year 
1883,  under  a  decree  in  the  statutory  pro- 
ceedings brought  for  that  purpoec  From 
the  findings  of  fact  made  by  the  trial  court 
in  the  pending  cause,  whidi  are  supported  by 
the  evidence,  it  a]^pears  that  the  work  of 
oonstruction  of  plaintiff's  reservoir  b^;an  in 
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1893,  and  was  prosecuted  with  diligence  to 
'Oompletion,  and  water  therefrom  used  dur- 
ing the  next  eusuing  season;  and  of  defend- 
ant's reeezToirs,  on  the  one  in  October,  1882, 
and  upon  the  other  in  1880,  and  was  dili- 
gently prosecuted,  and  water  therefrom 
beneficially  used  within  a  reasonable 
time  for  irrigation  purposes.  Upon  these 
ilndings  a  decree  was  rendered  adjudging  the 
different  priorities  as  of  these  dates. 

Certain  preliminary  questions  are  dis- 
«as8ed  by  plaintiff  in  error,  not  touching  the 
real  merits  of  the  case,  and  growing  out  of 
its  interpretation  of  the  issues,  which  were 
submitted  to  the  court  under  an  agreed 
atatement  of  facts.  We  decline  to  enter  this 
field  of  inquiry  further  than  to  say  that  the 
points  so  urged  are  not  tenable.  The  legal 
questions  decided  are  fairly  embraced  with- 
in, and  warranted  by,  the  pleadings,  the 
agreed  statement  of  facts,  and  the  evidence 
introduced  by  the  respective  parties  without 
objection. 

By  the  decree  of  1883,  the  irrigating  ditch 
belonging  to  plaintiff,  which  is  now  the  feed- 
er lor  its  reservoir,  was  awarded  a  priority 
of  right  senior  to  that  awarded  to  both  of 
the  ditches  of  defendant,  which  are  now 
used  as  the  feeders  of  its  reservoirs.  It  is 
the  position  of  plaintiff  that  Ihe  appropria- 
tions of  water  made  by  it,  and  for  which  it 
has  received  its  decreed  priority,  are  appro- 
priations made  for  agricultural  purposes  as 
of  the  decreed  dates,  regardless  of  the 
method  or  the  time  of  use;  that  is  to  say, 
plaintiff  claims  the  right  to  employ  its  de- 
creed appropriations  in  the  most  effective 
and  economical  manner,  either  by  immediate 
use  in  the  irrigation  of  lands,  or  by  storage 
d  water  during  the  nonirrigating  season 
and  at  other  times  when  water  is  to  be  ob- 
tained from  the  river,  to  be  used  by  it  there- 
after during  the  irrigating  season.  And 
while  it  did  not  begin  constructing  its  reser- 
voir and  the  appurtenant  appliances  until 
December,  1893,  more  than  ten  years  after 
the  rendition  of  the  decree  fixing  the  priority 
of  its  ditch,  and  twenty-eight  years  after  the 
date  of  the  first  priority  thereby  awarded, 
nevertheless  its  priority  of  right  for  the  stor- 
age of  water  in  its  reservoir  bears  the  same 
dates  as  the  respective  priorities  awarded  to 
its  ditch.  Upon  the  other,  it  is  the  contention 
of  defendant  that  under  the  statutes  of  this 
state,  as  well  as  the  general  law  relating  to 
the  subject  of  appropriation,  the  right  of 
storing  water  in  reservoirs  is  one  thing,  and 
the  right  of  diverting  water  for  immediate 
use  in  irrigating  lands  is  another  and  dis- 
tinct thing,  and  neither  necessarily  depends 
upon,  or  is  connected  with,  the  other.  In 
other  words,  the  date  of  the  priority  of  right 
for  storage  purposes  attaches  at  the  time 
when  the  actual  work  of  construction  of  the 
reservoir  is  begun,  provided,  of  course,  such 
work  is  prosecuted  to  completion  with  rea- 
sonable diligence,  and  beneficial  use  made  of 
the  water  witliin  a  reasonable  time;  and  is 
not  necessarily  fixed  by  the  time  of  the  begin- 
ning of  work  upon  the  feeder  of  the  reser- 
voir, unless,  indeed,  it  can  be  said  that  the 
two  are  so  closely  connected  in  point  of  time, 
62L.B.A. 


in  original  intention,  and  actual  construc- 
tion as  that  they  may  fairly  be  considered  as 
a  part  of  the  same  general  and  continuous 
enterprise;  and  this  depends  upon  the  facts 
of  each  case. 

Much  discussion  is  indulged  in  by  counsel 
over  the  terms  "direct"  and  "indirect"  irri- 
gation, plaintiff  maintaininf^  that  in  the  sys- 
tem of  irrigation  law  there  is  no  valid  differ- 
ence, while  defendant  dwells  with  some  force 
upon  a  distinction  supposed  to  exist  between 
the  two  methods  of  use  and  the  law  appli- 
cable thereto.  We  shall  not  concern  our- 
selves with  mere  definitions,  but  determine 
this  controversy  upon  more  substantial 
grounds.  If,  as  contended  by  plaintiff,  this 
record  showed  that,  at  the  time  it  began 
work  upon  the  ditch  which  is  now  the  feeler 
of  its  reservoir,  it  was  the  intention  to  per- 
fect a  system  of  appropriating  water  which 
included  the  construction  of  a  reservoir  for 
storing  water  during  the  nonirrigating  sea- 
son, to  be  used  for  purposes  of  irrigation, 
and  if,  within  a  reasonable  time,  the  entire 
system  had  been  built  and  used  for  such  pur- 
poses, it  might  be  that  its  present  claim  of 
ri^ht  to  store  water  in  its  reservoir  with  a 
priority  as  of  the  date  o>f  the  beginning  of 
work  on  its  ditch  could  be  maintained,  en- 
tirely independent  of  the  decree  of  1883. 
But  it  w^  not  even  the  owner  of  a  site  for 
a  reservoir  when  work  was  started  on  the 
ditch,  and  it  did  not  enter  upon  the  work  of 
constructing  its  reservoir  for  more  than  ten 
years  after  work  was  begun  on  one,  nor  until 
four  years  after  work  was  begun  on  the 
other,  of  defendant's  reservoirs.  Mere  in- 
tention of  an  appropriator  to  build  a  reser- 
voir, and  make  it  a  part  of  a  general  system 
of  appropriating  water,  is,  of  itself,  insuffi- 
cient to  constitute  a  vested  right  to  store 
water  therein.  That  intention  must  be  man- 
ifested by  a  completion  of  the  different  parts 
of  the  general  plan  and  a  beneficial  use  with- 
in a  reasonable  time.  This  duty  is  incum- 
bent upon  an  appropriator  who  bases  his 
right  upon  such  claim.  It  should,  however, 
be  said  that  the  claim  of  plaintiff,  and  upon 
which  it  mainly,  if  not  exclueively,  relies,  is 
that  the  decree  fixing  the  priority  of  right  of 
its  ditch  to  the  use  of  water  for  agricultural 
purposes,  fairly  interpreted,  gives  to  it  the 
priority  of  right  to  store  water  in  reservoirs 
which  thereafter  it  might  build,  as  of  the 
date  belonging  to  the  ditch.  There  are  two 
sufficient  replies  to  this  contention:  First, 
it  was  not  within  the  jurisdiction  of  the 
court  in  the  proceedings  leading  up  to  the 
decree  to  make  an  absolute  and  uncondition- 
al decree  of  priority  for  a  reservoir  not  then 
begun  or  constructed;  and,  in  the  second 
place,  the  decree  itself  does  not  purport  to  do 
so.  In  fact,  it  expressly,  and  also  by  neces- 
sary implication,  excludes  from  the  opera- 
tion of  its  provisions  ditches  and  other  ap- 
pliances not  then  in  existence,  as  well  as  di- 
versions of  water  not  then  applied  to  a 
beneficial  use.  Not  including  instruments 
for  diverting  or  storing  water  at  the  time 
remaining  incomplete,  it  would  be  difficult  to 
interpret  or  construe  the  decree  as  embrac- 
ing within  its  provisions  reservcurs ; 
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then  begun,  particularly  when  they  are  not 
named  or  in  any  way  identified.  The  de- 
fendant having  completed  ito  reservoirs  long 
before  the  time  when  plaintiff  first  began  the 
work  of  construction  of  its  reservoir,  and 
having  continually  used  them  for  a  benefi- 
cial purpose,  we  think  the  district  court  was 
clearly  right  in  awarding  to  it  priorities 
ahead  of  that  of  plain tiflf.  The  case  of  Golo- 
rtido  Mill,  rf  Elevator  Co.  v.  Larimer  d  W. 
Irrig.  Co.  26  Colo.  47,  56  Pac.  185,  is,  in  prin- 
ciple, authority  for  the  conclusion  which  we 
have  just  announced.  See  also  Kinney,  Ir- 
rigation, §§  230,  232;  Nevada  Water  Go.  v. 
Poioell.'M  Cal.  109,  91  Am,  Dec.  685;  Pora- 
eroy,  Riparian  Rights,  §  79.  In  the  opinion 
of  Hawley,  J.,  in  Union  Mill,  d  Min.  Co.  v. 
Dangler g,  81  Fed.  73,  will  be  found  a  valu- 
able discussion,  in  which  the  rule  is  recog- 
nized. 

In  view  of  the  interpretation  given  by 
counsel  for  plaintiff  to  our  decision  in  the 
case  of  Cache  La  Poudre  Irrig.  Co.  v.  Lari- 
mer d  W.  Reservoir  Co.  25  Colo.  144,  53  Pac. 
318,  we  deem  it  proper  to  remove  the  miscon- 
ception. In  the  st&tement  of  facts  in  that 
case  it  was  said  that  the  defendant  company 
bought  certain  shares  of  stodc  theretofore 
belonging  to  the  owners  of  water  rights  un- 
der another  ditch,  and  stored  the  water 
thereby  represented  in  its  reservoir,  and 
thence  distributed  it  during  the  later  inrigatr 
ing  season  to  its  stockholders,  who  used  it 
for  irrigating  lands  belonging  to  them  and 
lying  under  their  ditch.  Nothing  in  the  de- 
cision of  that  case  was  predicate  upon  the 
statement  that  water  was  stored  in  a  reser- 
voir, and  thereafter  used  for  irrigating 
lands.  In  fact,  in  the  opinion  itself  it  is 
stated  that  the  only  question  of  importance 
was  whether  a  transfer  of  priority  and 
change  of  place  of  ujse  injuriously  affected  a 
later  appropriator.  Tliere  was  no  question 
as  to  the  rights  of  rival  reservoir  appropria- 
tors,  or  as  to  whether  the  date  of  priority  for 
storing  water  in  a  reservoir  was  or  was  not 
of  the  same  date  as  the  priority  of  its  feeder. 
A  careful  examination  of  the  record  in  the 
case  referred  to  shows  that  the  reservoir 
was  merely  a  part  of  the  conduit  employed 
in  carrying  water  for  what  is  denominated 
inunediate  use  in  irrigating  lands,  and  not, 
as  in  the  ca«e  at  bar,  a  receptacle  for  storing 
water  diverted  during  the  nonirrigating  sea- 
son, thereafter  to  be  used  during  the  irrigat- 
ing season.     In  no  sense  can  it  be  considered 


an  authority  for  the  novel  position  assumed 
by  plaintiff  in  the  case  in  hand,  that  when- 
ever the  owner  of  a  ditch,  to  which  a  priori- 
ty has  been  decreed,  chooses  to  build  a  reser- 
voir for  storing  so-called  "winter  waters," 
his  right  to  a  priority  for  the  reservoir  shall 
be  as  of  the  same  date  as  that  given  to  the 
ditch,  merely  because  the  latter  is  used  as  its. 
feeder,  and  because  the  original  intention 
was  at  some  time  to  make  the  reservoir  a 
part  of  the  ditch  system.  In  the  present 
case  it  is  sufficient  to  say  that  plaintiff's- 
rights  for  storing  water  in  its  reservoir  were 
not  involved  in,  or  in  any  manner  determined 
by,  the  origina>l  decree  which  established  the 
priority  of  rights  in  this  water  district; 
that,  even  if  it  was  the  intention  of  the  own- 
ers of  the  irrigating  ditch  which  is  now  used 
as  the  feeder  of  plaintiff's  reservoir  to  con- 
struct a  comprehensive  system,  which  includ- 
ed, as  a  part  of  the  scheme,  a  reservoir  for 
storing  water  during  the  nonirrigating  sea- 
son, the  water  to  be  thereafter  used  for  irri- 
gating its  lands,  that  intention  was  not  car- 
ried out,  nor  was  the  reservoir  part  of  the 
system  prosecuted  to  a  completion  within  a 
reasonable  time  after  the  work  of  construct- 
ing the  ditch  began,  so  as  to  cut  off  the 
rights  of  defendant,  which  entered  upon  the 
stream  which  is  the  common  source  of  sup- 
ply, and  finding  that  no  water  had  been  di- 
verted by  plaintiff  during  the  nonirrigating 
season,  and  when  the  water  of  the  stream 
was  not  needed  for  immediate  use,  began  and 
successfully  prosecuted  to  completion  its  sev- 
eral reservoirs,  and  beneficially  used  them,, 
years  before  the  plaintiff,  by  any  outward 
act,  manifested  its  intention  to  construct,  or,, 
as  a  matter  of  i&ct,  began  its  work  of  con- 
struction upon,  its  reservoir.  While  the 
statutes  of  tills  state  contemplate  that  one 
may,  by  complying  with  their  provisions,  ac- 
quire and  have  decreed  to  him  a  priority  of 
right  for  storing  water  in  reservoirs,  it  is  al- 
so clearly  their  design  that  this  right  shall 
not  be  dependent  upon,  or  measured  by,  a 
right  which  ho  may  have  to  a  decree  for  his 
ditch  of  a  priority  for  diverting  water  for 
immediate  irrigation,  though  the  ditch  may, 
in  addition  to  being  used  as  a  vehicle  for 
carrying  water  for  immediate  use,  be  also- 
utilized  at  some  time  as  a  feeder  for  the  res- 
ervoir. 1  Mills's  Anno.  Stat  §§  2270,  2403, 
2408,  2453,  2456. 

The  judgment  should  be  affirmed,  and  it  is- 
so  ordered. 


GEORGIA  SUPREME  COURT. 


WALTON  GUANO  COMPANY,  PZ/f .  in  Err,, 

R.  W.  COPELAN. 

(112  6a.  819.) 

^1.     It  1«  no  defense  to  an  action  on  a 

^Headnotes  by  Cobb,  J. 


promisaory  note  tbat  tlie  ntalcer  re- 
lied on  eertain  representation*  made 
by  an  agent  of  the  payee  at  the  time  of  Ita 
execution,  and  that  it  did  not  contain  the 
contract  as  actually  made ;  the  note  not  hav- 
ing been  signed  under  any  emergency,  and 
there  being  nothing  to  prevent  the  maker 
from  reading  it,  and  It  not  being  shown  that 
the  failure  to  read  it  was  brought  about  by 


NOTB. — On  the  question  of  fraud  In  obtain- 
ing the  execution  of  a  note  as  a  defense  against 
bona  fide  holder,  see  Green  v.  Wilkie   (Iowa) 
86  L.  R.  A.  434,  and  nots, 
62  L.  R.  A. 


As  to  contemporaneous  agreements  and  their 
breach  as  a  defense  to  a  promissory  note,  see- 
American  Gas  ft  Ventilating  Mach.  Co.  v.  Wood 
(Me.)  43  L.  R.  A.  449,  and  nfte. 
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an  actaal  fraad  perpetrated  by  the  agent  of 
the  pajee  at  the  time  of  Its  execution. 
a.     A    written   contract   •tipnlati'nff   for 
tlie  payment  off  a  stated  anm  off  money 

on  a  given  day,  but  containing  a  provision 
that  the  "obligation  may  be  discharged*'  at 
or  before  the  maturity  of  the  indebtedness 
by  the  delivery  of  a  designated  article  of 
merchandise  at  a  stated  price,  was  not 
nsnrious  upon  its  face. 

^  Tbe  evidence  in  tlie  present  eaae 
did  not  authorise  a  flndtng;  that  the 
transaction  entered  into  between  the  parties, 
and  evidenced  by  the  instrument  sued  on,  was 
a  scheme  or  device  for  tbe  purpose  of  evad- 
ing the  laws  against  usury. 

4.  The  court  erred  in  refusing  to  grant  a 
new  trial. 

(November  28,  1900.)    . 

ERROR  to  the  Superior  Court  for  Greene 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  enforce 
payment  of  a  promissory  note.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Davison,  for  plaintiff  in  er- 
ror: 

If  a  note  is  payable  in  specifics,  the  price 
of  the  specific  at  the  maturity  of  the  note 
governs. 

Code,  §§  3677,  3678;  Clark  ▼.  Minor,  73 
Cki.  590. 

On  the  other  hand,  "a  promise  or  order 
which  reserves  to  the  maker  the  option  to 
discharge  the  obligation  by  the  performance 
of  some  act  other  than  the  payment  of  mon- 
ey ..  .  becomes  an  absolute  engage- 
ment for  the  payment  of  money,  if  payment 
of  the  alternative  commodity  is  not  made  on 
the  appointed  date." 

4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  84. 

One  who  executes  and  delivers  a  promis- 
sory note  without  reading  its  contents  can- 
not avoid  liability  thereon  because  he  acted 
ignorantly,  w^ithout  showing  some  justifica- 
tion of  his  ignorance,  either  by  reason  of  his 
inability  to  read,  or  by  some  misleading  de- 
vice or  contrivance  amounting  to  fraud  on 
the  part  of  the  person  with  whom  he  is  deal- 
ing. 

Radcliffe  v.  Bilea,  94  Ga.  480,  20  S.  E.  359. 

The  agent's  conduct,  taking  the  relations 
of  the  parties  into  consideration,  does  not 
amount  to  a  fraud  upon  the  defendant. 

Code,  §§  4027,  4030, 

The  only  mistake  which  makes  a  note  void 
is  the  mutual  mistake  of  both  parties. 

Bell  V.  Americus,  P.  d  L.  R.  Go.  76  Ga. 
755;  Code,  §  3973. 

Mr.  Samuel  H.  Sibley  for  defendant  in 
error. 

Cobby  J.9  delivered  the  opinion  of  the 
court: 

The  Walton  Guano  Company  sued  Copelan 
in  the  county  court,  and  the  case  was  carried 
by  appeal  to  the  superior  court.  The  ac- 
tion was  on  a  promissory  note,  in  which  it 
was  stipulated  that  the  indebtedness  might 
be  discharged  in  cotton  of  a  designated 
grade,  in  merchantable  bales,  at  10  cents  per 
pound,  if  delivered  at  or  before  the  maturity 
of  the  note.  The  defendant  filed  an  answer, 
52  L.  R.  A. 


in  which  it  was  set  up  tbat  the  consideration 
of  his  signing  the  paper  sued  on  was  the  sale 
by  the  plaintiff  to  him  of  certain  guano  to 
be  paid  for  with  a  certain  number  of  bales  of 
cotton,  and  that  the  incorporation  of  a  prom- 
ise to  pay  money  instead  of  cotton  was  by 
accident  or  mistake,  or  for  the  purpose  of 
defrauding  the  defendant,  and  without  his 
knowledge  or  consent,  the  agent  of  the  plain- 
tiff having  written  the  note,  and  that  the  de- 
fendant relied  on  him  te  conform  to  the 
agreement,  and  did  not  know  that  such  was 
not  the  case  until  the  suit  was  brought.  He 
admitted  that  he  was  due  the  plaintiff  the 
sum  of  $50.40,  and  tendered  the  same.  He 
further  pleaded  that  the  right  to  discharge 
the  note  by  the  payment  of  cotton  before  ma- 
turity at  the  rate  of  10  cents  per  pound  was 
a  device  to  evade  the  laws  against  usury. 
At  the  trial  tbe  defendant  testified,  in  sub- 
stence,  that  he  and  the  agent  of  the  plaintiff 
entered  into  an  agreement  for  the  purchase 
by  him  of  a  certain  quantity  of  giui.no;  that 
the  defendant  said  that  he  never  paid  mon- 
ey, but  always  paid  iti  cotton,  and  the  agent 
agreed  to  receive  cotton;  that  nothing  was 
said  about  giving  a  money  note,  and  allow- 
ing the  defendant  to  pay  for  it  in  cotton  at 
10  cents  per  pound;  that  the  agent  of  the 
plaintiff  came  to  him,  and  said,  ^'I  have  got 
your  note,  just  sign  it,  and  save  me  any 
further  trouble;"  and  the  defendant  told 
him,  "All  right,"  and  signed  it;  that  he 
thought  the  plaintiff's  agent  would  do  what 
was  right,  and  thought  he  had  made  the  note 
out  right;  that  he  never  knew  that  the  note 
was  a  money  obligation  until  he  went  to  set- 
tle it  in  the  fall.  The  jury  returned  a  ver- 
dict in  favor  of  the  plaintiff*  for  $44.  The 
plaintiff  made  a  motion  for  a  new  trial, 
which  being  overruled,  he  excepted. 

1.  Was  there  evidence  sufficient  for  the 
jury  to  find  in  favor  of  the  defendant  on  his 
plea  of  fraud?  In  Bostioiok  v.  Duncan,  60 
Ga.  383,  it  was  held  that  if  a  person  signed 
a  written  agreement  without  reading  it,  and 
it  did  not  contain  the  contract  as  in  fact 
made,  parol  evidence  was  not  admissible  for 
the  purpose  of  varying  its  terms.  Mr.  Chief 
Justice  Warner  in  the  opinion  took  occasion 
to  remark  that  '*it  is  not  the  duty  or  busi- 
ness of  the  courts  to  relieve  parties  from 
ilieir  gross  negligence  in  making  their  con- 
tracts. Besides,  in  these  days  of  hard  swear- 
ing, when  every  man  is  a  competent  witness 
to  swear  for  himself  in  his  own  case,  the  rule 
that  parol  evidence  is  not  admissible  to  vary 
or  contradict  written  contracts  should  not 
be  relaxed."  In  Dyar  v.  Walton^  79  Ga. 
406,  7  S.  E.  220,  it  was  held  that  "gross  er- 
rors committed  in  a  settlement  not  intended 
by  the  debtor  to  be  final,  but  nevertheless 
consiini mated  by  executing  notes  and  mort- 
gages for  definite  amounts,  bearing  interest 
from  date,  with  10  per  cent  for  attorney's 
fees,  will  be  attributed  by  a  court  of  equitv, 
not  to  mistake,  but  to  gross  negligence."  In 
Radcliffe  v.  Bilrs,  94  Ga.  480,  20  S.  E.  359, 
it  was  held:  "One  who  executes  and  deliv- 
ers a  promissory  note  without  reading  or 
knowing  its  contents  cannot  avoid  liability 
thereon  because  he  acted  ignorantly,  witli^ 
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out  showing  some  justification  of  his  ignor- 
ance, either  by  reason  of  his  inability  to 
read,  or  by  some  misleading  device  or  con- 
trivance amounting  to  fraud  on  the  part 
of  the  person  with  whom  he  was  dealing." 
In  Boynton  v.  McDaniel,  97  Ga.  400,  23  S. 
E.  824,  it  was  held:  "It  is  no  defense  to  an 
action  upon  a  promissory  note  that  the 
maker,  relying  on  certain  representations 
made  by  another  at  the  time  of  its  execu- 
tion, signed  the  note  without  reading  it,  and 
that  it  did  not  contain  or  express  the  con- 
tract as  actually  made,  the  note  not  having 
been  signed  under  any  emergency;  there  be- 
ing nothing  to  prevent  the  maker  from  read- 
ing it,  and  no  sufficient  excuse  for  failing 
to  do  so  being  alleged."  See  also  Joaaey  v. 
Georgia  8.  d  F.  R,  Co.  109  Ga.  439,  34  S.  £. 
664;  Angier  v.  Equitable  Bldg.  d  L.  Aaao. 
109  Ga.  625,  35  S.  E.  64.  In  Chicago  Bldg. 
d  Mfg.  Co,  V.  Summerour,  101  Ga.  820,  29 
S.  E.  291,  the  facts  relied  on  for  the  pur- 
pose of  avoiding  the  effect  of  a  written  in- 
strument, which  had  been  signed  without 
reading  it,  were  very  siinilar  to  those  in  the 

S resent  case.  There  the  defendant  testi- 
ed:  "At  the  time  I  signed  the  paper,  I 
luui  it  in  my  own  hands  folded  as  above 
stated.  There  was  nothing  to  keep  me  from 
reading  it»  if  I  had  wished  to  do  so,  or  had 
thought  it  necessary.  I  thought  Bowman 
would  do  what  he  promised,  or  I  would  not 
have  had  anything  to  have  done  with  him." 
It  was  held  that,  as  the  defendant  negligent- 
ly omitted  to  take  such  precautions  as  would 
reasonably  have  served  to  protect  him 
against  the  imposition  claimed  to  have  been 
practised  upon  him,  he  was  bound  by  the 
contract  as  executed.  In  the  present  case 
there  were  no  misrepresentations  made  by 
the  agent  of  the  plaintiff  at  the  time  the  note 
was  signed.  There  was  no  trick  or  device 
hv  which  the  defendant  was  induced  to  sign 
the  paper.  He  had  full  opportunity  to  read 
the  same,  and  nothing  done  by  the  plaintiff's 
agent  prevented  him  from  doing  so.  Nor 
was  there  any  emergency  which  required 
haste,  though  an  emergency  of  the  defend- 
ant's own  creation  would,  of  course,  not 
have  availed  him  as  a  defense.  The  only 
excuse  offered  by  him  for  not  reading  the 
note  was  that  he  relied  upon  the  agent  of 
the  plaintiff  to  have  the  note  drawn  in  ac- 
cordance with  the  prior  agreement  made 
with  him.  If  the  defendant  has  signed  a 
oontract  which  does  not  express  the  terms  of 
the  agreement  entered  into  between  him  and 
the  plaintiff,  this  is  due  to  his  own  gross 
negligence  in  failing  to  use  the  precautions 
which  an  ordinarily  prudent  man  would  have 
taken  advantage  of,  and  the  courts  will  give 
him  no  relief.  He  must  abide  by  the  con- 
tract as  executed.  This  ruling  is  in  direct 
line  with  the  decisions  above  cited,  and  we 
think  no  case  decided  by  this  court  will  be 
found  to  be  in  conflict  with  it.  In  Angier 
V.  Brewster,  69  Ga.  362,  the  plea  alleged 
that  the  defendant  objected  to  signing  the 
note  with  certain  stipulations  in  it,  and  the 
plaintiff's  agent  agreed  to  strike  out  the 
stipulations,  and  with  his  pen  made  an 
erasure  therein,  and  after  this  was  done  the 
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defendant  signed  the  note  without  reading 
it,  relying  upon  the  conduct  of  the  agent  a» 
evidence  that  the  objectionable  matter  had 
been  eliminated,  when  in  fact  it  had  not 
l)een,  the  agent  having  erased  other  words,, 
and  left  in  those  objected  to.  Upon  demur- 
rer it  was  held  that  the  plea  set  fortii  a  ^ood 
defense  to  the  action,  and  could  be  sustained 
by  parol.  In  that  case  the  conduct  of  the 
agent  amounted  to  such  a  trick  or  device  as- 
would  be  sufficient  to  throw  even  a  prudent 
man  off  his  guard.  In  Brooks  v.  MaithetoSy 
78  Ga.  739,  3  S.  E.  627,  the  plea  allied  that 
the  paper  was  signed  without  having  beei^ 
read,  for  the  reason  that  the  plaintiff  read 
the  same  over  to  the  defendant  in  such  a 
way  as  to  leave  the  impression  upon  hls- 
mind  that  it  contained  the  contract  as  agreed 
on,  when  in  fact  it  did  not.  It  was  held 
that  the  allegations  of  this  plea  made  a  case 
of  actual  fraud,  and  that  if  they  were  es- 
tablished by  evidence  the  defendant  would 
not  be  bound  by  the  terms  of  the  instru- 
ment signed.  In  Chapman  v.  Atlanta  Ouano- 
Co.  91  Ga.  821,  18  S.  E.  41,  the  plea  alleged 
that  the  real  oontract  between  the  parties  waa 
for  the  payment  of  $53.10,  and  that  the  con- 
tract as  drawn  provided  for  the  payment  of 
$90.20;  that  the  defendant  signed  the  con- 
tract without  reading  it,  but  that  the  sign- 
ing was  done  at  night,  when  the  defendant 
could  not  well  see,  and  he  was  informed  by 
the  plaintiff's  agent  that  it  represented  only 
the  indebtedness  actually  intended  to  be  in- 
curred by  the  defendant,  and  upon  that  rep- 
resentation the  defendant  signed  it.  In  the 
opinion,  Mr.  Justice  Lumpkin,  speaking  for 
the  court,  says:  "We  think  the  pleas  con- 
tain enough  to  authorize  the  case  to  be  sub- 
mitted to  a  jury,  and  allow  them  to  deter- 
mine whether  or  not  a  fraud  was  actually 
practised  upon  the  defendant;"  and  also 
stated  that  the  question  dealt  with  was  not 
"free  from  doubt  or  difficulty."  In  Wood 
V.  Cincinnati  Safe  d  Lock  Co.  96  Ga.  120,. 
22  S.  E.  909,  the  plea  alleged  that  the  fail- 
ure of  the  defendant  to  read  the  paper  before 
signing  the  same  was  due  to  the  fact  thai 
when  it  was  presented  to  him  by  the  agent 
of  the  plaintiff  the  defendant  said :  "What  is 
it?  Let  me  read  it."  Said  agent  replied: 
"It  is  only  an  agreement  that,  if  you  take 
the  safe,  it  is  to  be  ours  until  paid  for.  You 
haven't  time  to  read  it.  I  will  send  you  a 
duplicate  tomorrow.  I  have  told  you  all 
that  is  in  it.  Sign  it;  I  have  to  catch  that 
train."  And,  relying  upon  this  representa- 
tion as  to  the  contents  of  the  paper,  the  de- 
fendant signed  it.  It  was  held  that  the  con- 
duct of  the  agent  amounted  to  such  a  fraud 
upon  the  plaintiff  that  he  was  entitled  to  be 
relieved  against  the  same,  and  that  the  emer- 
gency created  by  the  agent  for  the  purpose 
of  obtaining  the  defendant's  signature  to  the 
paper  without  reading  it  relieved  him  from 
the  charge  of  negligently  signing  a  paper 
without  acquainting  himself  with  its  con- 
tents. In  MoBride  v.  Macon  Teleg.  Pub.  Co. 
102  Ga.  422,  30  S.  E.  999,  the  facts  were 
very  similar  to  those  in  the  case  just  cited, 
and  the  defendant  was  let  into  his  defense 
under  the  ruling  there  made. 
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2.  The  contract  sued  on  was  not  usurious 
upon  its  face.  While  the  money  obligation 
undertaken  might  be  discharged  by  the  deliv- 
ery of  cotton  at  a  designated  price  at  or  be- 
fore the  maturity  of  the  note,  the  plaintiff 
took  the  risk  of  a  fluctuation  in  the  market 
value  of  this  commodity.  In  addition  to 
this,  the  maker  of  the  note  was  to  determine 
whether  the  money  obligation  should  be  dis- 
charged in  cotton ;  the  payee  of  the  note,  un- 
der the  terms  of  the  instrument,  not  having 
the  right  to  compel  the  delivery  of  cotton, 
if  the  maker  saw  fit  to  discharge  the  debt  by 
the  payment  of  money.  If  at  any  time  be- 
tween the  date  of  the  note  and  its  maturity 
cotton  had  a  market  value  which  would 
have  made  the  number  of  pounds  stipulated 
for  in  the  contract  worth  more  than  the 
principal  of  the  note  and  interest  calculated 
at  the  highest  rate  allowed  by  law,  the 
plaintiff  would  have  reaped  the  benefit  of 
this  increased  value  of  the  cotton,  provided 
the  defendant  elected  to  deliver  the  cotton 
in  discharge  of  the  note,  which  is  hardly  to 
be  presumed.  On  the  other  hand,  if  the 
price  of  cotton  depreciated  and  was  worth 
less  than  10  cents  per  pound,  the  plaintiff 
would  be  compelled  to  receive  the  cotton  in 
discharge  of  the  obligation  at  the  agreed 
price.  In  Bha/rpley  v.  Hurrel,  Cro.  Jac.  208, 
it  appeared  that  a  ship  went  to  fish  in  New- 
foundland, which  voyage  might  be  performed 
in  eight  weeks.  The  plaintiff  delivered  £50 
to  the  defendant,  who  agreed  to  pay  back 
£60  upon  return  of  the  ship  to  Dartmouth, 
and  if  the  ship,  by  reason  of  leakage  or  tem- 
pest, did  not  return  from  Newfoundland  to 
l)artmouth,  the  defendant  was  to  pay  only 
the  sum  delivered  to  him,  viz.  £50,  and  if 
the  ship  never  returned  the  defendant  was 
to  pay  nothing.  It  was  held  by  all  of  the 
court  not  to  be  usury  within  the  statute, 
"for,  if  the  ship  had  stayed  at  Newfound- 
land two  or  three  years,  he  should  have  paid 
at  the  return  of  the  ship  but  £60,  and  if  the 
ship  never  returned  then  nothing;  so  that 
the  plaintiff  ran  an  hazard  of  having  less 
than  the  interest  which  the  law  allows,  and 
possibly  neither  principal  nor  interest."  In 
Stevenson  v.  Unkefer,  14  111.  103,  the  note 
sued  on  was  payable  "in  Baltimore  bank 
notes,  with  12^  per  cent  interest."  The  de- 
fendant pleaded  that  the  contract  sued  on 
was  usurious,  and  the  court  held  that  when 
the  creditor  takes  a  risk,  by  which  he  runs 
the  hazard  of  losing  the  principal  sum,  or 
of  taking  less  than  the  sum  originally  due, 
with  lawful  interest,  it  is  not  usurious  for 
him  to  stipulate  for  or  to  receive  more  in- 
terest than  is  prescribed  by  the  statute. 
Caton,  J.,  in  the  opinion  says :  "In  the  case 
before  us,  there  was,  no  doubt,  a  palpable 
and  Bubstantial  risk  run  by  the  payee  of  the 
note.  The  maker  had  a  right  to  discharge 
the  debt  in  Baltimore  bank  notes,  at  their 
nominal  value,  and  in  this  action  no  more 
than  their  real  value  could  be  recovered. 
Dwdap  T.  Smith,  12  111.  399.  It  is  not  nec- 
essary now  to  say  whether  it  was  the  right 
of  the  payor  to  make  the  payment  in  the 
most  depreciated  of  those  notes,  had  there 
been  a  differenoe  in  their  valiie,  or  whether 
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he  would  have  been  liable  to  the  extent  of 
the  most  valuable.  It  is  enough  to  know 
that,  like  everything  else  except  money,  their 
value  was  liable  to  fiuctuate,  and  that  in  the 
course  of  commercial  changes  they  might 
become  greatly  depreciated,  if  not  almost 
valueless,  in  the  market  by  the  end  of  the 
three  years  for  which  the  credit  was  given, 
so  that  the  lender  would  lose  more  than  the 
whole  interest  agreed  to  be  paid.  With 
such  a  contingency,  the  authorities  are  uni- 
form that  the  excessive  interest  stipulated 
for  did  not  infect  the  transaction  with 
usury.**  Mr.  Webb,  in  his  work  on  Usury 
(9  42),  says:  "Where  the  payment  of  the 
principal  sum  depends  upon  the  happening 
of  any  contingent  event,  or  is  put  at  hazard 
in  any  manner,  the  transaction  is  not  amen- 
able to  the  usury  laws,  and  more  than  legal 
interest  may  be  charged.  There  is  no  usury 
where  the  principal  is  placed  in  jeopardy  by 
the  terms  of  the  agreement.  To  carry  the 
case  beyond  the  usury  statute,  however,  the 
hazard  or  contingency  must  be  bona  fide, 
and  not  a  mere  color  of  a  risk,  or  such  pos- 
sibilities of  unexpected  loss  as  might  occur 
in  the  ordinary  course  of  the  borrowing  and 
lending  of  money."  See  also  Tyler,  Usury, 
p.  172  et  seq.j  Spencer  v.  Tilden,  5  Cow. 
144;  Cumminga  v.  Williams,  4  Wend.  680; 
Hall  V.  Haggart,  17  Wend.  280.  As  the  in- 
strument sued  on  in  the  present  case  upon 
its  face  appeared  to  be  an  obligation  to  pay 
a  fixed  sum  of  money,  which  it  is  to  be  pre- 
sumed was  due  by  the  defendant  to  the 
plaintiff,  and  as  the  stipulation  in  the  note 
provided  that  this  amount  might  be  dis- 
charged, at  the  option  of  the  defendant,  by 
the  delivery  of  an  article  of  merchandise 
subject  to  fluctuation  in  price,  and  as  no  in- 
terest was  to  be  paid  upon  the  amount  un- 
til after  maturity,  the  plaintiff  incurred  the 
risk  of  losing  at  least  a  part  of  the  princi- 
pal of  his  debt  in  the  event  that  cotton  was, 
on  the  day  of  delivery,  worth  less  than  the 
face  of  the  note. 

3.  There  was  nothing  in  the  evidence  to 
authorize  a  finding  that  the  transaction  in- 
volved in  the  present  case  constituted  a 
scheme  or  device  for  the  purpose  of  evading^ 
the  laws  against  usury. 

4.  The  verdict  rendered  was  contrary  to 
the  evidence,  and  should  have  been  set  aside* 

Judgment  reversed. 

All  the  Justices  concur. 


Mrs.  R.  L.  JONES,  Plff.  in  Err,, 

V, 

DANNENBERG  COMPANY. 

(112  6a.  426.) 

*It  is  botli  an  illeflral  and  an  intmoral 

*Headnote  by  Littls^  J. 


Note. — As  to  right  to  enforce  contract  made 
to  conceal  crime,  see  prior  cases  In  this  series,, 
of  Rock  V.  Mathews  (W.  Va.)  14  L,  R.  A.  508 ; 
Springfield  F.  &  M.  Ins.  Co.  v.  Hall  (Ohio) 
25  L.  B.  A.  37;  Loud  v.  Hamilton  (Tenn.)  45- 
L.  B.  A.  400. 

As  to  Injunction  against  enforcing  contracta 
for  compounding  crime,  see  cases  in  note  t» 
Basket  v.  Mess  (N.  C.)  48  L.  R. 
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act  to  malce  an  aarreement  for  A  con- 
sideration to  suppress  the  prosecution  of  a 
criminal  offense,  whether  the  offense  be  of 
the  grade  of  felony  or  misdemeanor ;  and  the 
fact  that  a  note  and  mortgage  were  executed 
by  a  wife,  and  delivered  to  the  payee  of  the 
note,  ou  consideration  that  he  would  cease 
to  prosecute  and  would  settle  a  criminal  of- 
fense,  for  the  commission  of  which  the  hus- 
band was  at  the  time  under  arrest  on  a  war- 
rant sued  out  by  such  payee,  may  be  pleaded 
and  proved  as  a  defense  to  the  foreclosure 
of  the  mortgage  so  given,  even  In  the  hands 
of  one  who  was  the  bona  fide  holder  of  such 
note  for  value,  before  due,  and  without  no- 
tice. 

(December  19.  1900.) 

}j^  RROR  to  the  Superior  Court  for  Sumter 
J  County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  foreclose  a 
mortfifage.     Reversed. 

The  fuct.s  are  stated  in  the  opinion. 

Messrs.  Allen  Fort  and  J.  B.  Pilsbnry 
for  plaintitf  in  error. 

Messrs.  J.  A.  Hizon,  Greer  Sc  Felton, 
and  Hall  Sc  Wimberly,  for  defendant  in 
error: 

The  holder  of  a  promissory  note  is  pre- 
sumed to  be  such  bona  fide  and  for  value. 

2  Code  1895,  §  3696;  yell  v.  Snoivdeuy  5 
Ga.  1 ;  Bond  v.  Central  Bank,  2  Ga.  92. 

And  where  the  holder  is  one  other  than  the 
original  payee,  the  presumption  is  that  such 
one  became  the  owner  and  holder  bona  fide^ 
and  prior  to  the  maturity  of  the  paper. 

Boswell  Mfg.  Co,  v.  Hudson,  72  Ga.  24; 
Rhodes  v.  Beall,  73  Ga.  641;  Dickerson  v. 
Burke,  25  Ga.  225. 

The  bona  fide  purchaaer  of  a  negotiable 
paper  not  dishonored,  etc.,  will  be  protected 
(2  Code  1895,  §§  3538,  3934)  ;  and  this 
protection  extends  to  all  contracts  except 
those  based  upon  illegal  consideration,  etc. 

2  Code  1895,  §  3694 ;  Paris  v.  Moe,  60  Ga. 
90;  Murray  v.  Jones,  50  Ga.  110;  Rodger s  v. 
Rosser,  67  Ga.  319;  Mcrritt  v.  Bagwell,  70 
Ga.  678;  Orooms  v.  Olliff,  93  Ga.  789,  20  S. 
E.  665. 

While  a  wife  cannot  legally  assume  the 
debt  of  her  husband,  yet  where  she  has  given 
a  negotiable  note  for  his  debt,  and  it  has 
been  transferred  to  a  bona  fide  purchaser  for 
value,  before  due,  it  is  valid  and  binds  her. 

Perkins  v,  Rowland,  69  Ga.  661;  Howard 
v.  SimpkiTis,  70  Ga.  322 ;  Venable  v.  Lippold, 
102  Ga.  208,  29  S.  E.  181;  Southern  Mut. 
Bldg.  d  L.  Asso.  v.  Perry,  103  Ga,  800,  30 
S.  E.  658. 

The  right  of  a  married  woman  to  make  a 
contract  is  the  rule;  her  disability  is  the  ex- 
ception. 

Hager  v.  National  German-American 
Bank,  106  Ga.  122,  31  S.  E.  141. 

Even  a  note  given  on  Sunday,  or  a  note 
given  under  duress,  is  good  in  the  hands  of 
an  innocent  purchaser. 

Hogan  v.  Moore,  48  Ga.  157;  Robonson  v. 
Vason,  37  Ga.  66;  Harrison  v.  Powers,  76 
Ga.  218. 

In  order  to  render  a  negotiable  paper  void 
in  the  hands  of  a  bona  fide  purchaser  for 
value  before  due,  it  must  be  based  upon  an 
illeeral  consideration;  and  the  statute  which 
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makes  such  consideration  illegal  must  also 
make  the  same  a  crime;  or  the  act  itself 
must  be  immoral  and  contra  honoa  mores. 
Rhodes  t.  Beall,  73  Ga.  641. 

Iiittley  J.,  delivered  the  opinion  of  the 

court: 

The  defendant  in  error  filed  a  petition,  un- 
der which  a  rule  nisi  issued,  to  foreclose  a 
mortgage  given  by  the  plaintiff  in  error  to 
secure  a  promissory  note  executed  by  her. 
It  appears  from  the  petition  that  the  note 
and  mortgage  were  executed  on  the  24th  day 
of  February,  1897 ;  that  one  L.  Frieden  was 
the  payee  of  the  note  and  the  grantee  in  the 
deed  of  mortgage,  and  that  on  the  4th  day 
of  March,  1897,  Frieden  sold  and  delivered 
the  note  to  the  defendant  in  error,  and  on 
the  same  day  transferred,  sold,  and  assigned 
the  mortgage  to  the  same  party;  that  the 
note  was  for  the  principal  sum  of  $600,  to 
become  due  on  August  1,  1897.  The  rule 
having  been  issued  and  served,  Mrs.  Jones 
answered,  and  averred,  among  other  things, 
that  she  did  give  the  note  and  execute  the 
mortgage  to  Frieden,  but  she  denied  that  at 
the  time  of  the  execution  of  these  papers  she 
was  indeibted  to  Frieden  in  any  amount.  She 
averred  that,  at  the  time  she  signed  the  note 
and  mortgage,  her  husband,  J.  W.  Jones, 
was  under  arrest,  and  placed  so  by  Frieden. 
and  that  he  threatened  to  put  her  husband 
in  jail  if  she  did  not  give  the  note  and  mort- 
gage, and  they  were  executed  and  delivered 
for  the  sole  purpose  of  keeping  her  husband 
out  of  jail,  and  not  in  settlement  of  any  debt 
which  she  owed  or  was  legally  bound  to  pjiy; 
that  the  note  was  given  to  stop  a  criminal 
prosecution  against  her  husband,  J.  W. 
Jones,  and  on  the  agreement  that  the  war- 
rant then  held  against  her  husband  would  be 
dismissed,  and  he  would  not  be  prosecuted 
further;  and  that  the  same  was  illegal  and 
void.  On  the  trial  of  the  issue  thus  raised, 
the  defendant  offered  to  prove  by  herself  the 
statements  made  in  her  answer.  This  evi- 
dence the  court  excluded  as  irrelevant  and 
immaterial.  Defendant  also  introduced 
Odiun,  who  testified  that  he  was  an  <^cer, 
and  had  Jones  in  custody  at  the  time  the 
note  and  mortgage  were  executed,  and  of- 
fered to  prove  by  him  that  as  an  arresting 
officer  he  had  J.  W.  Jones  in  custody  under 
a  criminal  charge,  and  was  about  to  carry 
him  to  jail,  and  that  it  was  suggested  by 
Frieden  or  his  attorney  that  they  see  Mrs. 
Jones,  and  see  if  they  oould  not  get  the  mat- 
ter settled,  and  that  it  was  settled  by  her 
signing  the  note  and  mortgage,  and  that  then 
the  warrant  was  dismissed  and  Jones  was 
released,  and  but  for  this  settlement  Jones 
would  have  been  put  in  jail  under  the  crimi- 
nal warrant  under  which  he  was  arrested. 
The  court  refused  to  permit  this  evidence  to 
be  introduced  because  it  was  irrelevant  and 
immaterial.  The  defendant  having  closed, 
the  court  directed  a  verdict  for  the  plaintiff, 
and  entered  up  judgment  accordingly.  To 
the  verdict  and  the  ruling  of  the  judge  the 
defendant  excepted,  and  assigns  as  error  ,the 
refusal  of  the  court  to  allow  Mrs.  Jones  and 
Odum  to  testify  as  above  set  out,  and  in 
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ruling  that  the  plaintiff  in  error  could  not 
aet  up  the  defense  sought  to  be  made,  and  in 
Erecting  a  verdict 

It  must  he  conceded  that  the  righta  of  the 
defendant  in  error  in  this  case  are  to  he  de- 
termined from  hia  statua  as  a  bona  fide  hold- 
er for  value.  There  was  direct  proof  of  this 
facty  which  was  in  no  way  contradicted. 
But,  in  the  absence  of  proof,  the  provisions 
of  our  law,  found  in  §  3606  of  tiie  Civil  Ck>de, 
make  him  such;  the  presumption  bein^, 
where  the  holder  is  one  other  than  the  origi- 
nal payee,  that  such  a  one  became  such  bona 
fide  nolder  prior  to  the  maturity  of  the  pa- 
per. Pari$  V.  Moe,  60  Ga.  90;  Georgia  Nat, 
Bank  v.  ITmderaon,  46  Ga.  487,  12  Am.  Rep. 
4S90.  Such  being  the  caae,  our  next  inquiry 
leads  to  the  question  as  to  what  defensea  the 
maker  of  the  instrument  may  set  up  against 
«  bona  fide  holder.  This  inquiry  is  an- 
awered  by  the  provisions  of  §  3694  of  the  Civ- 
il Code,  which  declares  that  such  a  holder, 
without  notice,  shall  be  protected  from  any 
defenses  set  up  by  the  maker,  acceptor,  or  in- 
doreer,  except  non  eat  factum^  gambling,  or 
immoral  and  illegal  consideration,  or  fraud 
in  ita  procurement.  The  defense  set  up  by 
the  plea,  as  well  as  the  evidence  offered  to 
support  it,  excludes  from  consideration  all 
of  these  defenses  except  that  of  immoral  and 
illegal  consideration;  and  the  direct  ques- 
tion which  arises  is  whether  or  not  the  facts 
Averred  in  the  plea,  or  offered  to  be  proved, 
tend  to  show  that  the  consideration  of  the 
note,  and  the  mortgage  given  to  secure  its 
payment,  was  immoral  and  illegal.  If  so, 
then,  notwithstanding  the  fact  &at  the  de- 
fendant in  error  was  a  bona  fide  holder  for 
value  before  due  and  without  notice,  the 
note  and  mortgage  would  be  void  in  his 
hands.  It  is  no  defense  against  such  a  hold- 
er that  the  note  given  was  an  assumption  of 
the  debt  of  the  husband.  Southern  Mut. 
Bldg.  d  L.  Aeeo.  v.  Perry,  103  Ga.  800,  30  S. 
E.  658.  But  the  issue  is  still  further  nar- 
rowed to  the  question  whether  the  averments 
of  the  plea  that  the  obligation  was  entered 
into  and  the  lien  created  because  of  the  fact 
that  the  pa^ee  of  the  note  had  caused  to  be 
issued  a  criminal  warrant  against  her  hus- 
band, and  they  were  executed  and  delivered 
in  settlement  of  the  offense  and  to  prevent 
his  incarceration  in  jail,  is  both  immoral 
and  illegal.  It  will  be  noted  that  the  stat- 
ute requires  these  two  conditions  to  exist 
conjointly  to  let  in  the  defense.  As  was 
said  in  t^e  opinion  in  the  case  of  Rhodes  v. 
Beall,  73  Ga.  641:  "The  statute  which 
mokes  sudi  contract  ill^al  and  void  must 
also  make  the  same  a  crime,  or  the  act  itself 
must  be  immoral  and  contra  honoa  mores** 
An  examination  of  the  plea  discloses  the  fact 
that  its  averments  do  not  designate  the  of- 
fense for  which  the  husband  of  the  plaintiff 
in  error  was  arrested,  nor  can  we  gather 
from  it  the  nature  of  the  crime  with  which 
he  was  charged.  It  may  have  been  a  felony, 
and  equally  as  well  it  may  have  been  a  mis- 
demeanor. Indeed,  as  the  plea  does  not  al- 
lege that  the  charge  was  a  felony,  the  com- 
pounding of  which  under  the  law  is  a  felony 
itself,  it  is  but  fair  to  assume  that  it  was 
62  L.  R.  A. 


not.  It  will  be  further  noted  that  there  was 
no  demurrer  to  this  plea  or  answer,  and  if 
it  had  been  desired  by  the  plaintiff  below,  for 
any  purnose,  that  the  nature  of  the  offoise 
for  whion  the  husband  of  the  defendant  had 
been  arrested  should  more  specifically  be  set 
out  in  the  plea,  this  purpose  could  have  been 
accomplished  by  a  demurrer;  but,  in  the  ab- 
sence of  a  demurrer,  the  question  for  consid- 
eration is  whether  the  averments  in  the  plea 
are  sufficient  to  establish  the  proposition 
that  the  act  which  she  charges  to  have  been 
the  consideration  moving  her  to  execute  the 
note  and  mortgage  was  illegal  and  immoral. 
She  distinctly  alleges  that  her  husband  had 
been  placed  under  arrest  by  the  payee  of  the 
note;  that  he  was  threatening  to  put  him  in 
jail  if  she  did  not  execute  the  note  and  mort- 
gage which  was  given  to  prevent  that  ac- 
tion and  to  stop  a  criminal  prosecution 
against  her  husband,  and  the^  agreed  that  if 
she  did  so  they  would  dismiss  the  warrant 
and  would  not  prosecute  him.  Section  324 
of  the  Penal  Code  prescribes  that  ''if  any 
person,  informring  or  prosecuting  under  pre- 
tense of  any  penal  law,  shall  compound  with 
the  offender,  or  direct  the  suit  or  information 
to  be  discontinued,  unless  it  be  by  leave  of 
the  court  where  the  same  is  pending,  he  shall 
be  guilty  of  a  misdemeanor."  This  section 
was  referred  to  by  Chief  Justice  Simmons 
in  the  case  of  Harris  v.  Wehh,  101  Ga.  84,  28 
S.  £.  620,  and  it  was  there  ruled  that  it  was 
an  illegal  act  for  the  creditor  and  husband 
to  arrange  that  the  former  should  have  cer- 
tain property  of  the  wife  for  the  purpose  of 
settling  the  debt  of  her  husband,  and  there- 
by suppress  a  criminal  prosecution  against 
him.  Section  956  of  the  Fenal  Code  provides 
that  all  cases  of  indictments  or  special  pre- 
sentments shall  be  submitted  to  a  jury,  un- 
less there  is  a  settlement  between  the  prose- 
cutor and  the  defendant,  which  settlement 
shall  be  good  and  valid  only  by  the  approval 
and  order  of  the  court.  Tliis  is  very  gener- 
al, and  its  meaning  not  very  plain.  Under 
the  literal  reading  of  this  section,  its  provi- 
sions are  not  restricted  to  misdemeanors,  but 
would  seem  to  apply  as  well  to  all  classes  of 
felonies.  We  take  it,  however,  that  it  refers 
to  such  cases  as  are  authorized  by  law  to  be 
settled  between  the  prosecutor  and  the  de- 
fendant; but,  by  its  terms,  such  settlement 
is  confined  to  cases  in  which  indictments  or 
special  presentments  have  been  returned.  By 
the  pcxyvieions  of  §  3894,  an  injured  person 
may  consent  to  the  satisfaction  and  settle- 
ment of  a  tort,  buty  where  the  tort  amounts 
to  a  crime,  the  injured  person  may  only  re- 
ceive compensation  for  the  personal  injury; 
and  it  is  expressly  provided  that  any  at- 
tempt to  satisfy  the  public  offense,  or  to  sup- 
press a  prosecution  therefor,  is  illegal,  and 
vitiates  the  entire  agreement,  except  where 
the  law  allows  such  settlement  expressly. 
This  provision  of  law  is  not  confined  to  a 
felony,  because  the  succeeding  section  de- 
clares: "If  the  offense  sought  to  be  satis- 
fied, or  the  prosecution  sought  to  be  sup- 
prcssed;  amounts  to  a  felony,  the  agreement 
itself  is  an  offense  under  tiie  Penal  Code." 
So  that,  under  these  provisions,  it  is  illegal 
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for  any  person,  though  he  be  the  injured  one, 
to  satisfy  a  public  offense  amounting  only  to 
a  misdemeanor,  or  to  suppress  a  prosecution 
therefor,  except  where  the  law  expressly  al- 
lows such  settlement.  Mr.  Greenhood,  in  his 
treatise  on  the  Doctrine  of  Public  Policy  in 
the  Law  of  Contracts  (p.  457),  says:  "A 
distinction  has  been  attempted  between 
promises  given  on  the  settlement  of  misde- 
meanors before  prosecution  and  those  given 
in  ocmBideration  of    forbearance    to    bep^in 

STOsecutions  for  felonies,  the  former  being 
eemed  good.  It  is  claimed  that  there  is  a 
great  distinction  between  compounding  a 
prosecution  already  b^un  for  a  misdemean- 
or and  promising  not  to  bc^n  one  for  the 
same  offenae.  As  no  agreement  ia  repudi- 
ated except  because  its  object  is  to  prevent 
the  consummation  of  justice,  it  is  difficult  to 
understand  why  justice  is  not  defeated  as  ef- 
fectually by  agreements  to  conceal  misde- 
meanors as  by  contracts  to  suppress  prosecu- 
tions already  begun.  The  distinction  has  no 
foundation  in  principle,  and,  as  may  be  ob- 
served from  the  results  of  many  of  the  cases 
already  referred  to,  the  distinction  has  met 
with  very  little  favor  in  the  courts."  In  the 
case  of  Wheaton  v.  Analey,  71  6a.  35,  it  was 
ruled  by  this  court  that  if  a  mortgage  was 
given,  to  settle  or  suppress  a  criminal  prose- 
oution  it  oould  not  be  collected,  but  that  if 
it  was  given  to  secure  what  the  defaulting 
affent  owed  his  principal  it  could  be  collect- 
ed. So  that  we  think  that  if  we  confine  the 
averments  made  in  the  plea  to  their  narrow- 
est limits,  and  assume,  because  it  was  not 
otherwise  pleaded,  that  the  criminal  offense, 
for  the  settlement  of  which  it  is  averred  that 
the  note  and  mortgage  were  given,  was  a 
misdemeanor,  then  the  consideration  was  an 
illegal  on& 

Was  it  an  immoral  one,  in  the  sense  of  the 
statute?  One  of  the  definitions  of  ''im- 
moral" given  in  the  Standard  Dictionary  is 
"hostile  to  the  welfare  of  the  general  pub- 
lic." And  Mr.  Bouvier  defines  "immorali- 
ty" to  be  "that  which  is  contra  honoa 
mores ;"  and,  in  defining  what  contracts  are 
contra  honoa  mores,  the  same  author  says, 
among  other  things  which  he  names,  that 
those  which  have  a  tendency  to  mischievous 
or  pernicious  consequences  are  void,  as  being 
contrary  to  good  morals.  Chief  Justice 
Marshall  would  seem  to  include  in  this  defi- 
nition the  settlement  or  suppression  of  a 


criminal  prosecution.  He  says:  "It  is  the* 
interest  of  the  commonwealth,  and  the  poli- 
cy and  intention  of  the  law,  and  is  essential 
to  public  order  and  individual  security,  that 
the  laws  against  offenses  injurious  to  the* 
public  should  be  fairly  administered  and  en- 
forced. .  .  .  The  commonwealth  has  a. 
right  to  rely  upon  the  individual  who  has  re- 
ceived special  injury  from  the  commission  of 
a  public  ofl'ense  as  the  special  instrument  for 
its  ascertainment  and  punishment  in  due- 
course  of  law.  The  particular  interest 
which  he  nuiy  be  supposed  to  fed  in  bring- 
ing the  offender  to  justice  is  one  of  the  secu- 
rities on  which  the  public  relies,  and  has  a. 
right  to  rely,  for  the  enforcement  of  the  laws- 
and  its  own  safety,  and  an  agreement  by 
which  this  interest  is  turned  against  the 
commonwealth  is  in  violation  of  her  rights 
and  policy."  Gardner  v.  Moxey,  9  B.  Mon.  9K 

On  the  particular  point  as  to  whether  the 
suppression  of  a  public  offense  is  immoral, 
Ryan,  Ch.  J.,  in  the  case  of  Wight  v.  Rinds- 
kopf,  43  Wis.,  on  page  361,  says:  "Com- 
pounding a  public  offense,  fdony,  or  misde- 
meanor is  essentially  immoral;  not  malufn 
prohibitum,  but  malum  in  se,  proceeding, 
upon  *a  wicked  consideration,'  'to  gild  over 
and  conceal  the  truth.' "  It  must,  therefore, 
be  concluded  that  an  agreement  to  suppress 
or  discontinue  a  parosecution  for  a  criminal 
offense,  be  it  a  felony  or  misdemeanor,  except 
alone  in  those  cases  which  are  allowed  by 
the  statute  to  be  settled,  is  both  an  illegal 
and  an  immoral  act;  and  if  such  an  act  be- 
the  only  consideration  for  an  obligation  to^ 
pay  money,  or  for  the  creation  of  a  lien  to 
secure  the  payment  of  the  sum  promised, 
that  not  only  is  such  consideration  illegal,, 
but  it  is  also  immoral,  and,  bein^  so,  it  may 
be  pleaded  when  either  of  these  instruments 
is  sought  to  be  enforced,  even  against  a  bona 
fide  holder  for  value  and  without  notice.  If 
this  be  a  correct  conclusion,  it  must  follow 
from  what  has  been  said  that  the  court  erred 
in  excluding  the  evidence  of  Mrs.  Jones  and. 
Odum,  and  in  directing  a  verdict  for  the 
plaintiff.  Although  the  particular  agreement 
which  it  was  alleged  the  obligation  was  giv- 
en to  settle  was  not  fully  set  out,  it  was,  in 
the  language  of  the  plea»  a  criminal  offense. 

Judgment  reversea. 

All  the  Justices  concur,  except  Fish,  J.,. 
absent  for  providential  cause. 
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WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt., 

NORTH  PACKING  &  PROVISION  COM- 
PANY. 

(188  III.  366.) 

An  asent  employed  to  buy  live  Ktoek  at 
a  certain  market  for  a  nonresident  prin- 


cipal, and  who,  becaase  of  delay  In  delivering 
to  him  a  telegram,  malces  purchases  which 
the  delayed  message  tells  him  not  to  malse, 
is  not  required,  in  order  to  reduce  to  the 
minimum  the  damages  recoverable  from  the- 
telegrraph  company,  to  resell  the  property 
that  he  has  purchased,  until  he  has  had  op- 
portunity to  communicate  with,  and  get  in- 
structions from,  his  principal. 

(December  20,  1900.) 


NoTB. — ^As  to  measure  of  damages  for  fail- 
nre  to  deliver  a  telegram  relating  to  business 
transaction,  see  cases  in  note  to  Western  U. 
Teleg.  Co.  V.  Brown  (Tex.)  2  L.  B.  A.  766 ;  and 
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subsequent  cases  in  this  series:  Alexander  t. 

Western  U.  Teleg.  Co.   (Miss.)  3  L.  R.  A.  71; 

Western  U.  Teleg.  Co.  v.  Collins  (Kan.)  10  L. 

B.  A.  515,  and  note;  Pepper  t.  Western    U. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Circuit  Court  for 
Cook  County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  failure 
to  promptly    deliver  a  telegram.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesm-8.  Holt,  Wheeler/ft  Sidley  and 
Lowdeiiy  Estabrook,  A  Davis,  for  appel- 
lant: 

The  result  of  the  mistake  of  the  telegraph 
operator,  and  the  only  result,  is  that  Kent, 
ignorant  of  the  wishes  of  his  principal,  pur- 
chased six  car  loads  of  hogs  for  the  North 
Packing  &  Provision  Company  which  the 
latter  did  not  want. 

In  legal  contemplation,  the  hogs  in  ques- 
tion were  purchased  for  and  on  account  of 
the  Western  Union  Telegraph  Company. 

Rittenhouac  v.  Independent  Line  of  Teleg. 
1  Daly,  474. 

Under  this  state  of  facts  the  North  Pack- 
ing &  Provision  Company  oould  pursue  any 
one  of  three  courses: 

1.  It  could  notify  the  telegraph  company 
that  it  held  the  hogs  for  and  on  its  account 
and  subject  to  its  orders,  upon  being  reim- 
bursed for  actual  outlay. 

Wiishington  d  N,  O.  Teleg,  Co.  y.  Hohaon, 
15  Gratt.  122. 

2.  It  could  sell  the  hogs  for  and  on  ac- 
count of  the  Western  Union  Telegraph 
Company  at  the  nearest  market,  and  witmn 
a  reasonable  time,  and  hold  the  telegraph 
company  liable  for  the  difference  between 
the  price  paid  and  price  received. 

Gray,  Communication  by  Telegraph,  § 
100. 

3.  It  could  elect  to  ratify  the  mistake  of 
its  agent,  the  Western  Union  Telegraph 
Company,  and  adopt  the  act  of  its  asent, 
Kent,  and  keep  the  hogs  at  the  price  paid  for 
them. 

Comical  V.  Wilson,  1  Ves.  Sr.  509. 

The  packing  company  simply  kept  the 
hogs,  and  seeks  to  recover  from  the  defend- 
ant telegraph  company  the  difference  be- 
tween what  it  paid  for  them  on  Tuesday  and 
what,  peradventure,  it  might  have  pur- 
chased tnem  for  on  the  day  following. 

The  person  injured  through  the  mistake 
of  another,  if  he  expects  to  hold  the  other 
for  damages,  must  correct  the  mistake,  if 
possible,  and  so  minimize  his  damage.  Such 
a  purchaser  cannot  be  permitted  to  keep 
the  goods,  and  nevertheless  hold  the  com- 
pany for  damages. 

Every  act  which  the  plaintiff  packing  com- 
pany is  shown  to  have  done,  and  every  word 
which  it  is  shown  to  have  uttered,  indicate 
an  intention  to  waive  the  mistake  and  ratify 
the  purchase. 

The  principle  which  refuses  to  take  into 
consideration  any  but  the  direct  consequen- 
ces of  the  illegal  act,  is  applied  to  limit  the 
damages  where  the  plaintiff  by  using  rea- 
sonable precautions  could  have  rSuced 
thenu 


1  Sedgw.  Damages,  8th  ed.  §§  201,  202. 

In  every  agency,  however  circumscribed  or 
limited,  there  is  necessarily  implied  the  pow- 
er to  correct  a  mistake,  and  the  power  itself 
gives  rise  to  the  duty  to  correct  it;  they  are 
correlative  terms. 

Anderson  v.  Coonley,  21  Wend.  279;  For- 
reatier  v.  Bordman,  1  Story,  43,  Fed.  Cas. 
No.  4,945;  Oreenleaf  v.  Moody,  13  Allen, 
303;  Hardee  v.  Hall,  12  Bush,  327;  Rohin- 
son  V,  Springfield  Iron  Co.  39  Hun,  634; 
Milton  V.  Hudaon  River  8.  B.  Co.  37  N.  Y. 
210;  Hamilton  v.  McPheraon,  28  N.  Y.  72, 

84  Am.  Dec.  330;  Brant  v.  Gallup,  111  111. 
487,  63  Am.  Rep.  638;  Telfener  v.  Rusa,  145 
U.  S.  632,  36  L.  ed.  805,  12  Sup.  Ct.  Rep. 
1)30;  Lawrence  v.  Porter,  26  L.  R.  A.  167,  U 
C.  C.  A.  27,  24  U.  S.  App.  483,  63  Fed.  62; 
Weatem  U.  Teleg.  Co.  v.  Reid,  83  Ga.  401, 
10  S.  E.  919;  Marr  v.  Weatem  U.  Teleg.  Co. 

85  Tenn.  529,  3  S.  W.  496;  Dobbins  v.  Du- 
quid,  65  111.  464. 

Meaara.  M.  B.  Loomis  and  F.  S.  Loomis, 
for  appellee: 

A  telegraph  company  which  undertakes  to 
transmit  a  message  correctly  and  promptly, 
and  fails,  is  liable  for  the  breach  of  its  con- 
tract, entitling  the  party  injured  to  all  the 
damages  he  sustains  by  reason  of  such 
breach. 

Kemp  V.  Weatem  U.  Teleg.  Co.  28  Neb. 
061,  44  N.  W.  1064. 

The  rule  as  to  the  measure  of  damages  is 
substantially  the  same  where  gains  are  pre- 
vented as  where  losses  are  sustained,  ^ey 
are  the  same  whether  the  loss  occurs  by  rea- 
son of  a  purchase  or  of  a  sale. 

White  V.  Miller,  71  N.  Y.  133,  27  Am.  Rep. 
13;  1  Sedgw.  Damages,  $  174;  Griffin  v. 
CoJver,  16  N.  Y.  489,  69  Am.  Dec.  718; 
Brigham  v.  Carliale,  78  Ala.  243,  56  Am. 
Rep.  28. 

If  appellee  was  compelled  to  pay  more  for 
the  hogs  in  question  for  the  purpose  of 
carrying  on  its  business  than  it  could  have 
procur^  the  same  hogs  for  at  any  time  aft- 
erwards, then  it  suffered  an  actual  loss, 
which  it  was  proper  and  competent  to  show 
in  the  manner  shown  by  the  evidence  in  the 
case  at  bar. 

Squire  v.  Weatem  U.  Teleg.  Co.  98  Mass. 
232,  93  Am.  Dec.  157;  Rittenhouae  v.  In- 
dependent Line  of  Teleg.  44  N.  Y.  263,  4  Am. 
Rep.  673;  Leonard  v.  Nev>  York,  A.  d  B. 
Electro  Magnetic  Teleg.  Co.  41  N.  Y.  544,  1 
Am.  Rep.  446;  True  v.  International  Teleg. 
Co.  60  Me.  9,  II  Am.  Rep.  156;  Mwnville  v. 
Weatem  U.  Teleg.  Co.  37  Iowa,  214,  18  Am. 
Rep.  8 ;  Mowry  v.  Weatem  V.  Teleg.  Co.  51 
Hun,  126,  4  N.  Y.  Supp.  666;  United  Statea 
Teleg.  Co.  v.  Wcnger,  55  Pa.  262,  93  Am.  Dec. 
751 ;  Tyler  v.  Weatem  U.  Teleg.  Co.  60  111. 
424,  14  Am.  Rep.  38;  Thompaon  v,  Weatem 
U.  Teleg.  Co.  64  Wis.  631,  54  Am.  Rep.  644, 
25  N.  W.  789;  Turner  v.  Hawkeye  Teleg.  Co. 
41  Iowa,  458,  20  Am.  Rep.  605;  Carver  v. 
Weatem  U.  Teleg.  Co.  (Tex.  Civ.  App.)  31 
S.  W.  432;  Pearaall  v.  Weatem  U.  Teleg.  Co. 


Teleg.  Co.  (Tenn.)  4  L.  R.  A.  660;  Postal 
Teleg.  Cable  Go.  v.  Lathrop  (III.)  7  L.  R.  A. 
474;  Western  U.  Teleg.  Co.  v.  Wilson  (Fla.) 
22  L.  B.  A.  434 ;  Fererro  v.  Western  U.  Teleg. 
ttL.R.A. 


Co.  (App.  D.  C.)  86  L.  R.  A.  648;  Fergusson 
V.  Anglo-American  Teleg.  Co.  (Pa.)  85  L.  R.  A. 
554;  McPeek  v.  Western  U.  Teleg.  Co.  (Iowa) 
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124  K  Y.  256,  26  N.  E.  534;  2  Sedgw. 
Damages,  §§  882  ei  aeq. 

Kent  was  a  special  agent  acting  under 
special  instructions,  and  the  only  discretion 
permitted  to  him  was  in  buying  within  the 
limits  fixed  by  the  orders  of  appellee. 

Postal  Teleg.  Cable  Co,  v.  Lathrop,  33  111. 
App.  400,  131  111.  576,  7  L.  R,  A.  474,  23  N. 
E.  683;  Illinois  C.  R.  Co.  v.  Cobb,  64  lU. 
128;  Tetoksbwry  v.  Upruanoe,  75  111.  187. 

The  burden  of  proving  that  the  damages 
could  have  been  diminished  or  prevented  bv 
a  resale  of  the  hogs  rested  upon  the  appel- 
lant, and  no  such  proof  was  offered. 

1  Sedgw.  Damages,  S  227;  Hamilton  v. 
McPherson,  28  N.  Y.  72,  84  Am.  Dec.  330; 
Hopkins  v.  Sanford,  41  Mich.  243,  2  N.  W. 
39 ;  Costigan  v.  Mohawk  d  H.  R,  Co.  2  Denio, 
609,  43  Am.  Dec.  758;  Murrell  v.  Whiting, 
32  Ala.  54;  Dunn  v.  Johnson,  33  Ind.  64,  5 
Am.  Rep.  177;  King  v.  Steiren,  44  Pa.  99, 
84  Am.  Dec.  419;  Shearm.  &  Redf.  Neg.  9 
598. 

'  Philllpay  J.,  delivered  the  opinion  of  the 
court : 

A  judgment  for  $1,226.31  in  favor  of  ap- 
pellee in  the  circuit  court  of  Cook  coimty 
has  been  affirmed  by  the  appellate  court,  to 
reverse  which  this  appeal  is  prosecuted.  The 
suit  is  for  alleged  damages'  resulting  by  rea- 
son of  failure  of  appellant  to  promptly  deliv- 
er a  telegram  sent  by  the  appellee,  a  corpo- 
ration doing  business  and  with  its  principal 
office  at  Boston,  Massachusetts,  to  its  agent, 
one  L.  B.  Kent,  whose  duty  it  was  to  pur- 
chase cattle,  sheep,  and  hogs  for  it,  on  its 
order,  at  the  Union  Stock  Yards  in  Chicago, 
and  to  forward  them  to  it  at  Boston  and  else- 
where. The  telegram,  which  was  delivered 
by  the  appellee  to  the  appellant  at  4:16  p. 
K.,  Boston  time,  on  Monday,  the  3l6t  day  of 
July,  1893,  and  for  the  transmission  of 
which  62  cents  toll  was  charged  and  paid, 
was  received  by  the  agent  of  appellant  at 
the  stock  yards  at  4 :  32  p.  m.,  Chicago  time, 
the  same  day.  On  Tuesday,  August  Ist, 
Kent  called  at  appellant's  office  at  about  6 
A.  M.,  and  inquired  if  there  was  any  message 
for  him,  and  was  told  there  was  not.  The 
message  was  as  follows: 

July  31,  1893. 
L.  B.  Kent,  Union  Stock  Yards,  Chicago, 
111.: 

Buy  nothing  Tuesday  average  shipment 
answer  for  Wednesday  unless  low  day  weeks 
order  unchanged. 

North  Packing  and  Provision  Co. 

In  pursuance  of  a  former  telegram  sent 
him  by  his  principal,  and  receiv^  at  6  a. 
M.,  Monday,  July  31,  1803,  Kent  commenced 
buying  hogs  on  Tuesday  morning,  and  had 
purchased  six  car  loads,  when,  between  8 
and  8:30  A.  M.,  the  message  above  quoted 
was  delivered  to  him,  when  he  immediately 
ceased  buying,  the  average  price  paid  for  the 
hogs  so  bought  being  $5.41  Vie*  On  Wednes- 
day, the  following  day,  by  reason  of  the  fail- 
ure of  the  Cudahy  Company,  the  price  of 
hogs  had  greatly  declined^  the  average  price 
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being  $4.55 ;  the  difference  between  the  price 
paid  for  the  six  car  loads,  which  appellee's 
agent  would  not  have  bought  had  Uie  mes- 
sage been  delivered  promptly,  and  the  price 
paid  the  day  following,  when  he  was  in- 
structed to  purchase,  being  the  measure  of 
damages  allowed  by  the  trial  court. 

The  various  errors  assigned  will  all  be 
considered  together,  appellant's  contention 
being  that  it  was  the  duty  of  appellee,  upon 
learning  of  appellant's  mistake,  to  notify 
the  appellant  company  that  it  held  the  hogs 
subject  to  appellant's  orders  upon  being 
reimbursed  for  actual  outlay,  or  to  have  im- 
mediately resold  the  hogs  upon  learning  of 
the  mistake,  or  within  a  reasonable  time 
thereafter,  and  hold  the  telegraph  company 
liable  for  the  difference  between  the  price 
paid  and  the  price  received;  and  that,  not 
having  done  this,  the  acts  of  the  appellee 
and  its  agent  amount  to  a  ratification  of  the 
mistake  of  the  telegraph  company,  the  lat- 
ter being  appellee's  agent  for  the  transmis- 
sion of  the  telegram,  and  to  an  adoption  of 
the  acts  of  Kent;  and  that  only  nominal  dam- 
ages should,  therefore,  have  been  allowed. 
We  cannot  accede  to  appellant's  contention. 
The  proof  is  undisputed  that  the  appellee, 
through  its  agent,  purchased  hogs  for  use; 
that  the  company  was  always  a  buyer  at  this 
market,  and  never  a  seller;  and  that  Kent's 
duties  were  only  to  buy  in  accordance  with 
instructions  sent  him  from  time  to  time,  ex- 
ercising only  such  latitude  of  judgment  in 
so  doing  as  his  instructions  permitted.  Much 
of  the  able  argument  of  appellant's  counsel 
with  reference  to  the  authority  of  Kent  and 
his  duty  in  the  premises  with  reference  to 
a  resale  in  an  effort  to  minimize  the  loss  is 
not  applicable  to  the  facts  of  this  case, 
which,  in  some  respects,  are  peculiar.  We 
fail  to  find  any  evidence  in  the  record  that 
at  the  time  Kent  received  the  delayed  mes- 
sage he  knew  that  it  had  been  delayed.  He 
simply  followed  the  instructions  therein  con- 
tained, so  far  as  it  was  possible,  by  ceasing 
to  make  further  purchases,  and  prepared  to 
set  the  hogs  weighed,  watered,  and  ready 
for  shipment,  and  they  were  shipped  out  by 
train  about  12  o'clock  noon  the  same  day.  At 
II:  30  A.  M.  he  wired  his  principal  as  fol- 
lows: "Dispatch  not  delivered  until  had 
bought  six  cars  five  forty-one."  This  dis- 
patch was  not  delivered  t<>  appellee  in  Bos- 
ton until  1 :  20  p.  if.  When  this  dispatch 
was  received  by  the  appellee,  the  hogs  were 
already  on  the  way  to  Boston.  The  evidence 
tends  further  to  show  that,  assuming  Kent 
Imew  of  the  delay  in  delivery  of  the  message 
at  the  time  he  received  the  same,  by  the  time 
he  could  have  wired  the  appellee  and  received 
a  reply  in  return  the  news  of  the  Cudahy 
failure  would  have  reached  the  stock  ex- 
change. To  quote  one  witness :  "On  receipt 
of  the  news  [of  the  failure]  the  market  be- 
came so  demoralized  the  buyers  would  not 
take  hold,  and  did  not  know  where  the  bot- 
tom was,  or  where  it  would  stop.  They 
would  not  buy."  The  trial  court  held  the 
following  proposition  of  law:  "That  it  was 
the  duty  of  Kent,  as  soon  as  he  found  out 
that  he  had  bought  hogs  which  his  princi- 
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)ial  did  not  wish  him  to  hay,  to  notify  his 
principal  with  reasonable  promptness;  and 
the  recovery  of  the  plaintiff,  if  any,  cannot 
exceed  the  amount,  if  any,  which  plaintiff 
would  have  lost  by  selling  the  hogs  at  the 
market  price  prevailing  at  the  time  when, 
in  the  exercise  of  reasonable  promptness, 
Kent  could  have  notified  plaintiff  of  the  de- 
layed message,  and  received  back  instruc- 
tions from  him,  provided  there  was  a  mar- 
ket price  prevailing  at  that  time/'  This 
announced  a  correct  rule  of  law  applicable 
to  the  facts  of  this  case.  We  fail  to  find 
any  evidence  in  the  record  that,  had  the  ap- 
pellee pursued  some  different  course  than  it 
did  after  the  purchase  of  these  hogs  by  its 
agenty  the  damages  would  have  been  less- 
ened. Neither  is  there  any  evidence  of  what 
waa  done  with  the  hogs  after  their  shipment 
lyy  Kent. 

In  view  of  the  fact  that  the  evidence  does 
not  disclose  knowledge  on  the  part  of  Kent 
as  to  when  he  learned  of  the  delay  in  the  de- 
livery of  the  telegram,  it  is  hardly  necessary 
to  comment  on  that  portion  of  appellant's 
argument  with  reference  to  what  his  author- 
ity as  agent  was  with  reference  to  acting  in 
this  case  as  one  of  emergency,  without  ask- 
ing for  and  receiving  instructions  from  his 
principal,  and,  to  the  end  of  minimizing  the 
loss,  of  .reselling  the  hogs  within  a  reason- 
able time  thereafter,  provided  there  was  a 
market  therefor.  We  hold,  however,  that 
the  rule  laid  down  by  the  trial  court  as 
above  quoted  announces  a  correct  limitation 
of  plaintiff's  recovery,  and,  conceding  that 
Kent,  at  the  time  he  received  the  message 
in  question,  examined  it  closely  enough  to 
note  the  date  thereof, — a  fact  rather  un- 
likely, in  view  of  the  fact  that  he  had  only 
two  hours  before  been  informed,  in  response 
to  a  direct  inquiry,  that  there  was  no  mes- 
sage for  him, — and  was  apprised  thereby  of 
the  delay  in  transmission  or  delivery,  yet  we 
hold,  under  the  special  agency  appearing 
here,  and  in  view  of  the  fact  that  he  was  in 
daily  communication  with  his  principal  by 
telegraph,  and  was  justified  in  believing  that 
it  expected  to  direct  his  movements  by 
means  thereof,  and  no  authority  or  means  of 
procedure  or  instructions  of  any  kind  had 
been  theretofore  given  him  by  his  principal 
as  to  selling,  and  his  only  duties  were  to  buy 
and  ship,  that  he  would  not  have  been  justi- 
fied in  acting  without  instructions  from  his 
principal,  and  that  appellee  cannot  be 
charged  with  failure  of  its  agent  to  do  that 
which  he  had  no  authority  to  do.  Postal 
TeUg.  Cable  Co.  v.  Lathrop,  33  111.  App.  400; 
131  IlL  675,  7  L.  R.  A.  474,  23  N.  E.  683. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  Appellate  Court  for  the 
Pint  Dietriot  is  affirmed, 

Behearing  .denied. 
6ft  L.  R.  A. 


James  P.  CLANCY,  Plff.  in  Err^y 

V. 

John  J.  FLUSKY. 

(187  111.  605.) 

A  SOB  who  liaa  sone  into  poaaeaaion  off 
his  fatlier'a  farm  under  an  oral  contract 
to  take  care  of  him  while  he  lives,  in  con- 
sideration of  a  conveyance  of  the  farm,  will 
be  entitled  to  a  specific  performance  of  the 
contract  on  the  father's  death,  where  he  has 
performed  It  on  his  part  as  fully  as  he  was 
able,  although  the  father  before  he  died  had 
refused  to  remain  with  the  son,  and  had 
moved  away  without  any  reasonable  cause. 

(Magruder,  J,,  dUaents.) 

(October  10,  1900.) 

ERROR  to  the  Circuit  Court  for  McHenry 
(bounty  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  compel  spe- 
cific performance  of  a  contract  to  convey  real 
estate.    Affirmed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Bmatntp  Sc  O'Neill  for  plaintiff 
in  error : 

In  a  suit  for  the  specific  performance  of  an 
alleged  oral  contrad;  to  convey  land,  where 
the  statute  of  frauds  is  pleaded  as  a  defense, 
it  must  be  first  shown  that  such  a  contract 
exists.  It  is  not  enough  to  show  that  a  con- 
tract Off  some  kind  exists  between  the  par- 
ties, and  that  it  has,  in  whole  or  in  part, 
been  performed  by  the  complaining  party, 
but  all  the  material  terms  must  be  proved  or 
admitted. 

Wright  v.  Raftree,  181  111.  464,  64  N.  E. 
998;  Barrett  v.  Geisinger,  148  111.  98,  36  N. 
E.  364;  Woodard  v.  Woodard,  178  111.  295, 
62  N.  E.  1041;  Wallace  v.  Rappleye,  103  111. 
229;  Kaufman  v.  Cook,  114  111.  11,  28  N.  E. 
378. 

In  a  suit  for  the  specifio  performance  of 
an  alleged  oral  contract  to  convey  land, 
where  tiie  statute  of  frauds  is  pleaded,  it 
must  aflSrmatively  appear : 

1.  That  there  was  a  good  and  valuable,  as 
distinguished  from  a  merely  good  or  moral, 
consideration. 

Wallace  v.  Rappleye,  103  111.  230. 

2.  That  there  was  a  contract  to  convey 
which  is  certain  in  its  terms  as  to  when  it  is 
to  be  comj^eted,  payment  made,  and  the  deed 
delivered. 


NoTB. — As  to  specific  performance  of  con- 
tract to  convey  property  by  will,  see  prior 
cases  in  this  series,  of  Jaffee  v.  Jacobson  (C. 
C.  App.  8th  Dlst.)  14  L.  R.  A.  352 ;  Svanburg 
V.  FoBseen  (Minn.)  43  L.  R.  A.  427;  Bryson 
V.  McShane  (W.  Va.)  49  L.  R.  A.  527. 

As  to  validity  of  agreement  to  give  property 
at  promisor's  death,  see  prior  cases  in  this 
series,  of  Krell  v.  Codman  (Mass.)  14  L.  R.  A. 
860,  and  note;  Wright  v.  Wright  (Mich.)  28 
L.  R.  A.  196;  Kofka  v.  Rosicky  (Neb.)  25  L. 
R.  A.  207 ;  Nowack  v.  Berger  (Mo.)  81  L.  R.  A. 
810 ;  Swash  v.  Sharpstein  (Wash.)  82  L.  R.  A. 
796;  Owens  v.  McNaliy  (Cal.)  88  L.  R.  A.  869; 
Svanburg  v.  Fosseen  (Minn.)  43  L.  R.  A.  427. 
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Wright  ▼.  Raftree,  181  111.  464,  64  N.  E. 
998. 

3.  That  the  complaining  party  got  posses- 
sion and  made  improvements  under  the  con- 
tract. 

Wood  ▼.  Thomly,  68  111.  464 ;  Barrett  v. 
Geisinger,  148  111.  98,  36  N.  E.  354;  Oeer  v. 
Qoudy,  174  111.  614,  51  N.  E.  623;  Clark  v. 
Clark,  122  111.  388,  13  N.  E.  563. 

4.  That  such  improvements  were  not 
merely  what  were  required  by  good  husband- 
ry and  the  successful  use  of  the  premises  and 
for  which  the  complaining  party  was  fully 
compensated  by  the  profits  of  the  land. 

Pad  field  v.  Padfield,  92  111.  198;  Wood  v. 
Thomly,  58  111.  464. 

o.  That  the  contract  has  been  fully  per- 
formed by  the  complaining  party. 

Cronk  v.  Trumhle,  66  ifl.  428. 

6.  And  that  when  the  complaining  party 
claims  to  be  the  child  of  the  alleged  donor 
the  proof  must  be  more  direct,  positive,  ex- 
press, and  unambiguous  than  if  it  were  be- 
tween strangers;  and  if  it  be  claimed  that 
the  promisor  made  a  gift  which  was  not  com- 
pleted, and  the  gift  was  of  a  legal  estate, 
capable  of  a  legal  C9nveyance,  the  gift  is  re- 
vocable. 

Ceer  v.  Ooudy,  174  111.  614,  51  N.  E.  623. 

A  landowner,  who  may,  under  the  statute 
of  frauds,  lawfully  refuse  to  perform  an  oral 
contract  to  convey  land,  may  repudiate  the 
contract  by  conveying  the  land  to  a  third 
party,  and  the  latter  is  not  affected  by  no- 
tice of  the  prior  attempted  sale. 

Wright  v.  Raftree,  181  111.  464,  64  N.  E. 
998;  Van  Clooatere  v.  Logan,  149  111.  588,  36 
N.  E.  946. 

Messrs.  James  F.  Casey  and  D.  T. 
Smiley  for  defendant  in  error. 

Cartwright,  J.,  delivered  the  opinion  of 
the  court: 

In  November,  1891,  John  Flusky  com- 
menced an  action  of  forcible  detainer  against 
the  defendant  in  error,  John  J.  Flusky,  to 
recover  possession  of  a  farm  of  292  acres  in 
McHenry  county.  There  was  a  judgment 
against  John  J.  Flusky  before  the  justice  of 
the  peaoe,  and  he  appealed  the  cause  to  the 
circuit  court  On  July  26,  1892,  said  John 
J.  Flusky  filed  his  bill  in  said  circuit  court 
agair^st  said  John  Flusky  and  the  plaintiff  in 
error,  James  F.  Clancy,  to  enjoin  the  action  of 
forcible  detainer,  and  for  a  specific  perform- 
ance of  an  alleged  oral  contract  for  the  con- 
veyance to  him  of  said  farm.  Complainant 
alleged  that  the  defendant  John  Flusky  was 
his  father;  that  in  September,  1887,  said 
John  Flusky  agreed  that  if  complainant 
would  rent  his  own  farm,  and  move  upon  the 
farm  in  question,  and  cidtivate  and  improve 
the  same,  and  furnish  a  home  to  his  said 
father  as  long  as  he  should  desire  such  home, 
he  would  convey  the  land  to  complainant; 
that  complainant  accepted  said  agreement 
and  proposal,  took  possession,  made  improve- 
ments, and  performed  the  contract  on  his 
part ;  that  said  John  Flusky  resided  with  com- 
pl.iinant,  and  he  furnished  him  with  board, 
lodging,  and  care  until  October,  1891,  when 
he  left  complainant's  home  without  cause; 
62  L.  R.  A. 


and  that  on  July  29,  1892,  said  John  Flusky 
made  a  conveyance  of  the  land  to  James  F. 
Clancy  for  the  pretended  consideration  of 
$10,000,  while  complainant  was  in -open  pos- 
session of  the  premises  as  owner  of  the  same. 
John  Flusky  answered,  denying  that  he  was 
the  father  of  complainant,  and  denying  the 
contract  and  making  of  improvements,  and 
alleged  that  oomplainant  moved  upon  the 
premises  to  assist  in  improving  and  tilling 
the  samtf  at  complainant's  own  suggestion, 
for  which  he  was  to  pay  oomplainant  a  rea- 
sonable compensation,  either  in  a  share  of 
the  crops  or  otherwise ;  that  he  resided  with 
complainant  until  he  was  compelled  to  leave 
on  account  of  his  treatment;  and  that  he  had 
conveyed  the  premises  to  the  defendant 
Clancy  for  a  good  and  valuable  considera- 
tion. Clancy,  in  his  answer,  also  denied  the 
making  of  the  contract  and  the  making  of 
improvements  by  the  complainant,  and  al- 
lied that  he  had  paid  $10,000  for  the  prop- 
erty. Both  answers  set  up  the  statute  of 
frauds  as  a  defense  to  the  alleged  oral  con- 
tract. Replications  were  filed  to  the  an- 
swers, and  the  cause  was  referred  to  a  spe- 
cial master  in  chancery.  The  defendant 
John  Flusky  died  in  December,  1894,  after  a 
part  of  the  testimony  was  taken.  On  Octo- 
ber 26,  1897,  defendant  Clancy  filed  his  cross 
bill,  alleging  that  his  oodefendant,  John 
Flusky,  was  dead,  and  that,  not  being  a  par- 
ty to  the  forcible  detainer  suit,  he  Oould  not 
obtain  afiirmative  relief  except  by  cross  bill. 
He  prayed  for  a  writ  of  restitution  of  the 
premises,  as  grantee  of  John  Flusky.  John 
J.  Flusky  answered  the  cross  bill,  and  a  rep- 
lication to  the  answer  was  filed.  A  special 
master  reported  in  favor  of  complainant, 
finding  that  complainant  was  the  legitimate 
son  and  only  heir  of  John  Flusky,  that  the 
contract  was  made,  and  that  complainant 
performed  his  part  of  it,  except  so  far  as 
prevented  by  Jonn  Flusky,  leaving  his  home 
without  any  reasonable  cause.  He  recom- 
mended a  decree  setting  aside  the  deed  to  the 
defendant  Clanoy  as  a  cloud  upon  the  title 
of  complainant,  and  granting  the  relief 
prayed  for  in  the  original  bill.  The  cause 
was  heard  on  exceptions  to  the  report.  The 
first  exception  was  that  the  master  erred  in 
finding  that  the  complainant  was  the  legiti- 
mate son  of  John  Flusky,  but  this  exception 
was  afterwards  withdrawn,  so  that  the  find- 
ing of  that  fact  cennot  be  questioned,  and  is 
not  open  to  further  investigation.  The 
court  overruled  the  remaining  exceptions, 
confirmed  the  report,  and  entered  a  decree 
dismissing  the  cross  bill  of  Clancy,  and  de- 
claring complainant,  John  J.  Flusky,  the 
owner  in  fee  simple  of  the  premises. 

On  the  question  whether  the  alleged  con- 
tract was  made,  the  direct  evidence  consisted 
of  the  testimony  of  complainant  and  his 
daughter  that  it  was  made,  and  of  the  de- 
fendant John  Flusky  denying  it,  and  testify- 
ing that  oomplainant  moved  upon  the  farm 
without  any  agreement  of  any  sort.  There 
was  some  evidence  of  admissions  by  the  com* 
plainant  that  he  went  on  the  farm  without 
any  agreement,  and  these  alleged  admissions 
he  denied.     It  was   prov^  ^iH'f^^tf^  ^^ 
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-oomplainant  moTed  on  the  pl&ce  the  defend- 
ant John  Flusky  frequently  said  to  different 
persons  that  the  place  and  everything  there 
belonged  to  oomplainant,  and  that  he  had 
given  the  farm  to  him.  Considering  all  the 
•eividence  and  the  attendant  circumstances, 
we  conclude  that  the  facts  estahlished  by  the 
proofs  are  as  follows:  In  September,  1887, 
John  Flusky  owned  the  farm  in  question, 
and  was  living  on  it  He  wci£  eighty-seven 
years  old.  His  wife  was  dead,  and  he  had 
no  family.  Mary  Jane  Flusky,  a  daughter 
ol  the  complainant,  was  keeping  house  for 
him.  The  farm  was  not  in  good  condition, 
— was  unfenced  and  overrun  with  burrs  and 
Canada  thistles.  At  that  time  John  Flusky 
pr.>po9ed  to  complainant,  who  was  living 
upon  his  own  farm,  8  miles  distant,  that  if 
he  would  move  upon  this  farm,  and  take  pos- 
aession  of  it,  and  cultivate  and  improve  it, 
and  furnish  said  John  Flusky  a  home  with 
him,  he  would  give  complainant  the  farm. 
Complainant  considered  the  proposition  for 
about  a  week,  when  he  accepted  it,  and  rent- 
ed his  own  farm  and  moved  on  these  prem- 
ises in  pursuance  of  the  arrangement.  He 
built  necessary  wire  fences,  did  some  ditch- 
ing, and  put  in  tile,  and  put  in  a  hydraulic 
ram  to  furnish  water  for  the  stock.  He  got 
the  farm  into  a  better  state  of  cultivation, 
and  reduced  the  number  of  burrs  and  this- 
tles upon  it.  He  paid  meet  of  the  taxes  aft- 
er he  took  possession.  About  the  time  com- 
plainant went  on  the  farm,  John  Flusky 
built  a  house  upon  it  at  a  cost  of  about  $1,- 
500,  and  a  bam  that  was  worth,  perhaps, 
-$3,000.  The  parties  lived  together  in  the 
house,  and  complainant  furnished  John  Flus^ 
kj  a  home  and  cared  for  him  for  about  four 
jears,  imtil  October,  1891,  when  he  left  with- 
out any  justifiable  reason.  The  parties  were 
perhaps  both  inclined  to  be  somewhat  quar- 
relsome, and  they  had  minor  troubles  s^ut 
various  things,  but  there  was  no  sufficient 
-cause  for  leaving  the  place.  After  leaving 
the  farm,  and  bringing  the  suit  in  forcible 
-detainer,  John  Flusky  made  the  conveyance 
to  Clancy  without  any  consideration.  The 
improvements  made  by  the  complainant  were 
not  extensive,  and  the  improved  cultivation 
of  the  farm  was  only  the  result  of  good  hus- 
bandry, but  no  great  improvements  were  re- 
•quircd.  The  father  was  in  good  circumstan- 
ces, and  built  the  house  and  bam,  and  was 
otherwise   liberal    with    complainant,    and, 


among  other  things,  paid  a  mortgage  of  com- 
plainant amounting  to  $2,164.40.  Complain- 
ant was  in  the  open  and  visible  possession  of 
the  premises,  and  Clancy  had  notice  of  his 
claims  when  he  took  the  title. 

In  a  suit  for  specific  performance  of  an  al- 
leged contract  to  convey  lands,  such  contract 
must  be  shown,  and  its  material  terms  must 
be  proved.  Wright  v.  Rafiree,  181  111.  464, 
54  N.  E.  998.  When  the  alleged  contract  is 
oral,  and  the  statute  of  frauds  is  pleaded, 
there  must  have  been  such  performance  as 
will  take  the  contract  out  of  the  prohibition 
of  such  statute;  but  when  a  contract  is 
proved,  and  it  is  founded  upon  a  good  and 
valuable  consideration,  and  has  ^n  per- 
formed by  one  party,  a  court  of  equity  will 
decree  its  specific  performance  at  the  suit  of 
such  party.  The  complainant  must  show  that 
he  has  done,  and  is  ready  and  willing  to  do, 
all  the  things  that  are  required  of  nim  by 
the  agreement  according  to  its  terms;  but, 
if  that  is  the  case,  he  is  entitled  to  have  the 
other  party  perfdrm  his  part  of  it.  The 
contract  in  this  case  is  not  objectionable  to 
the  rules  of  equity,  and  the  only  question 
seems  to  be  whether  there  was  such  perform- 
ance by  complainant  that  the  statiute  of 
frauds  will  not  bar  the  remedy.  It  has  been 
repeatedly  held  that  where  a  falser  gives 
land  by  parol  to  his  son,  and  the  sou  takes 
actual  possession  of  the  land  under  the 
agreement,  and  in  reliance  upon  it,  and  per- 
forms his  part  of  such  agreement,  a  court  of 
equity  will  enforce  the  promise.  Kurtz  v. 
miner,  55  111.  514,  8  Am.  Rep.  665;  Lang- 
8ton  V.  Bates,  84  111.  524,  25  Am.  Rep.  466; 
Bohanan  v.  Boha/nan,  96  111.  591;  McDowell 
V.  Lucas,  97  111.  489;  Irwin  v.  Dyke,  114  III. 
302,  1  N.  E.  913.  The  circumstances  of 
cases  difTer  greatly,  but  we  think  this  case 
comes  fairly  within  the  rule  stated  in  these 
decisions,  and  that  the  couart  did  not  err  in 
enforcing  the  contract. 

Some  objections  are  made  to  the  procedure 
and  the  decree,  but,  having  disposed  of  the 
substantial  merits  of  the  controversy,  we  do 
not  regard  such  other  objections  of  any  im- 
portance, and  the  decree  will  be  affirmed. 

The  decree  of  the  Circuit  Court  is  affirmed 
accordingly. 

Maemder,  J.,  dissents. 

Petition  for  rehearing  overruled  Decem- 
ber 7,  1900. 


IOWA   SUPREME   COURT. 


J.  R.  VAN  FOSSEN 

V. 

Edward  C.  CLARK,  Appt. 

(113  Iowa  86.) 

'§,  Knovrledse  by  a  parchaser  of  land 
of  the  existence  of  a  nniiiance  thereon 
bj  discbarge  from  a  drain,  created  under  an 


casement  for  a  drain  across  the  land  which 
did  not  contemplate  the  creation  of  any 
Dulsance,  will  not  estop  him  from  afterward 
maintaining  an  action  to  abate  the  nuisance. 
2.  Speeial  damages  caused  by  a  nni- 
iiance are  safBcientlr  Khovrn  to  sustain 
an  action  for  damages  and  to  abate  the  nui- 
sance, where  the  discharge  upon  the  plain- 
tlfTs  land  of  the  waste  from  a  creamery  on 
neighboring  land  has  created  a  ftlthy  mud- 


Norn. — Knowledge  of  existence  of  nuisance 
when  purchasing  property  as  defense  to  ac- 
tion to  abate,  see  prior  cases  In  this  series,  of 
lAlIln  h  R.  Powder  Co.  v.  Teamer  (HI-)  7  L. 
52  L.  R.  A. 


R.  A.  2G2;  Susquehanna  Fertilizer  Co.  v.  Ma- 
lone  (Md.)  9  L.  R.  A.  737;  Baltimore  ▼.  Fair- 
Held  Improv.  Co.   (Md.)  40  L.  R.  A.  494. 
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bole  which  plaintiff  has  been  compelled  to 
fence  to  keep  his  stock  awaj  from  it,  and  the 
smell  arising  therefrom  permeates  the  air 
for  several  hundred  feet,  and  the  rental  value 
of  the  land  is  thereby  decreased. 
S.  In  an  a4Stlou  to  abate  a  nniaanee  and 
for  damages  the  recovery  is  not  limited  to 
the  damages  to  the  land  and  its  rental  value. 

(January  23,  1001.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Linn  County  in 
favor  of  plaintiff  in  an  action  broughrt  to  en- 
join the  maintenance  of  a  drain  in  such  a 
way  as  to  discharge  foul  water  upon  plain- 
tiff's property  to  his  injury.    Afprmei, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Deaeon  Sc  Oood,  for  appellant: 

The  easement  claimed  by  the  appellant 
over  the  39  aeres  in  oontrorersy  is  granted 
by  W.  W.  Gray,  the  common  owner  of  the 
entire  40  acres  by  his  deed  of  oonveyance  of 
the  acre  on  which  the  creamery  waa  situated. 

If  there  were  any  doubts  as  to  the  Ian- 
guaf^  of  this  eo4veyanoe  being  sufficient  to 
cover  this  drain  used  in  the  operation  of  the 
creamery,  the  drain  would  nevertheless  pass 
by  implication. 

Decorah  Woolen  Mill  Co.  v.  Oreer,  49 
Iowa,  492 ;  Wickersham  v.  Orr,  9  Iowa,  253, 
74  Am.  Dec.  348;  Beatty  v.  Gregory,  17 
Iowa,  109,  85  Am.  Dec.  546;  Cook  v.  Chica- 
go, B,  d  P.  R.  Co.  40  Iowa,  466. 

Tn  order  to  recover  in  this  case  plaintiff 
must  show  special  damage  accruing  to  him. 

Ottumwa  V.  Chinn,  75  Iowa,  407,  39  N.  W. 
670;  Park  ▼.  Chicago  d  8.  W.  B.  Co.  43 
Iowa,  637;  Ingram  v.  Chicago,  D.  <6  M.  B. 
Co.  38  Iowa,  676. 

Mr.  F.  I<«  Anderson^  for  appellee: 

Plaintiff  is  not  limited  in  his  recovery  to 
the  injury  to  his  real  estate. 

8  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  654; 
Wood,  Nuisances,  3d  ed.  §  866;  Baltimore  d 
P.  R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S. 
317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719. 

Sherwin,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  is  the  owner  and  operator 
of  a  cretunery  and  cheese  factory  situated 
near  the  plaintiff's  premises.  A  covered  tile 
drain  carries  the  refuse  from  the  creamery 
onto  the  plaintiff's  land,  where  it  is  dis- 
charged on  the  surface  thereof.  The  plain- 
tiff alleges  that  the  water  and  filth  so  dis- 
charged upon  his  land  emit  "noisome  smells 
and  noxious  vapors,"  causing  impure  air 
about  his  habitation  and  premises,  and  that 
he  has  suffered  damage  thereby  in  various 
ways.  The  creamery  and  factory  in  ques- 
tion were  in  operation  long  before  the  plain- 
tiff purchased  the  premises  adjacent  thereto, 
and  no  question  is  made  as  to  the  right  of 
the  defendant  to  couduct  the  waste  there- 
from through  the  plaintiff's  land.  The  ap- 
pellant does  not  plead  an  estoppel,  but  con- 
tends that  the  situation  is  practically  the 
same  as  it  was  when  the  plaintiff  bought, 
and  that  he  should  not  now  complain  of  the 
«2  L.  R.  A. 


exercise  of  the  defendant's  easement  in  hi» 
land.  Iliere  is  no  evidence  tending  to  show 
that  the  easement  given  the  defendant  or 
his  grantors  contemplated  the  creation  of  a 
nuisance  on  the  land  in  question.  In  fact,, 
all  the  evidence  which  touches  this  question 
indicates  the  right  only  to  obstruct  a  drain 
which  would  carry  the  water  and  filth  dear 
across  the  Ifiuid,  instead  oi  dischaiging  it 
thereon.  Even  if  the  plaintiff  knew  of  the 
existence  of  the  nuisance  when  he  bought^ 
that  would  not,  alone,  estop  him,  if  pleaded. 
Wood,  Nuisances,  §§  574,  576.  It  is  conced- 
ed that  the  plaintiff  can  maintain  this  ac- 
tion only  by  proving  special  damage,  lliia 
we  think  he  has  done.  It  is  shown  that  the 
discharge  from  this  drain  has  create  a  fil- 
thy mudhole,  which  the  plaintiff  was  com- 
pelled to  fence  to  keep  his  stock  away  from 
it.  There  is  also  evidence  tending  to  show 
that  the  smell  arising  therefrom  permeated 
the  air  to  a  distance  of  several  hundred  feet,, 
and  that  the  rental  value  of  the  land  wa» 
thereby  decreased.  In  Wood,  Nuisances,  ( 
609,  it  is  said  ''that  any  use  of  propertr 
.  .  .  that  corrupts  the  atmosphere  witK 
smoke,  noxious  vapors,  noisome  smells,  dust,, 
or  other  substances  or  gases  producing  in- 
jury to  property  or  to  health,  or  impairing^ 
the  comfortable  enjoyment  of  property,  is  a 
nuisance,'*'  and  "if  it  amounts  to  an  actual 
invasion  of  another's  right  it  is  actionable.'' 
In  the  same  work  (S  606)  it  is  also  said: 
"A  person  residing  or  having  a  place  of  busi- 
ness within  the  immediate  sphere  of  such  a 
nuisance  sustains  injuries  which  the  rest  of 
the  public,  who  merely  suffer  an  annoyance 
when  casually  coming  in  contact  with  it,  do 
not  sustain.  ...  It  inflicts  upon  them,, 
in  all  respects,  all  the  injury  requisite  to  en- 
able them  to  maintain  an  action."  A  nui- 
sance may  exist,  so  as  to  cause  special  dam- 
age  to  a  private  person,  where  such  damage 
is  not  susceptible  of  direct  and  positive 
proof,  and,  indeed,  such  is  frequently  the 
case.  And  in  such  cases  it  is  the  rule  that 
where  a  nuisance  is  shown  to  exist  the  law 
presumes  damage  "for  an  injury  to  the 
right,"  and  the  jury  is  given  large  discretion 
in  fixing  the  amount  thereof.  Wood,  Nui- 
sances, §  866. 

Objections  are  urged  to  the  fifth  and 
sixth  paragraphs  of  the  court's  charge,  on 
the  ground  that  they  assume  facts  not 
shown  by  the  record.  We  think  this  criti- 
cism not  merited.  Both  instructions  sub- 
mitted the  ultimate  fact  of  injury  and  dam- 
age to  the  jury.  The  instructions  asked  by 
the  defendant  and  refused  were  based  on  the 
thought  that  no  damage  could  be  recovered,, 
other  than  that  to  the  land  or  its  rental  val- 
ue. As  we  have  heretofore  said,  the  rule  in- 
voked is  too  narrow,  and  the  instructiona 
were  properly  refused.  Complaint  is  made 
of  several  rulings  on  the  introduction  of  the 
testimony,  but  a  careful  examination  of  the 
points  raised  leads  us  to  the  conclusion  that 
none  of  the  defendant's  substantial  rights 
were  thereby  affected.  We  think  the  verdict 
is  fairly  supported  by  the  evidence. 

The  fudgtnent  is  affirmed.   /    -^^^i^ 
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nXINOTS  SUPREME    C50URT. 


Louisa  MOERSCHBAEOHER,  Appi., 

V. 

SUPREME    COUNCIL  OF  THE    ROYAL 
LEAGUE. 

(188  111.  9.) 

!•  A  by-law  off  m  beitellt  soeiety  pro- 
▼tdiaar  that  auy  member  emiravinarin 
tike  saloon  bii«lme««  Bhall  stand  sus- 
pended from  that  date,  and  forfeit  all  inter- 
est in  the  beneficiary  fund,  operates,  without 
any  formal  suspension  or  notice,  to  forfeit 
the  certificate  of  one  who  had  en^ged  In 
such  business  before  the  passage  of  the  by- 
law, where  at  the  time  he  became  a  member 
the  by-laws  prohibited  members  from  engag- 
ing In  the  saloon  business,  but  proTlded  In 
■ach  case  for  forncal  suspension  and  notice 
thereof,  and  his  application  for  membership 
contained  a  stipulation  that  he  would  comply 
with  all  the  laws,  rules,  and  usages  of  the 
association  which  were  then  In  force,  or 
which  might  thereafter  be  adopted,  since  the 
new  by-law  created  no  new  ground  of  for- 
feiture, but  operated  merely  to  repeal  the 
provisions  of  the  prior  by-law  as  to  the  man- 
ner of  proceeding  in  case  of  a  Tlolation  of 
rules. 

S.  Flndiaffs  of  m  trial  court  on  the 
aaestlon  of  the  vralrer  of  a  forfeiture 
by  receiving  subsequent  pajrments  do  not 
present  any  question  of  law  for  review  on 
appeal  by  the  supreme  court  after  afflrmance 
by  the  appellate  court,  where  such  findings 
are  made  on  a  denial  of  the  facts  alleged  to 
constitute  the  waiver  after  a  demurrer  to  the 
pleading  which  set  them  up  has  been  over- 
rnled. 

(October  19,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  (Dourt,  First  District,  re- 
versing a  judgment  of  the  Circuit  Court  for 
Cook  Ck)unty  in  plaintiff's  favor  in  an  ac- 
tion brought  to  enforce  payment  of  the 
amount  alleged  to  be  due  on  a  benefit  certi- 
ficate.   Afftrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  M.  Howlaad,  vnth  Messrs. 
XontgEomery  ft  Hart,  for  appellant: 

The  receipt  of  dues  and  assessmente  by 
the  officers  of  Moerschbaecher's  lodge,  after 
Imowledge  of  the  cause  of  forfeiture, 
amounts  to  a  waiver  thereof. 

Bacon,  Ben.  Soc.  &  L.  Ins.  Ist  ed.  §  160; 
Bigh  Court,  I.  0.  of  F.  v.  Schweitzer,  171 
111.  328,  49  N.  E.  506;  Metropolitan  Safety 
Fund  Aooi.  Asso.  v.  Windover,  137  111.  432, 
27  K.  £.  538;  Grand  Lodge,  A.  0.  U.  W.  v, 
Brand,  29  Neb.  650,  46  N.  W.  95;  Railway 
Pass.  A  Freight  Conductors^  Mut.  Aid.  d 
Ben.  Asso.  v.  Tucker,  157  lU.  194,  42  N.  E. 
398,  44  N.  E.  286;  Protection  L.  Ins.  ▼. 
Foots,  79  HI.  370. 

Failure  to  tender  back  the  dues  and  as- 
seesments  paid  by  Moerschbaecher  after 
proof  of  hia  death  in  itself  amounted  to  a 
waiver  of  any  right  of  forfeiture.* 


Nora. — Ab  to  stipulation  in  polk7  against 
engaging  In  liquor  business,  see  prior  case  in 
this  series,  of  McGnrk  v.  Metropolitan  L.  Ins. 
Co.  (Conn.)  1  L.  B.  A.  563. 
52  L.  B.  A. 


Cray  v.  National  Ben.  Asso.  Ill  Ind.  539, 
11  N.  E.  477;  Erdmann  v.  Mutual  Ins.  Co, 
of  0.  of  H.  8.  44  Wis.  381;  Jolilfe  v.  Madi- 
son Mut.  Ins.  Co.  39  Wis.  111^  Underwood 
V.  Iowa  Legion  of  Honor,  66  Iowa,  137,  23 
N.  W.  300. 

Forfeitures  are  abhorrent  to  the  law.  In 
order  to  enforce  the  same,  apnollee  must 
have  stood  strictly  by  its  legal  rights. 

Hartford  Life  d  Annuity  Co.  v.  Unsell, 
144  U.  8.  439,  36  L.  ed.  496,  12  Sup.  a.  Rep. 
671;  Knickerbocker  L.  Ins.  Co.  v.  Norton,  96 
U.  S.  234,  24  L.  ed.  689;  Bacon,  Ben.  Soc.  & 
L.  Ins.  1st  ed.  S§  420,  433;  Metropolitan 
Safety  Fund  Acci.  Asso.  v.  Windover,  137 
111.  432,  27  N.  E.  538. 

The  application,  benefit  certificate,  consti- 
tution and  by-laws,  tsken  together,  consti- 
tuted the  contract  of  insurance  between 
Peter  Moerschbaecher  and  appellee. 

Covenant  Mut.  Ben.  Asso.  v.  Spies,  114 
ni.  468,  2  N.  E.  482;  Railway  Pass,  d 
Freight  Conductors^  Mut.  Aid  d  Ben.  Asso. 
V.  Robinson,  147  111.  152,  35  N.  E.  168  ^ 
Bacon,  Ben.  Soc.  &  L.  Ins.  Ist  ed.  S  184. 

Mr.  Millard  R.  Powers,  for  appellee: 

It  was  competent  for  the  appellee  to  pre- 
scribe a  declaration  and  contract  for  appli- 
cants for  membership  to  sign,  and  it  was 
lawful  for  the  parties  to  waive  the  by-law 
provision  by  substituting  the  one  set  forth 
in  the  examiner's  blank,  the  contract  being  a 
voluntary  one. 

Kiblack,  Ben.  Soc.  p.  50,  §  23;  Degogorza 
V.  Knickerbooker  L.  ins.  Co.  65  N.  Y.  235; 
Dwight  V.  Oermania  L.  Ins.  Co.  103  N.  Y* 
341,  57  Am.  Rep.  729,  8  N.  E.  654;  Angel  ft 
Ames,  Corp.  S  342;  Supreme  Council,  R.  T. 
of  T.  ▼.  Curd,  111  HI.  284;  Bacon,  Mut  Ben. 
Soc.  &  L.  Ins.  §  197,  and  cases  cited. 

Where  the  contract  contains  express  pro- 
visions reserving  the  right  to  amend  and 
change  the  by-laws,  the  society  has  the  un- 
doubted right  to  do  so. 

Fullenwtder  v.  Supreme  Council,  R.  L. 
180  111.  621,  54  N.  E.  435;  Supreme  Lodge^ 
K.  of  P.  V.  Kutscher,  179  111.  341,  53  N.  E. 
620;  Supreme  Lodge,  K.  of  P.  v.  Trebbe,  17^ 
111.  348,  63  N.  E.  730;  Supreme  Common- 
dery,  K.  of  the  G.  R.  v.  Ainsuforth,  71  Ala. 
449,  46  Am.  Rep.  332;  Stohr  v.  San  Fran- 
cisco Musical  Fund  Soc.  82  Cal.  557,  22  Pac. 
1126;  Supremo  Lodge,  K.  of  P.  v.  Knight r 
117  Ind.  489,  3  L.  R.  A.  409,  20  N.  E.  479; 
Bauer  v.  Sampson  Lodge,  K.  of  P.  102  Ind. 
262,  1  N.  E.  671;  Schmidt  r.  Supreme  Tent^ 
K.  of  M.  of  the  World,  97  Wis.  628,  73  N. 
W.  22;  Hughes  v.  Wisconsin  Odd  Fellows'^ 
Mut.  L.  Ins.  Co.  98  Wis.  292,  73  N.  W.  1015. 

Officers  of  a  mutual  benefit  society  cannot 
waive  the  provisions  of  its  constitution  and 
by-laws. 

Grcmd  Lodge,  A.  0.  U.  W.  v.  Jesse,  50  IlL 
App.  109;  Lehman  v.  Clark,  71  111.  App. 
369;  Breu)er  v.  Chelsea  Mut.  F.  Ins.  Co.  14 
Gray,  203;  Burbank  v.  Boston  Police  Relief 
Asso.  144  Mass.  434,  11  N.  E.  691;  Lyon  v. 
Supreme  Assembly  R.  8.  of  G.  F.  153  Mass. 
83,  26  N.  E.  236;  Swetf^.r^.CJiJ^^ens^  Mut.  Re- 
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Uef  8oc,  78  Me.  541,  7  Atl.  394;  McCoy  v. 
Roman  Catholic  Mut,  Ins.  Co,  ld2  Mass. 
272,  25  N.  E.  289 ;  Hansen  v.  Supreme  Lodge, 
K,  of  n,  140  111.  301,  29  N.  E.  1123 ;  Supreme 
Lodge,  K,  of  H,  v.  Keener,  6  Tex.  Civ.  App. 
267,  25  S.  W.  1085;  Bacon,  Mut.  Ben.  Soc. 
A  L.  Ins.  §§,147-426. 

Boegs,  Ch.  J.,  delivered  the  opinion  of  the 
<M>urt : 

The  appellant,  as  beneficiary  in  a  certain 
mortuary  certificate  issued  by  the  appellee 
league  admitting  one  Peter  Moerschbaecher, 
husband  of  appellant,  to  membership  in  the 
league,  was,  on  the  death  of  said  Peter, 
■awarded  judgment  in  the  sum  of  $4,000 
against  the  appellee  league  in  the  circuit 
court  of  Cook  county  in  an  action  of  assump- 
sit, but  the  appellate  court  reversed  the  judg- 
ment, and  refused  to  remand  the  cause.  This 
is  an  appeal  to  reverse  the  judgment  of  the 
appellate  court. 

The  beneficiary  certificate  in  question  was 
issued  on  the  18th  day  of  November,  1890, 
upon  an  application  made  and  signed  by  the 
said  Peter.  The  laws  of  the  order  precluded 
one  engaged  in  the  business  of  keeping  a 
saloon  from  becoming  a  member  of  the 
league,  and  provided  that,  if  any  member 
should  engage  in  or  pursue  the  occupation  or 
•employment  of  keeping  a  saloon,  "the  archon 
of  the  council  of  which  the  brother  is  a  mem- 
ber  shall,  upon  satisfactory  information, 
cause  a  written  notice  to  be  immediately 
mailed  to  the  member,  to  the  effect  that  his 
further  continuation  in  such  business  or  em- 
ployment will  forfeit  all  beneficial  rights  un- 
der his  membership,  and  that,  if  he  there- 
after continues  therein,  the  archon  shall  at 
the  next  meeting  declare  him  suspended,  in 
open  council,  from  any  and  all  benefits  of  or 
interest  in  the  W.  and  O.  B.  fund :  provided, 
however,  that,  should  the  brother  so  desire,  he 
may  remain  a  social  member ;  and  be  it  fur- 
ther provided,  should  the  brother  permanent- 
ly relinquish  said  occupation  or  employment, 
he  may  be  reinstated  by  complying  with  arti- 
•cle  7,  §  3,  subordinate  council  constitution." 
In  said  written  application  for  membership 
said  Peter  stated  that  his  occupation  was 
that  of  a  cigar  manufacturer,  and  that  he 
was  not  engaged  in  the  occupation  or  em- 
ployment of  a  saloon  keeper,  and  stipulated 
that  if  he  should  become  actively  engaged  in 
the  occupation  or  employment  of  a  saloon 
iceeper,  his  so  doing  should  forfeit  and  abso- 
lutely terminate  thereafter  all  rights,  inter- 
ests, payments,  benefits,  or  privileges  of  him- 
self, his  family,  or  beneficiaries,  under  the 
certificate  of  membership,  without  proceed- 
ings for  expulsion  or  other  proceedings  on 
the  part  of  the  league.  The  application  also 
•contained  a  stipulation  that  the  applicant 
would  comply  with  all  the  laws,  rules,  and 
usages  of  the  league  then  in  force  or  which 
might  thereafter  be  adopted  by  the  league. 
In  1801  said  Peter  engaged  actively  in  the 
occupation  of  a  saloon  keeper,  and  continued 
to  be  so  engaged  during  the  remainder  of  his 
life.  He,  however,  paid  all  assessments  and 
-dues  for  which  he  was  liable  as  the  holder  of 
a  certificate  of  membership  in  the  league, 
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with  the  right  to  mortuary  benefits.  He 
died  July  12,  1895.  On  the  28th  day  of 
March,  1893,  the  following  by-law  was  duly 
adopted  by  the  governing  body  of  the  league : 

"Sec.  3.  All  beneficial  members  of  this  or- 
der are  prohibited  from  engaging  in  or  pur- 
suing any  of  the  occupations  or  employments 
enumerated  in  the  preceding  section  of  this 
law;  and  any  member  of  the  order  who  shall, 
after  obtaining  membership  therein,  become 
engaged  in  or  pursue  any  business  or  em- 
ployment enumerated  in  section  2  of  this 
law,  shall  stand  suspended  from  and  forfeit 
all  interest  in  the  widows'  and  orphans*  ben- 
efit fund  from  and  after  the  date  of  his  en- 
gagement in  such  prohibited  business;  and 
no  benefit  or  benefits  shall  be  paid  to  the  ben- 
ficiary  or  beneficiaries  of  any  member  on  ac- 
count of  the  death  of  such  member  occurring 
while  he  is  engaged  in  any  of  said  enumer- 
ated employments." 

In  the  trial  court  the  cause  was  submitted 
to  the  court  without  a  jury,  and  without 
propositions  relative  to  the  law  applicable 
to  the  cause.  Nor  is  it  complained  the  court 
erred  in  its  rulings  as  to  the  admissibility 
of  evidence. 

The  pleadings  resulted  in  joinder  on  is- 
sues of  fact,  except  that  appellant  raised  an 
issue  of  law  by  abiding  her  surrejoinder  to 
appellee's  rejoinder  to  her  replication  to  ap- 
pellee's plea,  the  court  having  sustained  a 
demurrer  to  such  surrejoinder.  The  plea 
interposed  as  a  defense  that  said  Peter,  by 
engaging  in  the  said  prohibited  business  of 
a  saloon  keeper,  had  forfeited  all  beneficial 
rights  under  said  certificate  of  membership 
in  the  league,  and  that  the  league  had  been 
thereby  released  of  all  liability  upon  the 
3aid  certificate.  The  appellant  replied, 
among  other  replications,  that  the  archon  of 
the  council  did  not,  as  required  by  the  by- 
law of  the  league  hereinbefore  referred  to, 
notify  said  Peter  that  his  further  continua- 
tion in  said  business  of  keeping  a  saloon 
would  forfeit  all  his  rights  as  a  member  of 
the  league,  etc.,  and  did  not  in  open  council 
declare,  as  contemplated  by  said  by-law, 
that  said  Peter  should  be  suspended  from 
any  such  benefits,  etc.  The  appellee,  by  way 
of  rejoinder,  set  forth  the  by-law  adopt^ 
March  28,  1893,  hereinbefore  set  out,  and 
the  covenant  of  the  said  Peter,  in  his  written 
application,  to  comply  with  all  the  laws  of 
the  order  then  in  force  or  thereafter  duly  en- 
acted, and  relied  upon  said  by-law  as  ef- 
fective from  and  after  the  date  of  its  pass- 
age. Appellant  filed  a  surrejoinder,  alleg- 
ing that  the  by-law  of  1893  in  question  was 
adopted  subsequent  to  the  engagement  of 
said  Peter  in  the  business  of  keeping  a  sa- 
loon. The  court  properly  sustained  a  de- 
murrer to  this  surrejoinder.  The  by-law 
created  no  new  ground  of  forfeiture.  It  had 
operation  only  to  repeal  a  prior  by-law 
which  regulated  the  manner  in  which  the 
league  should  proceed  in  case  a  member  had, 
in  violation  of  the  by-laws  of  the  league  and 
the  terms  of  his  application  for  membership, 
engaged  in  the  prohibited  occupation.  The 
power  and  right  to  pass  it  was  reserved 
when  said  Peter  was  admitted  to  member- 
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ship,  and  he  expressly  covenanted  to  obey 
«nd  be  bound  by  all  by-lawa  so  adopted.  Wc 
-cannot  say  it  was  unreasonable,  and,  conced- 
ing that  it  could  not  be  given  retrospective 
effect,  it  waa  clearly  effective  and  legal  pro- 
apectively.  Supreme  Lodge,  K,  of  P.  v. 
Kuiacher,  179  111.  340,  53  N.  E.  620;  Fullen- 
wider  v.  Supreme  Council,  R.  L,  180  111.  621, 
•54  N.  £.  485.  The  court  did  not  err  in  sus- 
iaining  the  demurrer  to  said  surrejoinder. 

The  only  other  question  presented  by  the 
briefs  of  counsel  is  the  contention  of  appel- 
lant that  the  appellee  league  waived,  or  had 
become  eatopp^  to  interpose  as  a  defense, 
<ihe  fact  that  said  assured  had  engaged  in 
business  as  a  saloon  keeper.  The  ju(Q;ment 
of  the  appellate  court  is  conclusive  as  to  all 
questions  of  fact  or  mixed  questions  of  law 
-and  fact.  The  facts  recited  in  the  judgment 
of  the  appellate  court  are:  "That  Peter 
Moerschbaecher,  the  assured,  agreed  by  his 
contract  with  appellant  that  no  beneiits 
should  become  due  to  the  beneficiary  named 
4n  his  certificate  of  membership  by  reason 
of  the  death  of  the  said  Peter  Moerschbaech- 
er occurring  while  engaged  in  the  business  of 
saloon  keeper ;  that  said  Peter  Moerchbaech- 
er  died  while  engaged  in  the  business  of  a  sa- 
loon keeper,  and  that  no  benefits  or  right  to 
benefits  accrued  to  appellee  by  reason  of  his 
death  thus  occurring;  and  that  the  effect  of 
the  contract  of  Peter  Moerschbaecher  with 
Appellant  was  not  changed  by  any  conduct 
or  waiver  upon  the  part  of  appellant,  so  as 
to  entitle  the  beneficiary  named  in  the  con- 
tract to  any  right  to  benefits  by  reason  of 
the  death  of  Peter  Moerschbaecher  occurring 
while  engaged  in  the  business  of  a  saloon 
keeper." 

The  appellant,  by  one  of  her  replications 
{as  amended)  to  the  plea  exhibited  by  the 
league,  averred  that  the  league  "accepted 
from  the  said  Peter  the  quarterly  dues  and 
assessments  for  the  benefit  of  its  widows' 
and  orphans'  fund  well  knowing  the  said 
Peter  had  become  engaged  in  the  occupation 
of  a  saloon  keeper,"  and  prayed  judgment 
"if  the  said  defendant  ought  to  be  admitted 
or  received,  against  its  own  acceptance  of 
quarterly  dues  and  assessments  as  aforesaid, 
to  plead  the  plea  by  it  firstly  above  pleaded 
in  this  suit,  t.  e.,  'that,  by  reason  of  the  said 
Moerschbaecher  becoming  engaged  in  the  oc- 
cupation or  employment  of  saloon  keeper,  it, 
the  said  defendant,  became  discharged  from 
all  liability  upon  the  said  benefit  certificate 
to  the  plaintiff.*"  The  league  interposed  a 
demurrer  to  this  replication,  but  the  court 
held  the  replication  to  be  good.  Thereupon 
the  league  filed  a  rejoinder,  denying  and  put- 
ting at  issue  the  averments  of  facts  set  forth 
in  the  replication.  This  issue  was  deter- 
mined by  tbe  trial  judge,  sitting  as  the  trior 
of  the  issues  both  of  law  and  fact,  in  favor 
of  the  appellant.  The  appellate  court  re- 
versed the  decision  of  the  trial  court,  and  in 
the  judgment  of  reversal  recited  its  findings 
that  the  assured,  in  violation  of  his  agree- 
ment, had  engaged  in  the  business  of  keep- 
ing a  saloon,  was  engaged  in  that  prohibited 
■calling  at  the  time  of  his  death,  and  that  the 
league  had  not,  by  way  of  waiver  or  estop- 
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pel,  lost  the  right  to  insist  said  violation  of 
the  contract  of  insurance  relieved  the  league 
from  all  liability  to  pay  the  mortuary  bene- 
fit contemplated  by  the  contract  or  policy 
of  insurance.  The  definition  of  ''waiver" 
and  of  "estoppel"  is  a  matter  of  law.  Wheth- 
er the  facts  exist  in  any  given  case  which 
are  requisite  to  being  the  case  within 
such  legal  definition  is  a  question  of  fact. 
The  ultimate  inquiry  whether  a  waiver  or 
estoppel  has  arisen  or  exists  involves  consid- 
eration of  both  the  proofs  and  the  legal  defi- 
nition, and  is  a  mixed  question  of  law  and 
fact.  The  findings  of  the  appellate  court 
on  questions  of  that,  character  are  conclusive 
in  this  court,  and  may  not  be  here  reversed. 
Hayward  v.  Merrilly  94  111.  349,  34  Am.  Rep. 
229;  Meyer  y.  Butterbrodt,  146  lU.  131,  34 
N.  E.  152;  St.  Louis  Nat,  Stock  Yards  v. 
Wiggins  Ferry  Co,  102  111.  614;  Toledo,  St. 
L.  d  K.  0.  R.  Co.  V.  Clark,  147  111.  171,  35  N. 
E.  167 ;  Chicago  d  W.  /.  R,  Co.  v.  Flynn,  154 
111.  448,  40  N.  E.  332;  Mobile  d  0.  R,  Co.  v. 
Maasey,  152  111.  144,  38  N.  E.  787.  No  ques- 
tion of  law  is  presented  for  our  decision  as 
to  the  said  waiver  or  estoppel. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 

Rehearing  denied  December  12,  1900. 


Charles  GILLESPIE,  Plff.  in  Err., 

V. 

PEOPLE  of  the  State  of  Illinois. 
(188  III.  176.) 

1.  A  fltatnte  makins  it  nnlawfiil  to 
prevent,  or  attempt  to  prevent,  an 
employee  from  Join  ins  any  lawful 
labor  orsanimation,  or  to  discharge  an 
employee  because  of  his  connection  with  such 
an  organization,  and  providing  a  penalty 
therefor  (Hurd's  Rev.  Stat.  1899,  chap.  48, 
I  32),  Is  void,  since  the  right  to  terminate 
a  contract,  subject  to  liability  to  respond  In 
a  civil  action  for  an  unwarranted  termina- 
tion, is  within  the  protection  of  the  provi- 
sions of  the  state  and  Federal  Constitutions, 
which  guarantee  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law. 

*A.  An  unconstitational  diKcrimination 
in  favor  of  union  -workmen  1b  made  In 
violation  of  Const,  art.  4,  i  22,  prohibiting 
the  passage  of  any  local  or  special  law  grant- 
ing to  any  corporation,  association,  or  indi- 
vidual any  special  or  exclusive  privilege,  im- 
munity, or  franchise,  by  Hurd's  Rev.  Stat. 
1899,  chap.  48,  §  .32,  making  it  a  misdemeanor 
to  discharge  an  employee  because  of  his  con- 
nection with  any  lawful  labor  organization. 

(December  20,  1900.) 

ERROR  to  the  Vermilion  County  Court  to 
review  a  judgment  convicting  defendant 
of  violating  the  statute  against  attempting 
to  coerce  workmen  to  refrain  from  uniting 
with  labor  unions.     Reversed. 


Note. — This  is  a  novel  question,  about  the 
only  other  authority  on  which  seems  to  be  the 
prior  case  of  State  v.  Julow  (Mo.)  29  L.  B.  A. 
257,  cited  In  the  opinion.  /      r\r\r%lr> 
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Statement  by  XacvnAo't  J*: 

This  ia  a  criminal  action,  bcued  upon  on 
information  illed  in  the  county  court  of  Ver- 
milion county  by  the  state's  attorney  of  that 
county,  charging  the  plaintiff  in  error, 
Charles  Gillespie,  with  violating  g  32  of 
chapter  48,  entitled  "Employment."  Hurd's 
Rev.  Stat.  1899.  Said  §  32  is,  "An  Act  to 
Protect  Employees  and  Guarantee  Their 
Right  to  Belong  to  Labor  Organizations," 
approved  June  17,  1893,  in  force  July  1, 
1893,  and  is  as  follows:  "That  it  shall  be 
unlawful  for  any  individual  or  member  of 
any  firm,  or  agent,  officer,  or  employee  of 
any  company  or  corporation  to  prevent,  or 
attempt  to  prevent,  employees  from  forming, 
joining,  and  belonging  to  any  lawful  labor 
organization,  and  any  such  individual,  mem- 
ber, agent,  officer,  or  employee  that  coerces  or 
attempts  to  coerce  employees  by  discharging 
or  threatening  to  discharge  from  their  em- 
ploy or  the  employ  of  any  firm,  company,  or 
corporation,  because  of  their  connection  with 
such  lawftd  labor  organization,  shall  be 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion shall  be  fined  in  any  sum  not  exceeding 
$100,  or  be  imprisoned  for  not  more  than  six 
months,  or  both,  in  the  discretion  of  the 
court"  HuTd's  Rev.  Stat  1899,  p.  844.  The 
original  information  omsisted  of  two  counts, 
but  by  leave  of  court  an  amended  informa- 
tion was  filed,  consisting  of  four  counts. 
The  first  count  of  the  information  charges 
that  defendant  below,  Charles  Gillespie,  un- 
lawfully and  wilfully  attempted  to  prevent 
one  Reuben  Gibbons,  an  employee  of  his, 
from  belonging  to  a  certain  lawful  labor  or- 
ganization, by  discharging  him  from  his  em- 
ployment; said  lawful  IslSot  organization  be- 
ing Local  Union  No.  269  of  the  United 
Brotherhood  of  Carpenters  and  Joiners  of 
America,  lawfully  organized,  etc.  The  sec- 
ond count  of  the  information  charges  that 
Charles  Gillespie  unlawfully  and  wilfully  at- 
tempted to  coerce  one  Reuben  Gibbons,  an 
employee  of  his,  by  dischaiging  him  from 
his  service  because  Gibbons  was  a  member  of 
a  certain  lawful  labor  organization,  being 
Local  Union  No.  260  of  the  United  Brother- 
hood of  Carpenters  and  Joiners  of  America, 
lawfully  organized.  The  third  count 
charges  tliat  Charles  Gillespie  unlawfully 
and  wilfully  attempted  to  coerce  Reuben  Gib- 
bons, an  employee  of  his,  into  withdrawing 
from  a  certain  lawful  labor  organization,  by 
threatening  to  discharge  him  from  his  serv- 
ice because  Gibbons  was  a  member  of  the 
said  lawful  labor  organization,  being  Local 
Union  No.  269  of  said  brotherhood,  etc.,  law- 
fully organized.  The  fourth  count  of  the  in- 
formation charges  that  Charles  Gillespie  un- 
lawfully and  wilfully  attempted  to  coerce 
Gibbons,  then  an  employee  of  his,  into  with- 
drawing from  a  lawful  labor  organization, 
by  discharging  Gibbons  from  the  service  of 
Charles  Gillespie  because  Gibbons  was  a 
member  of  said  lawful  labor  organization, 
being  Local  Union  No.  269,  etc.,  lawfully  or- 

Sinized,  etc.  The  plaintiff  in  error,  Charles 
illespie,  moved  to  quash  the  information 
upon  the  ground  that  the  statute  upon  which 
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it  was  founded  was  unooostitutional  and 
void,  as  being  in  conflict  with  certain  provi- 
sions of  the  Federal  Constitution  and  of  ther 
Constitution  of  Illinois.  This  motion  waa 
overruled,  and  the  defendant  pleaded  "Not 
guilty."  After  the  evidence  had  all  been  in- 
troduced, plaintiff  in  error  made  a  motion 
asking  the  court  to  exdude  the  evidence  and 
discharge  the  plaintiff  in  error  upon  the 
ground  that  the  statute  on  which  the  indict^ 
ment  whs  based  was  unconstitutional  and 
void  as  being  in  conflict  with  certain  provi- 
sions of  the  Federal  and  state  Constitutions; 
but  this  motion  was  denied  by  the  court 
Instructions  were  then  given  by  the  court  to* 
the  jur^,  but  certain  infitructiona  asked  by 
the  plamtiff  in  error,  setting  up  the  uncon- 
stitutionality of  said  statute^  were  refused 
by  the  court.  The  jury  returned  a  verdict 
finding  the  plaintiff  in  error  guilty  aa 
charg^  In  the  inf ormainon.  A  motion  for  a. 
new  trial  was  tiien  made  by  the  plaintiff  in 
error,  which  was  overruled.  The  plaintiff^ 
in  error  then  moved  in  arrest  of  judgment; 
also,  upon  the  ground  of  the  unconstitution- 
ality of  the  statute;  but  this  motion  was 
overruled  by  the  court  The  court  thereup- 
on rendered  judgment  ordering  the  plaintijff 
in  error  to  pay  to  the  people  a  flne  of  $25> 
and  costs^  and  to  stand  oommitted  to  tho 
county  jail  until  the  said  flne  and  costs  were 
paid.  The  present  writ  of  error  is  sued  out 
for  the  purpose  of  reviewing  the  judgment 
so  rendered  by  the  court  below,  llie  plain- 
tiff in  error,  Charles  Gillespie,  lives  in  the 
town  of  Danville^  Vermilitm  county,  and  ia 
engaged,  as  a  contractor,  in  the  building 
trade.  As  such  contractor,  he  employed  a. 
number  of  carpenters,  and,  at  the  time  the 
present  controversy  arose,  was  employing 
carpenters  known  as  "nonunion"  men.  Reu- 
ben Gibbons,  the  prosecuting  witness,  had 
been  employed  by  plaintiff  in  error  for  about 
ten  months,  but  his  emplojrment  was  by  the 
day,  reckoning  ten  hours  to  the  day,  at  22  V^ 
cents  an  hour,  or  $2.25  per  day.  Gibbona 
was  employed  for  no  definite  length  of  time, 
but  only  by  the  day.  While  so  employed,  h» 
ioincd  what  was  called  a  "union  labor  organ- 
ization." It  is  admitted  that  the  union 
which  he  joined  was  a  lawful  labor  organi- 
zation. Plaintiff  in  error  had  heard  that 
Gibbons  was  going  to  join  the  union,  but  did 
not  in  any  way  interfere  or  molest  him  in  so 
doing.  But  after  he  became  a  member  plain- 
tiff in  error  informed  him  that  he  could  not 
give  him  employment  if  he  desired  to  b^(Hig 
to  the  union,  claiming  that  the  labor  unicms 
were  enemies  of  his  in  business,  and  that  it 
would  not  be  consistent  for  him,  under  vthe 
circumstances,  to  employ  union  help. 
Plaintiff  in  error  stated  to  Gibbons  that  if 
he  desired  to  remain  in  his  employment,  he 
would  have  to  quit  the  union,  and  that,  if  he 
did  not  desire  to  quit  the  unaon,  he  would 
have  to  lo<^  elsewhere  for  employment  and 
that  he  could  do  as  he  desired.  Gibbons 
then  left  the  emplojrment  of  the  plaintiff  in 
error,  whereupon  this  information  was  filed, 
and  this  pnoseoution  was  oommenced. . 
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tf«tar0.  PenweU  St  Uadley,  for  plain- 
tiff in  error: 

The  l^slature  has  no  power,  under  the 
pretense  of  exercising  polioe  powers  ol  the 
state,  to  enact  laws  not  necessary  to  the 
preservation  of  the  health  and  safety  of  the 
<xMnmunity,  that  will  be  oppressive  and  bur- 
densome upon  the  citizens. 

Toledo,  W,  d  W,  R.  Co.  v.  Jacks<mvUle,  67 
III.  40,  16  Am.  Rep.  611;  King  v.  Davenport, 
^8  111.  314,  38  Am.  Hep,  89. 

Or  to  pass  laws  impairing  the  obligation 
•of  contracts,  the  right  to  contract  or  termi- 
nate contracts. 

People  V.  Jackson  d  M,  PI.  Road  Co.  0 
Mich.  307. 

The  terms  "life,"  "liberty,"  and  "proper- 
ty" are  representative  terms,  and  cover 
every  right  to  which  a  member  of  the  body 
p<4itic  is  entitled  under  the  law. 

2  Story,  Const.  5th  ed.  9  1960;  Ritchie  v. 
People,  155  111.  98.  29  L.  R.  A.  79,  40  N.  E. 
454;  People  ex  rel.  Manhattan  8av,  Inat,  v. 
Otie,  90  N.  Y.  48;  State  v.  GoodwiU,  33  W. 
Va.  179,  6  L.  K.  A.  621,  10  S.  E.  286;  State 
v.  Julow,  129  Mo.  163,  29  L.  R.  A.  257,  31  S. 
W.  781. 

''The  law  of  the  land"  and  "due  process  of 
law"  are  the  legal  equivalents  of  each  other. 

Cooley,  Const.  Lim.  6th  ed.  431. 

Property  is  placed  in  the  same  category 
with  liberty  and  life. 

Wynehamer  v.  People,  18  N.  Y.  478; 
Ritchie  v.  People,  155  111.  98,  29  L.  R.  A.  79, 
40  N.  E.  454;  Ruhstrat  v.  People,  185  111. 
133,  49  L.  R.  A.  181,  57  N.  E.  41. 

Labor  is  property.  The  rights  to  contract 
and  terminate  contracts  are  property  rights. 

Riichie  v.  People,  155  lU.  98,  29  L.  R.  A. 
79,  40  N.  E.  454;  Frorer  v.  People  uee  of 
School  Fufid,  141  111.  172,  16  L.  R.  A.  492, 
31  N.  E,  395 ;  Braceioell  Coal  Co,  v.  People, 
147  lU.  71,  22  L.  R.  A.  340,  35  N.  E.  62; 
Millett  V.  People.  117  111.  295,  57  Am.  Rep. 
869,  7  N.  E.  631. 

Where  a  statute  does  not  relate  to  persons 
or  things  as  a  class,  but  to  particular  per- 
sons or  things  as  a  class,  it  is  a  special,  as 
contradistinguished  from  a  general,  law. 

State  ew  rel.  Lionberger  v.  Tolle,  71  Mo. 
645;  State  ex  rel,  Harria  y,  Herrmann,  75 
Mo.  340;  Cooley,  Const.  Lim.  299,  391 ;  Lipp- 
man  v.  People,  175  111.  106,  51  N.  E.  872; 
Ruhstrat  v.  People,  185  111.  133,  49  L. «.  A. 
181,  57  N.  E.  41;  Eden  y.  People,  161  111. 
297,  32  N.  E.  659,  43  N.  E.  1108. 

Messrs,  L.  M.  Kent  and  C.  H.  Beok- 
withv  with  Mr.  8.  O.  Wilsosy  for  defend- 
ant in  error: 

The  presumption  of  the  law  is  that  the 
l^slature,  in  enacting  this  statute,  did  not 
violate  the  Constitution  by  so  doing,  and  it 
has  further  become  the  law  of  this  state  that 
to  doubt  the  constitutionality  of  a  statute  is 
to  resolve  in  favor  oi  it. 

Endlich,  Interpretation  of  Statutes,  S 
524;  HawtlMmy.  People,  109  111.  302,  50 
Am.  Rep.  610. 

Hie  statute  applies  to  all  laboring  people 
who  wish  to  belong  to  a  labor  union,  a  mat- 
ter of  choice  with  the  individual  himself. 

It  was  objected  in  Vogel  y.  Pekoe,  157  HI. 
52L.R.A. 


339,  30  L.  R.  A.  491,  42  N.  E.  386,  that  this 
legislation  was  unconstitutional,  on  the 
ground  of  being  class  legislation;  yet  this 
court  in  that  case  sustained  the  statute. 

Bohn  V.  Weeks,  50  111.  App.  236. 

The  offense  is  the  act  of  coercion. 

Davis  V.  State,  30  Ohio  L.  J.  342. 

Mapnader,  J.,  delivered  the  opinion  of 
the  court: 

The  question  raised  by  the  motion  to  quash 
the  information,  by  the  motion  to  exclude 
the  evidence  and  discharge  the  plaintiff  in 
error,  by  the  refusal  of  instructions  asked  by 
the  plaintiff  iu  error,  and  by  the  overruling 
of  the  motion  in  arrest  of  judgment,  is  the 
constitutionality  of  the  statute  of  June  17, 
1893,  set  forth  in  full  in  the  statement  pre- 
ceding this  opinion.  The  provisions  of  the 
Constitution  of  this  state  which  the  act  in 
question  is  said  to  contravene  are:  First, 
I  1  of  article  2  of  the  Bill  of  Rights,  which 
provides  that  "all  men  are  by  nature  free 
and  independent,  and  have  certain  inherent 
and  inalienable  rights.  Among  these  are 
life,  liberty,  and  the  pursuit  of  happiness;" 
second,  §  2  of  article  2  of  the  Bill  of  Rights, 
which  declares  that  "no  person  shall  be  de- 

S rived  of  life,  liberty,  or  property  without 
ue  process  of  law;"  third,  §  22  of  article  4 
of  the  state  Constitution,  wherein  the  legis- 
lature is  prohibited  from  passing  any  local 
or  special  law  "granting  to  any  corporation, 
association,  or  individual  any  spedaJ  or  ex- 
clusive privilege,  immunity,  or  franchise 
whatever."  The  provision  of  the  Constitu- 
tion of  the  United  States  with  which  the 
statute  in  question  is  said  to  be  in  conflict 
is  §  1  of  the  14th  Amendment,  which  pro- 
vides that  "no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privil^es 
or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the 
laws."  It  may  be  assumed  that  plaintiff  in 
error  attempted  to  do  the  act  with  which  he 
is  charged,  and  that  it  lay  in  his  power  to 
discharge,  or  attempt  to  discharge,  Reuben 
Gibbons  from  his  employment  because  of  his 
connection  with  the  union  labor  organiza- 
tion, which  is  admitted  to  have  been  a  lawful 
labor  organizaticm.  Upon  this  assumption, 
the  question  squarely  arises  whether  or  not 
the  statute  in  question  contravenes  the  ]pro- 
visions  of  the  state  and  Federal  Constitu- 
tions above  quoted.  The  terms  "life,"  "lib- 
erty," and  "property"  are  representative 
terms,  and  intended  to  cover  every  right,  to 
which  a  member  of  the  body  politic  is  enti- 
tled under  the  law.  These  terms  include  the 
right  of  self-defense,  freedom  of  speech,  reli- 
gioutf  and  political  freedom,  exemption  from 
arbitrary  arrests,  the  right  freely  to  buy  and 
sell  as  others  may.  Indeed,  they  may  em- 
brace all  our  liberties,  personal,  civil,  and 
political,  including  the  rights  to  labor,  to 
contract,  to  terminate  contracts,  and  to  ac- 
quire property.  None  of  these  liberties  and 
rights  can  be  taken  awjiy,  except  by  due  pro- 
cess of  law.    2  Story,  Const.  5th  ed.  8  1950. 
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The  rights  of  life,  liberty,  and  property  em- 
brace whatever  is  necessary  to  secure  and  ef- 
fectuate the  enjoyment  of  those  rights.  The 
rights  of  liberty  and  of  property  include  the 
right  to  acquire  property  by  labor  and  by 
contract.  Ritchie  v.  People,  155  111.  98,  29 
L.  R.  A.  79,  40  N.  E.  454.  If  an  owner  can- 
not be  deprived  of  his  property  without  due 
process  of  law,  he  cannot  be  deprived  of  any 
of  t^e  essential  attributes  which  belong  to 
the  right  of  property  without  ^ue  process  of 
law.  Labor  is  property.  The  laborer  has 
the  same  right  to  sell  his  labor,  and  to  con- 
tract with  reference  thereto,  as  any  other 
property  owner.  The  right  of  property  in- 
volves, as  one  of  its  essential  attributes,  the 
right,  not  only  to  contract,  but  also  to  termi- 
nate coBtracts.  Ritchie  v.  People,  155  111. 
98,  29  L.  R.  A.  79,  40  N.  E.  454 ;  State  v.  Ju- 
low,  129  Mo.  163,  29  L.  R.  A.  257,  31  S.  W. 
781.  In  the  case  at  bar  the  contract  between 
plaintiff  in  error  and  Gibbons  was  not  for 
any  definite  period  of  time,  but  Gibbons  was 
employed  by  the  day,  at  so  much  per  hour. 
In  view  of  what  bias  been  said,  it  cannot  be 
doubted  that  the  plaintiff  in  error,  Charles 
Gillespie,  had  a  right  to  terminate  his  con- 
tract, if  he  had  one,  with  Reuben  Gibbons, 
subject  to  civil  liability  for  any  termination 
which  should  be  unwarranted.  One  citizen 
cannot  be  compelled  to  give  employment  to 
another  citizen,  nor  can  anyone  be  compelled 
to  be  employed  against  his  will.  The  act  of 
1893,  now  under  consideration,  deprives  the 
employer  of  the  right  to  terminate  his  oon- 
tract  with  his  employee.  The  right  to  ter- 
minate such  a  contract  is  guaranteed  by  the 
organic  law  of  the  state.  The  legislature  is 
forbidden  to  deprive  the  employer  or  em- 
ployee of  the  exercise  of  that  right.  The 
legislature  has  no  authority  to  pronounce  the 
performance  of  an  innocent  act  criminal, 
when  the  public  health,  safety,  comfort,  or 
welfare  is  not  interfered  with.  The  statute 
in  question  says  that  if  a  man  exercises  his 
constitutional  right  to  terminate  a  contract 
'vtiih  his  employee,  he  shall,  without  a  hear- 
ing, be  punished  as  for  the  commission  of  a 
crime. 

In  passing  upon  the  validity  of  a  statute 
similar  to  the  act  of  1893^  the  supreme  court 
of  Missouri,  in  the  case  of  State  v.  Julow, 
120  Mo.  163,  29  L.  R.  A.  257,  31  S.  W.  781, 
has  well  said:  "The  law  under  review  de- 
dares  that  to  be  a  crime  which  consists  alone 
in  the  exercise  of  a  constitutional  right,  to 
wit,  that  of  terminating  a  contract,— one  of 
the  essential  attributes  of  property;  indeed, 
property  itself,  under  preceding  definitions. 
.  .  .  But  the  fact^  as  charged,  as  already 
seen,  is  not  a  criipe,  and  will  not  be  a  crime, 
so  long  as  constitutional  guaranties  and  con- 
stitutional prohibitions  are  respected  and 
enforced.  If  an  owner,  etc.,  obeys  the  law 
on  which  this  prosecution  rests,  he  is  thereby 
deprived  of  a  right  and  a  liberty  to  contract 
or  terminate  a  contract  as  all  others  may. 
If  he  disobeys  it,  then  he  is  punished  for  the 
performance  of  an  act  wholly  innocent,  un- 
less, indeed,  the  doing  of  suoh  act,  guaran- 
teed by  the  organic  law,  the  exercise  of  a 
right  of  which  the  legislature  is  forbidden  to 
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deprive  him,  can  by  that  Body  be  conclusively 
pronounced  criminal.  We  deny  the  power  of 
the  legislature  to  do  this, — ^to  br&nd  as  an 
offense  that  which  the  Constitution  desig- 
nates and  declares  to  be  a  right,  and  there- 
fore an  innocent  act;  and  consequently  we 
hold  that  the  statute  which  professes  to  ex- 
ert such  a  power  is  nothing  more  or  less- 
than  a  'l^islative  judgment,'  and  an  attempt 
to  deprive  all  who  are  included  within  its- 
terms  of  a  constitutional  right,  without  due 
process  of  law."  Here  the  employment,  as- 
has  already  been  stated,  was  by  the  day ;  and 
at  the  end  of  each  day  there  was  no  obliga- 
tion on  the  part  of  Gillespie  to  furnish  an- 
other day's  work,  and  no  obligation  on  the 
part  of  Gibbons  to  labor  for  Gillespie.  At 
the  time  of  the  alleged  offense  there  was  in 
fact  no  contract  of  employment,  but  at  that 
time  Gillespie  said,  in  substance,  to  Gibbons,. 
"I  am  not  employing  union  men,  and,  if  you 
belong  to  the  union,  you  can  look  elsewhere 
for  employment."  This  was  not  a  crime  on 
the  part  of  the  plaintiff  in  error,  Gillespie. 
His  sole  offense  consisted  in  refusing  to  give 
employment  to  a  man  who  belonged  to  m^ 
union  labor  organization.  In  other  words^ 
he  merely  exercised  his  constitutional  right 
of  terminating  a  contract,  or  refusing  to 
make  a  contract.  Liberty  includes,  not  only 
the  right  to  labor,  but  to  refuse  to  labor,, 
and  consequently  the  right  to  contract  to  la- 
bor or  for  labor,  and  to  terminate  such  con- 
tracts, and  to  refuse  to  make  such  contracts. 
The  legislature  cannot  prevent  persons  who 
are  sui  juris  from  laboring,  or  from  making 
such  contracts  as  they  may  see  fit  to  make 
relative  to  their  own  lawful  labor;  nor  has- 
it  any  power  by  penal  laws  to  prevent  any 
person,  with  or  without  cause,  from  refusing^ 
to  employ  another,  or  to  terminate  a  oon- 
tract  with  him,  subject  only  to  the  liability  to 
respond  in  a  civil  action  for  an  unwarranted 
refusal  to  do  that  which  has  been  agreed 
upon.  Hence  we  are  of  the  opinion  that  this 
act  contravenes  those  provisions  of  the  state 
and  Federal  Constitutions  which  guarantee 
that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of  law. 
In  addition  to  what  has  already  been  said,, 
we  regard  this  act  as  unconstitutional  as  be- 
ing in  violation  of  §  22  of  article  4  of  the 
state  Constitution,  as  above  quoted.  The 
act  certainly  does  grant  to  that  class  of  la- 
borers who  belong  to  union  labor  organiza- 
tions a  special  privil^e.  The  employer,  if 
he  discharges  a  union  man  from  his  employ- 
ment, is  liable  to  be  ptmished  as  having  com- 
mitted a  crime.  But  he  is  not  subject  to  pun- 
ishment if  he  should  discharge  from  his  em- 
ployment a  nonunion  laboring  man.  An  un- 
warrantable distinction  is  t£us  drawn  be- 
tween workingmen  wbo  belong  to  union  la- 
bor organizations  and  workingmen  who  do 
not  belong  to  such  organizations.  That  is  to 
say,  the  statute  does  not  relate  to  persons 
and  things  as  a  class,  or  to  all  workingmen,. 
but  only  to  those  who  belong  to  a  lawful  la- 
bor organization;  that  is  to  say,  a  labor 
union.  Where  a  statute  does  this, — ^where 
it  does  not  relate  to  persons  or  things  as  a. 
class,  but  to  particular  persons  or  things  of 
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A  dau, — ^it  is  a  epeoial,  as  distinguished 
iiom  a  general,  law.  State  ex  rcL  Lionher- 
gcr  V.  Tolle,  71  Mo.  645;  State  ex  rel.  Harris 
Y.  Herrmann,  76  Mo.  340.  We  concur  in  the 
following  view  of  this  subject,  expressed  by 
the  supreme  court  of  Missouri  in  State  v. 
Julow,  129  Mo.  163,  29  L.  K  A.  257,  31  S. 
W.  781 :  "Here  a  non  trade-union  man  or 
non  labor-union  man  oould  be  discharged 
vithout  ceremony,  without  let  or  hindrance, 
whcneTer  the  employer  so  desired,  with  or 
without  reason  therefor,  while,  in  the  case 
of  a  trade-union  or  labor-union  man,  he  could 
not  be  discharged  if  such  discharge  rested  on 
the  ground  of  his  being  a  member  of  such 
an  organization.  In  other  words,  the  legis- 
lature have  undertaken  to  limit  the  power 
of  the  owner  or  employer  as  to  his  right  to 
contract  with  or  to  termirjite  a  contract 
with  particular  persons  of  a  class,  and  there- 
fore the  statute  which  does  this  is  a  special, 
and  not  a  general,  law,  and  therefore  viola- 
tive of  the  Constitution."  Judge  Cooley,  in 
his  work  on  Ck>nstitutional  Limitations,  6th 
ed.  pp.  481-483,  says:  "A  statute  would 
not  be  constitutional  .  .  .  which  should 
select  particular  individuals  from  a  class  or 
locality,  and  subject  them  to  peculiar  rules, 
or  impose  upon  them  special  obi  igiat ions  or 
burdens,  from  which  others  in  the  same  lo- 
cality or  class  are  exempt.  .  .  .  Every- 
one has  a  right  to  demand  that  he  be  gov- 
erned by  general  rules,  and  a  special  statute 
which,  without  his  consent,  singles  his  case 
oat  as  one  to  be  regulated  by  a  different  law 
from  that  which  is  applied  in  all  similar 
oases,  would  not  be  legitimate  legislation, 
but  wovJd  be  such  an  arbitrary  mandate  as 
ia  not  within  the  province  of  free  govern- 
ments." 

For  the  reasons  above  stated,  we  are  of 
the  opinion  that  the  statute  in  question  is 
unconstitutional  and  void,  and  that  the  court 
below  erred  in  not  quashing  the  information 
and  discharging  the  plaintiff  in  error.  Ac- 
cordingly, the  judgment  of  the  County  Court 
of  Vermilion  County  ia  reversed,  and  the 
cause  is  remanded  to  that  court>  with  direc- 
tions to  dismiss  the  prosecution. 


Theodore  NOEL,  Appt,, 

V, 

PEOPLE  of  the  State  of  Illinois. 

(187  111.  687.) 

1.     Tbe    attempt   to    vest   an    arbitrary- 
poorer  in  tlie  board  of  pbarntacy  by 

the  pharmacy  act,  |  8  (Hurd's  Rev.  Stat. 
1897,  pp.  1075,  1076),  to  say  who  shall  and 
who  shall  not  sell  the  usual  domestic  and 
proprietary  remedies  in  villages  and  other 
localities,  and  Just  exactly  what  they  are  al- 
lowed to  sell,  without  in  any  way  regal  at  Ing 
or  controlling  the  discretion  thereby  vested 


In  the  board,  is  an  unjust  and  unconstitu- 
tional discrimination  between  persons  com- 
ing within  the  same  class. 

2.  A  la'vr  "vrliicli  invests  any  board  or 
body  off  officials  with  a  discretion  purely 
arbitrary,  and  which  may  be  exercised  in  the 
interests  of  a  favored  few,  is  invalid. 

3.  The  arrant  to  reffiiitered  pbarma* 
cistK,  by  Hurd's  Rev.  Stat.  1897,  pp.  1075, 
1076,  of  the  right  to  sell  patent  and  pro- 
prietary medicines  without  requiring  them  to 
malce  any  inspection  or  examination  of  the 
same,  but  denying  such  right  of  sale  to  all 
other  persons,  firms,  or  corporations,  is  the 
grant  of  a  special  and  exclusive  privilege  In 
violation  of  Const,  art.  4,  |  22. 

4.  A  statute  probibitiny  tbe  com- 
ponndlns  of  medicines  and  the  sale  of 
the  same  as  thus  compounded,  unless  such 
compounding  and  sale  shall  be  made  by  a 
registered  pharmacist,  may  be  upheld  to  that 
extent  as  constitutional,  although  other  por- 
tions of  the  act  respecting  the  sale  of  patent 
and  proprietary  medicines  and  domestic 
remedies  are  unconstitutional. 

(Carter,  J.,  dU$ent9.) 

(October  19,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Cook  County  Criminal  Court  hold- 
ing him  liable  for  a  penalty  for  alleged  vio- 
lation of  the  pharmacy  act.    BeveraA. 

Statement  by  Maunder,  J. : 

This  is  an  action  of  debt^  brought  by  the 
people  of  the  state  of  Illinois  against  Theo. 
Noel,  the  appellant,  to  recover  a  penalty  for 
the  violation  of  S  2  of  the  pharmacy  act.  On 
September  1,  1899,  a  judgxnent  was  rendered 
before  a  justice  of  the  peace  in  Cook  county 
on  the  verdict  of  a  jury  against  the  appel- 
lant, and  in  favor  of  the  appellees,  for  $20 
and  costs.  An  appeal  was  taken  by  the  ap- 
pellant to  the  criminal  oourt  of  Cook  coun- 
ty, where  the  cause  was  submitted  to  the 
court  for  trial  without  a  jury,  and  on  Febru- 
ary 2,  1900,  judgment  was  rendered  for  the 
people  against  the  appellant  for  $20  and 
costs.  The  present  appeal  is  prosecuted 
from  such  judgment  of  the  criminal  oourt  of 
Cook  county.  Ever  since  1880  appellant 
has  been  and  is  engaged  in  preparing  and 
selling  in  various  forms,  but  principally  in 
a  powdered  state,  a  kind  of  iron  ore,  called 
"VitflB-Ore."  This  ore,  when  it  has  been 
mined  and  exposed  for  some  years  to  the  air, 
becomes  disintegrated  or  slaked,  somewhat 
like  burned  limestone.  When  it  has  reached 
this  stage,  if  it  be  put  in  water  it  makes  an 
agreeable,  subacid  drink,  which  possesses,  or 
is  claimed  to  possess.,  valuable  medicinal 
qualities.  Appellant  puts  it  up  in  pow- 
dered form,  in  scaled  packcges,  from  two 
ounces  in  weight  upward,  and  in  this  form 
it  is  distributed  and  sold.  In  addition  to 
this  Vitse-Ore,  the  appellant  has  been  and 
is  manufacturing  and  selling  a  number  of 


Note. — ^For  cases  in  this  series  as  to  the 
validity  of  statutes  making  discriminations  or 
giving  examiners  discretion  to  dispense  with 
requirements,  see  State  v.  Vandersluls  (Minn.) 
6  Ii.  B.  A.  119;  Iowa  Bclectic  Medical  College 
A8BO.  ▼.  Schraeder  (Iowa)  20  L.  B.  A.  856; 
52  L.  R.  A. 


State  V.  Knowles  (Md.)  49  L.  R.  A.  695 ;  State 
V.  Randolph  (Or.)  17  L.  R.  A.  470;  State  v. 
Pennoyer  (N.  H.)  5  L.  R.  A.  709;  Scholie  v. 
State  (Md.)  50  L.  R.  A.  411;  Be  Day  (111.^ 
50  L.  R.  A.  619. 
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other  mediciMal  artidefl,  such  aa  tooth  pow- 
dets  hair  tonic,  complexion  cream,  etc.  His 
place  of  buflinees  is,  and  for  some  years  has 
been,  at  860  Weat  Polk  street,  in  Chicago, 
where  he  employs  a  large  force  of  men  and 
women,  preparing  and  putting  up  these  va^ 
rious  articles  in  sealed  packages,  boxes,  bot- 
tles, etc,  and  shipping  them  out  by  freight, 
express,  or  mail  to  his  agents.  He  does  not 
sell  at  retail  any  more  than  an  ordinary 
wholesale  merchant;  but»  if  applied  to,  sella 
one  or  more  sealed  packages  or  articles,  as 
the  applicant  may  desire.  As  general  man- 
ager of  the  business,  he  employs  his  son.  Dr. 
Joseph  Noel,  a  graduate  of  the  Jefferson 
Medical  College  of  Philadelphia,  and  a  physi- 
cian, who  has-been  engaged  for  several  years 
in  general  practice,  and  is  regularly  lioenaed 
to  practise  medicine  in  the  state  of  Illinois. 
On  October  30,  1897,  appellant  applied  to 
the  state  board  of  pharmacy,  at  Springfield, 
for  a  license  to  sell  his  products,  tendering 
with  such  application  the  statutory  fee  of 
$1  therefor ;  but  the  board  refused  to  grant 
said  license,  without  giving  any  reason  for 
such  refusal.  On  June  28,  1890,  a  person 
in  appellant's  employment  sold  a  package  of 
said  vitne-Ore;  and  the  person  so  selling  it 
was  not^then  a  registered  pharmacist,  or  as- 
sistant registered  pharmacist,  or  a  pharmap 
ciart's  apprentice.  The  purchaser  of  said 
package  paid  a  dollar  for  it  The  package 
was  put  in  evidence.  It  was  in  a  strong 
paper  bag,  securely  sealed  up,  and  contained 
about  two  ounces  of  the  powder,  labeled 
"Concentrated  Compound  Extract  of  Vitae- 
Ore  Elixir,"  etc.  It  is  admitted  that  appel- 
lant's place  of  business  was  not  a  drug  store, 
and  that  drugs  were  not  kept  there. 

Mr.  E.  A.  Sherburne,  for  appellant: 

If  the  legislature  is  powerless  to  confer 
the  power  to  appoint  to  office  upon  particular 
corporations  (Lasher  v.  People,  183  111.  226, 
47  L.  B.  A.  802,  55  N.  E.  663),  is  it  not 
equally  powerless  to  direct  the  governor  to 
appoint  a  pharmacy  board  from  the  members 
of  a  certain  corporation  or  association? 

The  enactment  directly  violates  the  provi- 
sion of  the  Constitution  prohibiting  the  leg- 
islature from  passing  any  law  "granting  to 
any  corporation  or  individual  any  speciiS  or 
exclusive  privilege." 

Lake  Vtew  v.  Rose  HiU  Cemetery  Co,  70 
111.  194,  22  Am.  Rep.  71;  Austin  v.  Murray, 
16  Pidc.  121. 

This  prohibition  of  a  man  selling  his  own 
wares  amounts  to  a  "confiscation"  of  his 
property. 

Chicago  v.  Netcher,  183  111.  104,  48  L.  R. 
A.  261,  55  N.  K.  707. 

This  act  gives  to  the  board  of  pharmacy 
the  power  arbitrarily  to  take  from  a  man  the 
right  to  sell  at  retail  his  own  property,  his 
own  manufacture,  and  confer  that  right  up- 
on any  other  person  it  pleaaes,  without  giv- 
ing a  reason  why. 

Re  Taylor  and  City  of  Winnipeg,  11  Mani- 
toba L.  R.  420. 

Why  should  a  "wholesale  druggist"  have  a 
privilege  denied  to  other  citizens? 

Messrs,  Gabriel  J.  Norden  and  Kltt 
62  L.  R.  A. 


Gould,  with  MvMra.  Obarlee  8.  Demeen 
and  Fred  L.  Fake,  for  the  People. 

Marnader,  J.,  delivered  the  opinion  of 
the  court: 

Upon  the  trial  of  this  ooae  in  the  court  be- 
low, the  appellant  asked  the  court  to  hold  as 
law,  in  the  decision  of  the  case,  several  prop- 
ositions of  law  questioning  the  constitu- 
tionality of  §§  2  and  8  of  the  act  of  the  leg- 
islature of  Illinois  entitled  "An  Act  to  Regu- 
late the  Practice  of  Pharmacy  in  the  State 
of  Illinois,"  em  amended  and  in  force  July  1, 
1805.  Hurd's  Rev.  Stat.  (Dl.)  1897,  pp. 
1075,  1076.  These  propositions  of  law  were 
refused  by  the  trial  court,  and  to  the  ruling 
of  the  court  in  this  regard  exception  was 
duly  taken  by  the  appellant.  The  questicm 
thus  presented  for  our  consideration  is  the 
constitutionality  of  said  §§2  and  8  of  the 
pharmacy  act.  Section  2  is  as  follows:  "It 
shall  be  unlawful  for  any  person  not  a  reg- 
istered pharmacist  within  the  meaning  of 
this  act  to  open  or  conduct  any  pharmacy, 
dispensary,  drug  store,  apothecary  shop  or 
store,  for  the  purpose  of  retailing,  com- 
pounding, or  dispensing  drugs,  medicines,  or 
poisons,  and  any  person  violating  the  provi- 
sions of  this  section  shall  be  liable  to  a  pen- 
alty of  not  less  than  twenty  nor  more  Uian 
one  hundred  dollars  for  every  sudi  violation : 
provided,  however,  that  notiiing  in  this  act 
shall  prevent  any  person  or  persons  owning 
a  druff  store  or  pharmacy  who  shall  employ 
and  place  in  active  and  personal  charge  of 
the  same  a  registered  pharmacist,  and  that 
nothing  herein  contained  shall  apply  to  nor 
in  any  manner  interfere  with  the  practice  of 
any  physician,  or  prevent  him  from  supply- 
ing to  his  patients  such  articles  as  may  seem 
to  him  proper,  nor  with  the  exclusively 
wholesale  business  of  any  wholesale  drug- 
gist; nor  with  the  sale  of  patent  and  propri- 
etary medicines  and  domestic  remedies  by 
retail  dealers  in  localities  as  hereinafter  pro- 
vided." Section  8  of  the  act  is  as  follows: 
"The  board  of  pharmacy  may  in  their  discre- 
tion issue  permits  to  persons,  firms,  or  cor- 
porations engaged  in  business  in  villages  or 
other  localities,  empowering  them  to  sell  the 
usual  domestic  remedies  and  proprietary 
medicines  under  such  restrictions  as  the 
board  of  pharmacy  may  deem  proper.  Each 
applicant  for  this  permit  shall  pay  to  the 
said  board  the  sum  of  one  dollar  before  said 
permit  shall  issue.  Said  permit  shall  spe- 
cifically state  just  what  the  holder  thereof  is 
allowed  to  sell."  Section  4  of  the  act  is  as 
follows:  "The  term  *drug  store'  or  'phar- 
macy' shivll  for  all  purposes  of  this  act  be 
construed  to  mean  a  store,  shop,  or  other 
place  of  business  where  dru^,  medicines,  or 
poisons  are  compounded,  dispensed,  or  sold 
at  retail." 

The  proviso  to  §  2  provides  that  nothing 
contained  in  the  act  shall  apply  to  or  inter- 
fere with  the  sale  of  patent  and  proprietary 
medicines  and  domestic  remedies  by  retail 
dealers  in  localities  "as  hereinafter  pro- 
vided." The  words  "as  hereinafter  pro- 
vided" refer  to  §  8  f»f  the  act.  The  latter 
section  confers  upon  the  board  of  pharmacy 
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the  power,  in  their  disoretion,  to  issue  per- 
mits to  persons,  firms,  or  corporations  en- 
gaged in  Dusiness  in  villages  or  other  locali- 
ties, empowering  them  to  sell  the  usual  do- 
metstie  remedies  and  proprietary  medicines 
under  such  restrictions  as  the  board  may 
deem  proper.  It  is  manifest  that  S  8  ▼ests 
an  arbitrary  power  in  the  board  of  phar- 
macy to  say  who  shall  and  who  shall  not 
sell  the  usual  domestic  and  proprietary  rem- 
edies in  villages  and  other  localities,  and 
just  exactly  what  they  are  allowed  to  sell. 
Section  8  in  no  wav  regulates  or  controls  the 
discretion  vested  thereby  in  the  board.  The 
oflicial  discretion  conferred  upon  the  board  is 
unregulated,  and  not  subjected  to  any  per- 
manent provisions  operating  generally  and 
impartially.  No  conditions  are  prescribed 
upon  which  the  permit  authorizing  the  sale 
of  the  usual  domestic  remedies  and  propri- 
etary medicines  is  to  be  issued.  A  law 
which  thus  invests  any  board  or  body  of  of- 
ficials with  a  discretion  which  is  purely  ar- 
bitrary, and  which  may  be  exerrnsed  in  the 
interest  of  a  favored  few,  is  invalid.  It 
makes  an  unjust  discrimination  between  per- 
sons c<Mning  within  the  same  class.  A  per- 
son, firm,  or  corporation  engaged  in  business 
in  a  yillage  or  other  locality  may  sell  these 
domestic  remedies  and  prcmrietary  medicines 
if  a  permit  is  obtained  from  the  board  of 
pharmacy,  provided  such  board  sees  fit,  in 
its  discretion,  and  under  such  restrictions  as 
it  may  deem  proper,  to  issue  such  permit. 
The  board  is  thus  authorized  to  confer  a  priv- 
ilese  upon  one  person,  firm,  or  corporation, 
and  to  deny  the  same  privilege  to  any  other 
person,  firm,  or  corporation,  and  is  not  re- 
quired to  be  governed,  in  doing  so,  by  any 
fixed  rules  or  regulations,  but  may  be  moved 
thereto  only  by  its  own  caprice  or  favoritism. 
Laws  thus  conferring  discretionary  and  arbi- 
trary power  upon  statutory  officials  are  not 
only  invalid  for  the  reasons  already  stated, 
but  amount,  in  effect,  to  a  delegation  by  the 
legislature  of  its  legislative  functions  to  the 
board  or  ofllcials  in  question.  The  legisla- 
ture undoubtedly  has  the  power,  in  the  in- 
terest of  the  public  health,  to  pass  a  law  reg- 
ulating the  disposition  of  these  domestic 
remedies  and  proprietary  medicines ;  but,  in- 
stead of  doing  so,  in  §  8,  it  has  abdicated  its 
own  power  upon  the  subject,  and  conferred 
su4Sh  power  upon  the  board  of  pharmacy,  to 
be  exercised  according  to  the  discretion  of 
the  board.  Cicero  Lumber  Co.  v.  Cicero,  170 
III.  9,  42  L.  R.  A.  696,  51  N.  E.  758;  Cairo 
▼.  Feuchter,  159  111.  153,  42  N.  E.  308;  Mor^ 
mouth  V.  Popely  183  111.  634,  56  N.  E.  848. 

But,  independentlv  of  the  considerations 
thus  far  presented,  %  2  not  only  forbids  any 
person  to  compound  or  dispense  drugs  or 
medicines,  and  sell  the  drugs  or  medicines  so 
compounded  at  retail,  unless  such  person  is 
a  registered  pharmacist,  but  it  also  forbids 
any  person  to  sell  patent  and  proprietary 
malicines  and  domestic  remedies  at  retail 
unless  such  person  is  a  registered  pharma- 
cist. In  other  words,  a  druggist  is  not  only 
forbidden  by  §  2  to  sell  drugs  compounded 
by  himself,  unless  he  or  his  employee  is  a 
registered  pharmacist,  but  he  is  also  forbid- 
62  L.  R.  A.  10 


den  to  sell  patent  and  proprietary  medicines 
and  domestic  remedies  not  compounded  by 
himself,  unless  he  or  his  emp^pyee  is  a  reg- 
istered pharmacist.  Section  2  thus  confers 
upon  registered  pharmacists  the  exclusive 
right  to  sell  at  retail  patent  and  proprietary 
medicines  and  domestic  remedies.  This  is 
apparent  from  the  last  clause  of  the  proviso 
to  S  2.  The  fact  that  the  sale  of  these  rem- 
edies in  certain  localities  is  mentioned  as  an 
exception  makes  it  clear  that  their  sale  in 
other  places  was  included  in  the  prohibition 
with  all  other  drugs,  medicines,  and  poisons. 
''When  the  legislature  has  attached  a  proviso 
to  a  section,  the  natural  presumption  is 
that,  but  for  the  proviso^  the  enacting  part 
of  the  statute  would  have  included  the  sub- 
ject-matter of  the  proviso."  23  Am.  &  Eng. 
Ene.  Law,  p.  437.  The  act  contains  nowhere 
any  provision  for  the  inspection  or  analysis 
of  these  patent  or  proprietary  medicines  by 
the  registered  pharmacists  who  are  clothed 
with  the  power  to  sell  them.  Undoubtedly 
the  legislature  has  the  right,  under  the  po- 
lice power,  to  pass  enactments  for  the  bene- 
fit and  promotion  of  the  public  healtiL  B:it 
it  is  well  settled  that  the  exercise  of  the 
police  power  must  be  limited  to  such  meas- 
ures as  are  designed  to  promote  the  public 
health,  the  public  morals,  the  public  safety, 
or  the  public  welfare.  Chicago  v.  U etcher, 
183  111.  104,  48  L.  R.  A.  261,  56  N.  E.  707. 
When  it  can  be  seen  from  the  provisions  of 
a  crtatuite  that  it  has  no  tendency  to  pro- 
mote the  public  health,  safety,  morals,  com- 
fort, or  welfare,  the  courts  are  authorized 
to  declare  it  invalid.  It  is  unquestionably 
true  that  the  state  has  as  much  right  to  reg- 
ulate the  sale  of  patent  and  proprietary 
medicines  and  domestic  remedies  as  it  has 
to  regulate  the  sale  of  any  other  kinds  of 
medicines  and  remedies.  But  these  patent 
and  proprietary  medicines  and  remedies  are 
generally  put  up  in  sealed  packages.  In  this 
form  they  can  as  well  be  sold  by  any  per- 
son as  by  a  registered  pharmacist.  The 
vice  of  the  present  pharmacy  act  is  that  it 
gives  to  the  registered  pharmacists  the  ex- 
clusive privilege  of  selling  these  patent  and 
proprietary  medicines  and  remedies,  and  ex- 
cludes all  other  persons  from  doing  so,  while 
at  the  same  time  it  makes  no  requirement 
of  such  registered  pharmacists  tnat  they 
make  any  analysis,  inspection,  or  examina- 
tion of  the  same.  In  this  regard  the  act 
gives  to  r^stered  pharmadsts  a  monopoly 
of  the  business  of  selling  patent  medicines, 
without  in  any  manner  protecting  the  public 
health,  llie  public  health  is  not  protected 
by  limiting  these  sales  to  registered  phar- 
macists, who  make  no  examination  of  wliat 
the^  sell.  Counsel  for  the  people  claim  that 
registered  pharmacists  are  more  likely  to 
know  the  qualities  of  these  patent  medicines 
than  other  persons  who  are  not  registered 
pharmacists.  But  registered  pharmacists 
will  be  as  apt  as  other  men  to  sell  such  pat- 
ent medicines  as  there  is  a  public  demand 
for,  when  they  are  relieved  of  all  responsibil- 
ity for  the  character  of  such  medicines,  and 
are  not  required  in  any  way  to  guarantee 
their  character,  or  adaptability  to  the  cures 
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which  they  claim  to  effect.  Section  2  of  ar- 
ticle 2  of  the  Constitution  of  this  state  pro- 
Tides  that  "no  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  process 
of  law."  Involved  in  the  right  to  own  prop- 
erty is  the  ri^ht  to  sell  it;  and  when  the 
owner  is  deprived  of  the  right  to  sell  his 
property  he  is  deprived  of  his  property, 
within  the  meaning  of  the  Constitution,  be- 
cause there  is  thereby  taken  from  him  one 
of  the  incidents  of  owtiership.  Section  22  of 
article  4  of  the  Constitution  provides  that 
**the  general  assembly  shall  not  pass  local  or 
special  laws  .  .  .  for  .  .  .  granting 
to  any  corporation,  association,  or  individ- 
ual any  special  or  exclusive  privilege,  im- 
munity, or  franchise  whatever."  To  confer 
upon  registered  pharmacists  the  right  to  sell 
these  patent  and  proprietary  medicines, 
without  requiring  them  to  make  any  inspec- 
tion or  examination  of  the  same,  is  to  con- 
fer upon  tliem  a  special  and  exclusive  privi- 
lege, in  violation  of  said  §  22  of  article  4, 
when  at  the  same  time  such  right  of  sale  is 
denied  to  all  other  persons,  firms,  or  corpo- 
rations. 

The  views  thus  expressed  are  sustained 
by  a  decision  made  by  the  supreme  court  of 
Minnesota  in  the  case  of  State  v.  Donaldson, 
41  Minn.  74,  42  N.  W.  781.  In  that  case 
the  supreme  court  of  Minnesota,  in  com- 
menting upon  the  pnyvisions  of  an  act  simi- 
lar to  the  pharmacy  act  of  this  state,  says: 
"The  manifest  purpose  of  the  act  was  to 
protect  the  public  against  the  mistakes  and 
Ignorance  of  incompetent  and  unskilled  per- 
sons in  the  preparation  and  sale  of  drugs 
and  medicines.  .  .  .  This  is  the  ex- 
pressed object  of  the  general  provisions  of 
this  act.  They  all  look  to  the  protection  of 
the  health  and  lives  of  the  public  by  restrict- 
ing the  business  of  preparing  and  dispens- 
ing or  selling  drugs  and  medicines  to  those 
who  have  the  requisite  knowledge  and  skill 
on  the  subject.  .  .  »  Now,  it  is  a  matter 
of  common  knowledge  that  what  are  called 
'patent'  or  'proprietary'  medicines  are  pre- 
pared ready  for  immediate  use  by  the  pub- 
lic, put  up  in  packages  or  bottles  labeled 
with  the  name,  and  accompanied  with  wrap- 
pers containing  directions  for  their  use  and 
the  conditions  for  whdch  they  are  specifics. 
.  •  .  There  is  nothing  that  calls  into  use 
any  skill  or  science  on  the  part  of  the  one 
who  sells  them.  One  man  can  do  it  just  as 
well  as  another.  .  .  .  The  fact  that  the 
seller  is  a  pharmacist^  of  itself,  furnishes 
no  protection  to  the  public.  .  .  .  Merely 
to  limit  their  sale  to  pharmacists  would  fur- 
nish no  protection  to  the  public,  without 
some  further  regulation  as  to  inspection  or 
analysis  that  would  tend  to  exclude  from 
sale  those  that  might  be  injurious  to  health, 
or  something  requiring  pharmacists  to  exer- 
cise their  skill  and  science  in  determining 
the  quality  and  properties  of  such  as  they 
sold.  If  we  turn  to  our  statute,  we  find  an 
entire  absence  of  any  such  provisions. 
.  .  .  Had  the  act  made  pharmacists  re- 
sponsible for  tlieir  quality,  this  might  have 
had  some  tendency  to  protect  the  public" 
After  disposing  of  the  suggestion,  as  being 
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"too  uncertain  and  attenuated  to  be  entitled 
to  any  weight,"  that  the  mere  fact  of  limit- 
ing the  sale  to  pharmacists  would  tend  to 
protect  the  public,  because  they  would  be 
more  likely  than  others  to  know  the  quali- 
ties of  patent  medicines,  the  court  then  pro- 
ceeds as  follows:  "In  the  absence  of  some 
other  regulations,  a  statute  merely  limiting 
tlie  sale  of  patent  medicines  to  a  particular 
class  would  not  and  could  not  have  any  nat- 
ural or  reasonable  tendency  to  protect  the 
public.  Such  a  law  would  not  go  far  enou^ 
to  amount  to  a  police  regulation.  It  woiad 
be  irerely  giving  a  certain  class  of  men  a 
mor4>]x>ly  of  the  trade.  This  is  not  within 
the  police  power  of  the  state.  ...  A 
law  enacted  in  the  exercise  of  the  police 
power  must  in  fact  be  a  police  law.  If  it 
be  a  law  for  the  protection  of  public  health, 
it  must  be  a  health  law  having  some  relation 
to  public  health  .  .  .  If  it  is  apparent 
on  the  face  of  the  act  that  its  provisions, 
from  their  very  nature,  cannot  and  will  not 
conduce  to  any  legitimate  police  purpose,  it 
is  the  right  as  well  as  the  duty  of  the  court 
to  pronounce  it  invalid,  as  in  excess  of  legis- 
lative power,  and  an  arbitrary  and  imwar- 
ranted  interference  with  the  right  of  the 
citizen  to  pursue  any  lawful  occupation. 
According  to  the  construction  claimed  for  it> 
the  provision  of  the  act  as  to  the  sale  of  pat- 
ent or  proprietary  medicines  would  be  of 
just  this  character.  It  would  be  giving  phar- 
macists a  monopoly  of  the  business,  without 
in  any  maimer  protecting  public  health." 
The  reasoning  of  the  Minnesota  court  is  pre- 
cisely applicable  to  the  case  at  bar,  for  the 
reason  that  in  the  Illinois  pharmacy  act,  as 
was  the  case  with  the  Minnesota  pharmacy 
act,  there  is  an  entire  absence  of  any  re^lar 
tion  as  to  such  inspection  or  analysis  of 
these  patent  or  proprietary  medicines  by  reg- 
istered pharmacists  as  would  tend  to  exclude 
from  saJe  those  medicines  that  might  be  in- 
jurious to  health;  nor  is  there  anything  in 
the  Illinois  act  requiring  registered  pharma- 
cists to  exercise  their  skill  and  science  in  de- 
termining the  (quality  or  properties  of  such 
patent  or  proprietary  medicines  as  they  may 
sell. 

We  are,  however,  not  disposed  to  hold 
that  the  whole  act  is  unconstitutional  be- 
cause of  the  limitation  of  the  right  to  sell 
these  patent  or  proprietary  medicines  to 
such  persons  as  are  registered  pharmacists. 
An  act  of  the  legislature  may  be  opposed 
in  some  of  its  provisions  to  the  Constitution, 
while  others,  standing  by  themselves,  would 
be  unobjectionable.  The  fact  that  a  part  of 
a  statute  may  be  unconstitutional  will  not 
authorize  the  courts  to  declare  the  remain- 
der void,  unless  all  the  provisions  are  so  con- 
nected in  subject-matter,  and  are  so  depend- 
ent on  each  other,  that  the  legislature  will 
not  be  presumed  to  have  passed  the  one 
without  the  other.  The  valid  and  invalid 
provisions  may  even  be  contained  in  the  same 
section,  and  yet  be  perfectly  distinct  and 
separate,  so  that  the  one  may  stand  though 
the  other  must  fall.  Where  a  statute  at- 
tempts to  accomplish  two  or  more  objects, 
and  is  void  as  to  one,  it  may  still  be  com- 
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plete  and  valid  as  to  the  other.  Cooley, 
Const.  Lim.  5th  ed.  pp.  211-213 ;  Cicero  Lum- 
ber Co.  V.  Cicero,  176  111.  9,  42  L.  R.  A.  69(5, 
51  N.  E.  768;  People  ew  rel.  Bradley  v.  Illi- 
nois  State  Reformatory,  148  111.  413,  23  L. 
R.  A.  139,  36  N.  E.  76;  Donnersberger  v. 
Prendergast,  128  HI.  229,  21  N.  E.  1;  Peo- 
ple ex  rel.  Miller  v.  Cooper,  83  111.  585; 
Uinze  v.  People  ea>  rel,  Halhert,  92  III.  406; 
23  Am.  A  £ng.  Enc.  Law,  pp.  225-227,  and 
notes.  An  examination  of  the  pharmacy 
act,  as  amended  and  in  force  on  July  1,  1895, 
will  show  that  it  had  in  view  the  accom- 
plishment of  two  objects.  One  of  these  is 
to  prohibit  the  compounding  of  medicines, 
and  the  sale  of  the  same  as  thus  compounded, 
unless  such  compounding  and  sale  shall  be 
made  by  a  registered  pharmacist.  The  other 
object  is  to  prohibit  the  sale  of  patent  and 
proprietary  medicines  and  domestic  remedies 
by  any  other  person  than  a  r^stered  phar- 
macist. One  case  contemplated  by  the  stat- 
ute is  where  the  druggistor  other  person  puts 
up  prescriptions,  or  compounds  medicines, 
and  then  sells  them,  while  the  other  case  con- 
templated by  the  statute  is  the  sale  of  pat- 
'  ent  and  proprietary  nwdicines  and  domestic 
remedies  without  the  compoimding  and  put- 
ting up  of  the  same  by  the  person  selling 
ihem.  The  distinction  thus  indicated  is 
clearly  shown  in  §§  2,  8,  and  14  of  the  act. 
While,  therefore!,  we  hold  the  act  to  be  in- 
valid in  the  respect  already  pointed  out,  we 
yet  hold  it  to  be  valid  so  far  as  it  applies 
to  persons  retailing,  compounding,  or  dis- 
pensing drugs,  medicines,  or  poisons,  where 
the  person  so  retailing  has  at  the  same  time 
put  up  or  prepared  or  compounded  the  drugs 
or  medicines  so  sold  by  him. 

For  the  reasons  above  indicated,  we  are 
of  the  opinion  that  the  trial  court  erred  in 
refusing  to  hold  as  law  the  propositions  of 
law  submitted  to  it  by  the  appellant  upon 
the  trial  below. 

Accordingly  the  judgment  of  the  Criminal 
Court  of  Cook  County  ie  reversed,  and  the 
cause  is  remanded  to  that  court  for  further 
proceedings  in  accordance  with  the  views 
herein  expressed. 

Carter,  J.,  dissents. 

Petiton  for  rehearing  denied  December  6, 
1000. 


•     David  E.  FISKE,  App*., 

V, 

PEOPLE  of  the  State  of  Illinois  ea>  rel,  S. 
B.  RAYMOND. 

(188  111.  206.) 
1.  An  ordinance  arivlmar  a  monopoly  to 
anion  labor  on  city  contracts  by  provid- 
ing that  all  such  contracts  shall  contain 
a  stipulation  that  none  but  union  labor  will 
be  employed  is  Told  as  malcing  an  unconsti- 


tutional discrimination  between  different 
classes  of  citizens,  and  because  it  lays  down 
a  rule  which  restricts  competition  and  in- 
creases the  cost  ot  work. 

a.  A  restriction  of  the  Honrs  of  labor 
on  city  contracts  to  eight  hours  per  day 
by  a  contract  providing,  in  accordance  with 
Chicago  Uev.  Code,  i  1687,  for  the  forfeiture 
of  the  contract  in  case  laborers  work  more 
than  eight  hours  in  one  day,  is  unconstitu- 
tional as  an  idfringement  upon  the  freedom 
of  contract. 

8.  An  objection  to  the  validity  of  a 
contract  for  a  street  Improvement  not 
made  in  the  court  below  cannot  be  considered 
on  appeal  from  a  Judgment  of  sale  for  non- 
payment of  a  special  assessment. 

4.  A  variance  betiveen  the  description 
of  a  pnbllc  Improventent  in  the  esti- 
mate of  cost  and  the  description  in  the  ordin- 
ance providing  therefor  is  an  objection  which 
should  be  made  in  the  original  proceeding 
for  the  confirmation  of  the  assessment,  and, 
under  act  1897,  i  66,  not  having  been  made 
there,  cannot  be  set  up  in  an  application  for 
Judgment  of  sale  for  the  assessment. 

(December  20,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Cook  County  Court  directing  a 
sale  of  certain  property  for  a  street  improve- 
ment assessment.    Affirmed. 

Statement  by  M agmder,  J. : 

This  is  an  appeal  from  a  judgment  of  sale 
of  certain  lots  located  in  Cook  County,  for 
the  nonpayment  of  a  special  assessment 
levied  by  the  city  of  Chicago  for  curbing, 
grading,  and  pavinj^  South  Ashland  avenue 
from  the  street-railway  right  of  way  on 
West  Twelfth  street  to  the  street-railway 
right  of  way  on  Twenty-second  street.  The 
appellant  filed  objections  to  the  entry  of 
judgment  and  order  of  sale  against  his  prop- 
erty, which  objections  were  all  overruled. 
Juagment  was  entered  as  prayed  for  in  the 
application  of  the  county  collector.  Thia 
appeal  is  prosecuted  from  said  judgment. 

Mr.  George  "W.  Wilbur  for  appellant. 
Meaars,  Charles  M.  Walker  and  Denis 
E«  Sullivan  for  appellee. 

Magrnder,  J.,  delivered  the  opinion  of 
the  court: 

1.  The  first  objection  urged  by  the  appel- 
lant is  that  a  certain  ordinance  passed  by 
the  city  of  Chicago  on  October  17,  1898,  is 
unconstitutional  and  void.  Among  the  ob- 
jections to  the  entry  of  judgment  and  order 
of  sale  was  objection  No.  12,  which  is  as 
follows : 

"The  county  court  has  no  jursidiction  here- 
in, because  the  original  assessment  proceed- 
ings, which  are  the  basis  of  the  application 
herein,  are  contrary  to  the  Constitution  of 
the  state  of  Illinois,  and  are  therefore  void, 
for  the  reason  that  on,  to  wit,  the  17  th  day 


Note. — For  earlier  cases  in  this  series  as  to 
ordinance  requirement  of  union  labor,  see 
Adams  v.  Brenan  (111.)  42  L.  R.  A.  718;  Atlan- 
ta V.  Stein  (Oa.)  61  L.  R.  A.  336. 

As  to  statutory  regulation  of  hours  of  labor, 
see  People  v.  Phyfe  (N.  Y.)  19  L.  R.  A.  141, 
and  note.  For  later  cases  in  this  series,  see 
Low  V.  Bees  Printing  Co.  (Neb.)  24  L.  R.  A. 
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702;  Ritchie  v.  People  (III.)  29  L.  R.  A.  79: 
State  V.  McXally  (La.)  36  L.  R.  A.  683;  Hold- 
t-n  V.  Hardy  (Utah)  37  L.  R.  A.  103;  State  v. 
Ilolden  (Utah)  37  L.  R.  A.  108:  Short  v.  Bul- 
lion. B.  &  C.  Mln.  Co.  /Utah)  45  L.  R.  A.  603; 
Re  Morgan  (Colo.)  47  L.  R.  A.  62;  Be  Dalton 
(Kan.)  47  L.  E.  A.  880.  (     r\r\n\r> 
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of  October,  1898,  the  city  council  of  the  city 
of  Chicago,  in  said  county  and  state,  passed 
a  certain  ordinance,  as  follows: 

"  *An  Ordinance  to  Provide  for  the  Hiring 
of  Union  Labor,  in  Public  Works. 

"*Be  it  ordained  by  the  city  council  of 
the  city  of  Chicago: 

"  'Sec.  1.  That  the  bids  or  proposals  for 
doing  any  public  work  or  making  any  public  - 
improvement  shall  contain  a  clause  whereby 
the  bidder  shall  agree  to  hire  only  such  per- 
sons in  the  performance  of  such  work  as  are 
members  of  labor  unions,  if  there  are  labor 
unions  in  the  city  of  Chicago  comprising  suf- 
llcient  persons  of  the  class  necessary  for  the 
performance  of  such  work;  and,  in  all  con- 
tracts executed  by  said  commissioner  of  pub- 
lic works  on  behalf  of  the  city,  the  contract- 
or shall  agree  to  hire  only  such  persons  in 
the  performance  of  said  work  as  are  mem- 
bers of  labor  unions,  if  there  are  labor 
unions  in  the  city  of  Chicago  comprising  suf- 
ficient persons  of  the  class  of  labor  neces- 
sary for  the  performance  of  such  work ;  and, 
in  all  such  contracts,  the  right  shall  also  be 
reserved  to  the  commissioner  of  public 
works,  in  addition  to  those  already  pre- 
scribed, to  rescind  such  contracts  for  non- 
compliance with  the  provisionB  herein  named 
and  to  declare  such  contract  forfeited. 

"'Sec.  2.  This  ordinance  shall  take  ef- 
fect and  be  in  force  from  and  after  its  pass- 
age ami  publication.' 

— ^Which  said  ordinance  is  in  full  force  and 
effect.  That  by  virtue  of  said  ordinance 
open  competition  was  restricted,  and  the 
cost  of  said  improvement  greatly  enhanced, 
to  the  prejudice  of  this  objector." 

Undoubtedly  the  ordinance  of  October  17, 
1898,  is  unconstitutional  and  void.  The  re- 
quirement that  the  bidder  for  doing  the 
work  on  a  public  improvement  shall  a^ree  to 
hire  only  members  of  labor  unions  in  the 
performance  of  such  work,  and  that,  in  all 
contracts  executed  by  the  commissioner  of 
public  works  an  behalf  of  the  city,  the  con- 
tractor shall  agree  to  hire  only  members  of 
labor  unions,  amounts  to  a  discrimination 
between  different  classes  of  citizens,  and  lays 
down  a  rule  which  restricts  competition  and 
increases  the  cost  of  work.  Under  our  Consti- 
tution and  laws,  any  man  has  a  right  to  em- 
ploy a  workman  to  perform  labor  for  him, 
whether  such  worknian  belongs  to  a  labor 
union  or  not;  and  any  workman  has  a  right 
to  contract  for  the  performance  of  labor,  ir- 
respective of  the  question  whether  he  be- 
longs to  a  labor  union  or  not.  Such  ordi- 
nances and  contracts  as  the  ordinance  of  Oc- 
tober 17,  1898,  have  been  recently  held  to  be 
unconstitutional  and  void  in  the  cases  of 
Adams  v.  Brencm,  177  111.  194,  42  L.  R.  A. 
718,  62  N.  E.  314,  and  Holden  v.  Alton,  179 
III.  318,  53  N.  E.  666.  These  cases  are  con- 
clusive as  to  the  invalidity  of  this  ordinance. 
But  the  objection  here  made  was  properly 
overruled  by  the  court  below,  because  there 
is  nothing  in  this  record  to  show  that  any- 
thing was  done  under  the  ordinance  in  ques- 
tion, either  to  the  injury  of  the  appellant 
or  otherwise.  The  ordinance  of  October  17, 
1898,  is  not  shown  to  have  been  approved 
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by  the  mayor,  or  to  have  been  in  force  when 
this  objection  was  made.  But,  whether  it 
had  been  so  approved  or  was  so  in  force  and 
effect  or  not,  the  improvement  here  under 
consideration  was  not  made  under  and  in 
pursuance  of  said  ordinance.  The  ordinance 
for  the  improvement  here  under  considera- 
tion was  passed  on  May  16,  1898,  and  the 
contract  for  doing  the  work  was  entered  in- 
to on  November  1,  1898.  The  Ist  section 
of  the  ordinance  passed  on  May  16,  1898, 
under  which  the  present  improvement  waA 
made,  is  set  forth  in  the  case  of  Chicago 
Terminal  Transfer  Co.  v.  Chicago,  178  111. 
429,  63  N.  E.  361.  The  ordinance  of  May 
16,  1898,  and  the  contract  made  for  the  do- 
ing of  the  work,  and  the  specifications  at- 
tached to  that  contract,  are  all  free  from 
any  provisions  in  regard  to  union  labor,  or 
from  any  allusion  to  union  labor.  The  pro- 
posal for  the  work  upon  the  improvement  is 
in  the  record,  and  contains  no  clause  by 
which  the  bidder  agrees  to  hire  only  mem- 
bers of  labor  unions.  We  are  therefore  un- 
able to  see  how  the  ordinance  of  October  17, 
1808,  has  any  bearing  upon  the  questions  in- 
volved in  this  case.  It  was  improperly  ad- 
mitted in  evidence  bv  the  court  below.  If 
any  bid  or  proposal  had  been  made,  or  any 
contract  had  been  entered  into,  by  which  the 
contractor,  doing  the  work  upon  this  im- 
provement, agre^  to  hire  only  persons  who 
are  members  of  labor  unions,  a  different 
question  would  arise.  As  the  work  which 
was  done  was  done  under  a  valid  ordinance, 
and  not  under  an  ordinance  void  and  uncon- 
stitutional for  the  reasons  already  referred 
to,  the  validity  of  any  ordinance  or  agree- 
ment restricting  the  hiring  of  labor  to  mem- 
bers of  labor  uSons  could  not  here  be  urged 
as  an  objection  to  the  entry  of  judgment  of 
sale. 

2.  It  is  contended  by  counsel  for  appel- 
lant in  his  argument  that  a  provision  in  the 
specifications  attached  to  the  contract  made 
between  the  contractor  and  the  city  of  Chi- 
cago for  the  doing  of  the  work  upon  the  im- 
provement in  question  is  illegal,  as  limiting 
the  number  of  hours  in  each  working  day. 
The  provision  thus  referred  to  is  as  follows : 
"In  the  prosecution  of  the  work  under  these 
specifications,  eight  hours  shall  constitute  a 
day's  labor ;  and  any  contractor  or  contract- 
ors who  shall  compel  or  allow  laborers  or 
employees  to  work  more  than  eight  hours  in 
one  day  shall  be  liable  to  have  uiis  contract 
forfeited,  as  provided  by  §  1687  of  the  Re- 
vised Code  of  the  city  of  Chicago :  provided, 
however,  that  in  case  of  emergency  the  con- 
tractor or  contractors  may,  by  and  with  the 
written  consent  of  the  board  of  local  im- 
provements, allow  laborers  and  employees 
to  work  extra  time."  That  part  of  this 
clause  in  the  specifications  which  makes 
the  contractor  liable  for  a  forfeiture  of  his 
contract  if  he  allows  laborers  or  employees 
to  work  more  than  eight  hours  in  one  day  is 
unquestionably  void  and  unconstitutional. 
It  infringes  upon  the  freedom  of  contract,  to 
which  every  citizen  is  entitled  under  the  law. 
Ritchie  v.  People,  155  111.  98,  29  L.  R.  A.  79, 
40  N.  E.  464.  It  is  true  that  a  l^slative 
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act  which  prescribes  the  length  of  time 
amounting  to  a  day's  work,  when  no  special 
agreement  upon  the  subject  is  made  between 
toe  j^rties,  is  a  valid  act.  But  any  statute 
providing  that  the  employer  and  laborer 
may  not  agree  with  each  other  as  to  what 
time  shall  jconstitute  a  day's  work  is  an  in- 
valid act.  United  States  v.  Martin,  04  U.  S. 
400,  24  L.  ed.  128.  We,  however,  have 
searched  in  vain  among  the  numerous  ob- 
jections made  by  the  appellant  in  the  county 
court  to  the  entry  of  judgment  of  sale 
against  his  lots  for  anjr  objection  which  has 
reference  to  this  provision  of  the  specifica- 
tions attached  to  the  contract.  None  of  the 
objections  make  any  reference  whatever  to 
the  contract  or  to  any  of  its  provisions, — 
either  to  the  specification  requiring  that 
eight  hours  shall  constitute  a  day's  labor,  or 
to  the  specification  that  the  contactor  shall 
not  employ  or  permit  to  be  employed  any 
person  or  persons  other  than  native-born  or 
naturalized  citizens  of  the  United  States. 
As  no  objection  of  this  kind  was  interposed 
in  the  coun^  court,  it  must  be  regarded  as 
waived  in  this  court,  and  cannot  be  made 
here.  Chicago  Terminal  Transfer  Co.  v. 
Chicago,  178  111.  429,  63  N.  E.  361. 

8.  It  is  further  contended  by  counsel  for 
appellant  that  the  ordinance  of  May  16, 1898, 
providing  for  the  improvement  here  imder 
consideration,  is  void  because  improperly  en- 
titled. In  other  words,  it  is  said  "that  the 
description  of  the  improvement  in  the  ordi- 
nance is  not  consistent  with  its  title  and 
enacting  clause,  and  with  the  provisions  of 
the  ordinance  authorizing  the  improvement." 
This  very  objection  was  considered  in  refer- 
ence to  this  same  ordinance  in  the  case  of 
Chicago  Terminal  Transfer  Co.  v.  Chicago, 
178  111.  429,  53  N.  E.  361,  and  we  there  held 
that  there  was  no  substantial  inconsistency 
between  the  title  and  the  ordinance.  We  are 
satisfied  with  the  conclusion  reached  upon 
this  subject  in  the  case  last  referred  to,  and 
decline  to  further  discuss  it. 

4.  The  further  point  is  made  by  the  appel- 
lant that  the  description  in  the  estimate  of 
the  cost  of  the  improvement  does  not  corre- 
spond with  the  description  of  the  improve- 
ment contained  in  the  ordinance.  In  the  es- 
timate of  cost  the  description  in  regard  to 
the  curbing  referred  to  a  certain  number  of 
lineal  feet  of  curb  wall  at  a  certain  price, 
and  to  a  certain  number  of  lineal  feet  of 
curb  stones  at  a  certain  price;  but  in  the 
ordinance  it  is  provided  that  the  curb  walls 


in  place  on  both  sides  of  the  roadway  shall 
be  plastered  on  their  street  face,  and  the 
curb  stones  already  in  place  shall  be  reset 
to  grade.  This  same  objection  was  made  in 
the  case  of  Chicago  Terminal  Transfer  Co. 
v.  Chicago,  178  111.  429,  53  N.  E.  361,  when 
the  latter  case  was  heard  in  this  court,  but 
was  there  held  to  have  been  waived  because 
it  was  not  made  in  the  court  below.  It  is 
true  that  this  objection  as  to  the  variance 
between  the  description  of  the  improvement 
in  the  estinuite  of  the  cost  and  the  descrip- 
tion of  the  improvement  in  the  ordinance  was 
made  in  the  present  case  upon  tiie  hearing  in 
the  court  below.  But,  imder  the  decisions 
of  this  court,  this  is  one  of  the  objections 
which  should  have  been  made  in  the  original 
proceeding  for  the  confirmation  of  the  as- 
sessment, and,  not  having  been  made  there, 
cannot  be  presented  here  in  this  collateral 
proceeding,  which  is  an  application  for  judg- 
ment of  sale.  Under  §  66  of  the  act  of  1897, 
where  application  is  made  for  judgment 
against  property  for  delinquent  special  as- 
sessments, no  defense  or  <rf>jection  can  be 
made  or  heard  which  might  have  been  inter- 
posed in  the  proceedings  to  confirm  the  as- 
sessment, and  no  errors  in  the  proceeding  to 
confirm,  not  affecting  the  power  of  the  court 
to  entertain  and  consider  the  petition  there- 
for, shall  be  deemed  a  defense  to  the  appli- 
cation therein  provided  for.  If  a  property 
owner  fails  to  appear  upon  the  application 
to  confirm  an  assessment,  then,  under  the 
plain  language  of  the  statute,  he  is  pre- 
cluded from  calling  in  question  any  of  the 
Sroceedings  anterior  to  the  judgment  of  con- 
rmation,  except  where  the  court  rendering 
the  judgment  of  confirmation  is  shown  to 
have  been  wanting  in  jurisdiction  to  do  so. 
Leitch  V.  People  ex  rel,  Gannaway,  183  III. 
569,  56  N.  E.  127 ;  Pipher  v.  People  ex  reL 
Gannaway,  183  111.  436,  56  N.  E.  84;  Per- 
isho V.  People  ex  rel,  Qannaway,  185  111. 
334,  56  N.  E.  1134. 

The  variance  here  complained  of  is  a 
part  of  the  proceedings  anterior  to  the  judg- 
ment of  confirmation,  and,  inasmuch  as  it 
was  not  complained  of  in  the  proceeding  for 
confirmation,  it  cannot  be  set  up  in  the  pres- 
ent collateral  proceeding. 

We  perceive  no  error  in  the  rulings  of 
the  trial  court  upon  the  objections  thus 
brought  to  our  notice,  and  therefore  the 
judgment  of  the  County  Court  overruling 
siich  objections  is  affirmed. 


TEXAS  SUPREME  COURT. 


GULF,  COLORADO,  &  SANTA  FE  RAIL- 
WAY COMPANY,  Appt^ 

W.  B.  OAKES. 

( Tex ) 

The  Btere  apreadinv  to  adjoining  farm* 


of  Bermuda  vrasa  planted  by  a  railroad 
company  upon  its  right  of  way  to  preserve 
tlie  embankments  does  not  render  the  com- 
pany liable  for  the  damages  caused  thereby, 
where  It  is  not  shown  that  a  person  of  ordi- 
nary prudence  would  not  have  planted  such 
grass  upon  such  right  of  way. 

(November  12,  1900.) 


NoTX. — Liability  of  owner  or  occupant  of  land 
for  spread  of  weeds  or  noxious  vegetation  to 
adjoining  premises. 

In  Gulf,  C.  ft  S.  F.  B.  Ca  v.  Oaxjsb,  which 
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was  an  action  for  damages  by  an  adjoining  own- 
er against  a  railroad  company  for  planting  Ber- 
muda grass  on  Its  right  of  way  that  spread  on 
to  the  land  of  plaintiff,  injuring  liis  crops,  it 
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Texas  Supbbmb  Court. 


Not., 


pERTIFICATION  by  the  Court  of  Civil 
\J  Appeals  for  the  Second  Supreme  Judi- 
cial District  of  questions  arising  upon  ap- 
peal by  defendant  from  a  judgment  of  the 
Laniar  County  Court  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for 
permitting  grass  to  spread  from  defendant's 
right  of  way  to  the  injury  of  plaintiff's  land. 
Aiiatccrs  returned  requiring  reversal. 

The  facts  are  stated  in  the  opinion. 

Messi'8,  H.  D.  McDonald  and  J.  W. 
Terry,  for  appellant: 

Any  owner  of  land  has  the  lawful  right  to 
plant  Bermuda  grass  thereon;  he  is  not  re- 
quired by  law  to  prevent  it  from  spreading 
onto  the*  lands  of  others^  and  if  it  does  so 
spread  and  cause  injury,  he  is  not  legally 
liable  therefor. 

Pennsylvania  Coal  Co.  y.  Sanderson,  113 


Pa.  126.  57  Am.  Rep.  446,  6  Atl.  453;  1 
Sutherland,  Damages,  §  3. 

Messrs.  Allen  i  Dolioney,  for  appellee: 

The  right  of  a  landowner  to  exercise  full 
dominion  over  his  own  land  is  subject  to  the 
qualification  that,  in  the  exercise  of  such 
right,  he  does  not  interfere  with  a  similar 
right  of  his  neighbor,  and  that  the  exercise 
thereof  is  not  of  such  a  character  as  to  pro- 
duce an  injury  to  the  legal  rights  of  others. 

If  a  person  has  made  any  change  in  the 
natural  condition  of  the  soil,  he  is  bound  to 
prevent  the  creation  of  a  nuisance  from 
eithec  natural  or  artificial  causes;  and  if  he 
puts  in  operation  anytliing  that  with  the 
co-operation  of  nature  causes  an  injury  re- 
sulting in  damage  to  another,  he  is  liable. 

1  Wood,  Nuisances,  3d  ed.  §§  94,  106,  108, 
note  1,  116,  note  4;   Bishop,  Non-Contract 


was  held  that  the  plaintiff  failed  to  show  that 
the  planting  of  this  grass  to  protect  the  right  of 
way  was  an  unreasonable  use  of  such  means  for 
such  a  purpose.  Tbe  court  said  that  It  would 
take  Judicial  notice  that  "this  grass  Is  much 
used,  and  Is  valuable  for  pasturage,  for  the  orna- 
mentation of  yards  and  lawns,  and  for  the  pres- 
ervation of  embankments,  and  that  for  the 
latter  purpose  it  is  often  employed  by  railway 
companies  in  this  state.  In  a  general  way,  we 
may  know,  too,  that,  by  sending  out  roots  and 
runners  into  adjacent  soil,  by  the  washing  of 
water  and  in  other  ways,  it  spreads  and  propa- 
gates itself  rapidly  in  some  situations  and  kinds 
of  soil,  more  slowly  in  others,  and  that  it  is 
often  difficult  to  prevent  or  arrest  this  process 
or  to  cultivate  other  crops  upon  land  where  It 
has  once  become  seated.  But  further  than  this 
we  cannot  go  in  taking  cognizance  of  any  fact 
affecting  the  questions."  The  court  further 
said  :  "While  the  ground  of  liability,  if  one  can 
be  shown,  would  be  negligence  or  other  culpable 
conduct  on  the  part  of  appellant,  nothing  of  the 
sort  could  be  Imputed  to  it  If  what  it  did  was, 
under  the  principles  stated,  only  a  legitimate 
use  of  Its  property,  and  the  facts  stated  fail  to 
show  that  it  was  not  such  a  use.'* 

Where  the  testimony  was  conflicting  as  to  the 
character  and  effect  of  Johnson  grass,  and  left 
in  doubt  the  result  of  Its  introduction  into  agri- 
culture, an  Injunction  was  denied  at  the  in- 
stance of  an  adjoining  owner  who  claimed  that 
it  was  a  most  pernicious  seed  and  would  over- 
run complainant's  lands  rendering  them  unfit 
for  other  purposes  and  unsuitable  for  the  pro- 
duction of  crope  usually  produced  In  the  country, 
and  that  it  was  a  nuisance,  and  that  defendant 
was  Insolvent.  McCutchen  v.  Blanton,  59  Miss. 
116.  In  this  case  the  court  said :  "If  future 
developments  shall  place  It  beyond  doubt  that 
the  grass  is  an  evil  to  be  prevented  and  extir- 
pated, a  remedy  may  perhaps  be  found.  As  at 
present  advised,  we  regard  the  result  of  sowing 
the  grass  seed  too  doubtful,  uncertain,  and  con- 
tingent to  Justify  the  continuance  of  the  in- 
junction. The  history  and  habits  of  the  grass 
are  too  little  known  and  established  to  author- 
ize its  condemnation  as  a  nuisance,  which  is 
necessary  to  sustain  this  bill.  The  grass  may 
be  neither  an  unmixed  evil  nor  good.  Time  and 
trial  will  disclose  its  true  character.  If  It  be 
said  It  will  be  too  late,  after  its  introduction  in- 
to the  country,  to  stay  the  evil,  if  it  shall  prove 
to  be  such,  the  reply  is  that  It  is  already  In 
many  places  In  Mississippi  and  Arkansas,  and 
Is  in  Washington  county,  and,  if  its  character  Is 
correctly  portrayed  by  some  of  the  witnesses.  It 
must  soon  have  the  exclusive  occupancy  of  the 
whole  land,  and  the  dissolution  of  this  Injunc- 
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tlon  will  exert  little  Influence  on  this  Inevitable 
result." 

Where  a  farmer  occupied  land  which  was  pre- 
viously a  forest,  and  after  cultivating  It  thistles 
sprang  up  all  over  It,  and  he  neglected  to  re- 
move them  so  as  to  prevent  them  from  seeding, 
and  thousands  of  thistles  on  his  own  land  pro- 
duced seed  which  was  blown  on  to  the  land  of 
plaintiff,  where  they  took  root  and  did  damage, 
in  an  action  for  damages^  the  question  was  left 
to  the  Jury  as  to  whether  the  defendant  in  not 
cutting  tbe  thistles  had  been  guilty  of  negli- 
gence. The  Jury  found  that  he  was  negligent, 
and  Judgment  was  entered  for  plaintiff.  On 
appeal  this  was  set  aside.  Giles  v.  Walker,  L. 
R.  24  Q.  B.  Dlv.  666,  59  L.  J.  Q.  B.  N.  S.  416.  62 
L.  T.  N.  S.  933,  38  Week.  Rep.  782,  54  J.  P.  599. 
Coleridge,  Ch.  J.,  said :  "I  never  heard  of  such 
an  action  as  this.  There  can  be  no  duty  as  be- 
tween adjoining  occupiers  to  cut  the  thistles, 
which  are  the  natural  growth  of  the  soil.  The 
appeal  must  be  allowed." 

But  In  Brock  v.  Connecticut  ft  P.  Rivers  R. 
Co.  35  Vt.  373,  an  injunction  was  granted 
against  a  railroad  corporation  to  restrain  them 
from  planting  willow  trees  to  be  used  as  fence 
posts  along  the  railroad  track,  on  the  ground 
that  such  trees,  by  growing  and  spreading  their 
roots  Into,  and  their  branches  over,  plain- 
tiff's land,  would  be  a  serious  Injury 
thereto,  and  that  there  was  no  necessity 
for  the  construction  of  a  fence  In  that 
particular  manner.  In  this  case  the  distinction 
seems  to  have  been  made  in  regard  to  the  right 
of  a  railroad  company  having  only  the  right 
of  way.  The  court  said:  "By  their  charter 
the  company  were  bound  to  fence  their  road, 
and  It  was  in  view  of  this  obligation  that  the 
price  to  be  paid  was  fixed  upon  by  the  commis- 
sioners or  the  parties,  but  evidently  neither  par- 
ty contemplated  that  the  road  was  to  be  fenced 
In  this  unusual  and  extraordinary  manner,  In  a 
way  that  should  virtually  destroy  or  render 
nearly  worthless  an  amount  of  land  along  tbe 
sides  of  the  road  nearly.  If  not  quite,  equal  to 
the  amount  taken,  and  that,  too.  by  the  Intro- 
duction Into  the  farms  of  the  willow  tree,  which 
seme  of  the  witnesses  represent  as  the  common 
enemy  of  the  farmer  in  that  vicinity,  and  one 
with  which  they  have  been  contending  half 
their  lives,  a  tree  that  most  of  the  witnesses 
seem  to  consider  as  injurious  to  the  surround- 
ing land,  to  an  extent  beyond  that  of  most  other 
trees.  Whether  one  of  two  adjoining  landown- 
ers, holding  their  title  in  fee,  and  for  the  ordi- 
nary purpose  of  cultivation,  would  have  the 
right  to  construct  a  fence  in  this  manner  on  the 
line  between  them,  to  the  manifest  injury  of  the 
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Law,  §§  97-109,  412;  Mohr  t.  Oault,  10  Wis. 
513,  78  Am.  Dec.  687;  Hay  v.  Cohoes  Co,  2 
N.  Y,  169,  61  Am.  Dec.  279. 

'Williams,  J.,  delivered  the  opinion  of  the 
-court: 

The  certificate  of  the  court  of  civil  appeals 
preaeuting  the  questions  which  we  are  called 
upon  to  decide  is  as  follows :  "This  suit  was 
brought  by  appellee  against  appellant  to  re- 


cover damages  for  injuries  done  the  farms 
of  himself  and  wife  by  the  spreading  of  Ber- 
muda grass  thereon,  in  consequence  of  its 
having  been  planted  by  appellant  on  its 
right  of  way  where  it  runs  through  said 
farms.  The  case  thus  alleged  was  estab- 
lished by  the  evidence,  and  the  appellee  re- 
covered a  verdict  and  judgment  for  $200, 
from  which  appeal  is  prosecuted.  The  court 
InstiTueted  the  jury  that  if  appellant  planted 


other,  is  a  question  we  are  not  now  called  apon 
to  decide." 

In  Buckingham  v.  Elliott,  62  Miss.  296,  62 
Am.  Rep.  188.  damages  were  allowed  on  account 
of  the  destruction  of  a  well  by  underground 
roots  from  a  neighbor's  tree  invading  and  pol- 
luting the  water  of  the  well.  The  court  said : 
"It  is  an  admitted  fact  in  this  case  that  the 
roots  of  the  mulberry  trees  destroyed  the  well. 
That  proves  the  noxious  character  of  the  trees. 
The  trees  were  planted  by  a  former  owner,  but 
the  appellee  has  no  right  to  maintain  and  con- 
tinue a  nuisance  after  notice  of  its  character 
and  the  injury  done  by  it.  True,  he  has  as 
much  right  to  shade  and  ornamental  trees  as 
Ms  neight>or  has  to  his  well  of  unpolluted  wa- 
ter ;  but  if  in  the  enjoyment  of  his  right  he  in- 
vades his  neighbor's,  he  Is  answerable  for  it. 
The  trees  and  their  roots  are  his;  he  must  so 
restrain  his  roots  as  not  to  work  injury  to  his 
neighbor ;  he  can  enjoy  the  full  advantage  of  his 
trees*  as  we  suppose,  without  permitting  them 
to  damage  his  neighbor;  he  is  not  required  to 
destroy  them,  but  only  to  prevent  them  from 
encroaching  injuriously  upon  others.  This  he 
is  required  to  do  upon  the  principle  embodied 
in  the  fundamental  maxim,  'So  use  your  own  as 
not  to  hurt  another.'  '* 

An  action  was  brought  for  damages,  and  it 
was  claimed  that  the  branches  and  roots  of 
boundary  trees  extended  on  plaintiflTs  land  for 
the  space  of  60  feet  wide  along  the  line  pre- 
venting him  from  plowing  the  land,  and  impov- 
erished the  same.  The  bill  of  exceptions  showed 
that  there  was  a  conflict  of  testimony  as  to 
whether  the  shade  or  roots  injured  plaintiffs 
land  or  prevented  him  from  plowing,  or  injured 
the  crop  which  plaintiflF  was  in  the  habit  of 
growing.  It  was  found,  and  held,  that  the 
trees  did  not  constitute  a  nuisance,  under  Cai. 
Code  Civ.  Proc.  S  731,  defining  a  nuisance  to  be 
that  which  is  Injurious  to  health  or  an  obstruc- 
tion to  the  free  use  of  property  so  as  to  inter- 
fere with  the  comfortable  enjoyment  of  the  prop- 
erty. It  was  shown  that  the  effect  of  these  trees 
would  be  injurious  to  growing  fruit  trees,  but 
as  the  fruit  trees  had  not  been  planted  the  court 
refused  to  find  that  the  land  was  injuriously  af- 
fected. It  Tfctis  further  held  that,  as  far  as  over- 
hanging branches  were  concerned,  plaintiff  could 
have  cut  them  off  and  used  them.  Grandona  v. 
Lovdal,  78  Cal.  611,  21  I'ac.  366. 

On  a  former  hearing  of  this  case  in  70  Cal. 
161.  11  Pac.  623,  it  was  held  that  the  com- 
plaint was  ambiguous  and  uncertain.  The  court 
said :  "So,  it  would  seem,  he  may  have  abated 
the  roots  projecting  into  his  soil,  at  least  if  he 
has  suffered  actual  damage  thereby." 

In  an  action  for  damages  for  causing  the 
death  of  horses  by  reason  of  clippings  from  yew 
trees  faillug  on  plaintiff's  premies,  the  declara- 
tion was  held  bad  because  it  did  not  allege  that 
the  defendant  clipped  the  yew  trees,  nor  allege 
that  he  knew  the  yew  trees  were  clipped,  nor 
tliat  he  had  anything  to  do  with  the  escape  of 
the  yew  clippings  on  his  neighbor's  land.  Re- 
ferring to  Ry lands  v.  Fletcher,  L.  R.  3  H.  L. 
330,  37  L.  J.  Exch.  N.  S.  161,  19  L.  T.  N.  S. 
220,  the  court  said :  *'If  a  person  brings  on  to 
his  own  land  things  which  have  a  tendency  to 
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escape  and  to  do  mischief,  he  must  take  care 
that  they  do  not  get  on  to  his  neighbor's  land. 
This  is  a  very  different  proposition  from  that 
which  has  been  contended  for  on  l>ehalf  of  the 
plaintiff;  it  is  that  where  a  person  has  yew 
trees  growing  on  his  land  which  are  clipped  by 
some  means,  he  must  prevent  the  clippings  from 
escaping  on  to  his  neighbor's  land,  and  from  be- 
ing placed  there  by  a  stranger.  I  do  not  think 
the  facts  alleged  cast  any  duty  of  this  kind  up- 
on the  defendant."  Wilson  v.  Newberry,  L.  R. 
7  Q.  B.  81.  41  L.  J.  Q.  B.  N.  S.  31,  25  L.  T.  N. 
S.  695,  20  Week.  Rep.  111.  But  see  Crowhurst 
V.  Amersham  Burial  Board,  L.  R.  4  Bxch.  Div. 
5,  48  L.  J.  Exch.  N.  S.  109,  39  L.  T.  N.  S.  865, 
27  Week.  Rep.  95,  infra. 

And  where  a  burial  board  planted  on  their 
own  land  about  4  feet  from  the  boundary  a  yew 
tree  which  grew  through  and  beyond  the  rail- 
ing so  as  to  project  over  a  meadow,  it  was  held 
that  they  were  liable  in  damages  for  causing  the 
death  of  a  horse  which  ate  of  the  leaves  of  the 
tree.  Crowhurst  v.  Amersham  Burial  Board,  L. 
R.  4  Exch.  Div.  6,  48  L.  J.  Exch.  N.  S.  109,  39 
L.  T.  N.  S.  356,  27  Week.  Rep.  96.  See  Wilson 
V.  Newberry.  L.  B.  7  Q.  B.  31.  41  L.  J.  Q.  B.  N. 
S.  31.  26  Lu  T.  N.  S.  695,  20  Week.  Rep.  111. 
supra. 

The  defendant  was  held  liable  where  he  felled 
a  yew  tree,  making  a  gap  in  the  fence  through 
which  plaintiff's  cows  got,  and  were  poisoned. 
The  question  In  the  case  was  one  of  fence, 
rather  than  maintaining  a  nuisance.  Law- 
rence V.  Jenkins,  L.  R.  8  Q.  B.  274,  42  L.  J.  Q.  B. 
N.  S.  147,  28  L.  T.  N.  S.  406,  21  Week.  Rep.  677. 

Summary. 

The  liability  of  the  owner  or  occupant  of  land 
for  injuries  caused  to  his  neighbor's  property 
from  the  spread  of  vegetation,  roots,  weeds, 
poisonous  vines,  and  the  like,  does  not  seem  to 
be  clearly  settled.  In  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Oakss  the  plaintiff  failed  because  it  was  not 
shown  that  the  use  of  Bermuda  grass,  to  pro- 
tect an  embankment,  was  unreasonable.  In  an- 
other case  the  planting  of  willows  by  a  rail- 
road company  for  fence  purposes  was  enjoined. 
The  Oakes  Case  distinguishes  this  case  on  the 
ground  that  the  fencing  by  willows  for  posts 
was  done  in  "an  unusual  and  extraordinary 
manner"  without  any  "strong  and  controlling 
necessity  therefor."  But  In  the  willow  case  the 
court  put  the  decision  on  the  further  ground 
that  the  railroad  company  did  not  own  the  title 
to  the  land.  It  seems  that  no  cause  of  action 
exists  for  the  natural  spreading  of  thistles. 
Probably  the  solution  of  the  question  must  be 
left  to  the  facts  in  each  case.  What  will  be 
negligence  or  the  creation  of  a  nuisance  in  one 
locality  might  not  be  so  regarded  in  another 
place.  But  If  a  certain  kind  of  trees,  or  other 
kinds  of  vegetation,  will  constitute  a  recognized 
nuisance,  the  trend  of  the  decisions  and  Judicial 
discussion  is  toward  the  conclusion  that  a  per- 
son who  plants  or  permits  the  growth  of  them 
will  be  liable  for  resulting  injury  to  his  neigh- 
bors. 

This  note  is  not  intended  to  include  cases  of 
injury  to  land  caused  by  overhanging  branches. 
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Bermuda  grass  upon  itB  right  of  way  where 
the  same  passes  through  said  farms,  and  if 
said  grass,  'by  its  nature,  was  calculated  and 
liable  to  spread  to  and  upon  adjacent  lands, 
and  damage  and  injure  the  same,'  and  if  said 
grass  did  spread  to  and  upon  the  lands  of 
appellee  and  his  wife,  and  if  it  injured  and 
dajnaged  said  lands,  'for  the  purposes  for 
which  the  same  was  then  being  used,'  to  find 
for  appellee;  and  refused  an  instruction  to 
find  for  appellant,  and  also  an  instruction 
requested  by  appellant  as  follows :  'You  are 
instructed  that  defendant  railroad  company 
had  the  right  to  improve  its  right  of  way  in 
any  manner  it  saw  fit  that  would  tend  to 
make  the  roadbed  safer  or  betteor,  but  in  do- 
ing this  defendant  would  be  required  to  ex- 
ercise such  care  and  prudence  to  avoid  in- 
jury to  plaintiff  as  persons  of  ordinary  pru- 
dence would  commonly  exercise  under  sim- 
ilar circumstances.  Hence,  if  you  believe 
from  the  evidence  that  the  plantin^^  of  the 
Bermuda  grass  by  the  defendant  on  its  right 
of  way  though  the  farm  of  plaintiff  and  his 
wife  tended  to  improve  its  roadbed,  and  that 
planting  the  same  was  such  an  act  as  a  per- 
son of  ordinal^  prudence  would  commonly 
do  under  like  circumstances,  then  plaintiff  is 
not  entitled  to  recover,  even  though  his  and 
his  wife's  farms  may  have  been  injured  by 
the  grass  spreading  thereon  from  uie  rig^t 
of  way.'  To  the  eluurge  so  given,  and  to  the 
refusal  of  the  requested  instructions,  the  er- 
rors are  assigned.  We  deem  it  advisable  to 
certify  to  your  honors  for  decision  the  ques- 
tions so  raised, — whether  or  not  appellant 
was  liable  to  appellee  for  the  injury  done  to 
the  lands  through  which  appellant's  railroad 
runs  in  consequence  of  the  spreading  of  Ber- 
muda grass  thereon  from  appellant's  right  of 
way,  or  whether  it  was  a  good  defense  to  the 
action  that  appellant  had  acted  as  a  person 
of  ordinary  prudence  would  have  done  under 
the  same  circumstances  in  planting  the  grass 
upon  its  right  of  way." 

The  question  to  be  decided  is  whether  or 
not  from  the  bare  facts  that  appellant 
planted  the  grass  upon  its  right  of  way,  and 
that  it  sprei^  to  and  injured  adjacent  farms 
of  appellee,  there  results  a  liability  for  such 
injury  on  the  part  of  appellant.  These  are 
tlie  only  facts  stated  for  our  consideration. 
It  is  perhaps  proper  for  the  court  to  know 
judicially  that  this  grass  is  much  used  and 
is  valuable  for  pasturage,  for  the  ornamenta- 
tion of  yards  and  lawns,  and  for  the  pres- 
ervation of  embankments,  and  that  for  the 
latter  purpose  it  is  often  employed  by  rail- 
way companies  in  this  state.  In  a  general 
way,  we  may  know,  too,  that,  by  sending 
out  roots  and  runners  into  adjacent  soil, 
by  the  washing  of  water  and  in  other  ways, 
it  spreads  and  propagates  itself  rapidly  in 
some  situations  and  kinds  of  soil,  more  slow- 
ly in  others,  and  that  it  is  often  difficult  to 
prevent  or  arrest  this  process,  or  to  cultivate 
other  ci*ops  upon  land  where  it  has  once  be- 
come seated.  But  further  than  this  we  can- 
not go  in  taking  cognizance  of  any  fact  af- 
fecting the  questions.  The  act  for  which 
appellant  is  sought  to  be  made  liable  is  there- 
for** the  use  upon  its  own  land  of  a  thing 
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which  is  useful  for  some  purposes,  and  is 
not  shown  to  have  been  employed  by  it  for 
an  improper  purpose.  Does  the  owner  of 
land  who  uses  it  for  the  growth  of  useful 
grass  of  this  kind  thereby  beo(»ne  absolutely 
liable  for  damage  done  to  another  by  its 
spreading  upon  his  land?  If  so,  the  facts 
stated  show  a  liability  on  the  part  of  appel- 
lant. But  if  the  liability  is  not  thus  ab- 
solute, but  depends  upon  peculiar  conditions 
existing  where  the  grass  is  planted,  the 
plaintiff  seeking  to  establish  it  would  have 
the  burden  of  showing  the  facts  out  of  which 
it  would  arise.  The  law,  in  the  abstract,  has 
been  sometimes  stated  broadly  enough  to  es- 
tablish a  liability  of  the  kind  first  men- 
tioned. Thus,  in  the  much-quoted  case  of 
Fletcher  y.  Rylands,  L.  R.  1  Exch.  265, 
Blackburn,  J.,  says:  "Hie  question  of  law, 
therefore,  arises.  What  is  the  obligation 
which  the  law  casts  on  a  person  who,  like  the 
defendants,  lawfully  brings  on  his  land  some- 
thing which,  though  harmless  while  it  re- 
mains there,  will  naturally  do  mischief  if 
it  escape  out  of  his  landT  It  is  agreed  on 
all  hands  that  he  must  take  care  to  keep  in 
that  which  he  has  brought  on  the  land  and 
keeps  there,  in  order  that  it  may  not  escape 
and  damage  his  neighbors;  but  the  question 
arises  whether  the  duty  which  the  law  casts 
upon  him,  under  such  circumstances,  is  an 
absolute  duty  to  keep  it  in  at  his  peril,  or 
is,  as  the  majority  of  the  court  of  exchequer 
have  thought,  merely  a  duty  to  take  all  rea- 
sonable and  prudent  precautions,  in  order 
to  keep  it  in,  but  no  more.  .  .  .  We 
think  that  the  true  rule  of  law  is  that  the 
person  who  for  his  own  purposes  brings  on 
his  lands  and  collects  and  keeps  there  any- 
thing likely  to  do  mischief,  if  it  escapes, 
must  keep  it  in  at  his  peril,  and,  if  he  does 
not  do  so^  is  prima  facie  answerable  for  all 
the  damage  which  is  the  natural  consequence 
of  its  escape.  He  can  excuse  himself  by 
showing  that  the  escape  was  owing  to  the 
plaintiff's  default,  or  perhaps  that  the  escape 
was  the  consequence  of  vis  major  or  the  act 
of  God;  but,  as  nothing  of  this  sort  exists 
here,  it  is  unnecessary  to  inquire  what  ex- 
cuse would  be  sufficient."  The  act  which  the 
defendant  in  that  case  had  done  was  to  col- 
lect upon  his  land  a  large  quantity  of  water 
in  a  reservoir,  which,  because  of  defective 
construction,  broke,  and  discharged  its  con- 
tents into  plaintiff's  mines.  It  has  often 
been  pointed  out,  especially  by  American 
courts  and  writers  commenting  on  this  de- 
cision, that  the  facts  of  the  case  established 
a  liability,  because  of  negligence  in  the  con- 
struction of  the  reservoir;  but  the  court  ex- 
pressly waived  the  determination  of  any 
question  of  negligence,  and  put  its  decision 
on  the  broad  proposition  that  the  liability 
resulted  absolutely  from  the  fact  that  injury 
had  been  inflicted  upon  another  by  the  es- 
cape of  a  thing  brought  by  the  defendant 
upon  his  land,  which  was  likely  to  do  mis- 
chief if  it  escaped,  and  which  he  was  bound, 
at  his  peril,  to  keep  in.  This  decision  was  af- 
firmed in  the  House  of  Lords,  and  the  prop- 
osition above  quoted  was  expressly  approved, 
although  the  judges  deliveniu;  opinions  .used 
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language  whidi  nught  otherwise  be  under- 
stood to  be  a  modification  ot  it,  L.  R.  3 
K  L.  330. 

There  haye  been  Bubsequent  deeisionB  in 
England  which  some  authorities  regard  as 
relaxing  the  rule  in  Fletcher  y.  Rylands,  but 
it  ilk  unnecessary  to  refer  espedallj  to  them. 
Cooley,  Torts,  pp.  077-680.  The  rule  laid 
down  was  largely  deduced  from  prior  rul- 
ings, establishing  absolute  liability  for  dam- 
ages caused  by  fires  kindled  on  one's  prem- 
ises, and  spreading  to  those  of  another;  bj 
injuries  iniiicted  by  one,  in  his  lawful  self- 
defense  against  another,  upon  an  innocent 
bystander;  and  by  animals  straying  from 
the  lands  of  their  owners  upon  those  of  oth- 
ers, llie  law  has  become  settled,  in  this 
country  at  least,  that  there  is  no  liability 
in  the  two  first  instances  without  negligence 
on  the  part  of  the  perB<m  permitting  the  fire 
to  spread  or  inflicting  the  injury,  and,  in 
case  of  animals,  the  law  is  entirely  different 
in  this  and  other  states.  Clarendon  Land 
Invest,  Agency  Oo.  ▼.  MeOlellamd  Bros,  86 
Tex.  179,  22  L.  R.  A.  105,  23  S.  W.  676, 
IIUO,  80  Tex.  483,  31  L.  R.  A.  669,  34  S.  W. 
98,  35  S.  W.  474. 

By  making  the  liability  absolute,  the  rule 
in  Fletcher  v.  RylandSf  taken  literally,  im- 
poses an  unqualified  restriction  upon  the 
right  of  an  owner  of  land  to  put  it  to  a  use 
lawful  in  itself,  and  this  is  the  aspect  in 
which  it  has  the  most  direct  bearing  upon 
the  question  before  us.  It  so  applies  the 
maxim,  8io  ntere  iuo,  etc,  as  to  make  the 
owner  of  land  liable,  in  all  cases,  for  loss  or 
damage  suffered  by  another  in  consequence 
of  the  escape  of  anythixig  brought  by  the 
owner  upon  his  land,  which,  in  escaping,  is 
likely  to  do  mischief.  Of  course,  the  broad 
proposition  was  laid  down  with  reference  to 
such  things  as  the  court  had  in  mind,  and 
should  not,  even  if  accepted  as  generally 
correct,  be  applied  indiscriminately  to  other 
facts  which,  in  their  nature,  are  essentially 
diilerent.  Even  if  the  rule  stated  were  a 
just  one,  as  defining  the  duty  of  one  storing 
so  dangerous  and  destructive  an  element  as 
water  is  when  moving  in  large  volume,  it 
should  be  applied  with  careful  discrimina- 
tion to  things  which,  like  grass,  spread 
slowly  and  are  subject  to  more  or  less  con- 
trol. The  fact  that  the  proposition,  as  ab- 
stractly stated,  cannot  be  justly  applied  to 
all  subjects  which  its  terms  embrace,  is 
enough  to  show  that  it  is  incorrect  as  a 
statement  of  a  general  principle  of  law.  Ac- 
cordingly, it  has  not  met  with  general  ac- 
ceptance in  this  country ;  most  of  the  author- 
ities holding  that  liability  for  such  injuries 
must  be  based  upon  negligence  or  other  cul- 
pability on  the  part  of  the  person  sought  to 
be  held  responsible.  The  authorities  are  so 
numerous  as  to  make  a  review,  or  even  the 
citation  of  them  all,  impracticable.  Cooley, 
Torts,  pp.  776,  777;  Bishop,  Noncontract 
Law,  §  830,  note  3;  1  Thomp.  Neg.  96; 
Pennsylvania  Coal  Co,  v.  Sandersony  113  Pa. 
126,  57  Am.  Kep.  445,  0  Atl.  453  ;Lo«ee  v. 
Buclmnan,  51  N.  Y.  476,  10  Am.  Rep.  623; 
Brown  v.  Collins,  53  N.  H.  442,  16  Am.  Rep. 
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372;  Marshall  v.  Wehoood,  38  N.  J.  L.  339, 
20  Am.  Rep.  394. 

It  is  a  general  principle  of  the  law  that 
the  owner  of  property  may  use  it  as  he 
chooses  in  any  lawful  way;  but  another 
maxim,  in  general  terms,  requires  him  to  so 
use  it  as  not  to  injure  another.  The  appli- 
cation of  these  principles  gives  rise  to  some 
of  the  most  dimcudt  questions  and  delicate 
distinctions  known  to  the  law.  Bishop  con- 
cisely states  the  general  doctrine  thus: 
"One  may  not,  eitiier  voluntarily  or  negli- 
gently, cast  earth  or  other  substance  from  his 
own  ground  on  a  neighbor's;  or  upon  his 
own  bring  or  erect  anything,  or  change  the 
natural  position  of  anything,  from  which  the 
air,  the  moving  water,  or  any  other  force  of 
nature  will  bwr  to  another  on  other  land 
what  is  distinctly  injurious  to  him;  or,  by 
any  excavation,  structure,  or  other  change 
of  his  premises  from  their  natural  condi- 
tion, render  them  unsafe  to  other  persons 
and  their  property  lawfully  thereon;  while 
yet  these  restraints  will  not  be  drawn  so 
closely  as  substantially  to  deprive  him  of  the 
use  of  his  lands,  or  the  ordinary  pursuit  of 
his  own  interests,  or  to  render  him  answer- 
able for  inevitable  accidents  injuring  others." 
Noncontract  Law,  §  829.  Since  the  owner 
may  use  his  land  as  be  chooses,  if  he  does 
not  violate  any  law,  and  is  not  to  be  substan- 
tially deprived  of  its  use  or  of  the  ordinary 
pursuit  of  his  own  interests,  but,  at  the  same 
time,  is  required  in  its  use  to  avoid  injury 
to  another,  it  at  once  follows  that  he  may 
be  required  to  forego  a  particular  use  when 
it  is  not  essential  to  the  substantial  enjoy- 
ment of  his  property,  and  is  fraught  with 
unreasonable  loss  to  his  neighbor.  On  the 
other  hand,  the  particular  use  may  be  so  im- 
portant to  the  owner,  and  the  loss  or  incon- 
venience to  his  neighbor  so  slight  compared 
to  his,  were  he  foroidden  to  so  employ  bis 
property,  that  it  would  be  imreasonable  and 
unjust  to  impose  such  a  restriction.  In  such 
cases,  it  is  evident  that  all  of  the  circum- 
stances of  the  situation  must  be  taken  into 
consideration.  The  importance  of  the  use  to 
the  owner,  as  well  as  the  extent  of  the  dam- 
age to  be  inflicted  upon  his  neighbor,  and  the 
rights  of  tiie  parties,  are  to  be  adjusted  in 
a  practical  way;  the  question  being  whether 
or  not  the  proposed  use  is  a  reasonable  one, 
under  all  the  circumstances.  1  Wood, 
Nuisances,  3;  Bishop,  Noncontract  Law,  §§ 
418,  842.  We  are  unable  to  discover  that  the 
law  does,  or  from  the  nature  of  the  subject, 
can,  furnish  a  more  definite  rule.  For  this 
reason,  we  think  it  cannot  be  laid  down  as 
a  rule  of  law,  applicable  to  all  circumstances 
and  situations,  that  one  who  plants  Bermuda 
grass  upon  his  premises  makes  himself  liable 
for  any  damage  that  may  result  to  his 
neighbor,  nor,  on  the  other  hand,  that  he 
may  not  be  liable  under  some  circumstances 
and  conditions.  As  is  said  in  some  of  the 
authorities,  there  must,  in  such  inquiries 
where  rights  and  interests  seem  to  conflict, 
be  a  balancing  of  them. 

A  great  many  cases  have  been  adjudicated 
in  the  courts  in  wliich  such  acts  as  throwing 
upon  the  land  or  pren^wg^of^  ?»eSt5'(3§t^ 
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stones,  rubbish,  filtli,  smoke,  dust,  odors, 
gases,  noises,  vibration,  and  the  like  have 
been  held  to  constitute  actionable  nuisances. 
In  some  of  these  cases  the  act  amounted  to 
a  direct  invasion  of  another's  possession  of 
his  land,  and  a  violation  of  his  absolute 
right;  while  in  others,  one  in  the  prosecution 
of  his  business,  useful  and  lawful  in  itself, 
interfered  with  his  neighbor's  use  and  en- 
joyment of  his  property.  But  in  the  latter 
class  of  cases  all  of  the  facts  and  circum- 
stances of  the  situation  were  developed  and 
considered,  and  the  conclusion  established 
that  there  was  an  unnecessary  and  unrea- 
sonable interference  by  one  with  the  other. 
The  cases  in  which  trees  belonging  to  one 
overhang  with  their  branches  or  penetrate 
with  their  roots  the  soil  of  another,  inflict- 
ing special  damage,  have  been  adjudged  to 
be  nuisances,  at  first  sight,  appear  to  be 
analogous  to  this.  But  they  »re  distin- 
guishable by  the  fact  that  a  tree  and  all  its 
roots  and  branches  belong  to  the  owner  of 
the  soil  upon  which  its  trunk  stands,  and, 
when  its  roots  and  branches  extend  upon  the 
land  of  another,  there  is  a  direct  invasion 
by  the  owner  of  the  tree  of  the  possession 
of  such  land,  and  a  use  of  it  to  maintain  his 
property,  which  is  a  violation  of  the  abso- 
lute right  of  the  adjacent  owner  to  the  ex- 
clusive possession  and  use  of  it.  Grass,  when 
it  spreads  upon  and  takes  root  in  the  adja- 
<:ent  soil,  becomes  the  property  of  the  owner 
thereof,  and  he  may  do  with  it  as  he  will,  and 
hence  l^ere  is  no  direct  violation  of  his  ab- 
solute right  to  the  sole  use  and  possession 
of  his  property.  The  question  of  liability, 
therefore,  depends  on  tne  character  of  the 
act  of  introducing  the  grass,  as  before  in- 
dicated. Orandona  v.  Lovdai,  70  Cal.  161, 
11  Pac.  023;  Buckingham  v.  Elliott,  62  Miss. 
296,  52  Am.  Rep.  188;  Crowhurat  v.  Amer- 
sham  Burial  Board.  L.  R.  4  Exch.  Div,  5; 
Lonsdale  v.  Nelson,  2  Barn.  &  G.  302. 

In  the  case  of  McCutohen  v.  Blanton,  59 
Miss.  116,  owners  of  farms  sought  to  enjoin 
an  adjoining  proprietor  from  sowing  upon 
his  land  the  seed  of  Johnson  grass,  asserting^ 
that,  if  sown,  the  grass  seeds  and  joints 
woudd  be  carried  by  wind,  water,  animals, 
and  birds  upon  their  lands,  and  would  theie 
take  root,  and  spread  and  destroy  its  useful- 
ness for  the  production  of  com,  cotton,  and 
other  crops.  The  supreme  court  said :  "How 
far  everyone  has  the  right  to  plant  in  his 
own  soil  anything  he  pleases  which  is  useful 
and  beneficial,  although  the  natural  and 
probable  consequence  may  be  its  spreading  to 
the  adjacent  lands  of  others  by  the  operation 
of  what  m&y  be  called  natural  causes,  is,  so 
far  as  we  can  learn,  undecided  by  any  court." 
After  referring  to  and  distinguishing  other 
ctises,  the  opinion  proceeds:  "But  in  this 
case  we  have  a  controversy  between  proprie- 
tors of  the  fee  sustaining  no  other  relation 
to  each  other  than  ownership  of  neighboring 
lands  imposes  as  to  the  right  of  one  to  plant 
in  his  own  soil.  Gertainly  the  complainants 
in  this  case  have  the  right  to  devote  their 
lands  to  cotton,  corn,  or  other  products,  and 
to  preserve  them  for  the  continued  produc- 
tion of  such  crops.  Perhaps  the  appellant 
62  L.  R.  A. 


has  the  same  right  to  devote  his  land  to  a 
valuable  and  useful  grass,  even  if  his  doing 
so  shall  ultimately  cause  the  adjacent  lands 
of  others  to  be  converted  into  grass  fields, 
by  causes  other  than  his  direct  agency  to 
produce  such  a  result.  We  are  met  by  con- 
flicUng  rights.  There  must  be  a  balancing 
of  them.  I^ere  should  be  no  restriction  of 
the  just  right  of  one  further  than  is  neces- 
sary to  protect  another  in  the  enjoyment  of 
his.  It  may  be  an  incident  of  the  social  state 
and  contiguity  of  territory  that  each  owner 
must  bear  the  consequence  of  the  exercise 
of  the  right  of  every  other  proprietor  to  pur- 
sue that  particular  kind  of  a^culture  he 
may  choose.  It  may  be  that  unlimited  free- 
dom in  this  respect  to  each  proprietor  is  the 
surest  guaranty  of  the  good  of  all.  We  will 
not  decide  this  now,  but  content  ourselves 
with  the  suggestions  made,  and  place  our 
conclusion  on  other  grounds  as  sufficient  to 
sustain  it."  The  injunction  was  refused  be- 
cause the  evidence  did  not  show  with  suffi- 
cient certainty  that  the  sowing  of  the  seed 
would  result  in  the  consequences  averred. 
It  may  be  conceded  that  if  a  mischievous 
grass,  not  naturally  groMring  upon  land,  but 
brought  there  by  its  owner,  would  inevitably 
so  spread  upon  adjoining  farms  as  to  destroy 
their  capacity  to  produce  any  other  crops, 
the  introduction  of  it  would  be  an  unreason- 
able use  of  his  land  by  such  owner,  because 
it  would  force  others  to  for^;o  all  other  uses 
of  their  own  property.  And  so  it  might  be 
under  other  circumstances  less  extreme  tJian 
those  supposed.  But  it  is  obvious  that,  to 
establish  a  liability  of  this  sort,  the  evidence 
must  show  the  facta  necessary  to  give  rise 
to  it. 

It  is  conceded  by  all  authorities  that  dam- 
age or  inconvenience  sustained  by  one  from 
a  state  of  things  naturally  existing  upon  the 
land  of  another  furnishes  no  ground  of  com- 
plaint against  the  latter.  In  Giles  v.  Walker, 
L.  R.  24  Q.  B.  Div.  650,  the  defendant  had 
denuded  his  land  adjoining  plain.tiff*s  of  the 
timber  which  stood  upon  it,  and  thistles 
sprang  up  which  the  defendant  failed  to 
mow  periodically,  and,  in  consequence,  their 
seeds  were  blown  upon  plaintiff's  land,  and 
produced  a  heavy  growth  of  the  weed  upon 
it.  Plaintiff  sued  to  recover  for  the  damage 
thus  done  to  his  land.  Ghief  Justice  Cole- 
ridge said :  *'I  never  heard  of  such  an  action 
as  this.  There  can  be  no  duty,  as  between 
adjoining  occupiers,  to  cut  the  thistles,  which 
are  the  natural  growth  of  the  land."  While 
Bermuda  grass  is  not  indigenous  to  the  soil 
in  this  state,  it  may  be  found  that  in  locali- 
ties it  has  so  lon^  and  so  extensively  grown 
that  the  reason  of  this  rule  would  apply  to 
it. 

We  have  so  far  treated  the  question  as  if 
appellant  occupied  the  ponition  of  any  other 
landowner.  It  has  the  right  to  use  the  land 
acquired  for  its  right  of  way  for  all  purposes 
proper  to  the  prudent  maintenance  and  oper- 
ation of  its  road,  and,  if  Bermuda  grass  is 
useful  as  an  instrumentality  for  keeping  its 
roadbed  in  order,  it  has,  we  think,  the  right 
to  so  use  it  with  the  restrictions  laid  upon 
persons  generally.  The  necessity  or  impor- 
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tence  of  using  it  iftay  vary  with  the  purposes 
to  be  accomiHished  thereby,  and  the  limited 
extent  to  which  such  companies  can  use  the 
land  may  influence  the  inquiry  whether  or 
not,  under  all  the  circumstances,  such  a  use 
is  reasonable,  but  in  this  respect  only  is  there 
a  dilFerence  affecting  this  question  between 
the  rights  of  such  companies  and  other  land- 
owners. They  would  not  be  liable  for  an  act 
which  is  a  reasonable  use  of  the  right  of  way 
for  proper  purposes  further  than  natural 
persons  would  oe.  TenBoa  d  S.  R.  Co.  v. 
Mcadotca,  73  Tex.  36,  3  L.  R.  A.  665,  11  S. 
W.  145. 

In  the  case  of  Brock  v.  Conneciiout  d  P. 
Rivers  R,  Co.  3d  Vt.  373,  a  company  author- 
ized to  acquire  a  right  of  way,  and  to  operate 
and  maintain  a  railway,  and  required  by  law 
to  fence  its  track,  planted  willow  trees  along 
the  line  separating  its  right  of  way  from  the 
adioining  lands,  in  low,  marshy  ground,  in- 
tending that  the  trees  should  grow  and  fur- 
nish posts  for  its  fence,  and,  at  the  same 
time,  prevent  the  washing  away  of  the  em- 
bankment. Adjoining  farm  owners  sued  to 
enjoin  the  planting  of  the  trees,  alleging  that 
they  would  spreaa  their  branches  over,  and 
extend  their  roots  into,  their  land,  and  that 
flprouts  would  spring  up  therefrom,  and  their 
lands  would  be  so  shaded,  exhausted,  and  in- 
jured as  to  render  them  almost  valueless  for 
the  purpose  of  cultivation.  The  court,  after 
pointing  out  the  great  injury  which  the  evi- 
dence showed  would  probably  be  caused  to 
the  lands  of  complainants,  said:  "By  their 
charter,  the  company  were  bound  to  fence 
their  road^  and  it  was  in  view  of  this  obliga- 
tion that  the  price  to  be  paid  was  fixed  up- 
on by  the  commissioners  or  the  parties,  but 
evidently  neither  party  contemplated  that 
the  road  was  to  be  fenced  in  this  unusual 
and  extraordinary  manner,  in  a  way  that 
should  virtually  destroy  or  render  nearly 
worthless  an  amount  of  land  along  the  sides 
of  the  road,  nearly,  if  not  quite,  equal 
to  the  amount  taken,  and  that,  too, 
by  the  introduction  into  the  farms  of 
the  willow  tree  which  some  of  the  witnesses 
represent  as  the  common  enemy  of  the 
farmer  in  that  vicinity,  and  one  with  which 


they  have  been  contending  half  their  lives, — 
a  tree  that  most  of  the  witnesses  seem  to  con- 
sider as  injurious  to  the  surrounding  iand 
to  an  extent  beyond  that  of  most  other  trees. 
Whether  one  of  two  adjoining  landowners 
holding  their  titles  in  fee,  and  for  the  ordi- 
nary purposes  of  cultivation,  would  have  the 
right  to  construct  a  fence  in  this  manner  on 
the  line  between  them  to  the  manifest  injury 
of  the  other^  is  a  question  we  are  not  now 
called  upon  to  decide.  But  we  think,  in 
order  to  justify  the  railroad  company  in  re- 
sorting to  this  method  of  fencing  their  road, 
in  view  of  its  effect  upon  the  adjoining  pro- 
prietor, there  must  be  some  strong  and  con- 
trolling necessity  for  their  doing  so.  And 
we  are  wholly  unable  to  find  from  the  evi- 
dence the  existence  of  any  such  necessity. 
Inhere  would  seem  from  the  testimony  to  be 
no  great  difiiculty,  with  but  slight  additional 
expense,  in  constructing  a  fence  in  the  ordi- 
nary form  that  would  withstand  the  freshets 
that  the  fences  on  this  road  are  subject  to." 
This  extract  will  serve  to  show  the  facts 
made  to  appear  upon  which  the  relief  was 
granted,  vts^,,  that  the  fencing  was  done  in 
an  "unusual  and  extraordinary  manner,"  in- 
flicting great  damage  upon  others  without 
any  ''strong  and  controlling  necessity  there- 
for," which  facts  are  wholly  absent  from  the 
present  case.  Since  the  planting  of  the 
grass  was  not  in  itself  unlawful,  and  is  not 
shown  to  have  been  done  under  circum- 
stances to  make  it  an  unjustifiable  use  of  its 
property  by  appellant,  we  conclude  that  it 
is  not  shown  to  be  liable  for  the  damage  of 
which  appellee  complains. 

The  answer  to  tne  other  branch  of  the 
question,  whether  or  not  it  was  a  good  defense 
that  appellant,  in  planting  the  grass,  acted 
as  a  person  of  ordinary  prudence  would  have 
done  under  the  same  circumsrtances,  is  in- 
volved in  what  we  have  already  said. 
While  the  ground  of  liability,  if  one  can  be 
shown,  would  be  negligence  or  other  culpable 
conduct  on  the  part  of  appellant,  nothing  of 
the  sort  could  be  imputed  to  it  if  what  it  did 
was,  under  the  principles  stated,  only  a  legit- 
imate use  of  its  property,  and  the  facts  stat* 
ed  fail  to  show  that  it  was  not  suoh  a  use. 
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Am  flnjimctton  to  sappresB  a  vambllnv 
House  cannot  1»e  granted  on  the  appli- 
cation of  the  state,  where  no  Injury  to  prop- 
erty or  annoyance  or  disturbance  of  any  per- 
son is  shown,  but  the  place  is  out  upon  a 


prairie  nearly  one  quarter  of  a  mile  from 
any  other  house,  and  its  existence  has  been 
of  long  standing  and  notorious  and  in  viola- 
tion of  statute,  while  the  ordinary  criminal 
process  for  Its  punishment  and  suppression  Is 
in  full  force  and  available  to  the  state. 


A 


(November  27,  1900.) 

PPEAL  by  the  state  from  a  judgment  of 
the    Circuit  Court  for    Porter  County 


Note. — For  earlier  cases  In  this  series  as  to 
Injimction  against  acts  punishable  as  crimes,  see 
People  V.  Ti-uckee  Lumber  Co.  (Cal.)  39  L,  R. 
A.  581 ;  People  ew  rel,  L'Abbe  v.  Lake  County 
Dist.  Ct.  (Colo.)  46  L.  R.  A.  860;  People's  Gas 
Co.  V.  Tyner  (Ind.)  10  L.  R.  A.  443:  Klpln  v. 
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Livingston  Club  (Pa.)  84  L.  R.  A.  94;  Vegei- 
ahn  V.  Guntner  (Mass.)  35  L.  R.  A.  722 ;  Neaf 
V.  Palmer  (Ky.)  41  L.  R.  A.  219 :  Columbian 
Athletic  Club  v.  State  ex  rel.  McMahan  (Ind.) 
28  L.  R.  A.  727.  See  also  State  ea  reL  Rhodes 
r.  Sannd.™  (N.  H..  18  IftilfeAj  ,64^00gle 
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Ihdiana  Sufrsmb  Court. 


Not., 


dismissing  a  bill  filed  to  enjoin  defendants 
from  Tnaiint4Mning  a  gambling  house.  Af' 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Merrill  Moores,  Julius  W. 
Youolie,  Otto  J.  Bruce,  O.  O.  Hadley, 
and  Stanley  T.  Sutton,  with  Mr,  Wil- 
liam L.  Taylor,  Attorn^  General,  for  ap- 
pellant: 

A  court  of  equity  will  oijoin  a  private 
nuisance  at  the  suit  of  one  injured  by  it, 
and  a  public  nuisance  at  the  suit  of  the 
proper  public  ofiSicer. 

Key.  Stat.  1804,  §  202. 

Blaekstone  defines  a  nuisance  as  ''any- 
thing that  unlawfullv  worketh  hurt,  inoon- 
Tenience,  or  damage.'^ 

3  Bl.  Com.  216.  See  also  Story,  £q.  Jur. 
S  023;  14  Enc  PI.  &  Pr.  1118;  Wood,  Nui- 
sances, I  810;  Spelling,  Extraordinary  Re- 
lief, 8  382;  High,  Inj.  §  1554;  Pom.  Eq. 
Jur.  I  1340;  Beach,  Eq.  Jur.  §  742;  Eden, 
Inj.  p.  2tt7;  Kerr,  Inj.  p.  334;  Hilliard,  Inj. 
3d  ed.  p.  341 ;  Atty.  Gen,  t.  Forbes,  2  Myl.  & 
C.  123;  Aity.  Gen.  v.  Heatley  [1807]  1  Ch. 
660;  Atty.  Gen.  y.  Pope,  N.  B.  Eq.  Cas.  286; 
DemopoUs  v.  Webb,  87  Ala.  667,  6  So.  408; 
People  V.  Truckee  Lumber  Co,  116  Cal.  307, 
30  L.  R.  A.  581,  48  Pac  374;  People  v,  at. 
Louis,  10  111.  361,  48  Am.  Dec.  330;  Craig 
y.  People  ex  rel.  Neville,  47  111.  406;  State 
ew  rel,  Vance  v.  Crawford,  28  Kan.  726,  42 
Am.  Rep.  182 ;  State  e»  rel.  Circuit  Attorney 
T.  Saline  County  Ct.  61  Mo.  381 ;  Atty,  Gen. 
y,  Blount,  11  N.  C.  (4  Hawks)  384,  15  Am. 
Dec.  626;  Atty.  Cfen.  ea  rel.  Citizens  of  Ral- 
eigh y.  Hunter,  10  N.  C.  (1  Dev.  Eq.)  12; 
State  ex  rel.  Crosby  y.  Dayton  d  S,  E.  R. 
Go.  36  Ohio  St.  430;  Com,  y.  Rush,  14  Pa. 
104;  State  v.  Goodnight,  70  Tex.  687,  11  S. 
W.  110;  Georgetoton  v.  Alexandria  Canal 
Co.  12  Pet.  08,  0  L.  ed.  1016;  District  At- 
toimey  y.  Lynn  d  B,  R,  Co,  16  Gray,  245. 

In  actions  by  the  sovereign  to  enjoin  pub- 
lic nuisances  it  has  never  been  the  law  that 
property  rights  must  be  involved  before  eq- 
uity will  interfere. 

In  a  suit  by  the  state,  any  of  the  rights 
of  the  government  may  be  maintained  and 
enforced. 

Columbian  Athletic  Club  v.  State  ex  rel. 
McMahan,  143  Ind.  08,  28  L.  R.  A.  727,  40 
N.  E.  014;  United  States  v.  Debs,  64  Fed. 
744.  5  Inters.  Com.  Rep.  163;  Re  Debs,  168 
U.  S.  578,  30  L.  ed.  1100,  15  Sup.  Ct.  Rep. 
000;  High,  Inj.  §  764;  Garrett,  Nuisances, 
p.  334;  Atty.  Gen.  v.  Cockermouth  Local 
Board,  L.  R.  18  Eq.  172.  Atty,  Gen,  v.  Ox- 
ford, W.  d  W.  R.  Co.  2  Week.  Rep.  330; 
Atty,  Gen,  v.  Shrewsbury  Bridge  Co,  L.  R. 
21  Ch.  Div.  752;  Atty.  Gen,  v.  Johnson,  2 
Wils.  Oh.  103;  Smith  v.  McDowell  ex  rel. 
Hall,  148  111.  61,  22  L.  R.  A.  303,  35  N.  E. 
141 ;  Littleton  v.  Fritz,  65  Iowa,  488,  22  N. 
W.  641;  .Uty.  Gen.  v.  Cohoes  Co,  6  Paige, 
135,  20  Am.  Dec.  755;  People  v.  Third  Ave. 
R.  Co,  45  Barb.  68;  Com.  v.  Pittsburgh  d 
C,  R.  Co,  24  Pa.  160;  Hunter's  Appeal,  40 
Pa.  108;  Atiy.  Gen.  v.  Chicago  d  N.  W.  R. 
Co,  36  Wis.  552;  United  States  v.  Joint  Traf- 
fic Asso,  171  U.  S.  505,  43  L.  ed.  250,  10  Sup. 
Ct.  Rep.  25;  United  States  v.  North  Bloom- 
52  L.  R.  A. 


field  Grauei  Min.  Co.  81  Ted.  248;  North 
Bloomfield  Gravel  Min.  Co.  y.  United  States, 
32  0.  C.  A.  84,  60  U.  S.  App.  377,  88  Fed. 
664;  Umted  States  y.  Floumoy  Live-Stock 
d  Real-Estate  Co.  60  Fed.  886;  State  y.  Ohio 
Oil  Co.  150  Ind.  36,  47  L.  R.  A.  627,  40  N. 
E.  800. 

The  state,  in  a  suit  brought  l^  the  attor- 
ney general,  may  enjoin  the  unlawful  appro- 
priation of  ptiiUio  funds. 

Atty.  Gen,  y.  Tynemouth  Corp.  67  L.  J. 
Q.  B.  N.  S.  480;  State  ex  reiL  McCain  y.  Met- 
scham,  32  Or.  372,  41  L.  R.  A.  602,  46  Pac. 
701,  63  Pac.  1071;  Jackson  y.  Norris,  72  HI. 
367 ;  State  ex  rel.  Cramer  v.  Hager,  01  Mo. 
455,  3  S.  W.  844. 

The  unlawful  construction  or  use  of  a 
bridge  may  be  similarly  enjoined. 

Atty.  Gen,  y.  International  Bridge  Co,  27 
Grant,  Ch.  (U.  C.)  30. 

The  unlawful  oonstruction  of  street^car 
tracks. 

Hunt  y.  Chicago  Horse  d  Dummy  R.  Co. 
121  111.  638,  13  N.  E.  176;  St.  Louis  R.  Co. 
v.  Northwestern  St.  L,  R.  Co.  60  Mo.  71. 

Hydraulic  mining. 

People  y.  Gold  Run  Ditch  d  Min.  Co.  66 
Cal.  160,  66  Am.  Rep.  80,  4  Pac.  1152; 
United  States  y.  North  Bloomfield  Grwoel 
Min.  Co.  81  Fed.  243;  North  Bloomfield 
Gravel  Min.  Co.  y.  United  States,  32  C.  C. 
A.  84,  60  U.  S.  App.  377,  88  Fed.  664. 

The  obstruction  of  highways. 

People  ex  rel.  Robarts  v.  Beaudry,  01  Cal. 
220,  27  Pac.  610;  American  Steel  d  Wire  Co. 
y.  Wire  DrcLwers*  d  Die  Makers*  Unions  Nos. 
Ids,  90  Fed.  608. 

And  rivers. 

People  y.  St,  Louis,  10  111.  361,  48  Am. 
Dec  330 ;  United  States  v.  MoUne,  82  Fed. 
602;  People  y.  Truckee  Lumber  Co.  116  Cal. 
402,  30  L.  R.  A.  581,  48  Pac  374. 

Gaming  houses  are  common  nuisances. 

Wood,  Nuisances,  S  45;  Hawk.  P.  C.  p.  603, 
§  0;  Burk  y.  State,  27  Ind.  431;  State  v. 
Berdetta,1Z  Ind.  107,  38  Am.  Rep.  117; 
Garrison  v.  State,  14  Ind.  287 ;  State  v.  Ohio 
Oil  Co.  150  Ind.  37,  47  L.  R.  A.  627,  40  N.  E. 
800;  King  v.  Dixon,  10  Mod.  336;  King  v. 
Rogier,  1  Barn.  &  C.  274;  King  v.  Taylor, 
3  Barn.  &  C.  507 ;  State  v.  Bertheol,  6  Blackf . 
474,  30  Am.  Dec  442;  State  v.  MuUikin^  8 
Blackf.  260;  Garrison  v.  State,  14  Ind.  287; 
Haggart  v.  Stchlin,  137  Ind.  51,  22  L.  R.  A. 
577,  35  N.  E.  007;  State  ex  rel.  Vance  v. 
Craurford,  28  Kan.  733,  42  Am.  Rep.  182; 
Smith  V.  Com.  6  B.  Mon.  23 ;  Wilson  v.  Com. 
12  B.  Mon.  3;  State  v.  Williams,  30  N.  J.  L. 
100;  Meyer  v.  State,  42  N.  J.  L.  157;  Hun- 
ter V.  Com.  2  Serg.  &  R.  200;  Bloomhuff  ?. 
State,  8  Blackf.  205;  Tanner  y.  Albion,  6 
Hill,  121,  40  Am.  Dec.  337 ;  McClean  v.  State, 
40  N.  J.  L.  471,  0  Atl.  681;  King  y.  ifoore, 
3  Barn,  k  Ad.  188. 

The  collecting  together  of  a  crowd  of  idle 
persona  is  a  public  nudsancc 

Bostock  V.  North  Staffordshire  R,  Co.  5 
DeQ.  ft  S.  580;  Walker  v.  Brewster,  L.  R.  5 
Eq.  25;  Inchbaid  v.  Robinson,  L.  R.  4  Ch. 
388. 

TTiis  court  hae  not  been  slow  in  enjoin- 
ing public  nuisances  at  the  auit  of  privato 
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individuals  wliere  speoial  injury  could  be 
shown,  even  in  cases  where  the  nuisance  was 
made  penal  by  statute  or  municipal  ordi- 
nances. 

First  yat.  Bank  ▼.  Sarlla,  129  Ind.  201, 
13  U  R.  A.  481,  28  N.  E.  434;  People's  Qas 
Co,  V.  Tyner,  131  Ind.  277,  16  L.  R.  A.  443, 
31  N.  E.  59;  Haggaft  v.  Stehlin,  137  Ind.  43, 
22  L.  R.  A.  677,  35  N.  E.  997 ;  Kaufnum  v. 
iStein,  138  Ind.  49,  37  N.  E.  333;  Radican 
V.  Buckley,  138  Ind.  582,  38  N.  E.  53;  Rioh- 
mond  V.  Smith,  148  Ind.  294,  47  N.  E.  630. 

Where  the  state  officers  failed  to  enforce 
the  law  against  brokerage  in  railroad  tickets 
the  circuit  court  of  the  United  States  for  the 
middle  district  of  Tennessee  granted  an  in- 
junction. 

Ifaskville,  O.  d  8i.  L.  R.  Co.  ▼.  MoOonnell 
82  Fed.  76.  See  also  State  ▼.  Ohio  (HI  Oo. 
150  Ind.  42,  47  L.  R.  A.  627,  49  N.  E.  809. 

A  pecuniary  interest  need  not  be  shown 
in  any  action  brought  by  the  state  to  abate 
or  enjoin  a  public  nuisance. 

Atty.  Qen,  v.  Chicago  d  N.  W.  R,  Co,  35 
Wis.  549;  Slate  ew  rel.  Vance  v,  Crawford, 
28  Kan.  736,  42  Am.  Rep.  182;  Re  Debs,  158 
U.  S.  566.  39  L.  ed.  1093,  15  Sup.  Ct.  Rep. 
900;  Uniied  States  v.  Joint  Traffu)  Asso,  171 
U.  S.  505,  43  L.  ed.  259,  19  Sup.  Ct  Rep.  25; 
State  ex  rel.  Snyder  v.  Portland  Ifatural 
Gas  d  Oil  Co.  153  Ind.  483,  63  K.  E.  1089; 
People  T.  St.  Louis,  10  UL  366,  48  Am.  Dec. 
339. 

The  state,  suing  for  and  on  behalf  of  tiie 
public,  sues,  not  only  by  virtue  of  its  own 
duty  and  authority,  but  by  virtue  of  the  ag- 
gregate properly  rights  M  the  citizens  and 
landowners,  the  churches  and  school  corpora- 
tions of  Hammond,  Whiting,  East  Chicago, 
and  Lake  county  generally,  whose  property 
rights  the  state  of  necessity  represents  in 
seeking  the  abatement  of  a  public  nuisance. 
People  V.  Tweed,  13  Abb.  Pr.  N.  S.  25. 
The  records  of  this  court  show  that  these 
same  men  have  been  before  this  court  for 
crimes  committed  on  this  same  spot  again 
and  again. 

State  ex  rel.  Duensing  v.  Rohy,  142  Ind. 
174,  33  L.  R.  A.  213,  41  N.  E.  146;  Roby  v. 
State  ex  rel  Matthews,  142  Ind.  700,  42  N. 
K.  350:  Columbian  Athletic  Club  v.  State 
€v  rel.  McMahan,  143  Ind.  98,  28  L.  R.  A. 
727,  40  N.  E.  914:  State  ex  rel.  Matthews 
v.  Forsylhe,  147  Ind.  469,  33  L.  R.  A.  221, 
44  N.  E.  593. 
Mr.  John  B.  Peterson,  for  appellees : 
A  court  of  equity,  under  the  law  govern- 
ing civil  procedure,  has  no  jurisdiction  to 
grant  the  relief  asked  for. 

The  state  should  appeal  to  the  law  court 
to  enforce  the  criminal  law,  and  not  to  the 
equity  side  of  the  court. 

The  proof  does  not  show  that  the  acts 
done  by  the  defendants  constitute  a  public 
nuisance. 

Appellees  maintained  a  room  where  a 
large  number  of  reputable,  orderly  persons 
congregated  and  bought  pools  on  horse  races. 
The  room  was  orderly  conducted,  and  no  im- 
proprieties of  any  kind  were  shown  ever  to 
have  taken  place  there,  or  in  the  vicinity,  ex- 
cept the  selling  of  pools.  How,  then,  can  it 
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be  said  that  the  acts  of  the  defendants  are 
within  the  definition  of  a  public  nuisance? 

The  inconvenience,  the  damage,  the  annoy- 
ance must  be  shown  by  proof  and  not  left  to 
presumption  or  inference. 

Madns  v.  State,  42  Ind.  327,  13  Am.  Rep. 
864. 

The  room  in  question  in  this  case  was  not 
per  se  a  nuisance. 

2  Bishop,  Crim.  Proc.  §  813;  Mains  v. 
State,  42  Ind.  327,  13  Am.  Rep.  364;  State 
V.  Houck,  73  Ind.  37 ;  State  v.  Berdetta,  73 
Ind.  185,  38  Am.  Rep.  117. 

There  is  a  complete  remedy  at  law,  either 
by  the  enforcement  of  the  criminal  law  of 
the  state,  or  by  the  municipal  authorities  of 
the  city  of  Hammond. 

Though  the  jurisdiction  of  equity  in  re- 
straint of  public  nuisances  is  well  estab- 
lished, it  will  not  be  exercised  where  the  ob- 
ject sought  can  be  as  well  attained  in  the 
ordinary  tribunals. 

High,  Inj.  §  761 ;  B<iumgartner  v.  Hasty, 
100  Ind.  575,  60  Am.  Rep.  830;  McLaughlin 
V.  State,  46  Ind.  338 ;  Nelson  v.  MilUgan, 
161  HI.  462,  38  N.  £.  239;  Laney  v.  Jasper, 
39  UL  46;  Dunning  v.  Aurora,  40  111.  481; 
Bliss  V.  Kennedy,  43  111.  67 ;  Lake  View  v, 
Letz,  44  111.  81 ;  Wahle  v.  Reinbach,  76  111. 
322;  Oswald  v.  Wolf,  129  111.  200,  21  N.  E. 
839;  People  v.  Equity  Gaslight  Co.  141  N. 
Y.  232,  36  N.  E.  194, 

The  fact  that  the  officers  of  the  state,  or 
those  charged  with  the  administration  of  the 
municipai  government  of  the  city,  have  neg- 
lected, or  even  refused,  to  take  action  and  to 
suppress  the  evils  complained  of  is  not  suffi- 
cient to  authorize  a  court  of  equity  to  inter- 
fere. 

State  V.  Patterson,  14  Tex.  Civ.  App.  465, 
37  S.  W.  478. 

Equity  has  no  jurisdiction  either  to  sup- 
press or  punish  crime  in  the  absence  of  a 
statute  ex{)re8sly  conferring  it^  unless  civil 
rights  are  involved. 

State  ex  rel.  Circuit  Attorney  v.  Uhrig, 
14  Mo.  App.  413;  Atty.  Gen.  v.  Utica  Ins. 
Co.  2  Johns.  Ch.  371;  Atty.  Gen.  v.  Tudor 
Ice  Co.  104  Mass.  239,  6  Am.  Rep.  227; 
Uamilton-Brown  Shoe  Co.  v.  Saxey,  131  Mo. 
212,  32  S.  W.  1106;  Cope  v.  District  Fair 
A 880.  99  III.  489;  Neaf  v.  Palmer,  20  Ky.  L. 
Rep.  176,  41  L.  R.  A.  219,  45  S.  W.  506; 
State  V.  Patterson,  14  Tex.  Civ.  App.  465,  37 
S.  W.  478. 

Dowllns,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  applicaticm  on  behalf  of  the 
state  for  a  restraining  order  forbidding  the 
defendants  from  keeping  and  maintaining  a 
gambling  house  in  the  town  of  Roby,  in  L^e 
county,  Indiana.  To  render  the  injunction 
effectual,  the  appointment  of  a  receiver  to 
take  possession  of  the  room  and  building 
where  the  gambling  was  alleged  to  be  carried 
on  was  asked  for.  Prayer  for  a  permanent 
injunction  on  the  final  hearing  of  the  cause. 
The  proceeding  was  by  information  filed  in 
the  Lake  circuit  court  by  the  attorney  gener- 
al and  the  prosecuting  attorney  of  that 
county,  which  w«  dul^  verW^^^,-^ 
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mation  charges,  in  substance,  that  all  of  the 
defendants  except  Annie  O'Leary  are,  and 
since  September  1,  1898,  have  been,  unlaw- 
fully engaged  in  the  business  of  selling 
pools,  and  Keeping  a  room  in  which  to  sell 
pools,  and  in  recording  and  registering  bets 
and  wagers  upon  the  results  of  trials  of 
skill,  speed,  and  power  of  endurance  of  man 
and  beasts,  in  a  certain  room  and  building 
in  Lake  county,  and  state  of  Indiana,  owned 
by  the  defendant  Annie  O'Leary,  but  the 
real  ownership  of  which  is  believed  by  plain- 
tiff to  be  in  James  O'Leary;  that  the  defend- 
ants on  every  day  since  September  1,  1898, 
up  to  and  at  the  time  of  the  filing  of  the  in- 
formation, unlawfully  kept  in  said  county 
and  state  a  certain  room  and  building,  after- 
wards in  said  information  particularly  de- 
scribed, with  apparatus,  blackboard,  blanks, 
papers,  and  other  devices  for  the  purpose  of 
recording  and  registering;  bets  and  wagers 
upon  the  results  of  trials  and  contests  of 
skill,  speed,  and  power  of  endurance  of  man 
and  beasts,  and  that  unlawfully  upon  each 
of  said  days  said  defendants  have  recorded 
and  registered  bets  and  wagers  and  sold 
pools  upon  the  results  of  such  trials  and 
contests  (said  defendants  upon  each  and  all 
of  said  days  being  either  the  owners,  lessees, 
or  occupants  of  said  room  and  building), 
and  then  and  there  unlawfully  and  knowing- 
ly permitted  said  room  to  be  occupied,  and 
did  then  and  there  unlawfully  keep  and  ex- 
hibit apparatus,  blackboard,  blanks,  papers, 
and  divers  other  devices  for  the  purpose  of 
recording  and  registering  bets  and  wagers 
upon  trials  and  contests  of  skill,  etc.,  all  in 
violation  of  the  criminal  law  of  the  state  of 
Indiana;  that  said  pool  room  and  business 
were  widely  advertised  by  the  defendants  in 
papers  having  a  wide  circulation  among 
gamblers  and  sporting  men  throughout  the 
state  of  Indiana  and  other  states;  that  the 
defendants,  in  order  to  bring  a  large  number 
of  gamblers  from  neighboring  towns  and 
cities  to  said  pool  room,  ran,  and  did  cause 
to  be  run,  special  trains  from  Chicago,  and 
that  they  are  now  upon  each  and  every  day 
bringing  together  upon  the  premises  afore- 
said great  crowds  of  persons,  ranging  from 
300  to  800,  and  will,  unless  enjoined  and  re- 
strained from  so  doing,  continue  running 
said  special  trains,  and  bringing  together, 
and  causing  to  congregate  in  said  room  and 
said  building,  said  gamblers  from  said  cities 
and  towns;  that  on  September  23,  1898,  affi- 
davits and  informations  were  filed  against 
said  defendants,  charging  them  with  the 
crime  of  pool  selling,  and  that  warrants 
were  issued  for  the  arrest  of  said  defendants, 
and  were  placed  in  the  hands  of  the  sheriff  of 
Lake  county  to  be  served;  that,  notwith- 
standing the  defendants  were  all  in  said 
room  and  building,  the  sheriff  was  unable  to 
secure  the  arrest  of  more  than  three  of  them, 
for  the  reasons  that  the  defendants  at  the 
time  had  assumed  fictitious  names,  and  de- 
nied that  they  were  the  persons  named  in  the 
warrants;  that  the  defendants  are  all  resi- 
dents of  foreign  states,  but  follow  pool  sell- 
ing and  gambling  in  various  towns  and  cit- 
ies, and.  when  driven  from  one  place,  always  ' 
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assume  another  and  diff«*ent  name;  that  the 
gamblers  who  constitute  the  crowds  which 
are  brought  together  at  Roby  from  this  and 
other  states  are  the  friends  of  the  defend- 
ants, and  conspire  and  confederate  with 
them  in  avoidii^;  the  process  of  the  court, 
and  in  avoiding  arrests  upon  warrants  in  the 
hands  of  the  sheriff,  thereby  rendering  the 
arrest  of  the  defendants  by  the  sheriff  and 
other  peace  officers  impossible;  that  for  the 
purpose  of  preventing  prosecutions  against 
them,  and  deterring  witnesses  from  giving 
evidence,  whenever  prosecutions  are  threat- 
ened or  begun,  the  defendants  circulate  and 
publish  reports  that  such  proceedings  are 
taken  with  a  view  of  extorting  blackmail 
from  them;  that  the  defendants  claim  to 
have  organized  a  club,  and  are  insisting  up- 
on the  right  to  gather  togeth^  samblers  and 
vicious  persons,  and  to  bring  them  in  train 
loads  to  the  said  room  and  building  to  vio- 
late the  criminal  laws  of  Indiana,  and  to 
prevent  persons  coming  into  the  room  and 
building  from  furnishing  testimony  or  iden- 
tifying the  persons  for  whom  warrants  are 
issued  upon  indictments  and  affidavits,  and 
that  the  defendants  have  excluded,  and 
claimed  the  right  to  exclude,  from  said  room 
and  building,  others  than  the  sheriff  and  his 
deputies;  that  the  defendants  come  on  the 
same  special  trains  with  crowds  of  gamblers, 
criminals,  and  immoral  persons  to  the  said 
room  and  building,  and  leave  on  the  same 
trains,  so  that  the  sheriff  has  no  opportuni- 
ty to  make  arrests  except  while  the  defend- 
ants are  either  in  said  room  or  with  said 
crowds ;  that  said  room  has  never  been  used 
for  any  other  purpose  than  for  pool  selling 
and  other  forms  of  gambling;  that  the  room 
and  building  are  provided  with  doors  and 
other  devices  to  prevent  peace  officers  from 
entering,  and  that  the  defendants  have 
placed  at  the  doors  men  as  guards  to  prevent 
any  person  from  entering  who  might  in  any 
manner  interfere  with  the  violation  of  the 
criminal  laws  of  the  state,  or  who  might 
truthfully  testify  against  the  violators  of  the 
laws,  and  that  the  room  is  so  fortified  that 
only  the  so-called  members  of  the  club,  who 
are  gamblers  and  criminals,  are  permitted  to 
enter;  that  the  room  and  building,  and  the 
real  estate  upon  which  the  building  is  located » 
are  in  that  part  of  the  city  of  Hammond 
known  as  "Roby,"  being  the  place  indicated 
by  the  publications  and  score  cards;  that 
Hammond  has  a  population  of  from  10,000 
to  15,000  inhabitants,  with  a  city  govern- 
ment, mayor,  and  a  large  number  of  police- 
men, and  that  within  half  a  mile  of  the  room» 
and  on  the  same  public  street,  are  two 
school  buildings,  in  which  public  school  is 
being  held;  that  within  one-half  mile  of  the 
room  and  building  is  located  the  town  of 
Whiting,  with  a  population  of  nearly  3,500 
inhabitants,  and  near  by  is  situated  the  city 
of  East  Chicago,  with  about  the  same  popu- 
lation; that  the  defendants  have  continued 
daily  to  bring  upon  the  said  premises  and 
into  the  said  room,  for  the  purposes  afore- 
said, large  crowds  of  gam<bieTS,  and  have 
each  day  continued  in  the  same  open  and 
public  manner,  persistently,  pPf^^Jf4l^|{^^~ 
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tinuously,  and  intentionally,  to  yiolate  the 
laws  of  Indiana,  in  defiance  of  the  officers 
and  inhabitants  of  the  city  of  Hammond,  the 
t4>wn  of  Whiting,  the  city  of  East  Chicago, 
and  the  officers  and  citizens  of  Lake  county, 
and  are  now  asserting  their  intention  so  to 
continue  such  unlawful  acts  in  defiance  of 
such  officers  and  inhabitants,  and  that  they 
will  do  so  unless  enjoined;  that,  because  of 
such  unlawful  acts  of  the  defendants,  the 
citizens  of  the  towns  and  cities  before 
named,  in  Lake  county,  have  been  essential- 
ly interfered  with  in  the  comfortable  enjoy- 
nient  of  their  lives  and  property,  and  that 
their  general  moral  welfare  is  greatly  in- 
jured, and  the  name  and  good  repute  of  the 
citizens  of  Lake  county  are  and  will  be 
greatly  injured;  that  it  is  the  purpose  and 
design  of  the  defendants  permanently  to  es- 
tablish gambling  and  pool  selling  in  said 
building,  and  to  continue  to  bring  large 
crowds  of  gamblers,  criminals,  and  immoral 
people  into  Jjake  county,  in  defiance  of  its 
citizens,  officers,  and  the  laws  of  Indiana; 
and  that  the  defendants  purpose  to  avoid  ar- 
rests and  prosecutions  by  tlie  means  afore- 
said. It  is  further  charged  that  the  room 
and  building  so  used  axe  entered  from  anoth- 
er building  near  by,  so  that  it  is  necessary, 
in  order  to  effectually  enjoin  and  prohibit 
the  doing  of  the  things  alleged  in  said  room, 
and  to  prevent  others  from  entering  and  us- 
ing said  building,  to  appoint  a  receiver,  with 
authority  to  take  possession  of  the  said 
room  and  building;  tnat  there  is  no  adequate 
or  effective  remedy  at  law  for  the  redress  of 
the  grievances  set  forth;  and  that  said  acts 
have  become  a  public  nuisance,  and  will  con- 
tinue to  be  and  grow  still  more  obnoxious 
unless  the  same  l^  enjoined. 

On  the  motion  of  the  appellees  a  change 
of  venue  was  granted.  The  cause  was  sent 
to  the  Porter  circuit  court,  and  Hon.  Kobert 
Lowry  was  appointed  a  special  judge  to  try 
it.  All  of  the  defendants  appeared,  and 
filed  an  answer  in  denial.  The  cause  having 
been  submitted  for  trial,  and  the  evidence 
heard,  a  general  finding  was  made  for  the 
defendants.  The  appellant  filed  motions,  in 
▼arious  forms,  for  judgment  in  its  favor,  all 
of  which  were  overruled,  and  there  was 
judgment  for  the  appellees  on  the  finding. 
The  appellant  moved  to  modify  the  judg- 
menty  and  also  filed  a  motion  for  a  new  trial, 
both  of  which  motions  were  overruled.  The 
errors  assigned  and  discussed  embrace  these 
rulings. 

The  sufficiency  of  the  information  is  not 
challenged,  and  the  question  to  be  deter- 
mined on  this  appeal  arises  upon  the  proof 
alone.  The  evidence  fidly  sustained  the 
charges  of  the  information  as  to  the  nature 
of  the  resort,  the  unlawful  practices  carried 
on  therein,  the  number  and  disreputable 
character  of  the  patrons  of  the  establish- 
ment, and  the  "open,  repeated,  persistent, 
and  intentional  violation  of  the  statutes" 
against  gambling  by  the  appellees  and  oth- 
ers at  the  place  and  in  the  manner  set  forth 
in  the  information.  There  was  no  proof 
that  any  person  had  been  annoyed  or  dis- 
turbed by  reason  of  the  maintenance  of  the 
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gambling  houee;,  or  that  any  property  rights 
of  the  state  were,  or  were  Ukely  to  be,  in  any 
manner  injuriously  affected.  The  gambling 
house  was  remote  from  any  other  building, 
and  was  situated  upon  the  open  and  unin- 
habited plain  or  prairie.  The  premises  de- 
scribed were  within  the  corporate  limits  of 
the  town  of  Eoby,  and  had  been  so  located 
and  operated  for  a  considerable  period  of 
time.  It  was  not  shown  that  any  of  the  in- 
habitants of  Lake  county  in  any  way  or  un- 
der any  circumstances  came  in  contact  with 
the  persons  who  frequented  the  gamblini; 
house.  Nothing  prevented  the  enforcement 
of  the  ordinances  of  the  town  and  the  blxt- 
utes  of  the  state  against  gambling  and  the 
maintenance  of  gambling  houses,  excepting 
the  indifference  or  sympathy  of  the  commu- 
nity, or  the  indolence  or  faithlessness  of  the 
public  officers  of  the  town  and  county 
charged  with  that  duty.  The  question, 
therefore,  for  decision,  is  whether  an  injunc- 
tion may  be  had,  on  the  application  of  the 
state,  to  suppress  a  gambling  house,  where 
no  injury  to  property  is  shown,  where  no 
person  has  been  annoyed  or  disturbed,  where 
gambling  in  all  of  its  forms  is  made  a  crimi- 
nal offense  by  statute,  and  the  ordinary 
criminal  process  for  its  punishment  and  sup- 
pression is  in  full  force  and  available  to  the 
state.  While  it  is  probably  true  that  every 
indictable  nuisance  may,  under  particular 
circumstances,  be  enjoined,  it  cannot  be  said 
that  a  court  of  equity  is  bound  in  every  case 
to  award  the  extraordinary  remedy  of  in- 
junction upon  the  naked  proof  of  the  exist- 
ence of  such  a  nuisance.  The  circumstance 
that  the  acts  constituting  the  nuisance  are 
crimes  or  misdemeanors,  and  punishable  as 
such,  is  not  of  itself  a  sufficient  reason  for 
refusing  the  writ.  Columbian  Athletic  Club 
V.  State  em  rel.  McMahan,  143  Ind.  98,  28  L. 
R.  A.  727,  40  N.  E.  914;  State  ex  rel.  Vance 
V.  CroAoford,  28  Kan.  726,  42  Am.  Rep.  182; 
State  ex  rel,  Rhodes  v.  Saunders,  66  N.  H. 
39,  18  L.  R,  A.  646,  25  Atl.  588;  Re  Debs, 
158  U.  S.  664,  39  L.  ed.  1092,  15  Sup.  Ct. 
Rep.  900;  Littleton  v.  Fritz,  66  Iowa,  488, 
54  Am.  Rep.  19,  22  N.  W.  641 ;  Port  of  Mo- 
bile V.  LouisviUe  d  N.  R.  Co.  84  Ala.  115,  4 
So.  106.  Unless  it  appears,  not  only  that  a 
public  nuisance  exists,  but  that  the  public  is 
subjected  to  actual  annoyance  or  injury  by 
it,  the  courts  generally  refuse  to  interfere  by 
injunction,  at  least  before  indictment  and  a 
trial  and  conviction  at  law.  Another  ele- 
ment is  usually  found  in  the  cases  where  an 
injunction  has  been  granted  to  suppress  an 
indictable  nuisance,  and  that  is  the  existence 
of  some  circumstances  which  seemed  to  ren- 
der the  immediate  interference  of  the  court 
necessary  to  prevent  a  real  injury  to  the 
public;  proof  of  an  exigency  which  the  ordi- 
nary process  of  the  court  was  not  adequate 
to  meet  generally  being  required.  In  the 
present  case  every  unlawful  act  charged  in 
the  information  as  constituting  the  nuisance 
complained  of  is  a  crime  or  a  misdemeanor, 
and  is  subject  to  indictment  and  punishment 
under  the  Criminal  Code.  The  premises 
where  the  gambling  is  alleged  to  be  carried 
on  ai'o  not  in  a  populous  neighborh 
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out  upon  a  prairie;  the  nearest  bouse  being 
nearly  a  quarter  of  a  mile  distant.  The 
place  has  not  been  recently  established,  so 
that  time  was  not  afforded  within  which  to 
present  the  offenders  before  the  grand  jury, 
but  its  existence  has  been  of  long  standing 
and  notorious.  So  far  as  the  record  dis- 
closes, no  private  person  has  made  complaint 
of  any  injury  sustained  or  likely  to  be  sus- 
tained by  himself  or  his  property.  Under 
these  circumstances^  we  can  see  no  legal  rea- 
son why  resort  should  not  be  had  to  criminal 
proceedings  to  punish  and  suppress  acts, 
every  one  of  which  is  expressly  forbidden  by 
the  Code,  as  a  crime  or  a  misdemeanor,  in- 
stead of  casting  the  burden  of  the  abatement 
of  these  unlawful  practices  upon  the  civil 
side  of  the  court.  A  civil  suit  by  informa- 
tion, in  the  name  of  the  state,  filed  by  the  at- 
torney general  and  the  local  prosecuting  at- 
torney, is  but  an  indirect  method  of  accom- 
plishing an  end  which  could  more  properly 
and  more  satisfactorily  be  attained  by  in- 
dictment. The  apathy  or  sympathy  of  the 
local  community  and  the  ne^gligence  of  the 
public  officers,  which  prevent  a  criminal 
prosecution,  or  render  its  result  doubtful, 
cannot  be  regarded  as  a  reason  why  a  civil 
action  should  be  substituted  for  a  criminal 
proceeding,  and  the  alleged  violations  of  the 
criminal  law  should  be  tried  and  determined 
by  a  judge  instead  of  a  jury.  Mains  v. 
State,  42  Ind.  327,  13  Am!  Rep.  364;  State 
V.  Houck,  73  Ind.  37 ;  2  Bishop,  Crim.  Proc 
§  813;  People  v.  Equity  Otialight  Oo.  141  N. 
Y.  232,  36  N.  E.  194;  Atty.  Qen,  v.  Tudor 
loe  Co.  104  Mass.  239;  State  v.  Pwtteraon,  14 
Tex.  Civ.  App.  465,  37  S.  W.  478.  Injunc- 
tions have  been  granted,  at  the  instance  of 
the  attorney  general  of  the  state,  to  prevent 
tlie  destruction  of  a  bridge  upon  a  public 
highway  {Atty.  Qen.  v.  Forbes,  2  Myl.  &  C. 
123)  ;  to  prevent  the  deposit  of  filth  and 
noxious  refuse  matter  upon  a  private  vacant 
lot  in  the  city  of  London  {Atty.  Oen.  v. 
Heatley  [1897]  1  Ch.  560) ;  to  prevent  ob- 
structions to  the  freedom  of  interstate  com- 
merce {Re  Deba,  158  U.  S.  664,  39  L.  ed. 
1092,  15  Sup.  Ct.  Rep.  900) ;  to  prevent  nui- 
sances upon  public  highways  {Green  v. 
Oakes,  17  111.  249;  Craig  v.  People  ex  rel. 
Neville,  47  111.  487 ) ;  to  prevent  the  obstruc- 
tion of  rivers,  harbors,  or  other  navigable 
waters  {People  v.  Vanderbilt,  28  N.  Y.  396; 
Davia  v.  New  York,  14  N.  Y.  526,  67  Am. 
Dec.  186) ;  to  prevent  the  pollution  of 
streams  {Atty.  Qen.  v.  Cookermouth  Local 
Board,  L.  R.  18  £q.  172) ;  to  restrain  a  cor- 
poration from  exercising  a  franchise  not 
granted  to  it  by  law  {People  v.  Third  Ave.  R. 
Co.  45  Barb.  63).  On  the  other  hand,  there 
are  many  cases  where  a  violation  of  law  oc- 
curs, with  injury  either  to  the  public  or  to 
private  individuals,  in  which  relief  by  in- 
junction has  been  denied.  It  is  said  in 
High,  Inj.  §  23,  that  "the  subject-matter  of 
the  jurisdiction  of  equity  being  the  proteo- 
ffon  of  private  property  and  of  civil  rights, 
courts  of  equity  will  not  interfere  for  the 
punishment  or  prevention  of  merely  criminal 
62  L.  R.  A. 


or  immoral  acts,  unconnected  with  violations 
of  private  right  Equit^r  has  no  jurisdiction 
to  restrain  the  commission  of  crimes,  or  to 
enforce  moral  obligations  and  the  perform- 
ace  of  moral  duties ;  nor  will  it  interfere  for 
the  prevention  of  an  illegal  act,  merely  be- 
cause it  is  illegal.  And,  in  the  absence  of 
any  injury  to  property  rights,  it  will  not 
lend  its  aid  by  injunction  to  restrain  the  vio- 
lation of  public  or  penal  statutes,  or  the 
commission  of  immoral  and  illegal  acts. 
Thus,  the  relief  has  been  refused  to  prevent 
persons  from  carrying  on  the  business  of 
banking,  in  violation  of  a  statute  restraining 
unincorporated  banking  associations.  So, 
where  it  was  sought  to  enjoin  defendants 
from  running  their  street  cars  on  Sunday,  in 
violation  of  a  statute  making  it  a  penal  of- 
fense, the  relief  was  refused,  although  the 
action  was  brought  by  pew  holders  and  prop- 
erty owners  on  the  line  of  defendants'  trade. 
In  all  such  cajses  ample  remedy  may  be  had 
by  proceedings  at  law,  and,  the  offense  being 
damnum  absque  injuria,  courts  of  equity 
will  not  interfere.  And,  in  accordance  wit^ 
the  well -settled  doctrine  that  equity  will  not 
interfere  with  the  administration  of  the 
criminal  laws  of  the  state,  an  injunction 
will  not  be  granted  against  the  enforcement 
of  executions  for  costs  issued  against  an  un- 
successful party  to  a  oriminal  prosecution. 
Nor  will  a  court  of  equity  enjoin  a  judgment 
imposed  for  violating  a  law  of  the  state. 
Nor  will  it  enjoin  suits  or  prosecutions  of  a 
criminal  nature."  See  also,  Wood,  Nui- 
sances, 2d  ed.  §  788;  Hamiltan-Broum  Shoe 
Co.  V.  Saaey,  131  Mo.  212,  32  S.  W.  1106; 
State  V.  Patterson,  14  Tex.  Civ.  App.  465,  37 
S.  W.  478;  Atty.  Qen.  v.  Tudor  loe  Co.  104 
Mass.  239 ;  State  ex  rel.  Circuit  Attorney  y. 
UhHg,  14  Mo.  App.  413. 

It  may  be  stated  th&t  where  the  injury  is 
pressing  or  imminent,  so  that  the  public 
safety  is  menaced  or  public  rights  are  ob- 
structed or  interfered  with,  and  the  special 
circumstances  are  such  that  the  ordinary 
process  of  the  courts  is  not  sufficiently 
prompt  or  effective  to  prevent  such  injury  or 
obstruction,  the  remedy  by  injunction  may 
be  applied,  provided  the  right  is  clear,  and 
the  wrong  has  not  been  acquiesced  in  by  the 
plaintiff.  The  important  inquiry  in  each  case 
is  whether,  under  the  circumstances  of  the 
particular  instance,  there  is  a  necessity  for 
the  exercise  of  that  jurisdiction.  The  evi- 
dence in  the  case  before  us  entirely  fails  to 
establish  the  existence  of  such  a  necessity  at 
this  time.  We  do  not  undertake  to  lay  down 
any  general  rule,  or  to  decide  that  a  place 
where  gambling  is  carried  on,  and  where 
lawless  and  disreputable  persons  congregate 
for  the  purpose  of  gaming,  may  not,  under 
special  circumstances,  constitute  a  public 
nuisance,  and  be  a  proper  subject  for  the  ex- 
ercise of  the  powers  of  a  court  of  equity. 
But,  owing  te  a  total  failure  of  proof  in  the 
important  particulars  pointed  out  in  this 
opinion,  we  are  constrained  to  hold  that  the 
appellant  failed  to  make  such  a  case  as  war- 
ranted the  interposition  of  the  court  by  its 
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extraordinary  writ  of  injunction.  Crighton 
V.  Dahmer,  70  Miss.  602,  21  L.  R.  A.  84,  13  So. 
237,  35  Am.  St.  Rep.  666,  and  notes;  Good- 
rich V.  Moore,  2  Minn.  61,  Gil.  49,  72  Am. 
Dec.  74;  16  Am.  &  £ng.  Enc.  Law,  let  ed. 
927. 

Judgment  affirmed. 


John  E.  FERRIS,  Appi., 

V, 

AMERICAN  BREWING  COMPANY. 
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1«  A  leasee's  agreement  to  sell  no  otli- 
er  beer  on  the  premises  than  that  manufac- 
tured by  a  designated  company  is  not  invalid 
as  against  public  policy. 

2.  A  eoryoratlon  for  vrliose  benefit  a 
■tipulatlon  in  a  lease  was  clearly  under- 
stood to  be  made  against  the  sale  on  the 
premises  of  any  beer  of  other  makers  can  en- 
force that  contract,  although  it  is  not  a  par- 
ty to  it. 

8.  An  Injunetlon  avalnat  tlie  -rlolatlon 
of  a  contract  against  the  sale  by  a  lessee 
of  any  beer  except  that  of  a  certain  company, 
which  was  not  a  party  to  the  lease,  may  be 
had  at  the  suit  of  such  company,  since  the 
remedy  at  law  would  be  inadequate. 

(November  27,  1900.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Superior  Court  for  Marion  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  enjoin  the' violation  of  the  terms  of  a 
lease  requiring  defendant  to  limit  his  sales 
upon  the  leased  property  to  plaintiff's  prod- 
uct.    Affirmed. 

The  facts  are  stated  in  the  opinioo. 

Mr.  H.  N.  Spoan  for  appellant. 

Messrs.  Charles  "W.  Smith,  John  8. 
Ilimoan«  Henry  SL  Hombrook,  and 
Albert  F.  Smith,  for  appellee : 

A  person  not  a  party  to  the  contract,  but 
for  whose  benefit  it  was  executed,  may  main- 
tain in  equity  a  proper  action  to  enforce  the 
right  conferred  upon  him  by  the  terms  of  the 
agreement. 

Devol  V.  Mcintosh,  23  Ind.  529  j  Haggerty 
▼.  Johnston,  48  Ind.  41 ;  Way  v.  Fravel,  61 
Ind.  162;  Josselyn  v.  Edwards,  57  Ind.  212; 
Smith  X.  Ostermeyer,  68  Ind.  432 ;  (hoaltney 
V.  Wheeler,  26  Ind.  416;  Cross  v.  Truesdale, 
28  Ind.  44;  Davis  v.  Callotoay,  30  Ind.  112, 
95  Am.  Dec.  670;  Marlett  v.  Wilson,  30  Ind. 
240;  Dunlap  v.  McNeil,  35  Ind.  316;  Miller 
▼.  Billingsly,  41  Ind.  489;  Shirts  T.  Irons, 
47  Ind.  445;  South  Side  Planing  Mill.  v. 
Cutler  d  8.  Lumber  Co.  64  Ind.  560;  Tinkler 
v.  Stoaynie,  71  Ind.  562;  Rodenbarger  v. 
Bramblett,  78  Ind.  213;  Warren  v.  Farmer, 
100  Ind.  593;  Up  River  Ice  Co.  v.  Denier, 
114  Mich.  296,  72  N.  W.  157. 

A  contract  which  secures  to  the  obligee  the 
exclusive  custom  of  the  party  contracting. 


especially  when  by  such  contract  the  party 
making  it  procures  an  advantage  not  other- 
wise obtainable,  is  valid,  although  the  cov- 
enantor be  engaged  in  public  business,  un- 
less its  enforcement  would  be  prejudicial  to 
the  public. 

Greenh.  Pub.  Pol.  p.  677;  Beach,  Modern 
Law  of  Contracts,  Contracts  in  restraint  of 
trade;  Oakdale  Mfg.  Co.  v.  Qarst,  18  R.  I. 
484,  23  L.  R.  A.  639,  28  Atl.  973;  Stofflet  v. 
Stoffict,  160  Pa.  520,  28  Atl.  857 ;  Anheuser 
Busch  Brew.  Asso.  v.  Houck  (Tex.  Civ. 
App.)  27  S.  W.  692;  American  Strawboard 
Co.  v.  Haldeman  Paper  Co.  27  C.  C.  A.  634, 
54  U.  S.  App.  416,  83  Fed.  619;  National 
Distilling  Co.  v.  Cream  City  Importing  Co. 
86  Wis.  352,  56  N.  W.  864;  Olmstead  v.  Dis- 
tilling d  Cattle-Feeding  Co.  77  Fed.  ?65; 
Neu^ell  v.  Meycndorff,  9  Mont.  254,  8  L.  R. 
A.  440,  23  Pac.  333;  Re  Greene,  52  Fed.  104; 
Chicago,  St.  L.  d  N.  0.  R.  Co.  v.  Pullman 
Southern  Car  Co.  139  U.  S.  79^  35  L.  ed. 
97,  11  Sup.  Ct.  Rep.  490. 

Monhs,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  appellee 
against  appellant  for  an  accounting  and  to 
enjoin  the  violation  of  certain  terms  of  a 
lease  executed  by  Magdalena  Maus  to  ap- 
pellant. The  errors  assigned  call  in  ques- 
tion the  sufficiency  of  the  complaint  and  the 
correctness  of  the  conclusions  of  law.  It  ap- 
pears from  the  special  finding:  That  ap- 
pellee was  engaged  in  the  manufacture  of 
beer,  and  the  sale  thereof  to  dealers;  and 
tliat  it  procured  Magdalena  Maus,  who  was 
related  by  blood  or  marriage  to  the  stock- 
holders in  said  company,  to  lease  certain  real 
estate  on  Washington  street,  in  the  city  of 
Indianapolis,  to  appellant,  for  the  term  of 
five  years  commencing  on  July  1,  1897.  In 
consideration  of  appellee  procuring  said 
lease  for  appellant,  he  agreed  with  appellee 
that  he  would  sell  no  beer  upon  said  leased 
premises,  during  the  term  of  said  lease,  ex- 
cept that  manufactured  by  appellee;  and 
this  stipulation  was  contained  in  the  writ- 
ten lease  executed  by  said  Maus,  and  was  aa 
follows:  ''That  the  lessee  further  agrees, 
as  a  part  of  the  consideration  of  the  lease,  to 
sell  no  other  beer  on  said  premises  except 
that  manufactured  by  the  American  Brewing 
Company  of  Indianapolis,  Indiana."  Appel- 
lant entered  into  possession  of  said  leased 
{>remises  under  said  lease,  which  possession 
las  continued  until  the  present  time.  That 
almost  from  the  beginning  appellant  vio- 
lated said  provision  in  said  lease  b^  purchas- 
ing and  selling  on  said  premises,  without  the 
knowledge  or  consent  of  appellee,  beer  manu- 
factured at  other  breweries;  and  just  prior 
to  the  commencement  of  this  action  practic- 
ally ceased  to  purchase  from  appellee.  That 
at  the  time  of  the  negotiation  of  said  lease, 
nnd  at  the  time  of  the  execution  of  the  same, 
it  was  well  understood  by  the  parties  to  this 


NoTB. — ^As  to  right  of  third  party  to  sue  on 
contract  made  for  his  benefit,  see  Jefferson  v. 
Ascb  (Minn.)  25  L.  R.  A.  257,  and  note;  Bax- 
ter V.  Camp  (Conn.)  42  L.  R.  A.  514  ;  Buchanan 
V.  Tilden  CN.  Y.)  44  L.  B.  A.  170 ;  Embler  v. 
52  L.  R.  A.  20 


Hartford  Steam  Boiler  Inspection  &  Ins.  Co. 
(N.  Y.)  44  L.  R,  A.  512 ;  Case  v.  Hoffman 
(Wis.)  44  L.  R.  A.  728:  Schmidt  v.  Louisvillo 
&  N.  B.  Co.  (Ky.)  38  L.  B.  A  809. 
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action  tbat  said  agreement  that  no  beer 
should  be  sold  on  said  premises  except  that 
manufactured  by  appellee  was  made  for  the 
benefit  and  advantage  of  appellee.  That  at 
all  times  since  the  execution  of  said  lease 
appellee  has  been  ready,  to  furnish  appel- 
lant the  beer  manufactured  by  it,  sufficient 
to  supply  his  trade.  That  the  beer  so  manu- 
factured by  it,  and  which  it  was  at  all  times 
ready  to  furnish,  was  made  out  of  the  best 
material,  and  in  a  clean  and  well-appointed 
brewery,  where  every  care  was  taken  to  pre- 
vent foreign  and  deleterious  substances  from 
coming  in  contact  therewith,  and  as  well 
suited  to  the  market  in  Indianapolis  as  any 
other  beer  manufactured  and  sold  in  said 
market.  That  appellee  has  not  charged  ap- 
pellant at  any  time  more  than  the  fair  mar- 
ket price  of  said  beer  as  it  was  generally 
sold  upon  the  market  to  other  saloon  keep- 
ers, and  has  sold  the  same  to  appellant  at 
such  prices  as  enabled  him  to  fairly  compete 
with  other  saloon  keepers  similarly  situated. 
Other  facts  appear  in  said  finding,  but  they 
are  not  necessary  to  the  determination  of  the 
questions  presented.  The  conclusions  of 
law  assailed  by  appellant  are,  in  substance, 
that  the  provision  m  said  lease  for  the  bene- 
fit of  appellee  was  valid,  and  appellee  is  en- 
titled to  enforce  the  same  in  this  action,  and 
is  entitled  to  an  injunction  restraining  and 
enjoining  appellant  from  at  any  time  here- 
after during  the  continuance  of  said  lease 
selling  upon  said  premises  any  beer  other 
than  tliat  manufactured  by  appellee.  It  is 
insisted  by  appellant  that  the  conclusions  of 
law  are  erroneous,  for  the  reason  that  the 
agreement  in  the  lease  that  appellant  would 
"sell  no  other  beer  on  said  premises  except 
that  manufactured  by  the  American  Brew- 
ing Company  of  Indianapolis,  Indiana/'  is 
invalid,  because  against  public  policy.  Coun- 
sel for  appellant  has  cited  no  authority  to 
sustain  this  contention,  and  we  know  of 
none.  A  contract  that  a  person  will  not  en- 
gage in  a  particular  business  at  a  special 
place  or  within  reasonable  limits  is  not  il- 
legal as  being  against  public  policy.  O'Neal 
V.  Mines,  145  Ind.  32,  35,  36,  43  N.  E.  946, 
and  cases  cited;  Beatty  v.  Coble,  142  Ind. 
329,  41  N.  E.  690;  Eisel  v.  Hayes,  141  Ind. 
41,  40  N.  E.  119.  A  covenant  by  a  lessee 
not  to  carry  on  a  particular  business,  or  not 
to  carry  on  any  business  except  a  business 
named,  on  the  leased  premises,  is  binding  and 
may  be  enforced.  12  Am.  &  Eng.  Enc.  Law, 
1025,  1026;  1  Beach,  Inj.  §§  482,  484-486; 
1  High,  Inj.  §  436;  2  High,  Inj.  §§  1142- 
1149.  It  has  been  uniformly  held  that  a 
provision  in  a  deed  that  no  intoxicating  li- 
quors shall  be  manufactured  or  sold  on  the 
premises  conveyed  is  valid,  however  much 
the  same  may  afifect  the  value  of  the  prop- 
erty conveyed.  Coicell  v.  Colorado  Springs 
Co.  100  U.  S.  57,  25  L.  ed.  547 ;  Collins  Mfg, 
Co,  V.  Marcy,  25  Conn.  242;  O'Brien  v. 
Welhprelly  14  Kan.  616;  Indian  Orchard 
Canal  Co,  v.  Sikes,  8  Gray,  562 ;  Watrous  v. 
Allen,  57  Mich.  362,  58  Am.  Rep.  363,  24  N. 
W.  104;  Smith  v.  Barrie,  56  Mich.  314,  56 
Am.  Rep.  391,  22  N.  W.  816;  1  Beach,  Inj.  § 
4824;  2  High,  Inj.  §  1144.  It  was  held  in 
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Sutton  V.  Head,  86  Ky.  156,  5  S.  W.  410,  that 
a  provision  in  a  deed  that  "no  intoxicating 
liquors  are  to  be  sold  on  said  premises  in 
less  quantities  than  five  gallons"  is  not  void 
as  being  in  restraint  of  trade.  It  is  said  in 
Greenhood  Pub.  Pol.  p.  677:  "Rule  560. 
And,  a  contract  which  secures  to  the  obligee 
the  exclusive  custom  of  the  party  contract- 
ing, especially  when  by  such  contract  the 
party  making  it  procures  an  advantage  not 
otherwise  obtainable,  is  valid,  although  the 
covenantor  be  engaged  in  public  business, 
unless  its  enforcement  would  be  prejudicial 
to  the  public."  Among  the  illustrations 
given  by  the  author  are  the  following:  **A 
publican,  in  making  settlement  with  his 
creditors,  agrees  to  buy  all  his  beer  of  them. 
The  agreement  is  valid."  "A  contracts  to 
furnish  B  with  sewing  machines  at  a  dis- 
count, and  upon  credit,  provided  B  will  deal 
exclusively  with  him.  The  contract  of  B  is 
valid."  "A  agrees  to  buy  of  B  all  the  grocer- 
ies he  may  need,  provided  he  will  furnish 
them  at  as  low  prices  as  others.  The  agree- 
ment is  valid."  "A  covenants  not  to  buy 
any  meat  for  his  trade  for  six  months  of  any- 
one but  the  covenantee.  The  agreement  is 
valid.  .  .  .  These  contracts  are  upheld 
because  they  in  no  wise  tend  to  diminisli 
trade.  A  man  is  at  liberty  to  buy  of  one  en- 
tirely, if  he  chooses;  and,  if  he  concludes  to 
purchase  entirely  of  him,  he  alone,  not  the 
public,  is  injured."  It  was  held  in  Chicago, 
St.  L.  d  N.  O.  B.  Co.  V.  Pullman  Southern 
Car  Co.  139  U.  S.  79,  35  L.  ed.  97,  11  Sup. 
Ct.  Rep.  490,  that  a  railroad  company  may 
grant  to  a  sleeping-car  com|^any  the  exclu- 
sive right  for  a  number  of  years  to  furnish 
drawing  room  and  sleeping  cars  for  the  use 
of  the  railroad  company,  and  bind  itself  not 
to  contract  during  that  period  for  the  same 
kind  of  cars  with  any  other  party,  and  that 
such  contract  is  not  void  as  against  public 
policy,  nor  is  it  in  restraint  of  trade.  We 
know  of  no  rule  of  law  which  renders  invalid 
the  contract  in  said  lease  made  by  appellant 
for  the  benefit  of  appellee,  and  our  atten- 
tion has  not  been  called  to  any  case  holding 
such  a  contract  invalid.  It  is  evident  from 
the  authorities  cited  that  the  provision  of 
said  lease  that  appellant  is  to  sell  no  beer 
on  the  leased  premises  except  that  manufact- 
ured by  appellee  is  not  void. 

Cotmsel  for  appellant  next  insists  that,  if 
said  provision  in  the  lease  is  valid,  apoellee, 
not  being  a  party  thereto,  is  not  entitled  to 
enforce  the  same  by  injunction  or  otherwise. 
The  rule  in  this  state  is  that  a  person  not  a 
party  to  a  contract,  but  for  whose  benefit  it 
was  executed,  may  enforce  his  rights  under 
the  same.  Ransdel  v.  Moore,  153  Ind.  393, 
405,  53  N.  E.  767,  and  cases  cited;  Warren 
V.  Farmer,  100  Ind.  593;  Rodenharger  v. 
Bramhlett,  78  Ind.  213 ;  Tinkler  v.  Swaynie, 
71  Ind.  562;  Devol  v.  Mcintosh,  23  Ind.  629. 
It  is  expressly  stated  by  the  court  in  the  spe- 
cial finding,  and  clearly  appears  from  the 
lease  itself,  that  said  provision  was  inserted 
in  said  lease  for  the  benefit  of  appellee,  and 
that  it  was  so  understood  by  the  parties  to 
the  action.  Appellee  was,  therefore,  entitled 
to  enforce  said  agreement,  although  not  a 
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party  to  the  Bame.  It  is  a  settled  rule  that 
provisions  in  a  lease  by  which  the  lessee 
agrees  that  he  will  not  use  the  leased  prem- 
ises for  certain  purposes,  or  carry  on  any 
kind  of  business  thereon  except  the  kind 
namedy  may  be  enforced  by  injunction. 
Beach,  Inj.  S9  482,  484-486;  1  High,  Inj.  S 
436;  2  High,  Inj.  9§  1142-1149;  Beach,  Mod. 
£q.  Jur.  p.  790,  9  712;  Id.  p.  673,  §  603,  and 
notes;  Watson,  Comp.  Eq.  2d  ed.  102;  Mc- 
Adam,  Land.  &,  T.  496,  1226,  1432,  1433; 
Wood,  Land.  &  T.  99  85,  434;  12  Am.  &  Eng. 
£nc.  T^w,  1025.  Moreover,  it  is  a  general 
rule  that  where  one  has  made  a  valid  con- 
tract that  he  will  not  engage  in  a  certain 
business  or  occupation,  and  it  is  shown  that 
the  said  contract  is  being  violated  to  the  in- 
jury of  one  entitled  to  enforce  the  same,  he 
is  entitled  to  an  injunction  against  the  of- 
fending party.  This  is  up<Hi  the  ground 
that,  fi'om  the  nature  of  the  case,  just  and 
adequate  damages  cannot  be  estimated  for  a 
breach  of  the  contract;  in  other  words,  the 
remedy  at  law  is  inadequate.  O'Neal  v. 
Hines,  145  Ind.  32,  35,  43  N.  E.  946,  and 
eases  cited;  2  High,  Inj.  9  1142. 

The  rule  stated  clearly  applies  to  this  case. 
It  follows  that  the  conclusions  of  law  were 
not  erroneous.  The  rules  which  establish 
tlie  correctness  of  the  conclusions  of  law  also 
sustain  the  sufficiency  of  the  complaint. 

Judgment  affirmed. 


SECOND     NATIONAL    BANK    of   Akron, 
Ohio,  Appt., 
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A  note  sticiied  br  An  tndlTidiial  same 
follo^-ed    by    tbe    ^rord    ^'president,'' 

and  upon  which  the  name  of  a  corporation  ap- 
pears above  the  line  on  which  are  written 
the  place  and  date  of  ezecution,  but  nowhere 
else,  is  not  conclnslvely  presumed  to  be  the 
personal  obligation  of  the  signer,  but  It  may 
be  shown  by  parol  evidence  to  be  the  contract 
of  the  corporation. 

(December  18,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Delaware  County 
in  fa^or  of  defendant  in  an  action  brought 
to  enforce  payment  of  a  promissory  note. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  IXramer  St  Brady,  for  appel- 
Unt: 

When  a  note  is  signed  by  only  an  individ- 
ual, whose  name  is  followed  by  such  a  word 

~"XoTE. — As  to  adrnlsslbllity  of^extrlnslc  evl- 
dence  to  show  who  is  liable  as  maker  of  a  note^ 
see  Keidan  v.  Winegar  (Mich.)  20  L.  B.  A. 
705,  and  note.  For  later  cases  In  this  series. 
Bee  Bulkeley  v.  House  (Conn.)  21  L.  R.  A.  247; 
Shaey  ▼.  Adair  (Wash.)  39  L.  R.  A.  473. 

As  to  personal  liability  of  officers  on  note 
made  for  corporation,  see  note  to  Matthews  t. 
Dnboqne  Mattress  Co.  (Iowa)  10  L.  B.  A.  676. 
62L.iLA. 


as  "president,*'  and  the  note  contains  no 
other  marks  to  show  that  it  is  not  intended 
as  an  individual  obligation,  it  will  be  re- 
garded as  the  note  of  the  individual  whose 
name  appears  upon  it. 

Taylor  v.  Reger,  18  Ind.  App.  466,  48  N. 
E.  262;  Albany  Furniture  Co.  v.  MercJuMts* 
Nat.  Bank,  17  Ind.  App.  531,  47  N.  E.  227 ; 
Casto  V.  Evinger,  17  Ind.  App.  298,  46  N. 
E.  648;  8warts  v.  Cohen,  11  Ind.  App.  20, 
38  N.  E.  636;  Hodge  v.  Farmers*  Banky  7 
Ind.  App.  94,  34  N.  E.  123;  Second  Baptist 
Church  V.  Furher,  109  Ind.  492,  10  N.  E. 
118;  McClellan  v.  Robe,  93  Ind.  298;  Wil- 
liams  V.  Second  Nat.  Bank,  83  Ind.  237; 
Hayes  v.  BruhaJcer,  65  Ind.  27;  Hayes  v. 
Matthews,  63  Ind.  412,  30  Am.  Rep.  226; 
Hays  V.  Crutcher,  54  Ind.  260;  1  Dan.  Neg. 
Inst.  4th  ed.  §  403;  1  Am.  &  Eng.  Enc.  Law, 
2d  ed.  1043. 

This  rule  does  not,  however,  apply  to  the 
execution  of  instruments  by  or  to  a  bank 
cashier  who  uses  his  individual  name,  fol- 
lowed by  the  word  "cashier."  The  hank  in 
such  a  case  has,  as  the  case  may  be,  tbe 
benefit  or  the  burden  of  an  instrument  so  ex- 
ecuted. 

Bank  of  the  State  v.  Wheeler,  21  Ind.  90; 
Nave  V.  Hadley,  74  Ind.  165;  Dutch  v.  Boyd, 
81  Ind.  146;  Nave  v.  FWst  Nat.  Bank,  87 
Ind.  204. 

Nor  does  the  rule  apply  to  the  execution 
of  instruments  by  public  officers. 

School  Toton  of  MonticeUo  v.  KendaU,  72 
Ind.  91,  37  Am.  Rep.  139. 

In  every  case,  however,  if  it  appears  from 
the  body  of  the  note,  from  the  use  of  the  cor- 
porate seal,  from  the  manner  of  the  execu- 
tion, or  f)-om  any  other  marks  therein  con- 
tained, that  the  note  was  executed,  not  as  the 
obligation  of  the  individual,  but  as  that  of  a 
corporation  or  other  principal,  the  latter 
only  is  bound. 

Stcarts  V.  Cohen,  11  Ind.  App.  20,  38  N.  E. 
536;  Armstrong  v.  Kirkpatrick,  79  Ind.  527; 
Aimen  v.  Hardin,  60  Ind.  119;  Means  v. 
Sicormstedt,  32  Ind.  87,  2  Am.  Rep.  330; 
Pitman  v.  Kintner,  5  Blackf.  250,  33  Am. 
Dec.  469;  Pearse  v.  Wellborn,  42  Ind.  331. 

These  notes  fall  within  the  principle  last 
stated. 

In  construing  a  note  the  primary  object  of 
courts  is  to  ascertain  the  intention  of  the 
contracting  parties. 

Swarts  V.  Cohen,  11  Ind.  App.  20,  38  N. 
E.  636. 

The  contract  must  be  collected  from  the 
four  corners  of  the  document,  and  no  part  of 
what  appears  there  is  to  be  excluded. 

1  Dan.  Neg.  Inst.  4th  ed.  §§  149,  151 ; 
Witty  V.  Michigan  Mut.  L.  Ins.  Co.  123  Ind. 
411,  8  L.  R.  A.  365,  24  N.  E.  141;  Johnston 
V.  May,  76  Ind.  293;  4  Am.  &  Eng.  Enc. 
Law,  2d  ed.  140. 

Effect  must  be  given,  if  possible,  to  every 
word  of  it. 

Means  v.  Swormstedt,  32  Ind.  87,  2  Am. 
Rep.  330;  Pearse  v.  Welbom,  42  Ind.  331; 
Hovey  v.  Magill,  2  Gonn.  680.  See  also  11 
Am.  &  Eng.  Enc.  Law,  615. 

Unreasonableness  and  inapplicability   o(^ 


Ikdiana  Sufsbmb  Coubt. 


Dec., 


the  rule  of  deacriptio  persona  to  American 
circumstances  and  customs  are  undoubted. 

Avery  v.  Dougherty,  102  Ind.  443, 
52  Am.  Rep.  680,  2  N.  E.  123.  See 
aUo  Sayre  v.  NicholSf  7  Cal.  535,  68 
Am.  Dec.  280;  Means  v.  Stoormstedt,  32 
Ind.  87,  2  Am.  Rep.  330;  Vater  v.  Lewis, 
36  Ind.  288,  10  Am.  Rep.  29;  Metcalf  v. 
Williams,  104  U.  S.  93,  26  L.  ed.  665; 
Liebscher  v.  Kraus,  74  Wis.  387,  5  L.  R.  A. 
496,  43  N.  W.  166;  Story,  Prom.  Notes,  § 
69. 

When  the  marks  of  corporate  execution, 
or  of  official  character,  predominate  on  the 
face  of  the  instrument,  it  will  be  regarded 
as  the  obligation  of  the  corporation  onlv; 
when  such  marks  do  not  predominate,  the 
obligation  will  be  held  that  of  the  individual 
only. 

1  Dan.  Neg.  Inst.  4th  ed.  §  398. 

Under  no  circumstances  could  the  plural 
pronoun  be  correctly  used  to  designate  Mr. 
Beatty,  a  single  individual.  "We"  may, 
however,  properly  be  used  to  denote  a  cor- 
poration aggregate. 

SoanUm  v.  Keith,  102  111.  634,  40  Am. 
Rep.  624;  New  Market  8av.  Bank  v. 
OilUt,  100  III.  254,  39  Am.  Rep.  39;  Reeve 
V.  First  Nat,  Bank,  54  N.  J.  L.  208,  16  L. 
R.  A.  143,  23  Atl.  853;  1  Dan.  Neg.  Inst.  4th 
ed.  §  408;  Draper  v.  MassaohusettM  Steam 
Heating  Co,  6  Allen,  338. 

The  presence  and  position  of  appellee's 
name  are  of  controlling  importance. 

1  Am.  &.  Eng.  Enc.  Law,  2d  ed.  1047; 
Carpenter  v.  Famsworth,  106  Mass.  561,  8 
Am.  Rep.  360;  Chipman  v.  Foster,  119  Mass. 
189;  Goodenough  v.  Thayer,  132  Mass  152; 
Miller  v.  Roach,  160  Mass.  140,  6  L.  R.  A. 
71,  22  N.  E.  634;  Hitchcock  v.  Buchanan,  105 
U.  S.  416,  26  L.  ed.  1078;  Falk  v.  Moeba,  127 
U.  S.  597,  32  L.  ed.  266,  8  Sup.  Ct. 
Rep.  1319;  Hays  v.  Crutoher,  54  Ind. 
260;  Armstrong  v.  Kirkpatrick,  79  Ind. 
527;  Mechanics'  Bank  v.  Bank  of  Co- 
lumbia, 5  Wheat.  326,  5  L.  ed.  100;  Qillig 
v.  Lake  Bigler  Road  Co.  2  Nev.  214;  Lacy 
v.  Dubuque  Lumber  Co.  43  Iowa,  510; 
Olcott  V.  Tioga  R.  Co,  27  N.  Y.  546,  84  Am. 
Dec.  298;  Post  v.  Pearson,  108  U.  S.  418,  27 
L.  ed.  774,  2  Sup.  Ot  Rep.  799; 
Means  v.  Swormstedt,  32  Ind.  87,  2 
Am.  Rep.  330;  Pitman  v.  Kinter,  5 
Blackf.  250,  33  Am.  Dec.  469;  Herod  v. 
Rodman,  16  Ind.  241;  Vater  v.  Lexcis,  36 
Ind.  288,  10  Am.  Rep.  29 ;  Pearse  v.  Welborn, 
42  Ind.  331;  Aimen  v.  Hardin,  60  Ind.  119; 
Thompson  v.  Marion  d  M,  Gravel  Road  Co. 
98  Ind.  449;  Avery  v.  Dougherty,  102  Ind. 
443,  52  Am.  Rep.  680,  2  N.  E,  123;  Sayre 
V.  Nichols,  7  Cal.  535,  68  Am.  Dec.  280; 
Hovey  v.  Magill,  2  Conn.  680;  Slawson  v. 
LoHng,  5  Allen,  340,  81  Am.  Dec.  750;  Fuller 
V.  Hooper,  3  Gray,  334. 

If  a  written  instrument  is  written  in,  or 
its  meaning  cannot  be  definitely  determined 
upon  its  face,  extrinsic  evidence  may,  under 
proper  averment,  be  given,  not  to  vary  the 
terms,  but  to  clear  up  the  ambiguity.  This 
is  especially  true  where  the  action  is  between 
the  original  parties  to  the  contract. 

Stcarts  V.  Cohen,  11  Ind.  App.  20,  38  N. 
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E.  536;  Vater  v.  Letrit,  36  Ind.  288,  10  Adl 
Hep.  29;  LaSalle  Nat.  Bank  v.  Tolu  Rook 
d  Rye  Co,  14  III.  App.  141;  Metcalf  v. 
Williams,  104  U.  S.  93,  26  L.  ed.  605;  Reeve 
V.  First  Nat,  Bank,  54  N.  J.  L.  208,  16  L. 
R.  A.  143,  23  Atl.  863;  Kcan  v.  Davis,  21  N. 
J.  L.  683,  47  Am.  Dec.  182;  Brocktcay  v. 
Allen,  17  Wend.  40;  Schaefer  v.  Biduoell,  9 
Nev.  209 ;  Aultman  d  T.  Co,  v.  Gunderson,  6 
S.  D.  226,  60  N.  W.  859;  Musser  v.  Johnson, 
42  Mo.  74,  97  Am.  Dec.  316;  Abbott's  Trial 
Ev.  37;  Mechanics'  Bank  v.  Ba/nk  of  Co- 
lumbia, 5  Wheat,  326,  5  L.  ed.  100. 

Parol  evidence  is  admissible  even  al- 
though an  indorsee  sues. 

Albany  Furniture  Co.  v.  Merchants  Nat. 
Bank,  17  Ind.  App.  631,  47  N.  E.  227;  Reeve 
V.  First  Nat.  Bank,  64  N.  J.  L.  208,  16  L.  R. 
A.  143,  23  Atl.  853;  First  Nat,  Bank  v. 
Wallis,  150  N.  Y.  455,  44  N.  E.  1038. 

Messrs.  John  "W.  Ryan  and  William  A. 
Thompson,  for  appellee: 

On  the  upper  edge  of  the  blank  on  which 
the  instrument  is  written,  and  entirely  with- 
out the  frame  or  "four  comers"  of  it  is 
printed  in  bold  face  type,  ''MIDLAND 
STEEL  COMPANY." 

These  words  were  not  placed  on  the  face 
of  the  paper  by  the  person  whose  name  ap- 
pears as  a  signature,  as  was  the  case  in 
Means  v.  Bwormstedt^  32  Ind.  87,  2  Am. 
Rep.  330. 

Suppose  the  holder  of  the  note  in  suit  had 
cut  off  the  words  "Midland  Steel  Company" 
from  the  margin  of  the  note,  there  would 
still  remain  a  perfect  note. 

Zimmerman  v.  Rote,  75  Pa.  188. 

In  order  to  bind  the  principal,  and  make  it 
his  contract,  the  instrument  must  purport 
on  its  face  to  be  the  contract  of  the  princi- 
pal, and  his  name  must  be  inserted  in  it  and 
signed  to  it. 

Hayes  v.  Matthews,  63  Ind.  413,  30  Am. 
Rep.  226. 

The  Midland  Steel  Company's  name  was 
neither  mentioned  in,  nor  signed  to,  the  note, . 
nor  does  it  in  any  way  purport  cm  its  face 
to  be  the  note  of  the  company. 

By  no  sophistry  or  refinement  of  reason 
can  the  plural  pronoun  be  twisted  to  mean 
that  a  corporation  whose  name  does  not  pur- 
port to  have  been  signed  to  the  note  is  the 
maker  of  it,  because  the  name  of  the  corpo- 
ration sought  to  be  charged  appears  at  the 
head  of  a  note  and  entirely  outside  of  the 
frame  of  it. 

Ohio  Nat.  Bank  v.  Cook,  38  Ohio  St.  442 ; 
McClure  v.  Livermore,  78  Me.  390,  6  Atl. 
11;  Whitmore  v.  Nickerson,  125  Mass.  496. 

This  note  is  not  otherwise  signed  by  the 
appellant  than  if  no  name  was  subscribed, 
because  the  actual  signature  is  nothing  but 
that  of  an  individual,  pure  and  simple. 

Williams  v.  Second  Nat.  Bank,  83  Ind. 
237;  Hayes  v.  Matthews,  63  Ind.  412,  30 
Am.  Rep,  226;  Hayes  v.  Brubaker,  65  Ind. 
27;  Wing  v.  Click,  66  Iowa,  473,  9  N.  W. 
384;  Dan.  Neg.  Inst.  S§  303,  305;  Castle  v. 
Belfast  Foundry  Co.  72  Me.  167 ;  Fuller  v. 
Hooper,  3  Gray,  341 ;  Scanlan  v.  Keith,  102 
III.  64,  40  Am.  Rep.  624;  Lee  v.  Percival,  85 
Iowa,  639,  52  N.  W.  543;.OAio  A'a^.  Bank 
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V.  Cook,  38  Ohio  St.  442;  Albany  Furniture 
Co.  V.  Merchants*  Nat,  Bank,  17  Ind.  App. 
534,  47  N.  E.  227;  Prather  v.  Ross,  17  Ind. 
495;  WiUiama  v.  Second  Nat,  Bank,  83  Ind. 
237. 

Though  the  intent  of  the  parties  be  never 
80  clear,  it  cannot  take  place  contrary  to  the 
rules  of  law;  nor  can  one  put  words  in  a 
deed  which  are  not  there,  nor  put  a  construc- 
tion on  the  words  contrary  to  the  plain  sense 
of  them. 

Parkhurtt  v.  Smith,  Willes,  332;  Ad- 
dison, Gontr.  165. 

The  rule  of  descrvptio  personcs  has  been 
too  long  and  too  firmly  settled  to  be  shaken 
now. 

Avery  v.  Dougherty,  102  Ind.  443,  52  Am. 
Rep.  680,  2  N.  E.  123;  Jackson  School  Twp, 
▼.  Farlow,  75  Ind.  123. 

When  an  agent  or  administrator  enters 
into  a  contract  in  his  own  name  he  becomes 
personally  and  alone  responsible. 

Tryon  v.  Daley,  3  G.  Greene,  289;  Thurs- 
ton ▼.  Mauro,  1  G.  Greene,  231;  Tassey  v. 
Church,  4  Watts  &  S.  141. 

Messrs.  EUiott,  ElUott,  Sb  Idttleton 
also  for  appellee. 

Howllns,  Ch«  J.,  delivered  the  opinion  of 
the  court: 

This  case  was  transferred  to  this  court  by 
the  order  of  the  appellate  court.  The  ap- 
pellant, an  indorsee,  sued  the  appellee  upon 
a  promissory  note,  of  which  the  following  is 
a  copy: 

Ifidland    Steel  Company,    Muneie,    Ind., 
April  13,  1896. 

Three  months  after  d&te  we  promise  to 
pay  to  the  order  of  the  Muneie  Land  Com- 
pany two  thousand  dollars,  value  received, 
negotiable  and  payable,  without  defalcation 
or  discount,  at  Union  National  Bank,  Pitts- 
burg, Pa.,  with  interest  at  6  %  per  annum. 

$2,000.00.  R.  J.  Beatty, 

President. 

The  complaint  was  In  seven  paragraphs. 
The  first  alleged,  in  general  terms,  that 
the  appellee  executed  the  note  sued  on.  The 
second  averred  that  the  appellee  executed 
the  said  note  through  one  R.  J.  Beatty,  who 
was  at  the  time  the  president,  general  agent, 
and  general  manager  of  the  appellee,  and 
who,  in  executing  the  note,  acted  by  appel- 
lee's authority,  and  on  its  behalf,  as  such 
president,  etc.,  and  not  personally;  that  the 
sole  consideration  of  said  note  was  a  debt 
of  $2,000  then  due  from,  and  owing  by,  the 
appellee  alone  to  the  Muneie  Land  Company, 
which  indorsed  said  note  to  the  appellant. 
The  third  paragraph  charged  that  the  appel- 
lee executed  said  note  by  the  name  of  K.  J. 
Beatty,  president.  The  fourth  paragraph 
stated  that  the  appellee  had  adopted  and 
used  as  its  name  m  the  execution  of  negoti- 
able promissory  notes,  etc.,  the  name  of  R. 
J.  Beatty,  president,  and  by  that  name  exe- 
cuted the  note  mentioned  in  the  complaint. 
The  allegation  of  the  fifth  paragraph  was 
that  the  appellee  executed  the  note  under 
the  name  of  R.  J.  Beatty,  president,  and  that 
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the  note,  so  executed,  was  received  and  ac- 
cepted by  the  appellant  as  the  note  of  the 
appellee.  The  sixth  paragraph  is  the  same 
as  the  fifth,  with  the  additional  averments, 
however,  that  the  note  was  executed  for  a 
debt  due  and  owing  from  the  appellee  to  the 
Muneie  Land  Company,  and  for  no  other  con- 
sideration; that  said  note  was  executed  by 
the  appellee  through  one  R.  J.  Beatty,  who 
was  at  the  time  the  president,  general  agent, 
and  general  manager  of  the  appellee,  who 
acted  by  authority-  of  the  appellee,  on  its  be- 
half, as  its  president,  etc.,  and  not  personal- 
ly; and  that,  when  the  Muneie  Land  Com- 
pany indorsed  and  delivered  said  note  to  ap- 
pellant, it  notified  appellant  that  said  note 
was  the  note  of  the  appellee,  executed  under 
the  name  of  R.  J.  Beatty,  president,  and 
that  appellant  received  it  as  such  note  of  the 
appellee,  and  not  otherwise.  The  seventh 
paragraph  avers  that  on  the  day  of  the  exe- 
cution of  the  note  sued  on,  and  long  prior 
thereto,  the  appellee  had  adopted  and  used 
in  the  execution  of  its  notes,  orafts,  etc.,  the 
name  of  R.  J.  Beatty ;  that  on  said  day  the 
appellee,  by  the  description  of  "R.  J.  Beatty, 
President,"  executed  to  the  Muneie  Land 
Company  the  said  note,  whereby  it  (the  said 
appellee)  promised  to  pay  to  said  land  com- 
pany three  months  thereafter,  $2,000,  with 
interest,  etc.,  and  that  the  Muneie  Land 
Company  received  and  accepted  the  same  a» 
the  note  of  the  appellee,  and  of  no  other  per- 
son; that  said  note  was  given  and  executed 
for  a  debt  of  $2,000,  owing  from  the  appel- 
lee to  the  Muneie  Land  Company,  and  for 
no  other  consideration;  that  the  said  note 
was  executed  by  the  appellee  through  one  R. 
J.  Beatty,  who  was  the  president,  general 
agent,  and  general  manager  of  the  appellee, 
and  who  acted  by  the  authority  of  the  ap- 
pellee, and  on  its  behalf,  in  executing  said 
note,  as  such  president,  agent,  etc.,  and  not 
personally  or  in  any  other  capacity;  that 
said  Beatty  intended  to  execute  said  note  in 
such  manner  that  it  would  be  the  note  and 
obligation  of  the  Midland  Steel  Company 
and  of  no  other  person;  that  said  Muneie 
Land  Company  accepted  said  note  in  the  be- 
lief that  it  was  the  note  and  obligation  of 
the  appellee,  and  not  the  note  of  any  other 
person,  and  that,  if  said  note  is  not  the  note 
of  the  said  corporation,  such  fact  is  due  to 
the  mutual  mistake  of  the  said  R.  J.  Beatty 
and  said  Muneie  Land  Company;  that  the 
appellant  accepted  said  note  at  the  time  it 
was  indorsed  to  said  appellant  as  the  note 
and  obligation  of  the  appellee,  and  not  other- 
wise ;  and  that  said  note  should,  if  found  de- 
fective, be  reformed  so  as  to  express  the  true 
intent  of  the  parties.  Each  paragraph 
avers  the  indorsement  of  the  note  by  the 
Muneie  Land  Company  to  the  appellant.  It 
is  also  alleged  that  by  the  law  of  the  state 
of  Pennsylvania,  where  the  said  note  is  pay- 
able, it  is  negotiable  as  bills  of  exchange  are 
negotiable,  and  that  no  grace  is  allowed.  A 
copy  of  the  note  is  properly  made  an  exhibit. 
Pjrayer  for  judgment,  the  reformation  of  the 
instrument  sued  on,  and  all  other  proper  re- 
lief. Demurrers  to  the  several  paragraphs  of 
the  complaint  were  sustained,  and,  the  apjc 
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pellant  refusing  to  plead  further,  judgment 
was  rendered  for  appellee.  The  rulings  on 
the  demurrers  are  assigned  for  error. 

Must  the  instrument  set  out  in  the  com- 
plaint be  conclusively  presumed  the  personal 
obligation  of  R.  J.  Beatty,  whose  name  is 
subscribed  to  it,  or,  under  proper  averments, 
may  it  be  shown  by  parol  evidence  to  be  the 
contract  of  the  appellee,  the  Midland  Steel 
Company?  It  is  irregular  in  form,  and  am- 
biguous in  its  terms.  The  name  of  the  IMid- 
land  Steel  Company  is  not  subscribed  to  it; 
neither  does  the  name  of  that  corporation 
appear  in  the  body  of  the  contract.  The  in- 
strument reads,  ".  .  .  we  promise  to 
pay,"  etc.,  but  the  plural  pronoun  "we,"  in 
the  first  person,  cannot  properly  be  used  by 
a  corporation.  The  name  of  the  company 
appears  on  the  instrument  above  the  line  on 
which  are  written  the  place  and  date,  of  exe- 
cution. The  signature  to  the  instrument  is, 
"R.  J.  Beatty,  President."  It  is  not  stated 
of  what  corporation  Mr.  Beatty  is  president, 
or  on  whose  behalf,  or  as  whose  agent,  he 
signs  the  paper.  The  words,  "we  promise  to 
pay,"  are  not  grammatically  correct,  if  it  is 
understood  that  Beatty  is  the  sole  promisor. 
Men  do  not  usually  describe  themselves  as 
president,  secretary,  treasurer,  trustee,  or 
agent,  when  signing  their  personal  contracts 
by  which  they  intend  to  bind  themselves  as 
individuals.  If  negotiable  paper  executed 
in  this  manner  may  be  shown  by  proof  of 
extrinsic  circumstances  to  be  the  contract 
of  a  corporation,  or  of  any  unnamed  princi- 
pal, then  it  may  be  suggested  that  an  indor- 
see of  such  instrument  might  be  left  in 
doubt  as  to  the  identity  of  his  debtor.  On 
the  other  hand,  it  may  be  said  that  if  the 
description  of  the  person  signing  the  paper 
must  be  disregarded,  and  if  the  instrument 
is  to  be  conclusively  presumed  the  contract 
of  the  person  whose  name  is  subscribed  to  it, 
then,  in  many  cases,  the  person  so  signing 
would  find  himself  personally  liable  for  the 
debt  of  another;  while  the  holder  of  the  in- 
strument might  discover  in  an  action  upon 
it  that  instead  of  having,  as  he  supposed, 
the  obligation  of  a  solvent  corporation  or 
person,  he  held  only  the  personal  note  of 
an  irresponsible  officer  or  agent  of  such  cor- 
poration or  person.  In  the  usual  course  of 
business  in  this  country,  the  addition  of  a 
title  or  description  of  any  kind  is  not  cus- 
tomary— indeed,  it  may  be  said  that  such  ad- 
dition or  description  is  never  appended — 
when  men  sign  their  names  to  contracts  by 
which  they  intend  to  bind  themselves  in 
their  own  proper  persons,  and  not  as  the  rep- 
resentatives of  another.  Again,  it  is  to  be 
obsei-ved  that  such  additions  and  descriptions 
as  "president,"  "secretary,"  "treasurer," 
"trustee,"  "agent,"  and  the  like,  plainly  im- 
port a  relation  to  some  other  person,  as  a 
principal,  distinct  from  the  person  subscrib- 
ing the  instrument.  Besides,  the  appearance 
of  such  description  of  the  party  signing  the 
instrument  is  sufficient,  in  fact,  to  apprise 
the  other  party  that  the  person  so  signing 
his  name  and  describing  himself  is  not  the 
principal  in  the  transaction,  but  that  an- 
other, disclosed  or  undisclosed,  is  the  real 
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party  in  interest;  or,  at  least,  such  addition 
or  description  is  sufficient,  in  fact,  to  put 
the  other  party  upon  inquiry,  both  as  to  the 
identity  of  the  real  principal  and  the  author- 
ity of  the  agent  to  bind  him.  We  do  not 
mean  to  assert  here,  however,  the  sufficiency 
in  law  of  every  such  indication  that  the 
paper  is  executed  in  a  representative  ca- 
pacity only. 

The  decisions  in  this  state  upon  the  ques- 
tion presented  here  cannot  easily  be  recon- 
ciled or  distinguished.  Among  those  hold- 
ing that  extrinsic  evidence  is  not  admissible 
to  show  that  a  contract  executed  by  one  who 
adds  to  his  signature  the  words  "president," 
"secretary,"  "agent,"  "trustee,"  etc.,  is  not 
the  contract  of  the  person  so  signing,  but 
the  obligation  of  another  party,  are  the  fol- 
lowing: Prather  v.  R088,  17  Ind.  495;  Ken- 
dall V.  Morion,  21  Ind.  205;  Wiley  y.  Shank, 
4  Blackf.  420;  Mcara  v.  Graham,  8  Blaokf. 
144;  Hays  v.  Crutcher,  64  Ind.  260;  Will- 
iams V.  Second  Nat.  Bank,  83  Ind.  237 ;  Will- 
son  V.  Nicholson,  61  Ind.  241;  Hayes  v. 
Bruhaker,  65  Ind.  27;  Avery  v,  Dougherty, 
102  Ind.  443,  52  Am.  Rep.  680,  2  N.  E.  123; 
Hohhs  V.  Coicden,  20  Ind.  310;  Jackson 
School  Twp,  V.  Farlow,  75  Ind.  123.  A  dif- 
ferent view  seems  to  have  been  taken  in 
other  cases.  Means  v.  Swormstedt,  32  Ind. 
87,  2  Am.  Rep.  330;  M* Henry  v.  Duffield,  7 
Blackf.  41;  Pitman  v.  Kintner,  5  Blackf. 
250,  33  Am.  Dec.  469;  Kenyon  v.  Williams, 
19  Ind.  44;  Bingham  y.  Kimball,  17  Ind. 
396;  Indiana  &  I,  O,  R,  Co,  v.  Davis,  20 
Ind.  6;  Oaff  y.  Theis,  33  Ind.  308;  Vater  v. 
Lewis,  36  Ind.  288,  10  Am.  Rep.  29 ;  Pearse 
V.  Welbom,  42  Ind.  331 ;  Neptune  v.  Paxton, 
15  Ind.  App.  284,  43  N.  E.  276;  Louisville, 
E.  d  St,  L,  R,  Co.  y.  Caldwell,  98  Ind.  245; 
Second  Baptist  Church  v.  Vurher,  109  Ind. 
492,  10  N.  E.  118;  Swarts  v.  Cohen,  11  Ind. 
App.  20,  38  N.  E.  536;  Hunt  y.  Listenherger, 
14  Ind.  App.  322,  42  N.  £.  240,  964. 

In  reviewing  the  cases  in  this  state,  it  will 
be  observed  that  the  court,  while  adhering 
to  the  rule  that  the  words  affixed  to  the 
names  of  tde  persons  signing  an  instrument 
are  to  be  treated  as  mere  descriptio  persona, 
deprecates  the  doctrine  as  an  unreasonable 
one,  and  holds,  whenever  possible,  that  when 
tlie  contract  itself  shows  that  the  words  were 
not  merely  descriptive  of  the  person  they 
will  not  be  so  regarded.  Many  exceptions 
to  the  rule  contended  for  by  the  appellee 
in  this  case  are  generally  recognized.  It 
does  not  apply  to  contracts  executed  by  pub- 
lic officers  in  the  discharge  of  official  duties. 
1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1056,  and 
cases  cited  in  note  2;  Macbeath  y.  Haldi- 
mand,  1  T.  R.  172;  Sparta  School  Twp.  v. 
Mendell,  138  Ind.  198-200,  37  N.  E.  604. 
Nor  to  instruments  executed  by  bank  officers 
on  behalf  of  a  bank.  Bank  of  the  State  v. 
Wheeler,  21  Ind.  90 ;  Warrick  County  Comrs. 
V.  Butterworth,  17  Ind.  129;  Baldwin  y. 
BowA;  of  Newbury,  1  Wall.  234,  17  L.  ed. 
534;  Nave  v.  First  Nat.  Bank,  87  Ind.  204; 
Commercial  Bank  v.  French,  21  Pick.  486, 
32  Am.  Dec.  280;  Watervliet  Bank  v.  White, 
1  Denio,  608 ;  Houghton  v.  First  Nat.  Bank, 
26  Wis.  663.  Nor  to  simple  contracts  for 
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the  performance  of  agreements  other  than 
the  pajinent  of  money.    Deming  v.  BuUittf 

1  Blackf.  241;  Avery  v.  Dougherty,  102  Ind. 
443.  62  Am.  Rep.  680,  2  N.  E.  123;  Whitney 
V.  Wyman,  101  U.  S.  392,  25  L.  ed.  1050; 
Po8t  V.  Pearson,  108  U.  S.  418,  27  L.  ed.  774, 

2  Sup.  Ct.  Rep.  799. 

It  is  said  by  Mr.  Freeman  in  his  note  upon 
Oreenberg  v.  Whitcomb  Lumber  Co.  (Wis.) 
48  Am.  St.  Rep.  919,  that,  "upon  principle, 
the  true  question  for  consideration  in  every 
case  is,  or,  at  least,  ought  to  be,  whether, 
taking  the  writing  as  a  whole,  it  sufficiently 
appears  th^efrom  that  it  is  intended  to  be 
binding  upon  the  corporation  rather  than 
upon  the  agent  who  has  signed  it.  It  is  not 
at  all  usual  for  a  person,  executing  a  note 
or  other  contract,  to  add  words  descriptive 
of  himself,  or  to  refer  to  his  relation  to 
other  persons,  whether  natural  or  artificial, 
who  have  no  connection  with  the  transac- 
tion, and,  when  he  designates  his  representa- 
tive capacity,  to  assume  that  such  designa- 
tion was  intended  merely  as  a  description  of 
himself  is  to  assume  something  which  is 
rarely,  and  perhaps  never,  in  harmony  with 
the  facts.  Of  course,  if  he  only  describes 
himself  as  an  agent  or  officer,  without  indi- 
cating who  his  principal  is,  the  instrument 
n^ust  necessarily  be  accepted  as  the  obliga- 
tion of  the  agent,  or  treated  as  void  for  want 
of  a  designated  obligor.  If,  on  the  other 
hand,  he,  upon  the  face  of  the  writing,  dis- 
closes not  only  that  he  is  an  agent  or  of- 
ficer, but  also  of  whom  he  is  such  agent  or  of- 
ficer, we  must  be  astute  to  misapprehend,  or 
else  we  must  concede  that  he  has  employed 
language  better  calculated  to  evidence  the 
obligation  of  his  principal  than  of  himself. 
There  is  a  growing  inclination  to  consider 
an  instrument  as  it  would  manifestly  be  un- 
derstood by  the  average  business  man,  or, 
in  other  words,  as  it  was  most  probably  un- 
derstood by  the  party  receiving  and  the 
party  signing  it,  and  to  exonerate  the  latter 
from  liability,  when,  according  to  such  con- 
struction, it  appears  to  the  court  that  he 
did  not  intend,  and  was  not  understood,  to 
bind  himself,  but  to  act  for  the  corporation 
of  which  he  was  the  authorized  agent.  De- 
spatch Line  of  Packets  v.  Bellamy  Mfg.  Co, 

12  N.  H.  206,  37  Am.  Dec.  203;  Magill  v. 
Hinsdale,  6  Conn.  464,  16  Am.  Dec.  70; 
Smith  V.  Alexander,  31  Mo.  193;  McClellan 
v.  Reynolds,  49  Mo.  312;  Pratt  v.  Beaupre, 

13  Minn.  187,  Gil.  177;  Johnson  v.  Smith, 
21  Conn.  627;  Wyman  v.  Gray,  7  Har.  &  J. 
409;  Means  v.  Swormstedt,  32  Ind.  87,  2 
Am.  Rep.  330;  Vater  v.  Levns,  36  Ind.  288, 
10  Am.  Rep.  29;  Farmers*  d  Mechanics* 
Bank  of  Savings  v.  Colby,  64  Cal.  362,  28 
Pac.  118."  See  also  the  very  clear  and  full 
statement  of  the  modern  doctrine  on  this 
subject  in  4  Thomp.  Corp.  §9  5141  et  seq. 

In  Carpenter  v.  Famsworth,  106  Mass. 
661,  8  Am.  Rep.  360,  a  check  had  ''JEtna. 
Mills*'  printed  on  the  margin,  was  signed 
"T.  D.  F.,  Treas.,"  and  was  given  for  the 
debt  of  the  mills.  It  was  held  not  to  bind  F. 
personally.  Gray,  J.:  "The  court  has  al- 
ways laid  hold  of  any  indication  on  the  face 
of  the  paper,  however  informally  expressed, 
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to  enable  it  to  carry  out  the  intentions  of 
the  parties." 

In  Roberts  v.  Austin,  5  Whart.  313,  the 
action  was  brought  by  the  payee  against  the 
drawer  of  a  bill  of  exchange,  signed  by  the 
latter  in  his  own  name  merely.  Parol  evi- 
dence was  admitted  to  show  that  the  drawer 
was  agent  of  the  drawee,  and  had  given  the 
bill  in  the  business  of  the  latter,  and  that 
the  payee  knew  the  facts  when  be  received 
the  bill. 

In  Moore  Y.McClwre,  8  Hun,  667,  parol  evi- 
dence was  held  admissible  to  charge  the 
principal  on  a  note  signed  "A.  B.,  Agent." 
The  court  said :  "The  fact  that  the  name  of 
the  principal  does  not  appear  on  the  face  of 
the  note  is  not,  under  the  modern  decisions 
in  this  state,  at  all  conclusive.  If  it  was 
intended  to  be  given  in  the  business  of  the 
principal,  was  in  fact  so  given,  and  with 
due  authority,  it  is  binding  on  the  principal, 
and  all  this  is  matter  of  evidence." 

In  Hicks  v.  Hinde,  9  Barb.  528,  a  draft  in 
favor  of  the  plaintifif  was  signed  "John 
Hinde,  Agent,"  and  extrinsic  evidence  was 
admitted  to  discharge  Hinde  from  liability. 

In  Scanlan  v.  Keith,  102  111.  634,  40  Am. 
Rep.  624,  the  court  says:  "Where  a  party 
signs  his  name  as  cashier  or  agent*  for  a 
bs^ing,  railroad,  or  other  corporation,  in 
drawing  drafts  and  bills,  or  in  accepting 
drafts  or  other  evidences  of  indebtedness,  in 
its  ordinary  business,  if  it  appears,  or  is 
made  to  appear,  that  it  is  the  (^ligation  of 
the  corporation,  and  the  cashier  or  agent 
or  other  officer  had  authority  to  bind  the  cor- 
poration, he  is  not  personally  liable,  and  the 
facts  may  be  shown  by  extrinsic  evidence." 
See  also  Hypes  v.  Griffin,  89  III.  134,  31  Am. 
Rep.  71;  Merchants*  Bank  v.  Central  Bank, 
1  Ga.  429,  44  Am.  Dec.  665. 

In  Baldwin  v.  Bank  of  Newbury,  1  Wall. 
234,  17  L.  ed.  534,  the  court,  by  Clifford,  J., 
quotes  with  approbation  the  opinion  of 
Johnson,  J.,  in  Mechanics*  Bank  v.  Bank  of 
Columbia,  5  Wheat.  326,  6  L.  ed.  100,  in 
which  it  was  said  "that  it  is  by  no  means 
true,  as  was  contended  in  argument,  that  the 
acts  of  agents  derive  their  validity  from 
professing  on  the  face  of  them  to  have  been 
done  in  the  exercise  of  their  agency.  Rules 
of  form,  in  certain  cases,  have  been  pre- 
scribed by  law,  and,  where  that  is  so,  those 
rules  must  in  general  be  followed;  but,  in 
the  diversified  duties  of  a  general  agent,  the 
liability  of  the  principal  depends  upon  the 
fact  that  the  act  was  done  in  the  exercise 
and  within  the  limits  of  the  powers  delegated, 
and  those  powers  .  .  .  are  necessarily 
inquirable  into  by  the  court  and  jury. 
Maker  of  the  note  in  that  case  had  signed  his 
name  without  any  addition  to  indicate  his 
agency,  which  makes  the  case  a  stronger  one 
than  the  one  under  consideration.  Same  rule, 
as  applied  to  ordinary  simple  contracts,  has 
since  that  time  been  fully  adopted  by  this 
court.  Examples  of  the  kind  are  to  be 
found  in  the  case  of  New  Jersey  Steam  Nav. 
Co.  V.  Merchants*  Bank,  6  How.  381,  12  L. 
ed.  481,  and  in  the  more  recent  case  of  Ford 
V.  Williams,  21  How.  289,  16  L.  ed.  37,  where 
the  opinion  was  given  by  Mr.  J^^tic 
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In  the  latter  case  it  is  said  that  the  con- 
tract of  the  agent  is  the  contract  of  the  prin- 
cipal, and  he  may  sue  or  be  sued  thereon, 
thoueh  not  named  therein.  Parol  proof 
may  De  admitted  to  show  the  real  nature  of 
the  transaction,  and  it  is  there  held  that 
the  admission  of  such  proof  does  not  con- 
tradict the  instrument,  but  only  explains 
the  transaction."  "Where  the  principaPs 
name  appears  printed  in  the  margin  or  head 
of  a  bill  or  note  executed  by  an  agent,  the 
former  is  sufficiently  designated  to  put  a 
prudent  man  upon  inquiry,  and  to  take  the 
case  out  of  the  rule  in  regard  to  an  undis- 
closed principal."  1  Amu  &  £n^.  Enc.  Law, 
2d  ed.  p.  1047,  and  cases  cited  in  notes. 

In  the  case  before  us  the  Midland  Steel 
Company  is  named  in  the  instrument  sued 
on.  There  is  nothing  to  indicate  that  the 
name  of  the  company  is  outside  of  the  note, 
or  that  that  was  not  written  in  and  intended 
to  form  a  part  of  it.  The  complaint  avers 
that  the  note  was  given  by  the  Midland  Steel 
Company,  and,  in  some  of  its  paragraphs, 
that  it  was  given  for  a  debt  owing  by  the 
Midland  Steel  Company  to  the  Munde  Land 
Company,  and  for  no  other  consideration; 
that  it  was  intended  to  be  the  note  of  the 
appellee,  and  was  so  received;  and  that*  the 
appellant  took  it  from  the  payee  with  that 
understanding.  Under  these  circumstances, 
we  think  it  may  properly  be  treated  as  the 
note  of  the  Midland  Steel  Company,  and  not 
as  the  obligation  of  the  person  who  signed 
his  name  to  it  as  the  president  of  that  cor- 
poration. In  view  of  the  fact  that  an  in- 
dorsee is  seeking  to  charge  the  Midland  Steel 
Company  as  the  maker,  and,  as  the  indorsee 
alleges,  that  it  took  the  note  with   notice 


that  Beatty,  whose  name  was  subscribed  to 
it  as  president,  was  not  bound,  we  think  it 
unimportant  whether  the  note  was  negotia- 
ble as  a  bill  of  exchange  or  otherwise.  If 
the  appellee  is  correct  in  its  contention  that 
the  instrument  was  not  negotiable  as  a  bill 
of  exchange,  then  it  was  a  simple  contract 
for  the  payn^ent  of  money,  and,  accordin|f  to 
the  authorities,  the  rule  as  to  the  admissi- 
bility of  parol  evidence  to  explain  its  true 
character  is  less  stringent.  It  is  also  a  fact 
of  some  importance  in  the  case  that  the 
party  attempting  to  escape  liability  is  the 
one  who  is  allegMl  to  be  the  real  .debtor,  and 
who  received  the  full  consideration  for  which 
the  note  was  executed,  and  not  the  officer  or 
agent  who  undertook  to  execute  it  in  his 
representative  capacity,  and  who  derived  no 
personal  benefit  from  tiie  transaction.  The 
form  of  the  instrument  sued  on  is  not  such 
as  to  require  the  court  to  presume  conclu- 
sively that  it  is  the  obligation  of  R.  J.  Beat- 
ty. Extrinsic  evidence  is  admissible  to  ex- 
plain the  instrument,  and  to  show  that  it 
was  intended  and  understood  by  the  parties 
to  be  the  note  of  the  Midland  Steel  Company. 
The  averments  of  each  paragraph  of  the 
complaint  were  sufficient  to  authorize  such 
proof,  and  to  fix  the  liability  intended  to  be 
created  by  the  instrument  where  it  properly 
and  justly  belongs.  The  previous  decisions 
of  this  court  inconsistent  with  the  views  ex- 
pressed in  this  opinion  are  overruled. 

The  judgment  ia  reverted,  with  instruc- 
tions to  the  court  to  overrule  the  demurrera 
to  the  several  paragraphs  of  the  complaint^ 
and  for  further  proceedings  in  accordance 
with  this  opinion. 


IOWA  SUPREME  COURT. 


I.  C.  McCONNELL,  Appt., 

V. 

C.  L.  POOR. 
( Iowa ) 

1.  A  Ivdsrinent  asralnat  m  principal 
for   damasrea   for  breacb  of  contract 

is  not  res  fudloata  in  an  action  against  the 
surety,  where  he  has  not»  by  his  undertaking, 
obligated  himself  to  be  barred  thereby,  and 
he  was  not  a  party  or  privy  to  the  action  on 
the  contract. 

2.  A  anrety  on  a  contractor**  bond  la 
releaaed  from  liability  by  cbangrea 
made  >vltbout  con&penaatlon  corre- 
sponding relatively  to  the  contract  price, 
where  the  contract  provided  that  the  value 
of  changes  or  alterations,  without  additions 
or  deductions,  should  be  estimated  at  the 
rate  at  which  the  work  was  taken,  and  the 
amount  added  to  or  deducted  from  the  con- 
tract price. 

8.  Wbere  tbe  evidence  la  conlllctlnsr 
and  sufficient  to  support  the  verdict  It  will 
not  be  reviewed  on  appeal. 

(January  24,  1901.) 


Note. — ^As  to  the  eflPect  against  sureties  on 
official   bond,   of  Judgment   against   officer,   see 
Rodini  V.  Lytie  (Mont.)  ante,  166,  and  note. 
52  L.  R.  A. 


APPEAL  hy  plaintiff  from  a  judgment  of 
the  District  Ck)urt  for  Des  Moines  Coun- 
ty in  favor  of  defendant  in  an  action  brought 
upon  a  contractor's  bond.    Affirmed. 

Statement  by  Iiadd,  J. : 

Evans  entered  into  a  contract  with  plain- 
tiff, July  14,  1891,  to  construct  a  dwelling 
house  for  him,  and  on  the  same  day  executed 
a  bond,  with  defendant  as  surety,  condi- 
tioned ''that,  if  the  said  Evan  F.  Evans  shall 
duly  perform  said  contract,  then  this  obliga- 
tion is  to  be  void,  but,  if  otherwise,  the  same 
to  be  and  remain  in  full  force  and  virtue." 
The  house  wa"s  built,  and  in  1892  Evans  be- 
gan an  action  against  the  plaintiff  for  a 
balance  due.  McConnell  filed  a  cross  peti- 
tion, in  which  he  averred  several  breaches  of 
the  contract,  and  prayed  for  damages.  The 
result  was  a  judgment  against  Evans  for 
$943,  to  recover  which  this  action  waa 
brought  against  the  defendant  as  surety  on 
the  bond.  By  way  of  defense,  he  pleaded 
alterations  in  the  contract  in  four  particu- 
lars: (1)  That  the  w^ork  was  done  under 
the  direction  of  McCJonnell,  instead  of  Sun- 
derland, the  architect,  as  agreed;  (2)  the 
broken  ashlar  work  was  constructed  with 
close  joints,  instead  of  bekrigJ^^^  pointed^ 
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as  stipulated;  (8)  tbe  increased  cost  oc- 
casioned by  this  change  was  not  estimated 
at  the  rate  at  which  the  work  was  taken,  and 
added  to  the  amount  to  be  paid,  as  exacted 
by  the  terms  of  the  contract;  and  (4)  other 
changes  were  made  without  estimating  the 
increased  cost,  as  required  in  the  agreement. 
To  these  defenses  the  plaintiff  pleaded  ad- 
judication in  Evans  against  McConnell  as 
an  estoppel.  The  defendant  also  answered 
that  he  had  advanced,  in  payment  of  labor 
and  material,  with  McConnell's  knowledge 
and  consent,  a  large  amount  of  money,  and 
was  released  from  liability  on  the  bond  to 
that  extent.  Trial  to  jury,  and  from  judg- 
ment on  a  verdict  against  him  the  plaintiff 
appeals. 

Messrs.  Kelley  Sb  Cooper  and  Blake  Sb 
Blake,  for  appellant: 

The  same  questions  raised  here  were  in- 
volved in  the  prior  case,  an«A  dzdded  against 
Evans. 

The  measure  of  the  principal's  responsi- 
bility is  the  measure  of  the  surety's. 

Boone  County  v.  Jones,  54  Iowa,  709,  37 
Am.  Rep.  229,  2  N.  W.  987,  7  N.  W.  156; 
McCahe  v.  Raney,  32  Ind.  300. 

Where  the  principal  has  been  adjudged  lia- 
ble in  an  action  to  which  the  surety  was  not 
a  party,  it  establishes  the  liability  of  the 
surety. 

Charles  ▼.  Hoshins,  14  Iowa,  471;  Walsh 
V.  Miller,  51  Ohio  St.  462,  38  N.  E.  386; 
Stephens  v.  Shafer,  48  Wis.  54,  33  Am.  Rep. 
796,  3  N.  W.  835;  Chicago  Lumber  Co,  v. 
Tibbies  Mfg.  Co.  80  Iowa,  369,  45  N.  W. 
893. 

Any  act  of  the  principal  which  estops  him 
from  setting  up  a  defense  operates  equally 
against  his  surety. 

Brandt,  Suretyship,  §  859;  McCabe  y. 
Raney,  32  Ind.  309;  Boone  County  v.  Jones, 
54  Iowa,  709,  37  Am.  Rep.  229,  2  N.  W.  987, 
7  N.  W.  155. 

Under  the  law  in  this  state,  Poor  is  bound 
by  the  adjudication  in  McConnell  v.  Evans, 
because  he  acted  as  the  attorney  for  Evans 
in  that  case,  and  conducted  the  defense. 

McNamee  v.  Moreland,  26  Iowa,  113; 
Stoddard  v.  Thompson,  31  Iowa,  80;  Conger 
V.  Chilcote,  42  Iowa,  18. 

Privies  are  bound  even  though  not  named 
or  designated  as  parties  defendant,  and  those 
who  act  as  interested  parties  in  a  litigation, 
such  as  employing  counsel,  paying  costs,  and 
doing  those  thinffs  which  are  usually  done  by 
a  part^,  will  be  bound  by  the  judgment  ren- 
dered m  the  case,  even  though  not  named  as 
parties. 

Clark  r.  Wolf,  29  Iowa,  197;  Lyman  v. 
Faris,  53  Iowa,  498,  5  N.  W.  621 ;  Cannon 
V.  Nelson,  83  Iowa,  242,  48  N.  W.  1033; 
Tredday  v.  Sioux  City  d  P.  R.  Co.  39  Iowa, 
663 ;  Slagle  v.  Entrekin,  44  Ohio  St.  637,  10 
N.  E.  675;  Boyd  v.  Caldwell,  4  Rich.  L.  117; 
Heard  v.  Lodge,  20  Pick.  58,  32  Am.  Dec. 
197;  State  ea  rel.  Griffith  v.  Holt,  27  Mo. 
340,  72  Am.  Dec.  273;  Stovall  v.  Banks,  10 
Wall.  588,  19  L.  ed.  1038;  Harrison  v. 
Clark,  87  N.  Y.  572;  Casoni  v.  Jerome,  58 
N.  Y.  318;  Wyoough  t.  State,  50  Ark.  102, 
52  L.  R.  A. 


6  S.  W.  598;  Charles  t.  Soskins,  14  Iowa, 
471,  83  Am.  Dec.  378. 

llie  surety  cannot  be  heard  to  urge  tne 
failure  of  his  principal  to  comply  with  the 
terms  of  the  contract  on  his  part  to  be  per- 
formed, as  a  reason  why  he  should  be  re- 
leased from  liability  on  the  bond.  To  do  so 
would  be  to  permit  him  to  take  advantage  of 
the  default  of  his  principal,  which  would  be 
contrary  to  legal  rules. 

Consaul  v.  Sheldon,  35  Neb.  1104,  52  N. 
W.  1107.      - 

The  rule  that  a  material  change  in  a  con- 
tract releases  the  surety  on  the  bond,  when 
such  alteration  is  without  the  consent  of 
the  surety,  has  no  application  where  the 
contract  authorizes  the  owner  to  make  al- 
terations during  the  progress  of  the  work, 
and  that  the  same  should  not  invalidate  the 
contract. 

Consaul  ▼.  Sheldon,  85  Neb.  1104,  52  N. 
W.  1108;  Smith  v.  Molleson,  148  N.  Y.  241, 
42  N.  E,  672;  Hayden  v.  Cook,  34  Neb.  670, 
52  N.  W.  165 ;  Dorsey  v.  McGee,  30  Neb.  657, 
40  N.  W.  1020;  Howard  County  v.  Baker, 
119  Mo.  397,  24  S.  W.  202. 

Extras  are  in  addition  to  the  contract,  and 
the  surety  is  not  released  by  the  making  of 
agreements  as  to  such  extras. 

Barclay  v.  Deckerhoof,  151  Pa.  374,  24 
Atl.  1068;  Smith  v.  MoUeson,  148  N.  Y.  241, 
42  N.  E.  672. 

Messrs.  A.  Iff.  Antrobiui  and  Seerley  St 
Clark,  with  Mr.  O.  Ii.  Poor  in  propria  per- 
sona: 

An  adjudication  that  a  principal  is  liable 
on  account  of  the  nonperformance  of  a  con- 
tract does  not,  of  itself,  establish  the  lia- 
bility of  his  surety  for  the  performance  of 
that  contract. 

Chiolcasaw  County  t.  Pitcher,  36  Iowa, 
593;  Douglass  v.  Howland,  24  Wend.  34; 
Wadsworth  v.  Gerhard,  55  Iowa,  368,  7  N. 
W.  637;  Brandt,  Suretyship,  §  524;  Black, 
Judgm.  8  555. 

This  record  shows  that  the  house  was  not 
built  under  the  direction  cd  Sunderland,  and 
as  provided  by  the  contract,  but  that  it  was 
erected  in  a  different  way  at  an  increased 
expense  of  $1,600,  under  the  direction  of  Mc- 
Connell. 

The  parties  had  the  right  to  waive  con- 
ditions, but  in  doing  so  disregarded  those 
on  which  the  indemnity  rest^  {Stillman 
V.  Wickham,  106  Iowa,  597,  76  N.  W.  1008), 
and  this  released  the  surety. 

The  mere  fact  that  the  surety  acted  as  the 
agent  or  attorney  for  the  principal  in  the 
suit  wherein  judgment  was  entered  against 
the  latter  did  not  make  him  a  party  to  that 
suit,  nor  give  him  a  riffht  to  defend  in  his 
own  name,  nor  to  control  or  appeal  the  case, 
except  as  directed  by  his  client. 

He  could  not  be  affected  by  that  judgment. 

Jackson  v.  Oriswold,  4  Hill.  522;  21  Am. 
&  Eng.  Enc.  Law,  113,  179. 

If  a  material  alteration  is  made  in  the 
contract  without  the  surety's  consent,  he  is 
discharged,  even  though  the  alteration  may 
be  for  his  benefit. 

Stillman  v.  Wickham,  106  Iowa,  597,  76 
N.  W.  1008.  Digitized  by  LiOOgle 


»14 


Iowa  Supreme  Court. 


Jan., 


Iiadd,  J.,  delivered  the  opinion  of  the 
court : 

How  far  will  a  surety  on  a  bond  be  bound 
by  a  judgment  against  his  principal  alone  7 
There  is  no  little  confusion  in  the  language 
of  the  courts  on  this  subject,  and  entire  har- 
mony does  not  prevail  in  the  decisions.  This 
has  resulted  sometimes  in  treating  such  a 
judgment  as  res  judicata  in  an  action 
against  the  surety,  rather  than  passing  on 
the  character  of  the  contract,  and  simply 
holding  him  to  its  performance.-  It  is  a  fun- 
damental principle  in  jurisprudence  that 
every  man  shall  have  his  day  in  court,  and 
shall  be  heard  in  his  own  defense,  and  of  this 
right  he  may  not,  under  the  Constitution 
and  laws  of  this  state,  be  deorived.  For 
this  reason,  judgment  against  tne  principal 
may  never  foreclose  investigation  of  the 
surety's  liability,  unless,  by  virtue  of  the 
latter 's  undertaking,  he  has  obligated  him- 
self directly  or  by  implication  to  be  bound 
thereby.  Where,  by  the  terms  of  the  bond, 
the  surety  is  to  be  bound  by  the  litigation 
to  which  he  is  not  a  party,  the  courts  decide, 
not  that  the  judgment  is  an  adjudication,  be- 
cause of  the  connection,  but  that  he  must 
perform  the  contract  as  it  is  written. 
Shenandoah  Nat,  Bank  v.  Read,  86  Iowa,  136, 
53  N.  W.  96.  The  only  ground  on  which 
sureties  on  official  bonds  generally  may  be 
regarded  as  bound  by  the  judgments  against 
their  principals  is  that  the  sureties  by  the 
terms  of  the  bond  agree,  expressly  or  im- 
pliedly, to  abide  the  result  of  litigation 
against  their  principals.  This  principle  is 
well  stated  in  Stephens  v.  Shafer,  48  Wis. 
54,  33  Am.  Rep.  706,  3  N.  W.  835 :  "The  na- 
ture of  the  contract  in  official  bonds  is  that 
of  a  bond  of  indemnity  to  those  who  may 
suffer  damages  by  reason  of  the  neglect, 
fraud,  or  misconduct  of  the  officer.  The  bond 
is  made  with  the  full  knowledge  and  under- 
standing that  in  many  cases  such  damages 
must  be  ascertained  and  liquidated  by  an 
action  against  the  officer,  for  whose  acts  the 
sureties  make  themselves  liable,  and  the 
fair  construction  of  the  contract  of  the  sure- 
ties is  that  they  will  pay  all  damages  so  as- 
certained and  liquidated  in  an  action  against 
their  principal."  See  also  Masser  v.  Strick- 
land, 17  Serg.  &  R.  354,  17  Am.  Dec.  668. 
This  court  held  in  Charles  v.  Hoskins,  14 
Iowa,  471,  83  Am.  Dec.  378,  that  judgment 
against  a  sheriff  might  be  received  in  evi- 
dence as  Axing,  prima  facie,  the  liability  of 
the  surety.  True,  other  reasons  for  so 
holding  than  here  suggested  were  assigned. 
But  the  doctrine  of  stare  decisis  has  no  appli- 
cation to  the  reasons  given  for  reaching  the 
conclusion;  it  is  limited  to  the  very  point 
decided.  The  fallacy  in  the  reasoning  of 
that  case,  as  well  as  Lowell  ▼.  Parker,  10 
Met.  309,  43  Am.  Dec.  436,  on  which  it  was 
based,  lies  in  supposing  that,  because  the 
surety  may  claim  the  benefit  of  a  judgment 
in  favor  of  his  principal,  it  follows  that  he 
is  concluded  by  one  against  him.  But  the 
surety  is  discharged  by  a  finding  for  his 
principal,  not  owing  to  the  creditor  being  es- 
topped, but  for  that  it  establishes  the  ab- 
sence of  liability  of  the  principal;  and,  if 
62  L.  R.  A. 


he  is  not  liable,  the  surety  cannot  be,  as  his 
obligation  is  merely  incidental  to  that  of  the 
principal.  Besides,  the  discharge  of  the 
principal  does  not  always  release  the  surety. 
If  the  former  be  an  infant  when  executing 
an  instrimient,  and  is  discharged  on  that 
ground,  the  surety  may  yet  be  held.  Keo- 
kuk County  State  Bank  v.  Hall,  106  Iowa, 
540,  76  N.  W.  832.  To  the  point  is  this  lan- 
guage, found  in  Jackson  v.  Qristcold,  4  Hill, 
528:  "No  doubt  ...  a  decision 
against  the  debt  would  discharge  him  [the 
surety].  That,  however,  is  not  on  the 
ground  that  he  is  a  party,  but  because  the 
judgment  or  decree  extinguishes  the  debt; 
and,  the  principal  thing  being  thus  de- 
stroyed, the  incident — ^the  obligation  of  the 
surety — is  destroyed  with  it.  The  effect  is 
the  same  as  a  release  by  the  creditor  or  a 
payment  by  the  debtor," 

It  is  sometimes  urged  that,  as  the  surety 
Las  become  responsible  for  the  debt  or  good 
conduct  of  the  principal,  judgment  estab- 
lishes the  fact  on  which  the  surety's  liabil- 
ity rests.  A  complete  answer  to  this  is  that 
the  fact  has  not  been  established  against 
the  surety,  because  he  has  been  afforded  no 
opportunity  to  litigate  the  question.  Under 
the  civil  law,  the  surety  was  permitted  to 
defend,  and  even  allowed  to  prosecute  an  ap- 
peal from  the  judgment  against  the  princi- 
pal, though  not  a  party  to  the  judgment. 
As  he  was  given  his  day  in  court,  there  ap- 
pears no  serious  objection  to  binding  him  by 
the  litigation.  Much  of  the  confusion  in  the 
decisions  seems  to  have  resulted  from  the  at- 
tempt to  apply  the  rule  of  the  civil  law, 
binding  the  surety  by  the  litigation  against 
the  principal,  without  allowing  the  former 
the  participation  there  accords.  We  have 
called  attention  to  the  inapplicability  of  the 
doctrine  of  estoppel  in  such  cases,  as  the  ap- 
pellant, with  much  propriety,  has  insisted 
that,  if  applicable  at  all  logically,  it  must 
extend  to  bonds  in  private  transactions.  The 
better  opinion  and  the  voice  of  authority  is 
the  other  way,  and  a  judgment  against  the 
principal  is  entitled  to  no  consideration  as 
against  the  surety,  unless  by  the  terms  of 
the  contract  the  surety  is  to  be  bound  there- 
by. Qiltinan  v.  Strong,  64  Pa.  244;  Fletch- 
er V.  Jackson,  23  Vt.  581,  66  Am.  Dec.  98; 
Arrington  v.  Porter,  47  Ala.  714;  Douglass 
V.  Howland,  24  Wend.  35 ;  De  Oreiff  v.  Wil- 
son, 30  N.  J.  Eq.  437 ;  Firemen's  Ins.  Co.  v. 
McMillan.  29  Ala.  147 ;  Jackson  v.  Qristvold, 
4  Hill,  528 ;  2  Van  Fleet,  Former  Adjudica- 
tions, §  667 ;  2  Black,  Judgm.  §  692. 

In  Fletcher  v.  Jackson,  23  Vt.  681,  56  Am. 
Dec.  98,  the  court,  speaking  through  Red- 
field,  J.,  said:  "The  general  rule  undoubt- 
edly is  that,  in  a  collateral  undertaking  by 
way  of  guaranty,  where  a  suit  is  necessary 
to  fix  the  liability  of  the  guarantor,  the  first 
judgment  is  prima  facie  evidence  of  the  de- 
fauft.  But,  where  the  guarantor  is  liable 
without  suit  against  the  principal,  the  judg- 
ment against  him  is  regarded  as  strictly 
matter  inter  alios.  The  judgment  of  evic- 
tion, in  order  to  show  a  breach  of  the  coven- 
ants of  warranty,  is  a  case  of  the  first  class. 

The  judtnnent  of  eviction  is  a  necessary  step 
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in  making  out  the  liability  of  the  warrant- 
or; that  is,  the  otuua  foBderia.  So,  too,  gen- 
erally, I  apprehend,  when  anyone  undertakes 
to  indemnify  against  the  consequences  of  a 
suit,  or  that  a  suit  brought  shall  be  effect- 
ual, the  judgment  in  either  case,  being  the 
casus  faderia,  is  prima  facie  evidence  of  the 
liability.  And,  on  the  other  hand,  where 
the  suit  may,  in  the  first  instance,  be 
brought  directly  against  the  guarantor,  the 
judgment  against  the  principal,  without  no- 
tice to  the  guarantor,  is  not  evidence;  and 
so,  too,  if  the  guarantor  have  notice  of  suit 
against  the  principal,  he  is  not  obliged  to 
concern  himself  in  its  defense,  but  may 
await  a  suit  against  himself  and  then  insist 
upon  the  right  to  contest  the  whole  ground." 
The  defendant  in  the  case  at  bar  was  not 
a  party  to  the  contract,  nor  could  he  have 
insisted  on  being  made  a  party  to  the  action 
between  Evans  and  McGonnell  thereon.  The 
latter  might  have  brought  suit  against  both 
principal  and  surety  on  the  bond,  but  he 
chose,  as  was  his  right,  to  base  his  action  on 
the  contract  alone.  Even  if  these  might 
have  been  regarded,  for  some  purposes,  as 
one  instrument,  the  appellant  elected  to 
treat  them  as  distinct  and  separate  by  bas- 
ing his  suit  against  Evans  solely  on  the  con- 
tract, and  that  against  Poor  on  the  bond. 
The  surety  may  require  the  principal  to  de- 
fend, for  this  is  his  duty;  but  the  surety 
owes  no  such  duty  to  the  principal,  and  is 
under  no  obligation  to  defend  him.  Poor 
was  not  a  party  to  the  action  on  the  con- 
tract, for  he  could  neither  appear  and  con- 
trol the  suit  nor  appeal  from  the  decree.  Nor 
was  he  privy  to  that  action.  Privity,  says 
Greenleaf,  denotes  mutual  or  successive  re- 
lationship to  the  same  right  of  property. 
Privity  in  law  involves  the  right  of  repre- 
sentation, and  certainly  the  principal,  in  an 
action  against  himself  alone,  may  not  repre- 
sent the  surety.  As  was  said  in  Oiltinan 
V.  Strong,  64  Pa.  244:  "  The  privity  of  the 
surety  with  his  principal  is  in  the  contract 
alone,  and  not  in  the  action."  For  the  acts 
or  omissions  of  the  principal  to  which  the 
surety  pledges  himself  in  his  contract  he  is 
bound,  and  it  is  only  in  this  respect  the  prin- 
cipal represents  the  surety.  This  is  the 
criterion  of  the  competency  of  the  princi- 
pal's declarations  and  admissions.  Where 
these  form  a  part  of  the  acts  or  omissions  of 
the  principal  for  which  the  surety  is  bound, 
they  constitute  portions  of  the  res  gestce, 
and  may  be  evidence  against  the  surety.  But 
beyond  this  line  clearly  the  surety  cannot  be 
affected  by  the  acts  or  admissions  of  his 
principal,  for  he  is  not  represented  by  him. 
True,  Poor  was  the  attorney  for  Evans  in 
the  suit  on  the  contract,  contested  it  with 
zeal  and  persistency,  and  was  charged  with 
notice  thereof.  See  Evans  v.  McOonnell,  99 
Iowa,  332,  63  N.  W.  670,  68  N.  W.  790.  But 
as  surety  he  could  make  no  defense  to  the 
action  on  the  contract.  His  client  might 
have  revoked  his  authority  at  any  moment. 
He  could  have  gone  further,  and  dismissed 
the  action,  or,  rather,  withdrawn  his  defense 
to  the  cross  petition,  without  consultingthe 
surety.  See  Jackson  v.  OHstDold,  4  Hill, 
62  L.  R.  A. 


628.  For  the  reasons  stated,  we  are  of  opin- 
ion the  district  court  did  not  err  in  holding 
the  defendant  not  bound  by  the  findings 
against  his  principal  in  the  former  action. 

2.  The  appellant  insists  the  contract  per- 
mitted changes,  and  this  is  true.  But  the 
manner  of  making  them  is  specifically 
pointed  out.  "The  value  of  such  changes  or 
alterations,  without  additions  or  deductions, 
will  be  estimated  according  to  the  rate  at 
which  the  work  has  been  taken,  and  the 
amount  added  to  or  deducted  from  the 
amount  hereinafter  specified."  This  pre- 
cluded the  parties  from  entering  into  ar- 
rangements for  additional  work,  or  that  of 
a  different  character,  without  compensation 
corresponding  relatively  to  the  contract 
price.  If  this  were  not  so,  an  entirely  dif- 
ferent building  from  that  stipulated  might 
have  been  erected  at  the  surety's  cost.  Thus, 
the  alleged  chanse  in  the  broken  ashlar  work 
alone  occasioned  an  additional  expense  of 
$1,600  or  more, — ^more  than  the  balance 
claimed.  While  the  plaintiff  had  the  option 
of  making  alterations,  he  might  not  do  so 
without  paying  therefor  at  the  rate  fixed  by 
the  contract. 

3.  The  evidence  was  in  conflict  on  every  is- 
sue submitted  to  the  jury,  and  sufficient  to 
support  the  verdict.  The  instructions  in 
the  respects  criticised  were  clear  and  ac- 
curate, and  included  those  requested,  in  so 
far  as  correctly  stating  the  law. 

Affirmed. 


STATE  of  Iowa  ea  rel.  C.  C.  BUMP 

V, 

OMAHA  &  COUNCIL  BLUFFS  RAILWAY 
&  BRIDGE  COMPANY. 


(. 


.Iowa ) 


1.  A  city  ordinance  vrantlnv  a  atreet- 
rallway  frand&lne  Is  Included  in  the 
terms  "by-laws  of  a  general  or  permanent 
nature'*  as  used  in  Code  1873,  |  492,  provid- 
ing for  the  publication  of  such  by-laws,  and 
that  they  shall  take  effect  at  the  expiration 
of  five  days  after  they  are  published. 

2.  The  publication  of  an  ordinance 
arrantlnsr  a  atreet-rall^-ar  franclilae 
In  an  extra  edition  of  a  dally  paper  Is- 
sued at  11  o'clock  at  night,  about  50  or  100 
copies  of  which  are  printed  and  distributed 
by  parties  directly  Interested,  is  not  a  publi- 
cation in  a  newspaper  of  general  circulation 
as  required  by  Code  1878,  |  402. 

8.  A  dlacrlmlnatloB  In  ratea  In  favor 
of  the  renldenta  of  the  city,  made  by  an 
ordiuance  as  one  of  the  considerations  for  ex- 
tending the  franchise  of  a  street-railway  en- 
gaged In  Interstate  commerce,  renders  the 
ordinance  Inyalld  as  in  violation  of  the  inter- 


NoTB. — As  to  municipal  power  to  impose  con- 
ditions when  giving  assent  to  street  railway  In 
street,  see  note  to  Galveston  &  W.  B.  Co.  v. 
Galveston   (Tex.)   36  L.  R.  A.  83. 

For  legislative  regulation  of  rates  of,  see 
notes  to  Winchester  &  L.  Tump.  Road  Co.  v. 
Croxton  (Ky.)  33  L.  R.  A.  180,  and  Sternberg 
V.  State  (Neb.)  10  L.  R.  A.  570.  And  see  the 
later  case  In  this  series,  of  Indianapolis  y. 
Navin  (Ind.)  41  L.  E.  A.  33T.ed  by  V^OOQle 
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•tate-commerce  clause  of  the  Federal  Coxwtl- 
tution. 
4*     An    ordinanee    vrantinv    an    exten- 
sion   of    a    atreet-railvray    franclilaey 

which  tftlpalatea  that  tickets  shall  be  sold 
at  a  reduced  rate  to  residents  of  the  city,  is 
unconstitutional  as  in  violation  of  Const,  art. 
1,  S  6,  providing  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation 
throughout  the  state. 

(January  19,  1901.) 

CROSS-APPEALS  from  a  judgment  of  the 
District  Court  for  Pottawattamie  Coun- 
ty in  an  action  brought  to  test  the  validity 
of  an  ordinance  granting  the  right  to  con- 
struct and  operate  railways  in  the  streets  of 
Council  Bluffs;  the  respondent  appealing 
from  so  much  as  held  the  ordinance  invalid 
for  want  of  proper  publication,  and  on  the 
ground  of  discriminations  in  fares;  and  re- 
lator appealing  from  so  much  as  held  the  or- 
dinance reasonable  and  not  oontraiy  to  pub- 
lic policy.    Affirmed. 

Statement  by  MoOlaiii,  J.t 

This  is  an  action  to  test  the  validly  of  an 
ordinance  passed  by  the  city  of  Council 
Bluffs  on  September  20,  1897,  amending  an 
ordinance  of  the  same  city,  passed  in  188G, 
conferring  upon  defendant,  as  a  corporation, 
the  power  to  construct,  operate,  and  main- 
tain street  railways  in  the  city  of  Council 
Bluffs.  The  lower  court  held  that  the  ordi- 
nance in  question  was  invalid  for  want  of 
proper  publication,  and  also  on  the  ground 
that  it  provided  for  certain  discriminations 
in  fares  in  behalf  of  the  citizens  of  Council 
Bluffs,  which  rendered  it  unconstitutional; 
but  it  upheld  the  ordinance  as  against  the 
objection  that  it  was  unreasonable  and  con- 
trary to  public  policy.  Both  parties  appeal 
and  assign  errors. 

Messrs,  Wright  Ifc  Baldwin  for  appel- 
lant. 

Messrs.  Harl  A  McCabe,  for  appellee: 

This  ordinance  constituted,  not  only  a  con- 
tract and  the  attempted  grant  of  a  franchise, 
but  it  was  likewise  a  by-law  for  the  regula- 
tion and  control  in  part  of  the  streets  of  the 
city,  for  a  period  of  fifty  years. 

yationaX  Bank  of  Commerce  v.  Oranada, 
48  Fed.  278. 

Where  the  law  requires  a  publication,  an 
ordinance  without  sudi  publication  is  in- 
valid. 

Wain  V.  Philadelphui,  use  of  Armstrong, 
90  Pa.  330;  Schwartz  v.  Oshkosh,  65  Wis. 
490,  13  N.  W.  460;  8an  Francisco  v.  Buck- 
man,  111  Cal.  26,  43  Pac  396;  State,  North 
Baptist  Church,  Prosecutor,  v.  Orange,  54  N. 
J.  L.  Ill,  14  L.  R.  A.  02,  22  Atl.  1004;  Du- 
buque V.  Wooton,  28  Iowa,  571 ;  Starr  v.  Bur- 
lington, 45  Iowa,  87;  Smith  v.  Eau  Claire, 
78  Wis.  457,  47  N.  W.  830. 

The  right  to  construct  and  maintain  the 
street  railway  is  derived  from  the  city,  and 
constitutes  a  franchise,  while  the  privilege 
of  laying  down  the  tracks  is  a  mere  license. 
The  first  requires  an  ordinance  conferring 
the  franchise;  the  latter,  being  a  mere  li- 
cense, can  be  granted  by  resolution. 
52  L.  R.  A. 


Brooklyn  v.  Jourdan,  7  Abb.  N.  C.  27; 
Chicago  City  B,  Co.  v.  People  ex  rel.  Story^ 
73  111.  541;  People  ea  rel,  Maybury  v.  Mu- 
tual Gaslight  Co,  38  Mich.  154;  Jei'sey  Cit^ 
Oas  Co,  V.  Lhcight,  29  N.  J.  Eo.  242. 

The  publication  in  the  so-called  extra  edi- 
tion was  not  effective. 

Scammon  v.  Chicago,  40  111.  146;  Ormsby 
V.  Louisville,  79  Ky.  197,  4  Am.  &  Eng.  Corp. 
Cas.  342;  State  ea  rel.  Weir  v.  Da^wson,  16 
Ind.  40;  Mulholland  v.  Des  Moines,  A.  d  W. 
R.  Co,  60  Iowa,  740,  13  N.  W.  726;  Hanson 
V.  Chicago,  M.  d  St.  P.  R.  Co.  61  Iowa,  588, 
16  N.  W.  734. 

This  appellant  is  engaged  in  interstate 
commerce  by  the  transportation  of  passen- 
gers between  the  states  of  Iowa  and  Ne- 
braska. 

The  ordinance  is  invalid,  both  because  it 
is  an  attempt  to  rc^gulate  interstate  com- 
merce and  to  create  a  discrimination  and 
preference  in  favor  of  one  locality  contrary 
to  the  terms  of  the  interstate  commerce  act, 
and  because  it  provides  for  discrimination 
in  favor  of  residents  of  the  municipality 
making  the  contract  and  passing  the  ordi- 
nance, and  against  every  other  person  of  the 
general  public. 

Welton  V.  Missouri,  91  U.  8.  276,  23  L. 
ed.  347 ;  Broum  v.  Maryland,  12  Wheat  419, 
6  L.  ed.  678;  State  Freight  Tax  Case,  15 
Wall.  232,  sub  nom.  Philadelphia  d  R.  R.  Co. 
V.  Pennsylvama,  21  L.  ed.  146;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
29  L.  ed.  168,  1  Inters.  Com.  Rep.  382,  5 
Sup.  Ct.  Rep.  826;  Webber  v.  Virginia,  103 
U.  S.  344,  26  L.  ed.  666;  Guy  v.  Baltimore, 
100  U.  S.  434,  26  L.  ed.  743;  Lake  Shore  d 
M,  B,  R.  Co.  V.  Smith,  173  U.  S.  684,  43  L. 
ed.  858,  19  Sup.  Ct  Rep.  665;  Blake  v.  Mo- 
Clung,  172  U.  S.  239,  43  L.  ed.  432,  19  Sup. 
Ct  Rep.  165. 

McClaiB,  J.,  delivered  the  opinion  of  the 
court: 

The  objection  to  the  ordinance,  that  it  was 
not  properly  published,  is  based  on  the  fol- 
lowing facts :  The  ordinance  was  passed  on 
September  20,  1897,  while  the  provisions  of 
the  Code  of  1873  were  still  in  force.  It  was 
signed  by  the  mayor  at  9  o'clock  on  the  even- 
ing  of  the  30th  day  of  the  same  month.  On 
the  1st  day  of  October  the  Code  of  1897  took 
effect,  under  the  provisions  of  which  it  was 
not  competent  for  the  council  to  grant  such 
a  franchise  without  submission  of  the  ques- 
tion to  a  vote  of  the  people  of  the  city.  If 
the  ordinance  did  not  take  effect  as  a  valid  ^ 
act  before  the  1st  day  of  October,  it  is  not 
valid  at  all,  for  no  submission  of  the  ques- 
tion was  made  or  provided  for.  Section  492 
of  the  Code  of  1873  provides  that  "all  ordi- 
nances shall  as  soon  as  may  be  after  their 
passage  be  recorded  in  a  book  kept  for  that 
purpose,  and  be  authenticated  by  the  signa- 
ture of  the  presiding  oSRcer  of  the  council 
and  the  clerk,  and  all  by-laws  of  a  general  or 
permanent  nature  .  .  .  shall  be  pub- 
fished  in  some  newspaper  of  general  circula- 
tion in  the  municipal  corporation:  .  .  . 
provided,  however,  that  if  no  such  newspa- 
per is  published  within  the^imi^^t4iMB.cor- 
Digitized  by^  -"^ 
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poration,  then  and  in  that  case  such  by-laws 
may  be  published  by  posting,  .  .  .  and 
such  by-laws  and  ordinances  shall  take  effect 
and  be  in  force  at  the  expiration  of  five  days 
after  they  have  been  published."  About  11 
o'clock  at  night  on  the  30th  of  September  a 
no-called  extra  edition  of  a  daily  paper  pub- 
lished in  Council  Bluffs  was  issued,  contain- 
ing a  publication  of  this  ordinance,  and  also 
of  another  ordinance  of  similar  character. 
From  50  to  100  copies  of  such  edition  were 
printed,  all  of  which  were  purchased  by  per- 
sons directly  interested  in  the  ordinance  in 
question,  which  were  sold  on  the  streets  and 
on  trains  by  the  persons  who  procured  them 
for  this  special  purpose.  On  October  1st 
the  ordinance  was  published  in  due  form  in 
the  regular  edition  of  the  same  paper.  It 
is  oontended  on  behalf  of  plaintiff  that  publi- 
cation of  the  ordinance  was  essential  to  its 
validity,  that  the  publication  in  the  extra 
edition  was  not  su<m  publication  as  was  re- 
quired, and  that  therefore  the  ordinance  did 
not  become  a  valid  act  prior  to  the  taking 
effect  of  the  Code  of  1897,  and  is  not  valid 
now.  But  defendant  insists  that  the  publi- 
cation was  sufticient,  and  that,  even  if  it  was 
not,  publication  was  not  essential  to  the  va- 
lidity of  the  ordinance,  or,  if  required  at  all, 
might  be  made  after  the  provisions  of  the 
Code  of  1873,  under  which  it  was  enacted, 
had  been  superseded  by  the  provisions  of  the 
Code  of  1897.  The  term  "by-law  of  a  gener- 
al or  permanent  nature,"  used  in  the  section 
of  the  Code  of  1873,  certainly  includes  ordi- 
nances such  as  that  which  we  have  before  us. 
A  by-law  is  "a  law  made  by  a  municipality 
for  the  regulation  of  affairs  within  its  au- 
thority; an  ordinance."  Cent.  Diet  "In 
general  and  professional  use  the  term  'ordi- 
nance' is  almost,  if  not  quite,  equivalent  in 
meaning  to  the  term  'by-law,'  and  is  the 
word  most  generally  used  to  denote  the  by- 
laws adopted  by  municipal  corporations."  1 
Dillon,  Mun.  Corp.  4th  ed.  §  307.  The  ordi- 
nance in  question  was  of  a  general  and  per- 
manent nature,  and  plainly  was  within  the 
term  "by-law"  used  in  the  statutory  provi- 
sion. The  section  of  the  Code  of  1873  above 
referred  to  provides  that  such  by-laws  "shall 
take  effect  and  be  in  force  at  the  expiration 
of  five  days  after  they  have  been  published." 
We  are  of  the  opinion  that  pulication  is  es^ 
sential  to  the  validity  of  such  an  ordinance. 
Until  published  it  does  not  take  effect  To 
insist  that  it  is  a  valid  ordinance,  although 
not  published,  and  that  a  subsequent  publi- 
cation is  simply  a  condition  to  its  enforce- 
ment, would  be  no  more  reasonable  than  to 
insist  that  it  is  valid  when  passed  by  the 
council,  and  that  the  signature  of  the  mayor 
is  merely  a  subsequent  condition  necessary 
to  its  going  into  operation.  If  the  ordinance 
did  not  take  effect  until  five  days  after  it 
was  published,  then  it  did  not  take  effect  at 
all  until  after  the  Code  of  1897  came  into 
force;  and,  under  §  776  of  that  Code,  no  such 
franchise  can  be  granted  or  renewed  unless 
submitted  to  a  vote  of  the  electors,  and  a 
majority  of  the  legal  electors  voting  thereon 
vote  in  favor  of  the  same.  If  this  ordinance 
did  not  become  a  valid  ordinaTtce  before  the 
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1st  day  of  October,  1897,  it  has  not  become 
an  ordmnnce  at  all.  See  State  eto  rel.  Weir 
V.  Davr-souy  16  Ind.  40,  where  it  is  held  that 
a  corporate  charter  granted  by  special  act, 
which  had  not  become  valid  by  acceptance 
prior  to  the  taking  effect  of  a  constitutional 
provision  forbidding  the  granting  of  charters 
in  that  manner,  did  not  afterwards  become 
valid  by  acceptance.  In  our  opinion,  the 
publication  was  one  of  the  steps  necessary  to 
make  this  a  valid  ordinance.  The  provision 
about  publication  is  not  directory  only,  but 
compliance  with  it  is  essential  to  the  validi- 
ty of  an  ordinance.  This  step  not  having 
been  taken  as  required  by  law,  and  during 
the  time  when  such  an  ordinance  might  be 
passed,  the  ordinance  fails.  It  may  be  fur- 
ther said  that  the  ordinance  itself  contains 
a  provision  that  it  shall  take  effect  and  be  in 
force  "after  its  publication  according  to 
law."  If  it  was  not  published  according  to 
law  within  the  time  during  which  such  an 
ordinance  might  lawfully  bi  enacted,  it  was 
not  published  "according  to  law"  at  all. 

We  have  assumed  in  the  preceding  state- 
ment that  there  was  no  sufficient  publication 
on  the  30th  of  September.  It  is  hardly 
necessary  to  cite  autiiorities  to  show  that  a 
publication  in  an  extra  edition  of  50  or  100 
copies  issued  at  11  o'clock  at  night,  and  not 
mailed  to  subscribers  or  otherwise  distribut- 
ed, except  as  sold  by  parties  directly  inter- 
ested, was  not  an  official  publication.  The 
following  cases,  however,  will  be  found  in 
point:  Pratt  v.  Tinkcom,  21  Minn.  142; 
Tully  V.  Bauer y  62  Cal.  487;  Scammon  v. 
Chicago,  40  111.  146;  Ormaby  v.  Louisville, 
79  Ky.  197. 

The  other  objection  to  the  ordinance  was 
also,  as  we  think,  correctly  sustained.  It  is 
provided  therein  that,  as  one  of  the  consid- 
erations for  the  extension  of  the  franchise, 
defendant  "shall  constantly  keep  at  its  prin- 
cipal office  in  Council  Bluffs  and  in  some 
convenient  central  locality,  for  sale  to  the 
residents  of  Council  Bluffs  for  a  sum  not  to 
exceed  $1.50,  commutation  tickets  good  for 
thirty  rides  for  thirty  days  from  the  date  of 
issue,  from  any  point  on  its  line  in  Council 
Bluffs  over  its  bridge  to  any  point  in  Omaha 
to  which  its  cars  may  be  operated  .  .  . 
and  from  said  point  in  Omaha  over  its 
bridges  and  lines  to  any  point  of  its  lines  in 
Council  Bluffs,  which  said  ticket  shall  be 
nontransferable  and  irredeemable  except  for 
unavoidable  casualty."  There  can  be  no 
question  but  that  defendant,  whose  business, 
under  this  franchise,  included  the  transpor- 
tation of  persons  between  Council  Bluffs 
and  Omaha,  was  engaged  in  interstate  com- 
merce, and  any  r^(ulation  of  rates  discrimi- 
nating in  favor  of  the  citizens  of  this  state 
as  against  those  of  another  state  must  neces- 
sarily be  invalid.  Guy  v.  Baltimore,  100  U. 
S.  434,  25  L.  ed.  743;  Gloucester  Ferry  Co, 
v.  Pennsylvania,  114  U.  8.  196,  29  L.  ed. 
153,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct  Rep. 
820;  Lake  Shore  d  M.  8.  R.  Co,  v.  Smith, 
173  U.  S.  684,  43  L.  ed.  858,  19  Sup. 
Ct.  Rep.  565.  In  the  last  case,  which 
was  one  involving  the  validity  of  a  statute 
of  MichiQr«n  whi(S  required  the jsale^l. raii- 
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road  1,000'mile  tickets  to  citizens  of  the  state 
at  rates  lower  than  the  maximum  rate  of 
transportation,  the  court  said:  "The  ques- 
tion is  presented  in  this  case  whether  the 
legislature  of  a  state,  having  power  to  fix 
maximum  rates  and  charges  for  the  trans- 
portation of  persons  and  property  by  rail- 
road companies,  with  the  limitations  above 
stated,  and  having  power  to  alter,  amend, 
or  repeal  their  charters,  within  certain  limi- 
tations, has  also  the  right,  alter  having  fixed 
a  maximum  rate  for  the  transportation  of 
passengers,  to  still  further  regulate  their 
affairs,  and  to  discriminate  and  make  an  ex- 
ception in  favor  of  certain  persons,  and  give 
to  them  a  right  of  transportation  for  a  less 
sum  than  the  general  rate  provided  by  law." 
Furthermore,  the  ordinance  is  invalid  under 
the  provision  of  the  Constitution  of  Iowa 
(art.  1,  §  6)  which  requires  tliat  laws  of  a 
general  nature  shall  have  uniform  operation, 
lliis  ordinance  does  not  operate  uniformly 
as  to  all  persons  who  would  be  entitled  to 
ride  on  the  cars  of  defendant  company,  but 
gives  a  privilege  to  those  wiio  are  citizens  of 
Council  Biufifs  not  enjoyed  by  other  citizens 
of  the  state.  Both  objections  are  well  stat- 
ed in  the  case  of  Pacifio  Junction  v.  Dyer, 
64  Iowa,  38,  19  N.  W.  862,  where  this  court 
held  that  an  ordinance  requiring  transient 
merchants  to  pay  a  certain  license,  and  de- 
fining a  transient  merchant  to  be  "every  non- 
resident person  who  shall  sell,  exchange," 
ete.,  was  unconstitutional,  because,  so  far  as 
it  discriminated  against  nonresident  mer- 
chants of  Iowa,  it  was  in  conflict  with  the 
commerce  clause  of  the  Federal  Constitution 
and,  as  far  as  it  discriminated  in  favor  of 
resident  merchanto  of  a  town,  it  was  in  con- 
flict with  the  state  Constitution,  and  that,  as 
the  town  council  derived  ite  power  from  the 
legislature  of  the  state,  it  could  not  do  what 
the  legislature  could  not  do.  See  also  Mar- 
shcUltown  V.  Blum,  58  Iowa,  184,  43  Am. 
Rep.  115,  12  N.  W.  2tt6;  Stuart  v.  Cunning- 
ham, 88  Iowa,  191,  193,  20  L.  R.  A.  430,  55 
N.  W.  311. 
Affirmed. 


H.  L.  KIRCHMAN 

V, 

STANDARD   COAL   COMPANY   et  al., 
D.  0.  BRADLEY,  Appt. 

( Iowa ) 

!•  Tlte  presumption  tbat  tlte  Abstract 
on  appeal  containn  the  record,  which 
arises  under  Code,   |  4118    (Supreme  Court 


Rule  22) »  unless  It  Is  denied  or  corrected  bj 
a  subseqaent  abstract,  includes  the  presump- 
tion that  the  abstract  embodies  all  the  evi- 
dence, though  that  fact  is  not  expressly 
stated,  and  that  the  proper  steps  have  been 
taken  to  make  the  evidence  of  record. 

2.  A  nteclianlc'a  Ilea  la  not  ■atlnlied 
by  the  lienor's  purchases  to  an  equal 
amount,  in  accordance  with  an  oral  agree- 
ment between  the  parties,  at  a  store  kept  by 
a  firm  of  which  the  debtor's  manager  was  a 
member,  where  the  firm  was  not  a  party  to 
the  agreement,  and  not  bound  to  set  off  its 
account  against  the  lienor's  claim. 

3.  A  nt  In  taken  statenient  that  a  me- 
dianlc'n  lien  baa  been  paid  does  not 
estop  the  lienor  from  subsequently  enforcing 
it  against  one  who  bought  the  property  in 
reliance  on  the  statement,  if  it  was  made  to 
him  without  any  knowledge  that  he  had  any 
interest  in  the  matter  or  any  intention  to  buy 
the  property. 

(January  16,  1901.) 

APPEAL  by  defendant  Bradley  from  a  de- 
cree of  the  District  Court  for  Appanoose 
County  foreclosing  a  mechanic's  lien  on  cer- 
tain mining  property.    Affirmed. 

Statement  by  MeClain,  J.: 

This  is  an  action  to  foreclose  a  mechanic's 
lien  for  labor  and  materials  upon  certain 
mining  property  owned  by  the  Standard  Coal 
Company  at  the  time  the  contract  for  the 
labor  and  materials  was  made,  but  now  be- 
longing to  defendant  Bradley.  Bradley  re- 
sists the  enforcement  of  the  lien,  alleging: 
First,  that  the  claim  on  which  it  is  based 
has  been  paid ;  and,  second,  that  plaintiff  is 
estopped,  as  against  him,  by  certain  state- 
ments, made  to  him  before  he  bought  the 
property,  that  the  claim  had  been  satisfied. 
The  court  rendered  a  decree  foreclosing 
plaintiff's  lien  against  both  the  Standard 
Coal  Company  and  defendant  Bradley  for  the 
amount  thereof.  From  this  decree  defend- 
ant Bradley  appeals. 

Messrs.  Mabry  St  Payne,  fov  appellant: 

It  is  su>flicient  if  the  party  so  conducts 
himself  that  a  reasonable  man  would  take 
the  act  or  representation  to  be  true,  and  be- 
lieve that  it  was  meant  that  he  should  act 
upon  it,  and  actual  intention  to  mislead  is 
not  necessary. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  431. 

Mere  negligence  is  sufficient  to  create  an 
estoppel. 

1 1  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  432. 

It  is  not  necessary  to  an  equitable  estoppel 
that  the  party  should  design  to  mislead. 


Note. — ^As  to  first  and  last  days  in  comput- 
ing time  for,  see  note  to  State  ew  rel.  State 
Pharmaceutical  Asao.  v.  Michel  (La.)  49  L.  B. 
A.  23G. 

As  to  mechanic's  lien  under  contract  made  or 
performed  in  another  state,  see  Campbell  t. 
Coon  (N.  Y.)  38  L.  R.  A.  410,  and  note. 

As  to  who  are  laborers  within  statutes  for 
liens,  see  Tod  v.  Kentucky  Union  R.  Co.  (C.  0. 
App.  6th  C.)  18  L.  R.  A.  305,  and  note.  For 
later  cases  in  this  series,  see  Rogers  t.  Dexter 
&  P.  R.  Co.  (Me.)  21  L.  R.  A.  628 ;  Little  Rock 
H.  S.  &  T.  R.  Co.  T.  Spencer  (Ark.)  42  L.  R.  A. 
884. 
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As  to  lien  on  public  property,  see  First  Nat. 
Bank  v.  Malheur  County  (Or.)  8(5  L.  R.  A.  141, 
and  note.  For  later  case  in  this  series,  see 
Phillips  V.  University  of  Virginia  (Va.)  47  L. 
R.  A.  284. 

On  the  question  of  the  waWer  of  liens  In 
general  by  attachment  or  execution,  see  note  to 
Dix  T.  Smith   (Okla.)   50  L.  R.  A.  714. 

For  payment  to  contractor  or  subcontractor 
as  affecting  Hens  of  subordinate  claimants,  see 
French  v.  Bauer  (N.  Y.)  20  L.  R.  A.  560,  and 
note.  See  also,  in  this  series,  the  later  case  of 
Central  Trust  Co.  t.  Richmond,  N.  I.  &  B.  R. 
Co.  (C.  C.  App.  6th  C.)  41  L.  R.  A.  468. 
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Blair  ▼.  Wait,  69  N.  Y.  118;  Manufactur- 
ers' d  Traders'  Bank  ▼.  Hazard,  30  N.  Y. 
226;  Continental  Nat,  Bank  ▼.  National 
Bank,  60  N.  Y.  676;  Bigelow,  Estoppel,  6th 
ed.  pp.  633,  634;  Cornish  v.  Abington,  4 
Hurlst  &  N.  549;  Tiffany  ▼.  Anderson,  66 
Iowa,  405,  7  N.  W.  683;  Ellsworth  v.  Cawp- 
dcW  Bro«.  87  Iowa,  532,  64  N.  W.  477;  Ses- 
sions V.  Rice,  70  Iowa,  306,  30  N.  W.  736. 

Messrs.  Baker  &  Baker,  for  appellee: 

There  was  no  relation  existing  between 
the  appellee  and  appellant  that  made  it  in- 
aimbent  on  the  appellee  to  warn  the  appel- 
lant of  the  possibility  that  he  (appellee) 
might  fail  in  his  contention  then  penoing  in 
court  in  the  suit  of  Blanche  Keller  against 
him. 

Where  the  statement  or  conduct  is  not  re- 
•olvable  into  a  statement  of  fact,  as  distin- 
guished from  a  statement  ol  law,  the  party 
making  it  is  not  bound. 

Bigelow,  Estoppel,  3d  ed.  486. 

MeClaln,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  insists  that  this  case  is  not  tria- 
ble de  novo,  because  it  does  not  appear  that 
appellant  has  presented  in  his  abstract  all 
the  evidence  offered  in  the  trial  of  the  case 
in  the  lower  court,  nor  that  the  evidence  was 
preserved  and  certified  as  required  in  equity 
cases.  Prior  to  the  adoption  of  the  present 
Code,  the  want  of  such  affirmative  state- 
ments in  the  abstract  would,  no  doubt,  have 
been  a  sufficient  ground  for  refusing  to  try 
the  case  anew;  but  it  is  now  provided  by 
Code,  §  4118  (embodied  in  rule  22  of  this 
court) ,  that  the  abstract  "shall  be  presumed 
to  contain  the  record  unless  denied  or  cor- 
rected by  subsequent  abstract,"  and  this  pre- 
sumption goes  to  the  sufficiency  of  the  ab- 
stract as  embodying  all  the  evidence.  Mo- 
OilHvary  Bros.  v.  Case,  107  Iowa,  17,  77  N. 
W.  483.  It  seems  to  us  that  this  presump- 
tion goes  also  to  the  sufficiency  of  the  steps 
required  to  make  the  evidence  of  record,  for 
it  implies  the  existence  of  a  proper  record, 
such  as  mav  be  considered  on  appeal.  Why 
should  it  be  necessary  to  formally  allege 
that  the  evidence  was  certified  by  the  trial 
judge,  and  the  certificate  made  of  record,  as 
contemplated  by  Code,  §  3652  T  Such  pro- 
ceeding is  not  jurisdictional,  as  is  the  service 
of  notice  of  appeal,  but  is  only  required  in 
order  to  secure  a  particular  method  of  re- 
view. Tlie  steps  must  be  taken  for  this  pur- 
pose, but  we  think  they  muet  be  presumed 
to  have  been  taken,  although  not  affirmative- 
ly shown,  until  appellee  raises  the  objection 
in  some  competent  manner.  In  this  case  the 
objection  that  the  evidence  was  not  proper- 
ly preserved  and  certified  is  presented  in  ar- 
gument only.  Appellee  does,  indeed,  in  his 
abstract,  deny  that  certain  exhibits  and  tes- 
timony are  fully  contained  in  appellant's  ab- 
stract, but  appellant  is  only  required  to  set 
out  so  much  as  he  may  deem  material.  If 
appellee  considered  other  parts  material,  he 
should  have  set  them  out.  We  are  not  pre- 
cluded from  considering  the  parts  which  are 
set  out  by  reason  of  toe  fact  that  they  are 
alleged  to  be  incomplete.  As  a  matter  of 
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fact,  appellee  does  set  out  additional  matter, 
but  further  denies  that  the  abstract  of  ap- 
pellant, with  the  additions  made  in  appel- 
lee*? abstract,  presented  all  the  evidence.  As 
to  this  denial,  it  is  enough  to  quote  from  a 
recent  case:  "Denials  and  counter  denials 
in  abstracts  do  not  have  the  same  effect  un- 
der the  new  rules  as  under  the  old.  All  spe- 
cific denials  are  now  settled  by  a  transcript." 
Haney  d  0.  Mfg.  Co.  v.  Adaza  Co-Op.  Cream- 
ery Co.  108  Iowa,  313,  79  N.  W.  79.  The 
general  allegation  that  the  plaintiff's  ab- 
stract, together  with  the  matter  presented  by 
appellee  m  his  abstract,  does  not  show  the 
entire  evidence,  no  longer  makes  it  necessary 
for  the  court  to  go  to  the  transcript.  "If  a 
defect  exists  in  the  war  of  an  omission,  or  if 
extraneous  matter  is  included,  or  if  the  ab- 
stract is  untrue  in  any  respect,  or  if  not 
properly  certified  to  be  full  and  complete, 
this  must  be  brought  out  by  specific  denial, 
or  corrected  by  an  additional  abstract ;  else 
it  will  be  deemed  to  have  been  waived,  and 
the  abstract  conceded  to  be  true,  and  suffi- 
cient to  enable  the  court  to  correctly  deter- 
mine every  question  made  in  argument." 
MeOilUvary  Bros.  v.  Ca^e,  107  Iowa,  17,  77 
N.  W.  483.  And  see  King  v.  Ha/rt  (Iowa) 
81  N.  W.  769.  Proceeding,  then,  to  consider 
the  case  on  its  merits,  we  find  two  questions : 
First,  Has  plaintiff's  claim  been  paid  and 
satisfied?  and,  second.  Is  plaintiff  estopped 
to  enforce  his  claim  as  against  defendant 
Bradley? 

1 .  The  claim  of  satisfaction  is  based  on 
the  following  state  of  facts,  as  to  which  there 
is  no  controversy:  Plaintiff  entered  into  an 
oral  agreement  with  the  Standard  Coal 
Company,  through  its  general  manager, 
George  l^ritt,  to  perform  labor  and  fur- 
nish materials  in  the  improvement  of  the 
equipment  of  the  mine,  which  labor  and  ma- 
terials constituted  the  basis  of  the  account 
on  which  the  mechanic's  lien  is  claimed. 
But  at  the  same  time  said  Merritt  urged  up- 
on plaintiff  his  desire  that  the  amount  of 
plaintiff's  charges  under  this  oral  agreement 
should  be  traded  out  at  a  store  operated  by 
said  Merritt  and  his  two  brothers  under  the 
firm  name  of  Merritt  Bros.,  and  this  ar- 
rangement plaintiff  seems  to  have  substan- 
tially assented  to,  although  he  claims  in  hid 
testimony  that  it  was  not  a  binding  agree- 
ment. Plaintiff  did,  however,  on  his  own  ac- 
cr>unt  and  by  orders  given  to  his  employees, 
make  purchases  at  the  store  of  Merritt  Bros., 
to  an  amount  slightly  exceeding  the  amount 
of  the  account  sued  upon.  But  in  a  suit  by 
the  assignee  of  the  firm  of  Merritt  Bros, 
against  the  plaintiff  in  this  case  to  recover 
the  amount  of  his  indebtedness  to  the  firm 
he  was  held  liable  therefor,  and  judgment 
WAS  rendered  against  him,  notwithstanding 
the  defense  set  up  in  his  answer  that  the 
goods  charged  to  him  were  received  on  his 
account  against  the  Standard  Coal  Company. 
In  this  suit  Bradley,  who  had  in  the  mean- 
time become  the  purchaser  of  the  coal  mine 
at  a  receiver's  sale,  sought  to  intervene,  but 
his  petition  was  stricken  from  the  files,  and 
he  in  no  way  became  a  party  to  the  adjudi- 
cation. The  question,  then,  ,is  whether 
Digitized  by  VjOOQIC 


820 


Iowa  supuemb  Court. 


JAH., 


there  was  such  an  agreement  between  plain- 
tiff and  the  Standard  Coal  Company, 
through  ita  general  manager,  George  Mer- 
ritt,  that  goods  furnished  to  plaintiff  by 
Alerritt  Bros,  in  person  or  on  his  order 
should  be  applied  as  credit  on  plaintiff's  ac- 
count against  the  Standard  Coal  Company. 
It  does  not  appear  that  the  firm  of  Merritt 
Bros.  wa«  any  party  to  this  agreement.  The 
most  that  can  be  claimed  is  that  there  was 
an  understanding  that  plaintiff  should  be  a 
customer  at  the  store  of  Merritt  Bros.,  and 
should  make  purchases  there  substantially 
to  the  amount  of  his  account  against  the 
Standard  Coal  Company;  but  there  is  not 
the  slightest  evidence  of  any  agreement  that 
Merritt  Bros,  should  look  to  the  Standard 
Coal  Company,  and  not  to  plaintiff,  for  pay- 
ment. Indeed,  the  custom  imder  previous 
similar  arrangements  had  been  for  plaintiff 
to  bring  in  his  account  against  the  Standard 
Coal  Company,  and  for  the  firm  of  Merritt 
Bros,  to  bring  in  their  acoount  against  plain, 
tiff,  and  that  the  balance  one  way  or  the  oth- 
er should  be  paid  in  cash ;  and  it  does  not  ap- 
pear that  there  was  any  custom  whatever, 
nor  any  understanding  that  Merritt  Bros, 
should  look  to  the  cou  oompany,  except  as 
there  should  be  final  adjustment  of  accounts 
in  this  manner.  To  constitute  a  novation  by 
which  the  Standard  Coed  Company  should 
become  bound  to  Merritt  Bros,  for  the 
amount  of  plaintiff's  indebtedness  to  the  lat- 
ter in  discharge  of  plaintiff's  claim  against 
the  coal  oompany  would  require  a  mutual  as- 
sent of  the  three  parties  to  the  transaction. 
Argyle  Co,  v.  Afc^etU,  153  111.  669,  39  N.  E. 
1102;  ^Ofi*on  loe  Co.  v.  Potter,  123  Mass. 
28,  25  Am.  Rep.  9 ;  Murphy  v.  Hanrahan,  50 
Wis.  485,  7  N.  W.  43(5;  2  Wharton,  Contr.  8§ 
853,  855.  Without  such  mutual  agreement, 
there  would  be  no  consideration  for  the  re^ 
lease  of  the  coal  company  by  the  plaintiff,  be. 
cause  the  consent  of  Merritt  Bros,  was  es- 
sential to  the  diacharge  of  plaintiff's  indebt- 
edness to  the  firm.  If  it  anould  be  claimed 
that  George  Merritt,  as  manager  of  the  coal 
company,  and  at  the  same  time  a  member  of 
the  firm  of  Merritt  Bros.,  by  his  agreement 
with  plaintiff  boimd  the  firm  of  Merritt 
Bros,  to  look  to  the  coal  company  for  their 
account  against  plaintiff,  and  at  the  same 
time  bound  the  coal  company  to  pay  to  Mer- 
ritt Bros,  the  amount  of  plaintiff's  indebted- 
ness to  the  latter,  it  may  be  considered  that 
no  such  agreement  is  shown;  nor,  if  shown, 
would  it  be  valid,  for  George  Merritt  could 
not  in  one  transaction  represent  and  bind  the 
firm  and  the  company  in  a  transaction  in- 
volving a  contractual  relation  between  them ; 
and  whether  the  arrangement  was  one  made 
beforehand  with  reference  to  accounts  to  be 
afterwards  incurred,  or  one  made  after  the 
accounts  had  been  incurred  and  relating  to 
their  settlement,  the  assent  of  both  Merritt 
Bros,  and  the  coal  company  to  the  agree- 
ment was  necessary.  Therefore  the  claim  of 
Merritt  Bros,  against  plaintiff  was  not  re- 
loiised,  and  consequently  there  was  no  con- 
sMlei-ation  for  any  agreement  on  the  part  of 
plaintiff  to  receive  the  goods  procured  by 
him  from  Merritt  Bros,  in  payment  of  his 
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claim  against  the    coal    oompany.    C(«8e- 
quently,  the  claim  has  not  been  paid. 

2.  The  claim  of  estoppel  is  based  upon  an 
alleged  statement  made  by  Kirchman  to 
Bradley,  prior  to  the  judgment  against 
Kirchman  in  favor  of  the  assignee  of  Mer- 
ritt Bros.,  and  during  the  time  that  the  re- 
ceiver had  charge  of  the  property  of  the 
Standard  Coal  Company,  to  the  effect  that 
plaintiff's  claim  against  the  coal  company, 
for  which  a  medhanic's  lien  appeared  on  file, 
had  been  paid.  Bradley  daimfi  to  have  sub- 
sequently bought  the  mine  at  a  receiver's 
sale  in  reliance  upon  this  statement  of 
Kirchman  that  his  mechanic's  lien  had  been 
satisfied,  and  says  that,  had  he  known  that 
this  mechanic's  lien  was  unsatisfied,  he 
would  not  have  made  the  purchase.  The 
evidence  about  this  alleged  conversation  is 
conflicting,  and,  if  the  trial  court  had  made 
a  finding  one  way  or  the  olzher,  we  fifhould 
have  been  inclined  to  support  its  conclusion; 
but  the  finding  was  that^  even  if  there  was 
such  conversation,  the  alleged  statement  of 
plaintiff  did  not  oonstitute  an  estoppel,  and 
we  prefer  to  dispose  of  the  case  by  consider- 
ing the  question  actually  decided.  In  order 
that  statements  which  are  untrue  shall  es- 
top the  party  making  them  from  afterwards 
showing  their  truth,  it  must  appear  that  un- 
der the  circumstances  he  was  bound  to  speak 
the  truth,  and  that  the  party  insisting  upon 
the  estoppel  relied  upon  the  false  statement 
to  his  material  prejudice.  The  duty  to 
speak  truly  may  exist  with  reference  to  the 
whole  world, — as  where  the  owner  of  prop- 
erty allows  another  to  hold  himself  out  as 
owner;  and  in  such  a  case,  no  doubt,  the 
real  o\7ner  is  estopped  as  to  anyone  dealing 
with  reference  to  the  property  to  set  up  his 
ownership  to  th«  latter's  prejudice.  Weti- 
dell  V.  Van  Rensselaer,  1  Johns.  Ch.  344; 
Trenton  Bkg,  Co,  v.  Duncan,  86  N.  Y.  221; 
Chapman  v.  Chapman,  59  Pa.  214.  There 
might  be  other  cases  in  which  the  circum- 
stances would  impose  a  duty  to  speak  for 
the  protection  of  the  public  in  general.  On 
the  other  hand,  the  duty  to  speak  truly  may 
arise  from  the  fact  that  the  party  speaking 
knows,  or  has  reason  to  suppose,  that  the 
person  to  whom  the  statement  is  made  in- 
tends to  act  or  rely  thereon.  Such  a  case 
is  that  of  Sessions  v.  Ri<fe,  70  Iowa,  306,  30 
N.  W.  735,  where  it  is  held  that,  if  the  hold- 
er of  a  note  states  to  one  who  is  surety  there- 
on that  it  has  been  paid,  and  thereby  the 
surety  is  led  to  omit  taking  steps  against  the 
principal  to  protect  himself,  such  holder  is 
estopped  from  enforcing  the  note  against  the 
surety.  It  is  no  doubt  true  that  in  such 
cases  as  those  mentioned  the  intent  of  the 
person  making  the  statement  may  be  imma- 
terial, and  he  may  be  estopped,  although  he 
has  spoken  in  forgetfulness  or  ignorance  of 
the  facts;  for,  as  between  two  innocent  per- 
sons, he  should  suffer  who  has  by  his  words 
or  conduct  brought  about  the  injury  which 
must  be  borne  by  one  of  them.  Sessions  v. 
Rice,  70  Iowa,  306,  30  N.  W.  735;  Hill  v. 
Epley,  31  Pa.  331 :  Martin  v.  Maine  C,  R.  Co. 
83  Me.  100,  21  Atl.  740;  Continental  Nat. 
Bank  y.  National  Bank,  50  N.  Y.  675.     More- 


Digitized  by  VjOOQIC 


1901. 


EiBCHMAN  y.  Standard  Goal  Ck>. 


821 


over,  one  who  makes  statements  intended  to 
deceive  another,  and  thereby  influences  him 
to  his  prejudice,  should  plainly  be  estopped 
from  denying  the  truth  of  his  8tatement3. 
On  this  principle  it  i«  held  that  one  who 
knows,  or  has  reasonable  ground  to' believe, 
that  another  is  about  to  act  in  reliance  upon 
his  statement  with  reference  to  his  rights,  or 
on  his  omission  to  assert  his  rights,  is  es- 
topped from  setting  up  any  claim  inconsist^ 
ent  with  that  which  the  latter  has  thus  been 
led  to  believe  was  the  truth,  for  the  intent 
to  defraud  is  to  be  inferred.  Tiffany  v.  An- 
derson, 56  Iowa,  405,  7  N.  W.  683;  Ells- 
voorth  y.  Campbell  Bros.  87  Iowa,  532,  54  N. 
W.  477;  Blair  v.  Wait,  69  N.  Y.  113.  But 
none  of  these  cases,  nor  any  which  we  have 
been  able  to  find,  go  so  far  as  to  hold  that 
a  mere  random  statement,  made  without  any 
fraudulent  intent,  to  one  who,  so  far  as  the 
speaker  has  any  reason  to  know,  is  without 
present  or  prospective  interest  in  the  matter 
referred  to,  will  estop  the  speaker  from  aft- 
erwards asserting  against  the  person  to 
whom  the  statement  is  made  any  rights 
which  he  may  have  had,  even  though  such 
rights  are  inconsistent  with  his  statement. 
Any  such  rule  would  be  unreasonable  and 
unjust;  and  its  unreasonableness  and  injus- 
tice could  not  be  better  shown  than  by  its 
application  to  this  case.  Kirchman  was 
asked  about  his  claim  against  the  coal  com- 
pany by  Bradley,  who,  so  far  as  the  former 


knew  or  had  reason  to  know,  was  an  entire 
stranger  to  the  matter.  Bradley  did  not  in- 
dicate in  any  wa^  that  he  asked  the  ques- 
tion \vith  intention  to  act  upon  it,  and 
Kirohman  had  not  the  slightest  ground  to 
suppose  that  he  would  act  upon  it.  The  an- 
swer of  Kirchman  to  the  effect  that  the 
claim  had  been  paid  was,  as  he  then  believed, 
entirely  true.  It  matters  not  now  whether 
this  answer  was  based  upon  mistake  of  fact 
or  mistake  of  law.  It  was  made  in  good 
faith.  If  he  had  known  that  Bradley  in- 
tended to  become  a  purchaser  of  the  proper- 
ty, it  might,  perhaps,  have  been  his  duty  to 
go  further,  and  explain  the  facts  as  to  the 
account  of  Merritt  Bros.,  which  he  supposed 
to  constitute  payment,  in  order  to  avoid  be- 
ing estopped  bv  his  plain  and  unqualified 
statement;  but  he  was  certainly  under  no  ob- 
ligation to  go  into  that  matter  with  a  mere 
stranger  to  the  subject,  who,  so  far  as  he  had 
reason  to  know,  was  niaking  the  inquiry  out 
of  mere  idle  curiosity.  Kirchman,  there- 
fore, did  not  make  a  statement  with  intent 
that  it  be  acted  upon,  nor  did  he  have  rea- 
son to  suppose  that  the  person  to  whom  it 
was  made  would  rely  upon  it,  and  he  iiT 
therefore  not  bound  by  it.  We  have  assumed 
the  facts  as  to  the  estoppel  as  strongly  as 
possible  against  Kirchman  in  any  view 
whatever  which  could  be  taken  of  the  evi- 
dence, and  find  that  no  estoppel  is  shown. 
Affimied^ 
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City  of  KANSAS  CITY  ei  al.,  Plffs.  in  Err., 

V. 

S.  H.  H.  CLARK  ei  al.,  Receivers  of  Union 
Pacific  Railway  Company. 

(69  Kan.  427.) 

*1.     One  eaniiot  be  liemrd  to  complmln 
thmt    m    Mtmtiite    vir]iicl&    diBcrlminrnte* 

between  classes  of  persons  in  the  impoaltlon 
of  burdens  of  municipal  control  and  taxation 
is  unconstitutional  as  being  a  denial  of  the 
equal  protection  of  the  law,  unless  he  be- 
longs to  one  of  the  classes  discriminated 
against. 
2.  Tlie  statute  (Gen.  Stat.  1897,  I  15,  chap. 
32)  which  provides  for  the  extension  of  city 
boundaries  over  certain  classes  of  adjoining 
lands  is  not  violative  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States  because  it  exempts  agricultural  lands 
from  its  provisions. 

(June  11,  1898.) 

•Headnotes  by  Dostbb^  Ch.  J. 

Note. — ^As  to  power  of  legislature  to  annex 
territory  to  municipalities,  see  State  ecp  rel. 
Richards  v.  Cincinnati  (Ohio)  27  L.  R.  A.  737, 
and  note.  See  also  later  cases  of  Denver  v. 
Couiehan  (Colo.)  27  L.  B.  A.  751;  State  ew 
rel.  West  v.  Des  Moines  (Iowa)  31  L.  R.  A. 
1S6;  Taggart  v.  Claypole  (Ind.)  82  L.  B.  A. 
586. 
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ERROR  to  the  Court  of  Ommion  Pleas  for 
Wyandotte  County  to  review  a  judg- 
ment in  favor  of  plaintiffs  in  an  action  to  en- 
join defendants  trom  proceeding  to  take  cer- 
tain lands  of  the  railroad  company  into  the 
defendant  corporation  in  acoox^ance  with  a 
statute  permitting  such  action.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  A.  Pollook  and  Oeorse  B. 
Watson  for  plaintiffs  in  error. 

Messrs.  A.  Ii.  Williams,  N.  H.  Iioomls, 
and  R.  W.  Blair,  for  defendants  in  error : 

Chapter  74  of  the  Session  Laws  of  Kansas 
for  1891  is  in  violation  of  that  part  of  the 
14th  Amendment  to  the  Federal  Constitu- 
tion which  provides  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  law. 

The  exception  makes  it  impossible  for  a 
city  of  the  first  class  to  take  within  its  boun- 
daries any  piece  of  land,  however  small, 
which  nuiy  be  owned  by  an  individual  and 
used  for  agricultural  purposes.  A  tract  of 
land,  however  large,  used  for  manufactur- 
ing, mining,  or  railroad  purposes,  or  which 
may  be  vacant  property  used  for  no  particu- 
lar purpose,  is  induded  within  the  statute, 
and  may  be  taken  within  the  limits  of  a  city 
of  the  first  dass,  however  burdensome  such 
act  may  be  to  the  owners  of  the  property,  i  r> 
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An  act  which  makes  thig  diacriminatioii 
amounts  to  clafis  l^islation. 

Wally  V.  Kennedy,  2  Yerg.  554,  24  Am. 
Dec  511;  Bank  of  Columbia  v.  Okely,  4 
Wheat.  236,  4  L.  ed.  659;  State  v.  Loomia, 
115  Mo.  307,  21  L.  R.  A.  789,  22  S.  W.  351 ; 
Santa  Clara  County  y.  Southern  P.  B,  Co.  9 
Sawy.  106,  18  Fed.  398;  Ex  parte  Virginia, 
100  U.  S.  339,  25  L.  cd.  676;  Vanzant  v. 
Waddel,  2  Yerg.  270;  Gulf,  C.  d  S,  F.  R.  Co. 
▼.  Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  265;  Low  v.  Reee  Printing  Co.  41 
Keb.  127,  24  L.  R.  A.  702,  59  N.  W.  362; 
State  V.  Ooodwill,  33  W.  Va.  179,  6  L.  R.  A. 
621,  10  S.  E.  285;  Millett  v.  People,  117  111. 
294,  57  Am.  Rep.  869,  7  N.  E.  631 ;  O'Connell 
V.  Menominee  Bay  Shore  Lumber  Co.  113 
Mich.  124,  71  N.  W.  449;  Hocking  Valiey 
Coal  Co.  V.  Roaser,  53  Ohio  St.  12,  29  L.  R. 
A.  386,  41  N.  E.  203;  Tacoma  v.  Kreoh,  15 
Wash.  296,  34  L.  R.  A.  68,  46  Pac.  255;  Re 
Yot  Sang,  75  Fed.  983;  Janeaville  ▼.  Carpai- 
tei\  77  Wis.  288,  8  L.  R.  A.  808,  46  N.  W. 
128;  Lewis  v.  Webb,  3  Me.  326;  South  d 
North  Ala.  B.  Co.  ▼.  Morris,  65  Ala.  193; 
Chicago,  St.  L.  d  N.  0.  R.  Co.  v.  Moss,  60 
tMiss.  641 ;  Wilder  v.  Chicago  d  W.  M.  R.  Co. 
70  Mich.  382,  38  N.  W.  289;  Grand  Rapids 
Chair  Co.  v.  RunneU,  77  Mich.  104,  43  N.  W. 
1006;  Jolliffe  v.  Brown,  14  Wash.  155,  44 
Pac.  149;  San  Antonio  d  A.  P.  R.  Co.  v.  Wil- 
son (Tex.  App.)  19  S.  W.  910;  Atchison  d 
N.  R.  Co.  V.  Baty,  6  Neb.  37,  29  Am.  Rep- 
356;  Eden  v.  People,  161  111.  296,  32  L.  R.  A. 
659,  43  N.  E.  1108;  Frorer  v.  People  use  of 
School  Fund,  141  111.  171,  16  L.  R,  A.  492, 
31  N.  E.  395;  Pearson  v.  Portland,  69  Me. 
278,  31  Am.  Rep.  276. 

Olassiflcation  must  be  reasonable. 

Gulf,  C.  d  S.  F.  R.  Co.  Y.  Ellis,  165  U.  S. 
155,  41  L.  ed.  668,  17  Sup.  Ot.  Rep.  255; 
Cooley,  Const.  Lim.  p.  393;  Santa  Clara 
County  V.  Southern  P.  R.  Co.  9  Sawy.  165, 
18  Fed.  385. 

The  act  is  in  yiolation  of  |  1  of  art.  12  of 
the  Constitution  of  Kansas,  which  reads  as 
follows:  "The  legislature  shall  pass  no 
special  act  conferring  corporate  powers. 
Corporations  may  be  created  under  general 
laws;  but  all  such  laws  may  be  amended  or 
repealed.'' 

There  >va8  not,  at  the  time  of  the  passage 
of  said  chap.  74  of  the  Session  Laws  of  Kan- 
sas for  1891,  any  city  of  30,000  inhabitants 
or  more  in  the  state  of  Kansas  (other  than 
the  city  of  Kansas  City),  where  the  condi- 
tions referred  to  in  the  first  part  of  said  act, 
permitting  the  adding  of  additional  territory 
to  a  city  by  the  passage  of  an  ordinance 
merely,  exists. 

Said  act  was  intended  to  apply  solely  to 
the  lands  attempted  to  be  taken  within  the 
limits  of  said  Kansas  City,  Kansas. 

Topeka  v.  Qillett,  32  Kan.  431,  4  Pac.  800; 
Wyandotte  v.  Wood,  5  Kan.  603 ;  Gilmore  v. 
Norton,  10  Kan.  491;  Council  Grove  Corpo- 
rate Powers,  20  Kan.  619;  Brown  v.  Milli- 
ken,  42  Kan.  769,  23  Pac  167;  Gray  v. 
Crockett,  30  Kan.  138,  1  Pac.  50;  Shawnee 
County  Comrs.  v.  State,  49  Kan.  486,  31  Pac. 
149. 
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Boater,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

Laws  1891,  §  1,  chap.  74  (Gen.  SUt.  1897, 
§  15,  chap.  32),  reads  as  follows:  "That 
whenever  any  territory  adjoining  or  touch- 
ing the 'city  limits  of  any  city  of  the  first 
class  having  a  population  of  30,000  inhabi- 
tants or  more  shall  be  subdivided  into  lota 
and  blocks,  or  whenever  any  unplatted  tract 
of  land  shall  lie  upon  or  mainly  within  any 
such  city,  or  is  so  situated  as  to  be  bounded 
on  three  fourths  of  its  boimdary  line  by 
platted  territory  of  or  adjacent  to  such  city, 
or  by  the  boundary  line  of  such  city  or  by 
both,  the  same  may  be  added  to  and  made  a 
part  of  the  city  by  ordinance  duly  paased, 
which  ordinance  shall  deacribe  the  territorv 
hy  giving  the  name  of  the  subdivision  or  ad- 
dition as  platted,  and  by  giving  the  metea 
and  bounds  of  such  unplatted  tract,  or  by 
giving  the  metes  and  bounds  of  each  tract 
and  plat  so  taken  in  separatriy,  or  of  the  en- 
tire tract  or  tracts  so  taken  in  with  the  sec- 
tion, town,  range,  and  county  in  which  the 
same  is  located  without  further  proceedings ; 
but  nothing  in  this  act  shall  be  taken  or  held 
to  apply  to  any  tract  or  tracts  of  land  used 
for  agricultural  purposes,  when  the  same  is 
not  owned  by  any  railroad  or  other  corpo- 
ration." By  ordinance  of  March  8, 1892,  the 
city  council  of  Kansas  City,  in  pursuance  to 
the  above  statute,  extended  the  city  bounda- 
ries so  as  to  include  certain  lands  belonging 
to  the  defendant  in  error,  the  Union  Pacific 
Railway  Company.  The  preamble  to  this 
ordinance  reads  as  follows:  **Whereas,  a 
certain  unplatted  territory  belonging  to  the 
LTnion  Pacific  Railroad  Company  lies  upon 
and  mainly  within  the  city  of  Kansas  City, 
Kansas,  and  is  so  situated  as  to  be  bounded 
on  three  fourtha  of  its  boundary  line  by 
platted  territory  of  and  adjoining  to  said 
city,  which  said  railroad  land,  by  virtue  of 
its  location,  enjoys  t^e  benefits  of  said  city, 
without  sharing;  its  burdens:  Now  there- 
fore," etc.  This  preamble  shows  that  the 
added  tracts  belonged  to  one  of  the  classes  of 
lands  the  annexation  of  which  is  authorized 
by  the  statute.  The  defendants  in  error  ob- 
tained a  perpetual  injunction  against  the 
collection  of  city  taxes  to  which  the  lands  in 
question  became  subject  after  their  incorpo- 
ration into  the  city  limits.  Error  is  now 
prosecuted  from  the  judgment  awarding  the 
injunction.  The  questions  for  decision  are 
presented  to  this  court,  as  in  the  court  be- 
low, upon  the  demurrer  of  the  defendants, 
now  plaintiffs  in  error,  to  the  petition  of  the 
plaintiffs,  now  defendants  in  error.  The 
contention  of  the  defendants  in  error  is  that 
the  act  providing  for  the  extension  of  city 
boundaries  discriminates  between  classes  of 
real-estate  owners,  and  is  therefore  violative 
of  that  part  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States  which  pro- 
hibits the  states  from  depriving^  persons  of 
property  without  due  process  of  law,  or  deny- 
ing to  persons  within  their  jurisdiction  the 
equal  protection  of  the  law.  This  conten- 
tion is  based  upon  the  exception  forming 
the  last  clause  of  the  statute  quoted :  "But 
nothing  in  this  act  shall 
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apply  to  any  tract  or  tracts  of  land  used 
for  agricultural  purposes  when  the  same  is 
not  owned  by  any  railroad  or  other  corpora- 
tion." So  far  as  this  statute  discriminates 
between  classes  of  owners  of  agricultural 
lands,  the  defendants  in  error  cannot  be 
heard  to  complain.  Their  lands  are  not  ag- 
ricultural lands;  at  least  they  do  not  allege 
them  to  be  such  lands,  but,  on  the  contrary, 
allege  that  parts  of  them  are  used  for  rail- 
road purposes,  and  that  the  remaining  por- 
tions are  vacant  and  unoccupied  lands  held 
and  possessed  for  railroad  purposes.  Own- 
ing no  agricultural  land,  the  defendants  in 
error  are  not  affected  by  the  discrimination 
which  the  statute  makes  between  the  differ- 
ent classes  of  owners  of  such  kind  of  land, 
and  they  cannot,  therefore,  be  heard  to  com- 
plain on  that  score.  "Nor  will  a  court  lis- 
ten to  an  objection  made  to  the  constitution- 
ality of  an  act  by  a  party  whose  rights  it 
does  not  affect,  and  who  has  therefore  no  in- 
terest in  defeating  it."  Gooley,  Const.  Lim. 
6th  ed.  196.  The  statute,  however,  does  ex- 
empt some  a^icultural  lands  from  its  opera- 
tion. Of  this  the  defendants  in  error  com- 
plain, and  for  the  like  reason  as  before.  The 
discrimination  in  this  particular  is  not  in  re- 
spect of  the  ownership  of  the  lands,  but  in 
respect  of  their  character, — ^the  uses  to 
which  devoted.  It  is  not  claimed  in  specific 
terms  that  the  legislature  is  powerless  to  au- 
thorize the  extension  of  city  ooundaries  over 
lands  platted  for  city  purposes  and  used  for 
dty  residences,  and  at  the  same  time  exempt 
agricultural  lands  having  to  the  city  like  re- 
lations of  situation,  contiguity,  and  other- 
wise. Such  claim  is  comprehended,  how- 
ever, within  the  general  scope  of  the  argu- 
ment made.  We  do  not  assent  to  it.  No 
case  in  assertion  of  such  doctrine  has  been 
dted  to  us,  and  none,  we  believe,  can  be 
found.  The  very  fact  of  land  not  already 
surrounded  by  incorporated  portions  of  the 
city  being  used  for  agricultural  purposes  is 
prima  facie  evidence  of  the  rightfulness  of 
its  exemption  from  municipal  control.  "Tlie 
fundamental  idea  of  a  municipal  corporation 
...  is  to  invest  compact  or  dense  popu- 
lations with  the  power  of  local  self-govern- 
ment. Indeed,  the  necessity  for  such  corpo- 
rations springs  from  the  existence  of  centers 
or  agglomerations  of  population,  having,  by 
reason  of  density  and  numbers,  local  or  pe- 
culiar interests  and  wants,  not  common  to 
adjoining  sparsely  settled  or  agricultural 
regions."  Dill.  Mun.  Corp.  2d  ed.  §  183. 
Municipal  incorporation  involves  of  necessi- 
ty the  idea  of  corporate  limits  conterminous 
with  the  urban  population,  and  exclusive  of 
the  adjoining  agricultural  tracts.  City  lim- 
its are  not,  of  course,  always  terminable 
with  population.  Manufacturing  and  other 
industrial  institutions,  such  as  railway 
yards,  roundhouses,  grain  elevators,  and  the 
like,  are  often  situated  beyond  the  limits  of 
city  population.  Ordinarily,  in  such  cases, 
they  are  immediately  adjoining  it.  In  and 
around  such  places  many  persons  are  em- 
ployed at  labor,  both  day  and  night,  and  the 
necessity  for  the  inclusion  of  such  places 
within  city  boundaries  is  just  as  great  as 
R2  L.  -R.  A. 


though  they  formed  parts  of  the  residence 
and  business  portions  of  the  city.  To  say 
that  the  tracts  of  land  upon  which  these  in- 
dustrial institutions  are  situated  may  not 
be  included  within  city  boundaries,  and  sub- 
jected to  municipal  control,  because  an  ad- 
joining tract  of  land,  used  for  farming  pur- 
poses, but  equally  as  near  to  the  heart  of  the 
city,  is  not  likewise  brought  within  the  city 
limits,  is  a  claim  to  us  unheard  of  before. 
It  is  the  business  of  the  legislature  to  enact 
general  rules  by  which  the  boundaries  of  in- 
corporated districts  may  be  fixed  in  the  first 
instance,  and  by  which  additions  thereto 
may  subsequently  be  made.  Dill.  Mun. 
Corp.  3d  ed.  §  185.  The  special  instances  in 
which  the  general  legislative  rules  may  be 
applied  must,  of  necessity,  be  left  to  the  mu- 
nicipal authorities  of  the  city  in  question. 
Instances  may  occur  in  which  both  legisla- 
ture and  city  council  will  violate  fundamen- 
tal rules,  but  the  petition  of  the  plaintiffs  be- 
low (the  defendants  in  error  here)  does  not 
show  any  such  case. 

It  is  contended  that  the  act  in  question, 
though  general  in  its  terms,  is  nevertheless 
special  in  point  of  fact,  beoiuse  there  was, 
at  the  time  of  its  enactment  and  is  yet,  but 
one  city  to  which  its  provisions  could  &pply- 
This  does  not  make  it  a  special  law.  The 
judgment  of  the  court  below  was  wrong. 

It  is  reversed,  with  directions  to  sustain 
the  demurrer  to  the  petition. 

All  the  Justices  concur. 


T.  B.  TOWNSEND  BRICK  &  CONTRACT- 
ING  COMPANY,  Plff.  in  Err., 

V, 

John  W.  ALLEN  et  al. 


(. 


.Kan. 


•Tlie  owners  of  m  brickyard  leased  ft 
to  another,  and  stipulated  in  the  lease 
that  they  should  retain  and  hold  a  mortgage 
lien  on  the  clay  In  the  bank,  and  upon  the 
brick  manufactured  therefrom,  as  security 
for  -any  unpaid  rent.  The  clay  intended  to 
be  covered  by  the  mortgage  was  In  its  natur- 
al state,  and  not  severed  or  set  apart  In  any 
manner.  Afterwards  the  lessee  manufac- 
tured brick  and  sold  the  same  while  a  por- 
tion of  the  rent  was  unpaid,  and  an  action 
for  the  value  of  the  brick  sold  was  brought 
against  the  purchaser.  Held,  that  the  mort- 
gage contract  did  not  create  a  Hen  on  the 
brick  not  manufactured  or  in  existence  when 
the  mortgage  was  executed. 

(December  8,   1900.) 

ERROR  to  the  Court  of  Appeals  for  the 
Northern    Department,    Eastern    Divi- 
sion, affirming  a  judgment  of  the  District 

^Headnote  by  Johnston,  J. 


NoTB. — As  to  efficacy  of  mortgage  on  chat- 
tels to  be  manufactured  or  acquired  as  inde- 
pendent articles,  and  not  as  increase  or  fruits 
of  existing  property,  see  Deeley  v./ Dwlght  fil,^ 
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Court  for  Atchison  County  in  favor  of  plain- 
tiff in  fui  action  brought  to  enforce  a  chat^ 
tel  mortgage  on  certain  brick.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Henrj  Elliiton  for  plaintiff  in  er- 
ror. 

Messrs,  Wollman,  Solomon,  A  Cooper 
for  defendants  in  error. 

Johnflton,  J.,  delivered  the  opinion  of 
the  court: 

John  W:  Allen,  James  P.  McGuire,  John 
H.  Barry,  and  T.  J.  Emlen,  who  owned  0 
acres  of  land  near  Atchison,  upon  which 
there  were  machinery  and  appliances  for  the 
manufacture  of  vitrified  brick,  leased  the 
same  to  John  Gaffney  for  a  term  of  one  year 
at  a  stipulated  rental,  payable  monthly.  The 
instrument  also  provided  that  the  lessors 
should  have  and  retain  a  lien  on  the  clay  and 
material  taken  from  the  premises,  and  upon 
the  brick  manufactured  there,  to  secure  the 
payment  of  accrued  and  unpaid  rent.  Gaff- 
ney at  once  entered  into  possession  of  the 
premises,  and  manufactured  large  quantities 
of  vitrified  paving  brick.  On  November  10, 
1894,  the  T.  B.  Townsend  Bride  &  Contract- 
ing Company  purchased  a  large  quantity  of 
brick  from  Gaffney,  including  those  in  con- 
troversy, and  inunediately  after  the  purchase 
took  possession  of  the  same.  The  rent  due 
to  the  lessors  had  been  paid  down  to  and 
including  the  14th  day  of  October,  1894,  and 
when  the  controversy  arose  between  the  les- 
sors and  the  purchasers  of  the  brick  there 
was  due  from  Gaffxiev  to  the  lessors  for  rent 
the  sum  of  $250.  The  lessors,  claiming  the 
brick  so  purchased  and  taken  possession  of 
by  the  T.  B.  Tbwnsend  Brick  &  Contracting 
Company  by  virtue  of  the  conditions  and  lien 
stated  and  given  in  the  lease,  brought  this 
action  to  recover  the  value  of  the  brick ;  and 
the  trial  court  sustained  the  lien  claimed  by 
the  plaintiffs,  and  rendered  judgment  in 
their  favor.  The  judgment  was  affirmed  by 
the  court  of  appeals,  and  the  validity  of  the 
mortgage  lien  is  again  presented  for  consid- 
eration. 

It  may  be  aMumed  that  the  lease  created 
a  lien  on  any  brick  that  had  been  made  and 
were  in  existence  when  the  lease  was  execute 
ed  and  filed  in  the  office  of  register  of  deeds, 
but  can  it  be  held  to  create  a  lien  on  brick 
made  long  afterwards?  None  of  the  brick 
in  controversy  had  been  made  when  the  lease 
was  executed,  and  even  the  clay  and  shale 
from  which  brick  were  subsequently  made 
were  then  in  the  bank  and  in  a  natural  state. 
The  face  of  the  bank  had  been  properly 
stripped,  but,  before  the  day  used  to  pro- 
duce the  bricks  in  controversy  had  been 
reached,  clay  sufficient  to  make  a  million  of 
bricks  had  been  taken  from  the  bank.  The 
clay  and  shale  in  the  bank  have  peculiar 
qualities,  necessary  for  the  manufacture  of 
vitrified  brick, — qualities  which  ordinary 
clay  does  not  contain ;  but  no  portion  of  the 
same  which  ultimately  became  an  element  in 
the  brick  in  controversy  was  in  any  manner 
set  apart,  hv  severance  or  by  the  marking  of 
the  place  irom  which  it  should  be  taken. 
There  was  no  agreement,  nor  was  it  in  con- 
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templation  of  the  parties,  that  any  particu- 
lar clay  on  the  premises  should  be  used ;  but 
the  lessee,  Gaffney,  had  the  right  to  take 
clay  and  shale  for  the  purpose  of  making 
brick  from  any  portion  of  the  6-acre  tract 
leased  to  hinL  Certainly  the  brick  in  con- 
troversy were  not  in  actual  existence  when 
the  chattel  mortgage  was  made,  and  the  day 
and  shale  which  entered  into  the  manufac- 
ture of  the  same  could  not  be  identified  in 
any  manner.  The  general  rule  is  that  no 
one  can  mortgage  property  which  does  not 
exist  or  which  does  not  belong  to  him.  It  is 
true,  parties  may  make  contracts  with  refer- 
ence to  afterwards  acquired  property  which 
will  be  upheld  as  between  themselves,  but 
such  contracts  are  not  to  be  treated  as  chat- 
tel mortgages.  The  contention  here  is  that 
the  clay  and  shale  used  in  producing  the 
brick  in  controversy  were  in  existence;  that 
these  constituted  the  prindpal  elements 
which  entered  into  the  making  of  the  bride 
in  controversy,  and  therefore  uiey  had  a  po- 
tential existence,  to  which  the  mortgage  lien 
might  attach.  It  is  specifically  agre^  that 
the  material  out  of  which  a  thousand  brick 
were  made  was  only  worth  from  20  to  30 
cents,  while  that  amount  of  brick  when  com- 
pleted was  worth  $8.  It  is  also  agreed  tiiat 
the  nature  of  the  clay  was  so  completely 
changed  by  the  process  of  oonvertinf  it  into 
vitrified  brick  that  it  naturally  would  never 
return  to  its  original  condition.  The  at- 
tempt to  give  a  <£attel  mortgage  upon  the 
day  in  the  bank  was  ineffectual,  because 
there  was  no  severance,  no  setting  apart  by 
marking  or  otherwise,  and,  being  m  its  nat- 
ural state,  it  must  be  regarded  as  real  es- 
tate; and  we  are  of  opinion  that  under  the 
authority  of  Long  y.  Hines,  40  Kan.  216,  16 
Pac.  339,  the  brick  had  no  such  actual  or 
potential  existence  when  the  mortgage  was 
made  as  to  subject  them  to  the  lien  of  the 
same.  In  that  case  it  was  held  that  a  diat- 
tel  mortgage  on  a  com  crop  to  be  grown  in 
the  future,  but  which  had  not  been  planted 
at  the  time  of  the  execution  of  the  mortgage, 
was  void  as  against  subsequent  purchasers 
or  attaching  creditors,  although  the  mort- 
gagor was  m  possession  of  the  land  when 
the  mortgage  was  executed.  While  it  is 
held  that  a  valid  mortgage  may  be  givoi 
on  a  flprowing  crop,  the  crop  itself  has  a  po- 
tentifiil  existence,  and  will  in  due  course  of 
time  and  nature  develop  and  mature;  but  a 
crop  cannot  be  said  to  have  an  actual  or  po- 
tential existence  merdy  because  a  person 
may  have  soil  upon  which  to  grow  a  crop  or 
seed  for  that  purpose.  While  the  soil  and 
the  seed  are  essential,  a  crop  cannot  come  in- 
to existence  except  by  a  new  intervening  act, 
and  except  with  the  assistance  of  other  ele- 
ments and  forces.  Cole  v.  Kerr,  19  Neb. 
553,  26  N.  W.  598.  So,  here,  while  the  clay 
is  an  essential  dement  in  the  manufacture 
of  bride,  the  process  of  manufacture  com- 
pletely changes  its  form  and  character.  The 
brick  were  not  in  existence  when  the  mort- 
gage was  executed,  and,  besides,  they  would 
never  again  bectme  day  or  return  to  the 
original  condition.  Other  elements  and 
forces  were  employed  in  the  manufacture,  so 
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that  the  identity  of  the  clay  waa  entirely 
lo«t;  and  the  product,  as  we  have  seen,  is 
worth  about  forty  times  more  than  the  day 
which  entered  into  it.  It  is  argued  that  be- 
cause clay  was  the  principal  nmterial  from 
which  the  brick  were  made,  and  was  in  ex- 
istence, the  rule  of  Long  y.  Hinea,  40  Kan. 
210,  16  Pac.  339,  cannot  ^^pply.  The  mort- 
gagor had  the  soil  and  seed  in  the  case  men- 
tioned, which  were  the  principal  elements 
for  the  production  of  the  crop,  but  the  prod- 
uct was  held  not  to  have  a  potential  exist- 
ence; and  for  like  reasons  it  must  be  held 
that  the  product^  made  largely  from  day, 
had  no  such  exiatence  when  Uie  mortgage 


was  made  as  to  make  it  subject  to  the  lien 
thereof. 

It  having  been  held  that  the  instrument 
was  insufficient  to  constitute  a  lien  on  the 
brick  in  controversy,  it  is  unnecessary  to 
consider  the  points  made  with  reference  to 
the  filing  of  the  same  in  the  office  of  the  reg- 
ister of  deeds. 

The  judgments  of  the  Diatriot  Court  and 
of  the  Court  of  Appeals  will  he  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
judgment  in  favor  of  the  T.  B.  Townsend 
Brick  &  Contracting  Company. 

All  the  Justices  concur. 


KENTUCKY  COURT  OP  APPEALS. 


&  J.  STIU^WELL,  Admr.;  etc.,  of  C.  J. 
StiUwell,  Z)eoeased,  Appi., 

V, 

SOUTH  LOUISVILLE  LAKD  COMPANY. 


.Ky. 


.) 


1.  A  defeii»e  of  eontrlbutory  nevll- 
vence,  if  It  appears  on  the  face  of  the  peti- 
tion, may  be  reached  by  demurrer,  and  need 
oot  be  pleaded. 

1.  Contributory  nevllveiiee  iirliieli  vrlll 
relie-ve  m  landlord  from  limbility  tor 
tbe  demtb  of  m  tenant'*  cbild  drowned 
in  an  ouprotected  clHtem,  is  not  shown  by 
the  fact  that  the  tenants  took  possession  of 
the  premises  with  knowledge  of  their  dan- 
gerons  condition,  and  relying  on  their  own 
vigilance  to  prevent  injury  therefrom  until 
repair,  where  they  entered  upon  the  promise 
and  agreement  of  the  landlord  to  immediately 
repair  the  cistern. 

(October  24,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County 
in  favor  ot  defendant  in  an  action  brought 
to  recover  damages  for  the  death  of  plain- 
tiff*s  intestate  which  was  alleged  to  have 
been  caused  by  defendant's  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  F.  Hargis,  MeKee 
Dnncaii,  and  H,  L.  James  for  appellant. 

Messrs.  Bodley,  Baskia,  &  Moraney 
for  appiellee. 

WUte,  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  by  S.  J.  Stillwell, 
the  father  of  C.  J.  Stillwell,  as  administra- 
tor of  C.  J.  Stillwell,  for  damages  for  the 
death  of  the  son,  an  infant  four  years  old, 
caused  by  his  falling  into  an  open  and  unpro- 
tected cistern  on  the  property  of  appellee,  oc- 
cnpied  by  appellant  and  his  family  as  a  resi- 
dence.   A  demurrer  to  the  petition,  and  to 


Note. — As  to  contributory  negligence  of  ten- 
ant as  affecting  landlord's  liability  for  defective 
premises,  see  note  to  Hines  v.  Willcox  (Tenn.) 
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same  as  amended,  was  sustained;  and,  ap- 
pellant failing  to  plead  further,  his  action 
was  dismissed,  and  he  appeals. 

The  petition  allies  that  appellee,  the 
owner  of  certain  property,  rented  same  to 
S.  J.  Stillwell,  father  of  decedent,  for  the 
period  of  one  year;  that  at  the  time  of  the 
rent  contract  there  was  on  the  premises  a 
dangerous,  open,  unprotected  dstern,  con- 
taining a  large  quantity  of  water;  that,  to 
induce  appellant  to  move  onto  and  take  pos- 
session of  the  premises,  the  appellee  prom- 
ised and  agreed  to  immediatdy  repair  the 
cistern,  and  make  it  safe  and  secure,  and 
free  from  danger  to  the  family  of  appellant. 
It  is  alleged  that  after  he  took  possession 
this  promise  to  repair  was  repeated  fre- 
quently, but  that  it  waa  not  done,  and  that 
the  child,  Clarence  J.  Stillwell,  an  infant 
four  years  old,  fell  into  same  and  was 
drowned,  for  which  damages  were  sought. 
By  the  amendment  to  the  petition  it  is  al- 
leged that  the  parents  of  the  child,  Clarence, 
exercised  care  and  caution  to  prevent  his 
wandering  near  the  open  and  unprotected 
cidtern,  but  that  without  their  knowledge, 
and  in  spite  of  their  caution,  he  wandered 
to  the  cistern,  and  fell  in  and  was  drowned. 
On  demurrer  all  these  facts  alleged  are  ad- 
mitted as  true,  and  the  only  question  is.  Is 
a  cause  of  action  stated? 

It  is  insisted  for  appellee  that  as  the  re- 
covery, if  any  be  had,  would,  under  S  6,  Ky. 
Stat.,  be  for  the  benefit  of  the  father  and 
mother,  the  negligence  of  such  father  and 
motiher  contributing  to  the  death  would  bar 
a  recovery  even  by  the  administrator,  and 
that  the  petition  as  well  as  the  same  amend- 
ed phows  such  contributing  negligence  by  the 
parents  in  taking  the  child  near  the  danger- 
ous premises  as  will  bar  a  recovery,  and 
that  therefore  a  demurrer  will  lie,  and  the 
ordinary  rule  that  contributory  negligence 
must  be  pleaded  does  not  apply.  It  may  be 
considered  as  well  settled  that  where  the  pe- 
tition shows  contributory  negligence  that,  if 
pleaded  as  a  defense,  would  defeat  a  recov- 
ery, the  question  may  be  reached  by  a  de- 
murrer to  the  petition.  Therefore,  if  such 
contributory  negligence  is  shown  by  the  peti- 
tion, and  the  contributory  negligence  of  the 
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parent  will  defeat  a  recovery  by  the  admin- 
istrator, the  demurrer  was  properly  sus- 
tained, and  the  petition  dismissed.  The  pe- 
tition discloses  that  appellee  was  the  owner 
of  the  dangerous  premises,  knew  of  the  dan- 
ger, and  expressly  promised  and  agreed  with 
the  tenant  to  repair  the  same;  that  the  par- 
ents also  knew  of  the  danger,  had  a  promise 
from  appellee  to  immediately  repair,  took 
the  child  onto  the  premises  so  known  to  be 
dangerous,  and  then  exercised  care  to  pre- 
vent the  child  from  falling  into  the  danger. 
If  the  parents  were  guilty  of  negligence,  it 
was  in  taking  the  child  where  it  would  ]ye 
exposed  to  danger,  and  then  relying  on  their 
own  vigilance  and  care  to  protect  it  UU  the 
appellee  would  comply  with  the  contract  to 
repair.  If  thus  moving  onto  the  premises 
and  exposing  the  child  to  the  danger  be  neg- 
ligence in  the  parents,  it  is  insisted  that  it 
was  induced  and  c&used  solely  by  the  con- 
tract of  appellee  to  repair  tihe  danger  imme- 
diately, and  that  appellee  will  not  be  heard 
to  plead  as  a  defense  to  its  own  breach  of  ob- 
ligation and  contract  the  fact  that  the  other 
party  accepted  its  assurance  that  its  obliga- 
tion woula  be  met,  and  acted  on  that  prom- 
ise. This  principle  has  long  been  applied  to 
the  ease  of  master  and  servant,  where  the 
master  promisee  to  repair  defective  applian- 
ces, and  the  servant  continues  to  use  the  de- 
fective piece  of  work  in  a  dangerous  j^ace, 
relying  on  the  promise  of  the  master  to  re- 
pair the  piece  or  remove  the  danger.  In  the 
recent  case  of  Brown  v.  Levy  Bros.  ( decided 
March  29,  1900)  21  Ky.  L.  Rep.  1724,  55  S. 
W.  1079,  it  was  said:  "The  reason  of  the 
rule  [as  to  master  and  servajit]  is  that,  while 
the  employee  is  held  to  assume  the  ordinary 
risks  and  hazards  of  the  business  in  which 
he  is  engaged  (and  this  includes  ordinary 
breakages  or  mishaps)  where  a  defect  is 
known  to  the  employer,  and  a  promise  is  given 
to  the  employee  to  remedy  the  defect,  for  the 
time  being  (a  reasonable  time)  the  employer 
is  to  be  held  to  have  assumed  special  respon- 
sibility for  that  defect,  and  if  injury  is 
caused  thereby  the  employer  will  be  liable; 
for  this  is  not  one  of  the  risks  assumed  by 
the  servant^  but  was  especially  assumed  by 


the  master."  In  that  case  the  rule  was 
made  to  apply  to  an  incompetent  fellow  serv- 
ant, as  well  as  to  defective  appliances  or  un- 
safe places  in  which  to  work.  We  have  been 
unable  to  find  any  case  where  this  rule  has 
ever  been  applied  to  cases  of  landlord  and 
tenant.  But  it  seems  clear  that  the  reason 
of  the  rule  would  apply  equally  between  a 
landlord,  who  promises  and  agrees  to  imme- 
diately remedy  or  repair  a  dangerous  cistern 
on  his  premises, — agrees  to  immediately  per- 
form a  duty  enjoined  on  him  by  the  law  (to 
remove  or  repair  open  and  dangerous  places 
on  his  premises), — and  the  tenant,  who  acts 
on  that  promise,  and  who,  after  acting,  exer- 
cises due  care  to  avoid  injury  from  the  de- 
fect or  danger  known  to  both.  If  it  can  be 
said  that  the  master,  by  specially  agreeing 
to  remedy  a  certain  defect,  assumes  to  be  re- 
sponsible for  any  injury  caused  thereby,  un- 
til he  can  have  a  reasonable  time  to  repair, 
it  can  with  like  reason  be  said  that  the  land- 
lord, who  undertakes  and  promises  to  reme- 
dy or  repair  a  certain  known  and  specific 
danger  existing  on  the  rented  premises  at 
the  time  and  before  they  were  rented,  as- 
sumes the  responsibility  for  any  injury 
caused  by  such  dangerous  place,  until  he 
have  a  reasonable  time  in  which  to  repair, 
providing,  of  course,  that  care  is  exercised  to 
avoid  falling  into  the  dangerous  place,  or  to 
avoid  injury  from  the  known  defect  The 
premises  may  be  used  by  the  tenant,  as  the 
servant  may  use  the  defective  appliance,  up- 
on the  assurance  of  the  landlord  that  the 
danger  will  be  removed. 

In  this  view  of  the  case,  whioh  we  belienre 
is  sound  reason  and  good  law,  and  the  appli- 
cation of  a  long-established  principle,  we  are 
of  opinion  that  the  petition  as  amended  pre- 
sented a  cause  of  action;  and  that  the  demur- 
rer thereto  should  have  been  overruled.  It 
thus  becomes  unnecessary  to  consider  the  ef- 
fect of  the  statute  providing  that  the  recov- 
ery should  go  to  the  parents,  on  the  case,  as 
in  our  view  it  is  immaterial. 

For  the  reasons  given,  the  judgment  is  re- 
vei'sed  and  the  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer,  and  for  pro- 
ceedings consistent  herewith. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Charles  A.  DICKINSON 

V, 

WEST   END    STREET    RAILWAY   COM- 
PANY. 

(177  Mass.  360.) 

A  ■treet-rmllv^my  employee  rldlnflr 
flrrmtuitonaly  under  m  rule  of  tlie  com- 
pmny  permitting  employees  to  ride  free  at 
any  time,  who  Is  not  on  actual  duty,  and 
who  takes  no  part  In  the  management  of  the 


car,  is  not  a  fellow  servant  of  the  motorman, 
by  whose  negligence  he  Is  Injured,  but  a 
passenger  to  whom  the  company  is  iiablsu 

(January  2,  1901.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been   caused  by  defendant's 


NoTH. — Railroad  employees  or  officers  as 
passenger,  see  prior  cases  in  this  series,  of 
Texas  &  P.  B.  Co.  v.  Smith  (C.  C.  App.  5th  C.) 
31  L.  R.  A.  821,  and  note;  McNulty  v.  Penn- 
sylvania B.  Co.  (Pa.)  38  L.  R.  A.  376 ;  lannone 
52  L.  R.  A. 


V.  New  York,  N.  H.  A  H.  B.  Co.  (R,  I.)  46  L. 
R.  A.  730;  Louisville  &  N.  R.  Co.  v.  Weaver 
(Ky.)  60  L.  R.  A.  881;  Whitney  v.  New  York, 
N.  H.  &  H.  R  Co.  (C.  C.  App.  Ist  C.)  50  L.  B. 
A.  615.  ,  . 
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negligence  which  resulted  in  a  verdict  in  de- 
fendant's favor.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  H.  Beale,  Jr.,  Willi  am 
D.  Turner,  and  Henry  M.  Hntehinca,  for 
plaintiff : 

One  carried  free  is  none  the  less  a  passen- 
ger, if  there  is  no  other  legal  difference  be- 
tween himself  and  paying  passengers. 

Doyle  V.  Fitchhurg  R.  Co.  162  Mass.  66, 
25  L.  R.  A.  157,  37  N.  E.  770;  Todd  v.  Old 
Colony  d  Fall  River  R.  Co.  3  Allen,  18,  80 
Am.  Dec.  49;  The  New  World  v.  King,  16 
How.  469,  14  L.  ed.  1019. 

Tlie  plaintiff's  recovery  is  not  barred  on 
the  ground  that  he  was  injured  by  the  negli- 
gence of  a  fellow  servant. 

Fancell  v.  Boston  d  W.  R.  Corp.  4  Met. 
49,  38  Am.  Dec  339;  Oannon  v.  Housatonic 
R.  Co.  112  Mass.  234,  17  Am.  Rep.  82;  Hutch- 
inson V.  York,  N.  d  B.  R.  Co.  5  Exch.  343. 

The  servant,  in  going  to  and  from  his 
work,  is  not  ordinarily  in  the  master's  serv- 
ice; he  is  acting  for  his  own  purposes,  not 
for  his  master. 

Mitchell  V.  Crassweller,  13  C.  B.  237; 
Storey  v.  Ashton,  L.  R.  4  Q.  B.  476. 

The  same  is  true  of  the  servant  during  the 
noon  hour. 

Morier  v.  St.  Paul,  M.  d  M.  R.  Co.  31  Minn. 
351,  47  Am.  Rep.  793,  17  N.  W.  962;  Balti- 
more d  Ohio  R.  Co.  V.  State  use  of  Trainor, 
33  Md.  b42;'Baird  v.  Pettit,  70  Pa.  477; 
Northwestern  Union  Packet  Co.  v.  McCue,  17 
Wall.  508,  21  L.  ed.  706. 

If  the  master  happens  to  be  a  common  car- 
rier, and  the  servant  makes  use  of  his  serv- 
ices as  such  to  be  carried  home,  and  is  in- 
jured, the  risk  of  such  injury  is  accordingly 
not  a  risk  of  the  employment  assumed  by  the 
servant,  and  he  may  recover,  whether  he  is 
or  is  not  carried  free. 

McNulty  V.  Pennsylvania  R.  Co.  182  Pa. 
479,  38  L.  R.  A.  376,  38  Atl.  524;  State  use 
of  AheU  V.  Western  Maryland  R.  Co.  63  Md. 
433;  Doyle  v.  Fitchhurg  R.  Co.  162  Mass.  66, 
25  L.  R.  A.  157,  37  N.  E.  770;  Russell  v. 
Hudson  River  R.  Co.  5  Duer,  39. 

Messrs.  P.  H.  Cooney  and  A.  I.  Peek- 
l&am,  for  defendant: 

Whether  it  be  held  that  the  contract  of 
services  with  the  plaintiff's  intestate  em- 
braced transportation  to  and  from  his  work, 
or  whether  it  be  held  that  he  simply  availed 
himself  of  the  permissive  privilege  given  by 
the  defendant  to  its  employees  in  uniform 
in  riding  home  from  his  work  in  one  of  its 
cars,  is  not  important.  In  either  case  it  was 
connected  with,  grew  out  of,  and  was  inci- 
dent to,  the  services  in  which  he  was  en- 
gaged, and  the  plaintiff  is  not  entitled  to  re- 
cover. 

Oillshannon  v.  Stony  Brook  R.  Co.  10 
Cush.  228;  Seaver  v.  Boston  d  M.  R.  Co.  14 
Oray,  466;  Oilman  v.  Eastern  R.  Corp.  10 
Allen,  233,  87  Am.  Dec.  635;  Holden  v. 
Fitchhurg  R.  Co.  129  Mass.  268,  37  Am.  Rep. 
343;  O'Brien  v.  Boston  d  A.  R.  Co.  138  Mass. 
387,  52  Am.  Rep.  279;  McOuirk  v.  Shattuck, 
160  Mass.  45,  35  N.  E.  110;  Olsen  v.  An- 
drews, 168  Mass.  261,  47  N.  E.  90. 

Not  is  It  important  to  inquire  whether, 
52  L.  R.  A. 


under  other  circumstances  than  those  dis- 
closed, the  plaintiff's  intestate  might  or 
might  not  be  held  to  be  a  passenger,  al- 
though riding  free  under  the  rules  of  the 
company.  The  liability  must  be  determined 
by  the  facts  and  circiunstances  under  which 
he  was  riding  at  the  time  he  received  the 
injuries  complained  of,  and  not  under  those 
under  which  he  might  have  been  riding  at 
some  other  time. 

Doyle  V.  Fitchhurg  R.  Co.  162  Mass.  66, 
25  L.  R.  A.  157,  37  N.  E.  770. 

Knowlton,  J.,  delivered  the  opinion  of 
the  court: 

The  question  in  this  case  is  whether  the 
plaintiff  was  on  the  defendant's  car  as  a 
passenger  at  the  time  of  the  accident,  or 
whether  he  was  at  that  moment  in  the  serv- 
ice of  the  defendant^  in  such  a  sense  that  the 
negligent  motorman  was  his  fellow  servant. 
The  defendant  had  made  a  rule  "permitting 
policemen,  firemen,  advertising  agents,  news 
agents,  and  employees  of  the  defendant  com- 
pany in  uniform,  to  ride  free  at  any  time; 
such  persons  being  required  to  ride  upon 
the  front  platform,  so  far  as  practicable.' 
At  the  time  of  the  accident  the  plaintiff  was 
riding  on  the  front  platform,  under  this 
rule,  wearing  his  uniform.  Persons  riding 
gratuitously  under  this  rule  are  passengers, 
as  well  as  those  who  pay  their  fare.  Todd 
V.  Old  Colony  d  F.  River  R.  Co.  3  Allen,  18, 
80  Am.  Dec.  49 ;  Doyle  v.  Fitchhurg  R.  Co. 
162  Mass.  66,  25  L.  R.  A.  157,  37  N.  E.  770; 
The  New  World  v.  King,  16  How.  469,  14  L. 
ed.  1019;  State  use  of  Ahell  v.  Western 
Maryland  R.  Co.  63  Md.  433.  All  members 
of  the  classes  included  in  the  rule  stand  alike 
in  reference  to  the  duty  of  care  which  the 
defendant  owes  them,  whether  they  come 
within  one  part  of  the  description  or  anoth- 
er. The  rule  in  reference  to  employees  per- 
mits them  to  ride  at  any  time  and  place,  and 
for  any  purpose,  if  they  are  in  uniform. 
The  reasons  in  each  case  for  extending  this 
privilege  to  members  of  these  different 
classes  are  not  material.  Probably  they 
are  different  in  reference  to  different  classes, 
but  they  are  such  as  the  defendant  deems 
sufficient.  So  far  as  employees  are  con- 
cerned, it  is  enough  that,  except  possibly  in 
regard  to  wearing  uniform,  they  are  given 
the  same  rights  as  others  who  have  no  direct 
connection  with  the  defendant  by  employ- 
ment or  otherwise.  The  question,  then,  is 
whether  at  the  time  of  the  accident  the  plain- 
tiff was  riding  in  the  full  exercise  of  the 
rights  given  by  this  rule,  or  whether  he  was 
on  the  car  in  the  performance  of  his  duties 
as  a  servant  of  the  defendant,  so  as  to  make 
him  at  that  moment  a  fellow  servant  of  the 
motorman.  The  bill  of  exceptions  answers 
this  question  in  its  statement,  as  follows: 
His  work  for  the  defendant  "consisted  of  a 
certain  number  of  trips  at  fixed  and  regular 
times  each  day.  At  the  time  of  the  accident 
he  was  not  on  actual  duty,  but  at  about  noon 
had  finished  his  work  of  that  morning,  got 
on  the  first  car  that  came  along,  and  was  go- 
ing home  to  dinner.  That  he  took  no  part 
in  the  management   of  this  car.    That   he 
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usually  had  about  three  hours,  between 
twelve  and  three  o'clock,  during  which  he 
was  not  on  actual  duty,  and  his  time  was  his 
own,  and  he  usually  returned  home  about 
noon  to  dinner."  The  car  on  which  he  was 
riding  was  not  on  the  line  on  which  he  was 
employed.  At  the  time  of  the  accident  he 
did  not  stand  in  the  relation  of  a  servant  to 
the  defendant.  His  time  was  his  own,  and 
he  owed  the  defendant  "no  duties  until  the 
time  arrived  for  resuming  his  work.  It  was 
no  part  of  his  duty  to  the  defendant,  as  a 
servant,  to  take  the  car  on  which  he  was  rid- 
ing and  go  to  a  particular  place  for  his 
dinner.  He  micht  go  where  he  pleased  and 
when  he  pleased  during  the  interval  before 
cominj^  back  to  his  work.  This  case  is  dif- 
ferent in  this  particular  from  cases  in  which 
the  plaintiff  was  riding  in  the  line  of  his 
duty  in  the  course  of  his  employment. 
Oillshannon  v.  Stony  Brook  R,  Co,  10  Cush. 
228;  O'Brien  v.  Boston  d  A.  R,  Co,  138  Mass. 
387,  62  Am.  Rep.  279;  MoOuirk  v.  Shattuok, 
160  Mass.  45,  36  N.  E.  110;  Manville  t. 
Cleveland  d  T,  R,  Co,  11  Ohio  St.  417;  Mc 
Nulty  V.  Pennsylvania  R.  Co.  182  Pa.  479, 
38  L.  R.  A.  376,  38  Atl.  524.  His  rights 
were  the  same  as  if,  after  finishing  his  aky's 
service,  he  had  taken  a  car  in  the  evening  to 
visit  a  friend  or  to  do  any  business  of  his 
own.  The  fact  that  he  had  been  in  the  de- 
fendant's service  during  the  day  would  not 
make  him  a  fellow  servant  with  the  motor- 
man  while  ridinff  in  the  evening  under  the 
rule,  any  more  than  if  he  had  been  a  police- 
man or  a  news  dealer.  The  case  comes  with- 
in the  decision  in  Doyle  v.  Fitohhurg  R.  Co, 
162  Mass.  66,  25  L.  R.  A.  157,  37  N.  E.  770. 
For  other  cases  of  similar  purport,  see 
Baltimore  d  O.  R,  Co,  v.  State  use  of  TrainOj 
33  Md.  542 ;  State  use  of  Abell  v.  Western 
Maryland  R,  Co,  63  Md.  433 ;  Baird  v.  Pet- 
tit,  70  Pa.  477-483;  McNulty  v.  Pennsyl- 
vwnia  R,  Co,  182  Pa.  479,  38  L.  R.  A.  376,  38 
Atl.  524;  North%D€stem  Union  Packet  Co.  v. 
McCue,  17  Wall.  508,  21  L.  ed.  705;  MoHer 
V.  St,  Paul,  M,  d  M.  R,  Co,  31  Minn.  351,  47 
Am.  Rep.  793,  17  N.  W.  952;  Manville  v. 
Cleveland  d  T,  R.  Co,  11  Ohio  St.  417. 
Ewceptions  sustained. 


James  STACK 
v, 
NEW  YORK.    NEW    HAVEN,    ft    HART- 
FORD  RAILROAD   COMPANY. 

(177  Mass.  156.) 

1.  A  court  "bmrn  no  poorer  to  compel  m 
plaintiff  to  ■nbmit  to  a  physical  examina- 
tion by  a  physician,  in  the  absence  of  any 
Btatutory  authority. 

2.  Bvidence  of  plaintiff'*  refnsal  to 
permit  a  physical  examilnation  by  a 
physician  is  properly  rejected,  where  it  ap- 


pears that  plaintiff  regarded  the  doctor  as 
hostile  to  him,  and  had  offered  to  submit  to 
examination  by  any  other  doctor. 

(November  27,  1900.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Hampshire  Coun- 
ty made  'during  the  trial  of  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence  which  resulted  in  a  verdict 
in  plaintiff's  favor.    Overruled, 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  C.  Hammond  and  Henry 
P.  Field,  for  defendant: 

"The  more  enlightened  view*'  is  that  the 
trial  court  has  the  power  to  order  such  an 
examination,  and  compel  the  plaintiff  to  sub- 
mit to  it.    . 

1  Thomp.  Trials,  §  859;  Sibley  y.  Smith, 
46  Ark.  275,  56  Am.  Rep.  584 ;  Miami  d  M.  ^ 
Tump,  Co,  V.  Baily,  37  Ohio  St.  104;  2 
Wood,  Railipads,  Minor's  ed.  1894,  p.  1570; 
Schroeder  v.  Chicago,  R.  I.  d  P:  R,  Co,  47 
Iowa,  375;  Atchison,  T,  d  S,  F,  R.  Co.  y. 
Thul,  29  Kan.  466,  44  Am.  Rep.  659 ;  Groi^es 
V.  Battle  Creek,  95  Mich.  266,  19  L.  R.  A. 
641,  54  N.  W.  757;  Pierce,  Railroads,  298; 
Freeport  y.  Tsbell,  93  111.  381;  Black,  Law 
&  Practice  in  Accident  Cases,  |§  208,  209; 
2  Rawl^  Revision  of  Bouvier,  p.  667. 

It  is  in  the  power  of  the  court  to  make  the 
order  after  the  trial  has  begun  and  after  the 
plaintiff  has  rested  his  case. 

Atchison,  T,  d  S,  F,  R,  Co.  y.  Thul,  29 
Kan.  466,  44  Am.  Rep.  659;  Miami  d  M, 
Tump.  Co.  V.  Baily,  37  Ohio  St.  104;  Free- 
port  V.  IsbeU,  93  111.  381. 

It  is  the  duty  of  the  oouxt  to  permit  a  re- 
fusal by  the  plaintiff  of  a  proper  opportuni- 
ty to  test  his  physical  condition  to  be  shown 
to  the  jury  as  a  fact  tending  to  show  that 
his  claim  was  a  fiction,  whidi  an  examina- 
tion would  expose. 

Freeport  v.  Isbell,  93  111.  381 ;  Pennsylva- 
nia Co.  V.  Newmeyer,  129  Ind.  401,  28  N.  E. 
860;  Elfers  v.  Woolley,  116  N.  Y.  294,  22 
N.  E.  648 ;  Miami  d  M.  Tump.  Co,  v.  Baily, 
37  Ohio  St.  104;  Clifton  v.  United  States, 
4  How.  242,  11  L,  ed.  957;  Bryant  v.  Still- 
well,  24  Pa.  314. 

Messrs.  Brooks  &  Hamilton,  for  plain- 
tiff: 

The  court  has  no  authority  to  order  such 
physical  examination  of  a  plaintiff  by  the 
defendant,  either  before  or  during  the  trial. 

Union  P,  R,  Go.  v.  Botsford,  141  U.  S. 
250,  35  L.  ed.  734,  11  Sup.  Ct,  Rep.  1000; 
Illinois  C,  R,  Co.  v.  Griffin,  25  C.  C.  A.  413, 
53  U.  S.  App.  22,  80  Fed.  278;  Roberts  v. 
Ogdensburgh  d  L.  C.  R.  Co.  29  Hun,  154; 
McQuigan  v.  DeloAJowre,  L.  d  W.  R,  Co.  129 
N.  Y.  50,  14  L.  R.  A.  466,  29  N.  E.  235; 
Parker  v.  Enslow,  102  111.  272,  40  Am.  Rep. 
588. 

In  Missouri  P,  R.  Co,  v.  Johnson,  72  Tex. 


Note. — ^As  to  power  of  court  to  compel  phy- 
sical examination,  see  prior  cases  In  this  series, 
of  McQuigan  v.  Delaware,  L.  &  W.  R.  Co.  (N. 
Y.)  14  L.  R.  A.  466:  Graves  v.  Battle  Creek 
(Mich.)  19  L.  R.  A.  641;  Lyon  v.  Manhattan 
R.  Co.  (N.  Y.)  26  L.  R.  A.  402 ;  Carrico  v.  West 
52  L.  R.  A. 


Virginia  C  &  P.  R.  Co.  (W.  Va.)  24  L.  R,  A. 
50;  Hall  v.  Manson  (Iowa)  34  L.  R.  A.  207; 
Cleveland.  C.  C.  &  St.  L.  R.  Co.  v.  Huddleston 
(Ind.)  36  L.  R.  A.  681;  O'Brien  v.  La  Crosse 
(Wis.)  40  L.  R.  A.  S81  :  Lane  v.  Spokane  Falls 
&  N.  R.  Co.  (Wash.)  46  L. 
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95,  10  8.  W.  825,  the  oourt  refused  to  com- 
pel plaintiff  to  submit  to  an  examination  by 
the  doctor^  to  whom  he  had  an  ayersion. 

8t.  Louis  Bridge  Co.  y.  Miller,  138  lU. 
465,  28  N.  E.  1091. 

The  better  opinion  makes  the  right,  in  the 
absence  of  statute,  to  rest  in  the  sound  dis- 
cretion of  the  triai  court. 

O'Brien  v.  La  Croase,  09  Wis.  421,  40  L. 
R.  A.  831,  76  N.  W.  81;  Loyd  y.  Hann%b<a 
d  8t.  J.  R.  Co.  53  Mo.  500;  8ti*art  y.  Hav- 
entt.  17  Neb.  211,  22  N.  W.  419;  Miami  d  M. 
Tump.  Co.  V.  BaUy,  37  Ohio  St.  104;  Kinney 
V.  Springfield,  35  Mo.  App.  97 ;  Otoena  v. 
Kansas  City,  8t.  J.  d  C.  B.  R.  Co.  95  Mo. 
169,  8  S.  W.  350. 

Assuming  that  the  oourt  has,  in  its  discre- 
tion, authority  to  order  the  examination  re- 
quested, it  would  seem  that  if  a  case  eyer 
arose  which  required  the  court>  in  its  discre- 
tion, to  refuse  to  so  order,  this  is  one.    ' 

Holmesy  Ch.  J.,  deliyered  the  opinion  of 
the  court: 

This  is  an  action  for  personal  injuries. 
The  defendant  denied  the  injuries,  and,  two 
days  before  a  second  trial,  was  permitted  to 
send  two  doctors,  who  made  a  thorough  ex- 
amination of  the  plaintiff  in  company  with 
the  doctors  employed  by  the  plaintiff.  Aft- 
er the  plaintiff  had  dosed  his  case,  and  after 
the  defendant  had  called  its  two  doctors  as 
witnesses,  it  asked  the  oourt  to  order  the 
plaintiff  to  submit  to  an  examination  by  an- 
other doctor  named  by  it.  The  plaintiff  ob- 
jected on  the  ground  that  his  relations  with 
that  doctor  were  unfriendly,  but  offered  to 
allow  an  examination  by  any  other  physician 
whom  the  defendant  might  select.  The  de- 
fendant declined  the  offer,  and  thereupon  the 
oourt  refused  to  make  the  order,  ruling  that 
it  had  no  power  or  right  to  make  it  under  the 
circumstances.    The  defendant  excepted. 

Perhaps  the  words  "under  the  circumstan- 
ces" so  tar  cut  down  the  seemingly  absolute 
denial  of  power  in  the  first  part  of  the  rul- 
ing that  it  meant  only  to  state  emphatically 
the  plain  injustice  and  outrage  which  it 
would  haye  been  to  make  the  order  proposed. 
Other  language  used  has  somewhat  that 
look.  The  judge  probably  was  justified  in 
assuming  the  truth  of  the  plaintiff's  state- 
ment that  his  relations  with  the  doctor  were 
hostile.  He  certainly  was  justified  in  as- 
suming that  the  plaintiff  had  personal  ob- 
jections to  him.  When  the  plaintiff  coupled 
with  his  objection  an  offer  to  accept  any  oth- 
er doctor  whom  the  defendant  might  choose 
to  send,  bearing  in  mind  the  large  possibili- 
ties that  were  open  by  telegraph  and  rail,  he 
had  a  plain  right  to  have  his  personality  re- 
spected to  the  small  extent  that  he  asked.  If 
that  is  all  that  ruling  meant,  as  it  certainly 
was  all  that  was  needed  to  dispose  of  the 
matter,  in  our  opinion  it  was  right. 

But,  if  the  ruling  requires  the  decision  of 
a  broader  question,  we  agree  with  the  Su- 
preme Oourt  of  the  United  States,  the  New 
\ork  court  of  appeals,  and  some  other  able 
courts,  that  the  power  does  not  exist. 
Union  P.  R.  Co.  y.  Botaford,  141  U.  S.  250, 
35  L.  ed.  784,  11  Sup.  Ct  Rep.  1000;  Jfc- 
52  L.  R.  A. 


Quigan  y.  Delaware,  L.  d  W.  R.  Co.  129  N. 
Y.  50,  14  L.  R.  A.  466,  29  N.  E.  235;  Penn- 
sfflvania  Co.  v.  Newmeyer,  129  Ind.  401,  28 
N.  E.  860.  Many  of  the  cases  which  have 
followed  iSchroeder  y.  Chicago,  R.  I.  d  P.  R. 
Co.  47  Iowa,  375,  in  asserting  the  opposite 
opinion,  are  collected  in  Qra/ves  y.  Battle 
Crc^fc,  95  Mich.  266, 270, 19  L.  R.  A.  641,  54 
N.  W.  757.  The  need  of  the  power  easily  may 
be  exaggerated,  because,  if,  contrary  to  usu- 
al experience,  a  plaintiff  should  dare  to  re- 
fuse a  reasonable  examination,  it  would  be 
the  subject  of  just  comment  to  the  jury. 
But,  if  the  power  should  be  deemed  needful 
to  a  more  perfect  administration  of  justice, 
the  remedy  should  be  furnished  by  the  legis- 
latiure,  which  as  yet  has  not  gone  so  far. 
The  statutes  compel  the  answer  to  interroga- 
tories and  the  exhibition  of  documents  under 
the  penalty  of  a  nonsuit  or  default.  They 
also  empower  the  oourt  to  order  a  view  of  a 
place  in  (question,  or  of  "any  properly,  mat-  . 
ter,  or  tiling  relating  to  the  controversy  be- 
tween the  parties."  Pub.  Stat  chap.  170,  | 
43.  But  these  words  do  not  extend  to  tiie 
ordering  of  an  interference  with  the  person 
of  a  party  by  someone  out  of  court,  in  order 
to  enable  him  to  qualify  himself  to  be  called 
as  a  witness  by  the  opposing  party  if  the  lat- 
ter sees  fit. 

We  cannot  doubt  that,  as  matter  of  his- 
tory, the  power  which  we  are  asked  to  assert 
was  of  a  kind  rarely  claimed  or  exercised  by 
common-law  courts.  It  is  said  by  Mr. 
Langdell  that  "the  common-law  procedure 
is  founded  upon  the  theory  that  the  parties 
to  an  action  owe  no  obedience  to  the  oourt." 
Langdell,  Eq.  PI.  2d  ed.  S  40.  And  although, 
of  course,  as  recognized  by  the  author,  the 
statement  must  not  be  taken  too  absolutely, 
it  indicates  an  important  truth.  It  also  is 
true,  perhaps,  with  some  reservations,  as  ob- 
served by  Sir.  Justice  Gray  in  the  Supreme 
Oourt  of  the  United  States,  that  the  com- 
mon law  was  very  slow  to  sanction  any  vio- 
lation of  or  interference  with  the  person  of 
a  free  citizen.  The  few  and  obsolete  specific 
cases  in  which  the  judges  or  a  jury  inspected 
the  person  of  a  party  have  little  bearing  on 
the  court's  power  to  order  him  to  submit  to 
inepection  in  order  to  qualify  a  witness. 

If  such  a  power  exieted  in  the  practice 
which  we  inherit,  it  must  have  been  enforced 
either  by  judgment  in  the  cause  or  by  pro- 
cess of  contempt.  We  are  not  aware  of  any 
precedents  which,  apart  from  statute,  would 
warrant  a  judge  in  nonsuiting  a  party  who 
had  made  out  a  prima  facie  case,  on  the 
ground  that  he  refused  to  furnish  evidence 
whioh  might  or  might  not  overthrow  it.  As 
to  the  process  for  contempt,  no  doubt  that 
is  known  to  courts  of  common  law ;  and  we 
do  not  forget  Stat  1887,  chap.  383,  §  3, 
whatever  may  be  its  scope.  But  the  ques- 
tion remains  how  far  and  under  what  cir- 
cumstances the  power  to  use  that  process  has 
been  exercised.  The  English  cases  cited  by 
Mr.  Justice  Gray  make  it  pretty  clear  that 
it  was  not  exercised  in  a  case  like  this  by 
common-law  courts.  Netoham  v.  Taite,  1 
Am.  244;  Tiirquand  y.  Strand  Union,  8 
Dowl.  P.  0.  201.  And,  if  that  be  material. 
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we  are  not  aware  th&t  the  English  chancery 
ever  has  made  sudi  an  order  ae  was  asked 
here. 

We  agree  that,  in  view  of  the  great  in- 
crease of  actions  for  personal  injuries,  it 
may  be  desirable  that  the  courts  should  have 
the  power  in  dispute.  We  appreciate  the 
ease  with  which,  if  we  were  careless  or  igno- 
rant of  precedent,  we  might  deem  it  enlight- 
ened to  assume  that  power.  We  do  not  for- 
get the  continuous  process  of  developing  the 
law  that  goes  on  through  the  oourta,  in  the 
form  of  deduction,  or  deny  that  in  a  clear 
case  it  might  be  possible  even  to  break  away 
from  a  line  of  decisions  in  favor  of  some  rule 
generally  admitted  to  be  based  upon  a  deep- 
er insight  into  the  present  wants  of  society. 
But  the  improvements  made  by  the  courts 
are  made,  «Jmost  invariably,  by  very  slow 
degrees  and  by  very  short  steps.  Their  gen- 
eral duty  is  not  to  change,  but  to  work  out, 
the  principles  already  sanctioned  by  the 
practice  of  the  past.  No  one  supposes  that 
a  judge  is  at  liberty  to  decide  with  sole  ref- 
erence even  to  his  strongest  convictions  of 
policy  and  right.  His  duty  in  general  is  to 
develop  the  principles  which  he  finds,  with 
such  consistency  as  he  may  be  able  to  at- 
tain. No  one  supposes  that  this  court  might 
have  anticipated  the  legislature  by  declar- 
ing parties  to  be  competent  witnesses,  any 
more  than  to-day  it  could  abolish  the  re- 
quirement of  consideration  for  a  simple  con- 
tract. In  the  present  case  we  perceive  no 
such  pressing  need  of  our  anticipating  the 
l^islature  as  to  justify  our  departure  from 
what  we  cannot  doubt  is  the  settled  tradi- 
tion of  the  common  law,  to  a  point  beyond 
that  which  we  believe  to  have  been  reached 


by  equity,  and  b^ond  any  to  which  our  stat- 
utes dealing  with  kindred  subjects  ever  have 
seen  fit  to  go.  It  will  be  seen  that  we  put 
our  decision,  not  upon  the  impolicy  of  admit- 
ting such  a  power,  but  on  the  ground  that  it 
would  be  too  great  a  step  of  jwlicial  l^isla- 
tion  to  be  justified  by  the  necessities  of  the 
case. 

After  the  judge  had  refused  to  order  the 
plaintiff  to  submit  to  examination,  the  de- 
fendant attempted  to  make  evidence  for  it- 
self by  sending  the  doctor  objected  to  by 
the  plaintiff  to  the  house  of  the  latter  to  ask 
leave  to  examine  him.  This,  of  course,  the 
plaintiff  refused.  The  defendant  took  a  sec- 
ond exception  to  the  exclusion  of  evidence  of 
the  request  and  refusal,  coupled  with  evi- 
dence that  the  doctor  was  a  competent  man. 
So  far  as  appears,  the  fact  already  was  be- 
fore the  jury  that  the  plaintiff  declined  to  be 
examined  by  that  doctor.  Coupled  with  the 
plaintiff's  offer,  it  amounted  to  nothing  as 
evidence  against  him,  but  it  was  in  for  what 
it  was  worth.  No  doubt,  in  general,  a  re- 
fusal to  be  examined  by  a  proper  doctor  sent 
by  the  other  side  would  be  admissible  in  evi- 
dence, and  would  be  a  proper  subject  for 
severe  oomment,  and  a  ground  for  adverse 
inference,  at  the  very  least.  Freeport  v.  la- 
hell,  93  111.  381.  But  not  only  was  there  no 
such  refusal  in  the  presnt  case,  but,  under 
the  circumstances,  after  the  matter  had  been 
disposed  of  by  the  court,  and  the  defendant 
and  the  jury  knew  of  the  plaintiff's  objec- 
tions, the  defendant*s  request  was  merely  an 
attempt  to  give  them  further  prominence, 
and  did  not  warrant  an  exception  because  it 
WAR  not  allowed  to  be  proved. 

Exceptions  overrulccL 
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BUN  INSURANCE  OFFICE  OF  LONDON, 
Plff.  in  Err^ 

V. 

Henry  MERZ. 

(64  N.  J.  L.  801.) 

•A  policy  of  in»urmnee  in  and  by  'vrlilcli 
tbe  pmrtie*  thereto  aarree  for  Insnr- 
ance  asminBt  lire  upon  property  in  which 
the  party  to  whom  the  policy  Is  Issued  has 
no  insurable  Interest  at  the  time  of  making 
the  contract  Is  not  on  that  account  void.  It 
is  sufficient  to  support  the  policy  that  an  in- 

*Headnote  by  Ouumbrb,  J. 


surable  Interest  subsists  daring  the  risk  and 
at  the  time  of  the  losa 

(March  5,  1900.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  in  favor  of  defendant  in  an 
action  brought  to  enforce  liability  on  a 
Lloyd  contract  of  reinsurance.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  A.  Day  and  WiUiaiii 
T.  Day,  for  plaintiff  in  error: 

A  contract  of  reinsurance  is  a  contract 
of  indemnity,  and  has  the  same  qualities 
and  incidents  and  is  governed  by  the  same 


NoTB. — Time  when  insurable  interest  must  e»- 
ist  uniAT  pre  policies. 

I.  Interest  at  the  time  of  the  policy. 
II.  Interest  at  time  of  policy  and  at  time  of 
loss. 
III.  Interest  at  time  of  loss. 
IV.  Policies  on  fluctuating  property, 

a.  In  store  or  on  farm. 

b.  Held  by  bailees  or  warehousemen, 
V.  Summary. 

I.  Interest  at  the  time  of  the  policy. 

It  is  generally  held  that  the  Insured  must 
have  an  Interest  in  the  property  insured  at  the 
62  L.  R.  A. 


time  the  policy  Is  Issued.  This  rule  Is  not  fol- 
lowed In  Sun  Insujiaxcb  Office  y.  Mbrz,  al- 
though recognised  as  usually  found  In  text 
books  and  early  reports.  In  Sun  Insubance  Of- 
Ficn  y.  MJER7.  the  defendant  was  an  organi- 
zation known  as  "Fire  Lloyd^s**  and  had  rein- 
sured the  plaintiff  from  the  30th  of  September, 
1897,  to  the  Slst  of  December,  1897,  against 
loss  by  Are  not  exceeding  $25,000,  in  the  "fol- 
lowing described  property.  To  wit:  reinsur- 
ance of  the  Sun  Fire  Office  of  London  being  a 
reinsurance  of  the  liability  of  the  Sun  Fire  Of- 
fice for  claims  for  loss  or  damage  by  fire  or 
lightning,  occurring  in  the  months  of  October. 
November,  and  December,  1897,  destroying  and 
damaging   property    located   anywhere   in    the 
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principles  of  law  as  pertain  to  ordinary  or 
primary  insurance. 

Hone  y.  Mutual  Safety  Ins.  Co.  1  Sandf. 
137,  2  N.  Y.  235;  Philadelphia  Ins.  Co.  v. 
Washington  Ins.  Co.  23  Pa.  250;  Fame  Ins. 
Co.'s  Appeal,  83  Pa.  396;  Manufacturers'  F. 
d  AT.  Ins.  Co.  v.  Western  Assur.  Co.  145 
Mass.  419,  14  N.  £.  632;  Faneuil  Hall  Ins. 
Co.  v.  Liverpool  d  L.  d  0.  Ins.  Co.  153  Mass. 
63,  10  L.  R.  A.  423,  26  N.  £.  244;  Insurance 
Co.  of  N.  A.  V.  Hibemia  Ins.  Co.  140  U.  S. 
565,  35  L.  ed.  517,  11  Sup.  a.  Rep.  909;  Im- 
perial Marine  Ins.  Co.  v.  Fire  Ins.  Corp.  L. 
R.  4  C.  P.  Div.  166. 

An  insurer  has  an  insurable  interest 
which  is  sufficient  to  support  the  contract  of 
reinsurance. 

Manufacturers*  F.  d  M.  Ins.  Co.  v.  West- 
ern Assur.  Co.  145  Mass.  419,  14  N.  E.  632; 


Berry  v,  American  Cent.  Ins.  Co.  132  N.  Y. 
49,  30  N.  K  254. 

Reinsurance  may  be  of  all  or  part  of  the 
risk;  it  may  be  conterminous  with  the  origi- 
nal risk  or  for  a  lesser  term;  and  it  may 
cover  many  risks  or  only  one.  Indeed,  it 
may  indemnify  the  insurer  in  any  way  with- 
in the  limits  of  the  risks  it  has  taken. 

1  Joyce,  Ins.  S8  119-123,  131^. 

Reinsurance  is  a  legal  contract. 

Phwniw  I  its,  Co.  v.  Erie  d  W.  Transp.  Co. 
117  U.  S.  312,  29  L.  ed.  873,  6  Sup.  Ct.  Rep. 
750,  1176. 

The  laws  of  this  state  expressly  recognize 
the  propriety  of  reinsurance,  and  they  au- 
thorize our  own  fire  companies  to  make  such 
contracts. 

P.  L.  1852,  §  2,  p.  159;  2  Gen.  Stat.  §  15, 
p.  1746. 


United  States  and  territories."  It  was  held 
that  the  policy  was  not  void  on  account  of  the 
insured  not  having  an  insurable  interest  in  the 
property  at  the  time  the  policy  was  Issued.  In 
this  case  the  inile  In  marine  and  life  policies 
was  applied,  claiming  that  there  should  be  no 
distinction  between  them.  The  rule  was  also 
applied  that  has  been  held  In  insurance  upon 
goods  held  by  bailment  or  on  fluctuating  goods, 
as  merchandise,  grain,  and  live  stock. 

It  would  seem  that  the  character  of  the  prop- 
erty might  bring  it  within  the  exception  which 
has  already  been  recognized  in  case  of  fluctuat- 
ing property,  and  that  it  was  not  necessary  to 
create  a  new  exception  for  fire  policies  general- 
ly. There  are  a  few  cases,  however,  in  which 
such  exception  has  been  more  or  less  recog- 
nized. 

A  deed  was  made  in  escrow,  the  purchaser 
was  put  in  possession,  and  the  purchase  money 
was  withheld  until  the  taxes  were  paid,  and  on 
Che  day  of  Insurance  telegraphic  information 
was  ret^elycd  that  the  deed  was  in  the  bank  all 
right,  and  thereupon  the  application  was  is- 
sued, but  the  deed  was  not  taken  from  the  bank 
until  a  day  or  two  thereafter.  It  was  held 
that  the  equitable  owner,  being  entitled  to 
maintain  sn  action  for  the  legal  title,  could 
recover  on  the  policy.  Lingenfelter  v.  Phcenix 
Ins.  Co.  19  Mo.  App.  252.  In  this  case  the 
court  said :  **If  he  were  the  owner  at  the  time 
the  loss  occurred  this  is  suflicient.  Gaylord 
V.  Lamar  F.  Ins.  Co.  40  Mo.  17,  93  Am.  Dec. 
289;  Lycoming  F.  Ins.  Co.  v.  Haven,  05  U.  8. 
242,  24  L.  ed.  478.  There  was  no  fraud  prac- 
tised, or  intended  to  be  practised,  in  this  re- 
spect, by  plaintiff  on  the  defendant.  His  title 
was  good  to  the  property  when  the  loss  occur- 
red, and  the  defendant  should  perform  its  con- 
tract." 

So,  where  a  policy  Is  taken  "for  account  of 
whom  it  may  concern,"  extrinsic  evidence  may 
be  adduced  to  show  who  was  in  effect  the  par- 
ty concerned;  and  anyone  having  title  to  the 
property  at  the  time  of  the  loss  may,  if  he 
adopts  the  contract,  avail  himself  of  its  advan- 
tages, provided  that  it  shall  be  shown  that  his 
interest  was  within  the  contemplation  of  the 
party  providing  the  insurance.  Fire  Ins.  Asso. 
V.  Merchants*  &  Miners  Transp.  Co.  66  Md. 
339,  69  Am.  Rep.  162,  7  Atl.  905. 

In  Rex  V.  Insurance  Cos.  2  Phila.  357,  it 
was  held  that  where  a  policy  on  a  mortgage 
to  secure  such  sum  as  the  mortgagee  shall  here- 
after advance  "toward  completing  the  build- 
ings'* and  advances  were  repaid,  and  afterwards 
other  advances  made,  there  was  such  a  subsist- 
ing liability  to  enable  the  mortgagee  to  recover 
on  the  policy  of  Insurance.  The  court  does  not 
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further  discuss  the  Question  as  to  time  of  in- 
surable  interest. 

But  a  recovery  was  denied  where  the  plain- 
tiff claimed  that  the  proi>erty  was  his  property 
when  the  policy  was  issued,  although  it  had 
not  been  conveyed  to  him  at  the  time  the  same 
was  Issued.  Wlneland  v.  Security  Ins.  Co.  53 
Md.  276.  In  this  case  the  policy  provided  that 
if  the  assured  was  not  the  sole,  absolute,  and 
unconditional  owner  of  the  property  the  policy 
should  be  void,  if  the  fact  that  he  was  not  such 
owner  should  not  be  expressed  In  the  written 
portion  of  such  policy.  This  decision  was  on 
the  ground  that,  the  kind  of  title  not  being  ex- 
pressed in  the  policy,  the  insurance  was  only 
on   an   absolute  and  unconditional  fee  simple. 

If  the  assured  has  no  insurable  interest  when 
the  Insurance  is  effected,  a  subsequently  ac- 
quired interest  gives  him  no  claim  to  the  bene- 
fit of  the  policy.  Carpenter  v.  Providence 
Washington  Ins.  Co.  16  Pet.  495,  10  L.  ed. 
1044 ;  Howard  v.  Lancaster  Ins.  Co.  11  Can. 
Sup.  Ct.  Rep.  92.  In  this  latter  case  the  hold- 
er of  the  policy  had  no  Insurable  Interest  when 
the  policy  was  Issued,  and  after  acquiring  title 
to  the  property  he  had  the  policy  renewed.  It 
was  held  that  the  renewal  was  simply  a  con- 
tinuance of  the  original  contract,  which  was 
held  to  be  void. 

Under  a  policy  providing  that  it  shall  be 
void  if  the  interest  of  the  assured  shall  be  oth- 
er than  unconditional  and  sole  ownership,  and 
if  the  subject  of  insurance  l>e  a  building  on 
ground  not  owned  by  the  insured  in  fee  simple, 
a  recovery  cannot  be  had  where  the  Insured  at 
the  time  the  insurance  was  taken  out  had  no 
deed,  and  part  of  the  purchase  money  was  un- 
paid. Hubbard  v.  North  British  &  M.  Ins.  Co. 
57  Mo.  App.  1. 

This  was  on  the  ground  that  the  clause  in  the 
policy  was  a  warranty  as  to  title. 

So,  where  the  person  to  whom  the  policy 
was  issued  had  previously  conveyed  his  inter- 
est, and  the  policy  was  void  according  to  its 
terms,  a  subsequent  assignment  on  the  policy 
of  all  the  interest  to  the  grantee  assented  to 
by  the  insurance  company,  did  not  create  any 
liability.  McCluskey  v.  Frovldence  Washing- 
ton Ins.  Co.  126  Biass.  806. 

In  Home  Ins.  Co.  v.  Mendenhall,  164  111.  458, 
36  L.  IL  A.  374,  45  N.  E.  1078,  Affirming  64 
111.  App.  80,  it  was  said  that  if  the  assured 
had  no  insurable  interest  in  the  property  at 
the  time  the  policy  was  Issued  he  cannot  re- 
cover thereon.  In  this  case  it  was  held  that 
the  interest  of  the  assured  was  such  that  he 
suffered  pecuniary  loss  by  the  destruction  of 
the  premises,  and  therefore  he  had  an  Insur- 
flblc  Intwert  «t  the  time  the  pollcy#wa^if 
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The  contract  in  suit  is  not  a  wagering  con- 
tract and  is  not  void.  Wager  policies  are 
those  in  which  the  assured  has  no  interest 
in  the  subject  matter  insured,  but  only  an  in- 
terest in  its  loss  or  destruction. 

1  Joyce,  Ins.  S  148. 

In  marine  insurance  a  policy  may  be 
written  to  cover  property  in  which  the  in- 
sured has  not  at  the  time  any  insurable  in- 
terest, and  the  law  is  satisfied  if  such  inter- 
est is  acquired  before  the  happening  of  the 
loss. 

E.  Carver  Co.  v.  Manufaciurert^  Ins,  Co. 
6  Gray,  214;  Clark  t.  Biggins,  132  Mass. 
586;  Lincoln  ▼.  Boston  M.  Ins.  Co.  159  Mass. 
337,  34  K.  E.  456 ;  Arnold  v.  Pacific  Mut.  Ins. 
Co.  78  N.  Y.  7 ;  Continental  Ins.  Co.  ▼.  2Etna 
Ins.  Co.  138  N.  Y.  16,  33  N.  E.  724;  Beddall 
Y.  British  d  Foreign  Marine  Ins.  Co.  143  N. 
Y.  94,  37  K.  E.  613;  Imperial  Marine  Ins. 


Co.  y.  Fire  Ins.  Corp.  L.  R.  4  G.  P.  Div.  166; 
Rivaa  v.  Qerussi,  L.  R.  6  Q.  B.  Div.  222. 

In  fire  insurance  an  actual  present  inter- 
est in  the  insured  property  is  not  necessary 
to  support  a  policy. 

The  policy  issued  to  common  carriers, 
warehousemen,  and  the  like,  which  is  known 
as  a  "floating  policy,"  and  which  may  cover 
goods  in  which  the  insured  not  only  then  had 
no  interest,  but  where  the  subject  of  insur- 
ance may  not  then  exist  at  all,  by  means  of 
which  property  the  value  of  many  million* 
of  dollars  is  insured,  as  an  example. 

Siter  V.  Morrs,  13  Pa.  218. 

Insurance  on  a  changing  stock  of  goods  in 
a  store  is  held  to  cover  subsequently  ac- 
quired goods. 

Hooper  v,  Hudson  River  F.  Ins.  Co.  17  N. 
Y.  424;  Lee  v.  Howard  F.  Ins.  Co.  11  Gush. 
324 ;  MiUs  T.  Farmers^  Ins.  Co.  37  Iowa,  400 ; 


In  David  v.  Willlamsbargh  City  F.  Ins.  Co. 
7  Abb.  N.  C.  47«  where  it  was  held  that  the 
plaintiff  had  no  insurable  Interest  because  the 
title  came  through  a  fictitious  grantor,  the 
court  said :  "It  is  stated  in  the  case  that  there 
was  evidence  tending  to  show  that  at  the  time 
of  the  lire  the  plaintiff  was  In  possession  of  the 
property.  Had  It  appeared  that  she  had  had 
such  possession  at  the  date  of  the  policy,  that 
would  have  been  material,  and  the  continuance 
of  it  might  have  been  presumed.  But  posses- 
sion at  the  date  of  the  fire  does  not  In  any  sense 
touch  the  question  whether  she  had  any,  and, 
if  any,  what,  relation  to  the  property  when  the 
contract  of  insurance  was  made.*' 

Builders  who  undertake  to  build  and  receive 
compensation  upon  performance  of  the  work 
have  an  insurable  interest  in  the  work  so  far 
as  done  at  the  time  the  insurance  is  obtained. 
Protection  Ins.  Co.  v.  Hall,  15  B.  Mon.  411. 

II.  Interest  at  time  of  policy  and  at  time  of 
loss. 

The  general  rule  is  that  the  Insured  must 
have  an  Insurable  interest  in  the  property  both 
at  the  time  of  the  insurance  and  at  the  time 
of  the  loss.  Chrisman  v.  State  Ins.  Co.  16  Or. 
283,  18  Pac.  466;  Commercial  F.  Ins.  Co.  v. 
Capital  City  Ins.  Co.  81  Ala.  820,  60  Am.  Rep. 
162,  8  So.  222 ;  Carpenter  v.  Providence  Wash- 
ington Ins.  Co.  16  Pet.  495,  10  L.  ed.  1044; 
Home  Ins.  Co.  v.  Smith  (Tex.  Civ.  App.)  29  S. 
W.  264;  Sadler's  Co.  v.  Badcock,  1  Wlls.  10; 
Sheppard  v.  Peabody  Ins.  Co.  21  W.  Va.  868; 
Manley  v.  Insurance  Co.  of  N.  A.  1  Lans.  20; 
Swift  V.  Vermont  Mut.  F.  Ins.  Co.  18  Vt.  305. 

In  Chrisman  v.  State  Ins.  Co.  16  Or.  283.  18 
Pac.  466,  the  court  said :  '*The  principle  is  of 
universal  application,  and,  so  far  as  I  have  been 
able  to  discover,  without  an  exception,  that  the 
insured  must  have  an  Insurable  interest  in  the 
property,  both  at  the  time  of  the  insurance 
and  at  the  time  of  the  loss.  The  contract  of 
insurance  against  loss  by  Are  being  one  purely 
of  indemnity,  unless  such  interest  exist,  the 
assured  Is  not  Injured." 

To  maintain  an  action  on  a  policy  of  Insur- 
ance there  must  have  been,  when  the  policy 
was  taken  out  and  when  the  loss  occurred,  such 
ownership  or  right  as  amounts  to  an  Insurable 
interest,  and  the  plaintiff  must  show  himself 
entitled  to  assert  that  Interest.  Commercial  F. 
Ins.  Co.  V.  Capital  City  Ins.  Co.  81  Ala.  820, 
60  Am.  Rep.  162.  8  So.  222. 

And  under  a  policy  proyldlng  that  the  entire 
policy  shall  be  void  If  the  subject  of  the  Insur- 
ance be  buildings  upon  grounds  not  owned  by 
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the  Insured  In  fee  simple,  It  was  held  that  no 
recovery  could  be  had  where  the  Insured  at  the 
time  of  the  contract  of  insurance  and  the  de- 
struction of  the  property  by  the  fire  had  no  title 
to  the  buildings  and  the  land  upon  which  they 
were  situated.  Home  Ins.  Co.  v.  Smith  (Tex. 
Civ.  App.)  29  8.  W.  264. 

In  Sheppard  v.  Peabody  Ins.  Co.  21  W.  Va. 
868,  It  was  held  that  an  administrator  having 
an  Insurable  Interest  In  the  property  might 
take  out  a  policy  on  the  real  estate,  and  would 
have  the  right  to  enforce  payment  In  case  of 
fire,  and  the  Insurance  company  had  no  right 
to  require  him  to  seek  the  payment  of  his  debt 
elsewhere;  but  If  the  debts  had  been  paid  he 
could  not  recover  on  the  policy,  as  he  would 
have  no  continuing  insurable  interest.  The 
court  said:  **Thls  Interest  must  be  existing, 
as  a  general  rule,  both  when  the  policy  Is  Is- 
sued and  when  the  loss  occurred.  But  it 
would  be  a  great  error  to  assume  that  by  an 
insurable  interest  Is  meant  property  In  the  sub- 
ject Insured.  The  assured  has  in  his  property 
insured  an  Insurable  Interest,  whenever  he 
holds  such  a  relation  to  It  that  Its  destruc- 
tion by  fire  would  Involve  him  In  pecuniary 
loss,  or  would  Involve  others  In  pecuniary  loss, 
for  whom  he  acts  or  whom  he  represents.  As, 
for  Instance,  a  common  carrier  has  an  Insurable 
interest  In  the  goods  carried  by  him,  which 
he  may  insure  to  their  full  value,  without  re- 
gard to  his  liability  to  the  owner  of  the  gooda" 

In  Manley  v.  Insurance  Co.  of  N.  A.  1 
Lans.  20,  the  court  said:  "It  is  never  neces- 
sary to  insert  in  a  policy  of  Insurance  the  con- 
dition that  It  shall  become  void  in  case  of  a 
sale  or  transfer  of  the  insured  property  with- 
out the  consent  of  the  company.  Such  is  the 
legal  effect,  in  the  absence  of  any  condition. 
The  contract  of  insurance  Is  personal,  and  la 
for  Indemnity,  and  If  the  assured  has  trans- 
ferred the  subject  of  the  Insurance  before  loss, 
he  has  no  longer  any  Interest  In  the  property. 
A  party  obtaining  insurance  must  have  an  in- 
surable interest  or  the  policy  will  be  void  from 
the  beginning,  and,  as  the  contract  Is  one  of 
indemnity,  he  must  have  an  Interest  In  the 
thing  destroyed  at  the  time  it  was  destroyed ; 
otherwise  he  has  sustained  no  loss.  These  are 
elementary  principles  in  the  law  of  insurance." 

In  Swift  V.  Vermont  Mut.  F.  Ina  Co.  18  VL 
305,  holding  that  an  equitable  estate  in  fee 
simple  is  an  insurable  Interest,  Redfleld,  J.^ 
who  delivered  the  opinion,  says  In  the  footnote 
to  the  case :  "No  doubt  in  this  state  the  law. 
In  that  respect,  will  require  that  the  assured 
should  have  an  Interest,  both  at  the  time  of  the 
insurance  and  the  loss,  the  same  as  under  the 
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Western  d  A.  Pipe  Lines  ▼.  Home  Ins.  Co. 
145  Pa.  346,  22  Atl.  666;  Sawyer  v.  Dodge 
County  Mut.  Ins.  Co.  37  Wis.  503,  538,  et 
seq. 

An  insurable  interest,  subsisting  during 
the  risk  and  at  the  time  of  the  loss,  is  suffi- 
cient. 

Hooper  v.  Robinson,  98  U.  S.  628,  25  L.  ed. 
219. 

Under  the  law  of  reinsurance  the  law  is 
satisfied  if  an  insurable  interest  exists  be- 
fore or  at  the  time  of  the  loss. 

Imperial  Marine  Ins  Co.  v.  Fire  Ins. 
Corp.  L.  R.  4  C.  P.  Div.  169;  Boston  Ins.  Co. 
V.  Globe  F.  Ins.  Co.  174  Mass.  229,  64  K.  E. 
543. 

Mr.  Cliarlea  Ii.  Oorbin  also  for  plaintiff 
in  error. 

Messrs.  Oolie  &  Swayse,  for  defendant 
in  error: 


The  contract  was  an  entirety  and  was  not 
supported  as  to  part  by  an  insurable  inter- 
est in  the  plaintiff  at  the  time  of  the  making 
of  the  contract. 

The  law  in  relation  to  marine  insurance 
is,  and  always  has  been,  radically  different 
from  that  of  fire  insurance. 

Boston  Ins.  Co.  v.  Globe  F.  Ins.  Co.  174 
Mass.  229,  54  N.  E.  543;  Imperial  Marine 
Ins.  Co.  y.  Fire  Ina.  Corp.  L.  R.  4  C.  P.  Div. 
166;  Stephens  y.  Australasian  Ins.  Co.  L. 
R.8C.  P.18. 

The  requirement  of  an  insurable  interest 
on  the  part  of  the  insurer  in  the  property 
insured,  at  the  time  of  the  making  of  the 
contract  as  well  as  at  the  time  of  the  loss, 
has  always  been  the  essential  of  a  valid  fire 
insurance  contract. 

Chitty,  9th  Am.  ed.  1844,  vol.  2,  p.  537; 
Sussex  County  Mut.  Ins.  Co.  y.  Woodruff, 


English  statute.  But,  by  referring  to  the  Bng- 
lish  cases  upon  this  subject,  it  will  be  seen 
that  the  courts  there  have  been  very  liberal 
in  maintaining  policies,  where  the  assured  real- 
ly bad  anything  at  hazard  In  the  subject-mat- 
ter of  the  insurance.  And  It  will  be  found, 
by  an  examination  of  the  cases,  that  there  this 
whole  question  of  interest,  which  has  been  so 
much  discussed  in  cases  upon  insurance.  Is 
made  to  turn  upon  this  point,  whether  the  as- 
sured really  had  anything  at  hazard ;  whether 
the  contract  was  an  indemnity  against  a  possi- 
ble loss,  or  was  a  mere  wager  upon  the  happen- 
ing of  an  event  which.  In  Itself,  was  indiffer- 
ent to  the  assured.*' 

The  declaration  should  allege  that  the  in- 
sured had  an  interest  in  the  property  at  the 
time  of  Insurance  and  also  at  the  time  of  loss. 
PbGcnix  Ins.  Co.  v.  Stark.  120  Ind.  444,  22  N. 
E.  413 :  Dlckerman  v.  Vermont  Mut.  F.  Ins.  Co. 
67  Vt.  99,  30  Atl.  808 ;  Western  Assur.  Co.  v. 
Koontz,  17  Ind.  App.  60,  46  N.  E.  95 ;  Quarrier 
V.  Peabody  Ins.  Co.  10  W.  Va.  507,  27  Am. 
Bep.  582;  Dunlop  v.  JEtna  Ins.  Co.  2  U.  C.  C. 
P.  252;  Phoenix  Ins.  Co.  v.  Benton,  87  Ind. 
182. 

And  the  omission  of  an  averment  of  owner- 
ship at  the  time  of  the  loss  will  prevent  evi- 
dence showing  such  ownership  at  the  time  of 
the  loss.  Western  Assur.  Co.  v.  Koontz,  17 
Ind.  App.  60,  46  N.  B.  95. 

The  character  of  the  Interest  need  not  be 
specified.  Quarrier  v.  Peabody  Ins.  Co.  10  W. 
Va.  507,  27  Am.  Rep.  582. 

A  declaration  in  a  policy  of  Insurance  set- 
ting out  a  statement  of  facts  from  which  it 
might  be  inferred  that  the  insurance  was  ef- 
fected for  the  Joint  benefit  of  plalntiflC  and  an- 
other was  held  bad  in  not  distinctly  averring 
the  interest  of  the  other,  and  that  the  action 
was  brought  in  the  Joint  account  of  the  plain- 
tiff and  the  other.  Dunlop  v.  Mtna,  Ins.  Co. 
2  U.  C.  C.  P.  252.  In  this  case  the  court  said : 
"The  main  ground  on  which  I  think  the  de- 
murrer good  is  the  omission  by  the  plaintiff 
of  the  averment  of  any  interest  in  Gibson  at 
the  time  of  the  policy,  or  at  the  time  of  the 
fire  or  loss,  although  in  other  respects  the  dec- 
laration is  framed  as  if  he  were  a  party  insured 
and  for  whose  benedt  the  action  was  brought." 

In  Phoenix  Ins.  Co.  v.  Benton,  87  Ind.  132, 
where  It  was  held  to  be  not  necessary  in  a 
complaint  upon  an  open  policy  against  loss  by 
fire  to  allege  the  value  of  the  property  when  the 
insurance  was  taken  out,  but  that  the  value 
at  the  time  of  the  loss  must  be  alleged,  it  was 
also  held  that  It  was  necessary  to  allege  own- 
ership, both  when  the  insurance  was  taken  and 
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when  the  loss  occurred.  In  this  case  it  was 
said :  "There  is  no  direct  averment  in  this 
complaint  of  appellee's  interest  in  the  insured 
property,  either  at  the  time  of  the  insurance 
or  at  the  time  of  the  loss,  except  by  way  of 
recital  other  than  that  contained  in  the  appli- 
cation and  policy  which  are  made  parts  of 
the  complaint.  This  is  perhaps  sufficient  to 
require  an  issue  to  be  presented  by  the  appel- 
lant in  its  answer  as  to  the  interest  of  appel- 
lee In  the  insured  property  at  the  date  of  the 
insurance.'* 

In  the  following  cases  It  is  held  that  the  in- 
sured may  recover  if  he  has  an  interest  in  the 
property  at  the  time  of  insurance  and  also  at 
the  time  of  the  loss:  Andes  Ins.  Co.  v.  Fish, 
71  111.  620 ;  Franklin  M.  &  F.  Ina  Co.  v.  Drake, 
2  B.  Hon.  47;  Mutual  F.  Ins.  Co.  v.  Wagner 
(Pa.)  1  Cent.  Rep.  228,  7  Atl.  103;  Trade  Ins. 
Co.  V.  Barracliff,  45  N.  J.  L.  543,  46  Am.  Rep. 
792 ;  Franklin  F.  Ins.  Co.  v.  Flndlay,  6  Whart. 
483,  89  Am.  Dec.  480;  Walsh  v.  Fire  Asso.  of 
Philadelphia,  127  Mass.  883;  Shotwell  v.  Jef- 
ferson Ins.  Co.  6  Bosw.  247;  Power  v.  Ocean 
Ins.  Co.  19  La.  28.  36  Am.  Dec.  665;  Cone  v. 
Niagara  F.  Ina  Co.  60  N.  Y.  619:  Strong  v. 
Manufacturers'  Ins.  Co.  10  Pick.  40,  20  Am. 
Dec.  507 ;  McCutcheon  v.  Ingraham,  32  W.  Va. 
378,  9  S.  B.  260;  Washington  F.  Ins.  Co.  v. 
Kelly,  82  Md.  421,  8  Am.  Rep.  149;  Franklin 
F.  Ins.  Co.  V.  Coates.  14  Md.  285 ;  Allen  v.  Mut- 
ual F.  Ins.  Co.  2  Md.  Ill;  Royal  Ins.  Co.  v. 
Stinson,  103  U.  B.  26,  26  L.  ed.  473 ;  King  v. 
State  Mut.  F.  Ins.  Co.  7  Cush.  1,  54  Am.  Dec. 
683 ;  Caldwell  v.  Stadacona  F.  &  L.  Ins.  Co.  11 
Can.  Sup.  Ct.  Rep.  212 ;  People  v.  Liverpool, 
L.  &  G.  Ins.  Co.  2  Thomp.  &  C.  268;  Park  v. 
Phoenix  Ins.  Co.  19  U.  C.  Q.  B.  110;  Hand  v. 
Willlamsburgh  City  F.  Ins.  Co.  57  N.  Y.  41. 

In  the  absence  of  fraud  or  mistake,  or  when 
not  otherwise  limited  by  the  policy,  the  insured 
is  entitled  to  recover  if  he  has  an  insurable 
Interest  at  the  time  the  policy  is  obtained,  and 
also  at  the  time  of  the  loss,  whether  that  in- 
terest is  a  title  in  fee  simple,  for  life,  or  only 
equitable.     Andes  Ins.  Co.  v.  Fish,  71  111.  620. 

So,  If  the  Insured  had  an  insurable  interest 
at  the  time  of  the  insurance,  and  also  at  the 
time  of  the  loss,  he  has  a  right  to  recover  the 
whole  amount  of  damage  to  the  property,  not 
exceeding  the  sum  insured,  without  regard  to 
the  value  of  the  assured's  interest  in  the  prop- 
erty. The  amount  of  the  recovery  will  depend 
on  the  interest  intended  to  be  insured,  provided 
it  be  covered  by  the  policy.  Franklin  M.  &  F. 
Ins.  Co.  V.  Drake,  2  B.  Mon.  47. 

And  where  the  defense  was  that  the  assured 
had  no  insurable  interej^  .^  |^e  property  a|t^ 
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26  N.  J.  L.  641 ;  Trenton  Mut.  L.  d  F.  Ins. 
Co.  V.  Johnson,  24  N.  J.  L.  578;  Vivar  v. 
Supreme  Lodge  of  K.  of  P.  62  N.  J.  L.  469, 
20  Ail.  36;  Meyers  v.  Schumann,  64  N.  J. 
Eq.  414;  Martin  v.  Franklin  F.  Ins.  Co.  3S 
N.  J.  L.  142;  Trade  Ins.  Co.  v.  Barracliff, 
46  N.  J.  L.  643;  Angell,  Fire  &  L.  Ins.  2d 
ed.  §  65;  1  May,  Ins.  3d  ed.  §  100;  1 
Wood,  Fire  Ins.  2d  ed.  S  266;  1  Biddle,  Ins. 
§  155. 

Wager  contracts  were  declared  illegal  as 
contrary  to  the  policy  of  the  comi|^on  law  as 
early  as  the  case  of  Ooddart  ¥•  Oarrett,  2 
Vern.  269. 

Amory  v.  Oilman,  2  Mass.  1. 

They  are  against  public  policy. 

Greenhood,  Public  Policy,  p.  238. 

Wager  marine  policies  have  been  sus- 
tained. 


Clendining  v.  Church,  3  Gai.  141 ;  Juhel  T» 
Church,  2  Johns.  Gas.  333. 

But  it  is  universally  understood  that  the 
wager  fire  policies  are  void. 

Freeman  v.  Fulton  F.  Ins.  Co.  14  Abb.  Pr. 
398;  Dadmun  Mfg.  Co.  v.  Worchester  Mut. 
F.  Ins.  Co.  11  Met.  429;  Howes  v.  Union  Ins. 
Co.  16  La.  Ann.  236;  Pritchet  ▼.  Insurance 
Co.  of  N.  A.Z  Yeates,  468;  Bersch  v.  Sinnis- 
sippi  Ins.  Co.  28  Ind.  64;  Angell,  Ins.  8  66a. 

Upon  strong  objections  on  the  grounds  of 
public  policy  to  all  gaming  contracts  and  es- 
pecially to  contracts  which  would  create  a 
temptation  to  destroy  life  or  property,  such 
policies,  without  interest,  are  properly  held 
to  be  void. 

King  v.  State  Mut.  F.  Ins.  Co.  7  Gush.  10, 
64  Am.  Dec.  683;  Sadler's  Co.  v.  Badoock,  2 
Atk.  664;  Chrisman  v.  State  Ins.  Co.  16  Or. 


the  time  the  Insurance  was  taken  or  at  the  time 
of  the  fire,  It  was  held  that  one  who  has  such 
a  direct  pecuniary  Interest  In  a  building  that  he 
will  be  damaged  by  the  destruction  of  the  build- 
ing has  an  insurable  interest.  Mutual  F.  Ins. 
Co.  V.  Wagner  (Pa.)  1  Cent.  Rep.  223,  7  Atl. 
108. 

And  where  a  husband  Insured  In  his  name  and 
with  his  wife's  authority  real  and  personal 
property  In  which  he  had  an  Interest,  and  the 
policy  did  not  require  the  amount  of  his  In- 
terest to  be  stated,  It  was  held  that,  having 
an  Interest  at  the  making  of  the  contract  and 
at  the  time  of  the  loss,  the  only  question  re- 
maining was  as  to  the  amount  of  recovery.  The 
amount  of  recovery  will  depend,  not  on  the  loss 
happening  to  the  Individual  interest  of  the  as- 
sured, but  the  damage  accruing  to  whatever 
Interests  are  covered  by  the  policy  so  far  as 
the  assured  represents  those  interests,  whether 
as  his  own  or  by  the  precedent  authority  or  sub- 
sequeht  ratification  of  others.  Trade  Ins.  Co. 
V.  Barracllir,  45  N.  J.  L.  643,  46  Am.  Rep.  792. 

And  the  assured  may  recover  where  goods  of 
the  assured  are  levied  on  by  a  sheriff  and  left 
in  the  store,  the  sheriff  taking  the  key,  and  a 
fire  occurs.  Franklin  F.  Ins.  Co.  v.  Flndlay, 
6  VVhart.  483,  89  Am.  Dec.  430. 

It  was  contended  that  as  the  policy  operated 
only  In  favor  of  the  assured  personally,  and 
not  on  the  goods,  and  as  the  assured  must  have 
the  same  Interest  or  right  In  them  at  the  time 
of  the  loss  that  he  had  at  the  time  of  obtaining 
the  policy,  the  selsure  devested  the  assured  of 
the  right  of  property.  But  the  court  held  that 
the  assured  need  not  have  at  the  time  of  the 
loss  the  same  Interest  In  the  goods  that  he  had 
at  the  time  he  procured  the  policy,  and  he  may 
recover  on  the  policy  for  the  loss  of  a  dimin- 
ished Interest. 

A  party  procured  a  policy  against  loss  by  fire 
"on  his  dwelling  house"  having  previously  con- 
veyed the  land  by  warranty  deed  to  secure  a 
surety,  and  the  grantee  gave  a  defeasance  which 
was  not  recorded  and  after  the  fire  reconveyed 
the  land  to  the  grantor.  It  was  held  that  he 
had  an  Insurable  Interest  at  the  time  the  policy 
was  Issued,  which  continued  until  the  prop- 
erty was  destroyed  by  fire,  in  the  absence  of 
any  stipulation  to  the  contrary.  Walsh  v.  Fire 
Asso.  of  Philadelphia,  127  Mass.  383. 

A  policy  provided  that  in  case  of  any  trans- 
fer or  termination  of  the  Interest  of  the  as- 
sured, either  by  sale  or  otherwise,  without  the 
consent  of  the  Insurers  manifest  In  writing,  the 
policy  should  be  void.  The  Insured  contracted 
to  sell  the  property  and  to  insure  the  premises 
for  the  benefit  of  the  buyer,  who  took  posses- 
sion of  the  premises,  and  after  the  first  payment 
52  L.  R.  A. 


was  made  the  premises  were  burned,  and  the 
company  had  no  notice  of  the  contract.  It  was 
held  that  the  insured  was  only  entitled  to  re- 
cover to  the  extent  of  the  unpaid  purchase 
money  and  interest  thereon.  Shotwell  v.  Jef- 
ferson Ins.  Co.  6  Bosw.  247.  In  this  case  the 
cpurt  said:  **There  must  be  an  Insurable  in- 
terest, not  only  at  the  date  of  the  policy,  but 
at  the  time  of  the  loss,  to  entitle  the  plaintiff 
to  recover.  The  plaintiff,  although  he  con- 
tinued vested  with  the  legal  title,  retained  noth- 
ing of  an  insurable  interest  in  the  property  but 
for  the  unpaid  purchase  money.  We  may  treat 
this  interest  as  continuing.  The  policy  re- 
mained in  force  pro  tanto.  By  the  successive 
payments  the  original  entire  right  in  the  sub- 
ject has  been  abridged  and  parted  with,  and 
the  insurable  Interest  diminished." 

It  is  sufficient  if  the  insured  has  an  interest 
or  property  in  the  thing  insured  at  the  time  of 
the  insurance  and  at  the  happening  of  the  loss. 
Power  V.  Ocean  Ins.  Co.  19  La.  28,  86  Am.  Dec. 
665.  In  this  case  the  insured  had  sold  the 
property  covered  by  the  policy,  and  afterwards 
taken  It  back  on  account  of  nonpayment  of  her 
vendee,  and  was  in  possession  at  the  time  of 
the  loss.  The  policy  provided  that  "the  in- 
terest of  the  insured  in  the  policy  is  not  assign- 
able unless  by  consent  of  this  corporation, 
manifested  in  writing:  and  In  casei>f  any  trans- 
fer or  termination  of  the  Interest  of  the  insured, 
either  by  sale  or  otherwise,  without  such  con- 
sent, this  policy  shall  from  thenceforth  be  void 
and  of  no  effect.'* 

And  where  a  policy  was  issued  to  the  owner 
payable  to  an  encumbrancer,  who  also  procured 
an  assignment  of  a  sheriff's  certificate  on  Ju- 
dicial sale,  it  was  held  that  the  owner  retained 
the  legal  title  to  the  premises  until  the  expira- 
tion of  fifteen  months,  and  as  this  did  not  ex- 
pire until  after  the  fire,  his  title  continued  un- 
til after  the  fire,  and  that  he,  until  that  event, 
had  a  pecuniary  interest  in  the  premises  which 
was  affected  by  the  destruction  by  fire.  Cone 
V.  Niagara  F.  Ins.  Co.  60  N.  Y.  610. 

And  where  the  Insured  in  an  application 
stated  the  house  to  be  his  own  property,  but  no 
inquiry  was  made  as  to  the  state  of  his  title,  and 
the  house  had  been  mortgaged  and  the  equity  of 
redemption  been  seized  in  the  execution,  it  was 
held  that  he  had  an  interest,  and  the  value  of 
his  interest  in  the  property  was  not  material. 
It  was  also  held  that  if  he  had  an  Insurable  in- 
terest at  the  time  the  policy  was  effected,  and 
an  Interest  also  at  the  time  of  the  loss,  he  was 
entitled  to  recover  the  whole  amount  of  dam- 
age to  the  property  not  exceeding  the  sum  in- 
sured. Strong  V.  Manufacturers'  Ins.  Co.  10 
Pick.  40.  20  Am.  ^fe|J|.y(^OOgle 
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2&8,  18  Pac  466;  Dickerman  ▼.  Vermont 
MuU  F.  Ins,  Co.  67  Vt.  99,  30  Ail.  808;  Rider 
▼.  Ocean  Ins.  Co.  20  Pick.  259;  French  v. 
Hope  Ins.  Co.  16  Pick.  397;  Hancox  v.  Fish- 
ing Ins.  Co.  3  Sumner,  142,  Fed.  Cas.  No.  6,- 
013;  Harness  v.  National  F.  Ins.  Co.  62  Mo. 
App.  245;  Hoxoard  ▼.  Albany  Ins.  Co.  3 
Denio,  301 ;  Tallman  ▼.  Atlantic  F.  d  M.  Ins. 
Co.  3  Keyes,  87;  Fenn  v.  New  Orleans  Mut. 
L.  Ins.  Co.  53  Ga.  578 ;  Andes  Ins.  Co.  v.  Fish, 
71  111.  620;  Illinois  Mut.  F.  Ins.  Co.  ▼.  Mar- 
seilles Mfg.  Co.  6  111.  236;  Bersch  v.  Sinnis- 
sipjn  Ins.  Co.  28  Ind.  64;  Home  Ins.  Co.  ▼. 
Duke,  75  Ind.  535 ;  Ayres  v.  Hartford  F.  Ins. 
Co.  17  Iowa,  176,  85  Am.  Dec.  553;  Alliance 
Marine  Assur.  Co.  v.  Louisiana  State  Ins. 
Co.  8  La.  1,  28  Am.  Dec.  117 ;  Clark  v.  Dwell- 
ing-House  Ins.  Co.  81  Me.  373,  17  Atl.  303; 
French  v.  Rogers,  16  N.  H.  177;  Murdoch 
V.  Chenango  County  Mut.  Ins.  Co.  2  N.   Y. 


210;  Pedbody  ▼.  Washington  County  Mut. 
Ins.  Co.  20  Barb.  339;  Freeman  v.  Fulton 
F.  Ins.  Co.  38  Barb.  247;  Pritchet  v.  Insur- 
ance Co.  of  N.  A.Z  Yeates,  458;  Agricultural 
Ins.  Co.  V.  Montague,  38  Mich.  548,  31  Am. 
Rep.  326;  Phosnix  Ins.  Co.  v.  Benton,  87  Ind. 
132;  Hooper  v.  Hudson  River  F.  Ins.  Co.  17 
N.  Y.  424. 

Considered  as  a  contract  of  reinsurance, 
the  authorities  are  even  stronger  against  it, 
because  the  settled  law  in  relation  to  rein- 
surance is  that  a  valid  reinsurance  fire 
policy  cannot  be  issued  except  against  an  ex- 
isting policy  outstanding  on  the  part  of  the 
reinsurer. 

Commonwealth  Ins.  Co.  v.  Olobe  Mut.  Ins. 
Co.  35  Pa.  475;  3  Kent's  Com.  278;  Insur- 
ance Co.  of  N.  A.  V.  Hibemia  Ins.  Co.  140  U. 
S.  565,  35  L.  ed.  517,  11  Sup.  a.  Rep.  909; 
Mutual  Safety  Ins.  Co.  v.  Hone,  2  N.  Y.  235; 


In  McCntcheon  t.  Ingraham,  82  W.  Va.  378, 
0  S.  E.  200,  where  the  vendee  insured  and  con- 
tracted to  surrender  the  property  and  give  op 
the  deed,  the  purchase  money  not  having  been 
paid,  and  a  Are  occurred  before  possession  was 
tendered  back,  it  was  held  that  the  vendee  had 
an  insurable  interest  in  the  real  estate  both  at 
the  time  the  property  was  Insured  and  at  the 
time  the  loss  occarred,  and  that  she  was  entitled 
to  the  Insurance  money  as  between  herseif  and 
the  vendor. 

It  is  necessary  that  the  insured  should  have 
an  Interest  in  the  property  Insured,  not  only 
at  the  time  of  the  insurance,  but  when  the  loss 
by  fire  occurs:  and  it  was  held  that  a  contract 
for  the  sale  or  conveyance,  not  devesting  the 
title  of  the  vendor  and  vesting  the  same  In  the 
vendee,  was  not  a  breach  of  the  proviso  pro- 
hibiting a  sale.  Washington  F.  Ina.  Co.  v. 
Kelly.  82  Md.  421,  8  Am.  Rep.  140.  In  this 
case  it  was  said  that,  if  the  Insured  sell  the 
property  and  transfer  all  his  interest,  or  as- 
sign all  Interest  in  the  property  before  the  loss 
happens,  he  cannot  recover  at  common  law,  nor 
under  a  policy  prohibiting  the  sale  or  convey- 
ance of  the  property  or  an  assignment  of  the 
policy  without  the  consent  of  the  company. 
But  that  "It  is  not  any  change  or  modification 
in  the  title  to  the  property  that  will  avoid 
the  policy,  or  any  reduction  of  the  Interest  from 
an  absolute  to  a  qualified  Interest.*' 

And  a  materialman  having  a  lien  under  the 
statute  at  the  time  of  making  the  policy  and 
St  the  time  of  the  fire  may  recover  on  an  in- 
surance of  his  Interest,  although  the  legal  and 
equitable  estate  belongs  to  a  party  who  used  the 
lumber  in  building  the  house.  Franklin  F.  Ins. 
Co.  T.  Coate%  14  Md.  285. 

So,  where  the  Insured  at  the  time  of  the  in- 
surance, and  also  when  the  property  was  de- 
stroyed, had  a  lien  which  was  an  Insurable  In- 
terest, the  policy  was  held  to  be  valid.  Allen 
V.  Mutual  F.  Ins.  Co.  2  Md.  111. 

In  Royal  Ins.  Co.  v.  Stlnson,  103  U.  8.  25,  26 
L.  ed.  473,  where  it  was  held  that  a  party  hav- 
ing a  mechanic's  lien  on  buildings  erected  by 
him  on  land  covered  by  mortgage  has  an  In- 
surable Interest,  it  was  said  that  "if  the  plain- 
tiff had  an  Insurable  Interest  at  the  time  of 
Issuing  the  policy  and  at  the  time  of  the  loss, 
equal  to  the  amount  Insured,  he  had  a  complete 
and  absolute  csuse  of  action  against  the  de- 
fendants; and  it  was  no  concern  of  theirs 
whether  he  farther  prosecuted  his  lien  or  not, 
unless  they  desired  to  be  subrogated  to  his 
rights,  snd  gave  him  notice  to  that  effect." 

A  mortgagee  insuring  for  his  own  benefit 
and  paying  the  premium  out  of  his  own  fund, 
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if  loss  occurs,  has  prima  facie  a  good  right  to 
recover  where  he  has  the  same  Insurable  In- 
terest at  the  time  of  the  loss  which  he  had  at 
the  time  of  the  contract  of  Insurance.  He  may 
recover  the  total  loss,  and,  In  the  absence  of 
any  contract,  he  may  recover  without  assign- 
ing his  mortgage  to  the  Insurers.  King  v.  State 
Mut.  F.  Ins.  Co.  7  Cush.  1,  64  Am.  Dec.  683. 

A  recovery  was  allowed  on  a  policy  held  by 
the  mortgagee  although  the  mortgagor  had 
given  a  deed  to  B.,  who  had  reconveyed  to  the 
mortgagor's  wife.  Caldwell  v.  Stadacona  F.  ft 
L.  Ins.  Co.  11  Can.  Sup.  Ct.  Bep.  212.  In  this 
case  the  court  said:  "All  that  is  required  is 
that  the  Insured  should  have  an  interest  at  the 
time  of  the  insurance  and  at  the  time  of  the 
loss ;  and  as  to  that  Interest,  while  there  can  be 
no  doubt  the  party  Insured  must  have  an  in- 
surable interest  in  the  subject  Insured,  or  he 
can  sustain  no  loss,  and  therefore  if  the  Insured 
parts  with  his  Interest  before  loss  happens  so 
that  he  has  no  Interest  left  at  the  time  of  the 
loss  he  cannot  recover,  yet  if,  pending  the  con- 
tinuance of  the  policy  and  before  loss,  be  ac- 
quli-es  an  interest,  the  policy  suspended  while 
he  had  no  Interest  revlvea" 

In  People  v.  Liverpool,  L.  ft  O.  Ina  Co.  2 
Thomp.  ft  C.  268,  it  was  objected  that  plaintiff 
had  no  title  or  insurable  Interest  In  the  build- 
ing at  the  time  of  the  insurance  or  fire ;  but  It 
was  held  that  this  objection  was  not  well 
taken.  The  court  said  that  this  point  was  not 
very  fully  argued  and  no  sufllclent  reason  given 
for  upholding  the  nonsuit  upon  any  such 
ground.  "It  Is,  however,  a  complete  answer 
to  this  position  to  say  that  the  state  was  In 
possession,  and  even  without  title  had  a  right 
to  insure  In  their  own  name  for  the  benefit  of 
the  real  owners,  and  to  bring  this  action  as 
trustees  of  an  express  trust." 

And  where  the  plaintiff  at  the  time  of  effect- 
ing the  policy  was  Interested  in  the  property 
insured,  and  his  interest  was,  before  the  loss, 
assigned  to  B.,  which  assignment  was  accepted 
by  the  Insurance  company,  and  until  the  loss  B. 
continued  Interested  and  the  plaintiff  as  trus- 
tee for  him,  it  was  held  that  the  plaintiff  was 
entitled  to  recover.  Park  v.  Phoenix  Ina  Co. 
10  U.  C.  Q.  B.  110. 

And  where  the  owner  leased  the  property 
and  gave  the  lessee  the  privilege  of  purchasing, 
and  took  an  Insurance  policy  In  his  own  name 
payable  to  the  lessee,  who  after  the  fire  assigned 
all  claim  to  the  owner,  It  was  held  that  the 
lessor  had  an  Insurable  Interest,  both  at  the 
time  of  the  insurance  and  at  the  time  of  the 
fire,  to  the  full  extent  of  the  damage  to  the 


building  Insured;  that  under  and  by  virtue' 
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Philadelphia  Ins,  Co,  v.  Wtishington  Ins.  Co. 
23  Pa.  250;  New  York  Bowery  F.  Ins.  Co.  v. 
New  York  F.  Ins,  Co.  17  Wend.  359. 

There  cannot  be  reinsurance,  if  there  is 
not  insurance  to  be  insured  against. 

Ocean  Ins.  Co.  ▼.  Sun  Mut.  Ins.  Co.  15 
Blatchf.  249,  Fed.  Cas.  No.  10,408;  1  May, 
Ins.  3d  ed.  §  11;  Joyce,  Ins.  8  112;  Phillips, 
Ins.  3d  ed.  9  376. 

A  mere  expectation,  or  a  possibility  of  an 
interest  in  the  subject  of  insurance,  will  not 
constitute  an  insurable  interest. 

Macarty  v.  Commercial  Ins.  Co.  17  La. 
365 ;  Porter,  Ins.  p.  41 ;  Lucena  v.  Craufurd, 
2  Bos.  &  P.  295;  1  Biddle,  Ins.  p.  70. 

Guinmere,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  brought  by  the  plaintiff 
in  error   against   Merz   to   recover  upon   a 


policy  of  insurance  by  the  terma  of  wblch 
Merz  and  twenty-four  other  persons  and 
firms,  who  had  formed  an  organization 
known  as  a  "Fire  Lloyd's,"  under  the  act  of 
March  25,  1895  (2  Gen.  Stat.  p.  1784), 
agreed,  for  a  consideration  of  $3,000,  to  rein- 
bure  the  plaintiff  in  error  for  the  term  of 
time  from  the  30th  day  of  September,  1897, 
at  midnight,  to  the  31st  day  of  December, 
1897,  at  midnight,  against  all  direct  loss  or 
damage  by  fire,  to  an  amount  not  exceeding 
in  the  agffr^te  the  sum  of  $25,000,  nor  ex- 
ceeding the  interest  of  the  assured  in  said 
property,  "to  the  following  described  prop- 
erty, to  wit,  reinsurance  of  the  Sun  Insur- 
ance Office  of  London,  being  a  reinsurance 
of  the  liability  of  the  Sun  Insurance  Office 
for  claims  for  loss  and  damage  by  fire  or 
lightning  occurring  in  the  months  of  Octo- 
ber, November,  and  December,  1897,  destroy- 


the  contract  of  Insurance  she  had  the  legal 
right  to  indemnify,  had  It  not  been  provided 
that  the  amount  should  be  payable  to  the  lessee. 
His  transfer  placed  the  Insured  In  the  same  sit- 
uation that  she  would  have  occupied  if  such  pro- 
vision had  not  been  Inserted.  Hand  v.  Williams- 
buigh  City  F.  Ins.  Co.  57  N.  Y.  41. 

III.  Interest  at  time  of  loss. 

The  Insured  must  have  an  interest  in  the 
property  at  the  time  of  the  loss,  or  a  recovery 
on  the  policy  cannot  be  had.  Macarty  v.  Com- 
mercial Ins.  Co.  17  La.  865 ;  Howard  v.  Albany 
Ins.  Co.  3  Denio,  801 ;  Tallman  v.  Atlantic  F. 
A  M.  Ins.  Co.  29  How.  Pr.  71 ;  Hidden  v.  Slater 
Mut.  F.  Ins.  Co.  2  Cliff.  266,  Fed.  Cas.  No. 
6.463 ;  Balow  v.  Teutonia  Farmers*  Mut.  F. 
Ins.  Co.  77  Mich.  540,  43  N.  W.  924 ;  Bates  v. 
Equitable  F.  A  M.  Ins.  Co.  10  Wall.  38,  19  L.  ed. 
882 ;  Bailey  v.  iEtna  Ins.  Co.  10  Allen,  286 ;  In- 
surance Co.  of  N.  A.  V.  Coombs,  19  Ind.  App. 
331,  49  N.  E.  471 ;  Western  Assur.  Co.  v.  Ack- 
erman,  2  Pennyp.  144  ;  Glaze  v.  Three  Rivers 
Farmers*  Mut.  F.  Ins.  Co.  87  Mich.  349,  49  N. 
W.  810 ;  Seaman  v.  Enterprise  F.  ft  M.  Ins.  Co. 
■5  McCrary,  558,  18  Fed.  250;  Spare  v.  Home 
Mut.  Ins.  Co.  8  Sawy.  618 ;  Birmingham  v.  Em- 
pire Ins.  Co.  42  Barb.  457 ;  Qrevemeyer  v. 
Southern  Mut.  F.  Ins.  Co.  62  Pa.  840,  1  Am. 
Rep.  420 :  Monroe  v.  Southern  Mut.  L.  Ins.  Co. 
43  6a.  669 ;  Davles  v.  Home  Ins.  Co.  24  U.  C. 
Q.  B.  364;  Wilson  v.  Hill.  8  Met.  66;  Lynch 
V.  Dalzell,  4  Bro.  P.  C.  481;  Orosvenor  v.  At- 
lantic F.  Ins.  Co.  17  N.  Y.  392;  Fogg  v.  Mid- 
dlesex Mut.  F.  Ins.  Co.  64  Mass.  387. 

Under  a  charter  of  an  insurance  company  pro- 
viding that  the  interest  of  the  insured,  at  the 
time  of  the  loss,  must  be  that  of  owner  or  mort- 
gagee, it  was  held  that  the  homestead  right  of 
a  husband,  which  he  insured  before  conveying 
the  land  to  his  wife,  was  not  an  insurable  in- 
terest. Glaze  V.  Three  Rivers  Farmers'  Mut. 
F.  Ins.  Co.  87  Mich.  849,  49  N.  W.  310. 

In  Seaman  v.  Enterprise  F.  ft  M.  Ins.  Co.  5 
McCrary,  558,  18  Fed.  250,  where  it  was  held 
that  a  stockholder  in  a  private  corporation  has 
an  Insurable  interest  in  the  corporate  property, 
It  was  said:  '*It  must,  of  course,  appear  that 
the  insured  had  an  interest  in  the  property  at 
the  time  of  the  loss.** 

In  Spare  v.  Home  Mut.  Ins.  Co.  8  Sawy.  618, 
which  held  that  a  Judgment  creditor  has  an  in- 
surable interest  in  the  property  of  his  debtor, 
it  was  said :  "The  contract  for  insurance  being 
one  for  Indemnity  only,  it  follows  that,  while 
the  Judgment  creditor  may  insure  himself 
against  loss  by  Injury  from  fire  to  the  whole 
or  any  part  of  his  security, — the  property  upon 
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which  his  Judgment  ts  a  lien — ^yet,  before  he  can 
recover  on  such  contract  as  for  a  loss  sustained 
by  the  peril  insured  against.  It  must  appear 
that  at  the  time  of  the  fire  the  amount  of  the 
Judgment  could  not  have  otherwise  been  made 
on  an  execution  against  the  property  of  the 
Judgment  debtor.  If,  notwithstanding  the  in- 
Jury  to  the  debtor*8  property  by  fire,  he  has 
sufficient  left,  out  of  which  the  Judgment  may 
be  made,  the  creditor  has  sustained  no  loss,  and 
can  recover  nothing  from  the  insurer.  His  con- 
tract was  against  loss  to  himself  by  fire,  not 
his  debtor.*' 

An  insurance  upon  a  leasehold  estate  Is  avoid- 
ed where  the  lessee  parts  with  his  interest  be- 
fore the  loss  occurs,  as  it  is  necessary  that  he 
should  have  an  interest  at  the  time  of  the  loss. 
Hidden  v.  Slater  Mut.  F.  Ins.  Co.  2  Cliff.  266, 
Fed.  Cas.  No.  6,463. 

And  where  a  lessee  insured  the  premises,  and 
after  the  lease  expired  the  house  burned,  and 
subsequently  the  lessee  assigned  the  policy  to  the 
landlord,  it  was  held  that  the  assured  must 
have  a  property  in  the  thing  insured  at  the 
time  of  the  insurance  and  at  the  time  of  the 
loss  by  fire.  The  tenant,  having  no  property  at 
the  time  of  the  fire,  had  nothing  to  assign. 
Sadlers  Co.  v.  Badcock,  1  Wils.  10. 

And  where  a  purchaser  in  a  land  contract 
had  defaulted  and  the  contract  was  forfeited, 
and  he  had  surrendered  possession  to  his  ven- 
dor, his  insurable  interest  in  the  property  was 
terminated,  and  it  was  held  that  the  interest 
of  the  insured,  who  was  the  purchaser,  having 
terminated,  no  recovery  could  be  had  by  him 
for  loss.  Birmingham  v.  Empire  Ins.  Co.  42 
Barb.  467. 

So,  a  sale  snd  conveyance  by  the  insured  of 
the  property,  before  its  destruction  by  lire,  tak- 
ing only  a  Judgment  for  the  unpaid  purchase 
money,  will  prevent  a  recovery.  Grevemeyer 
V.  Southern  Mut.  F.  Ins.  Ok  62  Pa.  840,  1  Am. 
Rep.  420. 

And  where  the  insured  has  no  Interest  In  the 
property  at  the  time  of  the  loss  the  policy  is 
void,  although  the  loss  Is,  by  the  terms  of  the 
policy,  made  payable  to  a  third  person  having 
an  interest  in  the  property.  Tallman  v.  At- 
lantic F.  ft  M.  Ins.  Co.  29  How.  Pr.  71.  In 
this  case  the  policy  provided  that  in  case  of 
any  sale,  transfer,  or  change  of  title  such  in- 
surance should  be  void  and  cease ;  and  the  title, 
as  well  as  the  possession,  was  changed.  The 
property  was  sold  under  a  chattel  mortgage  to 
the  mortgagee  who  was  in  possession,  without 
the  consent  of  the  company. 

In  Monroe  v.  Southern  Mut.  L.  Ins.  Co.  68 
Oa.  669,  the  Insured  had  conveyed  the  premises 
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ing  and  damaging  property  located  any- 
where in  the  United  Statea  and  territories. 
Said  property  must  be  damaged  or  destroyed 
by  fire  between  midnight  of  September  30, 
1897,  and  midnight  of  December  31,  1897." 
The  questions  considered  and  determined  by 
the  supreme  court,  and  now  presented  here 
for  review,  are:  First,  whether  what  is 
known  as  the  "Fire  Lloyd's  statute  of  March 

25,  1895,"  as  amended  by  the  act  of  March 

26,  1896  (Pamph.  Laws,  1896,  p.  156),  pro- 
hibits the  making  of  a  contract  of  reinsur- 
ance ;  and,  second,  whether  the  contract  now 
before  us  is  void  as  being  a  wagering  policy. 

The  conclusion  reached  by  the  supreme 
court  upon  the  first  question  submitted  was 
that  policies  of  reinsurance  were  not  pro- 
hibited by  the  legislation  referred  to;  that 
this  legislation  confers  upon  Lloyd's  associa- 
tions, such  as  the  organization  which  the  de- 


fendant represents,  authority  to  insure 
against  loss  or  damage  occurring  by  fire  or 
lightning  in  favor,  not  only  of  the  owners  of 
property,  but  also  in  favor  of  all  those  hav- 
ing an  insurable  interest  therein;  and 
that  an  insurer  of  property  acquires  by  his 
contract  an  insurable  interest  therein  which 
he  may  protect  by  a  contract  indemnifying 
him  against  loss  in  whole  or  in  part.  63  N. 
J.  L.  365,  43  Atl.  693.  We  concur  in  the  con- 
struction put  by  the  supreme  court  upon 
this  legislation,  and  in  the  conclusion  that  it 
does  not  prohibit  the  making  of  contracts  by 
insurers  indemnifying  them  against  loss 
upon  policies  which  they  have  issued.  The 
supreme  court  further  concluded  that  the 
contract  sued  on  was  wholly  void,  because 
it  stipulated  for  indemnity  against  losses 
upon  property  in  some  portion  of  which  the 
plaintiff  then  had  no  insurable  interest.  The 


absolutely  before  the  Insurance  was  effected, 
but  litigated  to  set  aside  the  deed,  and  the  liti- 
gation finally  terminated  against  him  before  the 
ioss  occurred. 

So,  where  the  insured  transfers  all  his  in- 
terest in  the  goods,  he  has  no  longer  any  claim 
for  his  own  benefit  as  he  can  show  no  damage, 
and  all  claim  for  subsequent  loss  is  at  an  end, 
«zcept  the  policy  has  been  transferred  with  the 
assent  of  the  company,  and  then  only  in  favor 
of  che  assignee  of  the  policy.  Davles  ▼.  Home 
Ins.  Co.  24  U.  C.  Q.  B.  864.  In  this  case  the 
insured  sold  his  goods  and  assigned  the  policy 
to  his  vendee  with  the  assent  of  the  company. 
The  vendee  sold  the  goods,  and  the  purchaser 
(rave  indorsed  notes.  It  was  then  agreed  that 
the  proceeds  of  sales  and  insurance  policy 
should  be  retained  by  the  indorser  to  protect 
him.  It  was  held  that  the  Insured  could  not 
maintain  an  action  as  he  had  no  Interest,  nor 
could  he  maintain  an  action  as  trustee  for  the 
indorser,  as  he  had  no  property,  right,  or  lien, 
legal  or  equitable,  in  the  goods,  nor  any  right 
or  power  to  control  them. 

In  Wilson  V.  Hill,  3  Met.  66,  it  was  said  that 
if  the  assured  has  wholly .  parted  with  his  in- 
terest before  the  buildings  Insured  are  burned, 
and  they  are  afterwards  burned,  the  under- 
v/riters  incur  no  obligation  to  pay  anyone. 

In  Lynch  v.  Dalzell,  4  Bro.  P.  C.  431,  the  in- 
sured made  an  assignment  of  the  policy  after 
the  loss,  but  he  had  previously  devested  himself 
of  all  interest  in  the  property,  and  therefore 
had  no  interest  in  the  property  at  the  time  of 
the  loss;  and  it  was  held  that  neither  he  nor 
his  assignee  could  recover.  It  was  also  held 
that  this  policy  was  nonassignable  without  the 
consent  of  the  company. 

And  where  an  inRurance  was  made  by  a  mort- 
gagor for  the  benefit  of  the  mortgagee  upon  the 
interest  of  the  mortgagor,  who  parted  with  his 
interest  before  the  fire,  no  loss  was  sustained 
by  him,  and  his  assignee  or  appointee  could  not 
recover.  Grosvenor  v.  Atlantic  P.  Ins.  Co.  17 
N.  Y.  392.  The  court  said:  "The  right  of 
such  a  party,  being  wholly  derivative,  cannot 
exceed  the  right  of  the  party  under  whom  he 
claims.** 

An  assignee  has  no  insurable  Interest  prima 
fade  In  the  property  burned,  and  does  not  re- 
cover as  the  party  insured,  but  as  an  assignee 
of  the  party  who  has  an  insurable  interest  and 
the  right  to  recover,  which  right  he  has  trans- 
ferred to  the  assignee  with  the  consent  of  the 
insurers.  Fogg  v.  Middlesex  Mut.  P.  Ins.  Co. 
64  Mass.  837.  In  this  case  the  court  said : 
*The  plaintiffs,  to  recover  in  the  present  case, 
must  prove  themselves  assignees  of  the  contract, 
52  L.  R.  A.  22 


because  they  prove  an  alienation  of  the  prop- 
erty, and  a  sale  to  themselves,  long  before  the 
fire,  so  that  all  insurable  interest  in  the  original 
assured  had  ceased,  and  no  loss  was  sustained 
by  them  by  the  fire  payable  to  anybody." 

In  New  England  F.  &  M.  Ins.  Co.  v.  Wetmore^ 
32  III.  221,  It  was  held  in  a  suit  upon  a  fire 
policy  that  the  insured  must  have  an  interest 
in  the  property  at  the  time  of  the  loss  to  en- 
title him  to  recover ;  but  In  the  event  of  an  es- 
slgnment  of  the  policy  with  the  consent  of  the 
assured,  the  action  must  be  in  the  name  of  the 
assured  for  the  benefit  of  his  assignee.  In  this 
case  the  court  said :  "By  no  act  of  the  insured 
can  his  assignee  be  deprived  of  his  right  to  the 
Insurance  money  which  he  would  be  if  the  as- 
sured was  bound  to  show  an  interest  at  the 
time  of  the  loss.'* 

A  complaint  on  a  policy  assigned  after  loss, 
alleging  that  the  defendant  "did  insure**  plain- 
tiff's assignor  "on  his  one-story  frame  house,'* 
and  setting  forth  a  copy  of  the  policy  "on  his 
one-story  frame  store  house,"  "his  shelving, 
counters,  desks,  and  scales  contained  In  said 
store  house,'*  sufllciently  shows  an  insurable  in- 
terest in  the  assured  at  the  delivery  of  the 
policy ;  but  It  was  said  that,  as  it  failed  to  aver 
that  he  was  Interested  in  the  property  at  the 
time  of  the  loss,  it  was  insufficient  on  demurrer. 
The  court  said:  "It  must  be  proved  that  the 
assured  had  an  interest  at  the  time  of  the  loss, 
for  otherwise  he  could  sustain  no  loss,  and 
would  be  entitled  to  no  satisfaction,  and  would 
have  nothing  to  assign.'*  Home  Ins.  Co.  v. 
Duke,  75  Ind.  535. 

The  assured  must  allege  In  his  complaint 
that  he  had  an  interest  in  the  property  at  the 
time  it  was  destroyed,  in  order  to  recover. 
Western  Assur.  Co.  v.  McCarty,  18  Ind.  App. 
440,  48  N.  E.  265 ;  iliJtna  Ins.  Co.  v.  Black,  80 
Ind.  513 ;  iEStna  Ins.  Co.  v.  Kittles,  81  Ind.  96 ; 
Farmers*  Ins.  Co.  v.  Burris,  23  Ind.  App.  507, 
55  N.  B.  773;  Home  Ina  Co.  v.  Duke,  75  Ind. 
635;  Royal  Ins.  Co.  v.  Horton,  7  Ky.  L.  Rep. 
84 :  Roussel  v.  St.  Nicholas  Ins.  Co.  0  Jones  &  S. 
279;  Ogden  v.  Montreal  Ins.  Co.  3  U.  C.  C.  P. 
497 ;  Fowler  v.  New  York  Indemnity  Ins.  Co. 
26  N.  T.  422,  Reversing  23  Barb.  143. 

In  Farmers'  Ins.  Co.  v.  Burris,  23  Ind.  App. 
g07,  the  complaint  was  held  Insufficient,  al- 
though it  alleged  an  insurable  interest  in  the 
property  at  the  time  of  the  insurance,  as  it  was 
held  that  it  would  not  be  implied  or  fairly  in- 
ferable that  the  insured  was  the  owner  at  the 
time  of  the  fire. 

A  complaint  falling  to  state  that  the  plaintiff 
had  an  interest  In  the  wheat  at  the  time  It 
was  burned  Is  not  cured  by  the  aiR 
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ground  upon  which  this  conclusion  is  rested 
is  that,  where  an  insurable  interest  does  not 
exist  at  the  time  of  making  the  contract  of 
indemnity,  such  contract  is  a  wagering  one, 
and  therefore  void  as  against  public  policy. 
This  was  formerly  considered  to  be  the  rule 
with  relation  to  fire  policies,  and  was  so  de- 
clared both  by  text  writers  and  in  decided 
cases,  although  a  contrary  view  was  always 
taken  in  construing  life  and  marine  insur- 
ance policies.  Why  any  such  variance  in 
construction  existed  it  is  difScult  to  under- 
■  stand,  for,  certainly,  if  a  contract  to  insure 
after-acquired  property  against  fire  is  a 
wagering  contract,  and  therefore  void,  be- 
cause against  public  policy,  a  contract  to  in- 
sure such  property  against  marine  risks,  or 
a  contract  to  insure  the  life  of  a  person  in 
favor  of  one  who,  at  the  time  of  the  taking 
out  of  the  policy,  has  no  interest  therein, 
are  equally  wagering  contracts,  and,  if  such 
contracts  are  prohibited  by  public  policy, 
should  equally  be  considered  void.     But,  al- 


though the  earlier  cases  on  fire  insurance 
laid  down  the  rule  enunciated  by  the  su- 
preme court,  experience  has  taught  that  the 
necessities  of  business  and  the  adequate  pro- 
tection of  property  require  the  same  methods 
of  insurance  against  loss  by  fire  as  have  al- 
ways existed  with  relation  to  losses  by  the 
perils  of  the  seas;  and  reflection  has  led  to 
the  conclusion  that  contracts  of  insurance 
upon  property  in  which  the  insured  has  no 
interest  at  the  time  of  the  issuing  of  the 
policy  are  not  wagers  if  he  acquires  an  inter- 
est during  the  life  of  the  policy,  and  retains 
it  at  the  time  when  the  loss  occurs.  As  a 
result  of  the  application  of  this  later,  and, 
as  it  seems  to  us,  better-judged  doctrine,  it 
has  been  held  that  a  policy  issued  to  a  mer- 
chant, drawn,  by  the  intention  of  the  parties 
to  it,  to  cover  goods  which  should  be  ac- 
quired by  the  insured  from  time  to  time  dur- 
ing the  continuance  of  the  policy,  is  a  valid 
contract  (Lane  v.  Maine  Mut,  F,  Ins.  Co.  12 
Me.  44,  28  Am.  Dec  150) ;  that  a  policy  ia- 


hc  owned  the  wheat  on  the  day  the  policy  was 
Issued.  Royal  Ins.  Co.  v.  Horton,  7  Ky.  L. 
Rep.  84.  In  this  case  the  court  said:  "Of 
course  the  plaintiff  was  not  damaged  unless  he 
had  an  Interest  in  the  wheat  at  the  time  it 
was  burned.  No  action  for  damages  to  personal 
property  can  be  sustained  on  an  averment  of 
ownership  at  any  other  time  than  that  at  which 
the  damage  occurred.  The  law  will  not,  for 
this  purpose,  presume  that  the  plaintiff  was  the 
owner  on  the  day  the  damage  occurred,  from 
the  simple  admission  that  he  was  the  owner  on 
a  day  prior  thereto." 

In  an  action  upon  a  policy  the  plaintiff  must 
allege  the  existence  of  his  interest  at  the  time 
of  his  loss,  although  he  need  not  specify  it. 
Ogden  V.  Montreal  Ins.  Co.  3  U.  C.  C.  P.  407. 
In  this  case  it  was  held  that  the  holder  of  a 
chattel  mortgage,  being  a  mortgagee,  has  an 
Insurable  Interest,  although  the  mortgagor  con- 
tinues in  actual  possession,  but  the  mortgagee 
could  only  recover  the  amount  appearing  on  the 
face  of  his  mortgage  at  the  time  of  the  insur- 
ance, and  was  not  allowed  to  tack  subsequent 
advances  by  parol. 

So,  where  a  complaint  by  an  assignee  averred 
an  insurance  of  the  assignor  on  his  building; 
that  the  policy  was  duly  assigned  with  the  con- 
sent of  the  company ;  that  the  plaintiff  at  the 
time  of  the  loss  was  the  lawful  owner  of  the 
policy ;  and  that  he  made  a  demand  of  payment 
accompanied  with  the  written  assent  of  the  per- 
son to  whom  the  original  assured  had,  after  the 
loss,  assigned  all  his  property.  It  was  held  in- 
sufRcient  as  not  showing  any  interest  in  the  sub- 
ject insured  of  the  plaintiff  or  his  assignor. 
Fowler  v.  New  York  Indemnity  Ins.  Co.  26  N. 
Y.  422,  Reversing  23  Barb.  143.  In  this  case  the 
court  said  that  the  interest  of  the  assignee 
must  be  stated  in  the  complaint,  as  well  as  the 
Are  and  other  necessary  facts,  to  make  out  a 
cause  of  action. 

But  where  a  mortgagee  was  held  to  have  an 
Insurable  interest,  a  complaint  averring  such 
interest  to  have  existed  at  the  time  of  effecting 
the  insurance  was  sufficient,  although  it  did  not 
aver  the  existence  of  an  insurable  interest  at 
the  time  of  the  loss.  Roussel  v.  St.  Nicholas 
Ina  Co.  9  Jones  &  S.  279.  In  this  case  the 
court  said :  "The  mle,  however,  Is  well  settled, 
that  what  Is  necessarily  implied  need  not  be  in 
terms  alleged.  The  averment  of  the  plaintiff's 
lien,  and  that  defendants  gave  the  policy  on 
the  property  with  the  intention  to  secure 
against  loss  the  interest  which  plaintiff  held  In 
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such  property  (the  fact  of.  such  Interest  being 
well  known  to  defendant),  is  admitted  by  the 
demurrer.  If  denied,  it  would  be  sustained  by 
the  production  and  proof  of  the  mortgage  and 
policy,  and  such  proof  would  throw  upon  the 
defendants  the  burden  of  showing  that  the 
plaintiff's  Interest  had  ceased,  at  the  time  of 
loss.'* 

And  in  an  action  on  a  policy  an  allegation 
that  the  insured  was  the  owner  of  the  property 
insured  at  the  time  of  its  destruction  by  fire  Is 
construed  to  be  an  averment  of  absolute  owner- 
ship in  the  insured.  Phenix  Ins.  Co.  t.  Wilson, 
132  Ind.  449,  25  N.  E.  592. 

If  the  insured  retains  an  insurable  interest 
in  the  property  at  the  time  of  the  loss,  he  may 
recover.  iEtna  F.  Ins.  Co.  v.  Tyler,  16  Wend. 
.-;85,  30  Am.  Dec.  90 ;  Ayres  v.  Hartford  F.  Ina 
Co.  17  Iowa,  176,  85  Am.  Dec.  558;  Richland 
County  Mut.  Ins.  Co.  v.  Sampson,  S8  Ohio  St. 
672 ;  Kempton  v.  State  Ins.  Co.  62  Iowa,  83,  17 
N.  W.  194  ;  Hill  v.  Cumberland  Valley  Mut.  Pro- 
tection Co.  50  Pa.  474 ;  Trumbull  v.  Portage 
County  Mut.  Ins.  Co.  12  Ohio,  305 ;  Farmers' 
Ins.  Co.  V.  Archer,  36  Ohio  St.  608 ;  Marts  v. 
Cumberland  Mut.  F.  Ins.  Co.  44  N.  J.  L.  478; 
Wilson  V.  Trumbull  Mut.  F.  Ins.  Co.  19  Pa.  372 ; 
Merchants'  Ins.  Co.  v,  Scott,  Posey,  Unrep. 
Cas.  534 ;  Collins  v.  London  Assur.  Corp.  165 
Pa.  298,  30  Atl.  924 :  Morrison  v.  Tennessee 
Marine  &  F.  Ins.  Co.  18  Mo.  262,  59  Am.  Dec. 
299;  Gaylord  v.  Lamar  F.  Ins.  Co.  40  Mo.  13, 
93  Am.  Dec.  289;  Stephens  v.  Illinois  Mut.  F. 
Ins.  Co.  43  111.  327;  French  v.  Rogers,  16  N. 
If.  177 :  Stetson  v.  Massachusetts  Mut.  F.  Ins. 
Co.  4  Mass.  330,  3  Am.  Dec.  217. 

Policies  against  Are  do  not  pass  to  the  pur- 
chaser of  the  property  Insured  or  to  an  assignee 
without  the  consent  of  the  Insurers.  If  the 
assured  parts  with  all  his  interest  before  the 
loss  the  policy  is  at  an  end  unless  assigned  to 
the  purchaser.  If  he  retains  a  partial  interest 
the  policy  will  protect  such  interest,  ^tna  F. 
Ins.  Co.  V.  Tyler,  16  Wend.  385,  30  Am.  Dec. 
90 ;  Ayres  v.  Hartford  F.  Ins.  Co.  17  Iowa,  176. 
85  Am.  Dec.  553.  In  this  latter  case  the  court 
said:  "As  the  contract  of  insurance  is  a  per- 
sonal one,  not  running  with  the  land,  the  In* 
snred  must  have  an  interest  in  the  property  de- 
stroyed at  the  time  of  the  loss." 

Where  It  was  held  that  the  insurable  interest 
was  devested  by  Judicial  sale  made  after  the 
policy  was  Issued  and  the  confirmation  of  that 
sale  the  day  before  the  loss,  and  the  plaintiff 
claimed  that  the  i^|A|^g^  afterwards  set  aside 
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sued  to  a  fanner,  coverinff  not  only  the  live 
stock  then  owned  by  him,  out  that  to  be  sub- 
sequently acquired  during  the  term  of  the 
policy,  or  one  issued  to  him  upon  crops  not 
yet  planted,  but  which  the  parties  expected 
would  be  grown  before  the  expiration  of  the 
policy,  is  legally  unobjectionable  (Mills  t. 
Parmera'  Ins.  Co.  37  Iowa,  400;  Sawyer  T. 
Dodge  County  Mui.  Ins,  Co.  37  Wis.  503) ; 
that  insurance  upon  the  constantly  changing 
contents  of  an  oil  tank  is  not  prohibited  by 
any  rule  of  public  policy,  and  entitles  the 
insured  to  recover  the  value  of  the  oil  which 
happened  to  be  in  the  tank  at  the  time  when 
the  lire  occurred  which  destroyed  it  ( West- 
em  d  A.  Pipe  Lines  v.  Home  Ins.  Co.  145  Pa. 
340,  22  Atl.  065) .  Other  cases  in' which  the 
same  view  is  taken  of  the  effect  to  be  given 
to  policies  of  fire  insurance,  which,  by  the 
agreement  of  the  parties,  are  drawn  to  cover 
property  which,  it  is  anticipated,  the  insured 
will  acquire  before  the  time  limited  therein 
has  expired,  are  Wood  v.  Rutland  d  A.  Mut. 


F,  Ins.  Co.  31  Vt.  552;  Hooper  v.  Hudson 
River  P.  Ins.  Co.  17  N.  Y.  424;  Hoffman  v. 
JStna  P.  Ins.  Co.  32  N.  Y.  405,  88  Am.  Dec. 
337 ;  Wolfe  v.  Security  P.  Ins.  Co.  39  N.  Y. 
49;  Lee  v.  Howard  P.  Ins.  Co,  11  Gush. 
324. 

Up  to  the  present  time  the  question  has  not 
received  consideration  at  the  hands  of  this 
court.  An  examination  of  the  reasons  upon 
which  the  earlier  rule  rests  has  led  us  to  the 
conclusion  that  they  are  not  well  founded, 
and  that  a  contract  by  which  the  parties  pro- 
vide for  indemnity  against  loss  b^  fire  upon 
property  to  be  subsequently  acqmred  by  the 
party  indemnified  is  not  in  any  sense  a  gam- 
ing contract,  and  void  on  that  account;  in 
other  words,  that  an  insurable  interest,  sub- 
sisting during  the  risk  and  at  the  time  of  the 
loss,  is  sufficient  to  support  a  policy  insur- 
ing against  loss  by  fire. 

Ths  judgment  of  the  Supreme  Court  should 
he  reversed. 


and  a  resale  made  and  confirmed,  it  was  held 
that  if  he  had  an  insurable  interest  In  the  prop- 
erty at  the  time  of  the  loss  he  is  entitled  to  re- 
cover. The  quantity  of  that  interest  is  not  ma- 
terial if  it  is  substantial  and  valuable.  That 
If  his  relations  to  his  property  were  such  as 
that  he  would  derive  a  pecuniary  value  from 
its  preservation  he  had  such  an  interest,  and 
the  mortgagee  in  possession,  where  the  confirma- 
tion and  sale  were  properly  set  aside,  was  not, 
by  such  sale,  devested  of  his  insurable  interest. 
Richland  County  Mut  Ins.  Co.  v.  Sampson,  88 
Ohio  St.  672. 

A  contract  by  the  Insured  to  convey  the 
buildings  insured  at  a  future  day  on  the  pay- 
ment of  the  purchase  money  is  not  such  an 
alienation  as  will  avoid  the  policy  where  the 
buildings  are  destroyed  by  fire  between  the  time 
of  the  contract  and  its  consummation.  Kemp- 
ton  v.  State  Ins.  Co.  62  Iowa,  88,  17  N.  W.  194. 

An  owner  insuring  buildings  and  afterwards 
contracting  to  sell  the  land,  part  of  the  pur- 
chase money  being  unpaid,  where  no  convey- 
ance is  made  at  the  time  of  the  fire,  has  an  in- 
surable interest  in  the  property  when  it  is 
burned.  Hill  v.  Cumberland  Valley  Mut.  Pro- 
tection Co.  59  Pa.  474. 

I'he  Insured  having  a  legal  title  coupled  with 
an  equity  equal  to  the  full  value  of  the  premises 
that  is  a  lien  for  all  the  purchase  money,  in 
possession,  although  they  had  entered  into  a 
contract  to  convey  at  a  future  day,  have  an  in- 
surable interest  in  the  premises  at  the  time  the 
loss  occurs,  where  the  Are  takes  place  prior 
to  the  conveyance.  Trumbull  v.  Portage  Coun- 
ty Mat.  Ina  Co.  12  Ohio,  305. 

A  vendor  has  an  insurable  interest  in  the 
building  at  the  time  of  the  fire  where  he  con- 
veyed the  property  by  warranty  deed  after  the 
policy  was  issued,  and  the  grantees  executed  a 
bond  giving  him  the  sole  use  and  occupancy  of 
the  house  as  long  as  he  shall  live.  Farmers' 
ins.  Co.  V.  Archer,  86  Ohio  St.  608. 

And  a  policy  to  become  void  on  a  sale  or 
sllenatlon  of  the  property  is  not  void  if,  at 
the  time  of  the  fire,  a  mortgage  had  been  fore- 
closed but  the  deed  was  not  delivered,  and  the 
original  owner  has  an  insurable  interest.  Marts 
V.  Cumberland  Mut.  F.  Ins.  Co.  44  N.  J.  L.  478. 
In  this  case,  distinguishing  McLaren  v.  Hart- 
ford F.  Ina  Co.  5  N.  Y.  151,  the  court  said: 
'The  grounds  of  decision  were  that  the  substan- 
tial interest  of  the  former  owner  was  extin- 
guished, and  that  the  deed,  when  delivered,  had 
relation  back  to  the  time  of  the  contract,  and 
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so  even  his  legal  title  was  devested.  But  It  Is 
to  be  noted  that  in  that  case  at  the  date  of  the 
fire,  the  purchaser  at  the  master's  sale  had  so 
dealt  with  the  mortgagee,  to  whom  the  whole 
purchase  money  was  due,  as  to  extinguish  the 
mortgage,  and  so  had  put  an  end  to  the  right 
which  the  former  owner  had  possessed,  even 
after  the  contract  of  sale,  to  have  the  property 
applied  to  the  payment  of  the  mortgage  debt. 
But  in  the  case  in  hand  neither  of  these  grounds 
exists.  Mrs.  Lore,  whose  interest  was  insured, 
had  still  important  rights  in  the  property  when 
the  fire  occurred.  Her  mortgage  debts  to 
Powell  and  to  the  plaintiff  were  not  yet  satis- 
fled,  and  she  was  entitled  to  have  that  property 
used  for  their  payment.  Her  equity  of  redemp- 
tion was  not  yet  absolutely  foreclosed,  but  was 
merely  suspended,  to  be  terminated  if  the  pur- 
chaser should  comply  with  the  conditions  of 
sale,  to  be  restored  to  full  vigor  if  he  failed. 
Under  the  contract  made  before  the  fire  no 
deed  was  afterwards  delivered,  so  that  the  doc- 
trine of  relation  interposes  no  difficulty.  Noth- 
ing occurred  to  devest  her,  in  fact,  of  either  her 
legal  or  her  equitable  estate  until  after  the  loss 
under  the  policy.  It  follows,  therefore,  that 
the  policy  was  not  avoided  by  sale  or  aliena- 
tion." 

The  interest  in  the  property  and  policy  is 
not  thereby  parted  with  so  as  to  bar  a  right  of 
action  on  the  happening  of  the  loss,  where  one 
has  made  an  agreement  for  the  sale  of  his  real 
estate  insured,  but  has  not  made  conveyance  or 
received  the  purchase  money.  Wilson  v.  Trum- 
bull Mut.  F.  Ins.  Co.  19  Pa.  372. 

And  an  administrator  selling  the  property, 
but  retaining  a  lien  for  the  purchase  price,  may 
recover  on  a  policy  issued  to  his  intestate,  as 
the  plaintiff  at  the  time  of  the  loss  still  had  an 
Insurable  Interest  in  the  property  to  some  ex- 
tent. Merchants'  Ins.  Co.  v.  Scott,  Posey,  Un- 
rep.  Cas.  534.  In  this  case  the  court  said*: 
"So  long  as  the  insured  retains  some  insurable 
Interest  in  the  property  he  would  be  entitled 
to  recover  in  case  of  loss." 

A  condition  in  a  fire  policy  avoiding  it  "If 
the  interest  of  the  assured  be  other  than  the 
unconditional  and  sole  ownership"  relates  1;o 
the  ownership  of  the  property  at  the  date  of 
the  issuing  of  the  policy,  and  not  at  the  date 
of  the  fire.  Collins  v.  London  Assur.  Corp.  165 
Pa.  298,  30  Atl.  924.  In  this  case  the  prop- 
erty was  sold  at  sheriff's  sale,  but  the  fire  oc- 
curred before  the  sherllTs  deed,  and  a  recovery 
was  allowed.    The  court  said:     "It  is  furtbPefcC 
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argued  that  the  policy  was  void  because  of 
this  condition :  *If  the  interest  of  the  assured 
be  other  than  the  unconditional  and  sole  own- 
ership/ This  clearly  relates  to  the  ownership 
of  the  property  at  the  date  of  the  issue  of  the 
policy.  The  sheriff's  sale  was  had  before  the 
Are,  and  whatever  force  the  argument  might 
have  had,  if  this  stipulation  had  by  apt  words 
referred  to  the  ownership  at  that  date,  we  can- 
not add  such  words  in  interpreting  the  con- 
tract." 

In  Morrison  v.  Tennessee  Marine  ft  F.  Ins. 
Co.  18  Mo.  262,  50  Am.  Dec.  209,  it  was  held 
that,  notwithstanding  the  conveyance  of  the 
property,  if  it  be  a  mortgage  or  any  trust  with 
a  resulting  trust  to  the  insured  so  thtit  he  has 
an  insurable  interest  in  the  property,  he  may 
nevertheless  recover  to  the  extent  of  his  natur- 
al lien,  provided  it  does  not  exceed  the  sum 
Insured.  The  court  said:  "So,  the  inquiry 
seems  to  be  narrowed  down  to  the  point  wheth- 
er the  plaintiff  retained  an  insurable  interest  in 
the  subject  of  the  policy  at  the  time  of  the 
loss." 

A  purchaser  at  foreclosure  sale,  insuring,  and, 
after  the  fire,  receiving  a  deed,  may  recover  on 
the  policy.  Gaylord  v.  Lamar  F.  Ins.  Co.  40 
Mo.  18,  03  Am.  Dec.  280.  In  this  case  the  court 
said :  "If  he  were  the  owner  at  the  time  of  the 
loss  that  would  be  enough.  If  he  were  not  the 
owner,  there  could  be  no  recovery  on  the  pol- 
icy." 

A  mortgagor  may  insure  to  the  full  value  of 
the  property,  and  recover  the  sum  Insured,  if, 
at  the  time  of  the  loss,  he  had  the  right  of  re- 
demption, although  the  premises  may  have  been 
taken  by  the  mortgagee.  Stephens  v.  Illinois 
Mut.  F.  Ins.  Co.  43  111.  827. 

And  where  the  insured  at  the  time  of  the 
insurance  had  an  insurable  interest  and  owned 
the  property,  but  prior  to  the  fire  and  loss  they 
mortgaged  the  premises,  and  the  grantee  had 
taken  possession  to  foreclose  the  mortgage.  It 
was  held  that  the  mortgagee  had  an  insurable 
taterest.  French  ▼.  Rogers,  16  N.  H.  177.  In 
this  case  the  court  said:  "The  question  then 
presents  itself,  whether  there  was  still  In  the 
assured  an  insurable  interest  in  the  property  at 
the  time  of  the  loss;  for  If  there  was  not,  it 
would  seem  that,  in  accordance  with  the  es- 
tablished doctrine  of  the  courts  In  England  and 
in  this  country,  the  assured  would  not  be  en- 
titled to  recover  upon  the  policy.'* 

In  this  case  the  charter  provided  that  "when 
any  house  or  other  building  shall  be  alienated 
by  sale  or  otherwise  the  policy  shall  thereupon 
be  void  and  be  surrendered  to  said  directors  to 
be  canceled."  It  was  said :  "It  would  seem  to 
be  well-settled  law  that  a  policy  will  not,  upon 
common-law  principles,  aside  from  statute  pro- 
visions, become  wholly  inoperative  so  long  as 
the  assured  retains  any  insurable  interest  in  the 
property  insured ;  but  that  the  same  will  remain 
valid,  and  protect  such  remaining  interest  of 
the  assured,  to  the  extent  of  the  value  of  the 
property,  not  exceeding  the  sum  Insured.  It  Is 
only  in  a  case  in  which  the  interest  of  the  as- 
sured becomes  entirely  extinct  that  the  policy 
becomes  altogether  void.  Parting  with  a  por- 
tion of  his  inierest  will  not  work  such  a  result.'* 

A  moiety  of  a  building  Insured  was  conveyed 
in  fee,  the  grantor  reserving  a  term  of  seven 
years,  and  the  grantee  immediately  reconveyed 
the  same  to  the  grantor  in  mortgage,  and  the 
mortgagor  demised  them  to  the  mortgagee  and 
another  for  seven  years,  reserving  rent.  It 
was  contended  that  the  plaintiff  at  the  time  of 
the  loss  had  no  interest  in  the  building  origin- 
ally insured  by  him  by  the  policy.  It  was  held 
that  his  interest  in  the  part  remained  the  same, 
and  perhaps  substantially,  and  for  the  purpose 
'of  repelling  the  objection  that  it  was  a  gam- 
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ing  contract,  was  to  be  considered  as  unaltered 
in  the  whole  of  the  premises  Insured.  Stetson 
V.  Massachusetts  Mut.  F.  Ins.  Co.  4  Mass.  330, 
3  Am.  Dec  217. 

IV.  PoUoleB   on  Ituotuating  property 

ft.  In  9tore  or  on  farm. 

Policies  on  shifting  and  changing  property, 
as  merchandise  or  crops,  are  generally  held 
valid  and  binding,  although  the  property 
burned  may  not  be  the  same  as  that  owned  at 
the  time  of  the  insurance.  Such  policies  are 
usually  recognized  as  valid  without  discussion 
as  to  the  reasons  therefor.  This  seems  to  be 
an  exception  to  the  general  rule  requiring  that 
the  Insured  must  have  an  insurable  Interest  in 
the  property  at  the  time  of  the  Insurance  and 
also  at  the  time  of  the  loss.  But  It  may  be 
sustained  by  treating  the  Interest  as  a  present 
interest  In  a  "shifting  stock,"  rather  than  fu- 
ture stock,  it  being  the  intention  that  the  stock 
sold  shall  be  immediately  replaced.  In  this 
view  the  policy  is  not  on  a  future  liiterest,  but 
upon  a  present  interest  In  definitely  described 
property  with  an  insurance  contract  for  substi- 
tution of  other  property. 

A  policy  of  insurance  on  a  stock  of  goods  cov- 
ers, not  only  the  original  stock,  but  new  goods 
purchased  to  replace  those  sold  in  the  course 
of  trade.  Peoria  M.  &  F.  Ins.  Co.  v.  Anapow, 
45  III.  86,  51  111.  283 ;  American  Cent.  Ins.  Co. 
V.  Rothchild,  82  111.  166;  Whltwell  v.  Putnam 
F.  Ins.  Co.  6  Lans.  166. 

And  where  gas  meters  and  fixtures  were  In- 
jured to  the  amount  of  $2,000,  a  part  of  which 
was  on  gas  meters  and  fixtures  placed  at  the 
date  of  the  policy,  and  a  part  on  those  which 
were  established  afterwards.  It  was  held  that 
the  policies  on  fixtures  placed  or  to  be  placed, 
and  a  policy  on  gas  meters  placed  or  to  be 
placed  in  the  city  of  New  York,  covered  all 
fixtures  to  the  amount  of  the  insurance,  wheth- 
er erected  before  or  after  the  date  of  the  policy. 
New  York  Gaslight  Co.  Y.  Mechanics'  F.  Ins. 
Co.  2  Hall,  108. 

And  where  the  application  for  Insurance  on 
goods  stated  their  value  to  be  from  $2,000  to 
$3,000,  and  covenanted  that  the  application  was 
a  full  and  true  exposition  of  all  the  facts  in 
relation  to  the  condition,  situation,  value,  and 
risk  of  the  property,  it  was  held  that  the  pol- 
icy, being  an  open  one,  was  not  void,  although 
the  insured  knew  that  he  had  not  goods  on 
hand  at  the  time  of  the  insurance  to  the  amount 
of  $2,000,  if  such  representation  was  made  in 
good  faith  that  the  stock,  added  to  that  on 
hand,  should  range  from  $2,000  to  $3,000. 
Lee  V.  Howard  F.  Ins.  Co.  11  Cush.  324.  In 
this  case  it  was  said :  "The  subject  of  insur- 
ance is  merchandise  to  be  sold  from  time  to 
time  at  auction,  the  amount  of  which  must  be 
varying  necessarily  from  day  to  day.  Nor  can 
the  statement  of  the  exact  amount  be  material, 
even  if  it  were  practicable,  as  by  the  terms  of 
the  contract  the  insurers  are  not  liable  In  any 
event  for  more  than  three  quarters  of  the  cash 
value  of  the  property  insured  at  the  time  of  the 
loss." 

And  a  policy  issued  on  a  bam  and  the  grain 
therein  or  in  stack,  in  the  town  of  C,  was  held 
to  apply  to  the  grain  raised  and  stacked  on 
an  additional  tract  in  said  town.  Sawyer  ▼. 
Dodge  County  Mut.  Ins.  Co.  37  Wis.  503. 

And  where  the  policy  covered  the  entire 
stock  of  retail  goods  that  was  sold  on  execution, 
and  the  purchaser  from  the  sheriff  then  ob- 
tained the  consent  of  the  insurance  company 
for  an  assignment  of  the  policy,  and  a  loss 
occurred,   it  was  held  that  the  clause   in  the 
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policy  proYlding  that  a  transfer  of  the  interest 
of  the  insuxed  without  the  written  consent  of 
the  insurer  should  render  the  policy  yoid  did 
not  avoid  the  policy,  although  the  assignee  did 
not  disclose  to  the  insurance  company  what 
interest  he  had  in  the  property.  Hooper  t. 
Hudson  River  F.  Ins.  Co.  17  N.  Y.  424,  Affirm- 
ing 15  Barb.  413.  In  this  case  the  court  said 
it  ia  intended  that  the  policy  should  cover  to 
the  amount  of  the  insurance  any  goods  of  the 
description  in  the  policy  which  from  time  to 
time  might  be  in  the  store.  Any  other  con- 
struction of  the  policy  would  render  it  worth- 
less, and  the  sale  by  the  insured  did  not  ren- 
der the  policy  void.  The  court  further  said: 
"After  the  sale,  and  previous  to  the  assign- 
ment of  the  policy  to  the  purchasers,  the  effect 
of  the  policy  as  an  indemnity  was  suspended, 
not  from  any  vice  in  the  policy,  but  from  the 
absence  of  a  subject  for  it  to  act  upon.  Had  a 
fire  occurred  during  this  time,  no  recovery  could 
iiave  been  had  against  the  underwriters,  not 
because  the  policy  had  become  void,  but  be- 
cause the  insured  had  sufTered  no  loss.  The 
owners  of  the  goods  would  hav6  had  no  claim 
for  the  reason  that  at  the  time  they  had  no  in- 
terest in  the  policy;  yet  the  policy  still  con- 
tinued to  l>e  a  valid,  subsisting  contract  in  the 
liands  of  the  assured,  and  had  they  subsequent- 
ly purchased  the  same  goods  or  other  goods, 
and  brought  them  into  the  store,  they  would 
have  been  covered  by  it.  And  having  been  as- 
signed to  the  plaintiff  by  consent  of  the  com- 
pany, he  tools  the  place  of  the  insured,  and  the 
policy  reattached  to  the  goods.  The  plaintiff, 
therefore,  was  clearly  entitled  to  recover." 

And  where  a  policy  was  on  a  store  and  $200 
on  the  stock  of  goods  therein  for  the  period 
of  six  years,  and  the  assured  sold  all  the  goods 
and  leased  the  store  by  parol  to  the  purchaser, 
who  occupied  the  same  for  about  six  months, 
when  the  assured  took  back  the  store  and  the 
remaining  goods,  the  policy  applied  to  the  goods 
en  hand,  although  the  policy  provided,  "when 
the  property  insured  shall  be  alienated  by  sale 
or  otherwise  the  policy  should  thereupon  be 
void.'*  Lane  v.  Maine  Mut.  F.  Ins.  Co.  12  Me. 
44,  28  Am.  Dec  150.  In  this  case  the  court 
said:  "A  construction  limiting  the  policy  to 
the  goods  actually  in  the  store  at  the  time  the 
insurance  was  affected  would  defeat  the  very 
object  of  the  insured,  and  so  it  must  be  under- 
stood by  the  insurer.  The  pialntilTs  business 
was  a  trade — ^the  vending  of  goods  from  his 
store.  .  .  .  The  risk  of  the  assured  was  to 
continue  six  years  and  the  assurers  assumed 
that  risk  to  the  amount  of  $200  on  the  goods  In 
the  store.  Both  parties  must  have  understood 
this  to  mean  on  goods  which  may  be  in  the 
store  at  any  time  during  the  continuance  of 
the  policy." 

So,  goods  subsequently  purchased  by  the  re- 
tiring members  of  the  firm,  who  acquired  the 
Interest  of  a  retiring  partner,  were  held  to  be 
within  the  protection  of  the  policy,  where  a 
changing  stock  of  goods  was  insured  by  a  firm, 
and  one  of  its  members  retired.  Holfman  v. 
iEtna  F.  Ins.  Co.  32  N.  Y.  406,  88  Am.  Dec. 
887.  In  this  case  the  court  said :  "The  terms 
of  the  proviso  are  that'  the  policy  shall  be  null 
and  void,  'if  the  said  property  shall  be  sold 
and  conveyed.'  But  these  words  are,  them- 
selves, vague  and  indeterminate.  Are  they  to 
be  understood  in  their  largest  sense,  without 
restriction  or  limitation?  Clearly  not;  for  we 
find,  on  referring  to  other  portions  of  the  pol- 
icy, that  it  was  issued  to  the  assured  as  mer- 
chants, and  that  it  covered  a  stock  of  goods 
which  it  was  their  business  to  sell  from  day  to 
day.  Is  the  proviso  applicable  to  the  particu- 
lar goods  in  the  store  at  the  date  of  the  insur- 
ance? Such  a  construction  would  not  only  de- 
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feat  the  purpose  of  protecting  a  fluctuating 
stock,  but  it  would  annul  the  policy  at  once,  for 
it  would  bring  the  first  mercantile  sale  at  the 
counter  within  the  terms  of  the  condition. 
What  description  of  sales  and  conveyances, 
then,  did  the  parties  contemplate  when  this 
provision  was  framed?  Evidently  such,  and 
such  only,  as  would  transfer  the  proprietary  in- 
terest of  those  with  whom  the  insurers  con- 
tracted, to  others  with  whom  they  had  not  con- 
sented to  contract." 

An  insurance  against  fire,  effected  on  a  cer- 
tain quantity  of  coal,  covers,  not  only  the  coal 
deposited  at  the  time,  but  that  deposited  since, 
and  covers  also  the  risk  arising  from  the  spon- 
taneous combustion  of  such  coal.  British 
American  Ins.  Co.  v.  Joseph,  9  Lower  Can.  Rep. 
448*,  4  Bennett's  Fire  Ins.  Cas.  161. 

In  Bradbury  v.  Fire  Ins.  Asso.  80  Me.  396, 
15  Atl.  84,  in  discussing  an  insurance  policy 
on  a  livery  stable  and  contents,  it  was  said: 
"From  the  nature  of  the  plaintiff's  business  it 
must  have  been  in  the  contemplation  of  the 
parties  that  the  chattels  named  must  be 
changed  from  time  to  time  during  the  year, — 
some  sold,  some  worn  out,  some  destroyed  by 
accident,  and  others  put  in  to  take  their 
places." 

The  complaint  should  allege  that  the  insured 
had  an  Interest  in  the  property  insured  and  to 
what  amount,  at  the  commencement  of  the  risk 
and  at  the  time  of  the  loss ;  but  it  is  not  neces- 
sary to  state  the  plaintiff's  title  to,  and  own- 
ership in,  the  property  insured  against  loss  by 
fire.  Aurora  F.  Ins.  Co.  v.  Johnson,  46  Ind. 
315.  The  court  said:  "The  complaint  need 
not  be  more  specific  in  the  description  of  the 
property  insured  than  the  policy.  The  proof 
will  of  necessity  show  the  items  of  the  loss  and 
their  value  and  the  extent  and  nature  of  the 
interest."  The  policy  in  this  case  did  not 
enumerate  specific  articles,  but  covered  classes 
of  property,  as  stock  of  manufactured  and  un- 
manufactured tobacco,  extracts,  and  machin- 
ery. 

In  Queen  Ins.  Co.  v.  Leonard,  0  Ohio  C.  C 
46,  a  petition  setting  forth  that  the  plaintiff,, 
being  the  owner  of  a  stock  of  goods,  was  in- 
sured by  the  defendant  against  loss  by  ilre  to 
It,  and  setting  forth  the  loss  by  its  destructiokk 
by  fire,  was  held  to  sufficiently  allege  owner- 
ship in  the  property  at  the  tims  of  the  loss. 
This  complaint  should  have  been  more  specific 
to  accord  with  the  Johnson  Case,  46  Ind.  316. 

h.  HeUd  5y  lMMee$  or  ioarehau$emen. 

Policies  on  property  held  by  bailees,  factors, 
carriers,  warehousemen,  and  commission  mer- 
chants are  generally  sustained,  although  the 
same  property  may  not  be  controlled  by  them 
at  the  time  of  the  fire  as  at  the  time  of  the  in- 
surance. This  is  usually  on  the  ground  that 
the  insurer  has  a  special  lien,  and  therefore  has 
a  present  interest  himself,  and  that,  as  regards 
the  interest  of  the  other  party,  the  insured  is 
a  trustee  for  his  interest.  The  intention  of  the 
parties  as  gathered  from  the  contract  controls. 
Western  ft  A.  Pipe  Lines  v.  Home  Ins.  Co.  145 
Pa.  846,  22  Atl.  665;  Waring  v.  Indemnity  F. 
Ins.  Co.  45  N.  Y.  609,  6  Am.  Bep.  146;  Rich- 
mond V.  Niagara  F.  Ins.  Co.  79  N.  Y.  239 ;  De- 
ITorest  v.  Fulton  F.  Ins.  Co.  *1  Hall,  84 ;  Home 
Ins.  Co.  V.  Baltimore  Warehouse  Co.  93  U.  S. 
641,  28  L.  ed.  868 ;  London  ft  N.  W.  R.  Co.  v. 
Glyn,  1  m.  ft  El.  652,  28  L.  J.  Q.  B.  N.  S.  188, 
6  Jur.  N.  S.  1004 ;  Waters  v.  Monarch  Fire  ft 
Life  Assur.  Co.  5  El.  ft  Bl.  870,  25  L.  J.  Q.  B. 
N.  S.  102,  2  Jur.  N.  S.  875 ;  Lancaster  Mills  v. 
Merchants'  Cotton-Press  ft  Storage  Co.  89  Tenn. 
1,  14  S.  W.  817;  California  Ins.  Co.  v.  Union 
Compress  Co.  188  U.  S.  409.  88  L^  edv43Xbr4f /> 
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Sup.  Ct.  Rep.  365 ;  Pelzer  Mfg.  Co.  v.  Sun  Fire 
Office,  36  S.  C.  213,  16  S.  E.  562;  Siter  v. 
Morrs,  13  Pa.  218;  ^.tna  Ins.  Co.  ▼.  Jackson. 
16  B.  Mon.  242 ;  Hough  v.  People's  F.  Ins.  Co. 
36  M(L  39S;  Fire  Ins.  Asso.  v.  Merchants'  & 
Miners'  Transp.  Co.  66  Md.  339,  59  Am.  Rep. 
162,  7  Atl.  905 ;  De  Forest  v.  Fulton  F.  Ins.  Co. 
1  Hall,  84  ;  Fireman's  Fund  Ins.  Co.  v.  West- 
ern Refrigerating  Co.  55  111.  App.  329. 

A  carrier  Insuring  goods  "for  account  of 
whom  it  may  concern"  may  maintain  an  action 
for  loss  in  his  own  name,  and  after  satisfying 
his  claim  hold  the  balance  as  trustee  for  the 
owner  of  the  goods.  Fire  Ins.  Asso.  v.  Mer- 
chants' &  Miners'  Transp.  Co.  66  Md.  839,  59 
Am.  Rep.  162,  7  Atl.  905. 

And  a  carrier  has  such  an  insurable  Interest 
In  gonds  intrusted  to  him  for  carriage  that*  he 
may  insure,  not  only  his  interest,  but  the  value 
of  the  goods,  and  may  collect  the  whole  value ; 
and,  after  paying  the  interest,  he  will  hold  the 
surplus  In  trust  for  the  owner.  Lapcaster 
Mills  y.  Merchants'  Cotton-Press  &  Storage  Co. 
89  Tenn.  1,  14  S.  W.  317. 

A  policy  was  Issued  to  carriers  for  £1,500 
**on  goods  their  own  and  in  trust  as  carriers" 
in  a  certain  warehouse.  It  was  held  to  the  ex- 
tent of  the  policy  that  the  whole  value  of  the 
goods  In  the  warehouse  in  the  carriers*  posses- 
sion was  insured,  and  a  recovery  was  allowed 
for  the  value  of  the  goods  when  burned,  and 
not  merely  their  interest  In  the  goods,  and  the 
carriers  were  held  to  be  trustees  for  the  own- 
ers of  the  amount  thus  recovered,  after  de- 
ducting their  charge  as  carriers.  London  & 
N.  W.  R.  Co.  V.  Glyn,  1  El.  &  El.  652,  28  L.  J. 
Q.  B.  N.  S.  188,  5  Jnr.  N.  S.  1004.  In  this  case 
the  policy  was  Issued  in  1854,  and  a  test  case 
was  made  as  to  goods  received  in  1857. 

In  North  British  &  Mercantile  Ins.  Co.  T. 
Moffatt,  L.  R.  7  C.  P.  25,  41  L.  J.  C.  P.  N.  S. 
1,  25  L.  T.  N.  S.  662,  20  Week.  Rep.  114;  5 
Bennett's  Fire  Ins.  Cas.  381,  infra,  the  case 
of  London  dc  N.  W.  R.  Co.  v.  Giyn,  1  El.  &  El. 
652,  28  L.  J.  Q.  B.  N.  S.  188,  5  Jur.  N.  S.  1004, 
was  distinguished,  the  court  saying  that  In  that 
case  the  insurance  extended  to  **goods  In  trust 
or  on  commission"  generally,  but  was  limited  in 
this  case  to  goods  "for  which  they  (the  as- 
sured) are  responsible." 

Where  it  was  claimed  that  a  policy  was  void 
because  Issued  to  warehousemen  on  wheat,  who 
had  issued  certificates  covering  more  wl^eat 
than  was  in  the  warehouse.  It  was  held  that 
it  would  not  follow  that  the  warehousemen  had 
no  insurable  interest  at  the  time  in  the  proper- 
ty, as  they  occupied  the  position  of  warehouse- 
men in  possession  of  the  wheat  and  as  bailees 
had  duties  in  respect  to  the  care  and  custody 
of  the  property  and  an  interest  which  was  the 
subject  of  Insurance.  The  insurance  was  on 
wheat  in  bulk  in  the  elevator,  without  any 
specification  of  the  persons  in  whom  the  title 
was  vested.  The  court  further  holds  that  there 
was  no  finding  that  the  warehousemen  were  not 
the  owners  of  the  wheat  in  the  elevator  when 
the  insurance  was  effected.  Richmond  v.  Niag- 
ara F.  Ins.  Co.  79  N.  Y.  230. 

And  where  a  policy  was  taken  out  by  a  ware- 
houseman "on  cotton  in  bales  stored  In  their 
warehouse"  it  was  held  that  a  warehouseman 
has  an  insurable  interest  In  the  property  stored 
in  the  warehouse  to  indemnify  himself  against 
any  liability  which  he  may  Incur  by  reason  of 
his  relation  as  warehouseman ;  and  where  he, 
by  special  contract,  assumes  a  more  extended 
liability,  he  may  indemnify  himself  by  taking 
out  insurance  upon  the  property  for  which  he 
has  assumed  such  liability.  Pelzer  Mfg.  Co.  t. 
Sun  Fire  Office,  36  S.  C.  218,  15  S.  B.  562. 

And  an  Insurance  was  taken  out  by  ware- 
housemen "on  merchandise  their  own  or  held 
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I  In  trust,  or  in  which  they  have  an  interest  or 
liability,"  contained  In  a  designated  ware- 
house, and  a  loss  occurred.  It  was  held  that 
the  policy  covered  the  merchandise  In  storage, 
and  not  merely  the  interest  or  claim  of  the 
bailee,  and  the  assured  was  allowed  to  recover 
the  entire  value,  holding  the  remainder  after 
paying  the  losf  as  trustee  for  the  owners. 
Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.  93 
U.  S.  541,  23  L.  ed.  868.  In  this  case  the  pol- 
icy was  Issued  In  1860,  and  the  property  that 
was  burned  was  received  in  the  warehouse  In 
1870. 

A  policy  issued  to  a  storage  company  "on 
poultry  and  packages  for  same,  their  own  or 
held  by  them  In  trust  or  on  commission,  or  sold 
but  not  delivered,  contained,"  is  not  a  si)ecifio 
insurance  on  the  articles  then  in  storage,  but 
covers  constantly  changing  articles.  Fire- 
man's Fund  Ins.  Co.  v.  Western  Refrigerating 
Co    55  111.  App.  329. 

An  agent  or  consignee  having  property  of 
bis  principal  in  his  possession,  and  responsible 
for  It,  may  Insure  it  in  his  own  name,  and.  In 
case  of  loss,  recover  full  value,  holding  all  in 
excess  of  his  own  interest  in  trust  for  the  own- 
ers of  the  property.  iEtna  Ins.  Co.  v.  Jackson, 
16  B.  Mon.  242.  This  policy  contained  an 
additional  clause,  "for  account  of  wliom  it  may 
concern."  The  court  said  "that  hogs  and 
meat  in  the  establishment  and  the  ownership 
of  them  would,  of  course,  vary  from  time  to 
time." 

A  person  having  goods  in  his  possession  as 
consignee  or  on  commission  may  insure  them 
in  his  own  name«  and  in  the  event  of  loss  re- 
cover the  full  amount  of  the  insurance,  and, 
after  satisfying  his  own  claim,  hold  the  bal- 
ance as  trustee  for  the  owner.  Hough  v.  Peo- 
ple's F.  Ins.  Co.  36  Md.  398. 

And  a  commission  merchant  may  insure  in 
his  own  name  goods  deposited  for  sale,  and  may 
recover  the  value  in  case  of  loss  by  an  action 
in  his  own  name.  De  Forest  v.  B^ilton  F.  Ins. 
Co.  1  Hall,  84.  In  this  case  it  was  claimed 
by  the  insurers  that  recovery  could  only  be  had 
on  the  policy  for  advances  with  Interest  and 
commission  charges  due  at  the  time  of  the  fire. 
The  court  said:  "Under  It  the  Insurers  will 
be  answerable  for  loss  or  damage  by  fire  with- 
in the  terms  of  the  insurance  to  whatever  mer- 
chandise or  property  may  happen  to  be  in  the 
warehouse  at  the  time  of  the  fire,  and  be  then 
held  by  the  assured,  as  general  or  special  own- 
er, without  regard  to  the  time  of  his  receipt  of 
the  goods  in  store,  or  the  persons  who  may  be 
Interested  in  them.*' 

So,  where  a  policy  of  insurance  was  taken 
out  by  commission  merchants  upon  goods  "sold 
but  not  removed,"  It  was  held  to  cover  all  goods 
which,  having  once  belonged  to  the  insurers, 
or  having  been  held  by  them  on  commission,  had 
been  fully  sold  and  technically  delivered,  the 
title  and  the  right  of  possession  changed,  the 
articles  not  yet  actually  removed  from  the 
place  of  storage.  Waring  v.  Indemnity  F.  Ins. 
Co.  45  N.  Y.  609,  6  Am.  Rep.  146.  The  court 
said:  "If  the  plaintiffs  had  a  shifting  policy, 
which  would  change  with  their  daily  transac- 
tions In  the  property,  and  cover  it  to-day  as  In 
the  ownership  of  the  plaintiffs,  the  next  day 
as  that  held  by  them  in  trust  or  on  commission, 
and  the  next  as  that  of  some  complete  vendee 
who  had  not  yet  had  the  time  or  the  occasion 
to  remove  it,  much  time,  trouble,  care,  and  ex- 
pense would  be  saved  to  customers,  and  thus 
would  arise  a  persuasive  inducement  for  dealers 
to  become  the  vendees  of  these  plaintiffs.'* 

Under  a  policy  Issued  to  a  commission  mer- 
chant on  goods  as  well  the  property  of  the  in- 
sured as  held  by  them  in  trust  or  on  commis- 
sion, the  insurers  will  be  answerable  for  loss 
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or  damage  by  Are  within  the  terms  of  the  in- 
surance to  whatever  merchandise  or  property 
may  happen  to  be  in  the  warehouse  at  the  time 
of  the  fire,  and  be  then  held  by  the  assured  as 
general  or  special  owner  without  regard  to  the 
time  of  his  receipt  of  the  goods  In  the  store  or 
the  person  who  may  be  interested  in  them.  De 
Forest  v.  Fulton  F.  Ins.  Co.  1  Hall,  84.    ' 

In  Slter  v.  Morrs,  13  Pa.  218,  It  was  held 
that  a  policy  of  Insurance  against  fire,  cover- 
ing '"merchandise  generally,  and  without  ex- 
ception, their  own,  or  held  in  trust  or  on  con- 
signment," applies  to  household  furniture, 
wearing  apparel,  and  l>ooks  held  on  deposit 
subject  to  the  order  of  the  owner.  The  owner 
can  recover  of  the  assured  his  share  of  the 
amount  paid  after  loss.  The  case  does  not 
show  when  the  goods  were  stored  with  reference 
to  the  date  of  the  policy. 

And  where  a  policy  was  issued  upon  oil,  to 
a  pipe-line  company,  with  Icnowledge  of  the 
corporate  powers  and  business  of  the  company 
in  storage  and  transportation  of  oil,  it  was  held 
that,  although  the  insured  was  not  the  absolute 
owner  of  the  oil  when  it  was  burned,  yet,  be- 
ing bound  by  its  contract  with  its  customers  to 
protect  them  against  loss  by  fire,  the  insured, 
to  the  extent  of  the  value  of  the  oil,  had  an 
insurable  Interest,  and  in  a  certain  sense  was 
a  quasi  owner  of  the  oil.  Western  &  A.  Pipe 
Lines  ▼.  Home  Ins.  Co.  145  Pa.  846,  22  Atl. 
Cd5.  In  this  case  the  court  said  that  the  de- 
fendant, having  insured  the  oil  without  any 
representation  as  to  the  quantum  of  plaintilTs 
interest,  must  be  considered  as  having  insured 
it  against  any  loss  which  the  plaintiff  will  suf- 
fer by  ilre. 

So,  where  a  policy  was  taken  out  by  a  com- 
press company  on  cotton  "their  own  or  held 
by  them  in  trust,  or  on  commission,"  it  was 
conceded  that  this  policy  covered  the  owner's 
interest,  but  it  was  contended  that  railway 
companies,  which  had  Issued  bills  of  lading, 
sAd  which  had  been  held  liable  as  carriers  for 
negligence  resulting  in  fire,  were  not  benefi- 
ciaries; but  it  was  held  that  they  had  an  in- 
surable interest,  having  outstanding  bills  of 
lading,  and  to  that  extent  were  the  owners  of 
the  cotton  which  was  held  in  trust  for  them  by 
the  compress  company.  California  Ins.  Co.  v. 
Union  Compress  Co.  133  U.  S.  400,  33  L.  ed. 
735,  10  Sup.  Ct.  Rep.  366. 

And  where  the  insured  was  described  as  a 
com  and  flour  factor,  and  the  policy  was  on 
goods  in  his  warehouse  and  on  "goods  in  trust 
or  on  commission,"  and  the  insured  had  a  lien 
on  the  goods  for  the  charges  for  cartage  and 
warehouse  rent,  and  no  charge  was  made  to 
customers  for  insurance,  nor  were  they  in- 
formed of  its  existence,  it  was  held  that  the 
Insured  was  entitled  to  recover  the  entire  value 
of  the  goods  lost  on  the  ground  that  they  were 
held  by  him  for  his  customers  in  trust  within 
the  meaning  of  the  policy.  Waters  v.  Monarch 
Fire  &  Life  Assur.  Co.  5  El.  &  Bl.  870,  25  L. 
J.  Q.  B.  N.  S.  102,  2  Jur.  N.  S.  375. 

But  a  policy  on  '^merchandise  in  trust  or  on 
commission,  for  which  they  are  responsible,"  in 
a  certain  warehouse,  was  held  not  to  include 
tea  which  had  been  sold  and  paid  for  before 
the  fire.  North  British  &  Mercantile  Ins.  Co. 
V.  Moffatt,  L.  R.  7  C.  P.  25.  41  L.  J.  C.  P.  N.  S. 
1,  25  L.  T.  N.  S.  662,  20  Weelc.  Rep.  114,  5 
Bennett's  F.  Ins.  Cas.  381.  In  this  case  the 
court  s^id  that  before  and  at  the  time  of  the 
fire  the  property  in  the  teas  had  passed  to  the 
vendees,  and  the  teas  were  then  at  the  risk  of 
the  defendants,  who  had  no  longer  any  inter- 
est in  them  or  responsibility  to  the  vendees  in 
respect  of  them  in  case  of  fire.  This  was  an 
action  by  the  insurance  company  claiming  to 
have  paid  an  excess  of  insurance. 
62  L.  R.  A. 


And  the  owner  of  cloth,  who  had  not  ratified 
or  claimed  any  interest  in  a  policy  until  after 
the  manufacturer  settled  with  the  insurance 
company,  was  not  entitled  to  recover  any  share 
of  the  insurance  money,  where  a  manufacturer 
of  clothing  obtained  insurance  upon  bis  own 
goods  and  goods  held  by  him  in  trust,  and  a  loss 
occurred  of  greater  value  to  his  goods  than  the 
whole  amount  of  the  insurance.  Stillwell  v. 
Staples,  10  N.  Y.  401. 

And  under  a  policy  providing  that  it  will  not 
cover  goods  held  on  commission  unless  they 
were  so  declared,  if  the  assured  does  not  de- 
clare that  the  goods  or  any  part  of  them  speci- 
fied in  the  application  were  held  by  them  in 
trust  or  on  commission,  goods  held  on  commis- 
sion or  in  trust  will  not  be  covered  by  the  pol- 
icy.    Baltimore  F.  Ins.  Co.  v.  Loney,  20  Md.  20. 

On  a  policy  Issued  to  commission  merchants 
on  a  stock  of  produce  held  by  them  in  trust  on 
consignment,  sold  but  not  delivered,  no  stock 
which  from  time  to  time  might  be  added  to  that 
existing  when  the  insurance  was  effected  would 
be  covered  by  this  policy  until  it  reached  the 
building.  Todd  v.  Germania  F.  Ins.  Co.  1  Mo. 
App.  472. 

In  Clark  v.  Western  Assur.  Co.  25  U.  C.  Q.  B. 
209,  where  an  insurance  was  effected  on  a  ware- 
house receipt  from  one  F.  for  2,000  bushels  of 
wheat  as  in  store  for  him  subject  to  his  order 
in  F.'s  warehouse,  it  was  held  that,  in  order 
to  recover,  it  was  not  necessary  to  prove  that 
the  identical  wheat  insured  was  destroyed,  but 
that  the  quantity  claimed  for  must  have  been 
in  the  warehouse  under  F.'s  control  during  the 
whole  period  l)etween  the  insurance  and  the 
fire.  (This  seems  hardly  consistent  with  the 
usual  rule  in  such  cases.  For  If  strictly  ap- 
plied, and  insurance  is  taken  out  on  a  full  ware- 
house, the  first  shipment  would  avoid  the  pol- 
icy, although  the  bins  might  be  refilled  the  next 
day  or  the  next  week.)  In  this  case  the  com- 
plaint stated  that  the  plaintiff,  at  the  time  of 
effecting  a  i)olicy  on  wheat  in  a  certain  ware- 
house, and  thence  until  and  at  the  time  of  the 
loss,  was  Interested  in  the  property  to  the 
amount  insured,  and  the  plea  denied  that  at 
the  time  of  the  loss  he  was  interested  as  al- 
leged. It  was  held  that  it  was  not  admitted 
that  the  plaintiff  at  the  date  of  the  policy  had 
in  the  warehouse  the  quantity  mentioned  in  the 
receipt,  and  that,  in  the  absence  of  proof  as  to 
the  extent  of  his  interest,  he  would  be  entitled 
only  to  nominal  damages. 

And  where  the  application  was,  "our  proper- 
ty, which  we  describe  as  follows:  No.  1  $3,- 
000  on  stock  in  trade  consisting  of  grain,  guano, 
and  salt  in  forwarding  house,"  and  the  assured 
bought  and  sold  grain,  grnano,  and  salt  on  their 
own  account  and  sold  fertilizers  on  commission, 
and  after  the  fire  they  wrote  a  letter  stating 
thPt  they  did  not  think  the  fertilizers  were  cov- 
ered by  the  policy,  It  was  held  that  the  plain- 
tiffs could  not  take  out  a  policy  to  insure  their 
own  property,  and  then  appropriate  it  to  the 
use  of  somebody  else  as  an  afterthought. 
Planters'  Mut.  Ins.  Co.  v.  Bngle,  52  Md.  468. 

A  policy  issued  to  commission  merchants  on 
cotton  "for  account  of  whom  it  may  concern," 
being  made  for  the  benefit  of  the  carriers,  was 
held  not  to  inure  to  the  benefit  of  the  owners 
of  the  cotton.  Steele  v.  Franklin  F.  Ins.  Co.  17 
Pa.  290.  In  this  case  the  court  said :  "All 
the  authorities  go  to  show  that  the  intention 
of  the  party  effecting  an  Insurance,  at  the  time 
of  doing  so,  ought  to  lead  and  govern  the  future 
use  of  It,  and  that  no  one  can,  by  any  subse- 
quent act,  entitle  himself  to  the  benefit  of  It 
without  showing  that  his  interest  was  intended 
to  be  embraced  by  it  when  it  was  made.  This 
rule  has  special  application  to  insurances  made 


digitized  by  VjOOQIC 


844 


Kbw  Jbbset  Coubt  ot  Errors  and  Afprals. 


Mar.^ 


'for  acconnt  of  whom  it  may  concern,'  and, 
where  these  terms  are  nsed  In  the  policy,  it  is 
not  sufficient  for  the  party  who  claims  the  bene- 
fit of  the  Insurance  to  show  merely  that  he  Is 
the  owner  of,  or  has  an  insurable  interest  in, 
the  goods.  He  must  show  that  he  caused  the 
insurance  to  be  effected  for  his  benefit,  or  that 
it  was  Intended,  at  the  time,  for  his  security." 
In  Todd  y.  Liverpool  &  L.  &  G.  Ins.  Co.  20  U. 
C.  C.  P.  523,  where  a  warehouseman  insured 
certain  wheat  and  assigned  the  policy  to  a  bank, 
to  which  he  gave  a  warehouse  receipt,  it  was 
held  that  the  bui]c  had  no  insurable  interest, 
as  the  receipt  was  signed  by  his  clerk,  who  was 
not  a  warehouseman,  under  Can.  Con.  Stat, 
chap.  54,  I  8,  providing  for  banks  making  ad- 
vances on  grain  on  receipts  signed  by  ware- 
housemen. 

y.  Bummarif. 

The  general  rule  is  that  the  insured  must  at 
the  time  of  insurance,  and  also  at  the  time  of 
the  loss,  have  an  insurable  interest  in  the  prop- 
erty burned  in  order  to  recover  on  a  ilre  pol- 
icy ;  that  an  insurance  upon  property  where  the 
insured  has  no  interest  is  void  as  contrary  to 
public  policy  and  being  a  gambling  contract. 
The  insurance,  however,  of  a  fluctuating  stock 
of  goods  or  changing  property,  or  of  goods  held 
by  a  commission  merchant,  or  on  storage,  or 
insured  by  a  common  carrier,  is  almost  always 
treated  as  valid.  These  may  be  recognized  as 
exceptions  to  the  general  rule.  The  pleading 
in  actions  on  a  policy  should  show  that  the  in- 
sured had  an  interest  in  property  at  the  time 
of  the  insurance  and  at  the  time  of  loss. 

This  note  is  not  intended  to  include  cases 
where  the  Interest  of  one  partner  or  Joint  ten- 
ant is  transferred  to  a  co-owner,  nor  cases  in- 
volving only  the  question.  Did  the  insured  have 
an  insurable  interest? — although  this  latter 
must  necessarily  be  often  involved  in  the  cases 
cited  above.  I.  T. 


John  W.  HAMPTON  et  al.,  Trustees  of  Un- 
ion Methodist  Protestant  Church  of  West 
Berlin, 

V, 

HARTFORD    FIRE    INSURANCE    COM- 
PANY,  Plff.  in  Err. 

(•••■•■••N.  J. .••••••) 

•1.  Forfeiture  clauses  In  Inswrance 
poUeles  are  not  favored  in  the  law.  The 
rule  as  to  them  in  this  state  is  settled.  The 
court  will  never  seek  for  a  construction  of  a 
forfeiture  clause  which  will  sustain  it  If  one 
which  will  defeat  it  is  reasonably  deducible 
from  the  word  or  terms  used. 

2.  The  words  '^occupied"  and  ^^vnoccn- 
pled"  in  a  policy  of  insurance  will  be 
given  force  with  reference  to  the  nature  and 
character  of  the  building,  the  purposes  for 
which  It  is  designed,  and  the  uses  contem- 
plated by  the  parties  as  expressed  In  the 
contract.     The  construction  given  to    these 


•Headnotes  by  Fobt,  J. 


Note. — As  to  what  constitutes  vacancy  or 
nonoccupancy  of  a  building,  see  prior  cases  in 
this  series,  of  Halpln  v.  Insurance  Co.  of  N.  A. 
(N.  Y.)  8  L.  R.  A.  79,  and  note;  Continental 
Ins.  Co.  V.  Kyle  (Ind.)  9  L.  R.  A.  81,  and  note; 
Llmbnrg  v.  German  F.  Ins.  Co.  (Iowa)  23  L. 
R.  A.  99 ;  Moody  t.  Amazon  Ins.  Co.  (Ohio)  26 
L.  R.  A.  SIS. 
52  L.  R  A. 


words  as  applied  to  a  dwelling  will  not  cover 
^  barn,  a  mill,  a  sawmill,  a  factory,  or 
school  houses,  music  hails,  theaters,  or 
churches. 

8.  A  ehnrch  bnlldlntr  Icept  for  use  for 
the  purposes  for  which  It  la  dealvned*. 
and  used  as  occasion  presents,  and  as  the 
convenience  of  the  congregation  may  require, 
and  no  intent  appearing  to  abandon  it  for 
the  purposes  of  its  use  by  the  temporary 
periods  of  nonuser,  even  though  such  period* 
exceed  the  ten-day  limit  in  a  policy,  la  not 
per  te  leaving  the  church  building  vacant  and 
unoccupied,  within  the  forfeiture  clause  of 
the  policy ;  and  upon  such  proof  alone  a  non- 
suit was  rightly  refused. 

4,  Inhere  there  la  a  conflict  In  the  teo-> 
tlnonxt  whether  there  is  occupancy  or  non- 
occupancy  is  a  Question  of  fact  to  be  deter- 
mined by  the  Jury. 

(November  20,  1900.) 

ERROR  to  the  Circuit  Court  for  Camden 
County  to  review  a  judgment  in  favor 
of  plaintiii  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  policy  of 
fire  insurance.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Jamea  Buohaaaiit  for  plaintiff  io 
error : 

'Hie  ohurch  building  ia  question  being  va- 
cant and  unoccupied  upwards  of  ten  days 
next  before  the  fire,  the  policy  was  avoided, 
and  for  that  reason  the  motion  for  a  non- 
suit, or  for  a  directed  verdict,  should  have 
been  granted. 

Sonnehom  v.  McMufacturers*  Ins.  Co.  44 
N.  J.  L.  222,  43  Am.  Rep.  366 ;  Eartshome  v. 
AgriouHural  Ina.  Co.  50  N.  J.  L.  427,  14 
Atl.  616;  Herrman  v.  Adriatic  F.  Ina.  Co,  8& 
N.  Y.  162,  39  Am.  Rep.  644;  Keith  v.  Quincjf 
Mut.  F.  Ins.  Co.  10  Allen,  228;  Halpin  y. 
Pheniw  Ina.  Co.  118  N.  Y.  165,  23  N.  E.  482; 
Halpin  v.  ^tna  F.  Ina.  Co.  120  N.  Y.  70,  2a 
N.  E.  988;  American  Ina.  Co.  v.  Foater,  02 
111.  334,  34  Am.  Rep.  134 ;  Caraher  v.  Royal 
Ina.  Co.  63  Hun,  82,  17  N.  Y.  Supp.  858. 

What  is  meant  by  the  words  "vacant  or 
unoccupied,"  in  a  policy  of  insurance,  is  a 
question  of  law. 

Hartahome  ▼.  AgricultwraL  Ina.  Co.  50 
N.  J.  L.  427,  14  Atl.  615 ;  Sonnehom  v.  Man- 
ufacturera'  Ina.  Co.  44  N.  J.  L.  222,  43  Am. 
Rep.  365;  Home  Ina.  Co.  y.  Mendenhall,  164 
111.  458,  36  L.  R.  A.  374,  45  N.  E.  1078; 
Newport  Improv.  Co.  v.  Hom^  Ina.  Co.  163 
N.  Y.  237,  57  N.  E.  475. 

Meaara.  G.  A.  Vroom  and  W.  J.  Kraft 
for  defendants  in  error. 

Fort,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  a  fire  insurance  company. 
By  its  policy  issued  on  the  20th  day  of  Au- 
gust, 1896,  m  consideration  of  $15  premium 
paid,  it  insured  the  church  property  of  which 
t)ie  plaintiffs  are  the  trustees  against  loss  or 
damage  from  fire  for  a  period  of  five  yeara 
from  said  date.  The  property  insured  was 
described  in  the  policy  as  a  "frame  church 
building  and  addition  attached  thereto,  with 
shingle  roof,  situate  at  the  northeast  corner 
of  Haddon  and  Jefferson  avenue,  in  the  vil- 
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lage  of  West  Berlin,  Camden  county,  N.  J." 
The  property  was  totally  destroyed  by  fire 
on  June  1,  1899,  and  due  and  timely  proof  of 
loss  was  made.  Subsequently,  on  July  31, 
1899,  the  defendant,  by  its  general  agents, 
notified  the  plaintiffs  in  writing,  through 
their  attorney,  that  they  denied  owing  any- 
thing on  said  policy.  Suit  was  instituted 
and  the  pleas  filed  set  up:  "(1)  The 
church  building  was  and  became  vacant  and 
unoccupied,  and  so  remained  for  upwards  cf 
ten  days,  without  the  consent  in  writing 
thereto  of  the  said  defendant  being  indorsed 
upon  or  added  to  said  policy;  (2)  that  the 
hazard  was  increased  by  means  within  the 
knowledge  and  control  of  the  said  plaintiff, 
and  was  so  kept  and  continued  until  said 
loss  by  fire."  We  agree  with  the  trial  judge, 
as  to  the  second  plea,  that  there  is  no  proof 
as  to  there  being  any  hazard,  within  the  con- 
templation of  the  policy,  proved  in  the  cause, 
unless  it  be  the  boarding  up  and  locking  of 
the  church  as  was  proved;  but  that  would 
seem  ratlier  to  be  a  precaution  for  safety 
than  a  hazard.  However,  this  point  is  not 
raised  in  the  brief  of  the  defendant  except 
in  so  far  as  the  claim  that  the  church  was 
left  vacant  and  unoccupied  was  a  violation 
of  the  '"hazard"  clause  of  the  policy.  The 
defendant's  counsel  puts  the  issues  tried 
very  fairly  in  his  brief  when  he  says:  "The 
defenses  litigated  upon  the  trial  were:  First, 
that  the  building,  for  many  weeks  prior  to 
the  fire,  was  vacant  or  unoccupied,  without 
the  consent  of  the  company;  second,  that  by 
means  of  such  vacancy  or  nonoccupancy  the 
hazard  was  increased."  It  follows,  of  course, 
therefore,  that  if  the  first  condition — vacancy 
or  nonoccupancy — did  not  exist,  the  second 
defense  fafls.  Hie  attempt  of  the  defense 
is  to  defeat  the  recovery  in  the  case  by  the 
fact  that  a  forfeiture  has  occurred,  imder 
the  conditions  of  the  policy,  from  the  leav- 
ing of  the  premises  vacant  or  unoccupied  ex- 
ceeding the  ten  days  allowed  by  the  policy. 
Forfeitures  of  this  class  are  not  favored  in 
the  law.  The  rule  as  to  them  in  our  state 
is  settled.  Our  courts  say:  "It  has  become 
a  settled  rule  in  the  construction  of  contracts 
of  insurance  that  policies  of  insurance  will 
be  liberally  oonstrued  to  uphold  the  con- 
tract; and  conditions  contained  in  them 
which  create  forfeitures  will  be  construed 
most  strongly  against  the  insured  and  will 
never  be  extended  beyond  the  strict  words  of 
the  policy."  Carson  v.  Jersey  City  Ins.  Co, 
43  N.  J.  L.  800,  39  Am.  Rep.  584;  Snyder  v. 
Dwelling-House  Ins.  Co.  59  N.  J.  L.  544,  37 
Atl.  1022.  The  court  will  never  seek  for  a 
construction  of  a  forfeiture  clause  in  a  pol- 
icy which  will  sustain  it  if  one  which  will 
defeat  it  is  reasonably  deducible  from  the 
terms  or  words  used  to  express  it.  Staie 
Ins.  Co.  V.  Maaokens,  38  N.  J.  L.  564,  572; 
Ripley  v.  ^tna  F.  Ins.  Co.  29  Barb.  552; 
Rann  v.  JJome  Ins.  Co.  59  N.  Y.  387 ;  1  Joyce, 
Ins.  S  220;  Hartford  F.  Ins.  Co.  v.  Walsh,  54 
111.  164,  5  Am.  Rep.  115;  May,  Ins.  2d  ed. 
§  170.  We  are  not  without  a  construction 
of  the  words  "occupied"  and  "unoccupied"  in 
this  state.  This  court  has  defined  these 
terms  and  their  application  to  buildings  in- 
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^  I7  policies  containing  them  as  fol- 
b:     ^*They*  1  *  " 


sured 

lows:  "They  are  always  to  be  construed 
with  reference  to  the  nature  and  character 
of  the  building, — ^the  purposes  for  which  it 
is  designed,  and  the  uses  contemplated  by  the 
parties  as  expressed  in  the  contract.  The 
occupancy  of  a  dwelling,  of  a  barn,  and  of  a 
mill  is  in  each  case  essentially  different  in 
its  scope  and  character.  The  term  'occupied' 
always  implies  a  substantial  and  practical 
use  of  the  building  for  the  purposes  for 
which  it  is  intended,  and  as  contemplated 
by  the  terms  of  the  policy."  Sonnehom  v. 
Manufacturers'  Ins.  Co.  44  N.  J.  L.  220,  223, 
43  Am.  Rep.  365.  The  same  effect  is  given 
to  these  words  by  the  New  York  court  of  ap- 
peals. Whitney  v.  Black  River  Ins.  Co.  72 
N.  Y.  117,  28  Am.  Rep.  116.  As  to  a  dwell- 
ing house,  it  being  designed  for  occupancy  by 
human  beings,  it  is  occupied  when  human 
beings  habitually  reside  in  it,  and  unoccu- 
pied when  no  one  lives  or  dwells  in  it.  Harts- 
home  V.  Agricultural  Ins.  Co.  50  N.  J.  L. 
430,  14  Atl.  615.  The  definition  of  "occu- 
pied," as  applied  to  a  dwelling,  will  not,  of 
course,  cover  a  barn,  a  mill,  a  sawmill,  a 
factory,  music  halls,  theaters,  or  churches. 
If  church  buildings  are  kept  for  use  for  the 
purposes  for  which  they  are  designed,  and 
usect  as  occasion  presents  and  as  the  con- 
venience of  the  congregation  may  require, 
and  there  is  no  intent  shown  to  abandon 
them  for  the  purposes  of  their  use  by  the 
temporary  periods  of  nonuser,  even  though 
those  periods  may  exceed  the  ten-day  limit 
in  a  policy,  sudi  act  is  not  per  se  a  leaving 
of  a  church  building  vacant  and  unoccupied, 
within  the  forfeiture  clause  of  the  policy; 
and  hence  upon  such  proof  alone  a  nonsuit 
would  not  be  proper.  If,  however,  it  was  un- 
disputed under  the  evidence  in  the  cause 
that  the  premises  had  been  unoccupied  as  a 
church  for  more  than  ten  days,  witnout  any 
intention  or  expectation  of  resuming  wor- 
ship therein,  or  that  an  abandonment  of  its 
use  for  church  purposes  was  apparent  from 
the  dissolution  of  the  chufch  society,  or  an 
unreasonable  time  of  nonoccupancy  resulting 
from  the  nonresumption  of  religious  services 
therein,  then  a  nonsuit  might  be  proper. 

The  chief  reliance  for  reversal  in  this  case 
is  in  the  refusal  of  the  trial  judge  to  take 
the  case  from  the  jury,  and  his  submitting 
as  a  auestion  of  fact  to  the  jury  whether  the 
chiurcn  was  at  the  time  of  the  fire,  and  for 
ten  days  before,  vacant  or  unoccupied,  with- 
in the'  terms  odF  the  policy.  We  think  the 
trial  justice  was  right  on  both  positions. 
There  was  evidence  from  which  the  jury  in 
the  case  could  find  that  the  diurch  property, 
considering  its  uses,  was  not  vacant  or  unoc- 
cupied, within  the  terms  used  in  the  policy, 
as  they  should  be  applied  to  a  church  build- 
ing. Services  had  been  held  in  the  church 
until  there  was  no  minister  to  officiate, — 
about  the  Ist  of  April  previous  to  the  fire. 
The  building  was  in  charge  of  the  trustees, 
and  the  president  of  the  £>ard  had  the  key, 
and  actea,  as  he  always  had,  as  the  sexton, 
visiting  it  frequently,  caring  for  it,  and  go- 
ing in  it  as  often  as  five  times  a  week.  The 
furniture  was  in  the  churclL  as  was  the  or- 
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g&n  used  in  worship.  There  was  no  change 
in  the  use  of  the  property,  and  there  was  no 
determination  to  nonuse  it  as  a  church.  The 
church  remained  ready  to  be  opened  as  soon 
as  any  one  could  be  secured  to  preach.  A 
Reverend  Mr.  Miller  it  was  supposed  was  se- 
cured to  preach  on  the  second  or  third  Sun- 
day in  May,  as  Mr.  Hampton,  the  president 
of  the  trustees,  testifies ;  and  the  church  was 
opened,  and  tlie  congregation  gathered,  as 
the  evidence  would  indicate,  but  Mr.  Miller 
did  not  appear.  Does  the  fact  that  the 
preacher  does  not  appear  cause  the  church 
to  be  unoccupied?  Is  it  possible,  in  case 
a  city  church — as  is  frequently  done — closes 
for  the  month  of  August,  and  public  worship 
is  discontinued  for  that  month,  in  case  of 
fire  after  ten  days  from  the  closing,  that  its 
insuranc'c  is  forfeited?  Is  it  possible,  in 
case  a  church  for  any  reason  is  without  a 
pastor,  and  closes  temporarily  until  some 
one  is  secured,  and  the  church  burns  after 
ten  days  from  such  closing,  that  the  church 
is  vacant  and  unoccupied,  within  the  contem- 
plation of  this  condition  in  its  policy  of  in- 
surance, and  no  recovery  for  the  loss  can  be 
had?  To  give  such  a  construction  to  a  pol- 
icy on  a  church  would  be  to  wholly  disregard 
the  contemplated  uses  of  the  property  and 
the  sensible  and  rea8onaJi>le  construction  to 
be  given  to  the  term  "occupied"  as  applied 
to  such  property.  In  a  case  having  many  of 
the  same  facts  as  this,  and  founded  upon  the 
same  character  of  defense,  the  appellate  di- 
vision of  the  New  York  supreme  court  gave 
to  the  word  "unoccupied,"  as  applied  to 
church  property,  the  construction  here  given. 
Caraher  v.  Royal  Ins.  Co,  63  Hun,  92,  17  N. 
Y.  Supp.  868.'  In  Whitney  v.  Blahk  River 
Ins.  Co,  72  N.  Y.  117,  28  Am.  Rep.  116,  the 
building  insured  was  a  sawmill,  and  the 
court  of  appeals  of  the  state  of  New  York 
construed  the  "vacant  and  unoccupied" 
clause  in  that  policy  in  connection  with  the 
uses  for  which  the  sawmill  could  be  put.  In 
passing  upon  that  case  the  court  says:  "It 
is  quite  obvious«that  the  parties  did  not  in- 
tend by  this  provision  that  the  sawmill 
should  be  inhabited,  or  that  any  person 
should  remain  in  it  so  as  to  watch  and 
guard  it  against  fires,  in  order  that  the 
plaintiff  should  have  the  protection  of  the 
policy.  .  .  .  The  interruptions  of  the 
business  and  the  discontinuance  of  the  active 
use  of  the  sawmill  by  reason  of  low  water, 
diminished  custom,  or  derangement  of  the 
machinery,  if  held  to  be  a  violation  of  the 
condition,  and  to  create  a  vacancy  and  non- 
occupation  of  the  building  within  the  true 
meaning  of  the  condition,  would  greatly  im- 
pair the  value  of  the  contract  as  a  contract 
of  indemnity,  and  the  result  would  be  that 
the  contract  would  be  deemed  forfeited  by 
the  happening  of  events  which  might  rea- 
sonably have  been  anticipated,  and  which 
were  among  the  common  incidents  of  the 
business  carried  on,  on  the  insured  prem- 
ises. .  .  .  Delays  and  interruptions  in- 
eident  to  the  business  of  conducting  a  saw- 
mill, although  involving  a  temporary  discon- 
tinuance of  the  active  use  of  the  mill  for 
sawing  purposes,  would  not»  we  think,  make 
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the  mill  'vacant  and  unoccupied,'  within  the 
meaning  of  the  policy.  Take  the  case  of  the 
insurance  of  a  church  building,  or  school- 
house,  or  cider  mill.  Would  the  fact  that 
the  church  was  closed  for  six  days  consecu- 
tively each  week  be  a  violation  of  the  condi- 
tion in  question,  or  would  the  schoolhouse  in 
vacation  time,  or  the  cider  mill  when  no 
apples  were  to  be  had,  be  without  the  pro- 
tection of  the  policy?  These  illustrations 
serve  to  show  that  the  condition  against 
vacancy  and  nonoccupation  is  to  be  con- 
strued and  applied  in  view  of  the  subject- 
matter  of  the  contract  and  of  the  ordinary 
incidents  attending  the  use  of  the  insured 
property,"  It  would  be  hard  to  secure  a 
statement  of  the  principle  which  we  think 
applicable  to  the  construction  of  the  words 
"vacant  and  unoccupied,"  as  applyiujg  to  a 
church,  of  greater  clearness  than  this  quo- 
tation from  the  New  York  court  of  appeals. 
In  the  case  of  Whitney  v.  BUick  River  Ins. 
Co.,  from  which  the  quotation  was  just  made, 
the  court  also  held  that  it  was  a  question  of 
fact  as  to  whether  tlie  building  was  vacant 
or  imoccupied,  within  the  policy,  to  be  de- 
termined, as  stated  in  that  case,  by  the  ref- 
eree, who  was  sitting  as  a  jury.  The  referee 
found  as  a  fact  in  that  case  that  the  fire 
occurred  on  the  10th  of  May,  and  that  no 
sawing  had  been  done  for  sixteen  or  eighteen 
days  before,  but  that  there  were  logs  in  the 
mill  yard  and  elsewhere  which  the  plaintiff 
intended  to  saw  at  the  mill ;  that  there  was 
lumber  piled  in  the  yard,  and  a  small  quan- 
tity was  kept  in  the  mill  up  to  the  time  of 
the  fire^  from  which  from  time  to  time  small 
sales  were  made, — the  last  one  the  day  be- 
fore the  fire;  and  the  court  says  that  this 
evidence  would  not  have  justified  the  finding 
that  the  plaintiff  had  abandoned  or  intended 
to  abandon  the  use  of  the  mill,  and  says 
there  was  no  error  in  the  finding  of  the  ref- 
eree that  the  mill  did  not  become  vacant  and 
unoccupied,  within  the  meaning  of  the  pol- 
icv.  See  note  to  Moore  v.  Phoenix  Ins,  Go, 
(N.  H.)  10  Am.  St  Rep.  300.  That  case  is 
authority  for  the  position  taken  by  the  trial 
justice  in  this  case,  viz,,  that  whether,  un- 
der the  evidence,  there  was  occupancy  or  non- 
occupancy  was  a  question  for  the  jury. 

We  think  the  refusal  to  nonsuit  and  the 
refusal  to  direct  a  verdict  for  the  defendant 
were  right,  and  that  there  was  no  error  in 
the  charge  of  the  court  or  in  its  refusal  to 
charge  as  requested,  and  the  judgment  should 
he  affirmed* 

STATE  of  New  Jersey,  Plff,  in  Err^ 

V, 

Sophia  MEYER. 

( N.  J ) 

*The  defendant,  ba^-intr  been  eonvieted 

♦Headnote  by  Dixon,  J. 


NOTB. — ^As  to  right  of  state  to  appeal  In 
criminal  case,  see  prior  cases  In  this  series,  of 
People  ew  rel.  Hodson  v.  Miner  (111.)  19  L.  B. 
A.  342,  and  note;  State  ▼.  Lee  (Conn.)  27  L. 
R.  A.  498:  State  v.  Rook  (Kan.)  49  L.  R.  A. 
186;  Bute  v.  Savery  (N.  C.)  49  L.  R.  A.  685. 
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of  a  blfrlt  mlsdemeaiior  In  the  Union 
county  quarter  Bessions,  removed  the  convic- 
tion by  writ  of  error  to  the  supreme  court, 
and  there  the  Judgment  was  reversed  for  the 
admission  at  the  trial  of  testimony  deemed 
illegal.  Held,  that  the  attorney  general  or 
a  prosecutor  of  the  pleas  could  sue  out  a 
writ  of  error  from  this  court  to  reverse  the 
Judgment  of  the  supreme  court. 

(November  19,  1900.) 

MOTION  to  dismiss  a  writ  of  error  to  re- 
view a  judgment  of  the  Supreme  Court 
reversing  a  judgment  of  the  Court  of  Quar- 
ter Sessions  for  Union  County  convicting  de- 
fendant of  a  misdemeanor.  Denied, 
.  The  fa«t8  are  stated  in  the  opinion. 

Mr.  J.  A.  Kieman,  for  defendant  in  er- 
ror, in  support  of  motion. 

Mr.  N.  C.  J.  Englisli,  for  plaintiff  in  er- 
ror: 

The  state  has  the  ri^ht  to  sue  forth  a  writ 
of  error  directed  to  the  supreme  court  to  re- 
view a  judgment  of  that  court  in  a  criminal 
case,  on  an  indictment,  where  there  has  been 
a  conviction  on  the  trial  of  the  issue  before 
the  court  below,  which  conviction  the  su- 
preme court  has  set  aside  on  account  of  ad- 
mission of  evidence;  and  this  right  to  issue 
the  writ  of  error  is  statutory  in  New  Jersey, 
and  also  is  in  accordance  with  the  practice 
of  the  common-law  courts. 

nines  v.  State,  64  N.  J.  L.  199,  23  Atl. 
854;  State  v.  Holmes,  36  N.  J.  L.  62;  Oom. 
V.  Capp,  48  Pa.  53. 

The  Constitution  declares  that  ''no  person 
shall,  after  acquittal,  be  tried  for  the  tame 
offense."  • 

Art.  1,  §  10. 

But  this  prohibition  refers  only  to  an  ac- 
quittal at  the  trial  of  the  issue  of  fact. 

Smith  V.  State,  41  N.  J.  L.  598. 

By  the  recent  English  and  American  prac- 
tice writs  of  error  are  allowed  (in  behalf  of 
the  state)  in  criminal  cases. 

Rex  V.  Houston,  2  Craw.  &  D.  C.  C.  310; 
Queen  ▼.  Miilis,  10  Clark  &  F.  534;  Queen 
V.  Chadwick,  11  Q.  B.  173;  Winchester's 
Case,  Cro.  Car.  504;  3  Bacon,  Abr.  title,  Er- 
ror.  A,  2,  ed.  1868,  p.  326;  2  Hale,  P.  C.  pp. 
247,  248,  394,  395;  State  v.  Buchanan,  6 
Harr.  &  J.  317,  9  Am.  Dec.  534. 

In  New  York  it  was  formerly  a  common- 
law  practice  for  the  state  to  bring  writs  of 
error  in  criminal  isases. 

People  V.  Stone,  9  Wend.  182;  People  v. 
Fisher,  14  Wend.  9,  28  Am.  Dec.  601 ;  People 
V.  Coon,  15  Wend.  277;  People  v.  Adsit,  2 
Hill,  619;  People  v.  Adams,  3  Denio,  190, 
45  Am.  Dec.  468;  Adams  v.  People,  1  N.  Y. 
173. 

There  does  not  appear  to  be  any  reason 
why  the  state  should  not  be  entitled,  as  a 
private  individual,  to  have  an  appeal  from 
one  of  her  inferior  courts  to  a  superior  tri- 
bunal. 

State  V.  Ross,  14  La.  Ann.  364;  Com.  v. 
Capp,  48  Pa.  53;  Com.  v.  Wallace,  114  Pa. 
405,  60  Am.  Rep.  353,  6  Atl.  685;  Rea  Y. 
Wilkes,  4  Burr.  2560. 
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Dixon,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  before  the 
Union  county  quarter  sessions  of  a  high  mis- 
demeanor, and  on  error  her  conviction  was 
reversed  by  the  supreme  court  for  the  ad- 
mission at  the  trial  of  testimony  deemed  il- 
legal. Thereupon  the  state  sued  out  a  writ 
of  error  from  this  court  to  reverse  the  judg- 
ment of  the  supreme  court,  and  now  the  de- 
fendant moves  to  dismiss  the  writ,  on  the 
ground  that  the  state  is  not  entiUed  to  a 
writ  of  error  in  a  criminal  case.  On  this 
contention  the  primary  question  is.  How 
stood  the  matter  at  the  common  law?  The 
right  of  the  Crown  to  issue  a  writ  of  error 
in  a  criminal  case  is  assumed  by  the  older  ju- 
;:ists  of  England.  Thus,  Lord  Coke  says 
thaty  if  a  judgment  of  acquittal  be  given 
upon  an  erroneous  indictment,  the  King 
need  not  bring  a  writ  of  error  in  order  to 
subject  tlie  defendant  to  a  new  indictment. 
Coke,  P.  C.  214.  This  is  repeated  by  Mat- 
thew Bacon  as  good  law  in  his  time.  Bac. 
Abr.  Erroi'  (A).  So,  Lord  Hale  (2  Hale,  P. 
C.  247,  248)  clearly  indicates  that,  if  judg- 
ment be  given  for  the  defendant  on  a  special 
verdict  found  in  a  case  of  murder  or  felony, 
it  may  be  reversed  on  error, and  (Id.  394,395) 
that  the  like  course  may  be  taken  even  when 
the  defendant  has  been  acquitted  by  a  gen- 
eral verdict  on  a  plea  of  not  guilty.  No  in- 
tinuttion  to  the  contrary  appears  in  any  of 
the  ancient  books.  This  fact  is  perhaps 
stronger  evidence  of  the  right  of  the  Crown 
than  would  be  a  direct  assertion  of  the 
right;  for  it  shows  that,  when  the  minds  of 
the  writers  adverted  to  the  subject,  no  doubt 
was  suggested.  It  was  also  a  settled  rule  of 
the  common  law  that  the  defendant  could 
not  sue  out  a  writ  of  error  in  a  criminal  case 
without  special  warrant  from  the  Crown  on 
the  fiat  of  the  attorney  general,  and,  at  least 
in  cases  of  treason  and  felony,  this  fiat  was 
given  ew  gratia  regis,  and  not  ex  debito  /us- 
titiw.  Rex  v.  Wilkes,  4  Burr.  2550.  From 
this  it  is  a  reasonable  inference  that  the  at- 
torney general  might  himself  prosecute  such 
a  \^'Tit.  The  old  Ca>se  of  Winchester  points 
in  the  same  direction;  for,  while  the  report- 
ers are  not  agreed  as  to  whether  the  writ  in 
that  case  issued  at  the  instance  of  the  Crown 
or  of  the  defendant  (Cro.  Car.  504,  cited  in 
Le  Roy  v.  St.  John,  W.  Jones,  407 )  they  con- 
cur in  the  statement  that  the  judgment  was 
reversed  for  a  defect  prejudicial  to  the  King. 
Sir  William  Jones,  who  reports  the  case  as  a 
writ  of  error  brought  by  the  King,  had  sat 
upon  both,  the  common  bench  and  the  King*8 
bench  in  England,  and  his  omission  to  com- 
ment upon  ^e  proceeding  as  anomalous  is  a 
plain  indication  of  its  legal  propriety.  Com- 
ing to  more  recent  times,  we  find  that  in 
Reg.  V.  Houston,  2  Craw.  &  D.  10,  191,  the 
defendant  had  judgment  on  his  demurrer  to 
an  indictment  for  conspiracy,  but  on  writ 
of  error  brought  by  the  Crown  the  judgment 
was  reversed  by  the  court  of  Queen's  bench 
in  Ireland.  So,  in  Queen  v.  Miilis,  10  Clark 
&  F.  534,  on  an  indictment  for  bigamy,  u 
special  verdict  was  rendered,  which,  being  re- 
moved ]l>y  certiorari  into  the  Queen's  bench 
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in  Ireland,  resulted  there  in  a  judgment  of 
acquittal.  This  judgment  was  taken  into 
the  House  of  Lords  by  writ  of  error  at  the 
instance  of  the  Queen.  Likewise,  in  Queen 
V.  Chadujiok,  11  Q.  B.  205,  there  was  a  spe- 
cial verdict  on  an  indictment  for  bigamy,  on 
which  the  defendant  had  judgment  in  the 
Liverpool  assizes,  and  this  was  removed  into 
the  Queen's  bench  by  writ  of  error  at  the 
instance  of  the  Crown.  In  none  of  these 
cases  was  a  doubt  intimated  as  to  the  right 
of  the  Crown.  In  view  of  these  matters,  it 
seems  almost  incredible  that  by  the  English 
common  law  the  Crown  was  not  entitled  to 
a  writ  of  error  in  criminal  oases. 

In  this  country,  as  early  as  1821,  the 
Maryland  court  of  appeals,  in  State  v.  Bu- 
chanan, 5  Harr.  &  J.  317,  9  Am.  Dec.  534, 
considered  the  authority  of  Lord  Hale  alone 
as  sufficient  to  establish  the  rule  of  the  com- 
mon law,  and  on  that  basis  sustained  the 
right  of  the  state  to  prosecute  the  wriL 
The  leading  case  to  the  contrary  is  People  v. 
Coming,  2  N.  Y.  9,  49  Am.  Dec.  364;  for  the 
earlier  cases  of  People  v.  Dill,  2  111.  257,  and 
Com.  V.  Harrison,  2  Va.  Cas.  202,  cite  no 
authorities  and  give  no  reasons  for  thejudg- 
mcnt;  and  in  State  v.  Reynolds,  4  Hayw. 
(Tenn.)  110,  the  question  is  confounded 
with  the  very  different  one  of  granting  a 
new  trial  after  acquittal.  With  regard  to 
the  case  of  People  v.  Coming,  I  think  that 
anyone  reading  the  opinion  of  Judge  Bron- 
son  will  perceive  that  his  conclusion  was  in- 
duced more  by  the  supposed  danger  arising 
from  the  exercise  of  such  a  power  by  tlie 
state  than  by  the  legal  authorities  for  and 
agAinst  the  possession  of  the  power.  That 
his  apprehensions  were  not  shared  in  by  peo- 
ple generally  was  soon  shown  by  the  statute 
passed  to  confer  on  the  state  the  power  de- 
nied by  the  court.  Moreover,  the  decision 
rendered  in  that  case  was  rendered  in  the 
teeth  of  the  previous  practice  in  New  York, 
and  of  a  former  decision  by  the  same  court, 
given  after  full  discussion  and  consideration, 
in  People  v.  De  Bow,  2  N.  Y.  9,  note  a.  The 
case  of  Com,  v.  Cumminge,  3  Cush.  212,  was 
decided  mainly  on  the  construction  of  the 
Massachusette  stetutes,  and  that  of  VtUted 
States  V.  ifore,  3  Cranch,  174,  2  L.  ed.  402, 
turned  wholly  on  the  jurisdiction  of  the  Fed- 
eral Supreme  Court.  These  decisions  are 
not  satisfactorv  as  to  the  common  law  of 
England,  and  should  not  be  followed  in  this 
stete,  where  we  are  accustomed  to  adhere 
closely  to  common-law  rules  which  were  not 


obsolete  before  the  Revolution,  and  are  not 
out  of  harmony  with  our  institutions. 

This  issuance  of  a  writ  of  error  should  not 
be  confounded  with  the  granting  of  a  new 
trial,  which  always  rests  in  the  discretion 
of  the  court.  The  rule  of  the  English  judges 
was  to  refuse  a  new  trial  after  the  aoquit- 
tel  of  the  accused  upon  an  indictment^  and 
the  principle  underlying  that  rule  is  now  im- 
bedded in  our  Constitution.  But  the  acquitr 
tel  there  intended  does  not  include  the  re- 
versal of  a  conviction  for  error  oif  law. 
Smith  Y.  State,  41  N.  J.  L.  598. 

But  not  only  does  the  common  law  sanc- 
tion this  writ  of  error ;  our  statutes  likewise 
authorize  it.  From  the  time  of  Lord  Com- 
bury's  ordinance,  promulgated  in  1704,  the 
supreme  court  has  had  cognizance  of  aU 
pleas,  civil,  criminal,  and  mixed,  as  fully  as 
the  courte  of  Queen's  bench,  common  pleas, 
and  exchequer  in  England;  and  in  1799  the 
legislature  enacted  "that  errors  happening 
in  the  supreme  court  of  this  stete  shall  be 
heard,  rectified,  and  determined  by  the  court 
of  appeals  in  the  last  resort  in  all  causes  of 
law,^'  and  "that  it  shall  and  may  be  lawful 
for  the  attorney  general,  in  behalf  of  this 
stete,  or  for  any  parly,  his  legal  represente- 
tives,  or  other  person,  who  may  be  damni- 
fied or  aggrieved  b^  any  judgment  rendered 
or  to  be  rendered  in  the  supreme  court,  to 
sue  forth  a  writ  of  error,  to  be  directed  to 
the  judges  of  the  said  supreme  court  for  the 
time  being,  commanding  them  to  cause  the 
record  of  such  judgment,  and  all  things  con- 
cerning the  same,  to  be  brought  before  the 
said  court  of  appeals."  Pat  L.  345.  Effect 
cannot  be  given  to  this  language  without  in- 
cluding criminal  cases,  and  making  the  ri^t 
of  the  attorney  general,  <m  behalf  of  the 
stete,  as  clear  as  that  of  the  defendant.  The 
right  thus  committed  to  the  attorney  gener- 
al has  since  been  delegated  also  to  the  prose- 
cutors of  the  pleas,  in  case  of  the  absence  of 
the  attorney  general.  1  Qen.  Stet.  p.  118. 
These  provisions  of  the  act  of  1799  still  ex- 
ist (2  Gen.  Stet.  p.  1391),  and  this  court  has 
already  held  that  they  embraced  criminal 
causes.  Bines  y.  State,  54  N.  J.  L.  199,  23 
Atl.  854.  The  question  whether,  after  such 
an  aoquittel  as  will  protect  the  defendant 
from  Mng  tried  again,  the  state  may  prose- 
cute a  writ  of  error  in  order  to  correct  a 
misconstruction  of  law,  need  not  now  be,  and 
has  not  been,  considered  by  the  court. 

The  motion  to  dismiss  the  present  writ  of 
error  is  denied. 


MINNESOTA  SUPREME  COURT. 


Charles  WOEHRLB,  Appt., 

V, 

MINNESOTA       TRANSFER       RAILWAY 
COMPANY,   Respt, 

( Minn. ) 

•1.     Tbe  rale  tlkWit  it  U  tite  duty  of  a 

*Headnotes  by  Stabt,  Ch.  J. 


traveler  on  tl&e  Kltrlt'waTy  abont  to  go  up- 
on a  railway  crossing,  to  look  and  listen,  to 
the  extent  of  his  opportunity,  for  an  approach- 
ing train.  Is  not  always  an  absolute  one.  While 
he  cannot  omit  to  exercise  due  care  In  eo  look- 
ing and  listening,  in  reliance  upon  the  rail- 
way company  doing  Its  duty  as*to  giving  sig- 
nals, yet  under  special  circumstances  he  may 
regulate  his  own  conduct  in  some  degree  with 


Note. — For  earlier  cases  In  this  series  as  to  |  Greenwood  v.  Philadelphia,  W.  ft  B.  R.  Co. 
open  gates  as  affecting  rights  of  traveler,  see  1  (Pa.)  3  L.  B.  A.  44 ;  Lake  Shore  ft  M.  S.  B.  Co. 
62  L.  R.  A. 
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reference  to  the  presumption  tbat  it  will  do 
its  duty. 

S.  HVliere  it  U  the  custom  of  »  railway 
eompany  to  keep  vates  or  a  llaflrman 
at  a  danseroiui  crossing,  the  raised 
gates  or  the  absence  of  the  flagman,  to  a  trav- 
eler to  whom  the  cnstom  is  known,  is  an  as- 
surance of  safety,  and  an  implied  invitation 
to  make  the  crossing,  npon  which  he  may 
to  some  extent,  but  not  entirely,  rely  and  act, 
within  reasonable  limitations,  upon  the  pre- 
sumption that  it  is  safe  for  him  to  go  upon 
the  crossing.  The  extent  to  which  be  may 
rely  on  such  assurance  is  a  question  of  fact, 
unless  It  conclusively  appears  that  be  relied 
exclusively  thereon. 

S.  Rales  applied,  and  held  that  the 
qaestion  of  the  pialntilTs  oontrlbu- 
tory  nesrllsenoe  was  one  of  fact,  and  that 
the  trial  cpnrt  erred  in  not  submitting  it  to 
the  jury. 

{Lewis  and  ColUns,  J  J.,  dUMent.) 
(January  4,  1901.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Hennepin  Countj  de- 
nying a  new  trial  after  a  verdict  in  favor  of 
defendant  in  an  action  brouf[ht  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  bj  defendant's  negligence. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  F.  N.  Hendziz  and  L.  J.  Van 
Fosaen,  for  appellaiit: 

Even  though  defendant  was  originally  un- 
der no  obligation  to  station  a  flagman  at  the 
crossing,  yet,  it  having  done  so  for  many 
years,  it  oould  not  lawfully  remove  him 
without  notice,  and  the  absence  of  the  flag- 
man from  his  post  of  duty  at  the  crossing  at 
the  time  of  the  collision,  and  his  failure  to 
warn  plaintiff  of  the  approach  of  this  train, 
was  imputable  to  the  aefendant,  and  consti- 
tuted negligence  on  the  part  of  defendant. 

Bums  y.  North  Chicago  Rolling-Mill  Co, 
65  Wis.  812,  27  N.  W.  43 ;  Dolan  v.  Delaware 
d  H.  Canai  Co,  71  N.  Y.  285;  State  y,  Boston 
d  M.  R,  Co.  80  Me.  430,  15  Ati.  36;  Wilson 
v.  New  York,  N,  H,  d  H,  R.  Co,  18  R.  1. 491, 
29  Atl.  268;  Westavoay  v.  Chicago,  Bt,  P,  M, 
d  O,  R,  Co,  56  Minn.  28,  67  N.  W.  222. 

The  railway  company  having  continuously 
kept  a  flagman  stationed  there  to  warn  trav- 
elers of  approaching  trains,  and  plaintiff 
knowing  of  it,  he  had  a  right  to  presume,  if 
a  train  was  approaching  the  crossing,  the 
flagman  would  do  his  duty  and  timely  warn 
him,  as  he  had  always  done  before. 

Westaway  v.  Chicago,  8t.  P,  M.  d  0.  R, 
Co.  50  Minn.  28,  57  N.  W.  222;  Martin  v. 
Baltimore  d  P.  R.  Co,  2  Marv.   (Del.)   123, 


42  Ati.  442;  Wilson  v.  New  York,  V.  H,  d 
H.  R.  Co,  18  R.  I.  491,  29  Ati.  258;  Dolan  v. 
Delwware  d  II,  Canal  Co,  71  N.  Y.  285; 
Glushing  y.  Sharp,  06  N.  Y.  676 ;  Palmer  v. 
Neiv  York  C,  d  H,  R.  R,  Co,  112  N.  Y.  234, 
10  N.  E.  678;  Evans  y.  Lake  Shore  d  M.  S, 
R,  Co,  88  Mioh.  442,  14  L.  R.  A.  223,  50  N. 
W.  386;  Chicago,  St,  L,  d  P,  R,  Co.  v.  Hutch- 
inson, 120  111.  587,  11  N.  E.  855;  Bums  v. 
North  Chicago  Rolling-Mill  Co,  65  Wis.  312, 
27  N.  W.  43;  Pittsburgh,  C,  d  St,  L,  R,  Co,, 
Y.  Yundt,  78  Ind.  373,  41  Am.  Rep.  580; 
Pennsylvania  Co,  v.  Btegemeier,  118  Ind. 
303,  20  N.  E.  843;  Cleveland,  C.  C.  d  I,  R. 
Co.  V.  Schneider,  45  Ohio  St.  678,  17  N.  E. 
321 ;  State  v.  Boston  d  M.  R.  Co.  80  Me.  430, 
15  Ati.  36. 

The  fact  that  the  flagnmn  was  absent  was 
an  afHrmative  assurance  of  safety,  a  decla- 
ration that  no  triiin  was  nearing  the  cross- 
ing. 

Hendrickson  v.  Great  Northern  R,  Co,  49 
Minn.  245,  16  L.  R.  A.  261,  51  N.  W.  1044. 

The  absence  of  the  flagman  from  his  post 
of  duty  at  tiie  time  of  tho  accident  being  an 
assurance  to  plaintiff  that  no  train  was  ap- 
proaching the  crossing,  and  that  it  was  safe 
to  cross  the  tracks,  and  his  knowledge  of  the 
fact  that  always  before  when  no  flagman 
was  in  sight  then  no  train  was  coming,  were 
facts  for  the  consideration  of  the  jury  in  de- 
termining whether  plaintiff  was  negligent  in 
approaching  the  crossing  in  the  manner  he 

WiUon  y.  Neto  York,  N.  H.  d  H,  R,  Co.  18 
R.  I.  491,  29  Ati.  258;  Stapley  v.  London,  B, 
d  S,  C,  R,  Co,,  L.  R.  1  Exch.  21 ;  North-East- 
em  R.  Co,  y.  Wanless,  L.  R.  7  H.  L.  12 ;  Pal- 
mer y.  New  York  G,  d  H,  R,  R,  Co.  112  N. 
Y.  234,  19  N.  E.  678;  Gluehing  v.  Sharp,  96 
N.  Y.  676;  State  v.  Boston  d  M.  R.  Co,  80 
Me.  430,  15  Atl.  36;  WhelanY,N€w  York,  L, 
E,  d  W,  R,  Co,  38  Fed.  15;  Pennsylvania  Co. 
y.  Stcgemeier,  118  Ind.  305,  20  N.  E.  843; 
Cleveland,  C,  C,  d  I,  R,  Co.  y.  Schneider,  45 
Ohio  St  678,  17  N.  E.  321;  Chicago,  St,  L, 
d  P:  R,  Co,  y.  Hutchinson,  120  lU.  587,  11 
N.  E.  855. 

Whether  or  not  plaintiff  ought  to  have 
stopped  entirely  before  driving  upon  the 
tracks,  at  the  crossing  in  question,  involves 
the  consideration  of  all  the  Tacts  and  circum- 
stances disclosed  by  the  evidence  in  this  case, 
from  which  inferences  are  to  be  drawn,  which 
is  within  the  province  of  the  jury. 

Judson  v.  Central  Vermont  R,  Co.  158  N. 
Y.  697,  53  N.  E.  614;  Da^is  v.  New  York  C. 
d  H,  R,  R.  Co,  47  N.  Y.  400;  Dolan  v.  Dela- 
urare  d  H,  Canal  Co.  71  N.  Y.  285;  Kellogg 
V.  New  York  C,  d  H.  R,  R.  Co.  79  N.  Y.  72 ; 


V.  Franx  (Pa.)  4  L.  R.  A.  389 :  Evans  v.  Lake 
Shore  &  M  S.  R.  Co.  (Mich.)  14  L.  R.  A.  223 ; 
Feeney  v.  Long  Island  R.  Co.  (N.  Y.)  5  L.  R. 
A.  644. 

And  for  earlier  cases  as  to  duty  to  stop,  look, 
and  listen,  see  Fletcher  v.  Fitchbnrg  R.  Co. 
(Mass.)  3  L.  R.  A.  743 ;  Lake  Shore  ft  M.  8.  R. 
Co.  V.  Franz  (Pa.)  4  L.  R.  A.  389;  Rnpard  v. 
Chesapeake  ft  O.  R.  Co.  (Ky.)  7  L.  R.  A.  316 ; 
Phillips  V.  Milwaukee  ft  N.  R.  Co.  (Wis.)  0 
I^  R.  A.  521 :  Cincinnati,  I.  St.  L.  ft  C.  R.  Co. 
▼.  Howard  (Ind.)  8  L.  R.  A.  593  ;  Newhard  v. 
Pennsylvania  R.  Co.  (Pa.)  19  L.  R.  A.  563: 
62  L.  R.  A. 


Van  Auken  v.  Chicago  ft  W.  H.  R.  Co.  (Mich.) 
22  L.  R.  A.  33 ;  Howe  v.  Mtoneapolls,  St.  P.  ft 
S.  S.  M.  R.  Co.  (Minn.)  30  L.  R.  A.  684  ;  Ole- 
son  V.  Lake  Shore  ft  M.  S.  R.  Co.  (Ind.)  32  L. 
R.  A.  149 ;  Betts  v.  Lehigh  Valley  R.  Co.  (Pa.) 
45  L.  R.  A.  261 ;  Louisville  ft  N.  R.  Co.  v.  Webb 
(Ala.)  11  L.  R.  A.  674 ;  Parsons  v.  New  York, 
C.  ft  H.  R.  R.  Co.  (N.  Y.)  8  L.  R.  A.  683  ;  Lyman 
V.  Boston  ft  M.  R.  Co.  (N.  H.)  11  L.  R.  A.  364 ; 
Hendrickson  v.  Great  Northern  R.  Co.  (Minn.) 
16  L.  R.  A.  261 ;  Feeney  T.  Long  Island  R.  Co, 
(N.  Y.)  6  L.  R.  A.  544. 
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Stackus  V.  New  York  0.  d  H.  R,  R.  Co,  79 
N.  Y.  464;  Hixaon  v.  8t,  Louis,  H.  d  K,  R. 
Co.  80  Mo.  335 ;  Dufy  v.  Chicago  d  N.  W.  R, 
Co.  32  Wis.  269 ;  Bunting  v.  Central  P.  R,  Co. 
14  Nev.  351;  Leavenworth,  L.  d  G.  R.  Co. 
V.  Rice,  10  Kan.  426;  Spencer  v.  Illinoia  C. 
R.  Co.  29  Iowa,  56;  Houston  d  T.  0.  R. 
Co.  V.  Wilson,  60  Tex.  142 ;  Alexander  v. 
Richfnond  d  D.  R.  Co.  112  N.  C.  720,  16  S. 
E.  896;  Wright  v.  Cincinnati,  N.  0.  d  T.  P. 
R.  Co.  94  Ky.  114,  21  S.  W.  681;  Beanstrom 
▼.  Northern  P.  R.  Co.  46  Minn.  193,  48  N. 
W.  778 ;  Ladouceur  v.  Northern  P.  R.  Co.  6 
Wash.  280,  33  Pac.  556,  1080;  Continental 
Improv.  Co.  v.  Stead,  96  U.  S.  161,  24  L.  ed. 
403;  Leins  v.  Long  Island  R.  Co.  162  N.  Y. 
62,  66  N.  E.  48. 

This  court  has  nevier  held,  as  a  matter  of 
law,  that  it  was  the  duty  of  a  person  ap- 
proaching^ a  railway  crossing  to  stop  in  or- 
der to  ascertain  whether  a  train  was  ap- 
proaching. 

Kelly  V.  St.  Paul,  M.  d  M.  R.  Co.  29  Minn. 
1,  11  N.  W.  07 ;  Beanstrom  ▼.  Northern  P.  R. 
Co.  46  Minn.  193,  48  N.  W.  778;  Continental 
Improv,  Co,  v.  Stead,  96  U.  S.  161,  24  L.  ed. 
403. 

Messrs.  F.  W,  Boot  and  V.  H.  Norris, 
for  respondent: 

A  railroad  crossing  orer  a  public  highway, 
upon  the  same  grade,  is  a  place  of  danger, 
and  is  itself  a  warning  to  one  about  to  go 
upon  it  to  be  careful  and  vigilant,  to  the  ex- 
tent of  his  opportunity,  in  the  use  of  his  eyes 
and  ears,  to  discover  an  approaching  train 
in  time  to  avoid  it;  and  when  the  vision  of 
the  traveler  is  so  unobstructed  along  the 
track  that  he  can  easily  discover  an  ap- 
proaching train,  or  the  circumstances  are 
such  that  his  sende  of  hearing,  if  used,  must 
apprise  him  of  the  same  fact  in  time  to  es- 
cape it,  it  will  be  presumed,  under  ordinary 
circumstances,  in  case  of  collision,  that  he 
did  not  look  or  listen,  or,  if  so,  that  he  heed- 
lessly disregarded  the  knowledge  thus  ob- 
tained. In  either  of  these  cases,  as  a  gener- 
al rule,  no  action  can  be  maintained.     * 

Brotcn  v.  Miluxiukee  d  St.  P,  R.  Co.  22 
Minn.  167. 

In  view  of  the  increasing  number  of  trains 
upon  railroads,  and  the  more  rapid  rate  of 
speed  at  which  they  are  required  to,  and  are 
being,  run,  the  only  rule  of  law  which  is  con- 
sistent with  safety  is  that  if  the  view  of  a 
traveler  on  the  highway  approaching  a  rail- 
road crossing  is  so  obstructed  that  he  can- 
not see  an  approaching  train  in  time  to  stop 
his  team  before  colliding  with  it,  if  he  knows 
that  a  train  is  due  at  such  crossing,  at  about 
such  time,  and  if  he  is  unable  to  hear  the 
approaching  train  when  his  team  is  in  mo- 
tion, whether  by  reason  of  the  force  and  di- 
rection of  the  wind  or  of  noises  in  the  vicin- 
ity, whether  made  by  his  own  wagon  or  by 
other  causes,  ordinary  care  requires  him  to 
stop  his  team,  while  he  may  do  so,  and  listen 
for  the  train. 

Seefeld  v.  Chicago,  M.  d  St.  P,  R.  Co.  70 
Wis.  216,  35  N.  W.  278 ;  Houghton  v.  Chicago 
d  G.  T.  R.  Co.  99  Mich.  308,  58  N.  W.  314; 
Lahe  Shore  d  M.  S.  R.  Co.  v.  Miller,  25  Mich. 
292;  Brady  v.  Toledo,  A.  A.  d  N.  M.  R.  Co. 
62  L.  R.  A. 


81  Mich.  616,  46  N.  W.  1110;  Bond  v.  Lake 
Shore  d  M.  S.  R.  Co.  117  Mich.  652,  76  N. 
W.  102;  Chicago,  R.  I.  d  P,  R,  Co.  v.  Cris- 
man,  19  Colo.  30,  34  Pac.  286;  Benton  v. 
Central  R.  Co.  42  Iowa,  192;  Schaefert  r. 
Chicago,  M.  d  St.  P.  R.  Co.  62  Iowa,  624,  IT 
N.  W.  893 ;  Slater  v.  Burlington,  C.  R.  d  N. 
R,  Co.  71  Iowa,  209,  32  N.  W.  264;  Pennsyl- 
vania R.  Co.  V.  Beale,  73  Pa.  504,  13  Am.  Rep. 
753;  Louisville,  N.  A.  d  C.  R.  Co.  v.  Ston^- 
n^l,  126  Ind.  35,  25  N.  E.  863;  Littaur  v. 
Narragansett  Pier  R.  Co.  61  Fed.  691 ;  Tuck- 
er V.  Duncan,  9  Fed.  867;  Dunning  v.  Bond, 
38  Fed.  813 ;  Flemming  v.  Western  P.  R.  Co. 
49  Cal.  263;  Durhin  v.  Oregon  R.  d  Nav.  Co.. 
17  Or.  5,  17  Pac.  5;  Blackhum  v.  Bouihem 
Pac.  Co.  34  Or.  215,  66  Pac.  225;  Beyel  v. 
Neirport  News  d  M,  V.  R.  Co..  34  W.  Va. 
53S,  12  S.  E.  632;  Merkle  v.  New  York,  L.  E. 
d  W,  R.  Co.  49  N.  J.  L.  473,  9  Atl.  680;  Key 
ley  V.  Central  R.  Co.  64  N.  J.  L.  356,  45  Atl. 
811;  Northern  P.  R.  Co,  v.  Holmes,  3  Wash. 
Terr.  202,  14  Pac.  688;  Kelly  v.  Chicago  d 
A.  R.  Co,  88  Mo.  534;  Zimmerman  v.  Hanni- 
bal d  St.  J.  R.  Co.  71  Mo.  476;  Baltimore  d 
O.  R.  Co.  V.  Hobhs  (Md.)  19  Am.  ft  Eng. 
K.  Gas.  337;  Chase  v.  Maine  C.  R.  Co.  7a 
Me.  346,  5  Atl.  771 ;  Chase  v.  Maine  C.  R.  Co. 
167  Mass.  383,  46  N.  E.  911;  Ladouceur  v. 
Northern  P.  R.  Co.  6  Wash.  280,  33  Pac. 
656,  1080;  Atchison,  T.  d  S.  F.  R.  Co.  v. 
WiLley,  60  Kan.  819,  68  Pac  472;  Pennsyl- 
vaaiia  Co.  v.  Morel,  40  Ohio  St  338 ;  Georgia 
P.  R.  Co.  V.  Lee,  92  Ala.  262,  9  So.  230. 

A  man  does  not  make  "vigilant  use  of  his> 
ears,  to  listen  for  a  train"  when  he  himself, 
at  that  very  time,  is  keeping  up  so  much 
noise  as  to  entirely  prevent  him  from  hear- 
ing a  train  if  one  be  coming. 

Atchison,  T.  d  S.  F.  R.  Co.  ▼.  Willey,  60 
Kan.  819,  58  Pac.  472;  Chicago,  R.  I.  d  P.  R. 
Co.  V.  Palmer,  61  Kan.  860,  60  Pac.  730; 
Northern  P.  R.  Co.  v.  Freeman,  174  U.  S. 
379,  43  L.  ed.  1014,  10  Sup.  Ot  Rep.  763; 
Chesapeake  d  O.  R.  Co.  v.  Steele,  29  C.  C.  A. 
81,  64  U.  S.  App.  650,  84  Fed.  93. 

No  man  should  be  encouraged  or  permit- 
ted to  rely  for  his  own  safety  solely  upon  the 
presence  or  absence  of  a  flagman  at  a  re- 
mote country  crossing  under  such  circum- 
stances as  are  shown  in  this  case. 

Berry  v.  Pennsylvania  R.  Co.  48  N.  J.  L. 
141,  4  Atl.  303;  Conkling  v.  Erie  R.  Co.  Ca 
N.  J.  L.  338,  43  Atl.  666;  Sicanson  v.  C7en- 
tral  R.  Co.  63  N.  J.  L.  605,  44  Atl.  852;  Ty- 
ler V.  Old  Colony  R.  Co.  157  Mass.  336,  32 
N.  E.  227;  Cadtcallader  v.  Louisville,  N.  A. 
d  C.  R.  Co.  128  Ind.  518,  27  N.  E.  161;  Sala 
V.  Chicago,  R.  I.  d  P.  R.  Co.  85  Iowa,  678, 
52  N.  W.  664;  MoGraih  v.  New  York  C.  d  U. 
R.  R.  Co.  59  N.  Y.  468,  17  Am.  Rep.  359. 

The  existence  of  the  trade  is  a  warning  of 
danger,  and  it  is  reasonable  that,  under  such 
circumstances,  men  should  be  on  the  lookout 
for  danger;  it  is  in  accordance  with  expe- 
rience that  prudent  men  do,  before  crossing 
a  railway,  look  and  listen  for  signs  of  dan- 
ger. 

Briokell  v.  New  York  0.  d  H.  R.  R.  Co. 
120  N.  Y.  290,  24  N.  E.  449;  Philadelphia  d 
R.  R.  Co.  V.  Peebles,  14  C.  C.  A.  555,  28  U. 
S.  App.  405,  67  F^^.^g}^;^McKinney  v.  CAi- 
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oago  d  y.  W.  R,  Co.  87  Wis.  282,  68  N.  W. 
386,  59  N.  W.  499;  Horn  v.  Baltimore  di  0. 
R.  Co.  4  C.  C.  A.  346,  6  U.  S.  App.  381,  64 
Fed.  301 ;  Conkling  v.  Erie  R.  Co.  63  N.  J. 
L.  338,  43  Atl.  666;  TecBoa  d  P.  R.  Co.  v. 
Fuller,  5  Tex.  Civ.  App.  660,  24  S.  W.  1090; 
Rodrian  v.  New  York,  N.  H.  d  H.  R.  Co.  126 
N.  Y.  626,  26  N.  E.  741 ;  Cullen  v.  Delaware 
d  H.  Canal  Co.  113  N.  Y.  667,  21  N.  E.  716; 
Chicago,  B.  d  Q.  R.  Co.  v.  Lee,  68  111.  676; 
Chicago,  R.  I.  d  P.  R.  Co.  ▼.  Houston,  96  U. 
S.  697^  24  L.  ed.  642;  Crawford  v.  Chicago 
O.  W.  R,  Co.  109  Iowa,  433,  80  N.  W.  619; 
Shearm.  ft  Redf.  Neg.  5th  ed.  S  481. 

Start,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  on  the  10th  day  of  January, 
1900,  while  croesin^  the  railway  track  of  the 
defendant  on  a  public  highway  in  the  town  of 
Rose,  this  state,  was  injured  by  his  wagon 
being  struck  by  a  passing  engine,  with  car 
attached.  This  action  was  brought  to  re- 
cover the  damages  the  plaintiff  sustained  by 
reason  of  such  injuries,  and  at  the  close  of 
the  evidence  the  court,  on  motion  of  the  de- 
fendant, instructed  the  yiij  to  return  a  ver- 
dict for  the  defendant,  and  the  plaintiff  ap- 
pealed from  an  order  denying  his  motion  for 
a  new  trial. 

The  alleged  neglieence  on  the  part  of  the 
defendant  consisted  in  driving  its  engine 
across  the  highway  without  giving  any  sig- 
nal of  its  approach,  and  in  failing  to  have 
a  flagman  stationed  at  the  crossing  to  warn 
travelers  on  the  highway  of  the  approach  of 
the  engine.  It  is  here  conceded  that  the  evi- 
dence was  sufficient  to  take  the  case  to  the 
jury  on  the  question  of  the  defendant's  negli- 
gence, but  it  is  urged  that  the  trial  court 
correctly  directed  a  verdict  on  the  ground 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  Does  the  uncontradicted  evi- 
dence conclusively  show,  as  a  matter  of  law, 
that  the  plaintiff  was  guilty  of  negligence 
which  contributed  directly  to  his  injury? 
l*his  question  is  to  be  determined  by  an  at- 
tentive consideration  of  the  special  facts 
which  tiie  evidence  tends  to  establish,  and  in 
so  doing  we  must,  if  there  is  any  fair  doubt 
as  to  what  the  evidence  tends  to  prove,  or  as 
to  the  inferences  to  be  drawn  from  the  ad- 
mitted facts,  accept  that  view  of  them  which 
it  most  favorable  to  the  plaintiff.  What- 
ever facts  the  evidence  on  the  part  of  the 
plaintiff  tends  to  show  must,  for  the  purpose 
of  this  appeal,  be  assumed  as  the  facts  in 
thiA  case,  although  the  weight  of  the  evidence 
nmy  be  to  the  contrary.  Upon  this  hypothe- 
sis, the  here  material  facts  of  this  case  are 
these:  The  defendant's  reilway  at  the  to- 
cuH  in  quo  runs  approximately  north  and 
south.  From  the  point  where  the  railway 
and  the  highway  intersect,  the  former  ex- 
tends for  1,000  feet  through  a  cut,  which  100 
feet  north  of  the  crossing  is  13  feet  deep. 
The  highway  at  the  crossing  nms  at  an  angle 
with  the  track  of  the  railr(MML,  northeast  and 
southwest,  and  is  downhill  for  about  40  rods. 
Intervening  between  the  wagon  road  and  the 
railroad  all  the  way  down  the  hill  there  are 
trees  and  brush,  and  a  bank  of  earth  on  the 
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north  side  of  the  highway,  near  the  crossing. 
The  first  point  that  an  engine  on  the  tra(£, 
coming  from  tlie  north,  can  be  seen  from  the 
road  northeast  of  the  crossing,  is  at  a  place 
about  5  or  0  feet  wide,  150  feet  from  the 
crossing,  at  which  point  the  engine  can  be 
seen  150  feet  away.  ITie  next  point  where 
the  engine  can  be  seen  from  the  road  is  25 
feet  east  of  the  crossing,  where  it  can  be  seen 
30  feet  up  the  track,  and  at  16  feet  from  the 
rails  it  can  be  seen  200  feet  away.  The 
length  of  the  tongue  and  box  of  the  wagon 
in  which  the  plaintiff  was  riding  when  the 
collision  occurred  is  21  feet.  The  crossing  is 
a  dangerous  one^  and  bo  recognized  by  the 
defendant,  and  for  years  before  the  accident 
in  question  it  had  continuously  kept  a  flag- 
roan  there  to  warn  the  public  of  the  approadi 
of  the  trains.  It  was  the  custom  of  the  flag- 
man to  be  always  in  sight  at  tiie  crossing, 
with  a  red  flag  in  his  hand,  whenever  an  en- 
gine was  approaching,  but  when  none  was 
coming  he  was  always  out  of  sight;  that  is, 
his  absence  was  a  signal  of  safety.  The  plain- 
tiff was  twentv-seven  years  old  and  in  the 
possession  of  all  of  his  faculties,  had  lived  in 
the  vicinity  of  the  crossing  for  about  nine 
years,  and  was  entirely  familiar  with  it  and 
its  surroundings;  also,  with  the  custom  of 
the  flagman  to  be  always  in  sight  at  the 
crossing  when  a  train  was  approaching,  and 
to  be  out  of  sight  when  none  was  coming  and 
it  was  safe  for  travelers  to  cross.  It  had 
been  thawing  the  day  before  tiie  accident, 
but  the  night  before  the  ground  froze  up,  and 
the  wagon  road  was  very  rough,  llie  plain- 
tiff was  driving  a  span  of  horses  hitched  to 
a  lumber  wagon,  with  a  double  box  and  extra 
side  boards.  He  drove  at  a  walk  all  the  way 
(as  the  road  was  so  rough  he  could  not  do 
otherwise)  down  the  hill  towards  the  cross- 
ing, standing  up  in  the  middle  of  the  wagon 
box.  The  wagon  made  more  noise  l£an 
usual.  His  testimony  on  this  point  ( and  he 
was  the  only  person  present)  was  this: 

Q.  You  had  an  empty  wagon? 

A.  Yes,  sir. 

Q.  So  that  the  wagon,  then,  on  that  morn- 
ing, with  the  loose  boards  on  top  there, — 
side  boards  on  top,  and  the  box  empty,  and 
that  very  rough  road, — would  make  more 
noise  than  usual  ? 

.1.  Yes,  sir;  it  would,  because  it  was 
rough. 

Q.  I  presume  you  never  drove  over  there 
before  with  your  wagon  making  as  much 
noise  as  it  did  at  that  time? 

A,  I  could  not  recollect  it  very  well. 

As  he  drove  down  the  hill  he  looked,  as 
best  he  could,  for  the  approach  of  the  train, 
as  he  was  always  accustomed  to  do  when 
nearing  a  crossing,  but  he  did  not  stop  his 
team  and  listen  l^fore  attempting  to  cross. 
He  did,  however,  before  doin^  so,  look  for 
the  flagman,  and  he  was  not  m  sight;  and, 
hearing  no  bell  or  whistle, — ^the  wind  was 
northeast, — he  kept  on  his  way,  and  when 
his  horses  were  stepping  over  the  first  rail 
he  saw  the  engine  coming,  about  150  feet 
away.    His  team  was  frightened,    and 
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whipped  them  up,  as  he  did  not  know  of  any 
other  way  to  save  himself,  except  to  get 
across  the  trade  if  possible.  The  engine  was 
then  running  about  18  miles  an  hour,  or 
about  three  times  as  fast  as  he  came  down 
the  hill,  and  struck  the  wagon  about  the 
middle  of  the  hind  wheel,  breaking  the  wag- 
on in  pieces  and  throwing  the  plaintiff  there- 
from, whereby  he  was  seriously  injured.  The 
plaintiff  knew  that  the  train  usually  passed 
the  crossing  at  about  the  hour  of  the  morn- 
ing that  the  accident  happened. 

It  is  obvious  from  these  facts  that  this 
case  is  not  one  where  the  plaintiff  went  up- 
on the  crossing  relying  implicitly  upon  the 
fact  that  the  flagman  was  absent,  and  with- 
out looking  for  the  approach  of  the  engine  or 
exercising  any  care  in  the  premises.  Upon 
the  question  whether  the  plaintiff  could  have 
seen  the  train  in  time  to  have  avoided  the  ac- 
cident, or  whether  he  looked  for  it,  the  evi- 
dence was  conflicting,  and  sufficient  to  war- 
rant the  submission  of  the  question  to  the 
jury.  The  sole  (^^uestion,  then,  for  our  deci- 
sion is  whether,  in  view  of  the  facts  of  this 
case,  the  plaintiff,  in  the  exercise  of  ordi- 
nary care,  was  bound,  as  a  matter  of  law,  to 
stop  his  team  and  listen  before  driving  upon 
the  crossing)  Are  the  inferences  to  be 
drawn  from  the  facts  doubtful?  Is  there  no 
reasonable  chance  for  fair-minded  men  to 
draw  different  conclusions  from  them?  Un- 
less it  be  clear  that  the  last  two  questions 
must  be  answered  in  the  negative,  the  main 
question  must  also  receive  a  negative  an- 
swer. Ahhett  v.  ChiccLgo,  M,  d  St,  P.  R,  Co, 
30  Minn.  482,  16  N.  W.  268.  The  rule  that 
it  is  tlie  duty  of  a  traveler  on  the  highway, 
about  to  go  upon  a  railway  crossing,  to  look 
and  listen,  to  the  extent  of  his  opportunity, 
for  an  approaching  train,  is  not  always  an 
absolute  one.  While  he  cannot  omit  to  ex- 
ercise proper  diligence  in  so  looking  and  lis- 
tening, in  reliance  upon  the  railway  company 
doing  its  duty  as  to  giving  signals,  yet  there 
are  circumstances  where,  in  regulating  his 
own  conduct,  he  may  have  some  r^ard  to 
the  presumption  that  the  company  will  do 
its  dutv.  Hendrickson  v.  Oreat  Northern  R, 
Co,  4ft  Minn.  245,  16  L.  R.  A.  261,  51  N.  W. 
1044;  Nexcatrom  v.  St,  Paul  d  D,  R,  Co,  61 
Minn.  81,  63  N.  W.  253;  Klotz  v.  Winona  d 
St,  P,  R,  Co,  08  Minn.  341,  71  N.  W.  257 ; 
^Valker  v.  St.  Pa/ul  City  R,  Co,  (Minn.)  51 
L.  R.  A.  632,  84  N.  W.  222.  Now,  in  this 
case  it  may  be  conceded  that  if  it  had  not 
been  the  custom  of  tlie  defendant,  to  the 
knowledge  of  the  plaintiff,  always  to  have  a 
flagman  at  the  crossing  when  an  engine  was 
approaching,  and  to  have  him  out  of  sight 
when  the  crossing  was  safe  for  travelers,  the 
plaintiff  would  have  been  guilty  of  negli- 
gence, as  a  matter  of  law,  in  not  stopping 
his  team  and  listening  before  driving  upon 
the  track.  But  in  this  case  we  have  the  fact 
that  it  was  the  custom  of  the  defendant  to 
have  a  flagman  at  the  crossing  when  an  en- 
gine was  coming  and  the  crossing  was  dan- 
gerous, and  to  have  him  out  of  sight  when 
no  engine  was  approaching  and  the  crossing 
was  safe,  and,  further,  that  the  plaintiff 
knew  of  this  custom,  and  that  when  he  at- 
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tempted  to  make  the  crossing  the  flagman 
was  out  of  sight.  This  was  in  effect  an  as- 
sertion by  the  defendant  that  the  way  was 
clear,  and  that  the  plaintiff  might  cross  in 
safety.  This  is  so  to  the  same  extent  that 
it  would  have  been  if,  instead  of  a  flagman, 
the  defendant  had  kept  gates  at  the  crossing, 
which  were  always  closed  when  it  was  dan- 
gerous, and  open  when  it  was  safe,  to  go 
upon  the  crossing.  In  such  cases  the  raised 
gates  or  the  absence  of  the  flagman  is  an 
assurance  to  the  traveler  of  safety,  and  an 
implied  invitation  to  make  the  crossing,  upon 
which  he  may  to  some  extent,  but  not  entire- 
ly, rely,  and  presume  that  it  is  safe  for  him 
to  do  80,  and  act  upon  the  presumption, 
within  reasonable  limits.  The  extent  to 
which  he  may  rely  upon  such  assurance  and 
invitation  is  a  question  of  fact  for  the  jury 
unless  it  conclusively  appears  that  he  relied 
exclusively  thereon,  because  the  court  cannot 
say  that  a  prudent  man  would  not  be  influ- 
enced to  some  material  extent  by  them,  and 
regulate  his  conduct  accordingly.  To  as- 
sume otherwise  would  be  against  all  human 
experience.  Beach,  Contrib.  N^.  §  190;  2 
Shearm.  &  Redf.  Neg.  §  466;  3  Elliott,  Rail- 
roads. 1157;  Qlushing  v.  Sharp,  96  N.  Y. 
67(J ;  Palmer  v.  New  York  C.  d  H.  R,  R,  Co. 
112  N.  Y.  234,  19  N.  E.  678;  State  v.  Boston 
d  M,  R,  Co,  80  Me.  430,  15  Atl.  36;  Warren 
V.  Boston  d  M,  R,  Co,  163  Mass.  484,  40  N. 
E.  895;  Dundon  v.  New  York,  N,  H.  d  H.  R, 
Co.  67  Conn.  266,  34  Atl.  1041;  Pennsylva- 
nia Co,  V,  Stegemeier,  118  Ind.  305,  20  N.  E. 
843 ;  EvoAis  v.  Lake  Shore  d  M,  8.  R.  Co.  88 
Mich.  442,  14  L.  R.  A.  223,  50  N.  W.  386; 
Wilson  V.  New  York,  N.  H.  d  H,  R,  Co.  18 
R.  I.  491,  29  Atl.  258.  It  follows  that  the 
controlling  fact  in  this  case,  which  distin- 
guishes it  from  those  cited  and  relied  upon 
by  the  defendant,  is  that  the  flagman  was  ab- 
sent, whereby  the  plaintiff  was  assured  that 
it  was  safe  to  go  upon  the  crossing,  and  that 
he  did  not  rely  wholly  upon  such  assurance, 
but  did  so  to  some  extent.  He  did  every- 
thing which  the  meet  cautious  man  would 
have  done,  except  to  absolutely  stop  his  team 
and  listen.  We  are  not  disposed  to  relax  the 
rule  that  the  track  of  the  ordinary  commer- 
cial railroad  at  a  highway  crossing  is  a  place 
of  peril,  and  itself  a  warning  to  one  about  to 
go  upon  it  to  exercise  care,  to  the  extent  of 
his  opportunity,  and  to  use  his  senses  of 
sight  and  hearing  to  discover  an  approach- 
ing train,  and  if  he  fails  to  heed  the  warning 
he  is  guilty  of  contributory  negligence,  and 
cannot  recover  if  he  be  injured  by  a  collision. 
A  wise  public  policy  and  a  proper  adminis- 
tration of  justice  alike  forbid  that  we  should 
do  so.  But  this  case  is  essentially  unlike 
one  where  the  party  injured  attempts  to 
make  the  crossing  where  there  is  no  affirma- 
tive assurance  that  it  will  be  safe  for  him  to 
do  so.  It  is  also  unlike  one  where  the  negli- 
gence is  a  failure  to  ring  the  bell  or  sound 
the  whistle  at  a  crossing,  for  such  negligence 
is  no  assurance,  by  one  whose  special  duty  it 
is  to  know,  that  the  crossing  is  safe,  nor  is 
it  an  invitation  to  the  traveler  to  keep  on  his 
way.  In  this  case  the  evidence  tends  to 
show  that  the  plaintiff  was  iijiri^^jnjlp  a 
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place  of  peril  by  the  asauranoe  of  the  defend- 
ant that  it  was  one  of  safety,  and  upon 
which  he  had  a  right,  to  some  extent,  to  re- 
ly. .  This  essential  feature  distinguishes  this 
case  from,  the  ordinary  crossing  case,  and 
makes  it  an  exception  to  the  rule  we  have 
stated.  The  extent  to  which  the  plaintiff 
might  have  prudently  relied  upon  this  assur- 
ance of  safety,  and  whether  or  not,  in  the  ex- 
ercise of  due  care,  he  ought  to  have  stopped 
his  team  and  listened,  are  fairly  debatable 
questions  between  reasonable  men;  hence  it 
cannot  be  said,  as  a  matter  of  law,  that  the 
plaintiff,  under  the  special  circumstances  of 
this  case,  was  bound  to  take  the  unusual  pre- 
caution of  entirely  stopping  his  team  before 
going  upon  the  crossing.  Beamstrom  v. 
Northern  P.  B.  Co,  46  Minn.  193,  48  N.  W. 
778. 

The  question  of  the  contributory  negli- 
gence of  the  plaintiff  was  one  of  fact  for  the 
jury,  and  the  trial  court  erred  in  not  sub- 
mitting the  case  to  them. 

Order  reversed,  and  a  new  trial  granted. 

Iiewis,  J.,  dissenting: 

I  dissent.  From  the  cases  cited  the  court 
deduce  this  general  principle:  If  it  conclu- 
sively appears  that  a  traveler  relied  exclu- 
sively upon  the  assurance  or  invitation  to 
cross  the  tracks  which  is  implied  by  the  ab- 
sence of  the  flagman,  then  the  n^ligence  of 
the  traveler  is  established  as  a  matter  of 
law;  but,  if  he  did  not  exclusively  rely  upon 
such  assurances,  then  the  question  of  his 
negligence  is  for  the  jury.  This  seems  to  be 
a  correct  statement  of  the  law  applicable  to 
such  cases,  but  it  is  not  correctly  applied  in 
this  case.  There  is  certainly  no  reason  for 
confining  the  means  of  observation  to  that 
medium  by  which  the  absence  of  the  signal 
was  ascertained.  In  State  v.  Boston  d  M. 
R.  Co,  80  Me.  443,  15  Atl.  36,  cited  in  the 
opinion,  the  court  says :  "If  the  gates  were  open 
and  the  crossing  unattended  by  a  flagman, 
then  these  persons  had  a  right  to  accept  the 
fact  as  some  evidence  that  the  train  would 
not  attempt  to  pass  the  crossing  at  a  faster 
speed  than  6  miles  an  hour.  Of  course,  full 
reliance  cannot  always  be  placed  on  an  ex- 
pectation that  a  railroad  company  will  per- 
form its  duties  when  there  is  any  temptation 
to  neglect  them,  because  experience  teaches 
us  that  it  would  not  be  practicable  to  do  so." 
Another  reason  why  it  is  not  wise  to  estab- 
lish the  rule  that  a  traveler  may  with  im- 
punity exclusively  rely  upon  such  assurances 
is  that  the  absence  of  the  flagman  might  be 
caused  by  sudden  sickness  or  an  accident 
over  which  there  was  no  control,  and  the 
traveler  should  anticipate  such  possibilities, 
and  act  with  reasoziable  prudence  in  ap- 
proaching a  place  of  danger.  The  company 
is  not  a  guarantor  of  the  plaintiff's  safety, 
and  the  authorities  do  not  so  hold.  Where 
there  is  any  dispute  as  to  the  facts,  or  as  to 
whether  the  traveler  exercised  reasonable 
care,  the  question  of  contributory  negligence 
.'>2  L.  R.  A.  23 


is  certainly  for  the  jury.  But  la  this  case 
the  facts  are  undisputed.  Ii  conclusively 
appears  that  the  plaintiff  relied  exclusively 
upon  his  eyesight,  and  that  he  did  not  use 
his  ears.  He  knew  the  danger  and  the  time 
of  the  train.  He  made  so  much  noise  upon 
the  rough,  frozen  road  with  his  rattling  lum- 
ber wagon  that  he  could  not  hear  the  ap- 
proaching train.  He  did  not  stop  or  slow  up 
in  order  that  he  might  hear.  If  he  had 
stuffed  cotton  in  his  ears  he  would  not  more 
effectually  have  deprived  himself  of  the  op- 
portunity to  hear.  It  was  not  enough  that 
he  looked  up  and  down  the  track  as  he  ap- 
proached it.  His  vision  was  obstructed  al- 
most entirely,  and  for  that  reason  he  was 
called  upon  to  listen,  and  so  drive  that  he 
could  hear.  If  the  customary  signal  had 
been  a  stationary  bell,  and  the  plaintiff,  ap- 
proaching and  not  hearing  it  sound  the  usu- 
al alarm,  had  bandaged  his  eyes  and  permit- 
ted his  team  to  go  upon  the  track,  could  it 
be  said  that  he  was  not  relying  exclusively 
upon  the  invitation  and  assurance  implied 
by  the  absence  of  the  signal?  But  no  more 
so  than  did  the  plaintiff  rely  exclusively  up- 
on his  eyesi|^t  in  this  case  by  depriving 
himself  of  the  use  of  his  ears.  He  was  not 
required  to  stop  in  order  to  get  a  better 
view;  nor  was  he  obliged  to  stop  for  the  pur- 
pose of  hearing  more  effectively,  if  he  had 
not  himself  created  the  noise  which  prevent- 
ed his  hearing.  His  conduct  being  under  his 
own  control,  and,  having  failed  to  take  the 
least  precaution  to  listen,  and  it  being  cer- 
tain that,  if  he  had  stopped  his  own  noise  and 
listened,  he  would  have  heard  the  approach- 
ing train,  it  appears,  as  a  matter  of  law, 
that  he  was  guilty  of  contributory  negli- 
gence. 

Gollins,  J.,  dissenting: 

I  cannot  assent  to  the  doctrine  of  the  main 
opinion.  The  plaintiff  made  no  attempt  to 
listen  for  the  approaching  train.  He  knew 
it  was  due,  but  drove  on,  unmindful  of  the 
fact  that  his  wagon  was  making  so  much 
noise  that  his  sense  of  hearing  was  gone,  so 
far  as  the  expected  train  was  concerned. 
He  relied  exclusively  upon  his  eyesight,  de- 
pending entirely  upon  the  vigilance  of  the 
flagman.  The  object  of  placing  a  flagman 
and  gates  at  railway  crossings  is  not  to  re- 
lieve the  traveler  upon  the  highway  of  care 
when  approaching  these  dangerous  places, 
but  to  further  guard  and  protect  him  by  ad- 
ditional signals.  To  the  signal  by  whistle 
and  bell  is  the  man  or  the  gates  further 
warning  and  protection.  The  conclusion 
reached  by  the  majority  is  a  decided  and 
dangerous  encroachment  upon  the  wise  and 
salutary  rule,  long  ago  established,  and  not 
yet  opooly  abandoned,  that  a  person  about  to 
go  upon  a  railway  track  must  exercise  care 
to  the  extent  of  his  opportunity,  and  must 
use  his  senses  of  sight  and  hearing, — ^must 
listen,  as  well  as  look.  I  therefore  unito 
with  Mr.  Justice  Lewis  in  a  dissent.  j 
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Minnesota  Supreme  Court. 


Dec., 


Frederick  W.  FOOT,  Admr.,  etc.,  of  Michael 
Fanning,  Deceased,  Appt,, 

V. 

GREAT  NORTHERN  RAILWAY  COM- 
PANY. 


( Minn., 


.) 


•1.  linder  Gen.  Stat.  1894,  i  S918,  tl&e 
personal  representative  of  tbe  de- 
ceased person  may  compromise  and  settle 
the  claim  arising  under  tbe  statute  with  the 
party  liable,  without  the  consent  of  the  next 
of  Icin  or  the  probate  court. 

2.  Sucli  settlement  may  be  effected  either 
before  or  after  the  action  is  brought. 

(December  6,  1000.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Ramsey  County  sus- 
taining a  demurrer  to  the  reply  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

^fr.  Frederick  W.  Foot  in  propria  per- 
8ona. 

Mr.  C.  Wellington  for  respondent. 

Lewifl,  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  alleges  that  one  Michael 
Fanning  was  so  injured  by  defendant  that 
he  died  from  the  effects  thereof ;  that  his 
widow,  Ellen  Fanning,  was  appointed  ad- 
ministratrix of  his  estate,  but  had  been  re- 
moved, and  plaintiff  appointed  in  her  place. 
The  action  is  brought  to  recover  $5,000  for 
causing  the  death,  under  Gen.  Stat.  1894,  § 
5013.  The  answer  set  up  as  a  defense  a  com- 
promise and  settlement  made  between  such 
administratrix  and  defendant,  and  a  release 
of  damages.  To  this  answer  plaintiff  replied 
by  alleging  that  Michael  Fanning  left  sur- 
viving him  Ellen  Fanning,  the  widow,  and 
five  children,  ranging  from  ten  to  twenty- 
four  years  of  a^e;  that  the  settlement  and 
compromise  set  forth  in  the  answer  was 
made  without  the  knowedge  or  consent  on 
the  part  of  the  next  of  kin,  and  without  the 
consent  or  knowledge  of  the  probate  court, 
and  that  such  settlement  has  never  been 
ratified  or  atBrmed  by  either  the  next  of  kin 
or  the  probate  court;  that  said  Ellen  Fan- 
ning had  no  authority  to  make  such  settle- 
ment, and  that  she  never  made  any  account 
of  the  moneys  so  received  to  said  court,  but 
that  she  converted  the  same  to  her  own  per- 
sonal use.  To  this  reply  defendant  de- 
murred, upon  the  ground  that  the  same  did 
not  state  any  facts  avoiding  the  affirmative 
matter  set  up  in  the  answer  as  a  defense. 

*Hcadnotes  by  Lawis^  J. 

Note. — For  an  earlier  case  in  this  series  on 
the  question  of  the  right  of  an  executor  or  ad- 
ministrator to  compromise  a  claim  for  death, 
see  Parker  v.  Providence  &  S.  S.  S.  Co.  (R,  I.) 
14  L.  R.  A.  414. 

And  as  to  the  right  of  the  widow  of  deceased 
to  compromise  action  bronght  by  administrator, 
see  Yelton  v.  Evansville  &  I.  R.  Co.   (Ind.)   21 
L.  R.  A.  158. 
62  L.  R.  A. 


The  demurrer  was  sustained,  and  plaintiff' 
ap})€als. 

It  will  be  noticed  that  the  reply  does  not 
attack  the  settlement  pleaded  in  the  answer 
upon  the  ground  that  it  was  procured 
through  fraud  or  misrepresentation.  The 
only  issue  raised  by  the  reply  is  that  the 
former  administratrix,  Ellen  Fanning,  had 
no  authority  to  make  the  settlement.  The 
demurrer,  therefore,  raises  the  question 
whether,  under  Gen.  Stat.  1894,  §  6913,  the 
personal  representative  of  the  deceased  per- 
son has  power,  without  the  assent  of  the 
next  of  kin  and  the  probate  court,  to  com- 
promise a  claim  for  damages.  The  right 
of  action  given  under  this  statute  is  exclu- 
sively for  the  benefit  of  the  widow  and  next 
of  kin,  upon  the  theory  that  they  have  a 
pecuniary  interest  in  the  life  of  the  de- 
ceased, and  the  object  of  the  stilute  's  to 
compensate  them  for  such  loss.  If  there  is 
no  widow  or  next  of  kin,  no  action  can  be 
maintained.  Schwarz  v.  Judd,  28  Minn. 
371,  10  N.  W.  208;  State  v.  Dakota  Countu 
Prolate  Ot,  61  Minn.  241,  53  N.  W.  463.  A 
release  given  for  a  valuable  consideration 
by  the  person  entitled  to  such  benefit  is  a 
bar  to  a  subsequent  action  brought  by  the 
personal  representative  of  the  deceased. 
Sykora  v.  Case  Threshing-Maoh,  Co,  59  Minn. 
130,  60  N.  W.  1008.  In  the  opinion  in  the 
Sykora  Case  it  is  stated  that  the  personal 
representative  is  a  mere  trustee  for  the  par- 
ties interested,  and  that  the  provision  of  the 
statute  which  requires  the  action  to  be 
brought  in  the  name  of  the  personal  repre- 
sentative is  designed  for  the  benefit  of  the 
defendant  by  making  it  certain  that  the  par- 
ty receiving  the  money  is  authorized  to  do  so, 
and  thus  protect  the  defendant  from  the 
danger  of  having  to  pay  it  twice.  But  sim- 
ply because  the  defendant  may  settle  with 
the  real  party  benefited,  and  thus  cut  off  a 
subsequent  action  by  the  personal  represen- 
tative {Sykora  Case,  59  Minn.  130,  60  N.  W. 
1008) ,  it  does  not  follow  that,  if  the  person- 
al representative  had  first  commenced  the 
action,  the  defendant  could  then  avoid  it  by 
a  subsequent  settlement  with  the  party  in  in- 
terest Neither  does  it  follow  that  no  com- 
promise or  settlement  could  be  made  by  the 
trustee,  either  before  or  after  commencing 
the  action.  If  the  personal  representative 
is  the  trustee  of  the  parties  to  be  benefited, 
for  the  purpose  of  commencing  the  suit,  it 
must  follow  that  he  is  their  trustee  for  all 
purposes  in  connection  with  the  action.  Up- 
on him  devolves  the  responsibility  of  select- 
ing counsel,  collecting  evidence,  and  incur- 
ring the  expenses  of  a  trial.  Someone  must 
determine  the  advisability  of  accepting  a 
verdict  as  final,  either  because  adverse  or  in- 
adequate. Again,  for  the  same  reason,  if  the 
nature  of  the  evidence  attainable  and  the 
circumstances  of  the  case  should  lead  the 
personal  representative  to  the  conclusion 
that  the  chances  of  recovery  would  be  slight, 
and  that  a  compromise  would  be  desirable 
without  commencing  the  action,  he  has  the 
same  authority  to  effect  a  settlement  before 
as  after  actually  serving  the  summons.  The 
statute  contemplates  that  the  entire  matter 
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of  enforcing  the  claim  and  of  collecting  the 
money  shall  be  in  the  personal  representa- 
tive, not  only  for  the  protection  of  the  de- 
fendant, but  also  in  order  that  there  may  bo 
a  responsible  party  to  take  charge  of  the  in- 
terests of  those  to  be  benefited.  The  law  as- 
sumes that  the  court  will  appoint  a  trustee 
who  is  suitable  for  the  purpose.  If  experi- 
ence shows  that  incompetent  persons  are 
often  selected,  and  that  they  are  liable  to 
be  imposed  upon  in  the  way  of  being  drawn 
into  unwarranted  compromises,  it  is  a  sub- 
ject which  properly  commands  the  attention 
of  the  legislature.  As  the  statute  stands, 
its  meaning  is  dear,  and  there  is  no  call 
for  a  consideration  of  the  common  law  upon 
the  question.  The  following  cases  may  be 
considered  as  bearing  on  the  subject:  Natch- 
ez Cotton'MUU  Co.  y.  Mullina,  67  Miss. 
672, 7  So.  542;  Holder  r,  Nashville,  C.  d  8t, 
L,  R,  Co.  92  Tenn.  141,  20  S.  W.  537 ;  Parker 
▼.  Providence  d  8.  8.  B.  Co.  17  R.  I.  376,  14 
L.  R.  A.  414,  22  Atl.  284,  23  AU.  102. 
Order  affUrmed. 


OOR^SH  ^  COMPANY,  JLppU 

V, 

John  K.  WEST  et  al.,  Reapts. 


(. 


.Minn.. 


.) 


*1.  A  contract  for  the  co^fltmctlon  of 
a  ereamerrt  executed  by  plaintiff  as  of  the 
first  part,  and  by  all  bat  two  of  the  defend- 
iint  subscribers  as  of  the  second  part,  con- 
strued. 

S.  Fifteen  of  tlie  «nbseribem  limited 
their  liability  by  fixing  the  amounts  of 
their  several  sabscriptlons,  in  all,  $1,700. 
Eleven  did  not  fix  these  amounts.  The  stip- 
ulated contract  price  was  13,000.  Held,  that 
the  liability  of  the  eleven  last  mentioned  Is 
several,  not  Joint,  and  that  each  Is  bound  to 
pay  one  eleventh  of  1 1,800. 

8.  Held,  In  an  action  to  obtain  a  Jnds- 
ment  and  to  enforce  a  Hen  upon  the  prop- 
erty, that  the  complaint  stated  a  cause  of 
action  against  all  of  the  defendanta. 

(January  2,  1901.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Ckmrt  for  Becker  Ck>unty  sus- 
taining demurrers  to  a  complaint  filed  to 
hold  defendants  liable  upon  a  subscription 
contract  for  the  building  of  a  creamery.  Re- 
versed. 

The  facts  Are  stated  in  the  opinion. 

Mr.  Cannon  Donnelly  for  appellant. 

Messrs.  Harris  Richardson  and  Jeif  H. 
Irish,  for  respondents: 

The  names  of  the  eleven  defendants  as 
placed  upon  the  contract  either  follow  that 
of  John  Rahm  or  that  of  E.  G.  Holmes,  and 
if  the  liability  of  either  or  those  men  is  in 

^Headnotes  by  Collins,  J. 


Note. — Upon   the   question    whether   a   sub- 
scription contract  is  Joint  or  several,  see  note 
to  Gibbons  v.  Bente  (Minn.)  22  L.  B.  A.  80. 
fe  h.  K.  A. 


any  manner  limited,  the  liability  of  these 
eleven  men  is  limited  exactly  as  is  the  lia- 
bility of  the  man  Whose  name  they  are  con- 
strued to  follow. 

It  will  take  a  violent  construction  to  make 
each  one  of  them  liable  for  $3,000,  when  no 
one  of  the  other  signers  could  be  held  liable 
for  over  $100. 

Davis  d  R.  Bldg.  d  Mfg.  Co.  v.  Jones,  14 
C.  C.  A.  30,  32  U.  S.  App.  32,  66  Fed.  124. 

Collina,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  plaintiff 
against  the  defendants,  27  in  number,  to  re- 
cover a  joint  and  several  judgment  against 
11  for  the  sum  of  $1,300.  It  was  based  upon 
a  written  contract  signed  by  all  but  two  of 
the  defendants,  namely,  the  Detroit  Light  ft 
Land  Company  and  the  Detroit  Dairy  Asso- 
ciation; and,  in  addition  to  the  personal 
judgment,  a  lien  was  demanded  upon  the 
real  property  on  which  the  creamery  men- 
tioned and  provided  for  in  the  contract  was 
built.  The  agreed  price  was  $3,000,  and  of 
this  amount  $1,700  had  been  paid,  according 
to  the  complaint,  to  which  a  copy  of  the  con- 
tract was  attached  and  made  a  part.  This 
tract  was  in  the  usual  form  of  such  instru- 
ments; the  plaintiff  being  the  party  of  the 
first  part,  and  the  defendants,  except  the  De- 
troit Light  ft  Land  Company  and  Detroit 
Dairy  Association,  the  parties  of  the  second 
part;  each  defendant  having  been  a  sub- 
scriber thereto.  The  contract  price  was 
made  payable  in  cash  upon  the  completion 
of  the  creamery,  or,  in  lieu  of  all  cash,  at 
the  option  of  the  subscribers,  payment  might 
be  made  by  a  joint  negotiable  note  or  notes 
for  two  thirds  of  the  amount,  one  due  in  six 
months  and  one  third  in  one  year  after  the 
creamery  was  completed.  It  was  further 
agreed  that>  if  the  subscribers  should  organize 
themselves  into  a  legal  association,  a  negoti- 
able note  executed  by  that  association  would 
be  accepted  in  lieu  of  jointobligations  for  the 
amountof  the  deferred  payments.  It  was  also 
stipulated  that  the  plaintiff  should  build, 
erect,  and  equip  the  creamery  as  soon  as  20 
subscribers  were  obtained  to  the  contract,  and 
that,  unless  the  required  number  of  subscrib- 
ers were  obtained,  the  contract  should  be 
void.  It  was  further  provided  that  plaintiff 
should  make  vigorous  effort  to  obtain  10  or 
more  additional  subscribers  to  the  contract. 
There  was  also  an  agreement  between  the 
subscribers  themselves.  Among  other  things, 
they  agreed  to  jointly  sign  all  notes  given  in 
settlement  of  the  indebtedness  to  plaintiff, 
or,  at  their  option,  each  might  pay  the 
amount  of  his  subscription  in  cash.  This  in- 
strument was  printed,  except  as  to  the 
amount  to  be  paid  for  the  creamery,  the 
place  where  it  was  to  be  built,  and  the  date 
of  its  execution ;  a  blank  form  being  used,  as 
usual.  It  was  executed  in  plaintiff's  behalf 
by  an  agent,  and  then,  following  the  details 
of  the  contract,  the  blank  was  divided  into 
two  parallel  columns,  in  which  signatures 
were  to  be  placed.    These  columns,  when  th^^ 
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contract  was  considered  complete,  appeared 
thus: 


Names  of  Second  Party. 


Cash  on  completion 
of  factory. 

John  K.  West flOO 

Geo.  D.  Hamilton. |100 
Bland Ing-Norby  Co. 

$100 

Casper  Wachman.  .|100 

John  H.  Smith $100 

I      Bubscrlbe      for 
stock      to      the 

amount    of $100 

Wm.  J.  Bettlngen. 

I      sabscrlbe      for 

stock      to      the 

amount    of |100 

E.    F.    Harris 
Nick      Schroder. . .« 100 
Sneli   Brothers.... $100 
B.  G.  Holmes $100 


Names  of  Second  Party. 


This  amount  I 
agree  to  pay 
one  half  In  six 
months,  and  one 
half  In  one  year 
after  factory  Is 
completed. 
John  K.  West....|100 
Geo.  D.  Hamilton. $100 

E.   F.   Harris $100 

This  amount  to 
pay  one  half 
four  months  af- 
ter creamery  Is 
finished,     $50. 

?60     one    year, 
rom        time 
creamery  is  fin- 
ished.    Six    per 
cent.  Int. 
H.  R.  Johnson. 

S.  G.  Grlflln flOO 

J.  A.  Teasrue $100 

John  Rahm $100 


Turning  orer,  at  its  end,  the  sheet  or  page 
on  which  was  the  foregoing,  it  appeared 
thus: 


Names  of  Second  Party. 


A.  M.   Hoghaug. 
John  Paterson. 
George  Whipple. 
Enistus  Swlck. . 
Fred  Mix. 
Frank  Wcltzka 
Wm.   DIsse. 
J.  F.  Olson. 
William  Fisher. 
Fred  Wei  rand. 
C.  J.  Rennacker. 


Names  of  Second  Party. 


So  that  the  first  or  left-hand  column  upon 
the  back  of  the  sheet  or  page  closely  followed, 
and  in  fact  was  a  continuation  of,  the  first 
or  left-hand  column  of  the  first  page;  the 
name  A.  M.  Hoghaug  following  that  of  E.  G. 
Holmes.  The  words  "names  of  the  second 
partj',"  wherever  they  appear  as  above 
shown,  were  printed.  The  balance  of  the 
words  and  figures  were  in  writing.  At  this 
point  we  call  attention  to  the  fact  that  op- 
posite to  the  names  of  the  11  defendants  last 
mentioned  there  was  nothing  to  indicate  the 
amount  of  their  several  subscriptions,  as 
there  was  opposite  the  names  of  those  whose 
signatures  preceded,  and  it  is  these  defend- 
ants against  whom  a  money  judgment  is  de- 
manded. It  stands  admitted  that  the  other 
defendants  have  placed  a  practical  construc- 
tion upon  their  contract,  which  has  been  sat- 
isfactory to  the  plaintiff,  and  has  resulted  in 
payment  by  each  of  these  persons  of  the 
amounts  set  opposite  their  respective  names, 
--$1,700  in  all.  The  question  in  the  case 
seems  to  be  as  to  what  amount,  if  any,  was 
subscribed  by  the  remaining  11  defendants. 
It  is  contended  bv  their  counsel  that,  so  far 
as  is  shown  by  tne  complaint,  they  are  not 
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liable  in  any  sum  whatever,  and,  further, 
that  in  no  event  can  their  liability  be  held 
joint,  and  that  at  most  it  is  a  several  liabil- 
ity for  $100  each.  It  is  very  clear  that,  had 
not  a  part  of  the  defendants  limited,  by  fig- 
ures placed  opposite  their  respective  names, 
the  amounts  of  their  subscriptions,  when 
siting  this  contract,  it  would  have  been  a 
joint  and  several  obligation  on  the  part  of 
all  of  the  subscribers.  Its  terms  were  not 
at  all  complicated,  and  it  would  have  been 
like  any  other  contract  in  which  parties  of 
the  second  part  agree  to  pay  an  entire  sum 
in  cash  for  an  article  to  be  furnished  by  the 
party  of  the  first  part,  when  it  is  finish^,  or, 
at  their  option,  to  execute  and  deliver  their 
joint  negotiable  note  or  notes  for  a  part  of 
the  purchase;  price.  The  language  of  such 
a  contract  will  govern,  except  in  a  case  of 
fraudulent  representation  aifd  concealment 
But  with  the  contract  as  it  appears,  and  as 
finally  assented  to,  we  are  of  the  opinion 
that  the  liability  of  the  persons  whose  names 
appear  upon  the  first  page  (all  of  the  sub- 
scribers except  the  11  before  mentioned)  was 
limited,  and  that  they  cannot  be  jointly  held 
for  any  amount  whatever.  As  to  those  per- 
sons a  several  liability  was  created,  each  to 
the  amount  of  his  subscription,  and  for 
which  each  might  be  sued  separately.  This 
view  was  taken  as  to  a  similar  instrument  in 
Gibbons  v.  Bente,  61  Minn.  499,  22  L.  R.  A. 
80,  63  N.  W.  756;  and  manifestly  this  view 
was  taken  by  the  defendants  so  subscribing, 
and  by  the  plaintiff,  it  being  evidenced  bv  the 
practical  construction  which  was  placed 
up->n  the  instrument  when  those  persons 
paid  the  amounts  so  subscribed.  They  can- 
not complain  of  the  construction  of  their  ob- 
ligation as  found  in  the  contract,  nor  can 
the  plaintiff  question  the  interpretation,  for 
it  has  acted  upon  it.  Nor,  upon  demurrer, 
can  the  remaining  defendants  who  failed  to 
limit  their  liability  in  any  way  find  fault 
with  this  view. 

This  brings  us  to  the  principal  question  in 
the  case:  \Vhat  are  the  obligations  of  the 
II  defendants  who  last  subscribed  to  the  con- 
tract, and  failed  to  indicate  the  amounts  of 
their  subscriptions,  and  against  whom  a 
joint  personal  judgment  is  demsnded?  The 
question  is  not  without  difficulty,  and  we 
are  not  entirely  free  from  doubt  as  to  the 
extent  of  their  liability.  If  there  had  been 
no  limitations  made  by  the  subscribers  who 
upon  the  face  of  the  instrument  appear  to 
have  first  subscribed,  the  11  as  well  as  those 
who  preceded  would  have  been  bound  in 
strict  accordance  with  the  specified  terms, 
as  before  stated.  There  are  no  precedents  to 
guide  us,  so  far  as  we  know;  but  taking  into 
consideration  the  fact  that  the  contract  price 
was  $3,000,  and  that  of  this  $1,700  had  been 
previously  subscribed  by  persons  who  had 
limited  their  liability;  that  $1,300  remained 
to  be  raised;  and  that  it  ought  not  to  be  se- 
riously contended  that  the  11  intended  to  be- 
come jointly  obligated,  when  those  who  pre- 
ceded them  upon  the  contract  had  not  as- 
sumed a  joint  obligation  as  to  the  whole 
debt, — we  conclude  that  prima  fade,  at 
least,  the    11    became   lisble  severally,  not 
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jointly,  each  for  his  proportion  of  the  bal- 
ance due,  namely,  $1,300.  In  other  words, 
the  subscription  of  each,  each  for  himflelf, 
was  prima  facie  for  one  eleventh  part  of  $1,- 
300.  This  beii^  our  oonolusion,  it  is  quite 
evident  that  as  against  these  11  defendants 
the  complaint  stated  a  cause  of  action.  A 
several  judgment  can  be  entered  in  this  ac- 
tion for  the  amount  due  from  each  upon  the 
contract,  notwithstanding  the  demand  for  a 
joint  and  several  judgment  against  the  11. 
It  follows  that  a  lien  can  be  enforced  as  to 
each  of  the  defendants  againflt  whom  a  sev- 
eral judgment  is  entered,  to  the  amount  of 
his  interest  in  the  creamery  and  the  real 
property  upon  which  it  was  located.  As  to 
the  interests  of  auch  of  the  subscribers  as 
have  paid  their  subscriptions  and  settled 
with  tne  plaintiff,  no  liens  can  be  enforced. 
Their  interests  are  fully  protected  by  the 
settlement,  and  whatever  rights  they  may 
have  in  the  property  cannot  be  reached  in 
proceedings  againvi  the  defaulting  defend- 


ants. But  they  were  proper  parties  to  the 
action;  for  their  interests,  unless  guarded, 
might  be  jeopardized  in  the  attempt  to  en- 
force liens  against  the  interests  of  their  co- 
subscribers  who  had  refused  to  settle,  and 
against  whom  personal  judgments  may  be 
entered.  They  have  interests  to  protect, 
and  consequently  they  were  proper  parties 
to  the  action.  If  their  rights  are  not  af- 
fected, they  can  disclaim  and  disavow  any 
interest  in  the  matter.  This  is  also  true  of 
the  defendant  Detroit  Light  &  Land  Com- 
pany and  the  Detroit  Dairy  Association. 
The  complaint  alleges  that  both  of  these 
parties  have,  or  claim  to  have,  some  interest 
iu  the  property.  If  so,  they  are  properly 
made  defendants  in  an  action  to  enforce  the 
lien  against  the  rights  of  the  11  defendants 
before  mentioned.  There  were  five  separate 
demurrers  interposed,  and  we  conclude  that, 
for  the  reasons  stated,  each  should  have 
been  overruled. 
The  order  appealed  from  i$  reversed. 
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Oscar  WILSON,  Appt., 

V, 

ALABAMA    GREAT     SOUTHERN    RAIL- 
ROAD COMPANY. 

(77  Miss.  714.) 

1*  Aa  order  made  bx  two  onlT-  of  tliree 
memberfl  of  an  executive  committee 

of  a  board  of  health,  when  the  other  member 
was  not  present,  was  Invalid  under  Laws 
1894,  chap.  38,  p.  83,  prior  to  the  amendment 
of  1808. 

2.  An  order  of  a  board  of  bealtb  male- 
ins  it  nnlavrfnl  for  any  person  to  get 
off  from  any  boat  or  train  In  the  state  until 
after  further  orders  of  the  board  ia  void  for 
unreaaouableness  so  far  as  It  affects  persona 
coming  into  the  state  from  noninfected 
places,  although  the  order  was  made  because 
of  the  existence  of  yellow  fever  at  certain 
places. 

8.  The  ejection  of  a  paaaenser  from  a 
train  cannot  be  Justified  by  a  void  order  of 
a  board  of  health  prohibiting  all  persons 
from  coming  into  the  state  by  train  until 
further  orders  of  the  board  of  health. 

4.  A  fatal  objection  eltber  to  a  canse 
of  action  or  to  a  defense,  when  it  la 
shown  by  the  record,  and  could  not  have 
been  obviated  if  raised  in  the  court  below, 
may  be  raised  for  the  first  time  on  appeaL 

(April  80,  1000.) 

APPEAL  hy  plaintifiT  from  a  judgment  of 
the  Circuit  Court  for  Lauderdale  County 


NoTB. — As  to  quarantine  regulations  by 
heslth  authorities,  see  Hurst  v.  Warner 
(Mich.)  26  L.  R.  A.  484,  and  note.  For  later 
cases  in  this  series,  see  Be  Smith  (N.  T.)  28 
L.  R.  A.  820. 

As  to  powers  of  boards  in  case  of  epidemics, 
see  note  to  Thomas  v.  Mason  (W.  Ya.)  26  L. 
R.  A.  727.     See  also  the  later  case  of  Blue  v. 
Beach  (Ind.)  50  L.  R.  A.  64. 
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in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  defendant's  refusal  to 
permit  plaintiff  to  ride  on  its  train.  Re- 
versed. 

Plaintiff  lived  at  Meridian,  Mississippi. 
He  purchased  a  tidcet  from  that  point  to 
Nashville,  Tennessee,  and  return.  Within 
the  time  limited  by  the  ticket  he  began  his 
return  journey,  but  was  refused  passage  and 
compelled  to  leave  the  cars  before  entering 
the  state  of  Mississippi,  because  of  an  order 
which  had  been  iseued  by  the  state  board  of 
health  establishing  quarantine  regulations 
against  yellow  fever.  This  order  forbade  all 
persons  from  comi^  into  the  state  or  stop- 
ping or  disembarking  in  the  state.  Plain- 
tiff had  in  his  possession  a  health  certificate 
signed  by  a  member  of  the  Mississippi  state 
board  of  health  on  the  day  after  he  pur- 
chased his  ticket.  Meridian  and  Nashville 
were  noninfected  points,  and  plaintiff  had 
not  been  exposed  to  infection.  He  was  com- 
pelled to  walk  from  Livingston,  Alabama,  to 
his  home,  and  thereby,  b^use  of  lameness, 
suffered  injury  and  exhaustion,  for  which 
damages  in  this  caae  were  sought. 

The  order  of  the  board  of  health  under 
which  the  railroad  company  acted  was  as  fol- 
lows : 

VicksbuTg,  Miss., 
September  15,  1897. 
To  the  Citizens  of  the  State  of  Mississippi, 
Railroad  Officials,  and  Other  Transportation 
Lines : 

On  account  of  yellow  fever  at  several 
places  along  the  coaat  in  this  state,  and 
several  cases  of  yellow  fever  at  Edwards,  and 
reported  suspected  cases  at  various  other 
points  through  this  state,  until  further  or- 
dered by  this  board  no  person  will  be  al- 
lowexl  to  get  off  trains  and  boats  at  an^  sta- 
tion or  point  in  the  state  of  Mississippi,  and 
no  freight,  baggage,  inftiJ^tilTd  b?<eEf©0g4e 


858 


Mississippi  Supreme  Court. 


Apr., 


be  handled  by  the  railroads  or  transporta- 
tion eom panics  from  infected  places.  No 
train  will  be  allowed  to  stop  at  infected 
points.  Any  person  from  a  noninfected  com- 
munity whose  destination  is  beyond  the  state 
of  Mississippi  will  be  allowed  to  board 
trains  not  infected  with  yellow  fever.  Train 
crews  running  to  and  from  places  that  are 
not  infected  by  yellow  fever  will  be  allowed 
to  get  oif  at  the  terminal. 

J.  F.  Hunter,  M.  D., 
W.  G.  Kiger,  M.  D., 

Executive  Committee, 
Mississippi  State  Board  of  Health. 

Further  facts  appear  in  the  opinion. 
Mr,  W.  T.  Houston  for  appellant. 
Messrs,  Fewell  &  Son  for  appellee. 

Wliitfleld,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Appellant's  rights  were  fixed  September 
23,  1897,  and  are  not  affected  by  the  provi- 
sions of  the  2d  and  9th  sections  of  the  act  of 
1898  (Laws  1898,  p.  93).  The  presence  of 
all  three  of  the  members  of  the  executive 
committee  of  the  state  board  of  health  was 
necessary  to  a  valid  order  on  September  15, 
1897,  when  the  order  in  question  was  made. 
Laws  1894,  chap.  38,  p.  33.  This  is  made 
clear  as  the  legislative  purpose  by  the 
amendment  (Laws  1898,  p.  93,  §  2)  provid- 
ing, for  the  first  time,  that  "the  presence  of 
twq  members  of  the  executive  committee" 
would  do  thereafter.  The  order  in  question 
was  made  by  only  two  members,  it  not  being 
shown  that  three  were  present.  Nor  is  it 
shown  that  the  board  appointed  the  chair- 
roan.  Had  three  been  present,  and  two  made 
the  order,  this  objection  woud  have  been  ob- 
viated. 

But  the  order  must  be  held  void  for  un- 
reasonableness, also.  All  orders  of  the 
board  of  health  must  stand  the  test  of  rea- 
sonableness. This  order  provided :  "On  ac- 
count of  yellow  fever  at  several  places  along 
the  coast,  in  this  state,  and  several  cases  of 
yellow  fever  at  Edwards,  and  reported  sus- 
pected oases  at  various  other  points  through 
this  state,  until  further  ordered  by  this 
board  no  person  will  be  allowed  to  get  off 
trains  and  boats  at  any  point  or  station  in 
the  state  of  Mississippi,''  etc.;  the  rest  of 
the  order  not  modifying  in  any  way  this  pro- 
vision. Now,  the  appellant  was  from  Me- 
ridian, a  noninfected  point,  and  had  a  duly 
issued  health  certificate,  and  was  returning 
from  Naehville,  a  noninfected  point,  to  his 
home,  in  Meridian,  on  a  valid  excursion  re- 
turn ticket.  He  had  not  been  exposed  to  in- 
fection. The  order  was  not  that  np  person 
who  had  been  exposed  to  infection,  or  who 
came  from  an  infected  point,  or  who  was  des- 
tined for  an  infected  point,  should  be  allowed 
to  come  into  the  state,  but  that  no  person 
whosoever,  from  any  point  whatsoever, 
should  be  allowed  to  get  off  anywhere  in  the 
state.  The  authorities  are  uniform  that 
this  sort  of  order  is  wholly  indefensible.  It 
has  been  expressly  so  held  in  this  state. 
Kosciusko  y.  Slomherg,  68  Miss.  459,  12 
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L.  R.  A.  528,  9  So.  297,  which  also  holds 
that  the  reasonableness  of  these  orders  is,  of 
course,  for  the  court  to  determine.  And  it 
has  been  so  held  in  many  authorities,  among 
which  see,  specially.  Re  Smith,  146  N.  Y. 
68,  28  L.  R.  A.  820,  40  N.  E.  497;  the  notes 
to  Hurst  V.  Warner  (Mich.)  26  L.  R.  A.  481, 
and  State  ex  rel.  Adams  v.  Burdge,  95  Wis. 
390,  37  L.  R.  A.,  at  page  162,  70  N.  W.  351, 
citing  with  approval  Kosciusko  v.  Slomherg, 
68  Miss.  469,  12  L.  R.  A.  528,  9  So.  297. 
See,  particularly,  the  reasoning  of  the  court 
in  Re  Smith,  146  N.  Y.  74,  28  L.  R.  A.,  at 
page  823,  40  N.  E.  498.  Regard  must  be  had 
to  the  maxim,  Saius  populi  suprema  lex,  of 
course,  but  regard  must  be  also  had  to  the 
liberty  of  the  oitizen,  and  both  principles 
must  be  given  reciprocal  play.  The  public 
health  must  be  vigilantly  cared  for,  but  with 
due  caution  that  no  order  intended  to  secure 
it  shall  be  so  sweeping  and  arbitrary  as  to 
interfere  unreasonably  with  the  citizen's 
rights  of  return  to  his  home,  neither  he  nor 
it  having  been  exposed  to  infection.  With 
every  disposition  to  uphold  all  reasonable 
regulations  of  our  efficient  and  faithful 
bofvrd  of  health,  we  are  constrained  by  the 
oft-settled  doctrines  applicable  to  declare 
this  order  void  for  unreasonableness. 
Doubtless  this  order  would  not  have  been 
given  its  unconfined  sweep,  but  for  the  hurry 
and  excitement  of  the  times.  The  railroad 
company  must  take  the  risk — as  all  citizeps 
do — as  to  the  validity  of  such  orders,  when 
it  yields  to  the  order  alone.  And  when  its 
defense  is,  not  that  it  yielded  obedience  be- 
cause only  of  the  order,  but  because,  also,  of 
ms  major, — a  shotgun  quarantine,  for  ex- 
ample,— its  defense  will  be  maintained,  if  it 
shall  appear  that  such  i>is  major,  such  un- 
controllable necessity,  was  the  real  cause  of 
its  action.  It  need  not  go  to  the  extent  of 
actual  collision  with  force  marshaled  by  ne- 
cessity ;  but  it  must  show  that  its  action  was 
due  to  such  force,  existing  and  capable  of 
controlling  its  action.  But  here  it  is  clear 
that  was  not  the  case,  and  the  action  of  the 
appellee  was  due  wholly  to  the  void  order. 
The  appelant  was  not  even  brought  to  the 
state  line,  and  was  once  put  off  in  Tennes- 
see, and  actually  did  come  into  Meridian, 
without  hindrance,  in  a  conveyance,  after  he 
was  put  off.  It  was  not  sliown  even  that  the 
order  was  temporary,  or  that  it  was  ever 
rescinded.  Ordinarily  it  is  true  that  objec- 
tions not  specifically  made  below  cannot  here 
be  relied  on.  The  reason  of  that  rule,  which 
gives  it  its  life,  is  that  the  opposite  party 
may  have  opportunity  to  meet  and  obviate 
the  objection.  But  where  the  court  can  see, 
as  to  the  plaintiff,  that  he  has  no  cause  of 
action  on  which  a  judgment  can  be  legally 
pronounced,  or,  as  to  the  defendant,  that 
he  has  no  defense  that  the  law  can  allow 
to  stand,  there  is  presented  in  both  cases, 
equally,  a  case  wherein  it  is  not  legally  pos- 
sible to  obviate  the  fatal  fault,  if  opportun- 
ity to  do  so  had  been  given;  and  this  court 
must  in  such  case  act  upon  the  fatal  infirm- 
ity presented  by  the  record.  It  was  error  to 
grant  the  peremptory  instruction. 
Reversed  and  remanded. 
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Sarah    KRAMER,   Admx.,   etc.,    of    Hugo 
Kramer,  Deceased,  Appt., 

V. 

SOUTHERN  RAILWAY  COMPANY. 
(127  N.  C.  328.) 

1.  A  pile  of  railroad  croas-tles  oa  aa 
an  used  portion  of  a  street,  which  can- 
not be  used  as  a  highway,  does  not  constitute 
an  obstruction  of  the  highway  which  will 
sustain  an  action  by  a  private  individual  on 
the  ground  that  the  highway  is  obstructed. 

S.  Tlie  deatli  of  a  olilld,  eaased  by  the 
fall  of  a  pile  of  cro«s-ties  which  a  raii- 
road  company  had  piled  in  a. street  and  on 
which  he  was  undertaking  to  climb,  will  not 
create  a  liability  on  the  part  of  the  company 
because  of  its  failure  to  guard  against  such 
an  injury,  unless  it  knew  that  children  were 
In  the  habit  of  playing  there. 

iFaircloth,  Oh.  /.,  and  Furchea,  /.,  tffotent.) 

(December  10,  1900.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  Superior  Court  for  McDowell 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Reversed. 

The  facts  are  stated  in  the  opinions. 

Mr.  E.  J.  Jnatioe,  for  appellant: 

The  public  is  entitled  to  entire  way. 

State  V.  Eastman,  109  N.  C.  785,  13  S.  E. 
1019;  Code,  2065;  WhitaJcer's  Smith,  Neg. 
11.3;  Elliott,  Roads  &  Streets,  §  478;  Acts 
1854-55,  chap.  228,  §  28,  p.  264. 

'^rhis  is  so^  though  space  may  be  left  for 
the  public  to  travel. 

Angel  1,  Highway^  §  226;  Johnson  v. 
Whitefield,  18  Me.  286,  36  Am.  Dec.  721. 

A  railroad  company  should  not  be  al- 
lowed to  use  a  street  as  a  freight  yard. 

Elliott,  Roads  &  StreeU,  §  482,  note  1. 

No  continuance  of  the  obstruction  for  any 
length  of  time  will  make  it  legal. 

Elliott,  Roads  &  Streets,  §  490;  State  v. 
Edens,  85  N.  C.  526. 

There  is  individual  liability  for  wrongful- 
ly obstructing  a  highway. 

Shearm.  &  Redf.  Neg.  §  365,  and  notes. 

A  person  who  places  an  obstruction  in  a 
highway,  and  causes  damages,  cannot  be 
heard  to  say  he  did  not  foresee  an  injury 
would  occur. 


Shearm.  &  Redf.  Neg.  |  21,  and  latter 
part  of  note  1. 

Why  should  a  railroad  be  required  to  keep 
an  outlook  for  a  child  upon  a  track,  and  be 
responsible  if  the  train  kills  it,  and  not  here 
be  responsible  for  the  injury  which  might 
have  been  foreseen,  upon  the  ground  that 
the  ties,  though  in  the  street,  were  out  of 
the  traveled  way? 

The  defendant  was  guilty  of  maintaining 
a  nuisance  by  keeping  this  pile  of  cross-ties 
in  the  street 

Dillon  V.  Raleigh,  124  N.  C.  184,  32  S.  E. 
548;  Beach^  Contributory  Neg.  §  140,  and 
notes;  Bransom  v.  Lahrot,  81  Ky.  638,  50 
Am.  Rep.  193;  Ritz  v.  Wheeling,  45  W.  Va. 
262,  43  L.  R.  A.  148,  31  S.  E.  993. 

Messrs,  G.  F.  Bason  and  F.  H.  Busbee, 
with  Mr,  A«  B.  Andrews,  Jr.,  for  appellee : 

The  only  principle  upon  which  this  action 
can  be  maintained  for  the  death  of  the  plain- 
tiff's intestate,  a  boy  nine  years  of  age,  is 
upon  the  doctrine  of  the  Turntable  Cases 
{Sioux  City  d  P.  R.  Co,  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745),  which  doctrine  is  now 
denied  in  many  jurisdictions. 

Vanderbeck  v.  He^idry,  34  N.  J.  L.  467 ; 
DelawQ/re,  L.  d  W,  R.  Co.  v.  Reich,  61  N.  J. 
L.  638,  41  L.  R.  A.  831,  40  Atl.  682.  See 
also  Turess  v.  New  York,  B.  d  W,  R.  Co.  61 
N.  J.  L.  314,  40  Atl.  614. 

The  raili-oad  company  is  not  required  to 
police  a  pile  of  ties,  as  they  would  a  piece  of 
dangerous  machinery,  against  children  play- 
ing on  them. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court: 

This  case  was  disposed  of  at  the  last  term 
of  this  court  by  a  per  curia^m  order  affirming 
the  judgment  below,  which  was  in  favor  of 
the  defendant.  A  petition  by  the  plaintiff 
to  rehear  was  allowed,  and  the  case  is  again 
before  us  for  our  reconsideration.  The  ac- 
tion was  brought  by  the  mother  of  the  child, 
as  his  administratrix,  under  §  1498  of  the 
Code,  to  recover  compensation  for  the  pecun- 
iary injury  resulting  from  the  death.  The 
plaintiff  in  her  complaint  allied  that  the 
defendant  owed  the  public  and  her  intestate 
the  duty  of  keeping  the  street  and  its  road 
free  from  obstructions,  dangerous  or  unsafe, 
and  which  might  injure  the  public  or  any  of 
its  members,  and  that  in  violation  of  this 
duty  it  placed  dangerous  obstructions  in  the 


NoTB. — For  a  case  in  this  series  on  liability 
for  injury  to  child  playing  on  ties  In  railroad 
yard,  see  Missouri,  K.  &  T.  R.  Co.  v.  Edwards 
(Tex.)  32  L.  R.  A.  825. 

As  to  leaving  street  car  in  street,  see  Kau- 
meier  v.  Olty  Electric  R.  Co.  (Mich.)  40  L.  R. 
A.  385;  George  v.  Los  Angeles  R.  Co.  (Cal.) 
46  L.  R.  A.  829. 

As  to  rights  of  children  to  protection  against 
dangerous  conditions  of  highway,  see  Gibson 
V.  llnntington  (W.  Va.)  22  L.  R.  A.  561,  and 
note. 

Am  to  liability  for  dangerous  condition  of 
grounds  lying  open  beside  a  highway  or  path, 
see  Lepnick  v.  Gaddis  (Miss.)  26  L.  R.  A.  686, 
and  note.  For  later  cases  in  this  series  see 
S2  L.  R.  A. 


Pekln  V.  McMahon  (III.)  27  L.  R.  A.  206; 
Moran  v.  Pullman  Palace  Car  Co.  (Mo.)  33  L. 
R.  A.  755 ;  Dobbins  v.  Missouri,  K.  ft  T.  R.  Co. 
(Tex.)  38  L.  R.  A.  573 ;  Omaha  v.  Bowman 
(Neb.)  40  L.  R.  A.  531;  Delaware,  L.  ft  W.  R. 
Co.  V.  Reich  (N.  J.)  41  L.  R.  A.  831;  Stendal 
V.  Boyd  (Minn.)  42  L.  R.  A.  288;  Cooper  v. 
Overton  (Tenn.)  45  L.  R.  A.  591;  Arnold  v. 
St.  Louis  (Mo.)  48  L.  R.  A.  291. 

As  to  care  required  of  railroad  company  to 
prevent  injuring  small  children  on  track,  see 
Bottoms  V.  Seaboard  ft  R.  R.  Co.  (N.  C.)  25  L. 
R.  A.  784,  and  note.  For  later  cases  in  this 
series,  see  Roth  v.  Union  Depot  Co.  (Wash.)  31 
L.  R.  A.  855:  Gunn  v.  Ohio  River  B.  Co.  (W. 
va.,  36  L.  E.  A.  576.     pigifeed  by  LiOOgle 
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Btreet,  to  wit,  a  large  number  of  railroad 
cross-tie?,  which  were  so  carelessly  piled  as 
that  on  the  27th  day  of  July  they  fell  on  the 
intestate  of  the  plaintiff,  a  child  nine 
years  of  age,  and  by  which  he  received  in- 
juries from  which  he  died  on  the  17th  of 
August,  1898.  The  facts,  so  far  as  they  are 
necessary  to  be  stated  for  the  purposes  of 
this  appeal,  are  these:  On  Garden  street, 
in  the  town  of  Marion,  where  the  defendant's 
railroad  crosses  the  street,  the  defendant 
had  piled  a  lot  of  cross-ties,  not  in  the  man- 
ner called  "cribbing,"  but  straight  and  in 
rows,  one  on  the  top  of  the  other.  The  street 
at  that  point  was  originally  laid  out  to  be 
GO  feet  wide,  but  only  about  14  feet  of  it 
had  ever  been,  or  could  have  been,  used  in 
its  then  present  condition  as  a  public  high- 
way for  vehicles,  and  there  were  no  side- 
walks for  pedestrians.  In  the  summer  of 
1808  some  little  boys  had  a  habit  of  playing 
on  the  cross-ties,  and  while  so  engaged  in 
play,  on  the  27th  day  of  July,  one  of  them, 
Hugo  Kramer,  the  plaintiff's  intestate,  nine 
years  old,  that  he  might  get  a  better  view  of 
a  passing  train,  undertook  to  dinab  up  on 
the  cross-ties,  and  in  so  doing  pulled  some 
of  them  over,  and  upon  him,  by  means  of 
which  he  was  so  badly  hurt  that  in  a  few 
wedcs  he  died.  The  gravamen  of  the  com- 
plaint is  the  defendant's  negligence  growing 
out  of  its  obstruction  of  a  public  street. 

If  the  cross-ties  had  been  piled  upon  the 
defendant's  own  premises  instead  of  in  the 
street,  and  the  defendant  had  had  no  actual 
knowledge  that  the  children  were  in  the 
habit  of  playing  on  the  ties,  the  law  would 
have  imposed  no  duty  upon  the  defendant 
to  look  out  for  their  safety  by  having  the 
ties  piled  with  a  view  to  thatend.  MissouriyK, 
d  T,  K,  Co.v.  Edwards,  90  Tex.  65,32  L.  R.A. 
825,  36  S.  W.  430.  The  principle  announced 
in  the  Tui^iable  Cases  {8iouw  City  d  P,  R. 
Co.  V.  mout,  17  Wall.  657,  21  L.  ed.  745)  and 
others  would  not  apply  if  the  ties  had  been 
carelessly  piled  on  the  defendant's  premises. 
The  Turntable  decisions  are  necessarily 
based  either  on  tiie  idea  that  such  machin- 
ery has  such  peculiar  attractions  for  chil- 
dren as  objects  of  play  that,  when  left  un- 
locked, there  is  an  implied  invitation  to  use 
them,  or,  when  not  properly  guarded,  it  is 
so  obviously  dangerous  to  children  as  to  call 
for  diligence  in  the  owner  to  take  precau- 
tions against  the  dangers.  Those  cases  are 
exceptions  to  the  general  doctrine,  and  went 
to  the  very  limit  of  the  law.  Mere  attrac- 
tiveness of  premises  to  children  will  not 
bring  a  case  within  that  exceptional  doc- 
trine. Indeed,  the  plaintiflf's  counsel  in  his 
urguiuent  here  stated  that  he  did  not  con- 
tend for  the  application  to  this  case  of  the 
principle  laid  down  in  the  Turntable  Cases. 
His  argument  was  mainly  addressed  to  the 
discussion  of  three  of  the  plaintiff's  excep- 
tions,— two,  the  first  and  fifth,  bearing  on 
the  court's  instructions  upon  the  obstruc- 
tions of  the  public  street  or  highway;  and 
the  third  on  the  negligence  of  the  defendant, 
as  connected  with,  and  dependent  upon,  the 
defendant's  knowledge  of  the  habit  of  the 
children  of  playing  on  the  cross-ties. 
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In  the  portions  of  his  honor's  charse  to 
which  exceptions  I  and  5  were  directed,  the 
jury  were  instructed,  in  substance,  thai 
there  was  no  obstruction  of  the  street,  unices 
the  cross-ties  were  in  that  part  of  the  street 
which  was  used  by  the  public,  and  that  if 
the  ties  were  upon  that  part  of  the  street 
which  was  not  used  by  the  public,  and  could 
not  be  used,  there  was  no  obstruction  of  the 
highway;  and,  further,  that  the  defendant 
company  waa  guilty  of  a  wrongful  act  in  al- 
lowing it  to  remain  there;  but,  nothing  else 
appearing,  the  only  remedy  for  that  wrong- 
ful act  would  be  indictment  by  the  grand 
jury,  and  the  defendant  be  punished  in  a 
criminal  action  for  obstructing  the  public 
highway;  "and  a  private  individual  would 
have  no  right  to  maintain  an  action  against 
the  railroad  company  for  obstructing  the 
street  unless  that  private  individual  was  in- 
jured— received  special  injuries— -on  account 
of  the  pile  of  cross-ties  being  there,  an  ob- 
struction to  the  highway,  and  while  the 
party  was  using  the  highway  as  he  had  a 
right  to  do."  We  see  no  error  in  that  in- 
struction. If  the  whole— all  parts — of  the 
street  had  been  in  a  condition  to  be  traveled 
and  used  by  the  public,  and  by  habit  and 
custom  the  public  had  used  only  a  certain 
portion  of  it,  then  the  instruction  would 
have  been  wrong.  But  that  is  not  the  case 
here.  There  was  evidence  that  only  that 
portion  which  was  used  oould  have  been 
used;  the  other  part  being  unfit  for  use. 
The  piling  of  the  ties  on  the  unused  part  of 
the  street  might  have  been  without  leave  of 
the  town,  and  the  defendant  might  have 
been  a  trespasser,  but,  under  the  facts  of 
this  case,  it  had  not  obstructed  the  street. 

The  court  further  instructed  the  jury  that, 
although  they  might  find  that  the  pile  of 
cross-ties  was  an  obstruction  there  in  the 
street,  the  plaintiff's  cause  of  action  was 
not  founded  upon  that  primarily,  and  that, 
before  they  could  say  that  the  intestate's 
injury  and  death  were  caused  by  the  negli- 
gence of  the  defendant,  they  should  inquire 
whether  or  not  the  defendant  knew  that  the 
pile  of  cross-ties  in  the  street  was  a  common 
resort  of  little  boys  of  tender  years  in  that 
neighborhood  to  play,  and  the  burden  was 
on  the  plaintiff  to  show  that  the  railroad 
company  knew  that  fact,  and  that,  if  the 
defendant  did  not  know  it,  then  they  should 
answer  the  issue  as  to  the  defendant's  neg- 
ligence, "No."  That  was  a  correct  instruc- 
tion, and  was  ccmsistent  with  the  one  just 
discussed. 

But  his  honor  further  told  the  jury:  "If 
you  find  that  it  [the  pile  of  cross-ties]  was 
not  an  obstruction  to  the  highway,  then  it 
woud  be  your  duty  to  answer  this  issue  [as 
to  the  defendant's  negligence],  *No."*  In 
this  instruction  there  is  error.  The  pile  of 
cross- ties  was  not  on  the  defendant's  prem- 
ises. It  was  on  a  public  street  in  the  town 
of  Marion,  and,  even  though  »the  defendant 
might  have  been  tacitly  permitted  to  use  the 
street  for  the  purpose  of  piling  the  ties,  yet 
the  plaintiff's  intestate  was  not  a  trespasser. 
If  he  was  too  young  to  be  bound  by  any  rule 
as  to   contributory  negligence,  ^an^  l^d  a 
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habit  of  playing,  with  other  boys,  on  the 
cross-ties,  with  the  knowledge  of  the  defend- 
ant, and  without  the  defendant's  attempting 
to  prevent  such  sport  or  to  take  precautious 
against  injury  to  the  children,  then  the  de- 
fendant was  neg:ligent.  In  such  a  case  the 
defendant's  negligence  would  not  consist  in 
piling  the  cross-ties  in  the  street,  but  it 
would  consist  in  its  failure  to  guard  against 
injury  to  the  children,  after  it  had  learned 
of  their  habit  of  playing  on  the  ties,  and  its 
failing  to  provide  against  their  injury;  and 
this  is  particularly  true  as  the  ties  were  not 
on  the  defendant's  property,  and  the  plain- 
tiff's intestate  was  not  a  trespasser. 

The  petition  is  allowed,  itnd  a  new  trial  ia 
ordered, 

Fmlrelotli,  Ch.  J.,  dissents. 

Fiircl&efl,  J.,  dissentinff: 

This  is  an  action  for  daniages  under  the 
statute  for  the  negligent  killing  of  plaintiff's 
intestate,  Hugo  Kramer,  a  boy  nine  years  of 
age.  The  facts,  briefly  stated,  are  that  in 
the  year  1890  one  Grayson  Lewis,  the  owner 
of  a  lot  of  cross-ties,  hauled  and  piled  them 
on  an  unused  part  of  Garden  street,  within 
10  or  12  feet  of  the  defendant's  railroad 
track.  In  the  latter  part  of  the  year  1807, 
Lewis  sold  them  to  one  Dysart,  and  in  April, 
1898,  Dysart  sold  them  to  defendant  railrosid 
company.  On  the  17  th  of  August,  1898,  the 
intestate  of  plaintiff  and  other  boys  of  about 
the  same  size  and  age  were-  playing  on  this 
pile  of  cross-ties,  when  some  of  the  ties  fell 
upon  the  intestate,  and  so  injured  him  thnt 
he  died  in  a  few  weeks.  The  ties  were  piled 
lengthwise,  not  crossed,  or  "cribbed,"  as  it  is 
called,  and,  being  so  piled,  it  is  alleged,  were 
dangerous  for  boys  to  play  on.  But  defend- 
ant did  not  place  them  where  they  were,  nor 
did  it  pile  them  there^  but  they  were  just 
where  Lewis  piled  them  in  1896,  and  just  as 
they  were  when  defendant  bought  them. 
Upon  the  trial  below,  the  verdict  and  judg- 
ment were  against  the  plaintiff,  and  she  ap- 
pealed to  this  court,  and  at  the  last  term 
her  appeal  was  considered,  and  the  judgment 
appealed  from  was  affirmed.  It  is  now  be- 
fore us  upon  a  petition  to  rehear. 

It  has  been  held  by  this  court  that  the  de- 
cision at  the  former  hearing,  on  an  applica- 
tion to  rehear,  is  a  precedent.  But,  if  so, 
how  far  it  should  influence  the  court,  or 
what  weight  should  be  given  to  it,  we  will 
not  undertake  to  say.  But  the  general  rule, 
as  we  understand  it»  is  that  it  devolves  upon 
the  anpealinff  party  to  show  substantial  er- 
ror which  did  or  might  have  injured  him,  or 
the  judgment  appealed  from  will  be  af- 
firmed. It  may  therefore  be,  and  we  will  not 
say  that  there  is  no  error  in  the  charge  of 
the  court.  But,  if  there  is,  upon  a  careful 
examination  we  are  unable  to  see  that  plain- 
tiff is  injured,  or  that  she  might  have  been 
injured,  by  any  such  error,  if  i^ere  was  such 
error. 

To  make  the  defendant  liable,  it  must  be 
shown  that  defendant  has  been  guilty  of  do- 
ing something  wrong,  or  has  been  guilty  of 
negligence  which  was  the  proximate  cause 
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of  intestate's  injury  and  death.  And  it  de- 
Yolves  upon  the  plaintiff  to  show  this.  To 
do  this,  the  plaintiff  shows  that  in  April, 
1898,  the  defendant  bought  a  lot  of  cross-ties 
that  had  been  piled  there  two  years  before  it 
bought  them;  that  these  boys  had  been  in 
the  habit  of  playing  on  them  for  months  be- 
fore defendant  bought  them  without  being 
injured,  but  that  by  the  accidental  falling  of 
some  of  these  ties,  some  two  or  three  months 
after  defendant  bought  them,  the  intestate 
was  injured  and  killed.  The  plaintiff  ad- 
mitted on  the  argument  that  the  Turntable 
CaeejBy  «s  they  are  called  ( 17  Wall.  657,  21 
L.  ed.  745),  did  not  apply,  as  those  cases 
were  put  upon  the  ground  that  a  turntable 
was  specially  attractive  to  a  child,  and  ex- 
ceedingly dangerous;  that  the  principle  in- 
volved in  those  cases  had  no  application  to 
this  case,  as  a  pile  of  cross-ties  was  not  spe- 
cially attractive,  nor  was  it  as  a  general  rule 
dangerous. 

But,  while  the  plaintiff  properly  conceded 
that  tiie  Turntable  Casee  did  not  apply,  it 
waa  contended  that  defendant  was  liable  up- 
on another  line  of  authorities,  where  it  is 
held  that  if  a  lumber  dealer  piles  wood  or 
lumber  on  his  own  premises,  th<>ugh  careless- 
ly piledf  and  children  play  upon  it,  and  are 
injured  by  its  falling,  the  owner  of  the  lum- 
ber is  not  liable  in  damages;  but,  if  he  piles 
his  lumber  on  the  land  of  someone  else,  he 
is  a  trespasser,  and,  if  the  lumber  falls  and 
injures  tine  child,  he  is  liable  in  damages. 
If  there  is  such  a  distinction,  it  is  upon  the 
merest  technicality.  But  suppose  we  ad- 
mit this  doctrine  to  be  correct,  and  try  the 
case  by  this  nile,  and  the  defendant  is  not 
liable.  The  defendant  is  compelled  to  have 
cross-ties  to  repair  and  keep  its  road  in  or- 
der. It  cannot  pile  them  on  its  track  or 
roadbed.  That  would  be  to  obstruct  the 
running  of  its  trains,  and  stop  the  transpor- 
tation of  passengers  and  the  movement  of 
freight.  It  is  therefore  compelled  to  put 
them  on  its  right  of  way.  And  we  know,  as 
a  matter  of  law  (Laws  1854-55,  chap.  228), 
that  the  defendant  has  an  easement  of  100 
feet  on  each  side  of  its  roadbed,  for  just 
such  purposes  as  this.  Suppose  Uiese  cross- 
ties  had  been  piled  on  some  other  part  of  this 
easement  that  had  not  been  located  as  a  pub- 
lic road  or  street;  could  it  be  contended  that 
it  had  no  right  to  do  so,  and  that  it  was  a 
trespasser  f 

We  must  suppose  that  plaintiff  would  ad- 
mit that  defendant  has  the  right  to  pile 
cross-ties  on  its  easement  not  occupied  by 
anyone.  But  plaintiff  says,  if  this  is  so,  the 
defendant  had  no  right  to  pile  its  cross-ties 
in  the  public  road,  and  in  so  doing  it  was  a 
trespasser,  and  therefore  liable.  Assuming, 
for  the  present,  that  they  were  piled  within 
less  than  100  feet  of  defendant's  roadbed, 
which  we  will  presently  show  to  be  the  fact 
from  plaintiff's  testimony,  this  is  the  ques- 
tion :  Was  the  defendant  a  trespasser  in  al- 
lowing these  cross-ties  to  remain  where  they 
were  when  it  bought  them? 

The  public  road  or  street  having  been  lo- 
cated over  the  ground  where  they  were  piled 
did  not  take  the  defendant's  easement  from 
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it,  except  so  far  as  the  public  use  demanded 
it  as  a  public  highway,  and  defendant  had 
the  same  right  to  use  it  as  a  public  highway 
that  anyone  else  had.  It  could  not,  there- 
fore, be  a  trespasser  by  using  the  road, 
though  it  may  have  used  it  improperly,  [f 
anyone  using  the  street  as  a  public  highway 
had  been  injured  on  account  of  the  cross- ties 
being  in  the  public  street,  he  mifi^ht  have 
been  entitled  to  damages.  But  his  action 
would  not  have  been  against  the  defendant 
as  a  trespasser,  but  for  unlawfully  obstruct- 
ing the  publio  highway,  whereby  and  by  rea- 
son of  such  obstruction  he  was  injured.  The 
plaintiff  cited  Dillon  v.  Raleigh^  124  N.  C. 
184,  32  S.  E.  548,  as  authority  for  her  posi- 
tion; but  upon  examination  it  will  be  found 
that  it  does  not  sustain  her,  but  sustains  the 
position  we  have  taken.  That  was  not  an 
action  against  the  city  as  a  trespasser,  but 
for  allowing  its  streets  to  be  and  remain  ob- 
structed, and  by  reason  of  said  obstruction 
the  plaintiff  was  injured.  Suppose  the 
plaintiff  in  Dillon  v.  Raleigh  had  gone  upon 
the  bridge  over  the  railroad,  where  the  ob- 
structions were  in  the  street  below,  and  had 
fallen  and  been  injured;  would  the  plaintiff 
contend  that  the  cit^  was  guilty  of  a  tres- 
pass, and  therefore  liable  in  damages?  But 
we  have  said  that  the  defendant's  rights,  as 
the  owner  of  the  easement,  were  only  sus- 
pended so  far  as  the  traveling  public  de- 
manded their  suspension.  Here  was  a  pub- 
lic street  located  50  or  60  feet  wide,  but  it 
had  only  been  open  for  public  use  for  a  space 
of  12  or  15  feet  wide;  the  other  35  or  40  feet 
had  not  been  open  for  public  use,  and  was 
not  used  by  the  public  as  a  highway.  Then, 
can  it  be  possible  that  defendant's  right  to 
use  it  for  the  very  purpose  for  which  it  was 
granted  to  defendant  was  suspended,  and 
the  defendant  became  a  trespasser  by  using 
it?  This  is  the  turning  point  in  the  case, 
according  to  plaintiff's  view,  as  the  attorney 
of  plaintiff  in  his  brief,  discussing  this  case 
in  connection  with  tJie  Turntable  Cases, 
says:  **If  a  railroad  company  puts  a  turn- 
table and  a  pile  of  cross-ties  on  its  own  land, 
and  a  boy  is  injured  on  the  pile  of  cross-ties, 
and  another  boy  is  injured  on  the  turntable, 
then  the  distinction  the  court  made  might 
save  the  company  from  liability  as  to  the  boy 
who  was  injured  on  the  cross- ties,  and  it 
might  be  said  that  as  to  him  the  company 
had  done  no  wrong  and  neglected  no  duty." 

So  it  seems  to  us  that  the  only  thing  re- 
maining to  be  shown  is  that  the  cross-ties 
were  piled  upon  the  company's  easement, 
which,  as  we  have  said,  the  plaintiff's  evi- 
dence shows  to  be  so.  D.  H.  Hudgins,  a  wit- 
ness for  plaintiff,  on  cross-examination  tes- 
tified: 

Q,  The  railroad  crossed  Grarden  street 
near  where  this  pile  of  cross-ties  layT 

A.  Yes. 

Same  witness: 

Q.  Do  you  know  those  cross-ties  were  piled 
east  of  the  east  end  of  the  crossing? 

A,  Just  about  on  a  line  with  it. 

Same  witness: 

Q.  And  in  order  to  run  into  that  pile  cf 
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cross-ties  a  man  would  have  to  run  into  a 
ditch? 

A.  No;  he  would  have  to  cross  the  rail- 
road track,  and  then  go  on,  say  10  or  12 
feet,  and  then  he  would  be  opposite  the  end 
of  the  cross-ties. 

The  evidence  is  uncontradicted  that  the 
cross-ties  were  piled  on  land  located  as  a 
street,  but  had  never  been  worked,  and  was 
not,  and  had  never  been,  used  by  the  public 
as  a  street.  The  evidence  was  all  introduced 
by  the  plaintiff,  and  we  are  of  the  opinion 
that,  taking  every  word  of  it  to  be  true,  the 
plaintiff  failed  to  make  a  case,  and  that  de- 
fendant's motion  at  the  close  of  the  evidence 
for  judgment  of  nonsuit  should  have  been 
granted.  The  petition  to  rehear  should  be 
dismissed. 


A.  W.  REIGER 

V. 

WORTH  COMPANY,  Appt. 

(127  N.  C.  230.) 

Tbe  meaanre  of  daniaflrea  for  failure  of 
■eed  rice  to  grow  when  planted  by  one  who 
purchased  under  a  warranty,  and  did  not 
discover  its  worthlessness  until  It  was  too 
late  to  plant  another  crop,  is  the  amount  paid 
for  the  rice,  the  expense  of  preparing  the 
soli  for  the  crop  and  planting  the  seed,  and 
a  reasonable  rent  for  the  land,  less  such 
amount  as  it  might  have  been  rented  for,  to 
be  planted  in  crops  other  than  rice,  after  it 
was  too  late  to  plant  rice. 

(November  27,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Brunswick  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  alleged  breach  of 
warranty  of  a  quantity  of  rice  sold  to  plain- 
tiff for  seed.    Reversed, 

The  facts  are  stated  in  the  opinion. 
Mr.  Franklin  McNeill  for  appellant 
Mr.  E.  K.  Bryan  for  appellee. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  the  plaintiff 
to  recover  damages  of  defendant  on  account 
of  a  breach  of  warranty,  the  form  of  the  ac- 
tion being  that  formerly  known  as  "case." 
The  plaintiff  bought  of  the  defendant  a  quan- 
tity of  rice,  which  he  alleged  the  defendant 
represented  to  be  good  seed  rice,  but  which 
was  in  fact  not  good  seed  rice,  and  which 
failed  to  sprout  after  having  been  planted, 
although  the  land  was  well  prepar^.  The 
plaintiff  further  alleged  that  it  was  too  late, 
after  he  discovered  that  the  rice  was  worth- 
less for  seed,  and  had  failed  to  germinate,  to 
plant  for  another  crop.  The  jury  found 
these  allegations  of  fact  to  be  true.  The 
plaintiff  demanded  judgment  for  the  amount 
paid  for  the  rice,  for  the  amount  he  expend- 
ed in  preparing  the  land  and  in  planting  the 


NoTU. — For  an  earlier  case  in  this  series  as 
to  damages  recoverable  for  failure  of  seed,  see 
Shaw  V.  Smith  (Kan.)   11  L^  B.  A.  681. 
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rice,  and  for  the  amount  of  profit  which 
would  Iiave  been  made  by  the  plaintiff  upon 
the  anticipated  crop  ha4  the  rice  sprouted. 
The  following  issues  were  submitted  to  the 
jury:  (1)  Was  the  rice  sold  by  the  defend- 
ant to  the  plaintiff  warranted  to  be  good  seed 
rice?  (2)  If  so,  was  it  such  as  it  was  war- 
ranted to  be?  (3)  If  not,  what  damage  has 
plaintiff  sustained  T  -The  third  issue  was 
subdivided  into  (1)  actual  damages,  (2)  the 
loss  of  crop.  The  third  issue  was  subdivid- 
ed, as  is  stated  in  the  case  on  appeal,  to  make 
a  new  trial  unnecessary  in  case  the  supreme' 
court  should  hold  damages  of  crop  were  too 
remote  and  speculative.  The  jury  respond- 
ed to  the  first  issue,  **Yes,"  to  the  second, 
"Xo,"  and  to  the  third  (subdivision  1), 
"$284,"  and  to  the  second  subdivision, 
"$100,"  and  judgment  was  rendered  against 
the  defendant  for  both  amounts.  The  ap 
peal  of  the  defendant  is  from  so  much  of  the 
judgment  as  is  contained  in  the  amount 
which  the  jury  found  in  response  to  the  sec- 
ond subdivision  of  the  third  issue, — ^for  the 
loss  of  the  crop. 

The  appeal,  however,  brings  with  it  the 
question  of  the  oorrectness  of  the  submitting 
by  his  honor  of  the  second  suMivision  of  the 
third  issue;  of  his  receiving  the  testimony  of 
witnesses  as  to  the  price  of  rice  in  the  fall 
of  the  year  1898,  the  time  when  the  antici- 
pated crop  would  have  matured;  and  as  to 
the  average  yield  of  rice  on  such  land  as  the 
plaintiff's  and  as  the  plaintiff  had  prepared ; 
and  of  his  instruction  to  the  jury  on  the  sec- 
ond subdivision  of  the  third  issue.  That  in- 
struction was,  after  calling  attention  to  the 
evidence  and  contentions  of  the  parties,  "that 
they  would  allow  the  plaintiff  such  a  sum  as 
they  would  find  from  the  evidence  his  net 
profit  on  the  crop  would  have  been  if  there 
had  been  no  breach  of  the  warranty.  This 
is  the  sum  left  after  deducting  expenses  of 
preparing  for  and  working  said  crop,  hous- 
ing and  marketing  the  same."  The  matter 
involved  in  his  honor's  instruction  to  the 
jury  is  the  one  to  which  all  of  the  defend- 
ant's other  exceptions  point,  and  the  discus- 
sion of  the  charge  is  therefore  the  discussion 
of  them  all.  The  question  for  consideration 
and  decision,  then,  is:  Can  one  who  sells  a 
farm  product  to  a  purchaser,  the  purchaser 
making  known  at  the  time  of  the  purchase 
that  he  wants  the  article  for  seed  with  which 
to  plant  a  crop,  and  who  guarantees  that  the 
article  which  ne  sells  is  good  for  the  purpos- 
es of  seeding,  be  made  liable  in  damages  in 
case  of  the  entire  worthlessness  of  the  arti- 
cle for  seed  purposes,  discovered  after  the 
land  has  been  prepared  and  the  seed  sown, 
and  too  late  to  plant  another  crop,  for  such 
an  amount  as  a  jury  might  find  upon  the  tes- 
timony of  witnesses  to  be  the  value  of  the 
crop  which  might  have  been  gathered  if  the 
seed  had  been  good,  and  a  fair  crop  raised? 
Compensation  is  to  be  made  to  the  one  who 
Bu«»tains  an  injury  in  his  person,  in  his  prop- 
erty, or  in  his  reputation.  This  is  a  general 
principle  underlying  the  law  of  damages. 
And  there  is  another  general  rule  to  the  ef- 
fect that  the  remote  consequences  of  an  act, 
or  oonjectural  consequences,  do  not  make  a 
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person  liable  In  damages.  Damages  can  be 
recovered  against  one  only  for  the  consequen- 
ces of  his  act  when  those  consequences  are 
proximate  or  natural.  Great  difficulty  had 
been  found  in  all  the  courts  in  the  proper 
application  of  these  general  rules  to  uie  pe- 
culiar facts  of  particular  cases,  and  many 
of  the  reported  cases  are  in  hopeless  conflict. 
The  correctness  of  his  honor's  instruction  is 
supported  by  two  English  cases:  Page  v. 
Favey,  8  Oar.  &  P.  769,  and  Randall  v.  Ra- 
per,  FA,,  Bl.  &,  El.  84.  In  the  first^named 
ca.se  there  was  a  breach  of  warrantv  in  the 
sale  of  wheat  sold  for  seed.  Hie  wheat  did 
not  grow  as  it  was  warranted  to  do,  and  was 
of  no  value.  The  plaintiff,  in  his  action  for 
damages,  was  allowed  to  give  in  evidence  of 
what  the  value  of  the  crop  might  have  been 
if  it  had  grown,  with  the  view  to  make  out 
his  damages.  In  the  other  case — Randall  v. 
Raper — the  plaintiff  had  bought  from  the 
defendant,  with  warranty,  a  quantity  of 
seed  barley,  represented  to  be  Chevalier  seed 
barley,  ai^  then  resold  it  to  another,  who 
sowed  it  for  Chevalier  seed  barley;  and  the 
same,  not  being  Chevalier  seed  barley,  pro- 
duced much  less  and  inferior  crops  of  an  in- 
ferior quality  of  barley  than  if  the  seed  had 
been  Chevalier  seed  barley.  The  plaintiff 
obligated  himself  to  compensate  his  vendee 
to  the  extent  of  the  difference  between  the 
value  of  the  crop  raised  and  the  estimated 
value  of  what  the  crop  of  barley  would  have 
been  worth  if  the  seed  had  been  as  they  had 
been  represented  to  be,  and  then  brought  his 
action  agajinst  the  defendant  for  the  amount 
he  had  paid  his  vendee.  A  verdict  was  had 
with  leave  to  the  defendant  to  move  to  re- 
duce it  to  the  difference  in  the  price  between 
Chevalier  seed  barley  and  the  seed  barley 
which  was  delivered.  The  rule  was  refused. 
Lord  Campbell  said:  "I  am  clearly  of  opin- 
ion that  in  that  case  the  plaintiffs,  being 
compelled  to  pay  these  damages  to  the  sub- 
venaees,  for  breach  of  a  warranty  similar  to 
that  given  by  the  defendant  to  the  paintiffs, 
would  have  been  entitled  to  recover  such 
damages  as  special  damage  in  this  action. 
It  was  a  probable,  a  natural,  even  a  neces- 
sary consequence  of  this  seed  not  being  Chev- 
alier barley  that  it  did  not  produce  the  ex- 
pected quantity  of  grain.  That  is  a  conse- 
quence not  depending  upon  the  quality  of  the 
soil,  but  one  necessarily  resulting  from  the 
contract  as  to  the  quality  of  the  seed  not  be- 
ing performed."  Erie,  J.,  said :  "The  ques- 
tion is.  What  amount  of  damages  is  to  be  giv- 
en for  the  breach  of  this  warranty?  The 
warranty  is  that  the  barley  sold  should  be 
Chevalier  barley.  The  natural  consequence 
of  the  breach  of  such  a  warranty  is  that,  the 
barley  which  has  been  delivered  having  been 
sown,  and  not  being  Chevalier  barley,  an  in- 
ferior crop  has  been  produced.  This  dam- 
age naturally  results  from  the  breach  of  the 
warranty,  and  the  ordinary  measure  of  it 
would  be  the  difference  in  value  between  the 
inferior  crop  produced  and  that  which  would 
have  been  produced  from  Chevalier  barley." 
In  the  case  of  Van  Wyck  v.  Allen,  69  N.  Y. 
61,  25  Am.  Rep.  136,  the  facts  were  that  the 
defendants  sold  a  quantity  of  cabbage  seedU, 
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to  the  plaintifT,  mresenting  the  seed  to  be 
"Van  Wycklan'B  Flat  Dutch."  That  seed 
was  well  known  in  the  market^  and  had  a 
good  reputation.  They  were  sown  by  the 
plaintiff,  and  were  totally  unproductive  of 
cabbage.  It  was  held  in  that  case  that  the 
law  charged  the  defendant  with  a  warranty 
that  the  seed  sold  and  delivered  wflLs  of  the 
kind  represented,  and  the  plaintiff  was  al- 
lowed to  show  in  damages  the  fair  value  of 
the  crop  that  could  have  been  raised  had  the 
seed  been  as  represented.  The  cases  in 
North  Carolina  upon  this  subject  are  not 
numerous,  and  the  facts  in  each  are  so  di- 
verse that  it  is  dilBcult  to  group  any  two 
under  the  same  head,  and  they  do  not  seem 
to  be  entirely  harmonious.  Under  the  head 
of  remote  damages,  as  distinguished  from 
conjectural  or  uncertain  damages,  are  the 
cases  of  Hledge  v.  Reid,  73  K.  C.  440,  and 
Jackson  v.  Hall,  84  N.  C.  489.  In  the  first 
of  these  cases  the  plaintiff  sued  the  defend- 
ant, who  was  sheriff  of  Halifax  county,  for 
wrongfully  taking  his  mule.  He  was  not  al- 
lowed to  recover  for  the  loss  of  a  part  of  his 
crop  following  the  loss  of  the  mule.  It  waa 
held  that  such  damage  was  not  the  proxi- 
mate consequence  of  the  act  complained  of, 
but  was  the  secondary  result,  and  therefore 
too  remote.  Tlie  couirt  said:  "The  loss  of 
tlie  crop,  though  following  the  loss  of  the 
mule,  was  neither  a  necessary  nor  natural 
consequence.  The  plaintiff  might  buy  or 
hire  another,  and  finish  his  crop;  and  be- 
cause he  preferred  to  throw  out  a  part  of  the 
crop  he  is  not  thereby  enabled  to  claim  dam- 
age for  the  loss  as  an  immediate  and  neces- 
sary consequence  of  the  tort."  So  that  point 
in  these  cases  was  decided  against  the  plain- 
tiffs because  the  damage  was  remote,  and  not 
proximate.  It  was  not  decided  against  them 
because  the  damage  was  conjectural  or  un- 
certain in  the  measure  of  it.  In  the  case  of 
Roberts  v.  Cole,  82  N.  C.  292,  it  appears 
from  the  case  that  the  parties  to  the  action 
agreed  to  build  and  keep  in  repair  separate 
parts  of  a  common  division  fence,  which  di- 
vided and  protected  their  respective  crops. 
The  defendant  violated  his  agreement,  per- 
mitting his  part  of  the  fence  to  become  rot- 
ten, \^'hereupon  hogs  broke  into  the  plain- 
tiff's field,  and  injured  his  crop.  In  the  trial 
of  the  case  his  honor  told  the  jury  that,  if 
the  fence  was  intended  by  the  parties  to 
guard  their  crops  from  the  depredations  of 
stock,  the  plaintiff  was  entitled  to  whatever 
he  had  expended  in  the  renewing  of  the  fence, 
and  to  have  damages  for  the  injury  to  his 
crops,  and  that  the  measure  of  his  damage 
was  the  difference  between  what  the  crop  un- 
disturbed ordinarily  would  be  and  that  which 
was  made,  diminished  by  the  breaking  in  of 
the  hogs.  Tlie  court  said:  "While  the 
court  Mow  very  properly  declined  to  re- 
strict the  plaintiff's  claim  to  compensation 
for  defendant's  breach  of  contract  as  request- 
ed, and  correctly  directed  the  jury  to  esti- 
mate and  allow  for  the  ravages  of  the  hogs, 
the  rule  by  which  the  measure  of  his  injury 
was  to  be  ascertained  was  too  vague  and  un- 
certain to  act  upon.  The  value  of  the  crop 
made  is  capable  of  definite  calculation,  but 
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what  it  would  have  made  if  It  had  not  been 
interfered  with — ^the  other  element  in  the 
proposition — ^is  and  must  be  purely  and 
wholly  conjectural."  No  precedents  are  re- 
ferred to  in  that  opinion  on  the  point  we 
have  been  discussing;  that  is,  upon  the  ques- 
tion of  allowing  the  plaintiffs  in  actions  to 
give  in  evidence  the  value  of  crops  that 
might  have  been  grown  and  reaped.  Boyle 
V.  Reeder,  23  N.  C.  (1  Ired.  L.)  607;  Foard 
V.  Atlantic  d  N.  G.  R,  Co.  53  N.  C.  (8  Jones 
L.)  235,  78  Am.  Dec  277,  and  Maoe  v.  Bam- 
«ey,  74  N.  C.  11,  were  referred  to,  but  they 
referred  to  the  loss  of  the  profits  of  a  busi- 
ness or  adventure  other  than  farming  or 
planting.  But  in  the  case  of  Bridgers  v. 
Dill,  97  N.  C.  222,  1  S.  E.  767,  the  plaintiff 
was  allowed  to  show  that  the  stock  of  the 
defendant  were  allowed  to  depredate  on  his 
Rowing  crop,  the  defendant  repeatedly  pull- 
ing down  the  fencing  as  the  plaintiff  would 
put  it  up  again;  and  that,  as  a  consequence, 
his  croD  was  greatly  damaged.  He  said: 
"Th^  destroyed  all  but  6  l^les  of  cotton. 
The  damages  were  about  20  bales, — 15  any- 
how,— ^50  acres  where  I  never  pidced  out  a 
pound;  value,  $50  per  bale.  They  damaged 
me  75  barrels  of  corn,  value  $4  per  barrel." 
The  court,  in  its  instructions  as  to  the  dama- 
ges, told  the  jury  that  they  should  not  con- 
sider what  the  plaintiff  might  have  raised 
upon  the  land,  and  that  such  evidence  was 
excluded.  This  court  said :  "The  exception 
to  the  evidence  of  Bridgers  objected  to  by  de- 
fendants cannot  be  sustained.  The  trespass 
was  repeated  as  often  as  the  plaintiff  would 
put  up  his  feinc&  It  was  a  continued  tret- 
pass,  and  the  case  is  unlike  that  of  Roberts 
V.  Cole,  82  N.  0.  292,  where  the  damages 
were  properly  limited  to  such  a  sum  as  would 
repair  and  put  the  fence  in  order,  and  cover 
the  injury  done  to  the  crop  before  the  plain- 
tiff knew  of  the  trespass.'^  It  is  difficult  to 
distinguish  the  difference  as  to  the  legal 
principle  involved  between  the  last-men- 
tioned case  and  the  case  of  Roberts  v.  Cole^ 
82  N.  C.  292.  However  that  may  be,  we  have 
concluded,  after  mature  reflection  and  a  care- 
ful study  of  all  the  cases  to  which  we  were 
referred  in  the  argument  and  which  we  have 
found  in  our  investigation,  that  the  princi- 
ple laid  down  in  Roberts  v.  Cole  applies,  and 
that  the  plaintiff  ought  not  to  have  been  al- 
lowed to  recover  the  amount  estimated  as  the 
crop  of  rice  which  might  have  been  produced 
upon  the  land  if  the  rice  had  been  good  seed 
rice. 

The  plaintiff  did  not  appeal  from  the  judg- 
ment, and,  ordinarily,  we  would  have  the 
judgment  below  reformed,  striking  out  the 
amount  allowed  for  the  loss  of  the  crop,  and 
allowing  it  to  stand  for  the  amount  found  to 
be  due  by  the  jury  under  the  first  subdivi- 
sion of  the  third  issue ;  but  as  we  think,  un- 
der all  the  circumstances  of  the  case,  the 
plaintiff  is  probably  entitled,  under  a  correct 
rule  of  estimating  the  damage  he  has  sus- 
tained, to  a  larger  recovery  than  for  the 
amount  expended  by  him  in  the  preparation 
and  planting  of  the  land  and  the  value  of  the 
rice,  we  think  it  but  just  to  him  to  declare 
error  in  the  instruction,  and  s^^jtM^j^se 
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back  that  it  may  be  tried  anew.  We  think 
the  true  rule  lor  the  measure  of  the  plain- 
tiff's  damage  in  this  case  is  the  amount 
which  he  paid  the  defendant  for  the  rice,  the 
amount  which  he  expended  in  the  prepara- 
tion of  the  soil  for  the  crop  and  for  the 
planting  or  sowing  of  the  seed,  and  because 
it  was  too  late  to  plant  another  crop  of  rice 
he  ought  also  to  recover  a  reasonable  rent 


for  the  land — the  47  acres — for  the  year 
1898,  subject  to  be  reduced,  however,  by  such 
amount  as  the  defendant  may  be  able  to 
show  that  the  plaintiff  could  have  rented  the 
land  for,  after  it  was  too  late  to  plant  or  sow 
rice,  to  be  put  in  other  crops  than  rice.  The 
costs  of  this  appeal  to  be  taxed  against  the 
plaintiff.  • 
fkror. 


OmO  SUPREME  COURT. 


STATE  of  Ohio  e»  rel.  John  M.  SHEETS, 

Attorney  General, 

V'  . 

MT.  HOPE  COLLEGE  COMPANY. 

(6S  Ohio  St.  841.) 

^IVIfteii  the  trustees  of  an  edneatlonal 
institution  incorporated  under  the  laws  of 
this  state  sign  diplomas  in  blank,  and  leave 
them  within  the  control  of  one  of  its  officers, 
who  sells  them,  and  thus  confers  degrees 
without  regard  to  merit,  there  is  such  a  mis- 
use of  the  power  conferred  aa  requires  the 
dissolution  of  the  corporation. 

(November  18,  1000.) 

APPLICATION  for  a  writ  of  quo  warranto 
to    oust  defendant  of    its    franchises. 
Judgment  of  ouster. 

Statement  by  the  Gonrti 

The  attorney  general  filed  a  petition  to 
oust  the  defendant  of  its  franchise  upon  the 
ground,  now  insisted  upon,  that  such  fran- 
chise has  been  abused  and  nusused.  The 
grounds  specified  in  the  petition  are  suffi- 
ciently incQcated  in  the  following  abstract  uf 
the  report  of  Robert  H.  Day,  Esq.,  to  whom 
the  cause  was  referred,  after  issue  joined, 
for  the  purpose  of  taking  and  reporting  the 
testimony,  with  his  findings  of  fact  and  con- 
cluaion  of  law:  That  report,  condensed, 
shows:  That  the  defendant  was  incorpo- 
rated as  a  corporation  for  profit  on  the  23d 
day  of  January,  1893,  for  the  general  pur- 
poses, as  alleged  in  its  certificate  of  incor- 
poration, of  promoting  education,  religion, 
morality,  etc  Shortly  after  its  incorpora- 
tion it  proceeded  to  conduct  a  college  called 
Mt.  Hope  College,  at  Rogers,  in  Columbiana 
county,  employing  for  that  purpose  teachers, 
and  receiving  and  graduating  students.  That 
<m  or  about  the  11th  day  of  December,  1807, 
it  entered  into  a  contract  with  one  A.  A. 
Galbreath  by  which  it  leased  the  college  to 
him  for  a  term  of  five  years  for  an  annual 
rental  of  $180;  the  property  to  be  used  for 
school  purposes;  to  be  oonducted  under  the 

•Headnote  by  the  Cousr. 


management  of  said  Galbreath  as  president; 
he  to  receive  all  incomes  from  tuitions  and 
diplomas,  and  to  pay  all  expenees  of  the 
operation  of  the  college.  Under  said  con- 
tract Galbreath  conducted  the  institution  up 
to  the  filing  of  this  suit,  maintaining  a  num- 
ber of  denartments,  at  least  in  name.  That 
it  included  a  "home-study  department," 
which  was  conducted  as  follows:  Pupils 
who  could  not  arrange  to  pursue  their  stud- 
ies as  residents  of  Ko^rs  were  invited  to 
matriculate  in  the  institution,  and  send  by 
letter  to  the  principal  a  statement  of  what 
studies  they  had  pursued  and  what  degree 
they  desired,  in  reply  to  which  the  student 
was  given  a  grade,  and  informed  as  to  the 
amount  of  work  necessary  to  secure  his  de- 
gree, together  with  the  necessary  fees,  which 
should  be  paid  before  the  diploma  was  grant- 
ed and  the  degree  conferred.  The  postgrad- 
uate course  was  oonducted  largely  in  the 
same  way.  A  list  of  studies  was  submitted 
to  the  applicant,  aiid  he  notified  the  princi- 
pal of  those  which  he  had  pursued,  and  what 
grades,  if  any,  he  had  from  another  school 
or  college,  upon  consideration  of  which  the 
defendant  would  confer  upon  him  such  de- 
gree as  the  applicant  desired,  upon  the  pav- 
roent  of  fees  and  the  performance  of  certain 
conditions.  If  the  applicant  had  attended  a 
school  whose  standard  warranted  it,  a  de- 
gree would  be  conferred  without  furUier  re- 
quirement by  the  defendant,  except  the  occa- 
sional writing  of  a  thesis  or  digesting  of  a 
book.  No  records  were  kept  of  the  opera- 
tion of  the  college  since  April,  1898,  by  the 
trustees  or  the  faculty,  of  the  students  at- 
tending the  collie,  nor  of  their  classifica- 
tion, standing,  or  work'  in  said  college,  nor 
of  the  degrees  conferred,  except  as  the  same 
were  kept  in  a  private  ledger  in  the  control 
of  said  Galbreath.  Prior  to  that  date  occa- 
sional records  had  been  kept  The  board  of 
trustees  did  not  authorize  nor  organize  the 
so-called  home-study  department  established 
by  Galbreath,  but  did  sign  diplomas  with 
full  knowledge  that  they  were  to  be  used  in 
such  department.  They  knew  of  its  exist- 
ence from  the  catalogue,  and  from  a  publica- 
tion called  "The  Mount  Hope  Anchor."  The 
records  of  the  board  of  trustees  do  not  show 


NoTB. — For  earlier  cases  in  this  series  as  to 
annulment  or  forfeiture  of  franchise  for  mis- 
use or  abuse,  see  State,  esf  rel,  Clapp  v.  Minne- 
sota Thresher  Mfg.  Co.  (Minn.)  3  L.  R.  A. 
510;  People  v.  North  River  Sugar  Ref.  Co.  (N. 
T.)  9  L.  R.  A.  83 ;  Sugar  Trust  Case  (N.  Y.) 
52  L.  R.  A. 


5  L.  R.  A.  886;  People  ew  rel.  Mcllhany  v. 
Chicago  Live-stock  Exchange  (111.)  89  L.  R.  A. 
37.3;  Capital  City  Water  Co.  v.  State  ew  reL 
Macdonald  (Ala)  29  L.  R.  A.  748.  See  also 
State  ew  reL  Kohler  v.  Cincinnati,  W.  ft  B.  R. 
Co.  (Ohio)  7  L.  R.  A.  819. 
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that  any  curriculum  was  ever  adopted.  Stu- 
dentfl  were  admitted  to  all  departments  of 
the  college,  as  applicants  for  degrees,  upon 
their  own  statement  as  to  the  studies  which 
they  had  pursued,  and  sometimes  upon  the 
grades  received  from  other  schools,  out  no- 
where does  it  appear  that  any  entrance  ex- 
amination was  ever  required.  The  diplomas 
were  planted  and  degrees  conferred  in  the 
home-study  department  upon  examination  of 
the  applicant  by  examiners  appointed  at  or 
near  the  home  of  the  applicant.  In  the 
post-graduate  course  degrees  were  conferred 
without  examination,  but  upon  the  prepara- 
tion of  a  digest  of  some  book,  or  the  writing 
of  a  thesis ;  and  in  some  instances  in  both  de- 
partments the  applicant  received  his  degree 
upon  the  payment  of  fees,  and  a  promise  to 
do  work  in  the  future.  Such  diplomas  were 
signed  and  d^rees  conferred  by  the  board 
of  trustees  upon  the  verbal  request  of  Gal- 
breath,  and  sometimes  such  diplomas  were 
signed  in  blank,  to  be  afterwards  filled  out. 
No  grade  or  statement  of  the  standing  of  the 
applicant  or  his  accomplishments  was  sub- 
mitted to  the  trustees,  nor  was  there  any 
vote  or  record  of  any  faculty  proceedings 
communicated  to  the  board.  That  one  Ches- 
ter Ralston,  who  had  secured  from  Oberlin 
College  the  degree  of  M.  A.,  asked  the  re- 
auirements  of  Mount  Hope  College  for  the 
aegree  of  Ph.  D.,  in  response  to  which  Gal- 
breath  replied,  under  date  of  September  0, 
1898,  that  he  would  confer  the  degree  of  Ph. 
D.  upon  the  following  conditions:  First, 
that  the  applicant  write  a  thesis  on  some  sub- 
ject to  be  selected  by  himself,  and  to  contain 
at  least  10,000  words;  second,  that  he  mail 
his  photograph,  from  which  a  cut  was  to  be 
made  for  use  in  the  college  paper ;  third,  that 
he  send  his  biography  for  publication; 
fourth,  that  he  send  a  list  of  names  and  ad- 
dresses to  whom  should  be  sent  sample  cop- 
ies of  the  journal  containing  his  biography, 
and  announcement  of  his  graduation  from 
said  college;  fifth,  that  he  pay  a  matricula- 
tion fee  of  $0,  a  fee  of  $5  when  his  thesis 
was  ready  for  examination,  a  fee  of  $5  when 
he  sent  his  biography  and  picture,  a  fee  of  $5 
when  he  sent  the  list  of  names  to  whom 
should  be  sent  a  catalogue  of  the  publications 
in  question,  and  lastly  a  fee  of  id  when  his 
diploma  was  ordered,  making  a  total  of  $25. 
Should  he  desire,  the  further  offer  was  made 
that  his  diploma  and  degree  could  be  secured 
at  once,  by  payment  of  the  fees  in  advance, 
and  upon  the  condition  that  he  could  comply 
with  the  terms  stated  within  six  months 
from  date.  Said  Ralston  did  not  accept  the 
said  proposition.  On  November  12,  1899, 
said  A.  A.  Galbreath,  as  president  of  Mt. 
Hope  College,  received  from  Thomas  Erskin 
Wilson  $25  in  full  payment  of  fees  for  post- 
graduate course  leading  to  a  degree  of  A.  M. 
Said  degree  was  conferred  forthwith,  upon 
condition  that  the  applicant  perform  the 
work  for  such  degree  within  six  months. 
That  other  colleges  of  the  state  of  Ohio,  com- 
posing the  Ohio  College  Association,  require 
an  entrance  examination,  or  the  certificate 
of  an  approved  high  school,  or  its  equivalent, 
in  special  preparatory  training,  before  al- 
62  L.  R.  A. 


lowing  a  student  to  enter  as  an  applicant  for 
a  baccalaureate  degree,  and  then  require  four 
years'  study,  the  last  year  of  which  must  be 
spent  at  the  school  conferring  the  degree, 
and  the  rest  at  some  school  of  recognized 
standing,  or  show  a  fitness  by  examination 
to  be  aomitted  to  the  senior  year's  work. 
That  the  master's  degree  is  conferred  by  not 
less  than  one  and  in  some  cases  two  years' 
work  after  receiving  the  baccalaureate  de- 
gree, and  some  colleges  require  at  least  one 
year's  work,  and  in  certain  colleges  all  must 
be  resident  work.  That  every  college  should 
have  enough  apparatus  to  do  two  years'  sci- 
entific laboratory  work,  in  order  to  properly 
teadi  the  sciences.  That  degrees  aire  con- 
ferred by  a  formal  vote  of  the  board  of  trus- 
tees upon  the  formal  recommendation  of  the 
faculty,  certifying  to  the  accomplishment  of 
the  student  and  to  his  merit,  and  as  deserv- 
ing such  degree.  All  of  such  proceedings  are 
duly  made  matter  of  record  by  both  faculty 
and  board  of  trustees,  which  are  separate  and 
distinct  organizations.  That  a  list  of  stu- 
dents in  attendance  at  college  should  be  kept» 
also  their  classification  and  jading,  in  or- 
der to  properly  determine  their  qualification 
as  applicants  for  degreea,  and  that  all  work 
leading  to  a  degree  should  be  completed  be- 
fore the  same  is  conferred.  It  further  ap- 
pears that  the  defendant  admitted  with 
great  freedom  as  candidates  for  the  degrees 
all  those  who  claimed  to  have  special  fitness 
and  standing,  without  subjecting  them  to 
any  examination,  granting  diplomas  and 
conferring  degrees  without  any  test  of  the 
scholarship,  and  sometimes  upon  the  prom- 
ise that  the  degree  should  be  earned  by  fu- 
ture work.  As  his  conclusion  of  law,  the 
master  reports  that  the  defendant  should  be 
ousted  of  its  right  to  be  a  corporation. 

Me8ar$.  J.  M.  Sheets,  Attorney  General, 
and  J.  E.  Todd  for  relator. 

Messrs,  lu  T.  Farr  and  Billlns«l«7  ^ 
Clark,  for  respondent: 

The  defendant  is  not  a  private  corpora- 
tion, it  was  not  organized  for  pecuniary  gain 
or  profit;  it  is  of  a  public  character,  organ- 
ized expressly  for  the  benefit  and  general 
welfare  of  its  patrons.  Therefore,  in  deter- 
mining the  issue  in  this  case,  it  is  proper  to 
bear  in  mind  the  doctrine  wiiich  applies  to 
municipal  corporations  in  respect  to  proceed- 
ings of  this  character;  concerning  which  it 
is  well  settled  that  a  charter  of  a  municipal 
corporation  will  not  be  forfeited  for  miscon- 
duct of  the  municipal  ofiioers. 

19  Am.  &  Eng.  Enc.  Law,  p.  674,  and  note. 

At  common  law  the  remedy  here  invoked 
was  applicable  only  in  cases  of  usurpation 
of  authority,  or  in  cases  of  abuse  of  the  prin- 
cipal authority  conferred  by  the  charter. 

5  Thomp.  Corp.  §  6628. 

Negligence  will  not  authorize  a  judgment 
of  forfeiture. 

State  ex  rel.  Atty.  Oen.  v.  Farmer's  Col- 
lege, 32  Ohio  St  487. 

In  the  absence  of  any  statute  defining  col- 
lege degrees,  and  in  the  absence  of  a  statute 
prohibiting  the  conferring  of  dwrees,  the  ac- 
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tion  of  the  trustees  in  such  matters  is  not 
subject  to  judicial  control  or  revision. 

7  Thomp.  Corp.  §  8470. 

Where  the  court  finds  that  there  has  been 
an  abuse  of  a  privilege,  in  the  absence  of  im- 
proper motive,  a  nominal  fine  is  usually  im- 
posed; or^  the  defendant  in  t^is  case  might 
be  restrained  from  conducting  what  is  re- 
ferred to  in  the  testimony  as  iU  Home  Study 
Department,  which  seems  to  have  been  large- 
ly the  personal  enterprise  of  the  former  pres- 
idents 

19  Am.  &  Eng.  Enc.  Law,  p.  685;  State  ea 
rcL  Aity,  Qen.  y.  People*9  Mut,  Ben,  Amo. 
42  Ohio  St.  579. 

Per  Ciuiaiiat 

It  is  not  supposed  by  any  member  of  the 
court  that  the  state  charters  institutions  of 
learning  with  a  view  to  authorizing  the  rep- 
rehensible practices  of  which  the  defend- 
ant has  been  guilty.  Indeed,  its  counsel  do 
not  attempt  to  show  that  its  conduct  has 
been  consistent  wilAi  the  purposes  of  its  or- 
ganization.   The  only  question  of  doubt  is 


whether  it  should  be  ousted  of  the  power  to 
confer  d^rees  fraudulently,  or  of  its  right 
to  be  a  cor]>oration.  The  former  judgment 
is  insisted  upon,  because  of  the  large  respon- 
sibility of  Galbreath  for  the  fraudulent  ex- 
ercise of  the  powers  of  the  defendant,  and  be- 
cause the  trustees  demanded  his  resignation 
when  the  petition  in  this  case  informed 
them  as  to  his  bad  character  and  misconduct. 
But  a  consideration  of  all  the  facts  shown  by 
the  evidence  and  found  by  the  master  leads 
to  the  conclusion  that  the  trustees  them- 
selves have  been  culpably  negligent,  and  that 
the  corporate  powers  of  the  defendant  are, 
in  their  hands,  liable  to  grave  abuses.  More- 
over, if  an  institution  of  learning  is  to  be 
maintained  at  Rogers,  it  should  be  relieved 
of  the  odium  which  is  attached  to  the  defend- 
ant. A  judgment  ousting  the  defendant  of 
its  right  to  be  a  corporation  will  be  entered, . 
and  so  executed  as  not  to  interfere  with  any 
legitimate  educational  work  which  it  may 
now  be  doing. 
Judgment  of  au8ter» 
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COMMONWEALTH  of  Pennsylvania  < 
Nathan  D.  JONES 

V. 

n.  M.  BLACKLEY,  AppU 


I  rel. 


i. 


.Pa. 


.) 


1.  A  repeal  of  aet  April  14,  1868  (P.  L. 

422),  providing  for  the  election  of  a  treas- 
urer of  Mifflin  township,  Allegheny  county,  is 
effected  by  the  general  law  of  April  28,  1809 
(P.  L.  104),  whicli  enlarges  the  duties  of  the 
treasurer. 

2.  Clmasilleatloii  of  townshipa  by  den- 
sity of  popvlation,  instead  of  by  total 
population,  is  not  invalid  under  constitution- 
al provisions  respecting  special  legislation. 

(iloCoUum,  Oh.  J.,  and  Me^tresat,  J.,  Oitsent.) 

(January   21,   1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  2,  for 
Allegheny  County  in  favor  of  relator  in  a 
quo  warranto  proceeding  to  determine  by 
what  right  defendant  claimed  to  occupy  the 
office  of  treasurer  of  Mifflin  township.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the 
court  below,  which  waa  delivered  by  Shafeb, 
J.,  as  follows : 

*'This  case  was  heard  upon  the  relator *s 
demurrer  to  the  answer  of  the  defendant  to 
the  suggestion  for  a  quo  warranto,  the  par- 
ties having  by  agreement  waived  the  issue 
and  service  of  a  writ.  The  suggestion  and 
answer  show  the  following  state  of  facts: 
By  a-  special  act  of  April  14,  1853    (P.  L. 


422),  the  people  of  MifHin  township,  Alle- 
gheny county,  are  authorized  to  elect  a  treas- 
urer for  the  township,  to  hold  office  for  a 
period  of  three  years.  The  act  provides  that 
it  shall  be  the  duty  of  said  treasurer  'to  ex- 
amine the  accounts  of  the  various  officers,  and 
to  sue  for  and  collect  any  unexpended  balan- 
ces in  the  hands  of  any  of  the  township  offi- 
cers, and  to  compel  the  collection  of  any 
taxes  that  may  be  due  and  unpaid  at  the  end 
of  the  year.*  At  the  election  in  February, 
1898,  H.  M.  Blackley,  the  defendant,  was 
duly  elected  treasurer  under  this  act,  and 
entered  upon  the  duties  of  the  office,  and  has 
continued  to  exercise  the  same  up  to  the 
bringing  of  this  action.  On  January  1, 
1900,  the  commissioners  of  Allegheny  county 
duly  proclaimed  the  township  of  Mifflin  as  a 
township  of  the  first  class,  under  the  provi- 
sions of  the  act  of  April  28,  1899  (P.  L.  104) . 
In  accordance  with  said  proclamation,  the 
township  officers  provided  for  by  said  act 
for  townships  of  the  first  class  were  duly 
elected  at  the  February  election  in  1900, 
and  among  others  Nathan  D.  Jones,  the  re- 
lator, was  elected  treasurer.  The  questions 
which  arise  on  this  state  of  facts  are — First, 
whether  the  special  act  is  repealed  by  the 
act  of  1899 ;  and,  second,  whether  the  latter 
act  is  constitutional. 

*'As  to  the  first,  there  seems  to  be  little 
question  that  the  duties  and  powers  of  the 
new  treasurer,  under  the  act  of  1899,  are 
very  much  broader  than  those  of  the  treas- 
urer under  the  special  act.  The  only  duty 
prescribed  by  the  special  act  which  seems  to 
authorize  the  receipt  of  any  moneys  by  the 


Note. — For  cases  in  this  series  as  to  classifi- 
cation of  cities  and  counties,  see  Ayars's  Ap- 
peal (Pa.)  2  L.  R.  A.  577;  Re  Washington 
Street  (Pa.)  7  L.  R.  A.  193 ;  State  es  rel.  Terre 
Haute  T.  Kolsem  (Ind.)  14  L.  R.  A.  566 ;  Ed- 
mends  V.  Herbrandson  (N.  D.)  14  L.  R.  A.  725 ; 
62  L.  R.  A. 


Land,  Log  &  Lumber  Co.  v.  Brown  (Wis.)  8 
L.  R.  A.  472.  See  also  Sutton  v.  State  (Tenn.) 
33  L.  R.  A.  589;  State  ew  rel.  West  v.  Des 
Moines  (Iowa)  31  L.  R.  A.  186;  Pueblo  County 
Comrs.  V.  Smith  (Colo.)  S3  L.  R.  A.  465. 
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treasurer  is  that  of  suing  far  and  collecting 
any  unexpended  balances  in  the  hands  of  the 
town.ship  officers.  This  evidently  refers  to 
the  supervisors.  When  the  unexpended  bal- 
ances in  their  hands  might  be  sued  for  is 
not  dear;  but  it  is  clear  that  this  treasurer 
was  not  authorized  to  collect  taxes,  as  is  the 
treasurer  under  the  act  of  1899,  but  the  lat- 
ter treasurer  has  custody  of  all  moneys,  and 
is  directed  to  turn  over  all  moneys  in  his 
hands  at  the  end  of  his  term  to  his  succes- 
sor in  oUice,  which  would  take  away  from  the 
defendant  any  right  to  sue  for  any  balance 
at  all.  It  does  not  clearly  appear  from  the 
suggestion  and  answer  precisdy  what  pow- 
ers the  defendant  claims  to  exercise  under 
the  act  of  1853;  but  from  the  bond  given  by 
him,  and  from  the  interference  of  one  office 
with  another,  which  is  assumed  rather  than 
asserted  in  the  pleadings,  it  may  be  inferred 
that  the  respondent  has  been  performing, 
and  claiming  the  light  to  perform,  the  ordi- 
nary duties  of  a  treasurer,  rather  than  those 
which  are  expressly  given  by  the  act  of  1853. 
In  this  view  of  defendant's  duties  we  have 
no  doubt  that  they  are  incompatible  with 
those  to  be  performed  by  a  treasurer  imder 
the  act  of  1899,  and  that,  therefore,  the  spe- 
cial act  must  yield  to  the  later  general  one. 
Quinth  V.  Curnherland  County,  162  Pa.  St.  55, 
29  Atl.  289. 

"But  we  do  not  understand  that  defend- 
ant seriously  questions  this  position.  His 
principal  claim  is  that  the  act  of  1899  is  un- 
constitutional, as  not  within  the  limitations 
of  the  power  of  classification  as  defined  by 
the  supreme  court.  It  is  claimed  that  the 
classification  here  attempted  is  unnecessary, 
and  therefore  illegal;  that,  if  any  classifica- 
tion is  necessary,  townships  should  be  classi- 
fied according  to  population  only,  and  not 
according  to  the  density  of  the  population; 
that  the  delegation  of  authority  to  the  board 
of  commissioners  is  invalid ;  and  that  clauses 
2  and  3  of  §  7,  providing  for  the  manner  of 
assessing  costs  of  improvements,  and  clause  7 
of  §  7,  as  to  interest  on  debt,  are  also  illegul 
and  void.  As  to  these  latter  suggestions, 
we  do  not  see,  even  if  some  or  all  of  the 
clauses  in  question  should  prove  unconstitu- 
tional, that  it  could  affect  the  act  itself  in 
the  particulars  which  now  concern  us.  The 
Constitution  does  not  prohibit  the  classifica- 
tion of  cities,  boroughs,  and  townships.  It 
does  proliibit  special  legislation  in  regard  to 
the  same.  The  supreme  court  has  been  fre- 
quently called  upon  to  consider  acts  attempt- 
ing a  classification  of  cities  and  of  counties, 
and  many  such  acts  have  been  held  to  be 
void,  not  because  classification  is  forbidden, 
but  because  the  attempted  classifications  in 
question  were  held  to  result  in  special  legis- 
lation. It  is  true  that  in  some  cases  expres- 
sions have  been  used  which  would  appear 
to  indicate  that  no  classification  can  be  good 
unless  it  is  necessary,  and  imperatively  de- 
manded by  the  manifest  peculiarities  of  the 
various  classes  (Ayar'a  Appeal,  122  Pa.  St. 
260,  2  L.  R.  A.  577,  16  Atl.  356,  and  other 
cases),  and  the  defendant  contends  that  no 
imperative  necessity  has  been  shown  here  for 
the  classification  in  question.  Using  the 
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words  in  their  literal  sense,  this  must  be  ad- 
mitted to  be  true.  It  must  be  remembered, 
however,  that  these  expressions  were  used  in 
the  discussion  of  acts  for  the  classification  of 
cities,  and  acts  which,  however  general  they 
may  have  appeared  on  their  faces,  were,  in 
fact,  fiagrantiy  and  designedly  special  in  ef- 
fect, and,  as  applied  to  cities  which  are  com- 
paratively very  few  in  number,  they  are  but 
another  way  of  saying  that  the  legislature 
cannot  create  classes  which  are  not>  in  truth 
and  in  fact,  real  classes,  founded  upon  real 
differences,  which  ccmcem  the  conduct  of  the 
local  government. 

*'As  to  the  mode  of  classification  by  the 
density  instead  of  by  the  bulk  of  the  popula- 
tion, we  cannot  see  that  it  is  liable  to  just 
criticism.  In  dassifying  dties,  which  are 
ex  vi  teniiini  great  centers  of  a  crowded  pop- 
ulation, the  character  of  the  dty  is  sum- 
dently  determined  by  the  number  of  inhabi- 
tants; but  in  classifying  townships,  which 
constitute  the  whole  residuum  of  the  com- 
monwealth not  yet  orsanized  into  boroughs 
or  cities,  and  of  which  some  are  very  large 
and  some  very  small,  it  would  seem  to  be 
more  reasonable,  if  they  are  to  be  classified 
at  all,  not  to  classify  them  by  number  of 
population,  which  would  put  into  different 
classes  communities  exactly  similar  in  their 
wants  as  to  roads,  sidewalks,  and  other  mat- 
ters concerning  their  munidpal  government, 
but  to  classify  them  on  the  same  principle  on 
which  boroughs  are  erected  out  of  townships, 
namely,  on  the  density  of  their  population. 
The  result,  we  think,  is  general,  and  not 
special,  legislation.  Kvery  township  in  the 
commonwealth  may,  by  increase  of  its  popu- 
lation, become  a  town^ip  of  the  first  dass, 
or,  by  a  decrease,  cease  to  be  such.  Eight  of 
the  fifty-three  townships  of  Allegheny 
county  are  now  within  the  terms  of  the  act. 
This  does  not  indicate  that  the  result  of  the 
act  is  to  produce  special  legislation,  and 
this,  we  are  convinced,  is  the  final  test  of 
any  act  which  undertakes  to  dassify  mu- 
nicipal corporations  or  anything  else.  We 
are  therefore  of  opinion  that  the  demurrer 
should  be  sustained,  and  judgment  of  ouster 
entered  against  the  defendant." 

Aleaara.  O'Brien  A  Ashley  and  I<.  I*. 

Davis  for  appellant. 

Mr,  William  H.  Sponsler,  for  appellee: 

If  the  dassification  is  upon  proper  differ- 
entia, properly  applicable  to  the  legislative 
purpose  in  hand,  whether  the  legislation  is 
necessary,  just,  politic,  equitable,  or  fair  is 
purely  a  legislative  question. 

A  statute  which  relates  to  persons  or 
things  as  a  class  is  a  general  law,  while  a 
statute  which  relates  to  particular  persons 
or  things  of  a  class  is  special. 

Dive  v.  Manningham,  Plowd.  60;  Ingrwn 
V.  Foot,  1  Ld.  Raym.  708. 

Mitchell,  J.: 

This  judgment  %8  affirmed  on  the  opinion 
of  the  learned  judge  below. 

MoCollvm,  Ch.  J.,  and  Meatrciatt  J., 
dissent.  .     ^^^^i^ 
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City  of   SEATTLE  et  al,  Defendants, 

and 

J.  D.  LOWMAN  et  aL,  Appta. 


(. 


.Wash. 


.) 


t.     It    ^vlll    be     preauiiied,    on    appeal* 

that  an  appellant  who  had  an  appealable 
Interest,  as  shown  by  the  record,  at  the  time 
when  the  judgment  was  rendered,  still  has 
such  right,  in  the  absence  of  proof  to  the  con- 
trary. 
S.  An  ordinance  arrantlnar  a  franchise 
to  a  ne«v  street-rallTray  company^ 
vrlth  a  rlarht  to  buy  exlstlnar  Unes^ 
provided  the  old  franchises  are  surrendered, 
and  allowing  the  existing  street  railways  to 
be  deemed  equivalent  to  new  construction,  is 


not  an  extension  of  the  old  franchises  within 
the  meaning  of  a  provision  of  the  city  char- 
ier prohibiting  the  extension  of  such  fran- 
chises until  within  three  years  before  their 
expiration. 

8.  Franeblses  of  street  rall^rays  may 
be  surrendered  by  the  mutual  consent  of 
the  city  council  and  the  owners  of  the  fran- 
chises, unless  this  is  forbidden  by  law. 

4.  The  presumption  Is  that  all  the  provi- 
sions of  an  ordinance  are  within  the  powers 
of  the  charter  which  authorized  it. 

6.  An  ordinance  ^rlll  not  be  declared 
void  on  account  of  the  motives  which  in- 
duced its  pansage, — ^at  least  when  actual 
fraud  is  not  shown. 

6.  The  consolidation  of  street- railway 
lines,  authorized  by  ordinance  because  the 
public  interests  seem  to  demand  it,  is  not 
In   violation   of   Const,   art.   12,    |    22,   pro- 
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I.  Definition. 

In  order  that  this  note  may  not  transcend 
useful  limits,  it  has  been  found  necessary  to 
state  with  preciseness  the  sense  in  which  the 
woi-d  "consolidation**  is  used. 

By  consolidation  is  herein  meant  only  a  union, 
merger,  blending  or  coalescence  of  two  or  more 
corporations  in  one  corporate  body,  whereby, 
in  general,  their  property,  irawers,  rights,  and 
privileges  enure  to,  and  their  duties  and  obliga- 
tions devolve  upon,  a  new  organization  thus 
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called  into  being,  and  they  cease  to  exist  except 
constructively  in  certain  cases,  as,  for  instance, 
where  the  Jurisdiction  of  the  courts  and  the 
power  of  the  state  to  tax  and  regulate  are  con- 
cerned. 

But  a  word  of  caution  is  timely. 

The  words  ^'consolidate"  and  "consolidation** 
with  respect  of  the  union  or  combination  of 
railroads, — for  example,  as  used  in  the  statutes, 
— ^have  not  such  a  recognized  judicial  construc- 
tion as  to  import  that  the  consolidating  com- 
panies are  dissolved  and  merged  into  a  new  one, 
but  they  apply  equally  to  a  union  where  one 
constituent  continues  under  a  new  name  with 
enlarged  powers,  while  the  others  are  absorbed 
by  it.  •  It  all  depends  on  the  terms  of  the  stat- 
ute and  the  stipulations  in  the  agreement  of 
merger.     Meyer  v.  Johnston,  64  Ala.  603. 

So  that,  whether  upon  a  consolidation  such 
as  is  now  under  consideration  there  is  a  death 
of  each  constituent  company  and  a  birth  of  a 
new  creature,  or  whether  there  is  only  a  mar- 
riage of  individuals  whose  personality  continues 
under  certain  limitation's,  depends  wholly  upon 
the  language  and  Judicial  interpretation  of  the 
controlling  statute,  and  the  constating  Instru- 
ments by  force  of  which  dissolution  and  crea- 
tion are  effected  or  the  nuptials  are  celebrated. 

Upon  this  point.  Brown,  J.,  In  Keokuk  &  W. 
R.  Co.  T.  Missouri,  152  U.  S.  301,  38  L.  ed.  450, 
14  Sup.  Ct.  Rep.  692,  remarks  that  in  the  nu- 
merous cases  in  the  United  States  Supreme 
Court,  involving  the  effect  of  a  consolidation 
upon  the  existence  and  status  of  the  constituent 
corporations,  the  question  of  their*  dissolution 
was  dependent  upon  the  statute  under  which 
the  consolidation  took  place,  so  that,  if,  upon 
one  hand,  the  identity  of  the  prior  corporations 
is  maintained,  an  exemption  of  one  of  them 
from  taxation,  for  instance,  continues  with  re- 
spect of  so  much  of  the  property  of  the  consoli- 
dated corporation  as  it  contributes  to  the 
union;  while  if,  upon  the  other  hand,  the 
merger  works  a  dissolution,  the  exemption  does 
not  survive.  He  cites,  Philadelphia  &  W. 
R.  Co.  V.  Maryland,  10  How.  376,  13  L.  ed. 
461 ;  Tomlinson  v.  Branch,  15  Wall.  460,  21  L. 
ed.  189;  The  Delaware  Railroad  Tax,  18  Wall. 
200,  8ub  nom.  Minot  v.  Philadelphia,  W.  &  B.  R. 
Co.  21  L.  ed.  888 ;  Chesapeake  &  O.  R.  Co.  v. 
Virginia,  94  U.  S.  718,  24  L.  ed.  810;  Green 
County  V.  Conness,  109  U.  S.  104,  27  L.  ed.  872, 
3  Sup.  Ct.  Rep.  69 ;  and  Tennessee  v.  Whit- 
worth,  117  U.  S.  139.  29  L.  ed.  833,  6  Sup.  Ct. 
Rep.  649, — as  cases  where  the  individuality  was 
held  to  continue  with  all  the  former  rights  and 


privileges ;  and  Shields  v.  Ohio,  95  U.  8.  319,  24 
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hibltlnir  monopolies,  trusts,  and  combina- 
tions of  companies  (or  the  purpose  of  fixing 
prices,  or  limiting  production,  or  regulating* 
transportation  of  any  product  or  commodity. 
7.  Tlie  omliialoii  of  tlie  names  of  tlie 
actnnl  orranteea  of  a.  street-ralltvay 
franelaise,  and  of  the  amount  bid  therefor, 
from  the  proposed  ordinance  as  published, 
which  did  contain  the  names  of  the  ap- 
plicants for  the  franchise,  does  not  iuTall- 
date  the  ordinance  under  a  charter  provi- 
sion requiring  the  publication  of  proposed  or- 
dinances for  a  certain  period  where  a  spe- 
cial provision  as  to  street-rifllway  franchises 
requires  a  publication  of  a  notice  of  the  ap- 
plication therefor,  and  that  the  franchises 
be  granted  to  the  person  who  will  pay  there- 
for the  highest  percentage  of  receipts,  since 
it  would  be  impossible  at  the  time  of  pub- 
lishing the  proposed  ordinance  to  tell  what 
would  be  the  amount  of  the  bid,  or  who 
would  be  the  succesaful  bidders. 


8.     An  elDdent  provision  for  the  eont- 
pnlsory    arbitration    of    all    dliipntea 

arising  between  the  grantees  of  a  street-rail- 
way franchise  and  their  employees  as  to  any 
matter  of  employment  or  wages  is  made  in 
satisfaction  of  a  requirement  therefor  in  the 
city  charter,  where  there  Is  a  general  provi- 
sion in  the  franchise  making  it  Imperative 
that  disputes  of  that  character  shall  be  sub- 
mitted to  arbitration  to  which  the  grantees 
shall  be  parties,  and  that  any  award  shall  be 
binding  for  one  year,  without  providing  a 
method  of  procedure. 

(August  20,  1900.) 

APPEAL  by  defendants  Lowman  et  al. 
from  an  order  of  the  Superior  Court  for 
King  County  enjoining  them  from  proceed- 
ing to  act  in  accordance  with  an  ordinance 
granting    a    franchise    to    place    railway 


L.  ed.  357 ;  Maine  C.  R.  Co.  v.  Maine,  06  U.  S. 
409,  24  L.  ed.  836;  Atlantic  &  G.  R.  Co.  v. 
Georgia,  98  U.  S.  359,  25  L.  ed.  185 ;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Berry.  113  U.  S.  466,  28 
L.  ed.  1056,  5  Sup.  Ct.  Rep.  529 ;  and  McMahan 
V.  Morrison,  16  Ind.  172,  79  Am.  Dec.  418, — 
as  holding  that  the  old  companies  were  dis- 
solved, and  the  company  brought  Into  being  by 
the  consolidation  was  subject  to  the  same  bur- 
dens, restraints,  and  obligations,  without  re- 
gard to  the  privileges  and  immunities  of  Its 
constituents,  as  if  it  had  been  organized  under 
a  charter  specially  granted  and  the  laws  In  ex- 
istence at  the  time  of  the  union. 

The  reader  will  therefore  be  obliged  to  exam- 
ine critically  the  full  text  of  the  statute  apposite 
to  the  question  he  is  investigating. 

II.  Scope  and  limitation  of  note. 

No  case  wherein  corporate  consolidation  was 
a  factor  has  been  included  in  this  note,  if  there- 
in the  right  to  consolidate  was  either  conceded 
or  assumed,  and  there  was  in  dispute  merely 
the  regularity  of  the  pcoceedlngs  to  bring  about 
the  consolidation,  or  the  effect  of  a  valid  con- 
solidation, if  such  proceedings  were  regular, 
upon  the  rights  and  interests  of  the  litigants. 
Nor  has  there  been  included  any  case  involv- 
ing corporate  action  or  contracts  which  had 
not  the  result  of  effecting  a  consolidation  as 
above  defined.  That  is,  no  answer  to  the  ques- 
tion. What  is  a  consolidation?  has  been  sought. 
Where,  by  way  of  Illustration,  one  Insurance 
company  has  taken  the  property  and  effects  of 
another,  and  reinsured  Its  risks;  or  where  one 
railroad  has  absorbed  another  by  purchasing  or 
leasing  Its  franchises  and  assets,  or  acquiring 
a  majority  of  Its  stock,  or  otherwise ;  or  where, 
by  pools,  combinations,  trusts,  operating  or 
tralBc  agreements  separate  corporations  pass 
under  a  common  control, — the  cases  do  not 
come  within  the  scope  of  this  note.  And  ex- 
cept a  very  few  specially  apposite  ones,  all 
cases  involving  the  amalgamation  of  religious  or 
benevolent  societies,  associations,  clubs,  fra- 
ternities, and  institutions  of  learning  or  char- 
ity, have  also  been  excluded. 

Municipal  consolidations,  too,  are  wholly 
without  the  scope  of  this  note  as  involving  al- 
together different  principles  and  questions  from 
those  now  under  consideration. 

The  English  cases  have  been  wholly  omitted 
as  unlikely  to  be  of  service  to  the  American  in- 
vestigator in  this  field.  The  reason  for  this 
is  that.  Inasmuch  as  corporations  have  no  priv- 
ileees  not  expressly  conferred  or  essential  to 
the  purposes  for  which  they  were  created,  the 
right  to  consolidate  always  depends  upon  a  gov- 
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ernmental  grant.  This  means,  in  England,  an 
act  of  Parliament,  either  public  and  general,  or 
private  and  particular  In  Its  application.  If 
such  an  act  be  wanting,  there  Is  no  right  to 
consolidate,  if  it  exists,  such  right  Is  Indubit- 
able, since  Parliamentr  unlike  Congress  and  our 
several  state  legislatures,  is  supreme,  unham- 
pered by  any  written  constitution. 

III.  Neoeeaity  of  legislative  sanotion, 

a.  In  general. 

It  Is  now  BO  well  settled  as  to  be  axiomatic 
that  corporations  have  a  right  and  the  power 
to  consolidate  only  by  the  consent  and  authority 
of  the  legislature.  Upon  this  proposition  all 
the  cases  and  the  textbooks  agree. 

Reese,  Ultra  Vires,  {  194 ;  1  Thomp.  Corir. 
S  315;  7  Thomp.  Corp.  |  8216;  Taylor,  Priv. 
Corp.  I  420  :  Murfree,  F'orelgn  Corp.  chap.  10,  | 
446  ;  Field,  Corp.  S  427  :  Pearce  v.  Madison  ft  I.  R. 
Co.  21  How.  441,  16  L.  ed.  184 ;  Clearwater  v. 
Mederlth,  1  Wall.  25,  aub  nom.  Ferguson  v. 
Meredith,  17  L.  ed.  604 ;  Kavanagh  v.  Omaha 
Life  Asso.  84  Fed.  295;  Bonnet  v.  First  Nat. 
Bank  (Tex.  Civ.  App.)  60  S.  W.  825 ;  Ashley  v. 
Ryan,  153  U.  S.  436,  38  L.  ed.  773,  4  Inters. 
Com.  Rep.  664,  14  Sup.  Ct.  Rep.  865;  People 
V.  Boston,  H.  T.  &  W.  R.  Co.  12  Abb.  N.  C.  230; 
Fisher  v.  Evansville  ft  C.  R.  Co.  7  Ind.  407  ;  Booe 
V.  Junction  R.  Co.  10  Ind.  03;  State  c»  rel. 
Brown  v.  Bailey,  16  Ind.  46,  79  Am.  Dec.  405 ; 
Aspinwall  V.  Ohio  ft  M.  R.  Co.  20  Ind.  492,  83 
Am.  Dec.  329;  Shelbyvllle  ft  R.  Tump.  Co.  v. 
Barnes,  42  Ind.  498 ;  Crawfordsville  ft  S.  W. 
Tump.  Co.  V.  Fletcher,  104  Ind.  97,  2  N.  E. 
243  ;  Davis  v.  Congregation  Beth  Tephlla  Israel, 
40  App.  Dlv.  424,  57  N.  Y.  Supp.  1015 ;  Sandham 
V.  Nye,  9  Misc.  541 ;  Topeka  Paper  Co.  v.  Okla- 
homa Pub.  Co.  7  Okla.  220,  54  Pac.  455;  Mis- 
souri P.  R.  Co.  V.  Owens,  1  Tex.  Civ.  App.  Cas. 
(White  ft  W.)  §  384. 

Not  only  is  the  consent  of  the  state  essential 
to  a  valid  consolidation,  but  it  must  be  clearly 
and  distinctly  expressed ;  it  is  never  implied. 
Morawetz,  Priv.  (3orp.  §  940. 

The  power  to  consolidate  with  another  line 
cannot  be  '.nferred  from  authority  "to  unite  or 
connect  with"  such  road.  This  refers  to  a 
physical  union  only,  a  mechanical  connection 
of  the  tracks  of  the  two  companies.  Nor  Is 
such  power  conferred  by  authority  to  purchase 
and  hold  any  road  constructed  by  another  com- 
pany, or  to  agree  on  terms  of  receiving  the  cars 
of  other  roads.  Louisville  ft  N.  R.  Co.  v.  Ken- 
tucky. 161  U.  S.  677,  40  L.  ed.  849,  16  Sup,  Ct. 
Hep.  714. 

The  power  to  build  a  railroad  on  itsown  lands 
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tracks  in  the  streets  of  the  defendant  dty. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Piles,  Donworth,  A  Howe  and 
Preston,  Carr,  A  OUmaii,  for  appel- 
lants: 

Council  bill  No.  505  is  not  an  extension 
of  time  of  any  existing  franchise^  but  is  a 
new  and  independent  franchise. 

To  hold  that  in  passing  the  new  franchise 
the  city  council  is  extending  the  time  of  a 
former  franchise  is  to  give  a  meaning  to 
the  word  "extend"  not  recognized  either  by 
law  writers  or  lexicographers. 

Clement  v.  Dickey,  1  Paine,  377,  Fed. 
Cas.  No.  2,883;  Wisconsin  C.  R.  Co.  v.  Corn- 
stock,  71  Wis.  88,  36  N.  W.  843;  Moers 
V.  Reading,  21  Pa.  188;  Orton  v.  Noonan, 
27  Wis.  272;  W.  d  H.  M.  Goulding  v.  nam- 
moTtd,  4  G.  C.  A.  533,  13  U.  S.  App.  30,  54 


Fed.  630;  Seattle  d  M.  R.  Co,  y.  State,  7 
Wash.  167,  22  L.  R.  A.  217,  34  Pac.  651. 

The  act  of  the  legislature  has  vested  in 
the  mayor  and  city  council  of  the  city  of 
Seattle  the  full  power  of  legislating  on  this 
subject. 

The  limitation  contained  in  §  20,  pro- 
hibiting the  extension  of  time  of  a  franchise 
until  within  three  years  of  its  expiration, 
is  a  mere  proviso  or  exception,  and  as  such 
is  to  be  strictly  construed,  and  not  extend- 
ed by  construction. 

United  States  v.  Dickson,  15  Pet.  141,  10 
L.  ed.  680. 

The  public  will  be  very  much  better 
served  by  a  single  system  of  street  railways 
operated  under  one  management. 

No  reason  is  assigned  why  the  charter 
of  Seattle  should  undertake  to  prevent  this 


for  transporting  Its  products  and  supplies  to 
and  from  a  trunk  line,  given  to  a  mining  and 
manufacturing  company,  does  not  authorise  It 
to  consolidate  under  a  statute  giving  the  right 
to  consolidate  to  railroads.  Com.  v.  Pennsyi- 
vanJa  &  W.  R.  Co.  17  Phila.  609. 

Nor  does  tlie  proliibitlon  against  consolidating 
paraliel  and  competing  lines  aotborize  lines 
which  are  neither  parallel  nor  competing  to 
consolidate.  East  Line  &  R.  River  R.  Co.  v. 
State,  75  Tex.  434,  12  8.  W.  690. 

8o,  too,  when  there  is  not  In  force  any  statute 
expressly  authorising  consolidations,  but  there 
are  statutes  making  provision  for  debts  and 
liabilities  of  consolidated  companies,  and  em- 
bodying constitutionai  limitations  upon  consoli- 
dations, there  cannot  be  said  to  be  even  color- 
able authority  for  consolidating.  American 
Loan  &  T.  Co.  v.  Minnesota  ft  N.  W.  R.  Co.  157 
ill.  641,  42  N.  E.  153. 

An  agreement  for  corporate  consolidation  is 
void  unless  there  is  explicit  power  to  consolidate 
given  in  the  corporate  charter  or  other  legisla- 
tive act.  Greenville  Compress  &  W.  Co.  v. 
Planters'  Compress  &  W.  Co.  70  Miss.  669,  13 
8o.  879 ;  Lauman  v.  Ijcbanon  Valley  R.  Co.  80 
Pa.  42.  72  Am.  Dec.  686. 

Common  ownership  alone  does  not  operate  as 
a  consolidation,  for  this  can  only  be  effected 
by  consent  of  the  state,  which  will  not  be  im- 
plied. Gulf,  C.  &  S.  F.  R.  Co.  V.  Newell,  73 
Tex.  334,  11  8.  W.  342. 

Hence,  a  statute  declaring  that  no  corporation 
shall  possess  or  exercise  any  corporate  powers 
except  such  as  are  conferred  by  law,  and  such 
as  shall  be  necessary  to  the  exercise  of  the 
powers  so  given,  makes  no  change  In  the  law, 
but  merely  embodies  an  existing  rule.  State  v. 
Consolidation  Coal  Co.  46  Md.  1. 

Any  scheme  of  union  between  corporations 
that  amounts  to  a  transfer  of  control  requires 
legislative  consent.  Corporate  charters  must 
be  strictly  construed.  A  corporation  has  ab- 
solutely no  powers  but  those  which  the  law  con- 
fers on  it  either  directly  or  by  Implication,  as 
necessary  to  the  ends  and  objects  of  its  exist- 
ence.    Central  R.  Co.  v.  Collins,  40  Ga.  582. 

Without  authority  from  the  power  which 
granted  its  franchise,  a  corporation  cannot  law- 
fully transfer  it,  no  matter  what  the  guise  In 
which  the  effort  to  do  so  is  clothed.  Every 
such  attempt  is  illegal  and  void.  Earle  v.  Seat- 
tle, L.  8.  &  E.  R.  Co.  56  Fed.  909 ;  Brunswick 
Gaslight  Co.  V.  United  Gas.  Fuel  &  Light  Co. 
85  Me.  532.  27  Atl.  525 ;  RIcketts  v.  Chesapeake 
ft  ().  R.  Co.  33  W.  Ya.  433,  7  L.  R.  A.  354,  10 
8.  K.  801. 

ICvory  attempt  to  amalgamate  or  consolidate 
52  L.  r.  A. 


two  corporations  without  express  legislative  au- 
thority is  ultra  vWes  and  void.  Erste  Soko- 
lower  Congregation  Anshe  Yosber  v.  First 
United  Royatiner  Sokolower  Verein,  82  Misc. 
269,  66  N.  Y.  Supp.  856;  Home  Friendly  Soc. 
V.  Tyler,  9  Pa.  Co.  Ct.  617. 

The  power  of  the  state  to  authorise  the  con- 
solidation of  corporations  of  its  own  creation  Is 
everywhere  admitted.  Ohio  &  M.  R.  Co.  v.  Peo- 
ple em  rel.  Hanna,  128  111.  467,  14  N.  B.  874. 

The  power  of  the  state  to  authorise  consoli- 
dation is  unquestionable,  and  without  such  au- 
thority no  consolidation  can  take  place ;  but  the 
enabling  act  Is  not  mandatory  but  permissive, 
simply  giving  a  consent  to  do  what  without  it 
could  not  be  done  at  ail.  Clearwater  v.  Mere- 
dith, 1  Wall.  25,  sub  nom.  Ferguson  v.  Mere- 
dith. 17  L.  ed.  604. 

The  legislative  permission  to  consolidate  does 
not  amount  to  a  contract ;  It  is  a  mere  license. 
Adams  v.  Yazoo  k  M.  Valley  R.  Co.  77  Mlsa 
194,  24  So.  200,  817,  28  So.  956. 

b.  Requisite  for  each  constituent. 

It  Is  not  sufficient  that  one  or  more  of  the 
consolidating  companies  have  the  necessary  leg- 
islative authority  to  consolidate.  All  must 
have  It.  A  contract  beyond  the  corporate  pow- 
ers of  one  constituent  Is  as  Invalid  as  if  be- 
yond the  corporate  powers  of  both.  St.  Louis, 
V.  &  T.  H.  R.  Co.  V.  Terre  Haute  &  I.  R.  Co. 
14d  U.  8.  393,  3G  L.  ed.  748,  12  Sup.  Ct.  Rep. 
933. 

lo  make  a  valid  consolidation  both  parties 
must  be  competent.  JjoulsvIIle  &  N.  R.  Co.  v. 
Kentucky,  161  U.  S.  677,  40  L.  ed.  840,  16  Sup. 
C^t.  Rep.  714.  Affirming  same  case  below  97  Ky. 
675.  31  S.  W.  476. 

The  authority  must  be  given  to  each  constitu- 
ent. East  Line  &  R.  River  R.  Co.  v.  Rushing. 
69  Tex.  314,  6  S.  W.  834;  Morrill  v.  Smith 
County,  89  Tex.  529.  36  S.  W.  56 ;  Pennsylvania 
R.  Co.  V.  St.  Louis,  A.  &  T.  H.  R.  Co.  118  U. 
S.  309.  30  L.  ed.  92,  6  Sup.  Ct.  Rep.  1094  ;  Cen- 
tral  Transp.  Co.  v.  Pullman's  Palace  Car  Co. 
139  U.  S.  24,  35  L.  ed.  55.  11  Sup.  Ct.  Rep.  478. 

It  is  quite  true  that  the  New  York  court  of 
appeals  held.  In  Re  I'rospect  Park  &  C.  I.  R. 
Co.  67  N.  Y.  377,  that  power  to  consolidate  was 
given  both  constituents  in  a  special  statute  au- 
thorizing a  named  railroad  to  consolidate  with 
any  other  railroad,  and  that  the  designated  road 
might  effect  a  valid  consolidation  with  any 
other  road  that  It  found  able  and  willing  to 
unite  with  it,  although  no  particular  grant  of 
power  to  consolidate  had  been  made  to  such 
other  railroad,  as  the  power  explickly  PQuferFed^ 
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great  public  advantage  which  its  mayor 
and  city  council  so  strongly  favor. 

State  ex  rel.  Hodden  v.  East  Cleveland 
R.  Co.  6  Ohio  C.  C.  31ft. 

The  prohibition  in  the  present  charter  of 
Seattle  against  the  extension  of  time  of  a 
franchise  is  prospective  in  scope,  and  does 
not  apply  to  any  franchise  granted  before 
the  adoption  of  that  charter. 

To  give  the  closing  sentence  of  §  20  the 
operation  claimed  for  it  by  plaintiffs,  there- 
by making  it  applicable  to  existing  fran- 
chises, is  to  give  it  a  retrospective  operas 
tion. 

Society  for  Propagation  of  Oospel  ▼. 
Wheeler,  2  Gall.  105,  Fed.  Cas.  No.  13,166; 
Broom,  Legal  Maxims,  8th  ed.  34;  Rich- 
mond V.  Henrico  County  Supers.  83  Va. 
204,  2  S.  E.  26. 

A  law  is  to  be  given  a  prospective  opera- 


tion only,  unless  its  language  can  other- 
wise have  no  meaning. 

United  States  v.  Heth,  3  Cranch,  399,  2 
L.  ed.  479;  Chew  Heong  v.  United  States, 
112  U.  S.  559,  28  L.  ed.  778,  5  Sup.  Ct.  Rep. 
255;  Grimes  v.  N orris,  6  Cal.  621,  65  Am. 
Dec.  546;  Wood  v.  Oakley,  11  Paige,  400; 
Jarvis  v.  Jarvis,  3  £dw.  Ch.  462;  Murray 
V.  Gibson,  15  How.  421,  14  L.  ed.  755;  Mc- 
Eicen  V.  Den,  24  How.  242,  16  L.  ed.  672; 
Twenty  Per  Cent  Cases,  20  Wall.  179,  22 
L.  ed.  339;  Austin  v.  Burgess,  36  Wis.  186; 
Aurora  d  L,  Tump.  Co,  v.  Holthouse,  7  Ind. 
69;  Dyer  v.  Belfast,  88  Me.  140,  33  Atl.  790; 
Scamans  v.  Carter,  15  Wis.  648,  82  Am.  Dec. 
696;  Wilson  v.  Red  Wing  School  Diet.  22 
Minn.  488 ;i)a«fc  v.  Van  Kleeck,!  Johns. 477, 
5  Am.  Dec.  291 ;  Garrett  v.  Doe  ex  dem.  Wig- 
gins, 2  111.  335,  30  Am.  Dec  653 ;  Oyon*s  Sue- 
cession,  6  Kob.  504,  41  Am.  Dec.  274;  State 


upon  the  deslnrnated  corporation  was  broad 
enough  to  include  whatsoever  company  it  should 
agree  with ;  but  it  is  to  be  noted  that  there  was 
all  the  time  in  force  in  New  York  a  general 
statute  under  which  connecting  railroads  were 
authorized  to  consolidate,  and  which  the  court 
at  the  same  time  held  governed  where  not  in- 
consistent with  the  special  act  there  control- 
ling; so  the  case,  though  often  cited  to  that 
effect,  is  hardly  an  authority  for  the  proposition 
that  the  right  to  consolidate  can  be  conferred 
upon  an  unnamed  corporation  by  general  pro- 
visions in  a  statute  relating  to  another. 

This  proposition  was  stated  and  questioned 
In  Camden  &  A.  R.  Co.  v.  May's  Landing  &  B. 
H.  City  R.  Co.  48  N.  J.  L.  530,  7  Atl.  523,  where 
there  was  under  consideration  a  much  more  ex- 
pressive statute  than  the  New  York  one  con- 
strued in  the  last  case.'  The  point  was  not  de- 
cided, as  the  act  under  review  was  held  to  be 
unconstitutional  for  defective  title. 

It  was,  however,  held  by  the  Connecticut 
supreme  court,  that  when  the  charter  of  one 
railroad  company  expressly  authorized  it  to 
purchase  the  franchise  and  property  of  another 
whose  charter  contained  no  provision  author- 
izing it  to  sell,  the  power  given  the  one  com- 
pany to  buy  necessarily  involved  the  power  of 
the  other  to  sell,  and  so  operated  impliedly  as 
an  enlargement  In  that  respect  of  the  latter's 
charter.  New  York  &  N.  B.  R.  Co.  v.  New 
York,  N.  II.  &  H.  li.  Co.  52  Conn.  274. 

c.  May  he  conditional. 

As  the  granting  of  power  to  a  corporation  to 
consolidate  Is  an  act  of  grace  on  the  part  of 
the  state,  the  legislature  may  attach  to  the 
grant  such  conditions,  and  impose  such  terms, 
as  it  chooses.  Illinois  Grand  Trunk  R.  Co.  v. 
Cook,  29  III.  237. 

The  corporations  act  voluntarily.  Before  a 
consolidation  can  be  effected  each  constituent 
must  give  its  consent.  The  legislature  cannot 
compel  a  corporation  to  consolidate  with  an- 
other against  its  will,  even  where  there  Is  a 
common  membership.  Mason  v.  Finch,  28  Mich. 
282. 

If,  for  instance,  authority  Is  given  to  rail- 
roads to  consolidate,  and  one  or  all  of  them  are 
legally  exempt  from  taxation,  the  exemption 
may  be  retained  by  simply  refraining  from  con- 
solidating, the  companies  being  free  to  consoli- 
date or  not  as  they  elect ;  but  if  they  choose  to 
consolidate  they  become  subject  to  the  laws  then 
In  force.  The  effect  of  consolidation  depends 
upon  the  will  and  purpose  of  the  state  speaking 
ihroagh  the  legislature,  and  not  of  the  corpora- 
62  L.  R.  A, 


tlons.  Adams  v.  Yazoo  &  M.  Valley  R.  Co.  77 
Miss.  104,  24  So.  200,  317,  28  So.  956 :  State  v. 
Maine  C.  R.  Co.  66  Me.  488 ;  Charlotte,  C.  &  A. 
R.  Co.  v.  Gibbes,  27  S.  C.  385,  4  S.  B.  49. 

The  state  may  couple  with  the  grant  of  power 
to  consolidate  a  condition  or  proviso  that  the 
corporations  consolidating  shall  not,  either  be- 
fore or  after  merger,  make  any  mortgage  or  cre- 
ate any  lieu  superior  to  the  claims  of  a  specified 
class  of  creditors.  Frazier  v.  Bast  Tennessee* 
V.  &  G.  R.  Co.  88  Tenn.  138,  12  S.  W.  537. 

It  may  make  it  a  condition  that  the  consoli- 
dated road  shall  not  take  in  or  be  transferred 
to  any  parallel,  competing,  or  converging  line. 
Houston  &  T.  C.  R.  Co.  v.  Shirley,  54  Tex.  125. 

The  constitutional  power  of  a  state  to  Im- 
pose restrictions  upon  the  general  authority 
of  corporations  to  consolidate  has  been  recog- 
nized by  the  United  States  Supreme  Court  in 
several  cases.  Baltimore  &  O.  R.  Co.  v.  Mary- 
land, 21  Wall.  456,  22  L.  ed.  678;  Shields  v. 
Ohio,  95  U.  S.  319,  24  L.  ed.  357 ;  Wallace  v. 
Loomis,  97  U.  S.  146,  24  L.  ed.  895 :  New  Buffalo 
Twp.  V.  Cambria  Iron  Co.  105  U.  S.  73,  26  L. 
ed.  1024  ;  lieavenworth  County  Comrs.  v.  Chi- 
cago, R.  I.  ft  F.  R.  Co.  134  U.  S.  688.  33  L.  ed. 
1064,  10  Sup.  Ct.  Rep.  708:  Livingston  Coun- 
ty V.  First  Nat  Bank,  128  U.  S.  102,  32  L.  ed. 
359,  9  Sup.  Ct.  Rep.  18 :  Keokuk  ft  W.  R.  Co.  v. 
Missouri,  152  U.  S.  316,  38  L..  ed.  457,  14  Sup. 
Ct.  Rep.  608. 

And  the  state,  having  granted  in  a  corporate 
charter  authority  without  limitation  to  conaoil- 
date,  may  by  a  subsequent  statute,  before  it  is 
exercised  and  the  right  becomes  vested,  prohibit 
consolidation  with  parallel  and  competing  lines, 
especially  when  the  right  to  amend  and  repeal 
the  charter  has  been  reserved.  Pearsall  v.  Great 
Northern  R.  Co.  161  U.  S.  646,  40  L.  ed.  838, 
16  Sup.  Ct.  Rep.  705. 

In  short,  the  i)ower  of  corporations  to  con- 
solidate is  completely  dependent  on  the  will  of 
ihe  statea  Ashley  v.  Ryan,  153  U.  S.  436,  38 
L.  ed.  773,  4  Inters.  Com.  Rep.  664,  14  Sup.  Ct. 
Rep.  8G5. 

d.  How  ewpres9e± 

1.  In  charter  or  prior  general  act. 

The  primary  grant  of  authority  to  consolidate 
is,  of  course,  in  the  act  of  incorporation  or  the 
charter  of  the  company.  Nugent  v.  Putnam 
County  Supers.  19  Wall.  241,  22  L.  ed.  88. 

It  may  be  given  in  the  statute  by  virtue  of 
which  the  corporation  was  organized  whether 
that  be  a  special  act  of  incorporation  or  a  gen- 
eral act  under  which  all  corporations  of  the 
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ex  rel.  Glenn  ▼.  Stein,  13  Neb.  629,  14  N. 
W.  481;  State  ew  rel.  City  Water  Co.  v. 
Kearney,  49  Neb.  337,  70  N.  W.  255;  £r<im- 
mie  V.  Bennett,  32  Fla.  456,  22  L.  R.  A.  48, 
14  So.  90;  State,  Williams,  Prosecutor,  v. 
Bayonne,  55  N.  J.  L.  60,  26  Atl.  407 ;  North 
Brtdgewater  Bank  y.  Copeland,  7  Allen, 
139;  MoCormick  y.  Eliot,  43  Fed.  469; 
Smalley  y.  Snell,  6  Wash.  161,  32  Pac. 
1062. 

In  order  to  sustain  the  contention  of 
plaintiff,  the  court  is  required  to  hold  that 
the  language  of  §  20  prohibits  the  grant 
of  another  street-railway  franchise  over 
streets,  any  part  of  which  has  an  existing 
track  thereon,  until  within  three  years  of 
the  expiration  of  the  former  franchise.  To 
adopt  this  construction  would  be  to  say 
that  it  is  competent  for  a  freeholder's  char- 
ter to  take  away,  for  a  generation,  from  the 


mayor  and  city  council  a  power  expressly 
vested  in  them  by  legislative  enactment. 

Wiley  V.  Seattle,  7  Wash.  676,  35  Pac. 
415;  State  ex  rel.  Seattle  y.  Carson,  6 
Wash.  250,  33  Pac.  428. 

The  granting  of  a  street-railway  franchise 
is  the  exercise  of  legislative  power  which 
the  courts  will  not  enjoin  in  advance. 

State  ex  rel.  Rose  v.  Milwaukee  County 
Super.  Ct.  105  Wis.  651,  48  L.  R.  A.  819, 
81  N.  W.  104G;  New  Orleans  Waterworks 
Co.  v.  New  Orleans,  164  U.  S.  471,  41  L. 
ed.  518,  17  Sup.  Gt  Rep.  161;  Des  Moines 
Oas  Co.  v.  Des  Moines,  44  Iowa,  505,  24 
Am.  Rep.  756;  Chicago  v.  EvanSy  24  111. 
52;  1  Dill.  Mun.  Corp.  4th  ed.  p.  387,  note; 
Mechem,  Pub.  Off.  1st  ed.  §  993;  Montgom- 
ery Gaslight  Co.  v.  Montgomery,  87  Ala. 
245,  4  L.  R.  A.  616,  6  So.  113;  Pedrick  v. 
Ripon,  73  Wis.  622,  3  L.  R.  A.  269,  41  N. 


nine  kind  are  chartered.     Bonnet  ▼.  First  Nat. 
Bank  (Tex.  Civ.  App.)  60  8.  W.  825. 

But  the  authority  maj  be  given  in  a  general 
act  antecedent  to,  or  contemporaneous  with,  the 
charter,  and  having  no  especial  relation  there- 
to. In  other  words,  the  leglslatnre  authorizes 
corporate  consolidation  either  by  charter  or  In- 
dependent statute.  Philadelphia  &  W.  R.  Co.  v. 
Maryland,  10  Uow.  876,  18  L.  ed.  461 ;  Tomlin- 
son  V.  Branch,  15  Wall.  460,  21  L.  ed.  189; 
State  V.  Maine  C.  R.  Co.  66  Me.  488 ;  State  ew 
rek  Atty.  Gen.  v.  Sherman,  22  Ohio  St.  411; 
Com.  ex  rel  Atty.  Gen.  v.  Atlantic  ft  G.  W.  R. 
Co.  58  Pa.  9 ;  Meyer  v.  Johnston,  68  Ala.  237 ; 
Boston  &  P.  R.  Corp.  v.  Midland  R  Co.  1  Gray, 
346;  McMahan  v.  Morrison,  16  Ind.  172,  79 
Am.  Dec.  418;  Indianapolis  C.  &  L.  R.  Co.  v. 
Jones,  29  Ind.  466,  95  Am.  Dec.  664 ;  Paine  v. 
Lake  Erie  &  L.  R.  Co.  81  Lnd.  283. 

2.  Statute  antecedent  to  eonsolidation. 

The  state  may  also  authorize  corporate  con- 
solidation by  statute  passed  after  the  corpora- 
tions have  been  organized,  and  when  neither 
In  their  charters  nor  in  any  statute  in  force 
when  they  were  created  was  any  such  authority 
conferred.  It  may  do  this  either  by  an  act  ap- 
plying generally  to  corporations  already  in  ex- 
istence, or  by  a  special  statute  adapted  to  a 
particular  case.  State  Treasurer  v.  Auditor 
General,  46  Mich.  224,  9  N.  W.  258 ;  Black  v. 
Delaware  ft  R.  Canal  Co.  24  N.  J.  Bq.  455, 
Reversing  same  case  below,  22  N.  J.  Eq.  180; 
Market  Street  R.  Co.  v.  Hellman,  109  Cal.  671, 
42  Pac  225 ;  Spragae  v.  Illinois  River  R.  Co.  19 
111.  174. 

8.  Ratification  of  unautfiorised  consolidation. 

While  a  corporate  consolidation  cannot  be  ef- 
fected legally  without  legislative  sanction,  that 
sanction  may  be  given  in  any  one  of  four  ways : 
(1)  By  a  general  law  in  force  when  the  cor- 
porations are  chartered ;  (2)  by  the  charters  or 
acts  of  Incorporation  of  the  consolidating  com- 
panies; (3)  by  a  general  or  special  statute 
passed  after  the  organization  and  before  the 
consolidation  of  the  constituent  companies; 
(4)  by  recognition,  confirmation,  and  ratifica- 
tion after  a  consolidation  has  In  fact  been  made 
without  authority  of  law.  American  Loan  ft 
T.  Co.  V.  Minnesota  ft  N.  W.  R  Co.  167  111.  641, 
42  N.  E.  158. 

It  is,  of  course,  elementary,  that  a  subsequent 
ratification  is  equivalent  to  an  original  au- 
thority. And,  so  far  at  least  as  the  public 
and  the  state  are  concerned,  a  subsequent  con- 
firming statute  is  as  effective  as  an  antecedent 
B2  L.  R.  A.  ' 


authorizing  statute,  in  validating  a  corporate 
consolidation.  Bishop  v.  Bralnerd,  28  Conn. 
289 :  Mead  v.  New  York,  H.  ft  N.  R  Co.  45  Conn. 
109;  Mitchell  v.  Deeds,  49  111.  416,  96  Am. 
Dec.  621 ;  Hatcher  v.  Toledo,  W.  ft  W.  R.  Co. 
62  111.  477 ;  McAnley  v.  Columbus,  C.  ft  I.  C.  R. 
Co.  88  111.  848 ;  Shaw  v.  Norfolk  County  R  Co. 
71  Mass.  162;  Indianola  R.  Co.  v.  Fryer,  56 
Tex.  609;  Tomllnson  v.  Branch,  15  Wall.  460, 
21  L.  ed.  189 ;  United  States  v.  Southern  P.  R. 
Co.  14  Sawy.  620,  45  Fed.  696 ;  Louisville  Trust 
Co.  V.  Louisville,  N.  A.  ft  C.  R.  Co.  22  a  C.  A 
378,  48  U.  S.  App.  660,  76  Fed.  488. 

I 
IV.  Consoltdatfon  as  affected  fty  lats^         ) 

a.  Organio. 

The  Constitutions  of  many  of  the  states  con- 
tain provisions  relating  to  corporate  consolida- 
tion, most  of  which  are  restrictive  in  char- 
acter. 

The  consolidation  of  parallel  and  compet- 
ing lines  of  railroad  is  forbidden  by  the  Con- 
stitutions of  the  following  states:  Arkansas 
(art.  17,  I  4),  Colorado  (art.  15,  |  5),  Illinois 
(art.  11,  i  11),  Kentucky  (§  201).  Michigan 
(art.  19a,  {  2),  Missouri  (art.  12,  {  17),  Mon- 
tana (art.  15,  I  6),  Nebraska  (art.  11,  |  8>, 
North  Dakota  (art.  7,  |  141),  Pennsylvania 
(art.  17,  I  4),  South  Dakota  (art.  17,  |  14), 
Texas  (art.  10,  §  6.  Vide  Houston  ft  T.  C.  R. 
Co.  V.  Shirley,  64  Tex.  125;  Central  ft  M.  R. 
Co.  V.  Morris,  68  Tex,  49,  8  S.  W.  457),  Utah 
(art.  12,  I  13),  WashUigton  (art.  12,  I  16),  and 
West  Virginia  (art.  11,  |  11). 

The  consolidation  of  corporations  in  general 
operating  parallel  and  competing  lines  is  for- 
bidden by  the  Constitutions  of  the  following 
states:  Arkansas  (art.  17,  |  4),  Pennsylvania 
(art.  17,  I  4),  Missouri  (art.  12,  {  17),  and 
Texas  (art.  10,  |  6). 

Telephone  and  telegraph  lines  are  prohibited 
from  consolidating  with  corporations  owning 
parallel  or  competing  lines,  in  the  Constitutions 
of  Colorado  (art.  15,  I  13),  Kentucky  (§  201), 
Nebraska  (art.  11,  I  3),  and  South  Dakota  (art. « 
17,  f  11). 

And  the  Constitutions  of  the  following  states 
prohibit  the  consolidation  of  parallel  and  com- 
peting canal  companies :  Arkansas  (art  17,  I 
4),  Pennsylvania  (art.  17,  |  4). 

Of  bridge  companies:     Kentucky  (|  201). 

Of  any  express  or  other  transportation  com- 
pany: Montana  (art.  15,  |  6). 

And  of  common  carriers:  Kentucky  (|  201). 

The   Constitutions   of   Colorado    (art.    15,    I 
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14).  Louisiana  (art.  2*iS^j^J^lBg^«lppl 
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W.  705;  Wright  v.  Vagle,  101  U.  S.  791, 
25  L.  ed.  921. 

The  procedure  which  has  been  followed 
with  respect  to  the  consideration,  publica- 
tion, and  proposed  passage  of  council  bill 
No.  595  is  in  accordance  with  the  require- 
ments of  the  charter,  and  with  the  course 
of  procedure  which  has  been  uniformly  fol- 
lowed under  the  charter  since  its  adoption, 
and  such  procedure  will  not  now  be  held 
invalid. 

The  contemporaneous  and  continued  con- 
struction of  a  statute  by  the  officers 
charged  with  its  execution  will  be  followed 
by  the  courts,  unless  plainly  in  conflict  with 
the  clearly  expressed  requirements  of  the 
statute. 

Mississippi  Valley  Trust  Co,  ▼.  Hofiua, 
20  Wash.  272,  65  Pac.  54;  United  States  v. 
Philbrick,   120  U.  S.  62,  30  L.  ed.  559,   7 


Sup.  Ct.  Rep.  413;  United  States  v.  Johns- 
ton, 124  U.  S.  236,  31  L.  ed.  389,  8  Sup.  Ct. 
Rep.  446;  Bloxham  v.  Consumers*  Electric 
Light  do  Street  R.  Co.  36  Fla.  519,  29  L. 
R.  A.  607,  18  So.  444;  Kndlich,  Interpreta- 
tion of  Statutes,  §§  357,  360,  527;  State 
ex  rel.  Wieserithal  v.  Denny,  4  Wash.  135, 
16  L.  R.  A.  214,  29  Pac.  991;  People  ex 
rel.  Beardsley  v.  Wallace,  70  111.  680. 

Where  the  municipal  legislature  is  pro- 
ceeding, or  has  proceeded,  in  good  faith  to 
grant  a  street-railway  franchise,  and  ia 
complying  with  the  substance  of  legal  re- 
quirements, the  proceedings  will  not  be  held 
invalid  at  the  suit  of  citizens  favoring  an 
opposite  policy,  on  technical  grounds. 

Daniels  v.  Commonwealth  Ave.  Street  R. 
Co.  176  Mass.  618,  56  N.  E.  715;  Abraham 
V.  Meyers,  29  Abb.  N.  C.  384,  23  N.  Y.  Supp. 
225,  228;  Simmons  v.  Toledo,  5  Ohio  C.  C. 


and  Missouri  (art.  12,  f  19)  require  a  con- 
solidated corporation,  made  up  of  domestic  and 
foreign  constituents,  to  take  on  a  domestic  char- 
acter, and  the  Constitution  of  Texas  (art.  10, 

1  6)  forbids  the  consolidation  of  domestic  and 
foreign  railroad  corporations  altogether.  Mis- 
souri P.  R.  Co.  ▼.  Owens,  1  Tex.  Civ.  App.  Cas. 
(White  &  W.)  f  384. 

Besides  the  above-noted  provisions,  corporate 
consolidation  Is  materially  affected  by  inhi- 
bitions upon  the  formation  of  trusts  or  other 
combinations  to  limit  productions,  control  mar- 
kets, fix  prices  of  commodities,  and  create  mo- 
nopolies. 

Such  inhibitions  are  to  be  found  In  several 
of  the  state  Constitutions,  and  must  be  taken 
Into  account  In  considering  all  questions  of  cor- 
porate consolidation.  Idaho  (art.  11,  |  18). 
Vide  Kentucky  (§  198),  Mississippi  (art.  7,  | 
19S),  Montana  (art.  15,  f  20),  South  Dakota 
(art.  17,  f  20),  Utah  (art.  12,  f  20),  Washing- 
ton (art.  12,  I  22),  and  Wyoming  (art.  1,  I  30; 
art.  10,  S  8). 

Again,  there  are  occasionally  peculiar  con- 
stitutional provisions  In  some  states,  which  may 
or  may  not,  according  to  circumstances,  affect 
the  right  of  consolidation  in  any  given  case. 
Ohio  &  M.  R.  Co.  V.  People  ew  rel.  llanna,  123 
III.  467,  14  N.  E.  874 :  State  em  rel.  Leese  v. 
Atchison  &  N.  R.  Co.  24  Neb.  143,  38  N.  W.  43 ; 
Sandham  v.  Nye,  9  Misc.  541 ;  Citizens*  Street 
U.  Co.  V.  Memphis.  63  Fed.  716;  Shipley  v. 
Continental  R.  Co.  13  Phlla.  128;  Gyger  ▼. 
Philadelphia  City  Pass.  K.  Co.  186  Pa.  96.  aub 
nam.  Montgomery  v.  Philadelphia  City  Pass. 
R.  Co.  9  L.  R.  A.  369,  20  Atl.  8d9 ;  Pennsylvania 
R.  Co.  V.  Com.  (Pa.)  4  Cent.  Rep.  495,  7  Atl. 
36S,  4  Cent.  Rep.  501,  7  Atl.  374 ;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  State,  72  Tex.  404,  1  L.  R.  A.  849, 

2  Inters.  Com.  Rep.  335,  10  S.  W.  81. 

The  Constitution  of  New  York  does  not  forbid 
the  legislature  to  grant  the  right  to  consolidate 
to  corporations,  so  the  legislative  power  Is  un- 
doubted, and  the  only  question  in  any  given 
case  Is  whether  the  consolidation  In  considera- 
tion Is  or  is  not  within  the  statute.  Bohmer  ▼. 
llaffen.  161  N.  Y.  3W0.  65  N.  E.  1047. 

A  railroad  incorporated  under  an  act  declar- 
ing It  Is  to  be  governed  by  any  general  law  en- 
acted by  the  legislature  respecting  consolidation 
of  parallel  and  competing  lines  becomes  subject 
to  an  after-adopted  constitutional  provision 
prohibiting  such  consolidations  as  soon  as  it 
goes  Into  effect.  Louisville  &  N.  R.  Co.  v.  Ken- 
tucky. 161  U.  8.  677,  40  L.  ed.  849,  16  Sup.  Ct. 
Rep.  714. 

A  constitutional  provision  prohibiting  cor- 
porate combinations  Is  self -operative,  and  makes 
52  I..  R.  A. 


void  all  contracts  within  Its  purview,  although 
there  has  been  no  legislation  upon  the  subject. 
Hamilton  ▼.  Savannah,  F.  &  W.  R.  Co.  49  Fed. 
412. 

t.  Statutory. 

From  time  to  time  the  states  generally  have 
enacted  laws  respecting  corporate  consolidation, 
broadly  divisible  into  permissive  and  restrictive 
acts. 

Attention  has  already  been  called  to  the 
necessity  of  a  critical  study  of  the  controlling 
statute  whenever  the  right  of  consolidation 
comes  under  notice,  as  the  complexion  of  the 
whole  question  often  depends  upon  the  language 
and  interpretation  of  such  act. 

As  these  statutes  are  undergoing  constant 
changes  by  way  of  amendment,  modification, 
and  repeal,  it  would  serve  no  good  purpose  to 
set  them  out  at  large ;  hence  only  general  indi- 
cations are  here  given,  and  this  section  of  the 
note  Is  not.  nor  Is  It  Intended  to  be.  In  any  sense 
a  compendium  of  American  statute  law  upon  the 
subject  of  corporate  consolidation. 

1.  Permissive  statutes. 

The  latest  enacted  statutes  in  the  several 
states  which  permit  corporations  to  consoli- 
date apply  to  various  kinds  of  corporations,  and 
outhorize  them  to  consolidate  under  varied  con- 
ditions, subject  to  sundry  limitations,  and  by 
diverse  methods  of  procedure. 

There  is  statutory  authority  for  the  consoli- 
dation of  steam  railroads,  In  Alabama  (Code, 
fS  1163,  subd.  11.  1166;  1891,  chap.  403),  Ari- 
zona (Rev.  Stat,  f  317),  Arkansas  (Stat.  S  6314). 
California  (Civ.  Code,  f  473).  Colorado  (Gen. 
Anno.  Stat.  |  604),  Connecticut  ((3en.  Stat,  f 
3443),  Florida  (Rev.  Stat.  $  2248).  Georgia 
(Code,  fl  2173.  2179).  Idaho  (Rev.  Stat.  § 
2673;  1891,  p.  124).  Illinois  (Anno.  Stat.  chap. 
114,  par.  33,  |  1).  Indiana  (Stat.  H  3951,  3971, 
3971a).  Iowa  (Code,  |  2036).  Kansas  (Gen. 
Sfat.  S  5678).  Kentucky  (Stat.  |  770).  Louisi- 
ana (Rev.  Laws,  p.  767.  I  1 ;  p.  758,  |  1),  Mary- 
Mlchlgan  (Comp.  L.  6254;  Laws  1899.  chap. 
553),  Massachusetts  (Laws  1894.  chap.  506). 
Michigan  (Comp.  L.  6254 :  Laws  1899.  chap. 
132),  Minnesota  (Stat  ff  2715,  2718).  Missis- 
sippi (Code,  i  3587),  Missouri  (Rev.  Stat,  f 
1059).  Montana  (Comp.  Stat.  $  703 ;  Code,  ff 
911,  923:  1803,  p.  157),  Nebraska  (Comp.  Stat, 
p.  U62  11764]),  Nevada  (Comp.  L.  |  1011).  New 
Hampshire  (Pub.  SUt.  p.  503,  |  22),  New 
Jersey  (2  Gen.  Stat.  p.  2652.  f  55.  p.  2696,  f| 
249  et  seq.,  p.  2705,  |  289;  1898,  chap.  137), 
New  Mexico  (1897,  §  38921.  New_  Y9 
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124;  West  Jersey  R,  Co.  T.  Cape  May  R. 
Co.  34  N.  J.  Eq.  164. 

Street-railway  franchises  granted  under 
charters  and  statutes  similar  to  ours  are 
generally  upheld,  no  fraud  being  alleged,  al- 
though there  has  not  been  a  technical  com- 
pliance with  the  provisions  of  the  statute 
or  charter. 

People  em  rel.  West  Side  Street  R,  Co.  ▼. 
Barnard,  110  N.  Y.  648,  18  N.  E.  364; 
Adamsmi  v.  Nassau  Electric  R.  Co.  89  llun, 
261,  34  X.  Y.  Supp.  1073;  Seccomb  v.  Wura- 
ter,  83  Fed.  836. 

The  courts  will  not  interfere,  in  the  ab- 
sence of  facts  showing  fraud  or  bad  faith. 

Sims  v.  Brooklyn  Street  R.  Co.  37  Ohio 
St.  666;  People  v.  Equity  Gaslight  Co.  141 
N.  Y.  232,  36  N.  E.  194. 

Before  an  injunction,  particularly  a  tem- 
porary injunction,  can  be  granted,   plain- 


tiffs must  not  merely  allege  the  legal  con- 
elusion  of  irreparable  injury,  but  must  al- 
lege and  prove  facts  showing  such  irrepa- 
rable injury  to  them.  In  such  cases  the 
rii^ht  to  the  injunction  must  be  clear,  and 
the  courts  will  refuse  to  interfere  where  the 
showing  leaves  the  court  in  doubt  as  to  the 
rights  of  the  parties. 

West  Jersey  R.  Co.  ▼.  Cape  May  R.  Co, 
34  N.  J.  Eq.  164;  California  Nav.  Co.  v. 
Union  Transp.  Co.  122  Cal.  641,  66  Pac. 
691;  2  Beach,  Mod.  Eq.  Jur.  §§  641,  642; 
10  Enc.  PI.  &  Pr.  964;  Rend  v.  Venture  Oil 
Co.  48  Fed.  248;  Seocomb  v.  Wurster,  83 
Fed.  856. 

Persons  having  no  interest  other  than 
that  of  mere  taxpayers  cannot  maintain  an 
action  of  this  character. 

Pedrick  v.  Ripon,  73  Wis.  t-^,  3  L.  R. 


Birdseye,  llev.  Stat.  R.  R.  Law,  f  70,  p.  381, 
I  70a;  180a,  chap.  921),  North  Carolina  (Bat. 
Revlsal,  p.  749,  |  58),  North  Dakota  (Rev. 
Code,  I  2934),  Ohio  (Bates's  Anno.  Stat.  || 
250r>6^  3379,  3380;  1896,  p.  277),  Oklahoma 
(Stat.  I  1016),  Pennsylvania  (Pep.  &  L.  p. 
3973,  S  170,  p.  8976,  9  174,  p.  3979,  I  184), 
South  Carolina  (Rev.  Stat.  |  1615),  South  Da- 
kota (Laws  1899,  chap.  124),  Tennessee  (Code, 
chap.  188,  Laws  1887,  U  1,  4 ;  Stat.  1873,  { 
1140a;  I^ws  1891,  chap.  125 ;  1889,  chap.  70,  p. 
97),  Utah  (Rev.  Stat,  i  485),  Vermont  (Stat,  f 
3975),  Washington  (Code  &  Stat.  |  4304),  West 
Virginia  (Laws  1891,  chap.  32)  Wisconsin 
(Stat,  i  1833;  Laws  1697,  chap.  295),  and 
Wyoming  (Rev.  Stat,  f  3206). 

And  for  the  consolidation  of  street  railroads, 
in  Alabama  (Laws  1893,  chap.  295).  Illinois 
(Laws  1897,  p.  282),  Indiana  (Laws  1899,  chap. 
1(55),  Louisiana  (Laws  1898,  chap.  100),  Massa- 
chusetts (Laws  1897,  chap.  269),  Michigan 
<Comp.  L.  6388),  and  New  Jersey  (3  Gen.  Stat. 
p.  3225,  $  78,  p.  3229.  i  97,  p.  3232,  |  109,  p. 
3242,  I  137;  Laws  1900,  chap.  138). 

And  in  New  York  for  steam  railroads  to  con- 
solidate with  bridge  companies  (Laws  1900, 
chap.  476;  Stat.  R.  R.  Law,  f  70). 

And  with  tunnel  companies  (R.  R.  Law,  I 
70). 

For  street  railways  to  consolidate  with  elec- 
tric-light companies,  in  Michigan  (Laws  1891, 
chap.  197:  Comp.  L.  [6468]),  and  Ohio  (Laws 
181)8,  p.  139). 

In  New  Jersey,  with  turnpikes  or  plank  roads 
(3  Gen.  Stat.  p.  3242,  f  137)  and  with  mutor- 
iwwer  companies  (Laws  1893.  chap.  168). 

Telegraph  and  telephone  companies  are  author- 
ized by  statute  to  consolidate,  in  Kansas  (Gen. 
Stat.  S  1307),  Maryland  (Pub.  Laws,  p.  373, 
I  227),  Missouri  (Rev.  Stat.  {  1262),  New  Jer- 
sey (3  Gen.  Stat.  p.  3458,  {12),  New  York 
(Transp.  Corp.  Law.  |  104),  Ohio  (Stat,  f 
3470),  and  Texas  (Rev.  Stat.  chap.  7,  art. 
703). 

Certain  kinds  of  Insurance  companies  are  au- 
thorized by  statute  to  consolidate  in  Alabama 
(Code,  I  1110),  Connecticut  (Gen.  Stat.  U 
2880  et  $eq.,  {  2907),  Illinois  (Laws  1899,  p. 
177;  Stat.  p.  2250,  par.  146).  Indiana  (Laws 
1897,  chap.  172).  Missouri  (Rev.  Stat.  S  8096), 
New  Jersey  (Gen.  Stat.  p.  1773.  |  150),  New 
York  (Gen.  Stat.  Ins.  I^aw,  I  129;  Laws  1899, 
chap.  165),  and  Ohio  (Stat.  |  3671;  Laws  1900, 
p.  103). 

The  consolidation  of  mining  corporations  is 
authorized  by  statute,  in  Alabama  ((Mde.  S 
1147).  California  (Civ.  Code,  {  361),  Colorado 
<Stat.  I  586),  Michigan  (Comp.  L.  I  7015), 
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Montana  (Civ.  Code,  |  1015,  p.  869,  |  527). 
Nevada  (Comp.  L.  §  260,  Gen.  Stat.  If  281. 
283),  and  Ohio  (Stat.  |  3864). 

And  of  bridge  companies,  in  Indiana  (Stat. 
I  3556),  Kansas  (Gen.  Stat.  §{  843,  1404), 
Kentucky  (Stat.  Laws  1893,  chap.  145),  Mis- 
souri  (Rev.  Stat.  $  1353).  New  Jersey   (Laws 

1892,  chap.  253),  New  York  (Stat.  R.  R.  Law, 
f  70,  Transp.  Corp.  Law,  |  138),  and  Ohio 
(Stat.  S  3547). 

And  of  land  and  building  corporations,  build- 
ing and  loan  associations,  etc.,  in  Idaho  (Rev. 
Stat,  i  2804),  Indiana  (I^ws  1897,  chap.  184), 
Minnesota  (Stat.  {  2891).  Missouri  (Rev. 
Stat.  I  1376),  Montana  (Civ.  Code,  {  817),  and 
Ohio  (Laws  1893,  chap.  422;  Stat.  |  3836-27). 

And  of  gas   companies,   in   Alabama    (Laws 

1893,  chap.  295),  Illi^nols  (Laws  1897,  p.  177), 
New  Jersey  (Laws  1894,  chap.  30;  Gen.  Stat, 
p.  513,  I  261).  New  York  (Transp.  Corp.  Law, 
i  61,  subd.  3),  Ohio  (Laws  1900,  p.  315),  and 
Pennsylvania  (Pep.  &  L.  Dig.  p.  3227,  |  18). 

And  of  ditch  companies,  in  Colorado  (Anno. 
Stat.  I  572). 

And  of  electric,  etc.,  corporations,  in  Alabama 
(Laws    1893,    chap.    295),    New    Jersey    (Laws 

1894,  chap.  30;  Gen.  Stat.  p.  513,  |  261),  New 
York  (Transp.  Corp.  Law,  |  61,  subd.  3),  and 
Ohio  (Laws  1900,  p.  315). 

And  of  coke  companies,  in  Ohio  (Laws  1900, 
p.  315). 

And  of  banks,  in  Illinois  (Starr  &  C.  Anno. 
Stat.  chap.  16a.  par.  15,  |  12),  Michigan 
(Comp.  Law,  6143).  and  New  York  (Bkg.  Law, 
i  34;  Laws  1895,  chap.  382). 

And  of  road  corporations — macadamized, 
gravel,  plank,  and  turnpike  companies,  in  Ind- 
iana (Stat.  S  3662),  Missouri  (Rev.  Stat.  | 
1221),  New  Jersey  (3  Gen.  Stat.  p.  3242,  | 
137),  New  York  (Transp.  Corp.  Law,  S  138), 
and  Ohio  (Rev.  Stat.  |  3500). 

Also  of  hydraulic  companies,  in  Indiana 
(Stat.  S  3705). 

Of  corporations  formed  for  the  improvement 
of  navigation.  In  Indiana  (Stat.  |  4116),  and 
Wisconsin   (Stat,  i  1777). 

Of  canal  companies,  in  Colorado  (Stat.  p. 
666,  I  572),  Florida  (Rev.  Stat.  2248),  and 
Ohio  (Bates's  Anno.  Stat.  [3445-13]). 

Of  corporations  for  improvement  and  sale  of 
lands,  construction,  maintenance,  and  opera- 
tion of  hotels,  etc.,  in  New  Jersey  (Gen.  Stat, 
p.  984,  S  346). 

Of  quarrying  or  manufacturing  corporations, 
in  Alabama  (Code,  I  1147). 

Of  ore  reducing  or  tunneling  corporations,  in 
Colorado    (Stat,  f   586). 

Of  corporations  to  establish    ferries,    store 
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A.  269,  41  N.  W.  705;  Davi$  ▼,  New  York, 
14  N.  Y.  506,  67  Am.  Dec.  186. 

Messrs.  BallinKer,  Ronald,  St  Battle 
and  Allen  A  Allen,  for  respondents: 

Where  the  interest  of  the  appellant  in 
the  suhject-matter  of  an  action  has  ceased, 
his  appeal  will  be  dismissed. 

State  ex  rel.  Coiner  y.  ^Wickershcbm,  16 
Wash.  161,  47  Pac.  421 ;  State  ex  rel,  Dan- 
iels V.  Profiler,  16  Wash.  608,  48  Pac.  262; 
2  Ballinger's  Code  of  Washington,  §  6500; 
2  Enc.  PI.  &  Pr.  pp.  160,  161,  167. 

The  provisions  of  §  20,  relative  to  ex- 
tension of  time  of  a  franchise,  are  operative 
upon,  and  relate  to,  pre-existing,  as  well 
as  succeeding,  franchises. 

Sutherland,  Stat.  Constr.  272. 

If  the  city  council,  in  the  matter  of  at- 
tempting to  pass  said  ordinance  595,  was 
acting  contrary  to  and  in  utter  disregard 


and  violation  of  other  provisions  in  the 
city  charter,  and  inasmuch  as  the  grant  of 
a  franchise  constitutes  and  is  equivalent  to 
the  making  of  a  contract,  then,  and  in 
either  of  said  events,  the  rule  is  firmly  es- 
tablished that  the  respondents  are  entitled 
to  the  relief  sought  by  them  and  granted 
by  the  lower  court. 

2  Dill.  Mun.  Corp.  3d  ed.  p.  906,  S  914; 
Times  Puh.  Co.  v.  Everett,  9  Wash.  618, 
37  Pac.  695;  Davis  v.  New  York,  1  Duer, 
451 ;  2  Dill.  Mun.  Corp.  3d  ed.  p.  910;  People 
em  rel.  Negus  v.  Dioyer,  90  N.  i.  409;  Chroff 
V.  Bird-in-Hand-Tump.  Co.  128  Pa.  621,  5 
L.  R.  A.  661,  18  Atl.  431 ;  Roberts  v.  Louis- 
ville, 92  Ky.  96,  13  L.  R.  A  845,  17  S. 
W.  216;  People  ex  rel,  Davis  v.  Sturtevant, 
9  N.  Y.  271,  59  Am.  Dec.  636;  Paterson  d 
P.  Horse  R,  Co.  v.  Paterson,  24  N.  J.  Eq. 
158 ;  Spring  Valley  Watenvorks  v.  Bartlett, 


houses,  piers,  docks,  etc.,  in  New  Jersey  (Gen. 
Stat.  p.  980,  f  380). 

Of  distillers*  companleSp  in  South  Carolina 
<Laws  1894,  chap.  604). 

Of  meadow  companies  controlling  contiguous 
districts,  in  Pennsylvania  (Laws  1893,  chap. 
44). 

Of  business  corporations.  In  Louisiana  (Wolfs 
Rev.  L.  p.  151,  I  1),  and  New  York  (Bus.  Corp. 
Law,  I  8 ;  Laws  1895,  chap.  671). 

Corporations  engaged  in  the  same  general 
buslDess  are  authorised  generally  to  consoli- 
date, in  California  (Laws  1895,  chap.  183 
[co-operative  corporation]),  Colorado  (Anno. 
Stat.  9  625),  Illinois  (Stat.  p.  1032,  chap.  32, 
par.  65,  |  1),  Missouri  (Rev.  Stat.  I  1334), 
New  Jersey  (Gen.  Stat.  p.  991,  i  878),  New 
Yorlc  (Bus.  Corp.  Law,  I  8),  and  UUh  (Rev. 
Stat,  i  340). 

And  authority  to  corporations  generally  to 
consolidate,  is  given  by  statute  in,  Arkansas 
(Stat.  I  6319),  Kansas  (Gen.  Stat.  |  1372), 
Kentucky  (Stat.  I  555),  Maryland  (Pub.  Laws, 
p.  293,  I  39),  Nevada  (Gen.  Stat.  |  1075),  and 
New  Jersey  (Laws  1893,  chap.  67 ;  Laws  1896, 
chap.  932). 

And  miscellaneous  corporations  organized  for 
other  purposes  than  pecuniary  profit,  in  Penn- 
sylvania (Pep.  &  L.  Dig.  p.  969,  77). 

8.  Restriotive  statutes. 

There  has  been  prohibitory  legislation  In 
nearly  all  the  states  against  the  consolidation 
of  parallel  and  competing  lines  of  steam  rail- 
roads. 

The  late  enactments  to  this  effect  have  been. 
In  Arkansas  (SUt.  S|  6302,  6305),  Colorado 
(Stat,  li  n04,  631),  Connecticut  (Gen.  Stat. 
I  8-143),  Florida  (Rev.  Stat,  i  2248),  Georgia 
(Code,  II  2173,  2179),  Illinois  (Stat.  p.  3236, 
par.  23,  |  22,  p.  3241,  par.  88,  |  1,  p.  1035, 
par.  72,  |  8),  Kentucky  (Stat.  I  555),  Louisiana 
(Wolf's  Rev.  L.  p.  757,  |  1),  Michigan  (Comp. 
L.  p.  19C4  [0254]),  Minnesota  (Stat.  |  2716; 
Laws  1800,  chap.  220),  Mississippi  (Code,  H 
8560,  8587;  Laws  1898,  chap.  80),  Missouri 
(Rev.  Stat.  ||  1059,  1062),  Montona  (Civ.  Code, 
I  911),  Nebraska  (Comp.  Stat.  p.  810,  |  114), 
New  York  (Stat.  R.  R.  Law,  |  80;  Laws  1806, 
chaps.  267,  963),  North  Dakota  (Rev.  Code,  I 
2954),  Ohio  (Laws  1898,  p.  214).  Pennsylvania 
(Pep.  &  L.  Dig.  p.  92,  |  4),  South  Carolina 
(Laws  1894,  chap.  543),  Tennessee  (Code,  chap. 
188,  Laws  188T,  p.  167,  |  3).  Texas  (Civ.  Stat, 
art.  4246  ;  Rev.  Stat.  chap.  10,  art.  4529),  Utah 
(Rey.  Stat.  |  435),  Washington  (Code  &  Stat. 
I  4304),  West  Virginia  (Code,  p.  582,  {  53),  and 
Wisconsin  (Stat.  |  1838). 
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In  Texas,  following  a  provision  of  the  state 
Constltntion,  foreign  and  domestic  railroads  are 
forbidden  by  statute  (Rev.  Stat.  chap.  10,  p. 
900,  L.  1895,  I  4529)  to  consolidate  at  all^ 
while  Illinois  has  a  similar  statute  (Stat,  pb 
3249,  par.  56,  |  1). 

Illinois  has  a  separate  statute  prohibiting 
street  railways,  when  parallel  and  competing, 
from  consolidating.     Laws  1897,  p.  282. 

In  Florida  (Rev.  Stat.  I  2248).  and  Pennsyl- 
vania (Pep.  &  L.  Dig.  p.  92,  I  4—1894),  parallel 
and  competing  canal  companies  are  forbidden 
to  consolidate. 

As  are  also  such  telephone  and  telegraph  com- 
panies, in  Colorado  (Anao.  Stat.  |  631),  Mon- 
tana (Civ.  Code,  I  1002),  and  Pennsylvania 
(Pep.  &  L.  Dig.  p.  02,  art.  17,  |  4). 

Pennsylvania  (Pep.  ft  L.  Dig.  8492.  |  8> 
also  prohibits  the  consolidation  of  competing 
pipe  lines  for  transporting  oil. 

In  Maryland  railroads  are  forbidden  to  con- 
solidate unless  authorized  by  an  act  of  as- 
sembly.    Pub.  Gen.  Laws  1888,  p.  356,  |  178. 

In  Alabama  Insurance  companies  of  dissimi- 
lar character  may  not  consolidate.  Code,  | 
1115. 

And  combinations  and  pools  tending  to  defeat 
or  lessen  competition  in  Insurance  are  prohib- 
ited In  Georgia  (Laws  1892.  p.  206),  and  Vir- 
ginia (Laws  1808,  chap.  644). 

While  In  Tennessee  (Code  1895,  Laws  1889» 
chap.  70.  p.  211,  I  1)  local  companies  must  first 
bave  municipal  consent  to  consolidate. 

Besides  these  specific  acts,  prohibitory  legis- 
lation against  trusts,  combinations,  monopolies, 
etc.,  has  of  late  been  general  throughout  tha 
United  Statea  Alabama  (Code  1896,  ||  5557- 
59).  Arkansas  (Laws  1899,  chap.  41),  Califor- 
nia (Laws  1803,  chap.  19),  Florida  (Laws  1898, 
chap.  20),  Georgia  (Laws  1896.  pp.  68,  69), 
Illinois  (Laws  1897,  p.  208),  Indiana  (Laws 
1899,  chap.  148),  Iowa  (Laws  1896,  chap.  22 
Tagalnst  combinations  to  fix  insurance  rates]), 
Kansas  (I^ws  1897.  chap.  265;  1899,  chap. 
298),  Kentucky  (Stat.  1899,  |  3915),  Louisiana 
(Laws  1900,  chap.  110),  Maine  (Laws  1899,. 
chap.  266,  |  1),  Michigan  (Laws  1899,  chap. 
255),  Minnesota  (Laws  1899,  chap.  359),  liis- 
slssippi  (1900,  chap.  88),  Missouri  (Laws  1000» 
pp.  814,  316,  318,  320),  Montana  (Penal  Code, 
11  821,  825),  Nebraska  (Laws  1897.  chapa  79, 
80),  Nevada  (Comp.  L.  1900,  I  1034).  New 
Mexico  (Laws  1899,  chap.  50),  New  York  (1897» 
chap.  888;  1899,  chaps.  690,  727).  North  Caro- 
lina (Laws  1899,  chap.  666),  North  DakoU 
(Penal  Code,  chap.  51.  |i  7480  et  seq.;  Laws 
1807,  chap.  141;  1895,  |  8021),  Oklahoma 
(Stat.   1893,  chap.  83,  p.  1162),  Ohio   (Law* 
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8  Sawy.  655,  16  Fed.  615;  Inoin  ▼.  Leu?i$, 
60  Miss.  363;  Cinainnati  Street  R,  Co,  v. 
Smith,  29  Ohio  St.  291;  15  Am.  &  Eng. 
Enc.  Law,  1099;  Crampton  v.  Zabriakie, 
101  U.  S.  601,  25  L.  ed.  1070. 

Not  only  is  the  issuance  of  an  injunction 
the  proper  remedy,  but  there  is  then  pre- 
cluded the  possibility  of  appellants  claim- 
ing an  estoppel. 

Spokane  Street  R.  Co,  v.  Spokane  Falls, 
6  Wash.  621,  33  Pac.  1072. 

The  privilege  of  acquisition  by  said  ap- 
plicants of  other  existing  street  railways, 
and  the  provision  of  the  proposed  ordinance 
505  that  such  acquisition  should  be  equiva- 
lent to  new  construction,  rendered  it  fairly 
certain  in  the  minds  of  the  city  council  that 
no  one  other  than  the  applicants  could 
safely  bid  upon  the  proposed  ordinance,  and 
that  it  was  their  intention  to  pass  the  ordi- 


nance in  favor  of  Lowman  and  Furth,  in- 
serting at  that  time  the  percentage  pro- 
posed by  them  to  be  paid. 

A  usage  contrary  to  the  terms  of  a  stat- 
ute is  void. 

27  Am.  &  Eng.  Enc.  Law,  798. 

The  provisions  of  §  13  of  the  city  char- 
ter involved  in  this  case  expressly  require 
that  no  bill  for  the  grant  of  any  franchise 
shall  be  finally  passed  within  thirty  days 
after  its  introduction,  until  it  has  been 
published  in  the  official  newspaper  of  the 
city  at  the  expense  of  the  applicant  for  ten 
days  daily.  If,  therefore,  the  same  is 
amended  upon  final  passage,  and  not  again 
republished  as  amended,  there  is  neither 
literal  nor  substantial  compliance  with  the 
provisions  of  §  13,  for  the  reason  that  the 
same  is  never  published  as  passed* 


1808,  p.  143:  1000.  pp.  165.  299).  South  Caro- 
lina  (Laws  1897.  chap.  265:  1898,  chap.  487; 

1899,  chap.  39),  South  Dakota  (Laws  1897, 
chap.  94),  Tennessee  (Laws  1897.  chaps.  98, 
94),  Texas  (Iaws  1899.  chaps.  146,  172,  arts. 
5313  ci  9eq,  title  108).  Utah  (Laws  1896,  chap. 
39:    Rev.    Stat.    H    1752-60).    Virginia    (Laws 

1900,  chap.  680).  Washington  (Laws  1897.  chap. 
66;,  Wisconsin  (Laws  1893,  chap.  219;  1897, 
chap.  357;  Stat.  chap.  86,  |§  1791i,  et  aeq,), 

8.  Interpretation,  ajtplication,  and  eon$truction, 

Ont  of  statutes  relating  to  corporate  consoli- 
dation much  litigation  has  arisen.  In  but  few 
of  the  cases,  however,  has  the  right  to  consoli- 
date been  directly  questioned,  or,  if  challenged, 
passed  upon.  The  courU  have  chieflj  been  con- 
cerned to  decide  whether  the  procedure  to  effect 
consolidation  was  regular,  what  the  status  of 
the  consolidating  and  consolidated  companies 
was  after  consolidation  had  taken  place,  what 
was  the  effect  npon  the  rights  of  the  state ;  of 
the  members,  actual  or  potential ;  of  persons 
having  contractual  or  other  relations  with  the 
old  or  the  new  corporations ;  and  of  the  public 
at  large. 

Kven  the  cases  where  the  courts  have  been 
called  upon  to  say  whether  the  consolidating 
parties  were  within  or  without  the  terms  of  the 
controlling  statute  are  of  little  general  value, 
since  they  frequently  depend  upon  language, 
rules,  or  public  policy  peculiar  to  the  statute 
Itself,  the  forum  construing  it  or  the  Jurisdic- 
tion In  which  it  is  law. 

It  is  in  the  light  of  these  considerations  that 
the  following  cases  are  to  be  read. 

Am  an  outcome  of  the  necessity  for  concentra- 
tion of  administration  and  the  demand  of  the 
public  for  increased  efficiency  of  service  In  rail- 
roads crossing  state  lines  and  sometimes  states 
themselves  ha>e  arisen  state  statutes  author- 
ising the  consolidation  of  domestic  with  foreign 
lines. 

In  view  of  the  limitations  of  state  power  and 
jurisdiction,  the  entity  evolved  from  such  a 
union  Is  an  anomaly. 

A  corpotation  thus  formed  may  mortgage  Its 
whole  property,  and  such  a  mortgage  may  be 
totecloeed.  Racine  &  M.  R.  Co.  v.  Farmers* 
Loan  &  T.  Co.  49  111.  881,  95  Am.  Dec.  595. 

lint  if  such  foreclosure  Is  had  In  one  state 
It  Is  ineffectoal  to  pass  title  to  the  mortgaged 
property  in  the  other.  Pittsburgh  &  S.  L.  R. 
Ca  V.  Rothschild  (Pa.)  4  Cent.  Rep.  107. 

A  state  has  plenary  power,  subject  only  to 
eonstitutional  restraints,  in  creating  domestic 
corporations,  and  by  its  legislature  Is  compe- 
tent In  cousolidatlon  acta  to  say  what  shall  be 
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the  status  of  domestic  corporations  consolidat- 
ing and  of  the  consolidated  company  as  well ; 
but  when  a  consolidated  company  is  made  up 
of  foreign  as  well  as  domestic  corporations,  its 
corporate  powers  and  life  are  derived  from 
other  states  as  well,  and  the  power  of  one  state 
is  limited  to  conferring  upon  its  own  corpora- 
tions authority  to  consolidate  with  those  of 
other  states  provided  such  other  states  give 
like  authority  to  their  corporatlona  People  v. 
New  York,  C.  &  St.  L.  R.  Co.  129  N.  Y.  474,  15 
L.  R.  A.  82,  29  N.  E.  969;  Qulncy  Railroad 
Bridge  Co.  v.  Adams  County,  88  IlL  615 ;  Mon- 
roe V.  Fort  Wayne,  J.  &  S.  R.  Co.  28  Mich.  272. 

When  a  consolidation  of  a  domestic  and  for- 
eign corporation  has  l>een  agreed  upon,  and  the 
articles  of  consolidation  are  tendered  to  the 
secretary  of  one  of  the  states  for  filing  pursuant 
to  the  requirements  of  the  controlling  statute, 
but  are  withdrawn  upon  his  demanding  payment 
of  the  fees,  the  state  has  no  cause  of  action 
to  recover  such  fees.  State  v.  Chicago  ft  B.  I. 
R.  Co.  145  Ind.  229,  43  N.  B.  226. 

The  statute  of  one  state  has  no  application 
to  the  constituent  corporation  created  by  an- 
other. Monroe  v.  Fort  Wayne,  J.  ft  8.  R.  Co. 
28  Mich.  272. 

The  power  of  two  or  more  states  to  authorize 
by  legislation  their  respective  corporations  to 
unite  in  one  is  unquestioned.  Cooper  v.  Cor- 
bin,  106  111.  224. 

Such  a  consolidation  is  usually  conditional 
upon  the  formation  by  the  consolidated  compa- 
ny of  a  continuous  and  connected  line,  crossing 
the  state  boundary.  State  e»  rel.  Leese  v.  Chi- 
cago, B.  ft  Q.  R.  Co.  26  Neb.  166,  2  L.  R.  A. 
564,  41  N.  W.  125 ;  Taylor  v.  Atlantic  ft  G.  W. 
R.  Co.  57  How.  Pr.  26 ;  People  v.  Boston,  H.  T. 
ft  W.  R.  Co.  12  Abb.  N.  C.  230. 

And  each  state  treats  the  consolidated  com- 
pany within  its  own  territory  as  a  domestic 
corporation.  Peters  v.  Boston  ft  M.  R.  Co.  114 
Mass.  127 ;  State  em  rel.  Leese  v.  (Hilcago,  B.  ft 
Q.  R.  (}o.  25  Neb.  156,  2  L.  R.  A.  564,  41  N.  W. 
125. 

As  has  already  been  seen,  the  states  generally 
forbid  parallel  and  competing  railroads  to  con- 
solidate, whatever  may  be  thought  of  the  wis- 
dom or  expediency  of  prohibiting  the  consolida- 
tion of  parallel  and  competing  lines  of  railroad, 
for  It  has  been  doubted  (Manchester  ft  L.  R.  Co. 
V.  Concord  R.  Corp.  66  N.  H.  100,  9  L.  R.  A. 
689,  3  Intera  Com.  Uep.  319,  20  Ati.  383),  the 
I>owcr  of  the  state  to  do  so  has  been  directly 
upheld  in  a  great  many  cases.  Hafef  v.  Cin- 
cinnati, 11.  ft  D.  R.  Co.  29  Ohio  L.  J.  68 :  State 
es  rel.  Leese  v.  Atchison  ft  N.  R.  Co.  24  Neb. 
143,  38  N.  W.  43;  Gulf,  C.  ft  . 
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Gilman  ▼.  Milwaukee,  61  Wis.  588,  21  N. 
W.  643. 

Fullerton,  J.,  delivered  the  opinion  of 
the  court: 

Article  4  of  the  charter  of  the  city  of 
Seattle  contains,  among  others,  the  follow- 
ing provisions: 

**Sec.  1.  All  legislative  power  of  the  city 
of  Seattle  shall  be  vested  in  a  mayor  and  a 
city  council." 

**Sec.  10.  Every  legislative  act  of  said 
city  shall  be  by  ordinance.  Every  ordi- 
nance shall  be  clearly  entitled  and  shall  con- 
tain but  one  object,  which  shall  be  clearly 
expressed  in  its  title.     .     .     .'* 

"Sec.  13.  ...  No  bill  for  the  grant 
of  any  franchise  shall  be  finally  passed 
within  thirty  days  after  its  introduction, 
nor  until  it  has  been  published  in  the  offi- 


cial newspaper  of  the  city  at  the  expense 
of  the  applicant  for  ten  days  daily." 

"Sec.  18.  The  city  council  shall  have 
power  by  ordinance  and  not  otherwise: 
.  .  .  Ninth.  To  authorize  or  prohibit  the 
locating  and  constructing  of  any  railroad 
or  street  railroad  in  any  street,  alley,  or 
public  place  of  the  city,  and  to  prescribe 
the  terms  and  conditions  upon  which  any 
such  railroad  or  street  railroad  shall  be 
located,  operated,  or  constructed;  to  pro- 
vide for  the  alteration,  change  of  grade,  or 
removal  thereof;  to  regulate  the  moving 
and  operation  of  railroad  and  street  rail- 
road trains,  cars,  and  locomotives  within 
the  corporate  limits  of  the  city;  and  to 
provide  for,  and  it  shall  be  the  duty  of  the 
council  by  ordinance  to  provide  for,  the  pro- 
tection of  all  persons  and  property  against 


State.  72  Tex.  404,  1  L.  R.  A.  840,  2  Inters. 
Com.  Rep.  335,  10  S.  W.  81 ;  East  Line  &  R. 
River  R.  Co.  v.  Rushing,  60  Tex.  306,  6  S.  W. 
«34;  Pennsylvania  R.  Co.  v.  Com.  (Pa.)  4 
Cent.  Rep.  495,  7  Atl.  368 ;  Gyger  v.  Philadel- 
phia City  Pass.  R.  Co.  136  Pa.  96,  »ub  nom. 
Montgomery  v.  Philadelphia  City  Pass.  R.  Co. 
0  L.  R,  A.  369,  20  Atl.  399 ;  Currier  v.  Concord 
R.  Corp,  48  N.  H.  321 ;  Texas  &  P.  R.  Co. 
Southern  P.  R.  Co.  41  La.  Ann.  970,  6  So.  888 ; 
Louisville  &  N.  R.  Co.  v.  Kentucky,  161  U.  8. 
677.  40  L.  <yl.  849,  16  Sup.  Ct.  Rep.  714. 

In  the  case  of  railroads  operating  in  different 
states,  this  power  has  been  challenged  on  the 
ground  that  its  exercise  was  an  Interference 
with  the  exclusive  right  reserved  to  Congress 
in  the  United  States  Constitution  to  regulate 
interstate  commerce. 

It  is  held  otherwise.  Boardman  v.  Lake 
Shore  &  M.  S.  R.  Co.  84  N.  Y.  157 ;  Ashley  v. 
Ryan,  49  Ohio  St.  504,  31  N.  E.  721 ;  Louisville 
&  N.  R.  Co.  V.  Kentucky,  161  U.  S.  677,  40  L. 
ed.  849,  16  Sup.  Ct.  Rep.  714. 

Again,  the  power  to  consolidate  conferred 
upon  domestic  and  foreign  railroads,  or  domes- 
tic lines  alone,  usually  is  conditioned  upon  their 
being  neither  parallel  nor  competing,  upon 
their  forming,  when  consolidated,  a  continuous 
line  for  the  passage  of  cars  without  break  of 
gauge  or  Interruption,  and  in  case  of  the  union 
of  a  domestic  with  a  foreign  company  that  the 
latter  be  of  an  adjoining  state  and  tbf  two  con- 
nect at  tlie  state  line.  State  ex  rel.  Houck  v. 
Lesueur,  145  Mo.  322,  46  S.  W.  1075 ;  State  cw 
rel.  Lecse  v.  Atchison  &  N.  R.  Co.  24  Neb.  143, 
:s8  N.  W.  43 ;  and  see  Continental  Trust  Co.  v. 
Toledo,  St.  L.  &  K.  C.  R.  Co.  82  Fed.  642,  86 
Fed.  929,  36  C.  C.  A.  155,  95  Fed.  497. 

But  it  is  not  always  easy  to  determine  wheth- 
er in  any  given  case  the  railroads  proposing  to 
-consolidate  are  permitted  or  forbidden  to  do  so. 

For  instance,  an  Ohio  statute,  which  author- 
ized any  domestic  railroad  to  consolidate  with 
any  railroad  in  an  adjoining  state  so  as  to  form 
a  continuous  line,  was  held  sufficient  warrant 
to  enable  a  consolidated  Ohio  and  Indiana  road 
to  further  consolidate  with  Illinois  compa- 
nies; the  phrase  "adjoining  state"  being  de- 
fined as  meaning  a  state  adjoining  that  in  which 
the  line  of  the  railroad  ran,  and  not  necessar- 
ily limited  to  states  adjoining  Ohio.  Adalbert 
College  V.  Toledo,  W.  &  W.  R.  Co.  3  Ohio  N.  P. 
15  ;  and  see  Union  Trust  Co.  v.  New  York,  C.  ft 
St.  L.  R.  Co.  17  Ohio  L.  J.  176. 

The  word  'parallel,"   in  statutes  forbidding 
•such  railroads  to  consolidate,  is  not  used  in  its 
mathematical    sense  alone.     People  v.   Boston^  I 
H.  T.  &  W.  R.  CO.  12  Abb.  N.  C.  230. 
/.2  L.  R.  A. 


As  where  two  railroads  having  termini  at 
opposite  ends  of  Lake  Erie,  and  converging  at 
Cincinnati,  were  deemed  both  parallel  and  com- 
peting.    State  V.  Vanderbilt,  37  Ohio  8L  590. 

So.  too,  railroads  are  considered  competing 
when  they  reach  competing  points,  even  when 
they  do  so  through  trackage  contracts  with  oth- 
er lines,  and  do  not  actually  cut  rates.  Hafer 
V.  Cincinnati,  H.  &  D.  R.  Co.  29  Ohio  L.  J.  68. 

A  special  act  empowering  a  railroad  to  lease 
any  other  connecting  road  in  a  restricted  terri- 
tory is  not  qualified  by  a  general  statute  pro- 
hibiting the  merger  or  consolidation  of  parallel 
and  competing  linea  Wallace  v.  Long  Island 
R.  Co.  12  Hun,  460. 

The  courts  have  also  been  called  upon  to  de- 
cide what  is  or  is  not  a  "continuous"  line  of 
railroad  within  the  meaning  of  consolidation 
acts.  They  have  declared  that  railroads  are 
connecting  so  as  to  form  a  continuous  line  when 
they  have  common  termini  In  a  station  in  the 
same  city  owned  by  a  union  company  of  which 
they  form  part,  and  may  therefore  consolidate 
If  not  parallel  or  competing.  Burke  v.  Cleve- 
land, C.  C.  &  I.  R.  Co.  22  Ohio  L.  J.  11. 

But  that  they  do  not  form  a  continuous  line 
^hen  terminating  in  the  same  city  from  diflPer- 
cnt  points  and  only  connected  by  leased  roada 
State  V.  Vanderbilt,  87  Ohio  St.  590. 

That  In  the  New  York  statute  (Laws  1876. 
chap.  108),  by  the  word  "continuous"  is  meant 
simply  without  interruption  in  space,  so  that 
when  directors  acting  In  good  faith  change  a 
terminus  of  their  road  in  order  to  effect  a  con- 
solidation of  It  the  resulting  consolidation  is 
valid.  People  v.  Brooklyn,  F.  &  C.  I.  R.  Co.  12 
N.  Y.  Week.  Dig.  375. 

But  ihat  under  the  statutes  of  the  same  state 
authorizing  the  consolidation  of  continuous 
railroads  it  is  not  enough  that  trains  may  run 
from  either  end  of  either  branch  without  Inter- 
ruption to  either  end  of  the  main  line,  but  that, 
besides  connecting  the  road  must  continue  sub- 
stantially In  the  same  general  direction  connect- 
ing two  principal  points.  People  v.  Boston,  H. 
T.  &  W.  IL  Co.  12  Abb.  N.  C.  230. 

That  the  line  must  run  In  the  same  general 
direction  to  be  considered  continuous.  Is  the  rul- 
ing in  East  Line  &  R.  River  R.  Co.  v.  Rushing, 
69  Tex.  314,  6  S.  W.  834.— but  in  that  state  the 
road  Joined  to  the  first  to  make  it  a  continuous 
line  must  further  be  such  that  it  might  con- 
stitute a  part  of  the  road  the  original  company 
was  authorized  to  construct,  use,  and  operate. 
East  Line  &  R.  River  R.  Co.  v.  State,  75  Tex. 
434.  12  S.  W.  600. 

It  has  been  a  question  also  upon  which  the 
courts  have  not  always  agreed,  even  when  con- 
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injury  in  the  nae  of  any  such  railroad  or 
«treet  railroad,  or  car  thereof." 

"Sec.  20.  Every  grant  of  a  franchise, 
right,  or  privilege  shall  be  subject  to  the 
right  of  the  city  council  at  any  time  there-' 
after  to  repeal,  phange,  or  modify  the  said 
grant,  if  the  franchise  granted  thereby  is 
not  operated  in  accordance  with  the  provi- 
sions thereof  or  at  all,  and  every  ordinance 
making  such  grant  shall  contain  a  reserva- 
tion of  the  right  of  the  city  council  to  so 
repeal,  amend,  or  modify  said  ordinance. 
When  any  right,  privilege,  or  franchise  has 
been  granted,  and  has  been  accepted,  the 
city  council  shall  not  extend  the  time  for 
which  such  right,  privilege,  or  franchise  is 
granted  until  within  three  years  of  the  ex- 
piration of  the  time  for  which  such  right, 
privilege,  or  franchise  is  granted." 

"Sec.  22.  No  exclusive  franchise  or  privi- 


lege shall  be  granted  for  the  use  of  any 
street,  alley,  or  highway  or  other  public 
place  or  any  part  thereof. 

"Sec.  23.  The  city  council  shall  not  grant 
authority  to  construct  a  street  railway  or 
lay  down  street  railroad  tracks  upon  or 
over  any  of  the  streets  of  said  city,  except 
in  manner  and  on  the  terms  following,  that 
is  to  say:  Upon  the  application  being 
made  to  the  city  council  for  authority  to 
construct  and  operate  a  street  railway  along 
and  upon  any  of  said  streets,  the  city  coun- 
cil shall,  by  resolution,  determine  whether 
such  franchise,  or  any  part  thereof,  shall 
be  granted,  and  after  such  determination' 
shall  cause  notice  of  such  application  and 
resolution  to  be  published  for  ten  days  in 
the  city  official  newspaper,  at  the  expense  of 
the  applicant,  and  shall  in  such  notice  speci- 
fy the  route  over  and  along  which  it  pro- 


siderlng  similar  language  in  the  statutes  under 
review,  whether  or  not  the  right  of  consolida- 
tion extended  to  projected  roads,  or  accrued 
only  after  eoastruction  was  completed. 

The  following  cases  sustained  the  validity  of 
a  consolidation  of  uncompleted  roads:  Com. 
69  rek  Atty.  Gen.  ▼.  Atlantic  &  G.  W.  R.  Co. 
53  Pa.  9;  Livingston  County  v.  First  Nat. 
Bank,  128  U.  S.  102,  32  L.  ed.  359,  9  Sup.  Ct. 
Rep.  18 ;  Bohmer  v.  Haffen,  161  N.  Y.  390,  55 
N.  B.  1047 ;  Union  Trust  Co.  v.  New  York,  C.  & 
St.  L.  R.  Co.  17  Ohio  L.  J.  176. 

While  the  contrary  was  held  in  Clarke  T. 
Omaha  &  S.  W.  R.  Co.  4  Neb.  459. 

In  Indiana  it  is  not  a  good  objection  to  a 
corporate  consolidation  that  one  of  the  constit* 
uent  companies  was  organized  with  a  view  to 
the  consolidation.     Hill  v.  Nishet,  100  Ind.  341. 

The  courts  are  In  no  better  accord  upon  the 
<luestion  whether  the  power  of  consolidation  is 
exhausted  by  a  single  consolidation  so  that  a 
new  grant  of  authority  is  necessary  if  further 
consolidation  Is  desired,  as  was  decided  in  Mor- 
rill V.  Smith  County,  89  Tex.  529,  36  S.  W. 
56,  or  whether,  when  a  general  right  to  con- 
solidate is  once  conferred,  it  may  be  repeatedly 
exercised  wlthont  further  authority,  as  was 
decided  in  Taylor  v.  Atlantic  &  G.  W.  R.  Co. 
57  How.  Pr.  26,  and  was  recognized  in  Contin- 
ental Trust  Co.  V.  Toledo,  St.  L.  &  E.  C.  R.  Co. 
82  Fed.  642. 

There  have  t>oen  some  cases  of  construction 
of  particular  parts  of  consolidating  statutes 
with  respect  to  the  special  circumstances  in- 
volved that  may  profitably  be  noticed  as  cast- 
ing light  upon  some  points  likely  to  arise  here- 
after. 

In  one  case  it  was  held  that  the  general  cor- 
poration law  of  the  state,  authorizing  a  certain 
namt>er  of  persons  to  form  a  corporation,  ap- 
plied to  natural  persons  only,  and  that  corpora- 
tions— ^artificial  persons — therefore  did  not 
come  within  its  terms.  Factors  &  Traders'  Ins. 
Co.  T.  New  Harbor  Protection  Co.  87  La.  Ann. 
233. 

And  In  another  that  private  corporations 
may  be  organized  for  any  purpose  that  individ- 
uals may  lawfully  associate  themselves  for, 
and  as  individuals  may  lawfully  combine  to 
buy,  sell,  and  deal  in  stocks,  bonds,  and  securi- 
ties, a  corporation  may  be  formed  to  do  so, 
and  when  formed  may  hold  stock  in  other  cor- 
porations and  consent  to  consolidation  like  any 
other  stockholder.  Market  Street  R.  Co.  ▼. 
Hellman,  109  Cal.  571,  42  Pac.  225. 

A  statute  authorizing  manufacturing  corpo- 
rations to  consolidate  includes  electric  light 
52  L.  R.  A. 


and  power  companies.  Beggs  v.  Edison  Elec- 
tric Illuminating  Co.  96  Ala.  295,  11  So.  381. 

A  statute  authorizing  the  consolidation  of  a 
railroad  purchased  as  an  entirety  at  a  Judicial 
sale  was  held  to  include  a  road  purchased  by 
a  single  purchaser  on  foreclosure,  and  conveyed 
to  him  by  a  single  deed,  where,  though  the  sale 
was  had  at  one  time  and  place.  It  was  had  in 
two  divisions  under  separate  mortgages  cover- 
ing two  consolidated  roads,  and  included  a  con- 
tinuous line  owned  in  part  by  the  united  com- 
panies and  in  part  by  an  independent  corpora- 
tion. Continental  Trust  Co.  v.  Toledo,  St.  L. 
&  K.  C.  R.  Co.  82  Fed.  642. 

A  question  arose  in  Louisiana,  under  a  stat- 
ute of  that  state,  as  to  the  right  of  two  corpo- 
rations in  New  Orleans,  organized  to  supply 
light  to  the  city,  to  consolidate,  where,  so  it 
was  contended,  the  charter  of  one  expired  by 
limitatlonf  while  the  other  began  at  the  same 
date. 

The  court  in  the  first  instance  sustained  the 
contention,  and  held  that  they  could  not  be  con- 
solidated. New  Orleans  Gaslight  Co.  v.  Louis- 
iana Light  &  Heat  Producing  &  Mfg.  Co.  4 
Woods,  90,  11  Fed.  277. 

But  on  appeal  the  supreme  court  did  not 
agree  in  holding  that  the  beginning  of  one  cor- 
porate existence  and  the  ending  of  the  other 
were  synchronous,  and  reversed  the  Judgment. 
New  Orleans  Gaslight  Co.  v.  Louisiana  Light  ft 
H.  P.  &  Mfg.  Co.  115  U.  S.  050,  29  L.  ed.  516, 
6  Sup.  Ct.  Rep.  252. 

A  statute  authorizing  turnpike  companies  or- 
ganized prior  to  its  enactment  to  consolidate 
does  not  warrant  the  consolidation  of  subse- 
quently organized  ones.  Shelbyville  &  R. 
Tump.  Co.  V.  Barnes,  42  Ind.  498. 

But  a  limitation  in  a  statute  that  no  more 
than  two  corporations  "now  existing"  In  the 
same  business  and  vicinity  shall  be  consolidated 
will  not  prevent  a  lawful  consolidation  of  two 
previously  organized  companies  with  a  number 
of  subsequently  organized  ones,  although  in  the 
Interim  such  limitation  has  been  repeated  in 
an  amendatory  act.  Barrows  v.  People's  Gas- 
light ft  C.  Co.  75  Fed.  794. 

Proceedings  to  consolidate,  duly  begun,  under 
a  statute  repealed  while  they  are  In  progress, 
may  be  carried  through  to  completion  under  the 
saving  clause  In  the  repealer.  Cameron  v. 
New  York  ft  Mt.  V.  Water  Co.  133  N.  Y.  336, 
31  N.  E.  104. 

When  a  corporation  claims  a  right  or  privi- 
lege not  accorded  by  common  law  or  any  gen- 
eral statute,  but  asserted  under  a  private  act 
for  the  claimant's  special  benefit,  it  must,  both 
by  plea  and  proof,  bring  itself  elearly  within 
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poses  to  grant  such  franchise,  and  shall 
offer  to  grant  the  same  to  the  person,  com- 
pany, or  corporation  who  will  pay  for  the 
franchise  the  highest  percentage  annually  of 
gross  receipts,  but  not  less  than  two  per 
cent  per  annum.  Bidding  for  such  fran- 
chise must  be  in  accordance  with  the  pro- 
visions of  this  charter  in  relation  to  bids 
made  to  the  board  of  public  works,  so  far 
as  such  provisions  may  be  applicable,  and 
the  city  council  may  reject  any  and  all 
bids,  and  may  refuse  to  grant  a  franchise 
for  any  part  of  the  route  for  which  the  ap- 
,  plication  was  made.  Each  bid  must  be  ac- 
companied by  a  certified  check,  payable  to 
the  order  of  the  city  comptroller,  for  the 
sum  of  one  thousand  dollars,  and  the 
amount  of  the  check  shall  be  forfeited  and 
paid  to  the  city  in  case  the  successful  bid- 
der shall  fail  to  accept  the  franchise,  and 


upon  acceptance  the  sum  so  paid  shall  be 
credited  to  the  grantee  on  account  of  per- 
centages. The  same  method  of  procedure 
shall  obtain  in  case  of  the  extension  of 
such  franchise  or  any  existing  franchises. 
It  shall  be  the  duty  of  the  city  council 
to  incorporate  in  every  such  franchise  or 
amended  franchise  efficient  pro\isions  for 
the  compulsory  arbitration  of  all  disputes 
arising  between  the  grantee  therein  and  his 
or  its  successors  or  assigns,  and  his,  its  or 
their  employees  as  to  any  matter  of  em- 
ployment or  wa^es,  unless  upon  submission 
to  the  electors  of  the  city,  a  majority  of  the 
electors  voting  upon  the  question  submitted* 
shall  assent  to  the  granting  of  such  fran- 
chise without  such  provision." 

It  appears  from  the  record  that  on  Apri! 
24,  1899,  the  appellants  made  application  to 
the  city  council  for  authority  to  construct 


the  purview  of  the  act.  East  Line  ft  R.  River 
R.  Co.  V.  Rushing,  69  Tex.  314,  6  S.  W.  884. 

In  denying  corporate  power  to  buy  and  hold 
stock  In  other  corporations,  claimed  by  virtue 
of  the  contents  of  the  organization  certificate 
framed  under  a  general  act  authorizing  the 
formation  of  corporations  for  any  lawful  busi- 
ness, the  court  of  last  resort  in  Illinois  said 
that  unlawful  In  that  connection  meant  not 
only  that  which  was  malum  in  ae  or  malum  pro- 
hibitum, but  as  well  ultra  vires  acts,  powers, 
and  contracts,  and  powers  not  given  In  the  law 
could  not  be  exercised  merely  by  setting  them 
out  in  the  certificate  as  among  the  purposes  of 
the  Incorporation.  People  c»  rel,  Peabody  v. 
Chicago  Gas  Trust  Co.  130  111.  268,  8  L.  R.  A. 
407,  22  N.  E.  798. 

In  New  York  it  was  held,  concerning  a  statute 
authorizing  railroads  generally  to  consolidate 
<LawB  1869,  chap.  917),  that  a  provision  ex- 
cluding street  railways  from  Its  operation  there- 
in contained  (|  7),  was  repealed  by  implication 
by  a  later  act  (Laws  1875,  chap.  108),  since  the 
enactment  of  which  street  railways  might  con- 
solidate upon  the  same  statutory  terms  and 
conditions  as  other  railroads.  Re  Washington 
Street  Asylum  ft  P.  R.  Co.  115  N.  T.  442,  22  N. 
E.  356. 

In  Pennsylvania  there  has  been  a  difference 
of  opinion  in  the  courts  as  to  whether  or  not 
street  railroads  were  included  in  acts  author- 
izing railroads  generally  to  cozisolldate.  In 
Philadelphia  v.  Thirteenth  ft  F.  Streets  Pass. 
R.  Co.  8  Phila.  648;  and  Com.  v.  Pennsylvania 
ft  W.  R.  Co.  17  Phlla.  609,  it  was  held  that  the 
general  act  (P.  L.  702,  May  16,  1861)  did  not 
include  or  apply  to  street  railways.  A  distinc- 
tion was  drawn  between  the  words  "railroad" 
and  "railway"  and  the  former  was  held  to  em- 
brace only  steam  lines  transporting  both  freight 
and  passengers  between  more  or  less  distant 
places,  while  the  latter  Included  lines  on  streets 
and  highways  for  the  Interurban  and  suburban 
carriage  of  passengers  only.  But  the  supreme 
court  of  Pennsylvania  was  unable  to  find  any 
such  distinction,  and  held  the  words  "rail- 
road" and  "railway"  synonymous,  and  hence 
that  street  railways  were  included  in  the  gener- 
al statute  referred  to.  Hestonville,  M.  ft  F. 
Pass.  R.  Co.  V.  Philadelphia,  89  Pa.  210 ;  Mill- 
vale  V.  Evergreen  R.  Co.  131  Pa.  1,  7  L.  R.  A. 
369,  18  Atl.  993. 

e.  Common  law. 

Being  a  mere  creature  of  the  statute,  a  cor- 
poration can  exercise  no  powers  except  those 
conferred  by  law,  or  which  are  essential  to  its 
existence.  Perrine  v.  Chesapeake  ft  D.  Canal 
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Co.  9  How.  172.  13  L.  ed.  92 ;  Houston  ft  T.  C. 
R.  Co.  V.  Shirley,  54  Tex.  125 ;  Taylor  v.  Atlan* 
tic  ft  G.  W.  R.  Co.  67  How.  Pr.  26. 

No  rule  is  better  established  than  thia  State 
V.  Consolidation  Coal  Co.  46  Md.  1. 

The  charter  measures  the  corporate  powers* 
and  only  what  It  authorizes  can  be  done  under 
it.  The  corporation  may  not  do  an  act  merely 
because  it  Is  not  prohibited.  Mai  lory  v.  Han- 
aur  Oil  Works,  86  Tenn.  598,  8  S.  W.  896. 

And  chartered  powers  must  be  strictly  con- 
strued. Planters*  Bank  v.  Sharp,  6  How.  801, 
12  L.  ed.  447,  Woodbury,  J. 

All  doubts  regarding  the  authority  granted 
a  corporation  are  to  be  resolved  against  It,  and 
a  surrender  of  the  power  of  the  legislature  in 
any  matter  of  public  concern  must  never  be 
presumed  from  uncertain  or  equivocal  expres- 
sions. Louisville  ft  N.  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  40  L.  ed.  849,  16  Sup.  Ct.  Rep.  714 ; 
People  V.  Boston,  H.  T.  ft  W.  R.  Co.  12  Abb.  N. 
C.  230. 

The  statute  is  the  sole  source  of  a  consoli- 
dated corporation's  existence,  and  until  Its  re- 
quirements have  been  complied  with  the  con- 
solidated body  cannot  act.  Peninsular  R.  Co. 
V.  Tharp,  28  Mich.  506. 

The  power  to  create  a  corporation  is  a  branch 
of  sovereignty,  and  cannot  be  assigned  without 
legislative  sanction.  Memphis  Water  Co.  v. 
Magens,  15  Lea,  37. 

Corporations  have  no  power  at  common  law 
to  ronsolldate  or  form  partnerships.  New  York 
ft  S.  Canal  Co.  v.  Fulton  Bank,  7  Wend.  412: 
Whittenton  Mills  v.  Upton,  10  Gray,  582.  71 
Am.  Dec.  681 :  People  v.  North  River  Sugar 
Ref.  Co.  121  N.  Y.  582,  9  L.  R.  A.  S3,  24  N.  B. 
834. 

It  is  not  to  be  presumed  that  consolidations 
are  favored.  On  the  contrary,  legislatures  usu- 
ally hedge  the  privilege  about  with  conditions 
that  tend  to  preserve  and  encourage  competi- 
tion, and  prevent  the  sacrifice  of  public  Inter- 
ests through  monopolies.  Pingree  v.  Michigan 
C.  R.  Co.  118  Mich.  314,  76  N.  W.  635. 

It  is  contrary  to  public  policy  in  Georgia  for 
parallel  and  competing  railroads  to  control  one 
another.     Central  R.  Co.  v.  Collins,  40  Ga.  582. 

But  whatever  may  be  the  rule  In  other  states 
or  In  England,  the  public  policy  of  New  York 
has  always  been  to  allow  the  fullest  scope  for 
the  consolidation  of  noncompeting  railroads. 
Woodruff  V.  Erie  R.  Co.  93  N.  Y.  609,  Ruger,  C. 
J.  616. 

A  contract  to  prevent  competition  between 
rival  railroad  companies  is  not  necessarily  or 
always  contrary  to  public  policy.  When  it 
prevents  an  unhealthy  competition,  and  yet  fur- 
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and  operate  a  street  railway  along  and 
upon  certain  designated  streets,  alleys,  and 
public  places  of  the  city  of  Seattle;  that  on 
May  1,  1899,  a  bill  for  an  ordinance  grant- 
ing a  franchise  in  accordance  with  the  ap- 
plication, known  as  "Council  Bill  No.  695," 
was  introduced  in  the  city  council,  which 
remained  pending  before  that  body  until 
January  18,  1900,  during  which  time  it  was 
subjected  to  amendments  as  to  its  terms 
and  conditions  until  a  majority  of  the  mem- 
bers of  the  city  council  were  satisfied  there- 
with. On  the  date  last  named  the  city 
council  by  resolution  determined  to  grant 
the  franchise.  This  resolution  recited  that 
application  had  been  made  for  the  granting 
of  the  franchise  by  the  appellants;  that  a 
proposed  ordinance  granting  a  franchise  had 
1)een  introduced,  and  was  ready  for  final 
passage,  in  favor  of  the  person,  company, 


or  corporation  who  should  be  the  highest 
bidder  for  such  franchise,  as  soon  as  the 
publication  thereof  could  be  made  and  bids 
received  as  required  by  the  city  charter; 
that  the  city  council  thereby  determined  to 
grant  the  franchise  to  the  person,  company, 
or  corporation  who  would  pay  therefor  the 
highest  percentage  of  the  gross  annual  re- 
ceipts, not  less  than  2  per  cent  thereof; 
the  route  over  and  along  which  the  pro- 
posed franchise  should  be  granted;  the  time 
in  which  bids  therefor  should  be  filed  with 
the  city  comptroller;  and  directed  that  no- 
tice of  the  application  for  the  proposed 
franchise^  the  determination  of  the  city 
council  to  grant  the  same,  and  all  other 
matters  required  by  the  city  charter  to  be 
published  in  connection  therewith,  be  pub- 
lished for  ten  days  daily  in  the  city  official 
newspaper,  and  also  that  "the  said  council 


nisbes  the  public  with  adequate  facilities  at  fixed 
and  reasonable  rates,  it  Is  not  obnoxious.  Pub- 
lic Interest  Is  not  subserved  by  a  competition 
which  reduces  the  rate  of  transportation  below 
the  standard  of  a  fair  compensation.  Man- 
chester &  L.  R.  Co.  V.  Concord  R.  Corp.  66  N. 
H.  100,  9  L.  R.  A.  689,  8  Inters.  Com.  Rep. 
819,  20  Atl.  383. 

The  rlgbt  of  corporations  to  consolidate  is 
also  materially  affected  by  the  ancient  common 
principles  regarding  monopolies,  restraint  of 
trade,  abdication  of  corporate  duties  and  func- 
tions, even  independently  of  the  growth  of  the 
antitrust  legislation,  as  It  is  popularly  called, 
In  recent  years. 

Whenever  a  onion  of  corporate  Interests  has 
been  judicially  Investigated,  and  found  Inimical 
to  these  principles,  whether  embodied  in  stat- 
utes or  not.  It  has  been  dissolved.  People  ea 
rel.  Peabody  v.  Chicago  Gas  Trust  Co.  130  111. 
268,  8  L.  R.  A.  407,  22  N.  B.  798 ;  Distilling  & 
Cattle  Feeding  Co.  v.  People  ex  rel.  Moloney, 
150  111.  448,  41  N.  E.  188 ;  Harding  v.  American 
Glucose  Co.  182  111.  551,  55  N.  E.  577 ;  Bruns- 
wick Gaslight  Co.  V.  United  Gas  Fuel  &  L.  Co. 
85  Me.  532,  27  Atl.  526;  Richardson  v.  Buhl, 
77  Mich.  632,  6  L.  R.  A.  457,  43  N.  W.  1102 ; 
American  Preservers'  Trust  v.  Taylor  Mfg.  Co. 
46  Fed.  152;  Whittenton  Mills  v.  Upton,  10 
Gray,  596,  71  Am.  Dec.  681 ;  State  v.  Nebraska 
Distilling  Co.  29  Neb.  700,  46  N.  W.  155 ;  People 
V.  North  River  Sugar  Ref.  Co.  121  N.  Y.  582, 
•  L.  R.  A.  33,  24  N.  E.  834;  Emery  v.  Ohio 
Candle  Co.  47  Ohio  St.  820.  24  N.  B.  660 ;  State 
em  rel.  Watson  v.  Standard  OH  Co.  49  Ohio  St. 
137,  15  L.  R.  A.  145,  80  N.  E.  279 ;  State  ex 
rel.  Monnett  v.  Buckeye  Pipe  Line  Co.  61  Ohio 
St.  520,  56  N.  E.  464 :  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.  68  Pa.  173,  8  Am.  Rep.  159 : 
Mallory  v.  Hanaur  Oil  Works,  86  Tenn.  598,  8 
8.  W.  396 ;  Gulf.  C.  &  S.  F.  R.  Co.  v.  State,  72 
Tex.  404,  1  L.  R.  A.  849,  2  Inters.  Com.  Rep. 
335,  10  S.  W.  81;  Texas  Standard  Oil  Co.  v. 
Adone,  88  Tex.  650,  15  L.  R.  A.  598,  19  S.  W. 
274;  West  Virginia  Transp.  Co.  v.  Ohio  River 
Pipe  Line  Co.  22  W.  Va.  600,  46  Am.  Rep.  527  ; 
United  States  ex  rel.  Griggs  v.  Chesapeake  & 
O.  Fuel  Co.  105  Fed.  93. 

y.  IfeoeaHty  of  8tookholder'$  coneent. 

a.  In  general. 

A  genera]  principle  controlling  the  consolida- 
tion of  corporations  is  that  such  action  must  re- 
ceive the  assent  of  every  stockholder  in  the  con- 
solidating bodies.  Murfree,  Foreign  Corp.  chap. 
10,  i  446 ;  Mora  wets,  Priv.  Corp.  |  940. 
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of  cases  of  which  the  leading  one  is,  perhaps, 
Clearwater  v.  Meredith,  1  Wall.  24,  eub  nom. 
Ferguson  v.  Meredith,  17  L.  ed.  604. 

Others  to  the  same  effect  are,  Mowrey  v.  In- 
dianapolis &  C.  R.  Co.  4  Blsa  78,  Fed.  Cas.  No. 
9,891 ;  Nathan  v.  Tompkins,  82  Ala.  437,  2  So. 
747;  Byrne  v.  Schuyler  Electric  Mfg.  Co.  65 
Conn.  336,  28  L.  R.  A.  804,  31  AU.  833 ;  Cen- 
tral R.  Co.  V.  Collins,  40  Ga.  582 ;  Tompkins  v. 
Compton,  93  Ga.  520.  21  S.  E.  70 ;  Deposit  Bank 
V.  Barrett,  11  Ky.  L.  Rep.  910,  18  S.  W.  337; 
Louisville  A  N.  R.  Co.  v.  Howard,  15  Ky.  L. 
Rep.  25;  Botts  v.  Simpsonville  ft  B.  C.  Tump. 
Road  Co.  88  Ky.  54,  2  L.  R.  A.  594,  10  S.  W. 
134 ;  Hamilton  Mut.  Ins.  Co.  v.  Hobart,  68 
Mass.  543 ;  New  Orleans,  J.  &  G.  N.  R.  Co.  v. 
Harris,  27  Miss.  517;  Black  v.  Delaware  ft  R. 
Canal  Co.  24  N.  J.  Eq.  455 ;  Taylor  v.  Earle, 
8  Hun,  1;  Blatchford  v.  Ross,  87  How.  Pr. 
110 ;  Harding  v.  American  Glucose  Co.  182  III. 
551,  55  N.  E.  577 ;  Chapman  v.  Mad  River  ft  L. 
E.  R.  Co.  6  Ohio  St.  119 ;  Gulf,  C.  ft  S.  F.  B.  Co. 
9.  Newell,  73  Tex.  384,  11  8.  W.  342. 

b.  How  ffiven, 

1.  Bxpreeeljf. 

Of  course,  a  consent  given  in  unequivocal 
terms  by  a  stockholder  authorizes,  so  far  as  he 
is  concerned,  the  consolidation  of  his  corpora- 
tion. Fisher  v.  Evansville  ft  C.  R.  Co.  7  Jnd. 
407.  But  Jt  may  be  given  under  circumstances, 
or  in  a  manner,  that  makes  It  of  doubtful  effi- 
cacy, or  perhaps  revocable.  The  cases  Involv- 
ing such  conditions  will  be  briefly  noted. 

This  consent  may  be  given  by  the  executors 
of  a  deceased  stockholder,  although  the  stock 
still  stands  in  the  name  of  the  testator  on  the 
books  of  the  company  ;  It  may  be  given  by  an  at- 
torney In  fact,  and,  even  if  the  power  of  attor- 
ney is  doubtfully  sufficient  to  authorize  such 
consent,  the  consolidation  will  not.  In  conse- 
Quence,  be  affected  if,  subsequently  and  with 
full  knowledge,  the  principal  surrenders  his  old 
stock  and  takes  in  exchange  for  It  stock  In  the 
consolidated  company :  and  It  may  be  given  by 
a  trustee  in  whose  name  as  such  the  stock 
stands,  since  none  but  the  cestui  que  trust  can 
question  his  action  In  su^h  a  respect.  It  may 
be  given  In  advance  of  action  and  sgreement 
by  the  directors,  and  when  a  stated  proportion 
of  stock  Is  required  to  consent  it  means  an 
amount  proportioned  to  the  stock  issued  and 
outstanding,  not  a  proportion  of  the  total  au- 
thorized issue  of  stock,  and  in  that  case,  when 
the  requisite  proportion  consents,  the  consoli- 
dation is  not  affected  by  the  fact  that  certain 
Additional  consents  were  irregudar^r^;7old«> 
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bill  No.  595  shall  also  be  published  by  the 
city  comptroller  in  the  city  official  news- 
paper at  the  expense  of  the  said  applicants 
for  the  same  ten  days  daily,  the  said  coun- 
cil bill  containing  the  terms  and  conditions 
of  the  said  franchise  as  proposed  to  be 
granted  by  the  city  council."  The  city 
comptroller  complied  with  the  command  ex- 
pressed in  the  resolution  by  publisbine  the 
required  notice,  in  which  he  set  forth  at 
length  the  resolution  as  passed  by  the  city 
council,  and  appended  thereto  the  proposed 
bill  or  ordinance.  The  proposed  ordinance, 
as  published,  is  entitled  as  follows:  "An 
Ordinance  Granting  to  J.  D.  Lowman  and 
Jacob  Furth,  Their  Successors  and  Assigns, 
a  Franchise  to  Construct,  Maintain,  and 
Operate  Street  Railways  in  the  City  of 
Seattle."  In  the  1st  section  of  the  ordi- 
nance J.  D.  Lowman  and  Jacob  Furth,  their 


successors  and  assigns,  are  named  as  the- 
grantees  of  the  proposed  franchise.  Else- 
where in  the  ordinance,  where  it  became 
necessary  to  speak  of  the  grantees,  the 
words  "the  grantees"  or  "said  grantees"  are- 
used;  and  in  the  clause  fixing  the  amount 
of  the  g^oss  receipts  required  to  be  paid  to* 
the  city  a  blank  space  was  left,  to  be  filled 
in  when  such  amount  should  be  determined. 
By  the  terms  of  the  ordinance,  the  fran- 
chise to  be  granted  thereby  ceased  and  de- 
termined at  12  o'clock  midnight  December 
31,  1934.  The  proposed  ordinance  does  not 
describe  one  continuous  route,  but  describes- 
some  22  separate  routes,  numbered  in  the- 
ordinance  from  1  to  22,  inclusive.  A  por- 
tion of  these  routes  is  covered  by  existing 
street  railways,  operated  under  some  seven 
different  franchises.  Of  these,  six  were 
granted  prior  to  the  adoption  of  the  present 


Market  Street  R.  Co.  ▼.  Hellman,  109  Cal.  571, 
42  Pac.  225. 

After  assenting  to  an  nnauthorized  consoli- 
dation, and  making  a  payment  on  account  of 
his  subscription  after  he  has  knowledge  of  tlie 
consolidation,  a  subscriber  Is  bound  to  make 
good  the  balance  of  his  subscription.  Hayworth 
V.  Junction  R.  Co.  13  Ind.  348. 

Although  there  may  be  substantial  Irregulari- 
ties In  a  consolidation  effected,  and  it  may  be 
open  to  attack  upon  divers  grounds,  yet  a  stock- 
holder who  participated  in  the  consolidation 
proceedings  and  assented  to  the  merger  is  es- 
topped. Bradford  v.  Frankfort,  St.  L.  &  T.  R. 
Co.  142  Ind.  383,  40  N.  E.  741,  41  N.  B.  819. 

When  the  consolidation  proceedings  are  not 
void,  but  merely  irregular  or  In  some  respect 
wrongful,  the  intelligent  acquiescence  and  rati- 
fication uf  the  stockholders  makes  it  binding 
upon  them.  Atchison,  T.  A  S.  F.  R.  Co.  v.  Sum- 
ner County  Comrs.  51  Kan.  617,  88  Pac.  312. 

A  stockholder  who  is  personally  active  in  pro- 
moting the  consolidation,  and  whose  stock  Is 
voted  upon  either  by  him  In  person,  or  by  proxy 
In  favor  of  the  consolidation,  cannot  escape 
payment  of  his  subscription  because  there 
were  some  technical  irregularities  in  the  con- 
solidation proceedings.  Wells  v.  Rodgers,  60 
Mich.  525,  27  N.  W.  671. 

And  although  a  stockholder  In  a  corporation 
which  consolidated  with  another  against  his 
will  and  under  an  act  of  the  legislature,  possi- 
bly unconstitutional  as  devesting  him  without 
due  process  of  his  vested  rights  and  impairing 
the  obligation  of  his  contract  If  he  so  insists, 
yet  he  may  afterwards  elect  to  stand  on  the 
consolidation,  and  take  the  interest  given  him 
by  its  terms,  and  if  he  does  not  urge  these  ob- 
jections they  afford  no  ground  for  denying  him 
his  rights  in  the  consolidated  company.  Fee  v. 
New  Orleans  Gaslight  Co.  35  La.  Ann.  418. 

2.  Implied. 

The  statement  made  by  one  learned  and  gen- 
erally accurate  writer,  that  the  consent  of 
stockholders  to  a  corporate  consolidation  is 
never  implied  (Morawetz,  Priv.  Corp.  {  940), 
needs  qualification.  It  Is  always  Implied  when 
at  the  time  he  subscribes  for  his  stock  there  is 
a  lawful  power  to  consolidate  given  the  corpo- 
ration he  Joins,  either  in  its  charter  or  by  in- 
dependent legislation ;  and  it  has  been  held  to 
be  Implied  when  authorized  by  legislation  after 
be  has  subscril)ed  under  a  reserved  right  to 
alter,  amend,  or  repeal  the  charter. 
62  L.  R.  A. 


(a)  From   UffiaUiUon  antecedent    to   subscrip- 
tion. 

When  railroads  In  two  states  consolidate  by 
authority  of  the  general  laws  of  both,  and  aiso- 
in  conformity  with  a  section  In  the  charter  of 
one  of  the  constituents,  the  action  does  not  have- 
the  effect  of  releasing  a  subscriber  to  the  stock 
of  the  latter  company ;  nor  does  it  affect  the 
validity  of  bonds  issued  by  a  county  to  aid  suclk 
company,  and  delivered  after  the  consolidation. 
Nugent  V.  Putnam  County  Supers.  19  Wall, 
241.  22  L.  ed.  83 

When  at  the  time  a  subscription  Is  made  to* 
stock  In  a  corporation  laws  are  In  force  by 
which  the  charter  may  be  fundamentally 
changed,  such  subscription  must  be  presumed 
to  have  been  made  In  view  of  such  laws,  and 
of  changes  possible  which  may  be  made  In  con- 
formity to  them.  In  such  case  the  requisite 
majority  of  stockholders  may  adopt  such^ 
changes  against  the  will  of  a  minority.  Mow- 
rey  v.  Indianapolis  &  C.  R.  Co.  4  Bias.  78,  Fed. 
Cas.  No.  9,891. 

And  wh3n  by  the  language  of  an  Incorporat- 
ing statute  It  Is  plain  that  the  legislature  con- 
templated that  In  the  future  the  railroad  thus 
Incorporated  would  become  part  of  a  system, 
extending  beyond  state  lines,  and  then  by  a  sub- 
sequent general  act  authorized  the  acquisition 
of  connecting  railroads,  a  transaction  in  con- 
formity thereto  Is  valid  against  a  dissenting 
stockholder.  Venner  v.  Atchison,  T.  &  S.  F.  R. 
Co.  28  Fed.  681. 

In  the  leading  case  of  Scotland  County  ▼. 
Thomas,  94  U.  S.  682,  24  L.  ed.  219.  the  plain- 
tiff In  error  contested  Its  liability  upon  bonds- 
issued  by  order  of  Its  county  court  made  pur- 
suant to  an  old  statute  without  the  sanction* 
of  a  popular  vote,  to  pay  for  stock  in  a  con- 
solidated railroad  company.  The  power  to  con- 
solidate was  given  by  legislative  act  before  the 
subscription  was  made  and  the  bonds  issued, 
although  long  after  the  incorporation  of  the 
consolidating  companies.  But  when  the  con- 
stituent companies  were  chartered  there  were- 
in  force  laws,  including  a  general  railroad  act, 
which  reserved  the  right  to  the  legislature  to- 
alter,  amend,  suspend,  or  repeal  all  corporate 
charters.  The  county  was  held  bounden.  It 
is  true,  however,  that  In  that  case  the  court 
was  of  the  opinion  that  the  consolidation  au- 
thorized and  carried  out  did  not  affect  a  mate- 
rial or  substantial  change  In  the  aims  and  ends 
of  the  original  corporations. 

This  oase  was  approved  and  followed  ii> 
Henry  County  v.  Nlcolay,  95  U.  S.  619,  24  L. 
ed.  394  ;  Wilson  v.  Salamanca/  Two.  JiiLVn  Sw 
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city  charter,  and  one  afterwards.  The 
franchises  of  the  first  six  mentioned  ex- 
pire by  their  own  limitations  between  the 
years  1913  and  1917,  and  the  seventh  one 
in  the  year  1944.  In  each  it  is  expressly 
provided  that  it  shall  not  be  deemed  ex- 
clusive. Section  3  of  the  proposed  ordi- 
nance prescribes  minutely  the  time  within 
which  a  street  railway  shall  be  constructed 
and  in  operation  over  the  several  routes 
and  parts  of  routes  described  therein,  with 
the  method  and  manner  of  such  construc- 
tion, and  contains  the  following  clause: 

"The  several  parts  of  the  system  of  rail- 
ways hereby  authorized  shall  be  completed, 
and  the  operation  thereof  under  this  fran- 
chise be  begun  in  good  faith  within  the  re- 
spective times  stated  in  this  section,  unless 
prevented  by  accident,  act  of  God,  strikes, 
act  of  the  city,  inability  to  obtain  material, 


or  legal  proceedings  in  court:  provided  that 
the  acquisition  by  purchase  or  otherwise  by 
the  grantees,  their  successors  or  assigns,  of 
any  existing  railway  or  railways,  or  any 
parts  thereof,  on  any  of  the  said  routes  or 
parts  of  routes,  and  the  bringing  of  the 
same  under  the  operation  of  this  franchise, 
shall  be  equivalent  to  new  construction  and 
completion  to  the  extent  so  acquired,  and 
to  the  extent  that  the  same  shall  be  made 
to  conform  ii)  material  and  construction 
with  the  requirements  of  this  ordinance. 
Unless  prevented,  as  aforesaid,  the  gi*an- 
tees,  their  successors  or  assigns,  shall  with- 
in thirty  days  from  their  acceptance  of  this 
franchise  begin  in  good  faith  the  construc- 
tion of  said  system  of  railways,  or  some 
part  thereof,  or  acquire  a  railway  or  some 
part  thereof,  as  a  part  of  the  system  here- 
by authorized.     In  case  any  existing  rail- 


409,  25  L.  ed.  330 ;  If  onaaha  v.  Hazard,  102  U. 
S.  81,  26  L.  ed.  85 ;  Barter  Twp.  v.  Kernochan, 
103  U.  8.  562,  26  L.  ed.  411 ;  and  New  Buffalo 
Twp.  v.  Cambria  Iron  Co.  105  U.  S.  73,  26  L. 
ed.  1024,  which  in  turn  was  followed  In  Chick- 
am  Ing  Twp.  y.  Carpenter,  106  U.  S.  663,  27  L. 
ed.  307,  1  Sup.  Ct.  Rep.  620;  Livingston  Coun- 
ty V.  First  Nat.  Bank,  128  U.  S.  102,  32  L.  ed. 
350,  9  Sup.  Ct.  Rep.  18. 

The  latter  case  carefully  limited  the  cases  of 
Harshroan  v.  Bates  County,  92  U.  S.  569,  23 
L.  ed.  747,  and  Bates  County  v.  Winters,  07  U. 
S.  83,  24  L.  ed.  933,  to  bring  them  In  accord 
with  the  foregoing  line  of  cases,  and  It  was 
followed  l)y,  and  controlled  Nelson  v.  Haywood 
County,  87  Tenn.  781,  4  L.  R.  A.  648,  11  S.  W. 
885;  so  the  doctrine  of  the  Scotland  County- 
Thomas  Case  may  be  regarded  as  settled  law. 

In  Market  Street  R.  Co.  v.  Hellman,  109  Cal. 
671,  42  Pac.  225,  the  defendant  had  contracted 
to  buy  $1,000,000  worth  of  the  bonds  of  a  con- 
solidated street  railway  corporation  made  up  of 
eleven  separate  constituents,  on  the  express 
condition  that  the  consolidation  had  been  le- 
gally effected,  and  that  the  consolidated  compa- 
ny was  the  legitimate  successor  of  all  the  con- 
stituents, the  owner  of,  and  entitled  to  In- 
cumber by  the  proposed  bonds,  all  their  sepa- 
rate properties,  as  against  not  only  each  of  the 
consolidating  companies  themselves,  but  also 
e^ery  one  of  their  stockholders. 

The  bonds  having  been  tendered  and  refused, 
an  agreed  case  was  made  for  the  decision  of  the 
court. 

The  point,  among  others,  was  made,  that  one 
constituent  company,  having  been  organised 
before  the  California  Civil  Code  of  1873  was 
enacted,  and  not  having,  pursuant  to  its  provi- 
sions, elected  to  continue  Its  existence  subject 
thereto,  was  not  properly  brought  in  because 
all  Its  stockholders  had  not  consented  to  the 
consolidation ;  but  the  court  held  such  stock- 
holders bound  none  the  less  because  the  Con- 
,  atltution  and  laws  in  force  at  the  time  of  the 
Incorporation  gave  the  right  to  the  legislature 
to  alter  and  amend  the  charter,  which  the  con- 
solidation act  ill  effect  did. 

There  are  numerous  cases  holding  that  when 
the  act  of  incorporation,  or  a  general  law  In 
force  when  it  is  passed,  or  appropriate  advance 
legislation,  authorizes  a  consolidation,  one  sub- 
scribing to  stock  or  becoming  a  stockholder  sub- 
sequent thereto  Is  subject  to  the  terms  and  con- 
ditions thereof,  and  is  neither  released  from  his 
engagement  to  take  and  pay  for  stock  by,  nor 
can  he  if  already  a  stockholder  prevent,  a  con- 
solidation in  conformity  thereto.  Niantlc  Sav. 
Bank  v.  Douglas,  5  111.  App.  579 ;  Sparrow  T. 
52L.R.  A. 


Evansvllle  &  C.  R.  Co.  7  Ind.  869 ;  Bish  v.  John- 
son, 21  Ind.  299 ;  Hart  v.  Ogdensburg  &  L.  C.  R. 
Co.  69  Hun,  378,  23  N.  Y.  Supp.  639. 

It  is  so  held,  also,  in  Mansfield,  C.  ft  L.  M.  R. 
Co.  V.  Brown,  26  Ohio  St.  223  ;  Mansfield,  C. 
&  L.  M.  R.  Co.  V.  Stout,  26  Ohio  St.  241 :  Mans- 
field, C.  ft  L.  M.  R.  Co.  V.  Pettis,  26  Ohio  St. 
259 :  but  Is  only  sound  dictum  In  those  cases, 
because  judgment  therein  went  against  the 
plaintiff  ui)on  other  grounds. 

In  harmony,  too,  with  these  cases,  is  Ridg- 
way  Twp.  v.  Griswold,  1  McCrary,  151.  Fed. 
Cas.  No.  11,819,  although  the  report  does  not 
disclose  the  precise  grounds  upon  which  the 
consolidation  there  involved  was  upheld.  It  is 
said  that  the  consolidation  was  made  after 
plaintiff  became  a  stockholder,  and  was  author- 
ized by  the  Kansas  statute;  but  It  does  not 
appear  when,  with  reference  to  the  plalntlflTs 
subscription,  such  statutes  were  enacted. 

A  subscriber  to  the  stock  of  a  railroad  com- 
pany formed  under  a  general  law,  which, 
though  not  authorizing  the  consolidation  of 
companies,  yet  authorized  amendment  or  repeal 
at  the  discretion  of  the  legislature.  Is  not  re- 
leased from  his  subscription  by  the  consolida- 
tion of  the  company  pursuant  to  a  general  act 
authorizing  such,  subsequently  passed,  when 
from  the  original  articles  of  association  such 
consolidation  was  contemplated,  and  was  one  of 
the  purposes  in  organizing.  Hanna  v.  Cincin- 
nati &  I'\  W.  R.  Co.  20  Ind.  80. 

A  case  in  apparent  conflict  with  this  doctrine 
in  State  ew  rel  St.  Joseph  &  D.  C.  R.  Co.  v. 
Nemaha  County  Comrs.  10  Kan.  569,  decided 
by  Brewer,  J.,  now  of  the  United  States  Su- 
preme Court.  In  that  case  the  North  Kai^sas 
Railroad  Company  and  the  St.  Joseph  &  Denver 
Company  consolidated,  and  the  consolidated 
company  tendered  the  Nemaha  county  commis- 
sioners certificates  of  full-paid  stock,  and  de- 
manded $125,000,  of  county  bonds  which  the 
voters  had  authorized  to  issue  on  subscription 
to  the  stock  of  the  North  Kansas  Railroad  Com- 
pany. In  denying  an  application  for  a  manda- 
mus to  compel  the  issue  of  the  bonds,  the  court 
held  the  county  not  bound  without  a  new  vote 
of  the  people,  notwithstanding  at  the  time  of 
the  vote  a  law  authorizing  the  consolidation 
was  In  force,  saying  a  vote  to  subscribe  to  stock 
in  a  constituent  company  did  not  authorize  a 
subscription  to  the  consolidated  one.  The 
commissioners  were  agents  to  do  a  special  thing 
and  that  only,  and,  as  a  material  change  in  a 
corporation  will  avoid  a  subscription,  a  fortiori 
will  it  annul  a  mere  authority  to  subscribe. 

The  reasoning  of  the  court  will  fall  to  com- 
mand  unreserved  aB8eii|t,g^n|^  J^  ^g^^^ppjgf^ 
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way  is  acquired  and  used  as  a  part  of  the 
system  hereby  authorized,  the  operation  of 
so  much  thereof  as  is  embraced  in  any  of 
the  routes  hereinbefore  described  shall  be 
continued  with  only  so  much  interruption 
as  is  actually  necessary  to  make  the  same 
conform  with  the  provisions  of  this  ordi- 
nance." 

The  ordinance  also  contains  the  follow- 
ing sections: 

'*Sec.  8.  That  if  any  dispute  shall  at  any 
time  arise  between  the  said  grantees,  their 
successors  or  assigns,  and  their  employees, 
&s  to  any  matter  of  employment  or  wages, 
such  dispute  shall  be  submitted  to  arbitra- 
tion. The  grantees,  their  successors  and  as- 
signs, and  their  employees,  shall  be  parties 
to  any  submission,  and  shall  be  entitled  to 
be  heard  by  the  arbitrators,  and  any  award 
when  made  shall  be  binding  and  conclusive 


for  the  period  of  one  year  from  its  date, 
upon  the  grantees,  their  successors  and  as- 
signs, and  upon  their  employees." 

'*Sec.  11.  In  case  the  grantees,  their  suc- 
cessors or  assigns,  shall  acquire  and  use, 
as  a  part  of  the  system  of  railways  to  be 
maintained  and  operated  under  the  fran- 
chise hereby  granted,  any  existing  railway 
or  railways,  or  part  or  parts  thereof,  then 
said  gi'antees,  their  successors  or  assigns, 
shall,  within  six  months  after  the  date  on 
which  this  ordinance  goes  into  effect,  or  (in 
case  the  same  be  so  acquired  after  the  ex- 
piration of  said  six  months  and  within  the 
time  hereby  limited  for  completing  said 
railways)  then  within  thirty  days  after  the 
time  of  acquiring  any  such  existing  railway 
or  part  thereof,  file  in  the  ofiice  of  the  city 
comptroller,  a  release  or  releases,  executed 
by  the  proper  owners  and  running  to  the 


sary  to  go  so  far  because  the  statute  under 
which  the  consolidation  in  question  was  made 
expressly  reserved  to  each  stoclcholder  of  the 
old  companies  the  right  to  determine  whether 
he  would  become  one  In  the  consolidated  cor- 
lioration  or  not. 

This  is  noticed  in  later  cases  In  Kansas,  hold- 
ing in  accordance  with  the  stated  rule,  and  care- 
fully distinguishing  the  one  Jast  cited.  Chi- 
cago, K.  &.  W.  R.  Co.  V.  Stafford  Coanty  Comrs. 
36  Kan.  122.  12  Pac.  593;  Atchison.  C.  &  P. 
R.  Co.  y.  Phillips  County  Comrs.  25  Kan.  261. 

(b)  Prom  suhsequeni  IcffUlation  under  reserved 
power  to  alter,  amend,  or  repeal  charter. 

Several  cases  above  noted  sustain  the  valid- 
ity In  spite  of  objections  from  stoclcholders  of  a 
consolidation  made  pursuant  to  an  act  of  the 
legislature,  where  the  legislative  right  to  al- 
ter, amend,  or  repeal  the  charter  had  been  duly 
reserved.  In  all  these  cases,  however,  the  dis- 
senting stoclcholder  had  acquired  his  Interest 
In  the  company  whose  consolidation  he  opposed 
after  the  statute  authorizi>ng  the  consolidation 
had  been  enacted.  And  in  these  it  was  prop- 
erly held  that,  entering  the  company  with  such 
a  statute  existing,  the  complaining  stoclcholder 
necessarily  did  bo  subject  to  the  provisions 
thereof,  and  therefore  had  no  ground  of  com- 
plaint. But  now  a  different  class  of  cases  is 
to  be  considered — ^those  In  which  the  objecting 
stoclcholder  acquired  his  stoclc  before  there 
was  any  statute  whatever  empowering  his  com- 
pany to  consolidate  with  another,  and  before 
such  action  was  contemplated  at  all.  It  is 
clear  that  such  cases  are  upon  an  entirely  dif- 
ferent footing. 

Of  course,  if  one  lubscriblng  to  stock  had 
actual  knowledge  of  a  contemplated  change  in 
the  purposes  of  the  corporation  he  invested 
in,  he  will  not  be  released  from  his  engagement 
when  the  expected  change  takes  place.  Illinois 
River  R.  Co.  v.  ZImmer,  20  III.  654. 

It  has  been  held,  in  one  case,  that  when  in 
a  corporate  charter  the  state  has  reserved  the 
power  of  amendment,  alteration,  and  repeal, 
the  enactment  by  the  legislature  of  a  statute 
ratifying  and  confirming  an  unauthorized  con- 
solidation was  In  effect  an  exercise  of  the  right 
to  amecd  the  charter,  and  rendered  the  consoli- 
dation valid  and  effectual  notwithstanding  the 
objections  of  minority  stockholders.  Bishop 
y.  Itrainerd.  28  Conn.  289. 

1'he  case  in  this  respect  has  been  severely 
cricicized  (Murfree,  Foreign  Corp.  $  451)  as  in 
violation  of  the  prohibition  in  the  Federal  Con- 
stitution relative  to  the  impairment  of  the  obli- 
gation of  a  contract*  and  it  is  asserted  to  be 
52  L.  R.  A. 


without  support,  either  upon  principle  or  au- 
thority. 

The  same  critic  pointedly  adds  that  the  pow- 
er reserved  to  a  state  to  alter,  amend,  or  repeal 
a  corporate  charter  Is  reserved  for  the  public 
benefit  and  purposes  only,  and  can  never  be 
employed  merely  to  change  the  rights  of  cor- 
porators among  themselves,  and  he  cites  in  sup- 
port of  It  several  New  Jersey  cases  elsewhere 
referred  to  In  this  subdivision. 

When  the  several  cases  wherein  the  validity 
of  consolidations  was  passed  upon  at  the  In- 
stance of  dissenting  stockholders,  and  there 
was  at  the  same  time  an  authorizing  or  confirma- 
tory act  of  the  legislature,  behind  which  was 
a  reserved  power  to  alter,  amend,  or  repeal  the 
corporate  charter,  are  carefully  examined,  a 
common  principle  will  be  found  to  pervade  them 
all. 

That  principle  may  be  stated  as  follows :  The 
protest  of  a  stockholder  against  a  corporate 
consolidation  is  efTectual  or  unavailing  accord- 
ing as  the  circumstances  of  the  given  case  do 
or  do  not  work  a  fundamental,  radical,  and  sub- 
stantial change  In  the  corporate  purposes  and 
objects. 

In  Durfee  ▼.  Old  Colony  &  P.  River  R.  Co. 
87  Mass.  230,  it  was  held  that  when  a  corpora- 
tion engages  In  a  new  enterprise  of  the  same 
kind  but  in  addition  to  what  it  was  chartered 
for,  and  the  charter  Is  subject  to  alteration, 
amendment,  and  repeal  by  the  legislature.  If  the 
corporate  action  Is  sanctioned  by  an  act  of  the 
legislature  and  the  vote  of  a  majority  of  Its 
stockholders  no  single  dissenting  stockholder 
can  prevent  It. 

In  Hale  v.  Cheshire  R.  Co.  161  Mass.  443.  37 
N.  E.  307,  the  decision  was  to  the  same  effect. 

In  I'acific  R.  Co.  v.  Renshaw,  18  Mo.  210, 
the  holding  was  that  if,  when  a  railroad  char- 
ter Is  granted,  there  is  in  force  a  general  stat- 
ute by  which  all  corporate  charters  are  subject 
to  alteration,  suspension,  or  repeal  in  the  dis- 
cretion of  the  legislature,  a  subscriber  to  its 
stock  is  not  exonerated  by  subsequent  acts  af-  ' 
fectiug  the  powers  of  the  corporation,  when  Its 
original  objects  are  left  substantially  un- 
changed. 

This  was  followed  by  Pacific  R.  Co.  v.  Hughes, 
22  Mo.  201,  64  Am.  Dec.  265,  holding  to  the 
same  effect. 

Story  V.  Jersey  City  &  B.  P.  PI.  Road  <:©.  16 
N.  J.  Eq.  13,  84  Am.  Dec.  134.  Is  noteworthy  be- 
cause, unlike  the  other  cases  in  point  In  the 
same  state,  the  complaining  stockholder  was 
unsuccessful.  The  decision  was,  in  substance, 
that,  even  if  it  be  granted  that  a  corporate 
charter  cannot  be  altered  in  any  essential  par- 
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city  of  Seattle,  releasing  all  rights,  privi- 
leges, and  franchises  heretofore  granted  by 
the  city  of  Seattle,  under  which  such  ex- 
isting railway  or  railways,  so  acquired,  are 
now  being  operated,  whether  suoh  former 
franchise  is  wholly  or  only  in  part  upon 
any  of  the  routes  or  parts  of  routes  on 
which  a  franchise  is  hereby  granted.  In 
case  within  the  time  herein  limited  for  fil- 
ing, any  release  or  releases,  the  filing  of  such 
release  or  releases  or  the  construction  or 
operation  of  the  system  of  street  railways 
hereby  authorized  or  any  part  thereof  on 
any  of  the  routes  herein  set  forth  shall  be 
restrained  or  interfered  with  by  any  in- 
junction or  other  process  of  court,  then  the 
time  for  filing  the  releases  aforesaid  shall 
be  thereby  extended  until  thirty  days  after 
the  final  determination  of  such  suit  or  suits, 
provided,  said  grantees,  their  successors  or 


asBifi;n8,  shall  in  good  faith  expedite  the 
trial  of  any  such  suit  with  due  diligence." 
This  action  was  begun  on  the  day  fixed 
by  the  city  council  for  receiving  bids  for 
the  franchise  proposed  to  be  granted  by  the 
ordinance  above  described.  The  plaintiffs 
sue  as  taxpayers.  They  allege  no  private 
or  special  interest  other  than  such  as  all 
the  taxpayers  of  the  municipality  have  in 
the  subiect-matter  of  the  controversy.  They 
made  defendants  the  city  of  Seattle,  its 
mayor,  the  thirteen  members  of  the  city 
council,  and  the  appellants,  Lowman  and 
Furth.  The  complaint  is  sweeping  in  its 
allegations.  Briefl^r  stated,  it  sets  out  the 
provisions  of  the  city  charter  above  cited; 
the  existence  of  the  several  franchises  un- 
der which  the  present  systems  of  railways 
in  the  city  of  Seattle  are  being  operated; 
that  the  appellants  and  other  uSuiown  per- 


ticular  by  an  act  of  the  ieslslature  and  consent 
of  ihe  corporation  withoot  the  consent,  expressed 
or  implied,  of  every  stockholder,  because  the 
obligation  of  the  stockholder's  contract  would 
thereby  be  Impaired,  yet  if,  when  a  corporate 
charter  Is  granted,  a  general  law  of  the  state 
provides  that  every  snch  charter  shall  be  sub- 
ject to  alteration,  suspension,  and  repeal  In  the 
legislative  discretion,  all  contracts,  express  or 
implied,  resulting  from  the  act  of  Incorpora- 
tion and  its  acceptance  by  the  stockholders, 
must  be  deemed  to  have  been  entered  into  sub- 
ject to  that  reservation. 

And  in  White  v.  Syracuse  ft  U.  R.  Co.  14 
Barb.  560,  It  was  held  that  when  in  a  corpo- 
rate charter  the  legislature  has  expressly  re- 
served the  right  to  alter,  modify,  or  repeal  it, 
as  well  as  declared  it  subject  to  all  the  liabili- 
ties of  the  general  laws  which  contain  like  pro- 
visions, a  later  law  authorizing  the  company 
to  take  stock  in  a  foreign  corporation  Is  valid 
against  the  objection  of  a  dissenting  stockhold- 
er. But  the  court  was  at  pains  to  say  that, 
although  the  legislature  had  such  reserved 
right  to  alter,  modify,  and  repeal,  still  this 
would  not  authorize  a  law  converting  the  cor- 
poration into  a  new  one  of  wholly  distinct  char- 
acter and  objects,  as,  for  instance,  changing 
a  railroad  into  a  banking,  insurance,  or  mining 
company ;  that  the  power  is  limited  to  making 
such  changes  as  are  consonant  with  the  general 
purposes  of  the  corporation. 

The  idea  that  under  the  reserved  power  to 
alter,  amend,  and  modify  corporate  charters 
the  legislature  and  a  majority  of  the  stock- 
holders cannot  make  radical  changes  in  the  cor- 
porate organization  and  purposes  when  any 
stockholder  objects  comes  out  with  especial 
prominence  In  the  cases  of  successful  protest. 

The  court  declares,  in  Knoxville  v.  Knoxvllle 
ft  O.  R.  Co.  22  Fed.  758,  that,  if  a  transfer  of 
a  corporate  franchise  is  not  authorized  by  the 
charter  or  some  law  in  force  and  applicable  at 
the  time  one  objecting  thereto  becomes  a  stock- 
bolder,  there  is  no  power  to  make  it  without 
his  consent,  expressed  or  implied,  and  this  not- 
withstanding an  act  of  the  legislature  authoriz- 
ing the  transaction,  since  it  is  only  competent 
for  the  legislature  to  express  the  consent  of  the 
public:  it  cannot  affect  the  contract  rights  of 
the  stockholder. 

In  Lauman  v.  Lebanon  Valley  R.  Co.  30  Pa. 
42,  72  Am.  Dec.  685,  the  court  concluded  that  a 
dissenting  stockholder  cannot  be  forced  into  a 
new  corporation  and  his  property  in  one  cor- 
poration taken  from  him  and  the  stock  of  an- 
other given  him  in  its  place  by  an  act  either  of 
£2  L.  R.  A.  26 


the  legislature  or  of  his  costockholders,  or  both 
combined. 

The  reasoning  of  the  court  in  that  case  Is 
criticised  as  leading  to  a  contrary  conclusion, 
but  the  actual  conclusion  is  deemed  correct, 
and  a  similar  one  reached,  in  Mowrey  v.  In- 
dianapolis ft  C.  R.  Co.  4  Biss.  78,  Fed.  Cas.  No. 
9,891. 

In  Black  ▼.  Delaware  ft  R.  Canal  Co.  24  N.  J. 
Eq.  455,  it  is  said  that  the  legislature  cannot 
empower  corporations,  by  consent  of  any  num- 
ber less  than  all  of  the  stockholders,  to  alter 
fundamentally  the  charter  of  the  enterprise, 
and  compel  dissentients  to  oigage  in  it. 

In  Zabriskle  v.  Hackensack  ft  N.  T.  R.  Co. 
jl8  N.  J.  E<i.  178,  90  Am.  Dec.  617,  the  question 
as  to  the  extent  to  which  objecting  stockhold- 
ers were  affected  by  corporate  acts  under  legislsp 
tive  authority  when  the  legislature  had  a  right 
to  alter,  amend,  and  repeal  the  corporate  char- 
ter was  elaborately  discussed.  It  was  therein 
held  that  when  the  legislature  has  reserved  in 
a  corporate  charter  of  a  railroad  corporation 
the  right  to  alter,  modify,  and  repeal  it  at  any 
time,  and  when,  further,  there  is  a  general 
law  in  force  whereby  all  corporate  charters  are 
subject  to  alteration,  suspension,  and  repeal  In 
the  discretion  of  the  legislature,  these  reserva- 
tions are  for  the  benefit  of  the  public,  and  to 
be  availed  of  by  the  state  only :  thus,  the  rail- 
road may  be  compelled  to  lay  additional  tracks, 
widen  drawbridges,  reduce  fares  and  tolls,  be 
subjected  to  more  burdensome  taxation,  and  be 
charged  with  new  duties:  but  an  act  of  the 
legislature  which  merely  allows  the  corporation 
to  change  materially  its  purposes,  as  to  extend 
its  lines  beyond  Its  chartered  termini  or  be- 
yond a  mere  Incidental  feeder,  will  not  author- 
ize the  company  to  carry  the  project  into  effect 
against  the  will  and  objection  of  any  stock- 
holder. 

The  court  examined  and  disapproved  several 
cases  in  other  states  as  to  the  binding  effect 
of  corporate  acts  authorized  by  the  legislature 
under  the  reserved  power  to  alter,  amend,  modi- 
fy, and  repeal  charters  on  nonconcurring  stock- 
holders. 

The  case  was  followed  and  approved  in  Mills 
V.  Central  R.  Co.  41  N.  J.  Eq.  1,  2  Atl.  453, 
which  held  that  a  statute  declaring  It  lawful 
for  any  railroad  corporation  organized  under 
the  laws  of  the  state  to  lease  Its  road  or  any 
part  of  it,  or  to  unite,  consolidate,  or  merge  its 
stock,  property,  and  franchises  with  any  other 
railroad,  foreign  or  domestic,  at  any  time  while 
its  charter  continued;  and  altogether  silent 
as  to  the  consent  of  stockholders  or  any  of 
them, — was  a  mere  enabling  act,  a  legislative 
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sons  have  acquired  the  control  of  all  the 
existing  rights  and  privileges  granted  by 
the  ordinances  creating  such  franchises;  re- 
cites the  proceedings  had  by  the  city  coun- 
cil with  reference  to  the  proposed  ordinance 
up  to  the  tinie  of  the  filing  of  the  complaint, 
and,  prefixed  by  adjectives  appropriate  to 
plaintiffs'  view  of  the  matter,  charges  that 
such  proceedings  were*  had  as  the  result  of 
a  conspiracy  entered  into  between  Lowman 
and  Furth  and  the  city  of  Seattle,  its  mayor 
and  city  council,  to  "secure  to  said  J.  D. 
Lowman  and  Jacob  Furth  and  said  other 
persons,  their  successors  and  assigns,  the 
sole,  absolute,  and  exclusive  franchise, 
right,  privilege,  and  monopoly  of  the 
street-car  system  or  systems,  and  of  all  the 
street-car  business  to  be  carried  on  and 
transacted  in  the  city  of  Seattle  for  a  period 
of  thirty-five  years;**'  that  the  proposed  or- 


dinance, contrary  to  the  provisions  of  the 
city  charter,  extends  the  time  of  the  ex- 
isting franchises,  in  that  it  provides  that 
the  acquisition  of  existing  railways  shall  be 
equivalent  to  new  construction;  that  it  pre- 
vents competition  in  bidding,  and  practi- 
cally bars  any  and  all  persons  other  than 
Lowman  and  Furth  from  becoming  bidders; 
that  it  fails  to  make  efficient  provision  for 
compulsory  arbitration;  and  that  the  pro- 
cedure adopted  by  the  council  for  the  pass- 
age of  the  ordinance  is  not  in  accordance 
with  the  requirements  of  the  city  charter. 
The  prayer  is  for  injunctive  relief.  The  an- 
swers of  the  defendants  put  in  issue  the 
traversable  allegations  of  the  complaint, 
and  plead  affirmatively  that  the  procedure 
followed  by  the  coimcil  with  respect  to  the 
application  of  the  appellants  for  a  street- 
railway  franchise  is  the  course  of  proced- 


authorization  or  concession  by  the  state  of  pow- 
er to  do  what  could  not  without  be  done  at  all, 
and  was  Insafflcient  to  Justify  the  directors, 
even  with  the  consent  of  a  majority  of  the  stock- 
holders, in  effecting  a  consolidation  against  the 
objection  of  any  shareholder.  The  court  de- 
clared that  the  reserved  right  of  the  legislature 
to  alter,  suspend,  or  repeal,  in  Its  discretion, 
any  corporate  charter,  did  not  entitle  subse- 
quent legislation  prejudicial  to  stockholders* 
vested  rights  as  among  themselves  to  be  re- 
garded as  constructively  existing  from  the  pass- 
age of  the  charter,  and  that  all  such  later  acta 
were  invalid. 

The  same  doctrine  was  laid  down  and  applied 
In  Rabe  v.  Duniap,  51  N.  J.  Eq.  40,  25  Atl.  950* 
wherein  It  was  held  that,  notwithstanding  an 
act  of  the  legislature  authorizing  the  consolida- 
tion of  two  or  more  corporations  formed  for  all 
or  any  of  the  purposes  of  Improving  and  selling 
lands,  constructing,  maintaining,  operating 
hotels,  and  carrying  on  business  as  innkeepers, 
and  transporting  merchandise  and  passengers 
by  land  and  water ;  notwithstanding  also  that 
a  consolidation  thereunder  conformed  in  all 
respects  to  the  provisions  of  the  act,  and  every- 
thing required  by  the  statute  was  done  to  make 
the  consolidation  valid  and  elTectual, — the  ab- 
sorption In  such  a  consolidated  company  of  a 
land  and  improvement  company  to  carry  on  a 
hotel  and  transportation  business  is  a  misap- 
propriation of  its  property  to  new  and  different 
purposes  without  power  or  right  as  against  a 
dissenting  stockholder  who  has  not  slept  on 
his  righta  And  this  Is  so  notwithstanding, 
too,  the  reserved  right  of  the  legislature  to  al- 
ter, amend,  modify,  and  repeal  all  corporate 
charters. 

In  Kenosha,  B.  &  R.  I.  R.  Co.  v.  Marsh,  17 
Wis.  13,  it  was  held  that  a  radical  change  in 
the  corporate  enterprise — in  the  case  at  bar 
a  change  of  a  railroad  terminus  and  a  consoli- 
dation with  a  foreign  line — discharged  a  sub- 
scriber to  the  stock,  although  the  change  was 
authorized  by  an  act  of  the  legislature,  and  the 
legislature  had  constitutional  power  to  amend 
or  repeal  the  charter :  as,  it  was  declared,  the 
statute  was  permissive  and  not  obligatory,  the 
railroad  might  accept  and  its  stockholders  might 
concur  or  not. 

The  proposition,  as  exemplified  in  the  ruling 
of  the  supreme  court  of  Indiana  (McCray  v. 
Junction  R.  Co.  9  Ind.  358 :  P.ooe  v.  Junction  R. 
Co.  10  Ind.  93,  infra),  that  mere  consolida- 
tion, regardless  of  its  nature  and  extent,  under 
an  act  of  the  legislature,  releases  nonasseuting 
subscribers  to  stock,  was  doubted  In  the  last- 
cited  case. 
62  L.  R.  A. 


In  Blatchford  v.  Ross,  37  How.  Pr.  110,  the 
court  says:  "In  the  case  of  private  associa- 
tions the  unanimous  voice  of  the  stockholders 
was  regarded  necessary  to  change  its  [the 
charter's]  provisions;  .  .  .  and  even  an 
act  of  the  legislature  was  held  insufficient  to 
compel  a  change  of  business  in  a  corporation 
from  what  was  originally  contemplated  without 
the  consent  of  the  stockholders.*' 

Returning  to  the  common  principle  referred 
to  supra,  one  finds  it  illustrated  in  the  follow- 
ing cases  : 

Winter  v.  Muscogee  B.  Co.  11  Ga.  438,  hold- 
ing that  a  material  and  essential  alteration  in 
a  railroad  corporate  charter, — in  that  case  a 
terminal  change, — made  pursuant  to  an  act  of 
the  legislature  after  the  subscription  to  the 
stock  was  made  discharges  the  stockholder  who 
withholds  his  assent  to  the  change. 

Bonnet  v.  First  Nat.  Bank  (Tex.  Civ.  App.) 
60  S.  VV.  325,  holding  that  a  material  and  fun- 
damental change  by  an  amendment  of  the  char- 
ter of  a  corporation  is  a  violation  of  the  con- 
tract rights  of  any  stockholder  who  does  not 
assent  thereto,  and  that  an  amendment  con- 
solidating the  corporation  with  another  Is  ma- 
terial and  fundamental. 

McCray  v.  Junction  R.  Co.  9  Ind.  858,  which 
held  that  a  subscriber  to  the  stock  of  a  railroad 
corporation,  the  charter  of  which  contains  no 
authority  for  it  to  consolidate,  and  where  there 
is  uo  other  statute  In  force  empowering  a  con- 
solidation, is  discharged  from  his  subscription 
upon  a  consolidation  subsequently  taking  place 
without  his  consent,  notwithstanding  legislative 
authority  conferred  by  statute  enacted  before 
the  consolidatlono  took  place  but  after  the  sub- 
scription was  made.  Such  a  change  is  too  radi- 
cal to  hold  subscribers  to  their  engagements  In 
the  absence  of  their  expressed  or  implied  assent. 

Booe  V.  Junction  R.  Co.  10  Ind.  93,  and  Mar- 
tin V.  Junction  R.  Co.  12  Ind.  605.  which  were 
like,  and  followed  the  last-cited  case. 

But  to  discharge  a  stock  subscription,  an  al- 
teration of  a  corporate  charter  must  be  a  ma- 
terial one.  A  mere  award  of  additional  priv- 
ileges with  Increased  burdens  wlil  not  so  oper- 
ate. Gray  v.  Monongahela  Nav.  Co.  2  Watts  & 
S.  156,  37  Am.  Dec.  500. 

A  subscriber  to  corporate  stock  is  only  re- 
leased from  his  subscriptloon  contract  by  an  al- 
teration of  the  corporate  charter  so  extensive 
and  radical  as  to  work  a  new  enterprise.  The 
creation  of  preferred  stock  to  complete  the  con- 
struction of  a  railroad  Is  not  such  a  change. 
Everhart  v.  West  Chester  &  P.  R.  Co.  28  Pa.  339. 

And  an  alteration,  pursuant  to  an  act  of  the 
legislature  by  way  of  an  amendment  to  a  rail- 
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ura  tliai  has  been  followed  by  the  city  coun- 
cil with  respect  to  all  other  applications 
for  street-railway  franchises,  and  council 
bills  and  ordinances  granting  the  same, 
since  the  adoption  of  the  present  city  char- 
ter. The  reply  is  a  denial  of  the  affirmative 
matter  of  the  answer.  At  the  conclusion  of 
the  hearing  of  the  application  for  a  tem- 
porary injunction  the  trial  court  refused  to 
grant  a  temporary  injunction  against  the 
defendant  city,  its  mayor  or  city  council, 
but  enjoined  the  appellants,  Lowman  and 
Furth,  "from  making  any  assignment  of 
any  of  the  rights,  privileges,  and  fran- 
chises evidenced  by  council  bill  No.  595, 
mentioned  in  the  complaint  herein,  or  the 
ordinance  based  thereon,  if  enacted  by  the 
city  council  of  said  city,  or  any  other  ordi- 
nance of  similar  import  hereafter  enacted, 
or  from  laying  down,  maintaining,  or  oper- 


ating any  tracks  or  street-railway  line  un- 
der or  by  virtue  of  said  council  bill  or  pro- 
posed ordinance,  and  from  doing  any  act 
or  thing  whatever  under  or  by  virtue  of 
said  council  bill  or  proposed  ordinance,  or 
any  other  ordinance  of  similar  import  here- 
after enacted,"  until  the  further  order  of 
the  court,  except  that  they  may,  on  certain 
conditions,  file  an  acceptance  of  the  grant 
of  the  franchise  in  case  it  should  be  granted 
to  them.  This  appeal  is  from  that  order. 
The  respondents  move  to  dismiss  the  ap- 
peal, assigning  as  a  reason  therefor  that  it 
does  not  appear  that  the  appellants  have 
any  interest  in  the  subject-matter  of  the 
controversy.  They  argue  that  inasmuch  as 
the  court  refused  to  enjoin  the  city  from 
receiving  bids,  and  accepting  the  highest 
and  best  bid,  or  from  passing  the  ordinance, 
and  as  it  was  shown  at  the  hearing  that 


road  charter,  accepted  by  the  directors,  where- 
by the  line  is  shortened  between  the  original 
termini,  and  the  cost  of  construction  lessened, 
while  the  same  general  route  is  followed  and 
the  same  travel  and  transportation  interests  are 
promoted,  will  not  exonerate  a  subscriber  to  the 
stock  against  whose  will  and  objection  the 
change  was  made,  notwithstanding  he  8ut>- 
scribed  because  the  original  line  was  to  pass 
near  his  property,  which,  by  the  diversion,  was 
put  a  dozen  miles  away,  his  subscription  l>eing 
Toluntarj'  and  induced  by  no  representation  or 
promise.  Banet  ▼.  Alton  &  8.  R.  Co.  13  111. 
504. 

c.  When  di9pen9ed  witK 

A  stockholder  who  withholds  his  consent  to 
a  coriM>rate  consolidation  which  he  desires  to 
prevent  must  act  diligently.  If  he  sleeps  on 
hiii  rights  they  will  be  lost.  Laches  will  bar 
relief.  Terry  v.  Eagle  Lock  Co.  47  Conn.  141 ; 
Alexander  v.  Searcy,  81  6a.  536,  8  S.  E.  630; 
Uabe  ▼.  Dunlap,  51  N.  J.  Eq.  40,  25  Atl.  959 ; 
Bell  v.  Pennsylvania,  S.  &  N.  E.  R.  Co.  (N.  J.) 
9  Cent.  Rep.  138.  10  Atl.  741 ;  Boston  &  P.  R. 
Corp.  v.  New  York  &  N.  E.  R.  Co.  13  R.  I.  260. 

Again,  though  not  actually  consenting  to  a 
consolidation,  a  stockholder  may  estop  himself 
from  questioning  its  validity,  as  where  he  ac- 
cepts stock  issued  in  performance  of  an  agree- 
ment of  consolidation,  and  raises  no  objection 
for  several  years.  Branch  v.  Jesup,  106  U.  8. 
46S,  27  L.  ed.  279,  1  Sup.  Ct.  Rep.  495. 

VI.  Rights  and  rtmedies  upon  unauthorised  con- 
solidation. 

a.  Public 

Whenever  a  corporate  consolidation  takes 
plnce,  without  warrant  of  law,  under  no  mat- 
ter what  form,  there  is  a  usurpation  of  fran- 
chises which  the  state  attacks  by  quo  warranto, 
as  the  obvious  weapon  to  employ.  State  ew  rel. 
Brown  v.  Bailey,  16  Ind.  46,  79  Am.  Dec.  405 ; 
State  ex  rel.  Collings  v.  Beck,  81  Ind.  500 ;  State 
ex  rrl.  Howard  v.  Crawfordsville  &  S.  Turnp.  Co. 
102  Ind.  2J?S.  600,  1  N  E.  395,  400 ;  Distilling 
ft  Cattle  Feeding  Co.  v.  People  ex  rel.  Molonev, 
156  111.  448,  41  N.  E.  188;  People  v.  Boston,  H. 
T.  ft  W.  R.  Co.  12  Abb.  N.  C.  230. 

Unlawful  corporate  consolidation  is  a  capital 
offense  for  the  artificial  persons  who  engage  in 
It.  The  Judgment  of  corporate  death  to  the 
combining  companies  may  follow  as  a  result  of 
the  Illegal  transaction.  People  v.  North  River 
Sugar  Ref.  Co.  121  N.  Y.  582.  9  L.  R.  A.  33,  24 
52  I..  P.  A. 


N.  E.  834  ;  East  Line  ft  R.  River  R.  Co.  T.  State, 
75  Tex.  434,  12  S.  W.  690. 

The  penalty  may  not  be  inflicted.  Offending 
corporations  have  been  permitted  to  resume 
their  corporate  functions  after  the  illegal  con- 
solidation they  had  entered  intb  was  dissolved. 
Crawfordsville  ft  D.  Turnp.  Co.  v.  State  ex 
rel.  Howard,  102  Ind.  435,  1  N.  E.  864  ;  see  same 
parties  in  102  Ind.  283,  1  N.  E.  395,  and  102 
Ind.  600,  1  N.  B.  400. 

And  again,  the  state  has  in  such  cases  often 
resorted  to  the  milder  remedy  of  an  equity  suit 
for  an  injunction  to  prevent  the  commission  or 
carrying  into  effect  of  ultra  vires  acts,  instead 
of  the  more  drastic  one  of  forfeiture  of  the  char- 
ter, since  quo  warranto  is  not  the  sole  avail- 
able procedure.  Trust  Co.  of  Georgia  v.  State, 
109  Ga.  736,  48  L.  R.  A.  520,  35  S.  B.  823; 
Louisville  ft  N.  R.  Co.  v.  Com.  97  Ky.  675,  81 
S.  W.  476. 

Besides  being  subject  to  direct  attack  from 
the  state,  an  unauthorized  consolidation  may» 
in  New  York,  be  attacked  in  a  taxpayer's  ac- 
tion to  set  aside  or  annul  a  municipal  act  where 
such  is  a  necessary  factor  in  the  attempted 
consolidation.  Bohmer  v.  Haffen,  161  N.  T. 
390,  55  N.  E.  1047. 

And  in  New  Hampshire  apparently  such  a 
consolidation  is  open  to  attack  by  any  citizen. 
Currier  v.  Concord  R.  Corp.  48  N.  H.  321. 

b.  P^-ivaie. 

Ordinarily  an  original  charter  or  a  consolida- 
tion of  a  corporation  can  be  attacked  only  at 
the  instance  of  a  public  officer  In  the  name  of  the 
state.  When  such  officer  has  not  refused  to 
act,  and  the  statutory  forms  respecting  consoli- 
dation have  l)een  observed,  and  corporate  powers 
exei'clsed  under  It  for  several  years,  the  Inquiry 
into  the  validity  of  the  consolidation  and  pro- 
ceedings to  annul  it  must  be  Instituted  by  the 
state  through  its  proper  officer.  Atchison,  T. 
ft  S.  F.  R.  Co.  V.  Sumner  County  Comrs.  51  Kan. 
617.  33  Pac.  312. 

The  objection  that  a  consolidated  corporation 
has  no  legal  existence  Is  one  that  can  be  taken 
only  by  the  state  in  direct  proceedings  by  its 
attorney  general.  Individuals  cannot  maintain 
suit  to  determine  the  invalidity  or  nonexistence 
of  a  corporation — this  is  the  sovereign's  pre- 
rogative. The  court  may,  on  individual  com- 
plaint, pronounce  a  Judgment  upon  this  or  that 
transaction  of  an  impeached  body,  but  cannot 
decree  it  a  myth  or  conceived  in  fraud.  Bell  v. 
Pennsylvania,  S.  ft  N.  E.  R.  Co.  (N.  J.)  9  Cent, 
Rep.  138,  10  Atl.  741. 

But  it  does  not  follow  ^n)p^^t^is(t5a(3^g|^ 
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there  were  bids  put  in  for  the  franchise, 
other  than  that  of  the  appellants,  it  will 
not  be  presumed  that  the  appellants  were 
the  highest  or  the  successful  bidders,  or 
that  they  have  now  any  interest  in  the 
controversy,  but  that  an  affirmative  showing 
to  that  efl'ect  must  be  made.  The  cases  of 
State  ex  rel.  Coiner  v.  Wickeraham,  16 
Wash.  161,  47  Pac.  421,  and  8tate  em  rel. 
Daniels  v.  Proaser,  16  Wash.  608,  48  Pac. 
262,  are  cited  in  support  of  the  motion. 
These  cases  lay  down  the  rule  that  where 
it  appears  affirmatively  by  the  record,  or 
it  is  made  so  to  appear  by  a  showing  out- 
side of  the  record,  that  the  matters  in  con- 
troversy between  the  parties,  or  the  rights 
originally  involved  in  the  action,  have 
ceased  to  exist,  this  court  will  dismiss  the 
appeal,  even  though  it  may  leave  the  ques- 
tion as  to  which  party  is  entitled  to  costs 


undetermined.  Further  than  this  the  cases 
do  not  go.  They  are  not  authority  for  the 
proposition  that  the  court  will  dismiss  an 
appeal  because  a  contingency  could  happen 
which  would  determine  the  controversy, 
without  a  showing  that  such  contingency 
has  actually  happened.  The  rule  is  the 
other  way.  Where  it  appears  on  the  face  of 
the  record  that  the  appellant  had  an  appeal- 
able interest  in  the  controversy  at  the  time 
the  judgment  appealed  from  is  entered 
against  him,  the  presumption  is  that  this 
interest  continues  until  his  rights  are  fin- 
ally determined,  and  is  overcome  before 
that  time  only  by  an  affirmative  showing 
appearing  either  upon  the  face  of  the  rec- 
ord, or  by  extrinsic  evidence  that  such  in- 
terest has  ceased  to  exist.  As  nothing  ap- 
pears in  the  present  record  to  that  effect,- 
the  motion  to  dismiss  will  be  denied. 


tempt  to  consolidate,  when  not  questioned  by 
the  state  itself,  is  good  against  all  others.  The 
authorities  do  not  sustain  so  broad  a  proposi- 
tion. As  was  said  by  the  court  In  one  case: 
"Our  attention  is  called  to  no  case  In  which  it 
is  held  that,  in  the  absence  of  any  general  law 
or  special  charter  or  other  statute  authorising 
incorporation  or  consolidation,  as  the  case  may 
be,  and  also  in  the  absence  of  subsequent  legis- 
lative ratification,  the  Juristic  personality  of  a 
corporation  or  consolidated  corporation  is  com- 
plete and  conclusive  against  all  the  world  ex- 
cept the  sovereign  power.'*  American  Loan  & 
T.  Co.  V.  Minnesota  ft  N.  W.  R.  Co.  157  111.  641, 
42  N.  E.  153. 

1.  The  conatiiuent  corporations. 

One  of  the  first  questions  that  arises  when 
there  has  been  a  void  consolidation,  is.  What 
are  the  rights  and  remedies  of  the  constituent 
companies,  inter  set 

In  Ketcham  v.  Madison,  I.  &  P.  B.  Co.  20 
Ind.  260,  an  appeal  by  a  Judgment  creditor  of 
a  consolidated  corporation  from  a  denial  of  his 
motion  for  an  execution  to  run  against  the  as- 
sets of  the  consolidating  companies,  the  court  in 
the  opinion  reversing  recites  that  in  a  prior 
action,  brought  by  one  constituent  against  the 
other  to  dissolve  the  consolidation,  it  was  ad- 
Judged  void,  and  the  consolidation  agreement 
was  set  aside  and  annulled,  and  the  constituents 
restored  to  their  antecedent  status;  but  the 
ground  upon  which  such  Judgment  went  is  not 
set  forth. 

In  Peoria  &  R.  I.  R.  Co.  v.  Coal  Valley  Min. 
Co.  68  111.  489,  the  court  refused  to  enforce 
an  agreement  in  a  consolidation  contract  where- 
by one  party*  covenanted  not  to  transport  coal 
unless  it  paid  the  first  party  fifty  cents  a  ton. 

In  Greenville  Compress  &  W.  Co.  v.  Plant- 
ers' Compress  &  W.  Co.  70  Miss.  669,  13  So. 
879,  it  was  held  that  when  an  agreement  be- 
tween corporations  to  consolidate,  void  forwent 
of  legislative  sanction,  has  been  partly  carried 
out,  while  no  action  lies  upon  it,  yet  if  one  con- 
stituent has  benefited  at  the  expense  of  the  oth- 
er it  will  not  be  permitted  to  retain  the  benefit 
while  repudiating  the  agreement. 

To  the  like  effect  is  Manchester  &  L.  R.  Co. 
v.  Concord  R.  Corp.  66  N.  H.  100,  9  L.  R.  A. 
689,  3  Inters.  Com.  Rep.  819,  20  Atl.  383,  hold- 
ing that  when  a  contract  not  malum  in  se,  but 
only  malum  prohibitum,  has  been  fully  executed 
by  one  party,  and  the  other  has  failed  to  per- 
form, equity  will  afford  relief  unless  the  invalid 
agreement  involves  positive  immorality. 

But  a  receiver  of  a  corporation  which  has 
been  dissolved  because  it  entered  into  an  11- 
52  L.  R.  A. 


legal  combination  of  corporations  cannot  main- 
tain an  action  against  another  corporation  in 
the  same  illegal  combination  to  recover  profits 
made  therein,  since  such  an  action  necessarily 
calls  for  the  enforcement  of  an  agreement  ad- 
judged nnlawful  and  void.  Gray  v.  Oxnard 
Bros.  Co.  59  Hun,  887,  13  N.  Y.  Supp.  86. 

Under  the  Tennessee  statute  (Acts  1891,  chap. 
218),  declaring  invalid  and  unlawful  all  com- 
binations, contracts,  arrangements,  etc.,  which 
tend  to  prevent  free  competition  in  sales  of 
home  grown  or  manufactured  commodities,  a 
recovery  in  the  courts  is  denied  to  every  plain- 
tiff entering  into  the  obnoxious  confederation 
who  sues  upon  a  cause  of  action  accrued  in  con- 
nection therewith,  as,  in  this  case,  an  advance 
of  money  made  by  one  associate  to  another  in 
the  course  of  the  common  enterprise.  American 
Handle  Co.  v.  Standard  Handle  Co.  (Tean.  Ch. 
App.)  59  S.  W.  709. 

2.  Btoohholdtrs. 

Everything  done  by  a  corporation,  not  au- 
thorized under  powers  expressly  or  by  necessary 
Implication  conferred  by  law,  is  voidable  at  the 
instance  of  stockholders  objecting,  and  not 
barred  of  relief  by  laches  or  an  estoppel.  Knox- 
vllle  V.  Knoxville  &  O.  R.  Co.  22  Fed.  758. 

In  Nathan  v.  Tompkins,  82  Ala.  437,  2  So. 
747,  the  illegal  and  ultra  vires  character  of  the 
attempted  consolidation  in  question  was  ad- 
mitted, and  a  bill  filed  by  a  stockholder  to  an- 
nul so  far  as  accomplished,  and  to  prevent  the 
consolidation  of  two  domestic  street  railway 
companies  was  in  the  main  successful. 

The  relief  customarily  sought  and  awarded 
a  dissentient  stockholder  against  an  illegal  con- 
solidation, or  one  where  his  assent  is  requisite 
to  perfect  a  legal  one,  Is  an  injunction.  Mow- 
rey  v.  Indianapolis  &  C.  R.  Co.  4  BIss.  78,  Fed. 
Cas.  No.  9,891 ;  Botts  v.  Simpsonville  &  B.  C. 
Tump.  Road  Co.  88  Ky.  54,  2  L.  R.  A.  594,  10 
S.  W.  134 ;  Kean  v.  Johnson.  9  N.  J.  Eq.  401 ; 
Watson  V.  Harlem  &  N.  Y.  Nav.  Co.  52  How. 
Pr.  348 ;  Stevens  v.  Rutland  &  B.  R.  Co.  20  Vt. 
545. 

Yet  this  relief  may  be  refused  pendente  lite 
where  the  stockholder's  Interest  is  small  and 
can  be  fully  protected  by  conserving  the  prop- 
erty until  final  Judgment  and  requiring  ample 
security.     McVicker  v.  Ross,  55  Barb;  247. 

The  stockholder  Is  entitled  to  Injunctive  re- 
lief notwithstanding  the  law  has  given  him 
the  right  to  apply  to  the  court  for  the  appoint- 
ment of  appraisers  to  appraise  the  value  of  his 
stock,  and  provided  that  upon  the  payment  of 
such  value  his  rights  as  a  stockholder  are  to 
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On  tbe  merits  of  the  controyersy  the  ar- 
gument of  counsel  has  taken  a  wide  range, 
and  many  questions  are  discussed  which  we 
think  are  immaterial  to  a  decision  of  the 
ease  presented.  We  will  notice  only  those 
suggested  by  respondents  as  reasons  for  an 
aflirmance  of  the  judgment.  The  principal 
contention  is  that  the  proposed  ordinance 
has  the  effect  of  extending  the  time  of  cer- 
tain of  the  street-railway  franchises  now  ex- 
isting in  the  city  of  Seattle,  and  is  thus 
in  violation  of  §  20  of  article  4  of  the  city 
charter,  above  quoted.  The  learned  counsel 
for  the  respondents  take  the  position — at 
least,  we  are  able  to  draw  no  other  conclu- 
sion from  their  argument, — ^that  it  matters 
not  whether  the  ordinance  granting  the  new 
franchise  contains  conditions  totally  at  va- 
riance with  the  conditions  of  the  ordinances 
granting  the  existing  franchises,  or  whether 


the  franchise  be  granted  to  the  persons  own- 
ing the  existing  franchises,  or  put  up  at 
auction  and  sold  to  the  highest  bidder,  or 
whether  the  ordinance  provides  for  an  en- 
tire system  of  street  railways,  which  may 
be  constructed  without  reference  to  any  ex- 
isting system,  it  is  nevertheless,  in  effect, 
but  an  extension  of  the  time  of  the  existing 
franchises,  so  long  as  it  permits  the  tangi- 
ble property  of  the  street-railway  systems 
now  being  operated  under  existing  fran- 
chises to  be  used  in  the  new  system  of 
street  railways  to  be  operated  under  the 
new  franchise.  Speakiug  of  the  proposed 
ordinance,  they  say  (we  quote  from  the 
brief) :  ''The  ordinance  by  its  terms,  pro- 
vides that  the  acquisition  of  any  portion 
of  existing  street  railways  shall  be  equiva- 
lent to  new  construction,  and  further  pro- 
vides for  the  filing  of  releases  of  existing 


eeue.  Langan  ▼.  Franckljn,  20  Abb.  N.  C 
102.  20  N.  Y.  Supp.  401. 

There  Is,  says  the  court.  In  effect  one  case, 
a  dictum,  which  seems  to  favor  the  doctrine  that 
a  stockhoMer  has  not  a  right  to  object  to  a 
consolidation,  but  when  he  does  not  enter  the 
consolidated  company  may  withdraw  his  share 
in  the  capital  stock  and  have  an  injunction  nn- 
tU  he  is  secured ;  bat  it  Is  added  that  while  this 
may  be  tree,  if  the  objecting  stockholder  chooses 
to  adopt  that  course,  it  is  not  his  only  remedy. 
To  reqaire  such  a  stockholder  to  sell  out  his 
stock,  or  abandon  it,  or  else  Join  the  consolidated 
company,  would  probably  be  a  violation  of  his 
contract.  State  ect  rel.  Brown  v.  Bailey,  16  Ind. 
46,  70  Am.  Dec.  405,  McDonald,  J. 

While  there  is  no  doubt  that  a  dissenting 
stockholder  cannot  be  forced  into  a  consoli- 
dated company  nor  obliged  to  take  stock  there- 
in for  his  holdings  (Lauman  v.  Lebanon  Talley 
B.  Co.  30  Pa.  42,  72  Am.  Dec.  685),  and  that  his 
rights  in  this  respect  are  unaffected  by  the  leg- 
islative sanction  to  the  consolidation  he  opposes 
(CItrarwater  v.  Meredith,  68  U.  S.  25,  sub  nom. 
Ferguson  v.  Meredith,  17  L.  ed.  601),  yet  it 
is  not  so  clear  that  such  a  stockholder  can  pre- 
vent altogether  the  carrying  into  effect  of  a 
consolidation  sanctioned  by  the  state  and  de- 
sired by  the  majority  of  the  stockholdera  All 
he  can  do  is  to  prevent  It  until  due  compensation 
Is  made  him  for  his  holdings. 

If  a  consolidation  Is  demanded  by  the  public 
interest  and  desired  by  a  majority  of  the  stock- 
holders as  well,  and  no  other  way  of  disposing 
of  the  objections  of  a  recalcitrant  stocktiolder 
appeal's,  the  power  of  eminent  domain  may  be 
Invoked,  it  is  suggested,  to  condemn  his  hold- 
ings. Black  V.  Delaware  &  R.  Canal  Co.  24  N. 
J.  £q.  455. 

In  Massachusetts,  it  is  said,  there  is  no  doubt 
of  the  right  of  a  corporation  established  solely 
for  trading  and  manufacturing  purposes,  and 
not  for  objects  quasi  public,  such  as  railroads, 
canals,  and  turnpikes,  to  close  Its  business  and 
transfer  its  assets  by  a  majority  vote  of  its 
stockholders  if  they  in  a  sound  discretion  and 
good  faith  deem  it  wise.  And  if  stock  In  the 
purchasing  corporation  is  taken  in  payment 
this  docs  not  make  the  transaction  an  Illegal 
one.  the  stock  being  for  those  willing  to  take 
it  and  convert  it  into  money  for  those  who  re- 
fuse. Treadweil  v.  Salisbury  Blfg.  Co.  7  Gray, 
393.  6C  Am.  Deo.  490. 

And  under  the  Ohio  statute  of  1890  (87  Ohio 
Laws,  lo9)  a  dissenting  stockholder,  on  con- 
solidation, must  be  paid  the  value  of  his  stock, 
and  need  not  make  a  demand  for  it  before  the 
filing  with  the  secretary  of  state  of  the  ratify- 
52  L.  R.  A. 


Ing  agreement,  as  the  company  is  bound  to  as- 
certain who,  if  any,  of  its  stockholders  refuse 
to  convert  their  holdings.  Pittsburgh,  C.  &  St. 
L.  R.  Co.  T.  Garrett,  GO  Ohio  St.  405,  84  N.  IB. 
499. 

In  a  case  where  the  court  concluded  that  a 
consolidation  was  unauthorized  and  wrongful  as 
against  an  objecting  stockholder,  and  having 
been  carried  out  by  a  wrongful  appropriation 
of  his  equity  in  his  stock,  that  the  consolidated 
company  was  liable  to  him  for  its  value,  al- 
though the  members  of  the  court  were  not  agreed 
upon  the  premises  or  reasoning  from  which 
their  conclusion  proceeded,  except  that  there 
had  been  a  fundamental  change  effected  in  the 
corporation  the  plaintiff  subscribed  to,  by  means 
of  such  consolidation,  it  was  decided  that, 
while  the  laches  of  the  protesting  stockholder 
barred  his  right  to  an  injunction,  it  did  not 
cut  him  off  from  his  damages,  and  these  were 
the  full  value  of  his  stock,  although  he  had 
only  partly  paid  for  It.  International  &  G.  N. 
B.  Co.  V.  Bremond,  58  Tex.  96. 

When  a  corporate  combination  has  been  ad- 
Judged  illegal  and  void  a  shareholder  in  it  can 
force  an  accounting  and  distribution  of  the  as- 
sets, liavemeyer  v.  Brooklyn  Sugar  Bef.  Co. 
2«  Abb.  N.  C.  157. 

And  the  subscribers  to  a  fund  raised  and  in- 
trusted to  a  committee  to  expend  in  completing 
a  continuous  line  of  railroad  in  three  states, 
by  the  consolidation  of  three  railroads,  one  in 
each,  can  compel  an  accounting,  and  when  it 
appears  that  one  of  the  roads  was  unable  to 
obtain  legislative  consent  to  consolidate  with 
the  other  two,  and  so  was  not  entitled  to  any 
of  the  fund,  the  committee  is  personally  liable 
for  all  of  the  fund  spent  in  completing  that  road. 
Gould  V.  Seney,  31  N.  Y.  S.  R.  729,  9  N.  Y. 
Supp.  818. 

A  bank  stockholder  cannot  claim  a  quota  of 
the  additional  shares  issued  by  his  corporation 
for  distribution  In  lieu  of  their  holdings  to  the 
stockholders  In  another  bank  to  be  consolidated 
with  the  issuing  corporation  upon  tbe  allega- 
tion that  the  consolidation  Is  ultra  vires.  If 
the  consolidation  Is  void,  it  is  so  in  toto, — the 
increase  of  stock  with  the  rest  of  tbe  proceed- 
ings. If  the  increase  of  stock  Is  valid,  it  be- 
longs to  the  shareholders  of  the  bank  taken  in. 
Bonnet  v.  First  Nat.  Bank  (Tex.  Civ.  App.) 
rtO  S.  W.  825. 

And  when  a  legislative  act  authorizes  three 
insurance  companies  to  consolidate,  with  a  pro- 
viso that  the  consolidation  shall  not  take  fffoct 
until  it  is  accepted  by  the  members  of  the  re- 
spective constituent  companies,  a  policy  holder 
in  one  of  the  consolidating  companies  does  nplp 
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franchises,  and  this  to  the  end  that  the 
old  franchises  would,  of  necessity,  and  ipso 
facto,  be  extended  under  the  new  franchise. 
We  lepeat,  the  test  of  the  validity  of  the 
proposed  ordinance  595  is  not  what  the 
grantees  might  or  might  not  do  thereun- 
der, but  what  they  are  given  the  right  to 
do  thereunder.  The  ordinance,  by  provid- 
ing for  the  acquisition  of  existing  fran- 
chises, and  bringing  the  street  railways  un- 
der the  operation  of  the  proposed  fran- 
chise, has  the  effect  of  bringing  the  same 
under  the  provisions  of  the  proposed  fran- 
chise, and  thereby,  of  necessity,  extending 
the  period  of  the  existence  of  the  old  fran- 
chises." Again:  "If  the  proposed  ordi- 
nance is  not  a  violation  of  said  §  20  of  the 
city  charter,  then  appellants  can,  five  years 
hence,  again  do  that  which  they  are  now 
seeking  to  have  done,  viz.,  apply  to  the  city 


council  for  a  franchise  covering  the  same 
routes  embraced  in  the  proposed  franchise, 
and  adding  thereto  additional  routes  and 
provisions,  either  important  or  unimpor- 
tant, and  ask  the  passage  of  an  ordinance 
similar  to  ordinance  695  for  a  period  of 
forty  or  fifty  years;  and,  if  their  conten- 
tion in  this  case  is  correct,  then  it  is  also 
correct  to  say  that,  should  it,  by  the  pro- 
posed ordinance,  for  forty  or  fifty  years,  be 
provided  that  the  acquisition  by  purchase 
of  any  existing  street  railway  and  the  sur- 
render of  existing  franchises  to  the  city, 
be  made,  that  such  proposed  franchise  of 
forty  or  fifty  years,  covering  almost,  if  not 
in  its  entirety,  the  provisions  of  ordinance 
595,  would  not  be  in  violation  of  §  20  of  the 
city  charter.  This  process  could  be  repeat- 
ed from  time  to  time,  ad  infinitum,  and 
never  would  the  contingency  happen  of  any 


by  mere  silence  and  Inaction  on  his  part,  be- 
come a  member  of  the  consolidated  company  so 
as  to  entitle  bim  to  recover  of  it  on  his  policy. 
Until  his  affirmative  consent  Is  given  his  rights 
are  against  the  company  only  which  Issued  his 
policy.  Gardner  v.  Hamilton  Mut.  Ins.  Co.  83 
N.  Y.  421. 

8.  Subscribers  to  stock. 

As  a  general  rule  a  subscriber  to  the  stock 
of  a  corporation  which  afterwards  consolidates 
with  another  corporation  Is  thereby  released 
from  his  enfragement  to  take  and  pay  for  stock 
If  such  consolidation  was  without  his  consent 
and  without  legislative  sanction  at  the  time  he 
subscribed.  McOray  v.  Junction  R.  Co.  9  Ind. 
858 :  Booe  v.  Junction  R.  Co.  10  Ind.  93  ;  Martin 
V.  Junction  K.  Co.  12  Ind.  605;  State  ed»  rel. 
Brown  v.  Bailey,  16  Ind.  46,  79  Am.  Dec.  405 ; 
Shelbyville  &  R.  Turnp.  Co.  v.  Barnes,  42  Ind. 
498. 

And  even  when  a  valid  consolidation  takes 
place  under  legislative  sanction  it  Is  essential 
to  prove  Its  completion  and  compliance  with 
every  statutory  requisite  in  order  to  recover 
upon  an  unpaid  subscription  to  stock.  Mans- 
field, C.  &  L.  M.  R.  Co.  V.  Drinker,  30  Mich. 
124  ;  Tuttle  v.  Michigan  Air  Line  R.  Co.  85  Mich. 
247. 

Pat,  notwithstanding  the  invalidity  or  Ir- 
regularity of  a  corporate  consolidation  arising 
from  a  want  of  any  perfected  organization  of  the 
consolidating  companies,  subscribers  to  the 
stock  thereof  who  consented,  or  who  at  least 
after  due  opportunity  did  not  object,  to  the 
consolidation  are  liable  to  the  creditors  of  the 
consolidated  company  for  the  amounts  un- 
paid on  their  subscriptions.  Hamilton  v.  Clar- 
ion, M.  ft  P.  R.  Co.  144  Pa.  34.  sub  nom.  Hamil- 
ton V.  Jackson,  13  L.  R.  A.  779,  23  Atl.  53. 

4.  Creditors,   bondholders,   and   others. 

Ordinarily  the  legislative  consent  to  a  cor- 
porate consolidation  Is  given  with  the  proviso 
that  the  new  company  shall  be  liable  for  all 
the  debts  of  the  old  ones.  But  a  general  stat- 
i:te  so  providing  for  the  case  of  any  two  or 
more  companies  consolidating  Is  not  retroactive, 
and  has  no  application  to  a  consolidation  ef- 
fected long  before  Its  enactment.  Hatcher  v. 
Toledo,  W.  &  W.  R.  Co.  62  111.  477. 

And  when  a  consolidation  Is  illegal  and  void 
no  recovery  can  be  had  on  notes  given  to  carry 
out  the  scheme.  Tompkins  v.  Compton,  93  Ga. 
520,  21  S.  E.  79. 

And  when,  without  authority  of  law,  sepa- 
rately chartered  railroads  built  to  operate  dls- 
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tlnct  lines  undertake  to  consolidate  by  private 
agreement,  and  the  president  gives  notes  in  the 
name  assumed  by  the  nominal  consolidation  for 
the  purchase  price  of  a  steamboat  to  run  In 
connection  with  the  traffic  of  the  constituent 
roads,  there  being  no  law  allowing  such  steam- 
boat connection,  the  acts  are  ultra  vires,  and 
the  holder  cannot  recover  on  the  notes  In  a  suit 
against  the  roads  jointly  after  the  illegal  con- 
solidation has  been  dissolved,  and  this  notwith- 
standing the  steamboat  is  retained.  Pearce  v. 
Madison  ft  I.  R.  Co.  21  How.  441,  16  L.  ed.  184. 

But  supposing  a  consolidation  Invalid  for  Ir- 
regularity of  procedure,  a  mortgage  given  by 
the  consolidated  company  is  not  Impaired  there- 
by. Racine  ft  M.  R.  Co.  v.  Farmers'  Loan  ft 
T.  Co.  49  111.  331,  95  Am.  Dec.  595. 

In  an  action  on  county  bonds  regularly  voted 
and  Issued  In  aid  of  a  railroad  It  was  con- 
tended in  defense  that  the  consolidation  was 
void  because  when  it  was  effected  no  work  what- 
ever had  been  done  on  one  of  the  constituent 
roads,  and  the  statute  only  authorized  a  union 
of  any  two  or  more  roads  wholly  or  In  part 
constructed ;  but  such  defense  was  held  nna vail- 
ing upon  several  grounds,  chiefly,  that  the  stat- 
ute applied  when  any  one  of  the  roads  had  been 
partly  constructed,  that  the  county  was  es- 
topped by  a  recital  In  the  bonds  that  all  require- 
ments of  law  had  been  met,  and  finally,  that  the 
plaintiff  was  a  bona  fide  holder  for  value  with- 
out notice.  Washburn  v.  Cass  County,  3  Dill. 
251,  Fed.  Cas.  No.  17,213. 

In  another  action  upon  bonds  of  the  same 
character  to  the  defense  that  after  the  author- 
izing vote  there  had  been  a  consolidation  In- 
valid for  lack  of  assent  by  all  the  stockholders, 
the  court  decided  that  the  validity  of  the  con- 
solidation could  not  be  questioned  collaterally 
In  that  suit,  but  was  open  to  attack  only  In  a 
direct  action  properly  brought  by  a  stockholder 
for  that  purpose.  Warrener  v.  Kankakee  Coun- 
ty, Fed.  Cas.  No.  17.206. 

Upon  the  consolidating  of  a  corporation 
which  has  outstanding  bonds  that  by  the  terms 
of  the  consolidation  the  holder  is  at  liberty  to 
convert  Into  stock,  a  bondholder,  who  Is  also 
a  stockholder  and  in  his  character  as  such  con- 
sented to  and  promoted  the  consolidation.  Is  not 
entitled  to  convert  his  bonds  Into  the  equivalent 
stock,  when  he,  being  cognizant,  neglected  the 
opportunity  so  to  do  at  the  time  of  the  consoli- 
dation ;  but  his  right  Is  thereafter  limited  to  the 
collection  of  the  debt  represented  by  the  bonds. 
Tagart  v.  Northern  C.  R.  Co.  29  Md.  657. 

In  Livingston  v.  People's  Gaslight  ft  C.  Co. 
3  Chicago  L.  J.  426,  an  injunction  and  receiver- 
ship were  refused  a  bondholder  ia^three  ont  of 
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street-railway  franchise  getting  within 
three  years  of  its  expiration.  We  respect- 
fully submit  that  the  very  statement  of  the 
proposition  carries  its  own  refutation." 
(The  italics  .are  counsel's.)  This  reason- 
ing, it  seems  to  us,  not  only  assumes  that 
the  tangible  property  used  in  tne  operation 
of  the  railway  system,  and  the  right  by 
which  it  is  operated  on  the  streets  of  the 
municipality, — the  franchise, — are  one  and 
the  same  thing,  but  it  assumes  that  the  city 
of  Seattle  is  without  power  either  to  grant 
a  new  franchise  for  a  street  railway  along 
a  street  upon  which  there  is  an  existing 
railway  operated  under  an  existing  fran- 
chise, or  to  accept  or  permit  a  voluntary 
surrender  of  an  existing  franchise.  It 
ought  not  to  require  argument  to  prove  that 
the  franchise  under  which  a  street  railway 
is  operated  is  separate  and  distinct  from  the 
tangible  property  used  in  the  operation  of 
that  railway.  The  franchise,  while  it  is 
property,  is  in  its  nature  but  a  permit  to 
use  the  streets  of  the  municipality  in  a 
particular  way    for    a    particular  purpose. 


The  tangible  property — ^the  railway  tracks, 
the  cars,  and  other  equipments — ^is  but  a 
part  of  the  means  necessary  to  a  successful 
operation  of  the  railway  system,  and  can  no 
more  be  a  part  of  the  franchise  under  which 
the  system  is  being  operated  than  can  the 
labor  of  the  individuals  who  control  and 
direct  its  operation.  Neither  does  the  city, 
by  the  mere  grant  of  a  franchise  for  the 
operation  of  a  street  railway  upon  its 
streets,  become  the  owner  of  the  tangible 
property  used  in  the  operation  of  that  rail- 
way. Nor,  unless  the  ordinance  granting 
the  franchise  so  expressly  provides,  can  it 
become  such  owner  by  the  forfeiture  or  ter- 
mination by  limitation  of  the  franchise.  As 
none  of  the  ordinances  granting  the  fran- 
chises which  tlie  proposed  ordinance  permits 
to  be  surrendered  contain  such  a  provision, 
the  tangible  property  of  the  railway  sys- 
tems, if  such  surrender  be  made,  will  con- 
tinue to  be  the  property  of  its  then  owners. 
This  being  true,  there  can  be  no  more  rea- 
son for  saying  that  the  continued  use  of 
this  tangible  property  is  the  continued  use 


ten  f  onsolldating  companies  for  the  making  and 
vending  of  gas,  wblch  united  pursuant  to  an  act 
of  the  legislature,  on  the  ground  that  the  com- 
plainant was  not  Injured,  and  the  act,  although 
contrary  to  the  past  policy  of  the  state  respect- 
ing trusts  and  monopolies,  was  within  the  con- 
stitutional powers  of  the  legislature,  and  if  the 
public  at  large  snffered  by  the  consolidation  only 
the  state  could  complain. 

In  Delaware  &  R.  Canal  Co.  v.  Camden  ft  A. 
R.  Co.  15  N.  J.  Eq.  13 ;  s.  c,  16  N.  J.  Eq.  321, 
a  railroad  corporation  which  had  been  granted 
by  the  state  an  exclusive  franchise  to  transport 
freight  and  passengers  between  New  York  and 
Philadelphia,  sought  an  Injunction  against  the 
practical  consolidation  of  two  other  roads  which, 
when  united  In  the  manner  proposed,  would 
form  a  continuous  line  between  those  cities,  and 
thus  deprive  the  complainant  of  Its  monopoly 
lights. 

The  application  for  an  Injunction  pendente 
Hte  upon  the  bill  and  answer  was  refused  by  the 
chancellor  in  the  first  instance  upon  the  ground 
that  all  the  equities  of  the  bill  were  denied, 
but  upon  a  renewal  after  new  allegations  and 
proofs  were  In  was  granted  so  far  as  through 
trafllc  was  concerned,  and  afterwards,  on  ap- 
peal to  the  court  of  errors  and  appeals,  the  de- 
cree was  widened  so  as  to  apply  to  all  traffic 
from  either  terminal  past  the  point  of  junction, 
and  in  other  respects  affirmed.  Rarltan  &  D. 
B.  R.  Co.  V.  Delaware  ft  B.  Canal  Co.  18  N.  J. 
i3q.  546. 

U'he  case  is  notable  as  an  example  of  protec- 
tion by  injunction  afforded  to  a  third  party  sus- 
taining special  Injury  by  a  proposed  consolida- 
tion. 

When  a  consolidation  Is  Illegal  and  void  each 
of  the  corporations  a  party  to  it  continues  In 
existence  unaffected  by  It  as  to  all  duties  and 
obligations, — hence,  a  railroad  thus  situated  is 
liable  for  Injuries  resulting  from  the  negligence 
of  the  operators  of  the  road  under  the  guise  of 
the  supposed  consolidated  company.  Latham 
V.  Doflton,  H.  T.  ft  W.  R.  Co.  38  Hun,  265. 

And  a  policy  holder  in  a  mutual  benefit  life 
Insurance  company  may  maintain  an  action  for 
damages,  at  least  to  the  extent  of  his  premiums 
paid  against  the  directors  of  the  company  which 
Issoed  his  policy,  when,  by  their  unlawful  ac- 
tion, his  company  has  been  consolidated  with 
•  another,  and  the  consolidated  company  declines 
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to  continue  the  risk.  The  fact  that  he  applied 
to  the  consolidated  company  for  reinsurance  Is 
no  bar.  Grayson  v.  Willoughby,  78  Iowa,  83,  4 
L.  R.  A.  865«  42  N.  W.  591. 

YII.  Summarp, 

The  reader  Is  referred  to,  and  shonld  consult, 
the  annotated  cases  and  notes  in  prior  volumes 
of  the  L.  R.  A.  Reports,  relating  to  different 
phases  of  corporate  consolidation.  These  are 
as  follows  :  Gulf,  C.  ft  S.F.  R.  Co.  v.  State  (Tex.) 
1  L.  R.  A.  840 ;  State  «r  rel.  Leese  v.Chlcago,  B. 
ft  Q.  R.  Co.  (Neb.)  2  L.  R.  A.  564  ;  Botts  v.  Simp- 
sonville  ft  B.  C.  Tump.  Co.  (Ky.)  2  L.  R.  A. 
504;  Ix>uisville,  N.  A.  ft  C.  R.  Co.  v.  Boney 
(Ind.)  3  L.  R.  A.  435:  Grayson  v.  Willoughby 
<Iowa)  4  L.  R.  A.  865:  Cantillon  v.  Dubuque 
&  N.  W.  R.  Co.  (Iowa)  5  L.  R.  A.  726 ;  People 
ew  rel.  Peabody  v.  Chicago  Gas  Trust  Co.  (111.) 
8  L.  R.  A.  499;  Hamilton  v.  Jackson  (Pa.)  13 
L.  R.  A.  779;  Chicago  ft  I.  Coal  R.  Co.  v. 
Hall  (Ind.)  23  L.  R.  A.  231;  State  €9  rel. 
Nolan  V.  Montana  R.  Co.  (Mont.)  45  L.  R.  A. 
271. 

As  the  foregoing  review  has  shown,  the  right 
to  consolidate  Is  dependent  upon,  first,  the  leg- 
islative sanction  expressed  in  some  form  or 
other,  and  secondly,  the  consent  of  the  members 
of  the  consolidating  companies.  The  legislative 
sanction  must  always  be  expressly  given,  and 
never  can  be  Implied ;  but  It  may  be  antecedent 
or  subsequent  to  the  consolidation  sanctioned. 
If  antecedent  it  Is  expressed  either  in  the  acts 
of  Incorporation  of  the  consolidating  companies, 
or  In  a  statute  applying  either  to  consolidation 
in  general,  or  to  the  particular  consolidation 
concerned.  If  subsequent,  it  Is  expressed  by 
an  act  of  ratification,  confirmation,  or  distinct 
recognition. 

The  sanction  of  the  members  is  expressed  or 
Implied  from  the  existence  of  statutory  power 
to  consolidate  at  the  time  their  membership  be- 
gins, or  from  laches  or  acquiescent  action  upon 
their  part. 

These  are  the  underlying  and  controlling 
principles  that  will  be  found  to  have  been  ap- 
plied In  every  case  of  corporate  consolidation 
that  has  come  before  the  American  courts, 
whether  held  valid  or  invalid.  J.  B.  O. 
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of  the  franchise,  than  there  can  be  for  say- 
ing that  the  use  of  any  other  property  of 
like  kind  would  have  that  effect.  Only  upon 
the  theory  that  the  tangible  property  of  the 
railway  system  and  the  franchise  under 
which  it  is  being  operated  are  one  and  the 
same  thing,  can  it  be  said  that  the  continued 
use  of  the  one  is  the  continued  use  of  the 
other.  We  think  counsel  have  attached  un- 
due importance  to  this  provision  of  the  pro- 
posed ordinance.  Had  it  not  been  pro- 
vided that  the  existing  railways,  on  the  sur- 
render of  the  franchises  under  which  they 
are  being  operated,  shall  be  deemed  new  con- 
struction, to  the  extent  that  they  shall  be 
made  to  conform  to  the  requirements  of  the 
proposed  ordinance,  this  would  have  been 
the  effect  of  the  ordinance  in  any  event. 
Without  this  provision,  all  the  city  could 
have  required  would  have  been  a  street  rail- 
way constructed  in  accordance  with  the  re- 
quirements of  the  ordinance.  It  reserved 
no  right  to  dictate  from  whom  the  material 
used  in  the  construction  of  the  railway 
should  be  purchased,  nor  what  particular 
material  should  be  used  in  that  construc- 
tion. These  matters  were  left  to  the  discre- 
tion of  the  purchasers  of  the  franchise.  If, 
then,  they  purchased  a  railway  track  which 
c<xnplied  with  the  terms  of  the  ordinance, 
on  what  theory  could  the  city  have  prohib- 
ited its  use?  Must  the  idle  ceremony  of 
tearing  it  up  and  relaying  it  be  gone 
througn  with?  It  would  seem  not;  and 
much  less  would  it  seem  that  the  grant  of 
a  franchise  accompanied  by  permission  to 
do  a  particular  thing,  which  the  grantee 
may  lawfully  do  without  such  permission, 
would  change  the  nature  of  the  grant. 

The  assumption  that  the  city  has  not  pow- 
er to  grant  a  franchise  for  a  street  railway 
along  a  street  upon  which  there  is  an  ex- 
isting street  railway  operated  under  an  ex- 
isting franchise,  or  to  accept  the  voluntary 
surrender  of  an  existing  franchise,  is  equal- 
ly without  foundation.  As  we  have  shown, 
the  present  city  charter  expressly  provides 
that  no  exclusive  franchise  or  privilege  for 
the  use  of  any  street  shall  be  granted;  and 
the  ordinances  granting  the  franchises 
which  were  in  existence  at  the  time  of  the 
adoption  of  the  present  city  charter,  and 
which  may  be  affected  by  the  proposed  or- 
dinance, all  contain  provisions  to  the  effect 
that  the  franchise  thereby  granted  shall  not 
be  deemed  exclusive.  To  the  objection  that 
the  provisions  of  the  charter  under  which 
these  franchises  were  granted  control  on  this 
question,  and  that  this  charter  is  not  before 
us,  it  is  a  sufficient  answer  to  say  that  the 
presumption  is  that  all  the  provisions  of  the 
ordinances  are  within  the  powers  of  the 
charter  which  authorized  them,  and  that 
this  presumption  continues  until  the  con- 
trary is  shown.  The  second  proposition  seems 
equally  free  from  doubt.  By  the  charter  of 
the  city  of  Seattle,  all  legislative  power  is 
vested  in  the  mayor  and  city  council.  In 
addition  to  this  general  power,  by  the  ninth 
subdivision  bf  §  18  of  article  4  the  city  coun- 
cil is  given  power  "to  authorize  or  prohibit 
the  locating  and  constructing  of  any  rail- 
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road  or  street  railroad  in  any  street,  alley, 
or  public  place  of  the  city,"  and  "to  provide 
for  the  alteration,  change  of  grade,  or  re- 
moval thereof."  While  it  ma}'  be  doubted 
whether  this  grant  of  powers  would  author- 
ize the  city  council,  against  the  consult  of 
the  owners  of  an  existing  franchise,  operat- 
ing a  street  railway  thereunder,  to  compel 
the  removal  of  the  railway  and  a  surrender 
of  the  franchise,  so  long  as  such  owners 
were  operating  it  in  accordance  with  the 
terms  of  the  ordinance  under  which  the  fran- 
chise was  granted,  yet  it  is  ample  to  vest 
in  the  city  council  the  absolute  control  of 
the  city's  interests  in  the  franchises,  and 
make  the  mayor  and  city  council  the  sole 
representative  of  the  public  interest  in- 
volved. Stated  in  another  way,  the  general 
public  of  the  city  can  have  no  such  interest 
in  the  maintenance  of  a  street  railway  or 
the  existence  of  a  franchise  as  to  prevent 
the  removal  of  the  one  or  the  surrender  of 
the  other  against  the  will  of  the  legislative 
authority  of  the  city.  And,  as  there  is  no 
express  provision  in  the  charter  which  for- 
bids the  exercise  of  this  power,  there  is  no 
reason  why  these  franchises  may  not  be  sur- 
rendered by  the  mutual  consent  of  the  city 
council  and  the  owners  of  the  franchises. 

Counsel  have  laid  much  stress  upon  th« 
facts  that  the  names  of  the  appellants  are  in- 
serted in  the  title  and  body  of  the  proposed 
ordinance ;  that  the  appellants  have  already 
acquired  certain  of  the  existing  franchises, 
and  a  controlling  interest  in  certain  of  the 
others ;  and  that  they  testified  that  they  in- 
tended, did  they  become  the  purchasers  of 
the  new  franchise,  to  procure  all  of  the  out- 
standing franchises,  surrender  them  to  the 
city,  and  operate  the  existing  railway  sys- 
tems, so  far  as  it  was  permissible  so  to  do, 
as  one  system,  under  the  new  franchise,  all 
of  which,  they  argue,  is  inconsistent  with 
the  idea  that  a  new  and  independent  fran- 
chise was  intended  to  be  granted.  But  if 
the  courts  were  permitted  to  determine  the 
validity  of  an  ordinance  because  of  the  mo- 
tives of  the  city  council  which  passed  it,  or 
of  the  motives  of  those  who  may  expect  to 
prove  its  beneficiaries,  the  facts  recited  are 
no  more  inconsistent  with  the  conclusion 
that  the  purpose  of  the  city  council  in  pass- 
ing the  present  ordinance  was  to  grant  a 
new  and  independent  franchise,  than  it  is 
with  the  conclusion  that  their  purpose  was 
to  extend  the  time  of  those  now  existing. 
The  courts,  however,  will  not  generally  de- 
termine the  validity  of  an  ordinance  by  in- 
quiries of  this  kind.  If  an  ordinance  be 
lawful  upon  its  face, — if  it  be  passed  in  due 
form  of  law,  and  be  within  the  scope  of  the 
powers  of  the  council, — the  courts  will  usu- 
ally presume  it  to  be  what  upon  its  face  it 
purports  to  be,  and  determine  its  validity 
from  its  prescribed  terms,  rather  than  by  in- 
stituting an  inquiry  into  the  motives  of  the 
members  of  the  council  which  passed  it,  or 
into  the  motives  of  those  who  prove  its  bene- 
ficiaries. Indeed,  if  the  power  to  declare 
an  ordinance  which  is  valid  upon  its  face 
invalid,  because  of  the  motives  of  the  mem- 
bers of  the  council  who  YO<*Jkf<lW^rests* 
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with  the  ooartB  at  all,  it  does  so  only  in 
those  cases  where  actual  fraud  is  shown. 
And  of  fraud  on  the  part  of  the  city  council 
there  is  nothing  in  the  present  record. 
True,  conspiracy  and  fraud  are  alleged  in 
the  complaint,  but  no  eWdence  was  tend- 
ered to  support  these  allegations,  while,  on 
the  other  hand,  conspir^icy  and  fraud  are 
emphatically  denied,  both  in  the  answers 
filed,  and  in  the  affidavits  used  at  the  hear- 
ing. Laying  aside  all  ulterior  inquiries, 
and  considering  the  ordinance  solely  with 
reference  to  the  terms  of  the  charter,  it  is 
clear  that  it  cannot  be  held  to  extend  the 
time  of  any  of  the  existing  franchises.  Of 
this  there  can  be  rationally  no  two  opinions. 
To  extend  the  time  of  a  franchise  is  to  give 
one  which  presently  exists  a  longer  time  to 
operate  in  than  that  to  which  it  was  or- 
iginally limited,  it  is  to  continue  it  in  the 
hands  of  its  then  owners,  without  change  in 
its  terms  or  conditions,  for  a  longer  period 
than  that  for  which  it  would  otherwise  con- 
tinue. The  proposed  ordinance  does  not  do 
this.  On  the  contrary,  it  provides  for  the 
surrender  and  termination  of  existing  fran- 
chises. Unless  words  have  lost  their  mean- 
ing, to  surrender  and  terminate  a  franchise 
cannot  be  an  extension  of  the  time  of  that 
franchise.  If,  however,  it  be  conceded  that 
the  grant  of  a  new  franchise  to  the  holders 
of  an  existing  one  would,  under  the  charter 
provision  in  question,  be  held  to  be  but  an 
extension  of  the  time  of  the  existing  fran- 
chise in  a  case  where  the  new  franchise  ex- 
tended for  a  longer  period  of  time  than  the 
old,  and  their  t^ms  and  conditions  did  not 
materially  differ,  such  concession  would  not 
aid  the  respondents  here,  as  no  question  of 
that  kind  is  presented  by  the  present  record. 
The  city  council  do  not  propose  to  grant  a 
new  franchise  to  the  owners  of  the  existing 
franchises,  but  to  the  person  or  persons  who 
will  pay  the  most  for  it.  It  is  to  be 
granted  upon  terms  materially  and  essenti- 
ally different  from  the  terms  of  any  of  the 
existing  franchises.  Under  the  ordinance 
providing  for  it,  a  system  of  street  railways 
may  be  constructed  without  reference  to  or 
interference  with  any  of  the  existing  sys- 
tems of  railways.  In  fine,  unless  it  be  held 
that  the  grant  of  any  new  franchise  for  a 
street  railway  along  a  street  upon  which 
there  is  an  existing  railway  operated  under 
an  existing  franchise  would  be  an  extension 
of  the  time  of  the  existing  franchise,  if  the 
period  of  existence  of  the  new  should  happen 
to  be  longer  than  the  old,  there  can  be  no 
reason  for  holding  that  the  intended  grant 
will  extend  the  time  of  the  existing  fran- 
chises. 

It  is  next  said  that  the  proposed  ordin- 
ance, when  considered  in  connection  with  the 
acquisition  of  the  existing  street-railway 
lines,  creates  a  "monopoly  and  trust,"  and 
is  therefore  in  violation  of  §  22  of  article 
12  of  the  state  Constitution.  That  section 
is  as  follows :  "Monopolies  and  trusts  shall 
never  be  allowed  in  this  state,  and  no  in- 
corporated company,  copartnership,  or  as- 
sociation of  persons  in  this  state  shall  di- 
rectly or  indirectly  combine  or  make  any 
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contract  with  any  other  incorporated  com- 
pany, foreign  or  domestic,  through  their 
stockholders,  or  the  trustees  or  assignees  of 
such  stockholders,  or  with  any  copartner- 
ship or  association  of  persons,  or  in  any 
manner  whatever,  for  the  purpose  of  fixing 
the  price  or  limiting  the  production  or  regu- 
lating the  transpoitation  of  any  product  or 
commodity.  The  legislature  shall  pass  laws 
for  the  enforcement  of  this  section  by  ade- 
quate penalties,  and  in  case  of  incorporated 
companies,  if  necessary  for  that  purpose  ^ 
may  declare  a  forfeiture  of  their  franchise.'^ 
The  argument  is  that  portions  of  the  lines 
now  in  operation,  and  which  may  be  ab- 
sorbed by  the  proposed  ordinance,  are 
parallel  and  competing  lines,  and  because  of 
this  pro^dsion  the  citv  is  without  power  to 
pass  an  ordinance  under  which  they  may  be 
combined  or  consolidated.  Whether  the  pro- 
posed ordinance  will  have  the  effect  of  con- 
solidating competing  lines  does  not  very 
clearly  appear  from  the  record,  but,  assum- 
ing that  it  will,  we  cannot  think  that  this 
section  of  the  Constitution  was  intended  to 
be  a  limitation  upon  the  legislative  power  to 
authorize  such  a  consolidation  whenever  it 
may  deem  the  public  interests  demand  it. 
The  prohibition  is  directed  against  combina- 
tions between  corporations,  companies,  or 
individuals,  made  "for  the  purpose  of  fixing 
the  price  or  limiting  the  production  or  regu- 
lating the  transportation  of  any  product  or 
commodity,"  and  it  is  combinations  of  this 
character  and  for  these  purposes  that  con- 
stitute the  inonopolies  and  trusts  which  the 
Constitution  interdicts.  Elsewhere  in  the 
Constitution  ample  power  is  given  the  legis- 
lature to  correct  and  prevent  abuses  such  as 
the  respondents  contemplate,  by  fixing  maxi- 
mum rates  and  charges  for  the  transporta- 
tion of  passengers  and  freight;  and  it  was 
from  this  power  that  the  Constitution  mak- 
ers intended  that  relief  should  be  found 
from  (to  quote  from  that  instrument)  "dis'- 
crimination  and  extortion  in  the  rates  of 
freight  and  passenger  tariffs,"  rather  than 
from  the  fancied  relief  to  be  obtained  from 
competing  lines.  In  the  statement  we  have 
outlined  the  procedure  followed  by  the  city 
council  leading  up  to  the  passage  of  the  pro- 
posed ordinance.  It  is  evident  therefrom 
that  the  ordinance  as  published  may  not 
contain  the  names  of  the  actual  grantees  of 
the  franchise,  and  does  not,  and  from  the 
nature  of  the  proceedings  could  not.  recite 
the  amount  bid  for  the  franchise.  Tliis,  it 
is  said,  is  not  a  publication  of  the  ordinance, 
within  the  meaning  of  the  charter,  and 
should  the  council  pass  it,  amended  in  these 
particulars,  without  further  publication,  as 
the  record  shows  they  purpose  doing,  the 
ordinance  can  have  no  validity.  It  is  a  gen- 
eral rule,  applicable  at  least  to  municipal 
corporations,  that,  where  the  mode  of  enact- 
ing ordinances  is  prescribed  by  the  charter, 
it  IS  essential  to  the  validity  of  an  ordinance 
that  the  mode  prescribed  be  pursued.  When 
the  charter  prescribes  in  detail  this  mode, 
there  cannot  usually  be  any  difficulty  in  the 
application  of  the  rule;  but  where,  an  in 
the  present  charter,  general   requisites  ap- 
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plicable  to  all  ordinances  are  stated,  fol- 
lowed by  particular  provisions  applicable  to 
a  particular  ordinance,  it  may  sometimes 
become  a  matter  of  some  difficulty  to  make 
the  particular  provisions  harmonize  with  all 
of  the  general  requisites.  The  present  case 
presents  a  difficulty  of  that  kind.  To  evi- 
dence this,  it  needs  only  to  be  cited  the  plan 
suggested  by  the  respondents*  counsel. 
While  their  plan  would  undoubtedly  obviate 
the  objection  made  to  the  one  pursued  by 
the  city  council,  yet  in  order  to  maintain  it 
they  were  forced  to  take  the  position  that 
the  word  "applicant,"  as  used  in  the  clause 
requiring  the  expense  of  the  publication  of 
the  ordinance  to  be  borne  by  the  appli- 
cant for  the  franchise,  means  the  success- 
ful bidder  at  the  sale  of  the  franchise.  Ob- 
viously any  procedure  which  requires  this 
construction  of  the  language  of  the  charter 
cannot  be  entirely  free  from  criticism.  But 
it  has  never  been  held  that  a  city  council 
is  prohibited  from  exercising  a  grant  of 
power  merely  because  it  cannot  comply 
strictly  with  all  of  the  general  requirements 
which  the  charter  has  hedged  about  the  pro- 
cedure prescribed  for  the  exercise  of  the 
power.  In  such  causes  the  procedure  must 
give  way  to  the  grant,  ana  a  substantial 
compliance  is  all  that  can  be  expected  or  re- 
quired. The  question  here  is,  then.  Did  the 
city  council  substantially  comply,  by  the 
procedure  adopted,  with  the  requirements  of 
the  charter?  We  think  the  question  must 
be  answered  in  the  affirmative.  The  pur- 
pose and  intent  of  requiring  the  resolution 
of  the  council  and  the  ordinance  to  be  pub- 
lished is  twofold,  namely,  to  inform  the  gen- 
eral public  of  the  contemplated  action  of  the 
city  council,  and  thus  give  an  opportunity 
to  protest  against  and  prevent  hasty  and 
ill-advised  grants,  and  to  give  to  prospective 
bidders  notice  of  the  sale  of  the  franchise. 
The  insertion  of  the  names  of  the  actual 
grantees  of  the  franchise,  or  the  amount 
bid  for  the  franchise,  in  the  ordinance,  prior 
to  its  publication,  would  neither  further  nor 
retard  these  objects,  and  we  cannot  think 
that  such  an  omission  is  so  far  a  depart- 
ure from  a  correct  procedure  as  to  compel 
a  holding  that  the  ordinance  is  invalid. 

The  (K)jections,  suggested  in  the  com- 
plaint, to  the  effect  that  the  ordinance  pre- 
vents competition  in  bidding  at  the  sale  of 
the  franchise,  and  fails  to  make  efficient 
provision  for  the  compulsory  arbitration  of 
all  disputes  arising  between  the  grantees  of 
the  franchise  and  their  employees  as  to  any 
matter  of  employment  or  wages,  are  not 
argued  in  the  brief  of  respondents*  counsel, 
and  were  only  incidentally  touched  upon  in 
the  oral  argument  at  the  bar.  The  first  of 
these  objections  is,  we  think,  so  entirely 
without  merit  hhat  it  may  be  passed  without 
comment.  Ab  to  the  second,  we  will  discuss 
it  but  briefly.  It  will  be  noticed  that  the 
language  of  the  charter  is  that  the  city 
council,  upon  the  grant  of  a  franchise,  shall 
incorporate  therein  "efficient  provisions  for 
the  compulsory  arbitration  of  all  disputes" 
arising  between  the  grantees  of  the  fran- 
chise and  its  employees  "as  to  any  matter 
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of  employment  or  wages,**  while  the  ordin- 
ance does  no  more  than  make  it  imperative 
that  any  dispute  of  the  character  shall  be 
submitted  to  arbitration.  The  query  natural- 
ly arises  whether  this  is  an  "efficient  pro- 
vision" for  compulsory  arbitration,  within 
the  meaning  of  these  words  as  they  are  used 
in  the  charter.  "Arbitration"  is  defined  by 
Bouvier  as  the  "investigation  and  determin- 
ation of  a  matter  or  matters  of  difference 
between  contending  parties,  by  one  or  more 
unoiTicial  persons  chosen  by  the  parties;" 
and  "compulsory  arbitration  is  that  which 
takes  place  when  the  consent  of  one  of  the 
parties  is  enforced  by  statutory  provisions." 
Taking  these  definitions  as  being  correct,  it 
would  seem  that  the  city  council  had  done 
practically  all  that  they  were  warranted  in 
doing  under  the  power  given  them  by  the 
charter.  This  provision  of  the  ordinance  is, 
like  all  others  of  its  provisions,  one  of  the 
conditions  upon  w^hich  the  franchise  is 
granted;  that  is  to  say,  it  is  a  part  of  the 
contract  between  the  city  and  the  grantees 
of  the  franchise.  To  enforce  its  perform- 
ance, or  to  recover  for  a  breach  in  its  per- 
formance, the  city  must  resort  to  that  means 
which  it  has  to  enforce  or  recover  for  a 
breach  in  the  performance  of  any  other  part 
of  the  contract.  The  charter  does  not  give 
the  city  power  to  create  a  board  or  court 
of  arbitration,  and  compel  the  employees 
of  the  grantees  of  the  franchise  to  submit 
their  side  of  any  controversy  which  may 
arise  between  them  and  their  employers  to 
its  judgment,  nor  does  it  give  the  city  power 
to  prescribe  a  mode  of  procedure  which 
would  be  binding  upon  such  employees.  Ib 
short,  the  city  council  can  only  make  rules 
for  the  grantees  of  the  franchise  in  relation 
to  this  subject,  and  is  without  power  to 
make  any  rule  looking  to  a  settlement  of 
disputes  between  its  grantees  and  their 
employees  which  the  employees  are  bound  to 
accept.  It  would  seem,  then,  that  had  the 
city  council  undertaken  to  appoint  a  court 
or  board  of  arbitration,  and  prescribe  a  pro- 
cedure for  its  guidance,  such  provision 
would  tend  rather  to  narrow  and  render  the 
general  provision  inefficient  than  to  make 
it  more  so.  As  the  contract  now  stands, 
the  grantees  are  bound,  under  the  penalty  of 
a  forfeiture  of  their  franchise,  should  the 
contemplated  difficulty  arise,  to  submit  their 
side  of  the  controversy  to  a  board  of  arbi- 
trators selected  in  any  manner  that  will 
secure  competent,  just,  and  impartial  triors, 
and  try  their  difl'erences  by  any  mode  of 
procedure  that  will  give  them  a  full  and 
fair  hearing,  and  an  opportunity  to  pre- 
sent their  side  of  the  case.  But  had  the  city 
council  provided  for  the  appointment  of  a 
court  or  board  of  arbitration,  and  prescribed 
for  it  a  mode  of  procedure,  and  made  a  trial 
before  that  court  or  board,  and  by  that 
method,  exclusive,  it  would  be  a  compliance 
with  the  terms  of  the  contract  on  the  part 
of  the  grantees  to  be  ready  to  submit  the 
differences  to  the  determination  of  that 
court  or  board ;  to  be  tried  in  the  prescribed 
way,  however  inadequate  might  be  the 
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remedy  to  afford  relief  in  the  particular 
case,  while,  if  it  was  not  made  exclusive,  it 
would  be  advisory,  merely,  and  no  more  ef- 
ficient than  the  general  provision  which  the 
ordinance  now  contains. 

No  other  ground  having  been  suggested 
upon  which  &e  order  of  the  trial  court  can 


be  sustained,  and  as  we  have  discovered  no 
other  in  the  record,  the  order  appealed  from 
is  therefore  reversed,  and  the  cause  re- 
manded, with  instructions  to  discharge  the 
temporary  injunction. 

Be»Tls  and  Anders,  JJ.,  concur. 


ALABAMA  SUPREME  COURT. 


E.  O.  BISHOP,  Appt., 

V, 

MINDERHOUT  &  NICHOLS. 
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Tlie  Ions  of  property  sold  by  a  condi- 
tional sale,  retaining  title  In  the'  vendor 
until  full  payment  of  purchase-money  notes, 
mast  fall  on  the  vendor  so  as  to  prevent  re- 
covery on  any  notes  coming  due  after  the 
property  is  destroyed  by  fire  without  fault  or 
negligence  on  the  part  of  the  purchaser. 

(November  15,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Crenshaw  County 
in  favor  of  plaintiffs  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
certain  promissory  note.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brioken  Sb  Brioken  and 
Ruskton  ft  Powell,  for  appellant: 

The  note  sued  on  provides  that  the  piano 
should  remain  the  property  of  plaintiffs  and 
subject  to  their  direction  until  the  note  was 
paid  in  full. 

The  transaction  was  clearly  a  conditional 
sale. 

Warren  v.  Liddell,  110  Ala.  232,  20  So. 
89;  Fairbanks  v.  Eureka  Co.  67  Ala.  109; 
Sumner  v.  Woods,  67  Ala.  139,  42  Am.  Kep. 
104. 

While  the  piano  was  delivered  to  defend- 
ant under  a  contract  of  aale,  it  really 
amounted  to  nothing  more  than  a  bailment. 

I'airhanks  v.  Eureka  Co.  67  Ala.  109 ;  Sum- 
ner V.  Woods,  67  Ala.  139,  42  Am.  Rep.  104. 

Being  in  effect  a  bailee,  the  law  as  to  bail- 
mente  applies,  and  he  would  not  be  respon- 
sible for  the  destruction  of  the  property. 

Story,  Bailm.  §  37;  1  Am.  &  Eng.  Enc. 
Law,  p.  82. 

Analogous  to  the  points  involved  here  are 
the  cases  of  rent  where  there  has  been  an  en- 
tire destruction  of  the  rented  premises.  In 
such  cases  the  tenant  is  excused  from  fur- 
ther payment  of  rent. 

Cook  V.  Anderson,  85  Ala.  103,  4  So.  713. 

In  cases  of  conditional  sales,  where  title  is 
reserved  and  the  property  is  destroyed,  the 
loss  is  the  seller's,  and  the  purchase  price 
cannot  be  recovered. 

1  Benjamin,  Sales,  rev.  ed.  1889,  §  427; 

Note. — ^As    to    recovery    of    purchase    price 
where  property  sold  by  conditional  sale  is  de- 
stroyed after  delivery,  see  note  to  Cole  v.  Illnes 
<Md.)  82  L.  R.  A.  455. 
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8wailow  V.  Emery,  111  Mass.  356;  Randle  v. 
8ton€,  77  Ga.  601. 

In  Alabama,  the  common  law  fixes  the  risk 
where  the  title  resides. 

Jones  V.  Brewor,  79  Ala.  647;  Qrawt  v. 
United  States,  7  Wall.  331,  19  L.  ed.  194. 

The  title  does  not  rest  in  the  buyer  until 
performance  of  the  condition,  and  until  it 
does  pass,  the  risk  of  loss  remains  in  the  sell- 
er. 

Stone  V.  Waite,  88  Ala.  005,  7  So.  117. 

By  destruction  of  the  property  by  fire  the 
plaintiffs  were  excused  from  tne  perform- 
ance of  the  contraxit  on  their  part.  If  they 
are  excused  defendant  is  also  released. 

2  Benjamin,  Sales,  §  826;  Dexter  v.  Ifor- 
ton,  47  N.  Y.  62,  7  Am.  R^.  115;  Stone  v. 
Waite,  88  Ala.  605,  7  So.  117. 

Messrs.  J.  O.  Sentell  and  C.  E.  Hamil- 
ton for  appellees. 

Haralson,  J.,  delivered  the  opinion  of  the 
court: 

The  case  presented  is  that  the  plaintiffs 
below,  Minderhout  k  Nichols,  who  are  appel- 
lees, sold,  on  the  7th  November,  1896,  to  the 
defendant,  Bishop,  the  appellant,  a  piano,  for 
which  he  paid  in  cash  one  fourth  of  the  pur- 
chase price,  and  gave  plaintiffs  his  notes  for 
the  balance,  in  equal  annual  instalments,  fall- 
ing due,  respectively,  on  the  7th  November, 
1897,  1898,  1899.  The  one  due  November  7, 
1897,  was  paid  and  the  one  sued  on,  matured 
on  the  7th  November,  1898.  These  notes  each 
stipulated  that  the  piano  should  remain  the 
property  of  Minderhout  &  Nichols,  the  plain- 
tiffs, subject  to  their  direction,  until  said 
notes  were  paid  in  full.  The  piano  was  de- 
livered at  the  time  of  the  sale  into  the  pos- 
session of  defendant.  Before  the  note  sued 
on  fell  due,— -on  the  19th  August,  1898, — the 
defendant's  house  and  the  piano  with  it, 
were  totally  destroyed  by  fire  without  the 
fault  or  negligence  of  defendant.  There  was 
no  conflict  in  the  evidence.  Each  party  re- 
quested the  general  charge.  The  court  gave 
the  one  ask^  by  plaintiffs,  and  refused  the 
one  requested  by  aefendant. 

The  case  was  greatly  overburdened  by  un- 
neccssarr  pleadings.  The  issue  was,  On 
whom  did  the  loss  resulting  from  the  de- 
struction of  the  property  fall,— on  the  plain- 
tiffs or  defendant? — and  this  was  the  only 
one  tried.  It  is  unnecessary,  therefore,  to 
notice  the  various  rulings  on  the  pleadings. 

The  question  presented  is  one  of  conflict 
in  the  authorities.  In  6  Am.  k  Eng.  Enc. 
Law,  2d  ed.  p.  455,  it  is  stated,  that  "when 
per«,nal  property  is  ^^^jgd(^e^f5g  [^ 
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the  yendee  under  an  agreement  that  title  \b 
to  remain  in  the  vendor  until  payment,  the 
loss  or  destruction  of  the  property  while  in 
the  possession  of  the  vendee  before  payment, 
without  his  fault,  does  not  relieve  nim  from 
the  obligation  to  pay  the  price."  Cases  from 
Mississippi,  Missouri,  North  Carolina,  and 
Georgia  are  cited  to  sustain  the  text.  But 
in  this  and  some  other  states,  this  rule  does 
not  prevail.  "The  common  law  fixes  the 
risk  where  the  title  resides.'*  1  Benjamin, 
Sales,  §  319;  Jones  v.  Breu?er,  79  Ala.  647; 
Grant  v.  Uniied  States,  7  Wall.  331,  19  L. 
ed.  194.  In  Stone  v.  Waite,  88  Ala.  605,  7 
So.  117,  this  court  said  as  to  this  principle: 
"'Generally,  the  law  fixes  the  loss  on  the 
party  in  whom  the  title  resides  [referring  to 
the  79  Ala.  and  7  Wall,  cases,  eupra,  as  au- 
thority]. When  personal  chattels  are  sold, 
on  condition  that  the  seller  retains  title  un- 
til paid  for,  and  possession  is  delivered,  the 


buyer  mav  sell  his  interest,  subject  to  this 
rigfat  of  the  vendor.  The  title  does  not  vest 
in  the  buyer,  until  performance  of  the  condi- 
tion, and  imtil  it  does  pass  the  risk  of  loss 
remains  in  the  seller.  1  Benjamin,  Sales,  §§ 
452,  427."  See  also  Id.  {§  364,  425-436,  and 
authorities  cited. 

It  is  umiecessary  to  repeat  what  has  here- 
tofore been  so  fully  stated  in  the  decisions 
of  this  court,  to  sustain  the  correctness  of 
the  doctrine  stated.  A  reference  to  others 
not  already  cited,  will  be  sufficient.  Sumner 
V.  Woods,  67  Ala.  139,  42  Am.  Rep.  104; 
Fairbanks  v.  Eureka  Co.  67  Ala.  109 ;  Foley 
V.  Felrath,  98  Ala.  176,  13  So.  485;  Warren 
V.  Liddell,  110  Ala.  232,  20  So.  89. 

The  general  charge  should  have  been  given 
for  the  defendant,  and  not  for  the  plaintiff, 
as  was  done. 

Reversed  a/nd  remanded^ 


GEORGIA  SUPREME  COURT. 


BRUNSWICK   &   WESTERN   RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

J.  W.  S.  HARDEY  et  al. 
(112  Oa.  604.) 

•1.  An  allegation  In  a  petition  **thmt 
tlie  store  or  place  of  ba«lne««  of 
plaintiffs  1«  situated  on"  a  named  streiat 
*8.  as  against  a  general  demurrer,  a  sufficient 
allegation  of  ownership  by  the  plaintiffs  of 
the  store  thus  mentioned;  but,  whether  own- 
er or  tenant  of  given  premises,  the  person  in 
possession  may  recover  for  a  tortious  inter- 
ference with  his  business  therein  conducted. 

2.  Altliouffli  tlie  duty  of  keeping  pub- 
lic streeta  In  order  primarily  deyoWes 
upon  the  municipal  authorities,  one  who  wil- 
fully, and  without  any  authority  whatever, 
obstructs  a  public  street,  so  as  to  interfere 
with  passage  over  the  same,  is  liable  to  any 
person  who  in  consequence  sustains  special 
damage. 

d,  yiesally  obatrnctlns  a  public  street 
•o  aa  to  prevent  tbe  custon&era  of  a 
merchant  from  uslns  tbe  aan&e  as  a 
means  of  access  to  his  store,  and  continuing 
the  obstruction  a  sufficient  length  of  time  to 
work  InJuiT  or  damage  to  the  merchant's 
business,  is  inflicting  upon  him  a  special 
wrong,  not  shared  in  by  the  public  at  large, 
for  which  he  is  entitled  to  maintain  an  action. 

(January  25,  1901.) 

ERROR  to- the  City  Court  of  Waycross  to 
review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 

•Headnotes  by  Lewis,  J. 


the  alleged  obetruction  of  a  highway  leading 
to  plaintiff's  premises.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  £.  Kay  and  Jolut  C.  Mo» 
Donald  for  plaintiff  in  error. 

Mr.  John  T.  Myers  for  defendants  in  er- 
ror. 

Lewis,  J.,  delivered  the  opinion  of  the 
court : 

J.  W.  S.  Hardey  &  Co.  brought  suit  for 
$1,500  damages,  in  the  city  court  of  Way- 
cross,  against  the  Brunswick  &  Western 
Railroad  Company.  The  petition  alleged,  in 
substance,  that  until  December  26,  1809, 
there  had  been  for  more  than  fifteen  years  a 
public  road  crossing  across  the  line  of  the 
defendant  company  in  that  part  of  the  city 
of  Waycross  known  as  "Hazzard*s  Hill,"  nt 
the  intersection  of  Wilkinson  street  and  the 
Brunswick  &  Western  Railroad's  right  of 
way;  that  this  crossing  connected  Wilkin- 
son street  with  the  pubic  road  which  runs 
alon«^  the  railroad,  and  which  leads  from 
Waycross  to  Schlatterville,  Georgia,  and 
that  section  of  Ware  county  east  of  the 
Brunswick  &  Western  Railroad;  and  that 
on  or  about  December  2G,  1809,  the  defend- 
ant company  tore  up  and  removed  this  pub- 
lic crossing  without  any  authority  of  law, 
and  obstructed  the  same  so  that  passage  by 
thi;  public  over  the  crossing  was  stopped. 
Petitioners  are  engaged  in  the  mercantile 
business  in  that  portion  of  the  city  of  Way- 
cross  kno\vn  as  "Hazzard's  Hill,"  and  their 
store  or  place  or  business  is  on  Wilkinson 
street,  adjoining  the  right  of  way  of  the  de- 
fendant company,  and  about  25  yards  from 


Note — As  to  obstruction  of  street  or  sidewalk 
for  business  or  building  purposes,  see  Flynn  v. 
Taylor  (N.  Y.)  14  L.  R.  A.  556,  and  note;  Ray- 
mond y.  Kiseberg  (Wis.)  19  L.  R.  A.  643,  and 
nott.  For  later  case  in  this  series,  see  Costello 
V.  State  (Ala.)  35  L.  R.  A.  303. 

As  to  liability  of  a  railroad  company  for  ob- 
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str acting  a  highway  crossing,  see  Sellick  ▼. 
Lake  Shore  &  M.  S.  R.  Co.  (Mich.)  18  L.  R.  A. 
154.  and  note.  For  later  cases  in  this  series, 
see  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Thompson 
(Fla.)  26  L.  R.  A.  410;  Missouri  P.  R.  Co.  ▼. 
Hackett  (Kan.)  28  L.  R.  A.  696. 
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the  crossing  which  WM  torn  up  and  ob- 
«tructed  by  it.  This  crossing  is  now  and 
haa  been  torn  up  and  obstructed  since  De- 
cember 26,  1899,  and  defendant  fails  and  re- 
fuses to  remove  the  obstruction  and  replace 
the  Grossing  as  required  by  law.  The  peti- 
tion further  alleges  that  the  greater  portion 
of  plaintifTs*  trade  is  derived  from  custo- 
mers who  live  beyond  and  on  the  east  side  of 
the  railroad,  and  that  they  have  built  up  a 
special  trade  in  that  line,  many  of  their 
•customers  being  country  people  who  come 
many  miles  to  the  city  to  do  their  trading, 
and  who  delay  the  purchasing  of  their  goods 
until  they  start  home,  and  stop  for  that  pur- 
pose at  the  store  of  plaintifTs  on  their  way 
home.  It  is  alleged  that  all  of  these  custo- 
mers used  this  crossing  in  reaching  the  store 
•of  plaintiffs,  as  it  was  the  only  crossing 
available  for  their  use,  and  plaintiffs'  store 
could  not  be  reached  in  any  other  way  ex- 
cept by  great  inconvenience.  Plainti£fs  al- 
lege that,  on  account  of  the  tearing  up  and 
•ol^tructing  of  this  crossing,  part  of 
their  trade  has  been  diverted  into  other 
channels,  and  has  been  almost  lost  to  them; 
4ind,  further,  that  these  customers  have 
formed  trade  relations  elsewhere,  and  with 
•other  parties,  and  will  never  return  to  plaia- 
tiiTs,  for  all  of  which  plaintiffs  have  been 
•damaged  $500.  Plaintiffs  charge  that,  while 
the  defendant  pretended  that  it  was  neces- 
iiary  to  remove  and  obstruct  the  crossing  in 
order  to  use  its  team  shovel  and  operate  its 
gravel  train,  it  has  abandoned  its  work 
thereat  for  more  than  a  month,  and  has  wil- 
fully and  deliberately  refused  and  failed  to 
replace  the  crossing  or  remove  ^whe  obstruc- 
tion, although  requested  by  plaintiffs  so  to 
•do,  and  for  this  plaintiffs  ask  that  $500  be 
awarded  them  as  exemplary  damages.  By 
reason  of  the  tearing  up  and  obstructing  of 
the  crossing  as  described,  plaintiffs  have 
been  damaged  in  the  sum  of  $1,500,  for 
which  they  pray  judgment.  To  this  petition 
the  defendant  demurred  specially,  on  the 
grounds  that  the  damages  claimed  for  injury 
to  plaintiffs'  business  are  too  remote,  conse- 
•quential,  and  speculative  to  be  the  subject- 
matter  of  recovery  in  this  suit,  and  that  no 
such  state  of  facta  is  alleged  as  would  au- 
thorize the  allowance  of  exemplary  damages 
to  plaintiffs  under  the  law.  Defendants 
also  filed  a  general  demurrer,  alleging  that 
no  cause  of  action  had  been  set  out  against 
the  defendant,  and  that  the  suit  should  have 
been  brought  against  the  mayor  and  council 
•of  Waycross,  and  not  against  defendant. 
To  the  judgment  of  the  court  overruling  its 
general,  and  also  its  special,  demurrer,  de- 
fendant excepts. 

].  It  is  insisted  in  the  argument  in  this 
case  that  the  petition  does  not  show  that  the 
plaintiffs  owned  the  real  estate  upon  which 
they  were  doing  business,  and  that  the  in- 
ference is  that  they  were  merely  tenants 
thereof.  No  special  demurrer  was  insisted 
on  by  the  defendant  below  on  this 
idea.  Besides,  we  think  the  allegation  in 
the  petition  that  "the  store  or  place  of  busi- 
ness of  plaintiffs  is  situated  on  Wilkinson 
•street"  is  sufficient  to  sustain  the  inference 
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that  the  realty  belonged  to  the  plaintiffs, 
and,  even  if  they  were  only  tenants,  they 
could  recover  damages  directly  Rowing  from 
a  tortious  interference  with  their  business. 

2.  One  argument  upon  which  the  plaintiff 
in  error  lays  particular  stress  is  that  it  is 
the  duty  of  the  municipality  to  keep  its  pub- 
lic streets  in  order,  and  tnat  consequently 
whatever  cause  of  action  the  plaintiffs  be- 
low may  have  had  was  primarily  against 
the  mayor  and  council  of  Waycross,  and  not 
against  the  railroad  company.  While  it  was 
argued  by  counsel  for  plaintiff  in  error 
tliat  the  obstruction  of  the  street  in  question 
was  by  the  sanction  of  the  city  authorities, 
there  is  nothing  in  the  record  to  show  that 
such  was  the  case.  The  petition  avers  in 
express  terms  that  the  deiendant,  "without 
authority  of  law,"  obstructed  the  crossing 
so  that  passage  by  the  public  was  entirely 
stopped.  While  it  is  true  that  the  duty  of 
keeping  the  streets  in  order  devolves  primar- 
ily upon  the  municipal  authorities,  it  does  • 
not  follow  from  this  that  one  who  unlaw- 
fully and  without  any  authority  obstructs 
the  same  is  not  liable  to  anyone  who  in  con- 
sequence sustains  special  damage.  This  pe- 
tition, we  think,  clearly  sets  forth  special 
injuries  to  the  plaintiffs,  not  shared  m  by 
the  public  Even  conceding,  for  the  sake  of 
the  argument,  that  a  cause  of  action  would 
lie  in  favor  of  the  plaintiffs  against  the  mu- 
nicipality of  Waycross  for  permitting  the 
obs^ction  of  the  street  to  their  special 
damage,  it  does  not  follow  that  they  have 
not  also  a  right  of  action  against  the  wrong- 
doer who  without  authority  made  the  ob- 
struction, and  who  allowed  it  to  remain, 
even  after .  abandoning  the  purposes  for 
which  the  obstructive  work  was  originally 
done. 

3.  It  is  further  contended  by  counsel  for 
plaintiff  in  error  that  the  damages  sought 
in  this  petition  are  of  a  speculative  charac- 
ter, which  prevents  them  from  being  the 
subject-matter  of  a  suit.  The  allegations  in 
thid  petition  show  that  the  obstruction  com- 
plained of  was  of  such  a  nature  as  to  pre- 
vent the  customers  of  the  plaintiffs  from  us- 
ing the  crossing  as  a  means  of  access  to 
their  store,  and  that  this  obstruction  was 
continued  a  sufficient  length  of  time  to  work 
injury  and  damage  to  plaintiffs'  business. 
We  think  that  this  was  inflicting  upon  them 
a  special  damage  not  shared  in  by  the  pub- 
lic at  large,  sudi  as  to  entitle  them  to  main- 
tain an  action.  W^e  do  not  see  how  any  con- 
clusion can, arise  that  thfe  damages  sought 
arc  purely  speculative,  before  any  proof  is 
introduced  showing  the  nature  of  the  injury 
done  to  plaintiffs'  business.  The  plaintiffs 
set  forth  a  cause  of  action,  and  tne  oourt 
did  right  in  refusing  to  sustain  the  demur- 
rer. In  the  case  of  Harvey  v.  Georgia  8.  d 
t\  R,  Co.  90  Ga.  66,  15  S.  E.  783,  the  prin- 
ciple was  virtually  decided  in  favor  of  sus- 
taining such  a  cause  of  action  as  is  set  up 
in  this  petition.  There  it  was  held  that 
"tlie  owner  of  a  business  stand  abutting 
upon  a  public  alley  sustains  special  damages, 
— that  is,  damage  not  shared  in  by  the  public 
at  large, — if  by  the  illegal  obstruction  of  the 
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alley  customers  are  prevented  from  haying 
and  using  the  same  as  a  means  of  access  to 
the  stand  for  the  purposes  of  trade,  as  they 
have  been  habitually  doing  for  many  years 
previously."  It  was  further  decided  in  that 
case  that  it  was  no  answer  to  this  grievance 
by  a  railroad  company  unlawfully  obstruct- 
ing the  alley  that  new  and  increased  custom 
would  result  to  the  plaintijf's  business  by 
re.is6n  of  the  obstruction  itself  (the  same 
being  a  depot  to  be  placed  across  the  alley), 
and  other  improvements  which  were  to  he 
erected  by  the  company  at  and  near  the 
point  where  the  depot  was  to  be  located  and 
maintained,  and  that  no  increase  in  the 
value  of  the  plaintiff's  property,  anticipated 
as  a  probable  effect  of  the  company's  new  im- 
provements and  works,  coiuld  be  taken  into 
account  as  a  set-off  against  injury  to  his  bus- 
iness. It  will  be  seen  from  that  decision 
that  this  court,  by  a  unanimous  opinion,  rec- 
ognized the  right  of  a  person,  not  only  to 
sue  for  damages  to  his  realty,  but  also  to 
maintain  an  action  for  injury  to  his  busi- 
ness itself.  In  that  case  the  action  was  for 
damages  to  a  merchant's  business  resulting 
from  the  obstruction  of  a  public  alley  in  a 
city,  and  the  consequent  closing  to  his  cus- 
tomers of  a  means  of  access  to  his  place  of 
business,  and  the  suit  was  brought  directly 
against  the  railroad  company  in  the  first 
instance,  and  not  against  the  city. 

The  cases  relied  on  by  counsel  for  plaintiff 
in  error  we  do  not  think  are  in  point.  For 
instaace,  the  case  of  Pause  v.  Atlanta^  98 
Ga.  92,  2G  S.  £.  489,  is  cited  as  authority. 
It  is  true  that  it  was  ruled  therein  that  Uie 
plaintiff  could  not  recover  lost  profits;  but 
an  examination  of  the  original  record  in  the 
case  shows  that  she  did  not  sue  for  lost 
profits,  but  for  injury  to  her  leasehold  estate 
and  expenses  incurred  in  erecting  fixtures  in 
her  place  of  business.  It  was  ruled  in  that 
case  that  it  was  competent  for  the  plaintiff 
to  prove  that  her  business  was  profitable, 
not  for  the  purpose  of  showing  any  loss  of 
profits,  but  solely  to  illustrate  and  throw 
light  upon  the  value  of  the  premises  for  rent. 
The  right  to  sue  for  injury  to  business  was 
not  involved  in  that  case,  and  we  do  not 
think  that  the  court  in  its  decision  intended 
to  rule  that  certain  injuries  to  business 
would  not  be  actionable,  although  the  realty 
may  have  sustained  no  injury  whatever. 
The  case  of  Bass  v.  West,  110  Ga.  698,  36 
S.  E.  244,  is  also  relied  on  by  counsel  for 
plaintiff  in  error.  It  is  decided  in  that  case 
that,  in  case  of  a  tortious  eviction  from 
leased  premises,  the  measure  of  the  lessee's 
dama|:^es  would  generally  be  the  value  of  the 
premises  for  rent  during  the  remainder  of  his 
term,  and  that,  where  the  lessee  conducted 
an  established  business  on  the  leased  prem- 
ises, the  value  of  the  goodwill  of  the  busi- 
ness, and  the  loss  of  profits  occasioned  by 
the  eviction,  if  ascertainable  with  a  reasona- 
ble degree  of  certainty,  may  be  considered 
in  estimating  the  value  of  the  premises  for 
rent.  In  that  case,  the  action  waa  for  a 
tort  resulting  in  the  eviction  of  a  tenant 
from  rented  premises;  in  the  present  case, 
the  plaintiffs  were  the  owners  of  the  store 
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in  which  their  business  was  oonductetl, 
which  shows  that  that  authority  has  no  ap- 
plication to  sustain  the  demurrer  in  this 
case.  Justice  Cobb,  in  his  opinion  in  that 
case  (on  page  703,  110  Ga.,  and  page  246,  36 
S.  E.),  simply  lays  down  as  a  general  rule 
the  proposition  that  the  measure  of  damages 
in  such  cases  is  the  value  of  the  premises 
for  rent  during  the  remainder  of  the  term 
of  the  lease,  and  goes  on  to  say:  "If  a  per- 
son is  wrongfully  deprived  of  the  use  an*! 
occupancy  of  premises  in  which  an  estab- 
lished business  is  being  carried  on,  he  may 
recover  damages  for  the  injury  done  his  busi- 
ness. He  cannot,  however,  even  in  such  a 
case,  recover  for  loss  of  profits  and  the  value 
of  the  goodwill  of  his  business  as  such,  but 
evidence  as  to  these  may  be  introduced  to 
throw  light  on  the  value  of  his  leasehold  es- 
tate. Where  the  amount  of  the  profits  lost 
and  the  value  of  the  goodwill  of  the  business 
can  be  ascertained  with  a  reasonable  degree 
of  certainty,  they  should  be  allowed  in  esti- 
mating the  value  of  the  lease  for  the  pur- 
Eose  for  which  it  was  being  used.  In  cases, 
owever,  where  these  elements  are  merely 
speculative  and  conjectural,  and  cannot  be 
ascertained  with  reasonable  certainty,  no  al- 
lowance should  be  made  therefor.  This  does 
not  mean  that  the  amounts  of  these  elements 
of  damage  should  necessarily  be  reduced  to 
an  exact  calculation  before  a  recovery  could 
be  had^  but  there  must  be  sufficient  data  to 
enable  a  jury,  with  a  reasonable  degree  of 
certainty  and  exactness,  to  ascertain  the 
loss."  We  see  nothing  in  that  case  in  con- 
flict \^'ith  the  principle  decided  in  the  case  at 
bar.  We  think,  on  the  contrary,  that  it  is 
well  established  by  this  court,  the  case  of 
Haf-vey  v.  Georgia  8.  <€  F.  R.  Co,  90  Ga.  66, 
15  S.  E.  783,  never  having  been  reviewed  or 
modified,  that  illegally  obstructing,  and  con- 
tinuing to  obstruct,  a  public  street,  so  as  to 
prevent  the  customers  of  a  merchant  from 
getting  to  his  store,  is  inflicting  upon  him  a 
special  wrong  not  shared  in  by  the  public 
at  large,  for  which  he  is  entitled  to  maintain 
an  action  for  damages.  Such  was  the  char- 
acter of  the  action  in  the  present  case,  and 
we  therefore  think  that  the  court  did  not 
err  in  overruling  the  demurrers  to  plaintiffs" 
petition. 
Judgment  affirmed. 

All  the  Justices  concur. 


P.  M.  HILL  et  ahy  Plffa,  in  Err^ 

V. 

McBURNEY    OIL  &   FERTILIZER   COM- 
PANY. 

(112  Ga.  788.) 

•1.     Wliere  It  appears  tbat  a  majorltr 
of  a  to^vn  council  are  disqualified,  by  rea- 

♦Headnotes  by  Simmons,  Ch.  J. 


Note. — For  an  earlier  case  in  this  series  as 
to  enjoining  noise  as  a  nuisance,  see  Powell  v. 
Bentiey  Jk  G.  Furniture  Co.  (W.  Va.)  12  L.  B. 
A.  53. 

As  to  action  for  damages,  see  Wylie  y.  B1- 
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■on  of  removal  from  town,  Interest  in  the 
case,  or  relationship  to  the  parties,  to  abate 
an  alleged  nuisance  under  §  4762  of  the  Civil 
Code,  equity  will  take  Jurisdiction. 

S.  At  an  Interlocutory  hearing  of  an 
application  for  an  Injunction,  affidav- 
its which  do  not  state  the  court  or  case,  and 
which  do  not  show  affirmatively  that  they 
were  made  to  be  used  In  that  particular  case, 
are  Inadmissible  in  evidence.  It  is  error  for 
the  Judge,  over  proper  objection,  to  read  and 
consider  such  affidavits  in  making  up  his 
Judgment  granting  or  refusing  the  injunc> 
tion. 

»•  All  of  tbe  alBdavits  offered  by  the 
defendant  were  inadmissible  Dccanse 
of  tbe  defect  above  describedi  while  the 
petition  and  affidavits  of  the  plaintiffs 
showed  that  Ihe  factory  whistle,  the  use  of 
which  in  a  populous  community  was  sought 
to  be  enjoined,  was  blown  at  unseasonable 
hours,  was  entirely  unnecessary,  and  was  so 
loud,  harsh,  and  terrific  as  seriously  to  inter- 
fere with  plaintiffs'  reasonable  enjoyment 
of  their  habitations  and  cause  them  special 
damage.  The  blowing  of  the  whistle  was 
therefore  shown  to  be  a  nuisance,  and  the 
Judge  erred  in  not  granting  the  injunction. 

(February  26,  1901.) 

ERROR  to  the  Superior  Court  for  Warren. 
County  to  review  a  judgment  lA  favor  of 
defendant  in  an  action  brought  to  enjoin  the 
blowing  of  a  whistle  in  such  a  way  as  to 
constitute  a  nuisance  to  the  owners  of  the 
neighbor]  \ig  property.     Reversed, 

The  facta  are  stated  in  the  opinion. 

Mr.  E.  P.  Davis,  for  plaintiffs  in  error: 

Trifling  or  occasional  noises  incident  to 
the  ordinary  use  of  property,  or  in  pursuance 
of  a  trade  or  calling,  do  not,  ordinarily,  though 
those  in  the  neighborhood  are  disturbed, 
constitute  a  nuisance;  but  even  a  lawful 
trade,  not  especially  noisy,  may  constitute  a 
nuisance  if  pursued  at  unreasonable  hours. 

16  Am.  &  Eng.  Enc.  Law,  Ist  ed.  p.  944. 

A  noisy  trade  brought  into  a  quiet  neigh- 
borhood of  dwelling  houses  may  there  be  a 
nuisance  while  it  would  not  be  elsewhere. 

Ihid.;8oltauY,D€Held,2  Sim.  N.S.  133; 
Wesson  v.  Washburn  Iron  Co.  13  Allen,  95, 90 
Am.  Dec.  181 ;  Dennis  v.  Eckhardt,  3  Grant, 
Cas.  390;  Dargan  v.  Waddill,  31  N.  C.  (9 
Ired.  L.)  244,  49  Am.  Dec.  421;  Bishop  v. 
Banks,  33  Conn.  118,  87  Am.  Dec.  197 ;  Wal- 
lace V.  Auer,  10  Phila.  356;  Fish  v.  Dodge,  4 
Denio,  311,  47  Am.  Dec.  254;  Oullick  v. 
TremUtt,  20  Week.  Rep.  358;  McKeon  v.  See, 
51  N.  Y.  300,  10  Am.  Rep.  659 ;  State  v. 
Haines,  30  Me.  65 ;  Truman  v.  London,  B.  d 
8.  C.  R.  Co.  50  L.  T.  N.  S.  89. 

A  steam  whistle  may  constitute  a  nuisance 
if  used  in  such  a  place  and  manner  as  to 
make  it  such. 

Parker  v.  Union  Woolen  Co.  42  Conn.  399 ; 
Knight  v.  Goodyear* s  India  Rubber  Glove 
Mfg.  Co.   38  Conn.  438,  9  Am.   Rep.   400; 


Davi$  T.  Sawyer,  133  Mass.  289,  43  Am.  Rep. 
519. 

When  a  business,  although  lawful  in  it- 
self, becomes  obnoxious  to  neighboring 
dwellings,  and  renders  their  enjoyment  un- 
comfortable, whether  by  smoke,  or  cinders, 
noise,  offensive  odors,  noxious  gases,  or  oth- 
erwise, the  carrying  on  of  such  business  is  a 
nuisance  which  equity  will  restrain. 

1  High,  Inj.  S  772. 

Mr.  F.  C.  Foster,  also  for  plaintiffs  in 
error : 

Anything  offensive  to  the  sight,  smell,  or 
hearing,  erected  or  carried  on  in  a  place 
where  people  dwell  or  pass,  to  their  annoy- 
ance, is  a  nuisance,  and  such  is  included  in 
the  common-law  definition. 

Hackney  v.  State,  8  Ind.  494;  Baltimore  d 
P.  R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S. 
317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719; 
Bishop  V.  Banks,  33  Conn.  118,  87  Am.  Dec. 
197 ;  Davis  v.  Davis,  40  W.  Va.  464,  21  S.  E. 
906. 

Mr.   Ira   E.   Fanner   for   defendant   in 


Simmons,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Hill  and  others  applied  for  an  injunction 
to  restrain  the  McBumey  Oil  &  Fertilizer 
Company  from  blowing  a  certain  steam  whis- 
tle. The  petition  alleged  that  the  plant  of 
the  defendant  was  situated  in  a  populous 
residence  community  of  the  town  of  War- 
renton,  and  that  the  dwellings  of  the  plain- 
tiffs were  situated  near  by;  that  the  steam 
whistle  used  in  connection  with  the  plant 
was  "loud,  shrill,  shrieking,  discordant, 
startling,  and  terrific,"  and  its  blasts  such 
as  to  injure  the  health  of  plaintiffs,  disturb 
their  sleep,  and  seriously  interfere  with 
their  reasonable  enjoyment  of  their  habita- 
tions ;  that  the  damage  to  the  plaintiffs  was, 
because  of  the  proximity  of  their  homes,  spe- 
cial, and  not  shared  by  the  public  generally ; 
that  the  whistle  was  blown  at  unseasonable 
hours,  particularly  in  the  very  early  morn- 
ing; that  the  use  of  the  whistle  was  entirely 
unnecessary ;  that  the  use  of  the  whistle  was 
a  continuing  nuisance,  causing  injury  every 
day ;  that  to  sue  for  damages  would  necessi- 
tate a  multiplicity  of  suits ;  and  that  the  in- 
jury to  plaintiffs  was  great,  but  not  suscep- 
tible of  adequate  compensation  in  damages. 
The  plaintiffs  also  made  certain  allegations, 
which  will  be  presently  discussed,  to  show 
why  resort  was  not  had  to  the  remedy  pro- 
vided by  statute  for  the  abatement  of  nui- 
sances in  towns  and  cities.  The  petition 
prayed  that  the  defendant  be  enjoined  from 
blowing  the  whistle  at  certain  specified  times 
in  the  early  morning,  and  at  all  other  times ; 
but  on  the  hearing  the  plaintiffs  expressly 
abandoned  all  objections  to  the  moderate 
bloAving  of  the  whistle  at  noon,  and  at  the 


wood  (111.)  9  L.  R.  A.  726:  Chicago  O.  W.  R. 
Co.  V.  First  M.  R.  Church  (C.  C.  App.  8th  C.) 
50  L.  R.  A.  488;  Austin  v.  Augusta  Terminal 
R.  Co.  (Ga.)  47  L.  R.  A.  755. 

For  municipal  power  over  noises  In  streets, 
see  note  to  State  v.  Clarke  (Conn.)  39  L.  R.  A. 
672. 
62  L.  R.  A. 


For  municipal  control  of  smoke  as  a  nuisance, 
see  3t.  Louis  v.  Edward  Heitzeberg  Packing  A 
Provision  Co.  (Mo.)  39  L    R.  A.  551,  and  note. 

The  question  of  municipal  power  over  nuis- 
ances relating  to  trade  or  business  Is  considered 
in  a  note  to  Ex  parte  Lacey  (Cal.)  38  L.  R.  A. 
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time  of  the  usual  afternoon  signal.  The  de- 
fendant answered,  admitting  the  moderate 
use  of  the  whistle,  but  denying  most  of  the 
material  all^ations  of  the  petition.  Tlie  an- 
swer also  alleged  that  the  plaintiffs  had  an 
ample  and  complete  remedy  at  law,  and  that 
the  plaintiffs  should  avail  themselves  of  the 
statutory  remedy  if  the  whistle  could  be  con- 
sidered as  a  nuisance.  On  the  interlocutory 
hearing,  the  plaintiffs  introduced  in  evidence 
a,  large  number  of  affidavits  tending  to  sus- 
tain fully  the  allegations  of  the  petition. 
The  defendant  offered  to  introduce  a  great 
many  affidavits,  every  one  of  which  was  ob- 
jected to  by  the  plaintiffs  on  the  ground  that 
it  was  not  entitled  in  the  case.  "The  court," 
it  is  stated  in  the  bill  of  exceptions,  "ruled 
that  it  miiRt  appear  in  the  affidavit  in  what 
case  the  witness  was  sworn.  As  the  court 
was  to  reserve  its  decision,  the  defendant 
then  informally  filed  all  of  its  affidavits  with 
vlic  court,  without  reading  them,  which  the 
«ourt  identified  as  affidavits  used  in  the  case, 
and  which  the  court  considered  in  rendering 
its  decision."  The  judge  denied  and  refused 
the  injunction,  and  the  plaintiffs  excepted, 

1.  It  was  argued  here  that  the  refusal  of 
the  injunction  was  proper,  because  the  plain, 
tiffs  had  an  adequate  and  complete  remedy 
at  law,  and  that,  if  the  use  of  the  whistle 
was  a  nuisance,  it  should  have  been  abated 
by  proceedings  instituted  under  §  4762  of  the 
Civil  Code.  That  section  provides  that,  if  a 
nuisance  complained  of  exists  in  a  town  or 
city,  it  may  b«  abated  and  removed  by  order 
of  the  municipal  authorities.  Ordinarily, 
this  would  have  been  the  plaintiffs'  remedy 
{Broomhead  v.  Grant,  83  Ga.  451,  10  S.  E. 
116) ;  but  the  pleadings  and  evidenoe  in  the 
present  case  show  that  this  remedy  was  not 
open  to  the  plaintiffs.  They  alleged  and 
proved  that  the  town  council  was  composed 
of  five  commissioners,  and  that  of  these  one 
was  a  part  owner  of  the  defendant's  mill, 
another  was  a  brother-in-law  of  such  part 
owner,  and  a  third  had  removed  from  the 
town  and  become  a  resident  in  a  town  in  an- 
other county.  They  showed  that  they  had 
made  application  to  the  town  council  for 
the  abatement  of  the  nuisance,  and  that  the 
town  council  had  refused  to  act.  They 
showed  that  the  majority  of  the  council  were 
disqualified,  as  above  stated,  from  acting  in 
the  premises;  that  the  minority  could  not 
legally  act;  and  that  the  statutory  remedy 
was  therefore  inadequate  to  their  needs. 
None  of  this  was  denied  or  contradicted  by 
any  evidence  which  the  judge  could  properly 
have  considered.  We  think  that  the  plain- 
tiffs showed  reasons  amply  sufficient  to  justi- 
fy a  resort  to  some  remedy  other  than  that 
provided  in  §  4762  of  the  Civil  Code.  In  the 
absence  of  the  statutory  remedy,  a  court  of 
equity  should  take  jurisdiction  of  a  case 
like  this.  In  the  first  place,  the  statutory 
remedy  was  not  available  or  feasible  under 
the  circumstances  of  the  case.  In  the  next 
place,  if  the  nuisance  was  not  abated  it 
would  continue,  and  would  inflict  on  the 
plaintiffs  injuries  which  could  not  be  readi- 
ly ascertained  or  adequately  compensated  in 
damages  by  a  suit  at  law.  In  the  third 
52  L.  K.  A. 


place,  in  order  to  recover  damages  for  the 
results  of  a  continuing  nuisance  of  this  kind» 
a  multiplicity  of  suits  would  be  necessary. 
Conceding  for  the  time  that  the  acts  com- 
plained of  constituted  a  nuisance,  we  think 
it  clear  that  the  case  was  one  of  which  equi- 
ty should  take  jurisdiction.  In  the  case  of 
Butler  V.  Thonuisville,  74  6a.  570,  it  was 
held,  following  Georgia  Chemical,  etc.,  Co.  v. 
Colquitt,  72  Ga.  172,  that  "if  a  nuisance 
causes  special  damage  to  an  individual,  in 
which  the  public  do  not  participate,  such 
special  damage  gives  a  right  of  action,  and, 
as  an  action  may  be  brought  for  every  day 
the  nuisance  continues,  equity,  which  ab- 
hors a  multiplicity  of  suits,  will  entertain 
jurisdiction,  so  as  to  do  full  and  complete 
justice  between  the  parties  and  terminate 
the  litigation.  Especially  will  this  be  done 
where  .  .  .  the  party  who  seeks  to  create 
the  nuisance  is  the  onlv  tribunal  which  has 
the  power  to  abate  it.'  The  case  of  Kava- 
nagh  v.  Mobile  d  G.  R.  Co.  78  Ga.  271,  2  S. 
E.  636,  arose  upon  an  application  to  a  court 
of  equity  to  enjoin  a  nuisance.  This  court 
held  that,  while  the  nuisance  was  a  public 
one,  the  plaintiff  could  nuiintain  an  action 
therefor  if  she  showed  special  damage  in 
which  the  public  did  not  participate,  and 
that  "if  J;he  injury,  from  its  nature,  is  not 
susceptible  of  being  adequately  compensated 
by  damages  at  law,  or  is  such  as  that,  from 
its  continuance,  a  permanent  mischief  must 
occasion  a  constantly  recurring  grievance, 
which  cannot  be  otherwise  prevented,  equity 
will  enjoin."  Where  there  is  no  available 
statutory  remedy  for  the  abatement  of  a 
nuisance,  the  only  effectual  remedy  is  in  a 
court  of  equity,  "and  the  jurisdiction  is  pred- 
icated upon  the  broad  ground  of  preventing 
irreparaole  injuiy,  interminable  litigation, 
a  multiplicity  of  actions,  and  the  protection 
of  rights."  2  Wood,  Nuisances^  3d  ed.  { 
777. 

2.  Not  a  single  one  of  the  many  affidavits 
offered  in  evidence  by  the  defendant  was  en- 
titled in  the  court  or  case,  and,  as  above 
stated,  objection  was  made  to  them  on  that 
ground.  While  the  judge  appears  on  the 
hearing  to  have  thought  the  objection  a  good 
one,  he  certifies  that  he  considered  the  affi- 
davits in  deciding  the  case.  Exception  is 
taken  to  this,  the  plaintiffs  claiming  that 
the  affidavits  were  inadmissible  because  they 
were  not  entitled  in  the  case,  and  did  not 
show  affirmatively  that  they  were  made  to 
be  used  in  this  particular  case.  We  think 
the  exception  well  taken.  "An  affidavit 
should  generally  be  entitled  in  the  court  and 
cause  in  which  it  is  filed,  but,  as  the  purpose 
of  the  title  is  to  identify  the  suit,  if  this  ap- 
pears in  another  wav,  as  by  reference  to  oth- 
er papers  duly  entitled,  it  will  be  sufficient." 
1  Enc.  PI.  &  Pr.  p.  311,  §  1,  subd.  a.  "If  the 
affida\it  is  not  entitled  in  the  cause,  or  if 
the  name  of  the  case  does  not  appear  in 
some  part  of  the  affidavit,  or  the  statements 
made  therein  be  not  sufficient  to  indicate  to 
what  case  the  affidavit  relates,  it  could  not 
be  used  as  a  foundation  for  a  prosecution 
for  perjury,  and  for  this  reason  should  not 
be  received  as  evidence  in  any  court  in  any 
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proceeding  whatsoever."  Parka  v.  State, 
110  Ga.  760,  36  S.  E.  73.  See  also  Warren 
V.  Monniah,  97  Ga.  399,  23  S.  £.  823,  and  1 
Enc.  PI.  &  Pr.  p.  374.  The  precise  point 
here  involved  was  ruled  by  this  court,  in  the 
case  of  Whitley  v.  Berry,  105  Ga.  251,  31 
8.  E.  171,  in  which  it  wus  held:  "There 
was  no  error,  at  the  interlocutory  hearing 
of  an  equitable  petition  for  an  injunction 
and  the  appointment  of  a  receiver,  in  refus- 
ing to  admit  in  evidence  affidavits  not  'inti- 
tuled in  the  cause,'  and  not  shown  to  have 
been  taken  for  the  purpose  of  being  used  as 
evidence  therein."  The  affidavits  now  under 
discussion  did  have  in  them  numerous  refer- 
ences to  the  parties  and  to  the  subject-mat- 
ter of  the  present  case,  but  it  does  not  fol- 
low that  the  affidavits  were  made  for  the 
purpose  of  being  used  in  this  case.  This 
identical  matter  is  shown  by  the  evidence 
to  have  been  agitated  for  some  time  by  the 
plaintiffs,  and  to  have  been  brought  by  them 
to  the  attention  of  the  town  council.  So  far 
as  appears  the  affidavits  may  have  been  made 
for  use  before  the  town  council,  either  in  the 
application  made  or  in  case  further  proceed- 
ings were  there  instituted.  The  affidavits 
should  have  been  entitled  in  the  court  and 
cause,  or  have  borne  affirmative  intrinsic  evi- 
dence that  they  were  taken  for  the  purpose 
of  being  used  in  this  particular  case.  They 
did  not  do  this,  and  it  was  error  to  consider 
them.  The  court,  we  think,  had  no  discre- 
tion in  this  matter.  If  the  affidavits  failed 
to  fthow  that  they  related  to  this  particular 
case,  they  were 'inadmissible,  if  they  did 
so  show,  the  objection  made  to  them  was  not 
good,  and  should  have  been  overruled.  In 
the  one  case  they  should  have  been  excluded, 
and  in  the  other  not.  Thus  tested,  these 
affidavits  were  inadmissible  in  evidence,  and 
the  judge  erred  in  considering  them. 

3.  Tlie  case  should  therefore  have  been  de- 
cided upon  the  evidence  of  the  plaintiffs ;  for 
not  only  were  all  of  the  affidavits  of  the  de- 
fendant inadmissible,  but  its  answer  was  not 
so  verified  that  it  could  be  used  as  evidence. 
The  only  verification  of  the  answer  was  the 
oath  of  the  general  manager  of  the  company 
that  the  facts  contained  in  the  answer  "are 
true  and  correct  so  far  as  they  come  within 
the  knowledge  of  deponent,  and  as  to  the 
other  matters  deponent  believes  them  to  be 
true."  The  question  presented  to  the  judge 
was,  then,  whether  the  plaintiffs'  evidence 
made  out  a  case  of  a  nuisance  which  should 
be  enjoined  by  a  court  of  equity.  After  care- 
fully reading  the  affidavits  introduced,  we 


are  clear  that  such  a  case  was  made  out,  and 
that  the  judge  erred  in  refusing  the  injunc- 
tion. "It  is  now  well  settled  that  noise 
alone  .  .  .  may  create  a  nuisance,  and 
be  the  subject  of  an  action  ...  in  equi- 
ty for  an  injunction."  2  Wood,  Nuisances, 
3d  ed.  §  611.  It  is  contended  that  this  is 
not  true  in  this  state,  and  Mygatt  v.  Qoet- 
chins,  20  Ga.  350,  is  cited  in  support  of  this 
contention.  In  that  case  J  udge  Lumpkin  said : 
"We  know  of  no  sound,  however  discordant, 
that  may  not,  by  habit,  be  converted  into  a 
lullaby,  except  the  braying  of  an  ass  or  the 
tongue  of  a  scold."  With  this  statement 
we  cannot  profess  that  we  entirely  agree, 
but,  if  we  £d  so,  we  would  still  think  that 
lullabies  are  not  usually  desirable  after  one 
is  wrapped  in  slumber,  and  might  become 
an  intolerable  nuisance  at  4  and  5  o'clock  in 
the  morning.  Mygatt  v.  Ooetchins  was  de- 
cided, and  the  judgment  of  the  lower  court 
affirmed,  expressly  upon  the  facts  as  stated 
in  the  defendant's  answer.  The  facts  set 
out  in  that  answer  fell  far  short  of  show- 
ing such  a  nuisance  as  was  proved  in  the 
present  case,  and  a  ruling  based  upon  them 
cannot  be  controlling  here.  Section  3861  of 
the  Civil  Code  is  as  follows:  "A  nuisance 
is  anything  that  worketh  hurt,  inconveni- 
ence, or  damage  to  another;  and  the  fact 
that  the  act  done  may  otherwise  be  lawful 
does  not  keep  it  from  being  a  nuisance. 
The  inconvenience  complained  of  must  not 
be  fanciful,  or  such  as  would  affect  only 
one  of  fastidious  taste,  but  it  must  be  such 
as  would  affect  an  ordinary,  reasonable 
man."  This  we  think,  is  not  intended  to 
change  the  common-law  definition  of  a  nui- 
sance, and  is  sufficient,  in  any  case,  to  in- 
clude the  blowing  of  a  large  steam  whistle, 
in  a  populous  residence  conmiunity,  with  so 
loud,  harsh,  and  terrific  a  sound  as  io  de- 
stroy plaintiffs'  slumbers,  injure  their 
health,  and  seriously  interfere  with  their 
reasonable  enjoyment  of  their  habitations. 
Certainly  it  is  a  nuisance,  under  the  Code 
definition  or  any  other  we  have  seen,  to 
blow  such  a  whistle  in  such  a  manner,  at 
unreasonable  and  unseasonable  hours,  and 
without  reason  or  necessity  therefor,  and 
that  is  the  case  made  out  by  the  petition 
and  the  evidence  of  the  plaintiffs.  See,  in 
this  connection,  2  Wood,  Nuisances,  {§  613 
et  seq. 
Judgment  reversed. 

All  concur,  except  Cobb,  J.,  absent. 


KENTUCKY  COURT  OF  APPEALS. 


RAILWAY  OFFICIALS  A  EMPLOYEES' 
ACCIDENT  ASSOCIATION,  Appt,, 

V, 

Harriet  JOHNSON. 

( Ky ) 

Deatli  ea««ed  solely  by  •nnatrolce  -wltlle 


In    tlie    line    of    one's    entploynient    is 

covered  by  an  accident  policy  which  provides 
that  if  the  injury  or  death  of  insured  is  con- 
tributed to  by  sunstroke  while  not  in  the  line 
of  his  employment  the  limit  of  the  associa- 
tion's liability  shall  be  one  quarter  of  what 
would  otherwise  be  payable,  since  this  11ml- 


.  NoTB. — On  the  question  whether    death    by  i  an  accident  policy,  see  note  to  Fidelity  &  C.  Co. 
sunstroke  is  an  accident  within  the  meaning  of  I  v.  Johnson  (Miss.)  80  L.  R.  A.  206,  200. 
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tatlon  of  liability  for  sunstroke  Implies  that 
it  is  covered  by  the  policy. 

(October  24,  1900.) 

APP£AL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Hopkins  County 
in  favor  of  plaintiff  in  an  action  brought  to 
enforce  the  amount  alleged  to  be  due  on  an 
accident  insurance  policy.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ifmurloe  K.  Gordon,  for  appellant: 

The  authority  of  the  cases  of  Dossier  v.  Fi- 
delity d  C.  Co,  46  Fed.  446,  13  L.  R.  A. 
114,  and  of  Sinclair  t.  Maritime  Pass.  Asaur, 
Co.,  cannot  be  disputed. 

Lovelace  v.  Traveler'M  Protective  Aaao.  126 
Mo.  104,  30  L.  R.  A.  209,  28  S.  W.  877; 
Western  Commercial  Travelers*  Aeao.  v. 
Smith,  40  L.  R.  A.  653,  29  C.  C.  A.  223, 
66  U.  S.  App.  393,  85  Fed.  401. 

Although  a  result  may  not  be  designed 
or  foreseen,  yet  if  it  be  the  natural  and  di- 
rect effect  01  acts  voluntarily  done,  or  con-, 
ditions  voluntarily  assumed,  it  cannot  be 
said  to  be  accidental. 

Sunstroke  is  a  serious  disease. 

Booa  V.  World  Mut.  L.  Ina.  Co.  6  Thomp. 
ft  C.  364. 

If  a  person  suffering  from  some  weakness 
or  disease  should  subject  himself  to  condi- 
tions which  would  not  injuriously  affect  per- 
sons in  ordinary  health,  but  would  be  danger- 
ous to  him,  and  injury  result,  it  would  not 
be  due  to  an  accidental  cause. 

Feder  v.  Iowa  State  Traveling  Men'a  Aaao. 
107  Iowa,  538,  43  L.  R.  A.  693,  78  N.  W. 
252;  Southard  v.  Railtoay  Paaa.  Aaaur.  Co. 
36  Conn.  574.  See  also  Bcuion  v.  United 
Statea  Mut.  Acd.  Aaao.  133  N.  Y.  304,  9  L. 
R.  A.  617,  25  N.  £.  399;  Sinclair  v.  Mari- 
time Paaa.  Aaaur.  Co.  3  El.  &  El.  478. 

Meaara.  William  !<•  Gordon  and  Jobn 
Flemins  Gordon,  also  for  appellant. 

Meaara.  Roy  Salmon  and  O.  WaddUl, 
with  Mr.  C.  J.  Waddlll,  for  appellee: 

An  accident  in  American  accident  insur- 
ance law  is,  an  event  which  takes  place  with- 
out the  foresight  or  expectation  of  the  per- 
son affected;  unexpectedly  taking  place,  not 
according  to  the  usual  course  of  things,  not 
expected ;  the  happening  of  an  event  without 
the  design  of  a  person,  and  which  is  unfore- 
seen; an  event  happening  without  the  con- 
currence of  the  will  of  the  person;  an  event 
that  takes  place  without  one's  foresight  or 
expectation;  an  event  which  proceeds  from 
an  unknown  cause,  or  is  an  unusual  effect 
of  a  known  cause. 

North  American  L.  d  Acd.  Ina.  Co.  v. 
Burrougha,  69  Pa.  43,  8  Am.  Rep.  212;  Paul 
▼.  Travelera'  Ina.  Co.  112  N.  Y.  472,  3  L. 
R.  A.  443,  20  N.  £.  347;  Richarda  v. 
Traveler^a  Ina.  Co.  89  Cal.  170,  26  Pac.  762; 
United  Statea  Mut.  Acd.  Aaao.  v.  Barry,  131 
U.  S.  100,  33  L.  ed.  60,  9  Sup.  Ct.  Rep. 
755;  Railway  Offidala  d  Employeea'  Acci. 
Aaao.  V.  Drummond,  66  Neb.  235,  76  N.  W. 
662;  American  Acd.  Co.  v.  Rdgart,  94  Kv. 
547,  21  L.  R.  A.  651,  23  S.  W.  191.  See  also 
Hutchcraft  v.  Travelera'  Ina.  Co.  87  Ky.  300, 
8  S.  W.  670. 
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In  construing  a  policy  of  life  insurance  a 
disease  must  l^  such  as,  according  to  com- 
mon understanding,  would  be  called  a  dis- 
ease. 

Cuahman  v.  United  Statea  L.  Ina.  Co.  7t 
N.  Y.  77. 

A  cold  is  classified  by  medical  writers  as 
a  disease,  but  was  held  not  to  be  in  an  insur- 
ance policy. 

Metropolitan  L.  Ina.  Co.  v.  McTague,  49 
N.  J.  L.  687,  60  Am.  Rep.  661,  9  Atl.  766. 

So  as  to  congestion  of  the  liver. 

Burton  v.  Eyden,  L.  R.  8  Q.  B.  295. 

Grip. 

Billinga  v.  Metropolitan  L.  Ins.  Co, 
70  Vt.  477,  41  Atl.  516. 

Indigestion,  torpid  liver,  colic,  acute 
hepatitis,  cold  in  the  head,  headache,  etc. 

Manhattan  L.  Ina.  Co.  v.  Frandaco,  17 
Wall.  672,  21  L.  ed.  698;  Manufacturera* 
Acd.  Indemnity  Co.  v.  Dorgan,  22  L.  R.  A. 
620,  7  C.  C.  A.  581,  16  U.  S.  App.  290,  58  Fed. 
945. 

Words  must  be  construed  according  to  the 
intention  of  the  parties  to  the  contract. 

American  Acd.  Co.  v.  Rdgart,  94  Ky.  647, 
21  L.  R.  A.  651,  23  S.  W.  191. 

The  policy  provides  for  liability  for  death 
caused  by  '^external,  violent,  and  accidental 
means."  The  means  only,  the  efficient  agent 
alone,  need  be  accidental. 

Omhcrg  v.  United  Statea  Mut.  Acd.  Aaao. 
101  Ky.  303,  40  S.  W.  909 ;  Freeman  v.  Mer- 
cantile Mut.  Acd.  Aaao.  166  Mass.  351,  17 
L.  R.  A.  753,  30  N.  E.  1013;  Martin  r. 
Equitable  Acd.  Aaao.  61  Hun,  467,  16  N.  Y. 
Supp.  279;  Fitton  v.  Acddental  Death  Ins, 
Co.  17  C.  B.  N.  S.  122.  See  also  United 
StdLtea  Mut.  Acd.  Aaao.  v.  Barry,  131  U.  S. 
100,  33  L.  ed.  60,  9  Sup.  Ot  Rep.  755;  North 
American  L.  d  Acd.  Ina.  Co.  v,  Burrougha, 
69  Pa.  43,  8  Am.  Rep.  212. 

"Wliite,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  on  a  policy  of  insurance. 
After  a  demurrer  to  the  petition,  as  amended, 
had  been  overruled,  appellant  declining  to 
plead  further,  judgment  was  rendered  for 
appellee  as  by  default,  and  hence  this  ap* 
peal. 

The  petition,  as  amended,  alleges  a  con* 
tract  of  insurance  and  death  of  the  insured, 
which  was  caused,  as  is  alleged,  "solely  by 
reason  of  and  through  sunstroke  while  in 
discharge  of  his  duty  as  section  man  and  in 
line  of  his  duty  as  railroad  employee,  and 
that  such  death  was  external,  violent,  and 
accidental,  within  the  meaning  of  the  policy, 
and  was  covered  by  its  terms."  The  provi- 
sions of  the  policy  bearing  on  the  question 
read:  "The  insurance  under  this  policy 
shall  extend  onlv  to  physical  bodily  injury 
resulting  in  disability  or  death,  as  hereinaft- 
er expressed,  and  which  shall  be  effected 
while  this  contract  is  in  force,  solely  by  rea* 
son  of  and  through  external,  violent,  and 
accidental  means,  within  the  terms  and  con- 
ditions of  this  contract,  and  which  shall  in- 
dependently of  all  other  causes,  immediately, 
wholly,  totally,  and  continuously  from  the 
date  of  the  accident  causinjg^  the  injury  dis- 
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able  the  insured,  and  prevent  him  from  do-' 
ing  or  performing  any  work,  labor,  business, 
or  service,  or  any  part  thereof,  within  the 
conditions  of  this  contract.  ...  If  any 
injury  causing  disability  or  death  entitling 
the  insured  to  claim  benefits  under  the  pro- 
visions of  this  policy  be  caused  or  contrib- 
uted to  ...  by  sunstroke  or  freezing 
while  not  in  the  line  of  his  duty  as  a  railroad 
employee,  .  .  .  then,  in  such  case,  the 
limit  of  the  association's  liability  shall  be 
one  fourth  of  the  sum  otherwise  payable, 
anything  to  the  contraiy  herein  notwith- 
standing. .  .  .  Injuries  intentionally 
inflicted  by  the  insui^,  ...  or  injur- 
ies or  death  caused  or  contributed  to  by  dis- 
ease or  infection,  .  .  .  are  not  covered 
by  this  policy."  It  is  insisted  by  counsel  for 
appellant  that  death  caused  solely  by  sun- 
stroke while  in  the  discharge  of  duty  is  not 
covered  by  the  policy;  that  this  is  not  exter- 
nal, violent,  or  accidental  injury,  but  is  death 
by  reason  of  disease;  and  that, therefore, there 
can  be  no  recoveiy.    If  we  were  to  go  to  the 


adjudicated  cases  on  this  subiect,  or  to  rea- 
son the  case  out,  much  might  be  said  the  one 
way  or  the  other.  But  we  are  not  left  to  an 
interpretation  of  this  policy  as  to  death 
caused  by  sunstroke,  as  to  whether  it  is  con- 
sidered accidental.  The  policy  itself,  after 
providing  that  injury  or  death  caused  or  con- 
tributed to  by  disease  or  infection  is  not  cov- 
ered by  the  policy,  expressly  provides  that 
disability  or  death  caused  by  or  contributed 
to  by  sunstroke  or  freezing  while  not  in  the 
line  of  his  duty  as  railroad  employee  shall 
reduce  the  liability  to  one  fourth.  There 
is,  then,  an  express  liability  where  death  is 
caused  bv  sunstroke.  If  the  sunstroke  oc- 
curs while  insured  is  not  in  the  line  of  his 
duty,  the  liability  is  one  fourth.  This  cer- 
tainly means  if  the  sunstroke  be  received 
while  in  the  discharge  of  his  duty  there 
would  be  full  liability.  The  lower  court,  be- 
ing of  this  opinion,  properly,  we  think  over- 
ruled the  demurrer. 
Judgment  affirmedf  with  damages. 


MARYLAND   COURT   OF  APPEALS. 


Walter  BALL,  Exceptant,  Appt., 

V. 

SAFE    DEPOSIT    ft    TRUST    COMPANY 
OF    BALTIMORE   CITY,   Trustee. 


(. 


..M4 ) 


1.  Baiiity  Has  no  Jurisdiction  to  pass 
a  decree  permitting  fntnre  aalee  by  a 
trmaitee  of  arronnd  rents  held  by  him 
under  a  will  creating  contingent  remainders, 
which  ezpressiy  forbids  snch  sale  daring  the 
contlnoance  of  the  trust,  either  under  Its 
general  powers  or  under  a  statute  enabling 
It  to  decree  a  sale  of  estates  held  subject  to 
remainders,  where  all  the  persons  who 
would  be  entitled  If  the  contingency  had  hap- 
pened at  the  time  of  the  decree  are  parties, 
and  the  sale  appears  advantageous  to  all  con- 
cerned. 

2.  A  parelia«er  at  a  tmstee's  sale  un- 
der authority  of  a  decree  which  the  court  had 
no  jurisdiction  to  pass  may  successfully  rely 
on  such  want  of  jurisdiction  to  avoid  the 
sale. 

(January  18,  1901.) 

APPEAL  by  the  exceptant  from  a  decree  of 
the  Circuit  Court,  No.  2,  of  Baltimore 
City  overruling  exceptions  to  a  sale  of  trust 
property  under  a  decree  of  court.    Reversed, 

The  facts  are  stated  in  the  opinion. 

MeesTB.  Bieliard  Bernard  ft  Son,  for 
appellant: 

Apart  from  the  jurisdiction  given  by  stat- 
ute, the  jurisdiction  of  our  equity  courts  to 
decree  sales  of  real  estate  is  very  limited. 


Neither  one  nor  all  of  the  statutes,  apart 
from  or  combined  with  the  chancellor's  in- 
herent jurisdiction,  authorizes  the  cdUrt  to 
decree  a  sale  whereby  the  title  of  infants 
yet  unborn  is  devested. 

Downin  v.  Sprecher,  35  Md.  474;  Long  v. 
Long,  62  Md.  33. 

In  order  to  justify  the  court  in  construing 
precatory  words  in  a  will  as  creating  a  trust, 
it  must  appear  that  the  property  which  is 
the  subject  of  the  trust  is  definite  and  cer- 
tain. 

Williame  v.  WorthUigton,  49  Md.  579,  33 
Am.  liep.  2S6;  Paul  v.  Compton,  8  Ves.  Jr. 
380. 

Here  the  subject  and  object  of  the  trust 
are  definite  and  certain,  and  it  follows  that 
the  trustee  is  bound  to  hold  the  property  as 
directed  by  the  testator. 

McClcman  v.  McCleman,  73  Md.  285,  20 
Atl.  908;  Hundley  v.  Wrightson,  60  Md.  204. 

Mr.  D.  K.  Este  Fisher,  for  appellee : 

Upon  exceptions  to  a  sale,  neither  the 
purchaser,  nor  even  the  parties  to  the  suit, 
can  open  up  the  merits  of  the  decree. 

Miller,  Eq.  Pr.  §  503. 

The  purchaser  has  a  right  to  assume  that 
the  court  has  taken  all  steps  necessary  to  in- 
vestigate the  rights  of  the  parties  to  the 
suit. 

Netcbold  v.  Bchlene,  66  Md.  592,  9  Atl. 
849;  Sloan  v.  Safe  Deposit  d  T.  Co.  73  Md. 
244,  20  Atl.  922. 

All  errors  and  irregularities,  as  far  as  the 
purchaser  is  concerned,  are  cured  by  the  de- 
cree. 


NOTB. — For  a  case  in  this  series  as  to  the 
power  of  a  court  of  equity  to  separate  a  life 
estate  from  the  remainder  under  a  will  giving 
a  life  estate  with  power  of  appointment  as  to 
the  remainder,  see  Ruggles  v.  Tyson  (Wis.)  48 
L.  R.  A.  809 ;  and  on  the  effect  of  a  deed  by  a 
52  L.  R.  A. 


trustee  in  breach  of  trust,  see  Robinson  v.  Stone 
(Ala.)  45  L.  R.  A.  66. 

For  a  discussion  of  the  right  to  rescind  or 
abandon  a  contract  because  of  other  party's  de- 
fault, see  note  to  Lake  Shore  A  M.  S.  B.  Co.  v. 
Richards  (111.)  30  L.  R.  A.  88. 

Digitized  byVjOOQlC 


404 


Maryland  Court  of  Afpbals. 


Jan. 


Dungan  v.  Vonderamith,  49  Md.  252 ;  Long 
V.  L(mg,  62  Md.  62 ;  SUngluff  v.  Stanley,  66 
Md.  224,  7  Atl.  261 ;  Newhold  v.  Schlena,  66 
Md.  590,  9  Atl.  849;  Sloan  v.  Safe  Deposit  d 
T.  Co.  73  Md.  244,  20  Atl.  922;  Miller,  Eq. 
Pr.  §  ol7. 

So  long  as  the  decree  stands  it  is  binding 
upon  all  parties,  and  title  taken  under  it 
wnile  it  is  a  subsisting  decree  will  not  even 
be  afl'ected  by  its  subsequent  reversal. 

Brendel  v.  Zion  Church,  71  Md.  85,  17  Atl. 
936. 

Tlie  decree  in  this  case  does  not  decree  in 
reference  to  future  rights  or  states  of  fact, 
but,  looking  at  it  from  the  standpoint  of  the 
appellant,  it  would  more  properly  be  consid- 
ered as  a  present  determination  that  sales 
of  investments  may  be  made  in  the  future 
whenever  it  shall  be  made  to  appear  to  the 
court  by  ex  parte  application  that  sales  will 
be  advantageous. 

it  is  true  that  the  court  does  not  ordinari- 
ly decree  upon  future  rights;  but  makes  a 
decree  reserving  the  liberty  to  apply  when 
occasion  may  arise  for  further  orders.  The 
decree,  however,  is  none  the  less  final;  and 
the  object  of  it  is  to  enable  persons  interested 
to  apply  in  a  summary  way  without  "setting 
the  cause  down." 

Daniel,  Ch.  Pr.  990;  Miller,  Bq.  Pr.  §  263. 

The  improper  exercise  of  a  jurisdiction  pos- 
sessed by  the  oourt  discloses  a  mere  error, 
and  not  a  total  want  of  jurisdiction. 

Devecmoti  v.  Shatc,  70  Md.  235,  16  Atl. 
645;  lieald  v.  Heald,  56  Md.  307;  Powell  t. 
Demming,  22  Hun,  238. 

Brlsooe,  J.,  delivered  the  opinion  of  the 
court: 

The  record  in  this  case  presents  an  appeal 
from  a  pro  fomia  decree  of  the  circuit  court. 
No.  2,  of  Baltimore  city,  overruling  excep- 
tions to  the  ratification  of  a  private  sale  of 
the  reversion  and  a  ground  rent  issuing  out 
of  a  lot  of  ground  situate  in  Baltimore  city. 

The  sale  was  a  private  one,  and  is  re- 
ported as  having  been  made  on  the  6th  of 
August,  1900,  under  the  authority  of  a  de- 
cree passed  in  the  circuit  court.  No.  2,  of 
Baltimore  city,  on  the  26th  of  July,  1900,  by 
the  appellee,  the  Safe  Deposit  &  Trust  Com- 
pany of  Baltimore,  trustee,  under  the  last 
will*  and  testament  of  John  K.  McCulloh,  de- 
ceased, to  the  appellant,  Walter  Ball. 

The  decree  relied  upon,  as  conferring  the 
power  of  sale,  was  passed  upon  a  bill,  filed 
by  the  trustee,  for  a  construction  of  the  tes- 
tator's will,  for  the  administration  of  the 
trust  estate  under  the  supervision  of  the 
court,  for  the  authority  to  sell,  thereafter, 
from  time  to  time,  the  trust  property,  and  to 
reinvest  it  under  orders  of  the  court. 

The  portion  of  the  decree  with  which  we 
are  now  concerned,  provides  that  the  trustee 
**is  hereby  authorized  to  sell  hereafter  from 
time  to  time,  upon  orders  of  the  court,  passed 
in  the  case  as  occasion  may  arise,  and  when- 
ever it  shall  appear  to  the  court  that  such 
sales  are  advantageous,  any  of  the  property 
or  investments,  real  or  personal,  which  it 
holds,  or  may  hereafter  hold,  for  the  trust 
estate,  and  to  reinvest  the  proceeds  of  sale, 
52  L.  R.  A. 


under  like  orders  of  the  court,  upon  the  same 
trusts." 

Dr.  McCuUoh's  will  contains  a  large  num- 
ber of  bequests,  legacies,  and  devises,  but  we 
only  find  it  necessary,  in  this  case,  to  con- 
sider two  of  them. 

By  the  twelfth  item  of  the  will,  he  gave, 
devised,  and  bequeathed  to  the  Safe  Deposit 
&  Trust  Company  of  Baltimore  all  the  rest 
and  residue  of  his  estate  **f>f  every  kind 
whatsoever,  not  herein  otherwise  disposed  of. 
in  trust  for  the  use  of  all  my  children,  for 
and  during  their  respective  lives,  and  upon 
the  death  of  any  one  of  my  children  leaving 
a  wife  or  issue  living  at  the  death  of  such 
one  of  my  children,  the  trust  as  to  the  share 
of  such  child  shall  cease,  and  its  share  shall 
be  divided  as  follows:  If  there  be  a  wife 
and  no  issue  then  living,  the  whole  of  the 
share  shall  go  to  the  said  wife;  and  if  there 
be  issue  then  living  and  no  wife,  the  whole 
shall  go  to  such  issue  per  aiirpea;  and  if 
there  be  a  wife  and  also  issue,  the  wife  shall 
have  the  same  part  as  one  of  the  children  of 
such  one  of  my  children  so  dying,  and  the 
rest  of  the  share  shall  be  divided  among  said 
issue  per  atirpea** 

By  tlie  sixteenth  item,  he  authorized  his 
executors  and  administrators,  and  all  trus- 
tees and  successors  thereof,  to  make  any  and 
all  distributions  which  may  become  neces- 
sary; and  in  so  doing  he  directed  that  the 
property  itself  shall  be  divided,  and  not  be 
sold  unless  it  be  absolutely  necessary.  But 
if  the  division  cannot  in  the  opinion  of  such 
executors,  administrators,  trustees,  or  suc- 
cessors in  olPice  be  made  in  a  beneficial  man- 
ner, he  authorized  them  at  their  discietion  to 
sell  so  much  as  may  be  necessary  to  make 
such  division  and  distribution,  and  he  provid- 
ed that,  so  long  as  my  pemianent  ground 
rents  are  held  in  trust,  I  do  not  wish  them 
to  be  sold. 

There  were  seven  exceptions  filed  to  the 
ratification  of  the  sale,  but  they  resolve 
themselves  into  two  propositions:  First, 
whether  the  court  had  jurisdiction,  under  the 
proceedings  in  the  case,  to  ratify  and  con- 
firm the  sale ;  second,  whether,  under  the  tes- 
tator's will,  his  permanent  ground  rents 
could  be  sold  during  the  continuance  of  the 
trust  created  by  his  will. 

The  court  below  overruled  the  exceptions 
and  ratified  the  sale,  and  it  is  from  this  or- 
der that  the  appeal  has  been  taken. 

There  is  no  dispute  about  the  facts  of  the 
case.  It  is  admitted  that  the  testator  left 
surviving  him  but  one  son,  and  he  is  unmar- 
ried; that  he  left  no  descendants  of  a  de- 
ceased child ;  and  that  the  ground  rent  pur- 
chased by  the  appellant  is  a  part  of  the  rest 
and  residue  of  the  testator's  estate  and 
passed  under  the  twelfth  item  of  the  will. 

Now  it  is  very  apparent,  from  an  exami- 
nation of  the  testatior's  will,  that  he  conferred 
no  power  of  sale  upon  the  trustee  to  sell  the 
permanent  ground  rents.  On  the  contrary, 
the  plain  and  express  language  of  the  will  is, 
"but  so  long  as  my  permanent  ground  rents 
are  held  in  trust  I  do  not  wish  them  to  be 
sold."  It  is,  then,  very  certain  that  the  au- 
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thority  of  the  coiurt  to  docree  tlie  sale  was 
not  derived  from  the  will. 

Xor  was  the  court's  power  to  decree  the 
•ale,  in  this  case,  incident  to  or  derived  from 
its  general  chancery  jurisdiction  to  decree 
sales  of  real  estate.  The  case  of  Long  v. 
Longj  (J2  Md.  04,  distinctly  holds  that  prior 
to  the  act  of  1868,  chap.  273,  a  court  of  equi- 
ty had  no  power  to  decree  a  sale  of  real  es- 
tate to  bind  the  interest  of  unborn  contin- 
gent remaindermen.  In  that  case  all  par- 
ties in  ease,  including  the  trustee  who  held 
the  legal  title,  were  before  the  court,  and  the 
sale  appeared  from  the  proof  to  be  advanta- 
geous. Chief  Judge  Alvey,  in  the  opinion, 
said:  '*It  would  seem  to  be  clear,  upon  the 
plainest  principles,  that  if  some  one  of  the 
real  or  substantial  parties  to  the  cause  did 
not  hold  such  relation  to  the  property,  and 
to  these  plaintilTs  as  contingent  remainder- 
men, as  made  him  a  legal  representative  of 
the  inheritance,  so  as  to  bind  it  by  recovery 
•  against  him,  these  plaintiffs  were  not  repre- 
sented in  that  proceeding,  and  are,  therefore, 
not  bound  by  the  decree.  .  .  .  The  act- 
ing trustee,  holdine  the  legal  estate  in  the 
freehold  only  for  the  lives  of  the  equitable 
life  tenants,  with  no  powers,  in  his  charac- 
ter as  tnistee,  to  enable  him  to  sell  or  con- 
cert the  real  estate  into  money,  clearly  could 
iQOt  legally  represent  those  entitled  in  re- 
mainder to  the  inheritance,  as  the  law  then 
existed.  It  is  true,  the  heirs  at  law  of  the 
testator,  who  were  parties  to  the  cause,  held 
the  legal  fee  in  the  shares  of  the  realty  de- 
vised to  the  grandchildren  in  remainder  un- 
til those  grandchildren  should  come  into 
being,  or  until  the  death  of  their  parents 
without  issue.  But  it  is  a  settled  principle 
that  where  a  person  is  seised  in  fee  of  an 
estate  which  is  liable  to  be  defeated  by  a 
shifting  use,  conditional  limitation,  or  exec- 
utory devise.  Hie  inheritance  is  not  repre- 
sented in  a  court  of  equity  by  the  person  who 
has  the  fee  thus  liable  to  be  defeated,  except 
as  against  hunself  and  those  who  take  under 
him.^' 

We  come,  then,  to  the  question,  whether 
the  jurisdiction  to  decree  the  sale  of  the 
property  now  in  controversy  was  conferred 
upon  tlie  court  by  virtue  of  the  act  of  1868, 
chap.  273,  now  Code,  art.  16,  {  198. 

This  statute  declares,  that  "in  all  cases 
when  one  or  more  persons  is  or  are  entitled 
to  an  estate  for  life  or  years,  ...  or  are 
imtitled  to  a  remainder  or  remainders,  vested 
or  contingent,  ...  or  any  other  inter- 
est vested  or  contingent  in  the  same  land,  on 
application  of  any  of  the  parties  in  interest, 
a  coui*t  of  equity  may,  if  all  the  parties  in 
being  are  parties  to  the  proceeding,  decree  a 
sale  or  lease  thereof,  if  it  shall  appear  to  be 
advantageous  to  the  parties  concerned,  and 
shall  direct  the  investment  of  the  proceeds 
of  sale,  .  .  .  and  all  such  decrees,  if  all 
the  persons  are  parties  who  would  be  enti- 
tled if  the  contingency  had  happened  at  the 
date  of  the  decree,  shall  bind  all  persons, 
whether  in  being  or  not,  who  claim,  or  may 
claim,  any  interest  in  said  land  under  any 
of  the  parties  to  said  decree,  or  under  any 
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person  from  whom  any  of  the  parties  to  such 
decree  claim." 

The  jurisdiction  of  a  court  of  equity  to  de- 
cree a  sale  of  land  under  this  act  rests  upon 
the  concurrence  of  two  conditions  precedent, 
and  they  are,  that  all  parties  in  interest  and 
in  being  who  would  be  entitled,  if  the  con- 
tingency had  happened  at  the  date  of  the  de- 
cree, must  be  parties  to  the  proceedings,  and 
the  sale  must  be  made  to  appear  to  be  advan- 
tageous to  the  parties  concerned.  If  these 
conditions,  as  contemplated  by  the  act,  are 
not  complied  with  at  the  date  of  the  decree 
the  court  will  be  without  jurisdiction  to  de- 
cree a  sale.  The  language  of  the  act  is: 
"And  all  such  decrees,  if  all  the  persons  are 
parties  who  would  be  entitled  if  the  contin- 
gency had  happened  at  the  date  of  the  decree, 
shall  bind  all  persons,  whether  in  being  or 
not,  who  claim,  or  may  claim,  any  interest 
in  said  land  under  any  of  the  parties  to  said 
decree." 

The  decree  of  the  court*  which  is  objected 
to  in  this  case  not  only  directed  a  sale  of  the 
property  mentioned  therein,  but  it  author- 
ized the  trustee,  under  Dr.  McCuUoh's  will, 
to  make  future  sales  "and  to  sell  hereafter, 
from  time  to  tim«,  as  occasions  may  arise 
and  whenever  it  shall  appear  to  the  court 
that  such  sales  are  advantageous  any  of  the 
property  which  it  holds  or  may  hereafter 
hold  for  the  trust  estate."  The  particular 
ground  reut  now  in  dispute  is  not  mentioned 
in  either  the  bill  or  the  decree,  but  was  sold 
by  the  trustee  at  private  sale,  long  after  the 
date  of  the  passage  of  the  decree  in  this  case, 
and  under  the  alleged  power  conferred  by 
the  decree  to  make  future  sales,  as  it  might 
appear  to  be  advantageous  to  the  court. 
The  practical  effect  of  such  a  decree,  if  sanc- 
tioned by  the  court,  as  to  the  permanent 
giound  rents,  would  not  only  violate  the 
plain  requirements  and  demands  of  the  stat- 
ute of  1868,  chap.  273,  but  would  confer  pow- 
ers that  the  testator  Dr.  McCulloh  express- 
ly declared  should  not  be  exercised  by  the 
trustee.  And  this,  too,  in  a  case  where,  un- 
der the  item  of  the  testator's  will,  a  large 
part  of  his  estate  may  go  to  contingent  re- 
maindermen yet  unborn. 

But  it  is  contended  upon  the  part  of  the 
appellee,  as  stated  in  its  brief,  that  if  the 
court  exercised  its  jurisdiction  in  this  case 
erroneously,  by  providing  in  its  decree  for 
such  future  sales,  that  the  error  could  only 
be  corrected  by  an  appeal,  and  the  parties 
have  not  appealed  and  have  therefore  acqui- 
esced in  it. 

There  can  be  no  question,  as  was  said  by 
this  court  in  Uarmlton  v.  Traher,  78  Md. 
28,  27  Atl.  229,  if  the  court  had  jurisdiction 
to  pass  the  decree,  any  mere  irregularity  in 
the  proceeding  or  defect  in  the  proof  could 
not  be  availed  of  to  impeach  the  decree  col- 
laterally. But  if  the  court  was  wholly  with- 
out jurisdiction  to  decree  the  sale  of  the 
property  before  it,  the  purchaser  may  suc- 
cessfully rely  upon  that  want  of  jurisdiction 
to  avoid  the  sale,  because  the  decree  would, 
in  such  case,  be  an  absolute  nullity.  If  it 
be  an  absolute  miHity  It  is  no  decree  at  aU, 
and  can  never  be  treated  or  r^arded  as  onpC 
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We  are  therefore  clearly  of  the  opinion, 
for  the  reasons  stated,  that  the  testamentary 
trustee  had  no  power  conferred  on  it  by  the 
will  of  the  testator,  Dr.  McCulloh,  to  make 
sale  of  the  ground  rent  reported  to  have  been 
sold  in  this  case;  that  circuit  court  No.  2, 
of  Baltimore  city  had  no  power,  by  virtue  of 
its  general  chancery  jurisdiction,  nor  under 
tlie  act  of  18G8,  chap.  273  (Code,  art.  16,  § 
1U8)  ,to  authorize  the  sale  of  the  ground  rent, 
under  the  decree  passed  in  this  case,  and  the 
court  below  was  therefore  without  jurisdic- 
tion to  ratify  and  confirm  the  sale  reported 
herein. 

The  pro  forma ^  decree,  passed  on  the  7th 
of  September,  1900,  by  circuit  court.  No.  2, 
of  Baltimore  city,  overruling  the  exceptions 
and  ratifying  the  sale,  will  be  reversed,  and 
the  cause  remanded,  with  costs. 

Decree  reversed,  and  catkse  remanded. 

Rehearing  denied. 


Mayor,  etc.,  of  BALTIMORE  et  ah,  Appta,, 

V. 

Albert  B.  LYMAN. 


(. 


.Md. 
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A  siiperlntendeut  of  pnbllc  Inatmetlon, 
vvl&o  i«  appointed  at  the  pleasure  of 
the  •cliool  board,  and  takes  no  official 
oath,  gives  no  ofllcial  bond,  has  no  commis- 
sion Issued  to  blm,  and  has  no  fixed  or  defin- 
ite tenure  of  ofllce,  Is  not  a  "municipal  offi- 
cial" within  the  meaning  of  a  charter  re- 
quirement that  such  officials  shall  be  regis- 
tered voters  of  the  city. 

(February  8,  1001.) 

APPEAL  by  defendants  from  an  order  of 
tlie  Circuit  Court,  No.  2,  of  Baltimore 
City  overruling  a  demurrer  to  a  complaint 
filed  to  enjoin  defendants  from  paying  the 
salary  of  the  superintendent  of  schools  on 
the  groujid  that  he  was  appointed  without 
authority  of  law.    Revereed. 

The  facts  are  stated  in  the  opinion. 

Ueasre.  Edgar  H.  Gans  and  Olin  Bry- 
an, for  appellants: 

A  public  officer  is  an  agency  for  the  state, 
and  the  person  whose  duty  it  is  to  perform 
this  agency  is  a  "public  officer." 

Worcester  Cotmty  School  Comra,  v.  Oolde- 
borough,  90  Md.  206,  44  Atl.  1055;  State  ea 
reU  Ctark  v.  Stanley,  66  N.  C.  59,  8  Am.  Rep. 
488. 

The  most  important  characteristic  which 
distinguishes  an  office  from  an  employment 
is  that  the  creation  of  an  office  involves  a 


Note. — As  to  who  are  city  officers,  see  Peo- 
ple ea  rel.  Sherwood  v.  State  Bd.  of  Canvassers 
(N.  Y.)  14  L.  R.  A.  646,  and  note.  See  also, 
in  this  series,  the  later  cases  of  State  ex  rel, 
Childs  V.  Kiichli  (Minn.)  19  L.  R.  A.  779 ;  Kahn 
V.  Sutro  <Cal.)  83  L.  R.  A.  620. 

As  to  who  are  public  officers,  see  McCornick 
V.   Pratt   <UUh)    17  L.  R.   A.  243,   and  note. 

For  later  case  in  this  series,  see  Brown  v. 
Russell  (Mass.)  82  L.  R.  A.  268. 
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delegation  to  the  individual  of  some  of  the 
sovereign  functions  of  government  to  be  ex- 
ercised by  him  for  the  benefit  of  the  public; 
and  it  is  safe  to  say  that,  unless  the  powers 
conferred  are  of  this  nature,  the  individual 
is  not  a  public  officer. 

Mechem,  Pub.  Off.  §§  1,  2,  4,  note  2;  Opin- 
ion of  the  Juetices,  3  Me.  481,  Appx.;  Wor- 
cester County  School  Comrs,  v.  GoW*6or- 
ouyh,  90  Md.  208,  44  Atl.  1055. 

The  taking  of  an  oath  is  given  high  place 
in  Maryland. 

TVorcc'^^er  County  School  Comrs.  v.  Golds- 
borough,  90  Md.  207,  44  Atl.  1055;  Collins 
V.  New  York,  3  Hun,  080;  Bunn  v.  People  ex 
rel.  Laflin,  45  111.  397. 

The  requirement  for  a  bond  is  a  strong  in- 
dication that  the  person  is  an  officer. 

People  ex  rel.  Throop  v.  Langdon,  40 
Mich.  682;  Shelby  v.  Alcorn,  36  Miss.  273.  72 
Am.  Dec.  109;  State  ex  rel.  Cannon  v.  May, 
106  Mo.  505,  17  S.  W.  660. 

Tenure  is  not  indispensable,  but  is  also  a  , 
strong  indication. 

Mechem,  Pub.  Off.  §  8;  People  em  rel, 
TiM'Oop  V.  Langdon,  40  Mich.  682;  United 
States  V.  Uartioell,  6  Wall.  385,  18  L.  ed. 
830 ;  State  ex  rel.  Clyatt  v.  Hocker,  39  Fla. 
477,  22  So.  721 ;  Ohnstead  v.  New  York,  10 
Jones  &  S.  487. 

If  the  party  whose  position  is  in  question 
is  oalled  an  "officer,"  this  is  an  indication 
that  his  position  is  an  office. 

State  ex  rel,  Atty,  Gen,  v.  Kcnnon,  7  Ohio 
St.  557 ;  United  States  v.  Jf owa*,  124  U.  S. 
306,  31  L.  ed.  464,  8  Sup.  Ot.  Rep.  505; 
United  States  v.  Hendee,  124  U.  S.  309,  31 
L.  ed.  465,  8  Sup.  Ct.  Rep.  507. 

Office  and  officer  are  used  in  the  loose,  pop- 
ular sense  in  this  charter. 

Officer  is  synonymous  with  assistant,  em- 
ployee, and  servant. 

QuintOA'd  v.  New  York,  51  App.  Div.  233, 
64  N.  Y.  Supp.  904. 

In  so  far  as  the  intention  of  the  lawmak- 
ers can  be  gathered  from  a  comparison  of 
the  existing  law  with  a  state  of  things  ante- 
cedent thereto,  it  was  never  intended  that 
the  superintendent  of  public  instruction 
should  be  a  registered  voter  of  the  city. 

State  ex  rel.  Atty.  Gen,  v.  Vickers,  68 
Ohio  St.  730;  Butler  v.  Regents  of  the  Uni- 
versity, 32  Wis.  131. 

If  it  could  be  held  that  the  superintend- 
ent of  public  instruction  was  an  officer,  his 
position  is  such  as  to  make  him  a  state  offi- 
cer, and  not  a  municipal  official. 

Hooper  v.  New,  85  Md.  574,  37  Atl.  424. 

Mr,  William  A.  Fisher  also  for  appel- 
lants. 

Messrs.  Karl  A.  M.  Seholts  and  Georsa 
T.  Mister,  for  appellee: 

Section  26  prescribes  and  requires  that 
"all  municipal  officials,  except  females,  shall 
be  registered  voters  of  the  city  of  Balti- 
more," or,  conversely,  no  one,  not  a  regis- 
tered voter,  shall  hold  a  municipal  office. 

In  the  enacting  .of  this  section,  the  legis- 
lature was  simply  recognizing  that  under  a 
system  of  "home  rule"  only  citizens  and  vot- 
ers should  be  eligible  to  and  hold  office^ 

King  y,  Bumell,  Garth.  478.  ^^^i^ 
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The  term  "officer"  is  sufficiently  oompre- 
hensive  to  include  all  persons  in  any  public 
fttation  or  employment  conferred  by  govern- 
ment. 

Vaughn  y.  English,  8  Cal.  41 ;  People  ea> 
rel.  Kelly  v,  Brooklyn,  77  N.  Y.  508,  33  Am. 
Rep.  059:  Wood*8  Case,  2  Cow.  30,  note; 
novdaiid  V.  New  York,  83  N.  Y.  376;  Foltz 
V.  Kerlin,  106  Ind.  221,  55  Am.  Rep.  197,  4 
N.  E.  439,  5  N.  E.  072;  Henly  v.  Lyme,  5 
Bing.  107 ;  Atty.  Oen.  y.  Drohan,  169  Mass. 
534,  48  N.  E.  279;  People  ex  rel.  Lyndea  v. 
Comptroller,  20  Wend.  698;  State  ex  reL 
Atty.  Oen.  v.  Wilson,  29  Ohio  St.  348;  note 
to  McComick  v.  Pratt  (Utah)  17  L.  R.  A. 
243;  Qttcen  v.  Guardians  of  the  Poor,  17  Q. 
B.  151,  and  note  a. 

This  legislation  was  expressly  intended  to 
prevent  by  any  possibility  the  giving  of  of- 
fice to  anyoDfi  but  a  voter. 

State  ex  rel.  Off  v.  Smith,  14  Wis.  499. 

That  the  superintendent  is  an  officer  pos- 
sessing all  the  essential  characteristics  of  a 
public  officer  is  evident;  for  (1)  the  office 
has  been  created  by  law;  (2)  the  duties  of 
the  office  are  prescribed  by  law,  and  not  by 
contract;  (3)  the  office  and  duties  are  per- 
manent, and  continue  though  the  incumbent 
be  changed;  (4)  the  duties  are  executive, 
and  relate  to  the  proper  administration  of 
the  public-school  system ;  ( 5 )  the  salary  of 
the  office  is  paid  out  of  the  public  treasury; 
(6)  the  law  creating  the  office  denominated 
it  such,  and  the  incumbent  an  officer;  (7) 
the  office  &nd  the  duties  thereof  cannot  be 
abolished  or  abrogated,  except  by  the  creat- 
ing power — t,  e.,  the  legislature. 

Mechem,  Pub.  Off.  §  1;  United  States  v. 
Maurice,  2  Brock.  103,  Fed.  Gas.  No.  15,747 ; 
McComiok  v.  Pratt  (Utah)  17  L.  R.  A.  244, 
note;  Opinion  of  the  Justices,  3  Me.  481, 
Appx.;  Eliason  v.  Coleman,  86  N.  G.  241. 

Where  an  employment  or  duty  is  a  contin- 
uing one,  which  is  defined  by  rules  prescribed 
by  law,  and  not  by  contract,  such  a  charge  or 
employment  is  an  otlice,  and  the  person  who 
performs  it  is  an  officer. 

Shelby  v.  Alcorn,  36  Miss.  289,  72  Am. 
Dec.  169;  State  ex  rel.  Atty.  Oen.  v.  Wilson, 
29  Ohio  St.  349;  Re  Oaths  of  Attorneys  d 
Counselors,  20  Johns.  492;  Re  Hathaway,  71 
N.  Y.  238;  Penitentiary  Co.  No.  2  v.  Oor- 
don,  85  Ga.  159,  11  S.  E.  584;  United  States 
V.  Harttcell,  6  Wall.  303,  18  L.  ed.  832; 
State  ex  rel.  Ca/nnon  y.  May,  106  Mo.  488, 
17  S.  W.  660. 

The  work  in  which  the  superintendent  is 
engaged  is  done  by  him  as  a  public  officer. 

Murphy  v.  Needham,  176  Mass.  422,  57 
N.  E.  690. 

The  fact  that  the  place  is  designated,  in 
the  law  providing  for  its  creation,  as  an  of- 
fice, affords  some  reason  for  determining  it 
to  be  such. 

Mechem.  Tub.  Off.  §  10;  State  ex  rel.  Atty. 
Gen.  v.  Wilson,  29  Ohio  St.  349;  State  ex  rel. 
Cannon  y.  May,  106  Mo.  488,  17  S.  W.  660; 
Porter  v.  Pillshury,  11  How.  Pr.  240;  United 
States  V.  Scars,  1  Gall.  221,  Fed.  Gas.  No. 
16.247;  Robb  v.  Carter,  65  Md.  333,  4  Atl. 
282 ;  Bradford  v.  Inferior  Court  Justices,  33 
52  L.  R.  A. 


Ga.  332;  United  States  y.  Tinklepaugh,  3 
Blatchf.  430,  Fed.  Gas.  No.  16,526 ;  People  v. 
Uwyes,  7  How.  Pr.  249;  Emmitt  v.  New 
York,  128  N.  Y.  120,  28  N.  E.  19. 

In  the  following  cases  various  persona 
have  been  held  public  officeis: 

State  ex  rel.  Atty.  Oen.  y.  Wilson,  29  Ohio 
St.  347;  Porter  v.  Pillsbury,  11  How.  Pr. 
240;  State  ex  rel.  Cannon  v.  May,  106  Mo. 
488,  17  S.  W.  600;  Kimbrough  v.  Barnett,  93 
Tex.  301,  55  S.  W.  121 ;  Smith  v.  Brooklyn, 
6  App.  Div.  134,  39  N.  Y.  Supp.  990;  Ex 
parte  Stnith,  2  Granch,  G.  G.  693,  Fed.  Gas. 
No.  12,967;  United  States  v.  Uartwell,  6 
Wall.  393,  18  L.  ed.  832;  Vaughn  v.  English, 
8  Cal.  39;  Collins  v.  New  York,  3  Hun,  680; 
Rowland  v.  New  York,  83  N.  Y.  376;  Re 
Whiting,  1  Edm.  Sel.  Cas.  498 ;  People  ex  rel. 
Bcurry  v.  Keller,  30  Misc.  52,  61  N.  Y.  Supp. 
740;  San  ford  v.  Boyd,  2  Granch,  G.  G.  78, 
Fed.  Gas.  No.  12,311 ;  Com.  y.  Evans,  74  Pa. 
124;  People  ex  rel.  Welker  v.  Bledsoe,  68  N. 
G.  467 ;  People  ex  rel.  Lyndes  v.  Comptroller, 
20  Wend.  596;  People  v.  Hayes,  7  How.  Pr. 
249;  People  ex  rel.  Simmons  v.  Sanderson, 
30  Gal.  160;  State  v.  Brandt,  41  Iowa,  693; 
Com.  y.  Morrisey,  86  Pa.  410. 

School  offioera,  directors,  and  trustees  are 
public  officers. 

McC'oy  V.  Curtice,  9  Wend.  17,  24  Am. 
Dec.  113;  Ogden  v.  Raymond,  22  Gonn.  379, 
58  Am.  Dec.  429 ;  Sanborn  v.  Neal,  4  Minn. 
120,  Gil.  83,  77  Am.  Dec.  502;  Kimbrough 
V.  Barnett,  93  Tex.  301,  56  S.  W.  120; 
Throop,  Pub.  Off.  chap.  1,  §  10;  McCornick 
y.  Pratt  (Utah)  17  L.  R.  A.  246-248,  note. 

Oath  is  not  an  indispensable  criterion,  and 
the  office  may  exist  without  it. 

Mechem,  Pub  Off .  §  6 ;  State  ex  rel.  Clark 
V.  StanUy,  66  N.  G.  59,  8  Am.  Rep.  488; 
State  ex  rel.  Howerton  v.  Tate,  68  N.  G.  547. 

Salary  is  a  mere  incident,  and  constitutes 
no  part  of  the  office. 

Mechem,  Pub.  Off.  §  7;  Kimbrough  v. 
Ba/mett,  93  Tex.  301,  65  S.  W.  120;  WUson 
V.  New  York,  1  Denio,  596,  43  Am.  Dec.  719. 

Duration  of  term  is  not  of  the  essence  of 
public  office. 

Mechem,  Pub.  Off.  §  8;  Townsend  y. 
Kurtz,  83  Md.  346,  34  Atl.  1123;  Vwughn  y. 
English,  8  C^al.  39. 

Manner  of  appointment  is  not  material. 

State  ex  rel.  Wingate  v.  ValU,  41  Mo.  29 ; 
Mechem,  Pub.  Off.  §  12. 

Briscoe,  J.,  delivered  the  opinion  of  the 
court : 

The  question  in  this  case  being  one  of  pub- 
lic importance  and  being  a  matter  affecting 
the  public  school  system  of  Baltimore,  city, 
we  announced  our  decision  in  the  case  short- 
ly after  the  argument,  in  a  per  curiam  order. 
We  will  now  state  the  reasons  for  the  con- 
clusion reached  by  ujb  at  that  time. 

It  is  admitted  that  the  record  in  this  case 
presents  but  a  single  question  of  law  for  our 
consideration,  and  that  is,  whether  the  su- 
perintendent of  public  instruction,  in  the 
city  of  Baltimore,  is  a  municipal  official 
within  the  meaning  and  intent  of  the  city 
charter?  The  26th  section  of  the  charter 
(Acts  of  1898,  chapter  123)  prpyides^hat  no 
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person  Bhall  at  any  time  hold  more  than  one 
office  yielding  pecuniary  compensation  un- 
der the  mayor  and  city  council  of  Baltimore. 
All  municipal  officials,  except  females,  shall 
be  registered  yoters  of  the  city  of  Baltimore. 

The  facts  of  the  case  are  few  and  are  not 
disputed.  Briefly  stated  they  are  as  follows: 
The  board  of  school  commissioners  of  Balti- 
more city,  in  pursuance  of  the  power  con- 
ferred on  it  by  §  100  of  the  city  charter,  ap- 
pointed Mr.  James  PI.  Van  Sickle  superin- 
tendent of  public  instruction,  to  take  eflfect 
from  the  1st  day  of  July,  1900.  At  the  time 
of  Mr.  Van  Sickle's  appointment  and  of  the 
filing  of  the  bill  in  this  case,  he  was  not  a 
roistered  voter  of  the  city  of  Baltimore. 

The  bill  is  filed  by  a  resident  and  taxpayer 
of  Baltimore  city  to  enjoin  the  mayor  and 
city  council  of  Baltimore,  the  comptroller 
and  the  board  of  school  commissioners  from 
paying  his  salary,  for  the  reason  that,  not 
being  a  registered  voter  of  the  city,  he  was 
not  eligible  to  the  position  to  which  he  had 
been  appointed.  Tne  determination  of  the 
question  depends  upon  an  examination  of 
the  charter  itself,  and  the  ascertainment  of 
what  persons  the  legislature  intended  should 
be  included  in  the  use  of  the  term  "munici- 
pal ofilcial"  in  §  26  of  chapter  123  of  the 
Acts  of  1898  (city  charter).  It  appears 
from  an  examination  of  the  charter  that  the 
expression  "municipal  oflkial"  is  used  to  de- 
scribe the  heads  of  departments,  heads  of 
Bubdepartments  and  municipal  officers  not 
embraced  in  a  department,  and  is  not  appli- 
cable to  employees  of  these  several  depart- 
ments. By  §  25  of  the  charter,  the  mayor 
has  the  sole  power  of  appointment  of  all 
heads  of  departments,  heads  of  subdepart- 
ments,  municipal  officers,  not  embraced  in  a 
department,  subject  to  confirmation  by  the 
second  branch  of  the  city  council,  except 
where  otherwise  provided  by  the  charter. 

The  city  comptroller  and  surveyor  are 
elected  by  the  people,  and  the  city  register 
and  public  printer  are  appointed  by  joint 
convention  of  the  two  branches  of  the  coun- 
cil.    §§  33.  35,  205,  208. 

The  appointment  of  the  other  city  officials 
is  provided  by  the  28th  section,  which  reads 
"that  the  heads  of  departments,  heads  of 
8ubdej>artments,  municipal  officers  not  em- 
braced in  a  department,  and  all  special  com- 
missions or  boards  shall  have  the  sole  power 
of  appointment  and  removal  at  pleasure  of 
all  deputies,  assistants,  clerks  and  subordi- 
nate employees  employed  by  them,  unless 
otherwise  provided  for." 

Now,  under  the  charter,  §  100,  the  super- 
intendent of  public  instruction  and  his  as- 
sistants are  appointed  by  the  board  of  school 
commissioners,  the  head  of  the  department 
of  education,  and  tlie  qualification  there  pre- 
scribed is,  "that  the  superintendents  snail 
all  be  persons  of  education  and  experience  in 
the  management  of  schools,  and  they  shall 
be  not  less  than  twenty-five  years  of  age  nor 
more  than  fifty  at  the  time  of  their  appoint- 
ment, and  sliall  discharge  the  duties  herein 
prescribed  and  such  other  duties  as  the  said 
board  may  direct." 

It  appears,  then,  from  the  aforegoing  sec- 
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tions  of  the  charter,  thai  the  superintendent 
of  public  instruction  is  not  appointed  by  tlie 
mayor,  or  joint  convention,  or  elected  by  the 
people,  but  is  appointed  by  the  board  of 
school  commissioners,  the  head  of  the  depart- 
ment of  education,  and  is  an  employee  of  this 
department  of  the  city  government. 

Judge  Cooley,  in  the  case  of  People  ex  rel. 
Throop  V.  Lanydon,  40  Mich.  683,  where  it  is 
held  that  the  position  of  chief  clerk  in  the 
office  of  the  assessors  of  the  city  of  Detroit 
was  not  an  office,  says:  "The  officer  is  dis- 
tinguished from  the  employee  in  the  greater 
importance,,  dignity,  and  independence  of  his 
position,  in  being  required  to  take  an  official 
oath  and  perhaps  to  sfive  an  official  bond ;  in 
the  liability  to  be  called  to  account  as  a  pub- 
lic ofiTender  for  misfeasance  in  office,  or  non- 
feasance in  office,  and  usually,  though  not 
necessarily,  in  the  tenure  of  his  position." 
In  particular  cases  other  distinctions  will 
appear  which  are  not  general.  In  Olmstcad 
V.  -V^m:  York,  10  Jones  t  S.  482,  it  was  held 
that  one  who  receives  no  certificate  of  ap- 
pointment, takes  no  oath  of  office,  has  no 
term  or  tenure  of  office,  discharges  no  duties, 
and  exercises  no  powers  depending  directly 
on  the  authority  of  law,  but  simply  performs 
such  duties  as  are  required  of  him  by  the 
persons  employing  him  and  whoee  responsi- 
bility is  limited  to  them,  is  not  on  officer,, 
and  does  not  hold  an  office.  And  in  the  recent 
case  of  Worcester  County  School  Oomrs, 
V.  Goidshorough,  00  Md.  207,  44  Atl.  1055,. 
we  said:  "Civil  officers  are  governmental 
agents,  they  are  natural  persons  in  whom  a 
part  of  the  state's  sovereignty  is  vested  or 
reposed,  to  be  exercised  by  the  individuals 
so  intrusted  with  it  for  the  public  good.  The 
power  to  act  for  the  state  is  confided  to  the 
person  appointed  to  act.  It  belongs  to  him 
upon  assuming  tlie  office.  He  is  clothed 
with  the  authority  which  he  exerts,  and  the 
ofiicial  acts  done  by  him  are  done  as  his  acts, 
and  not  as  the  acts  of  a  body  corporate." 

In  the  case  now  before  us  we  find  the  su- 
perintendent of  public  instruction  is  not  ap- 
pointed by  the  mayor,  nor  elected  by  the  peo- 
ple nor  appointed  by  joint  convention  of  the 
two  branches  of  the  council.  He  takes  no 
official  oath,  gives  no  official  bond,  has  no 
cotmnission  issued  to  him,  and  has  no  fixed 
or  definite  tenure  of  office,  but  is  appointed 
at  the  pleasure  of  the  school  board. 

It  also  appears  from  an  examination  of  the 
charter  tliat  all  the  executive  power  relat- 
ing to  educational  matters  is  vested  in  a  de- 
partment known  as  "the  department  of  edu- 
cation," and  this  department  is  composed  of 
the  board  of  school  commissioners.  The  su- 
perintendent of  public  instruction  exercises 
no  power  except  what  is  derived  from  and 
through  this  board.  He  is  simply,  then,  an 
employee  or  the  aG:ent  of  the  school  board, 
and  not  a  municipal  official,  within  the 
meaning  of  the  charter. 

Nor  do  we  find  anything  in  the  duties  to 
be  performed  by  him  which  indicates  an  of- 
fice, and  not  an  employment  within  the 
meaning  of  the  26th  section  of  the  charter. 

In  Slate  ex  rcl.  Atty.  Gen.  v.  VickerSj  58 
'  Ohio  St.  730,  it  is  held  that/a  smjfirintrad- 
igi  ize     y  ^ 
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exit  of  schools  is  not  an  officer.  Butler  t. 
Regents  of  the  University,  32  Wis.  131; 
United  States  ▼.  Oermaiite,  99  U.  S.  508,  25 
L.  ed.  482. 

We  are  therefore  all  of  the  opinion  that  S 
26  of  chapter  123  of  the  Acts  of  1898,  pro- 
viding that  all  mnnicipoJ  officials,  except 
females,  shall  be  registered  voters  of  the 
city  of  Baltimore,  has  no  application  to  the 
position  of  superintendent  of  public  instruc- 
tion. 

It  foUows,  then,  that  the  order  of  the 
court  below,  overruling  the  demurrer  to  the 
bill,  will  be  reversed,  the  demurrer  sus- 
tained, and  the  bill  dismissed. 

Order  reversed,  demurrer  sustained,  and 
bill  dismissed  with  costs. 


TOWNSEND  et  al,  Appts., 
Jacob  EPSTEIN. 


!•  Tbe  enjoyment  of  the  llsbt  nnd  nlr 
from  the  hlffhwny  is  a  right  in  which  the 
abutting  property  owner  Is  protected  by  a 
statute  forbidding  the  closing  of  highways 
without  compensation  to  abutting  owners. 

8.  The  owner  of  a  bnlldlns  mbnttlns 
on  n  street,  the  light  and  air  from  which 
to  his  property  Is  diminished  by  a  bridge 
thrown  across  the  street  to  connect  the  up- 
per Uoors  of  buildings  of  a  private  owner 
situated  on  opposite  sides  of  the  street*  suf- 
fers an  injury  different  in  Icind  and  degree 
from  that  safTered  by  the  public,  so  as  to  be 
entitled  to  maintain  a  suit  for  relief  there- 
from. 

3.  That  It  has  ipeneral  control  o-ver 
pnblle  streets  does  not  empofver  a 
mnnlctiial  corporation  to  authorize  the 
construction  of  a  bridge  over  a  public  street 
to  connect  the  upper  floors  of  buildings  on 
opposite  sides  merely  for  the  private  benefit 
of  their  owner,  although  he  may  permit  per- 
sons to  use  it  who  desire  to  pass  between 
other  public  streets  touched  by  the  buildings. 

4.  The  remedy  to  adjacent  owners  in- 
jured by  the  throvrlnip  of  a  brldipe 
across  a  hlsrh'way  to  connect  the  upper 
floors  of  buildings  oa  opposite  sides  is  not 
limited  to  actions  at  law  for  damages,  byt 
may  include  a  suit  for  injunction. 

6.  Fall  are  to  object  to  the  passage  of 
an  ordinance  authorizing  the  connection 
of  the  up];>er  floors  of  buildings  on  the  op- 
posite sides  of  a  street  by  a  bridge  across  the 
street,  or  the  construction  of  the  bridge,  will 
not  estop  adjacent  property  owners  from  su- 
ing to  abate  the  nuisance  in  case  it  diminishes 
the  supply  of  light  and  air  from  the  street 
to  their  buildings. 


6k  Adjacent  property  o-vmers,  who  are 
not  injured  by  the  construction  of  a  tunnel 
to  connect  buildings  on  the  opposite  side  of 
a  street,  cannot  maintain  a  suit  to  compel 
its  removal. 

(June   18,   1901.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
tlie  Circuit  Court,  No.  2,  of  Baltimore 
City  in  favor  of  defendant  in  an  action 
brought  to  enjoin  the  maintenance  of  a 
structure  connecting  buildings  on  the  oppo- 
site sides  of  a  public  highway  to  the  injury 
of  plaintiff's  adjacent  property.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Xiuther  M.  Reynolds,  Georg:e 
R.  Wlllia,  and  Joseph  G.  Franoe,  for  ap- 
pellants: 

An  owner  of  land  abutting  on  a  street  has 
an  easement  in  and  over  the  street;  and  such 
easenient  includes  a  right  to  light  and  air  aa 
well  as  the  right  to  ti'avel  upon  the  street. 

Dill.  Mun.  Corp.  4th  ed.  5  734;  Edmisan 
v.  Loiory,  3  S.  D.  77,  17  L.  R.  A.  275,  52  N. 
W.  683;  Willamette  Iran  Works  v.  Oregon 
R.  d  Nav.  Co,  20  Or.  224,  29  L.  R.  A..  88,  37 
Pac.  1016;  Salishwy  y.  Andrews,  128  Mass. 
33U. 

"The  adjoining  owner,"  if  the  fee  is  in  the 
city  or  in  some  third  person,  "cannot  main- 
tain an  aotion  for  injuries  to  the  soil,  but 
he  nevertheless  has  a  remedy  for  any  special 
injury  to  his  rights  by  the  unauithorized  acta 
of  others. 

Chesapeake  d  P.  Teleph,  Co,  v.  Mackenzie, 
74  Md.  48,  21  Atl.  090;  Janes  v.  Jenkins,  34 
Md.  1,  G  Am.  Rep.  300. 

For  a  private  purpose,  the  city  cannot, 
even  by  condemnation,  deprive  an  abutting 
owner  of  his  easement  in  the  street,  even 
where  he  h«M  no  title  to  it^ 

Van  Witsen  v.  Gutman,  79  Md.  409,  24  L. 
R.  A.  403,  29  AU.  608. 

The  charter  cannot  confer  on  the  city,  and 
the  city  cannot  give  the  appellee,  any  rights 
in  Garrett  street,  in  excess  of  those  received 
by  the  state  under  the  dedication  of  1782. 

'  ;S'(.  Paul  d  P,  R.  Co.  v.  Schurmeir,  7  Wall. 
272,  19  L.  ed.  74. 

It  is  not  competent  for  the  city  to  defeat 
the  primary  t>ur]x>se8  for  which  streets  were 
de<licated  to  public  use. 

Lake  Roland  Kiev.  H.  Co,  v.  Baltimore,  77 
Md.  352,  20  L.  R.  A.  126,  26  Atl.  610;  Elli- 
ott, Roads  &  Streets,  §  658;  Cooley,  Const. 
Lim.  p.  682,  note  3;  Field  v.  Barling,  149  111. 
566,  24  L,  R.  A.  406,  37  N.  E.  850. 

The  appellee  has  erected,  virtually,  a  four- 
story  house  in  Garrett  street,  and,  as  to  the 
space   covered   by    it,   he   has   appropriated 


Noi'E — For  an  earlier  case  In  this  series,  as 
tu  Interference  with  light  and  air  by  bridge 
across  highway,  see  Field  v.  Barling  (111.)  24 
I..  K.  A.  406. 

For  American  law  as  to  easements  of  light, 
air.  and  prospect,  see  Case  v.  Minot  (Mass.)  22 
L.  K.  A.  536,  and  note,  and  also  the  note  to 
Jones  V.  Mill  saps  (Miss.)  23  L.  R.  A.  158. 

For  later  cases  in  this  series  as  to  light  and 
air,  see  BIoclc  v.  Salt  Laice  Rapid  Transit  Co. 
(Utah)  24  L.  R.  A.  610;  Kennedy  v.  Burnap 
(Cal.)  40  L.  B.  A.  476;  Balcer  v.  WUlard 
62  L.  R.  A. 


(Mass.)  40  L.  R.  A.  764;  Irvine  v.  McCreary 
(Ky.)  49  L.  R.  A.  417;  Robinson  v.  Clapp 
(Conn.)   29  L.  R.  A.  582. 

On  the  question  of  change  in  or  obstruction 
of  street  as  affecting  such  easements,  see  Sel- 
den  V.  Jaelcsonville  (Fla.)  14  L.  R.  A.  370,  and 
note;  E^erer  v.  New  York  C.  &  H.  R.  R.  Co. 
(N.  Y.)  14  L.  R.  A.  381,  and  note.  See  also 
the  hotc  in  22  L.  R.  A.  53G.  above  referred  to,  a 
subdivision  of  which  considers  the  question  of 
tlie  right  to  light  and  air  from  Ji  public  high- 
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every  easement  in  the  street  except  that  of 
passage.  The  appellants'  easement  includes 
more  than  passage,  and  they  cannot  be  de- 
prived of  it  without  due  process  of  law;  this 
easement  is  part  of  their  property,  and  in 
whole  or  part  can  no  more  be  appropriated 
for  a  private  purpose  than  the  physicsd  prop- 
erty itself. 

Hepburn's  Case,  3  Bland,  Gh.  95. 

Messrs,  William  Pinkney  Wltyte  and 
Isaac. Xiobe  Straus  for  appellee. 

Jones,  J.,  delivered  the  opinion  of  the 

sourt: 

This  case  presents  questions  of  more  than 
usual  interest  and  importance,  but  we  think 
principles  enunciated  in  comparatively  re- 
cent decisions  of  this  court  must  so  far  con- 
trol its  decisions  as  to  render  the  solution  of 
these  questions  free  from  difliculty.  The 
facts  giving  rise  to  this  litigation  are  as  fol- 
lows: The  appellants  (who  were  plaintiffs 
below)  are  the  owners  in  fee  of  a  lot  of 
ground  fronting  about  49  feet  on  the  south 
side  of  Fayette  street,  in  the  city  of  Balti- 
more,, and  running  southerly  with  uneven 
width  back  to  and  abutting  a^ut  68  feet  on 
a  small  street  known  as  Garrett  street, 
which  runs  east  and  west,  parallel  with  Fay- 
ette street  to  the  north  of  it,  and  with  Balti- 
more street  to  the  south  of  it.  This  lot  is 
occupied  by  a  large  building,  extending  from 
street  to  street,  which  is  i^ed  by  the  appel- 
lants as  a  factory  for  the  manufacture  of 
straw  goods.  In  this  building,  looking  out 
upon  Garrett  street^  are  a  number  of  win- 
dows for  the  admission  of  light  to  the  differ- 
ent floors  thereof.  The  appellee  is  the  lessee 
and  occupant  of  three  parcels  of  ground 
with  the  buildings  thereon,  fronting  on  the 
north  side  of  Baltimore  street  and  extending 
northerly  to  Garrett  street,  and  is  conduct- 
ing upon  these  premises  a  large  merchan- 
dising business.  For  the  purposes  of  this 
business  he  has  recently  jpurchased  a  lot  of 
ground  lying  between  and  abutting  on  Fay- 
ette and  Garrett  streets, — fronting  on  the 
south  side  of  the  former  and  extending  back 
to  the  north  side  of  the  latter  street, — and 
situated  immediately  opposite  to  where  his 
premises,  lying  between  Baltimore  and  Gar- 
rett streets,  abut  on  the  latter  street,  and  to 
the  west  of  the  premises  of  the  appellants. 
Upon  this  lot  he  proposes  to  erect  a  six-story 
warehouse,  and  to  establish  communication 
between  that  and  the  premises  and  build- 
ings occupied  by  him  on  Baltimore  street  by 
A  tunnel  imder  and  a  structure  above  and 
across  Garrett  street.  The  tunnel  has  been 
constructed.  The  structure  across  Garrett 
street  has  also  been  nearly  completed.  This 
is  an  inclosed  structure  about  33  feet  to  the 
west  of  the  premises  of  the  appellants,  and  is 
about  17  feet  above  the  surface  of  the  street. 
It  is  now  connected  with  the  building  of  the 
appellee  which  fronts  on  Baltimore  street 
and  extends  back  to  the  south  side  of  Gar- 
rett street;  is  30  feet  in  width,  running  with 
the  latter  street;  and  is  built  three  and  a 
half-stories  high  across  it  to  where  this 
structure  is  intended  to  be  connected  on  its 
north  side  with  the  warehouse  which  the  ap- 
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pel  lee  proposes  to  there  erect.  Before  pro- 
ceeding to  construct  this  tunnel  or.  to  erect 
this  connecting  structure  the  appellee  ap- 
plied for  and  procured  from  the  mayor  and 
city  council  of  Baltimore,  after  complying 
with  all  formal  requirements,  the  passage  of 
an  ordinance  purporting  to  grant  to  him  the 
privilege  and  right,  under  regulations  there- 
in prescribed,  to  construct  such  tunnel  under 
Garrett  street,  and  to  er^t  an  inclosed  su- 
perstructure across  said  street  to  "connect 
one  or  more  floors  of  Jacob  Epstein  on  West 
Baltimore  street  .  .  .  with  the  0!>rres- 
ponding  floor,  or  floors,  ol  the  building  or 
improvements  to  be  erected  by  him  on  the 
south  side  of  West  Fayette  street  and  the 
north  side  of  West  Garrett  street"  This 
ordinance  recited  that  this  right  was  granted 
"for  the  convenience  of  the  public  having 
business  with  Jacob  Epstein."  The  appel- 
lants began  this  suit  by  filing  a  bill  in  equi- 
ty, charging,  in  substance,  that  this  ordi- 
nance, in  attempting  to  grant  to  the  appel- 
lee the  right  to  build  a  tunnel  under  az^  a 
structure  over  Garrett  street,  as  therein  pro- 
vided, is  invalid  and  void;  and  that  the  at- 
tempt made  by  the  appellee  to  exercise  such 
right  is  an  invasion  of  their  rights  as  abut- 
ting lotowners  on  said  street.  They  pray 
that  the  said  ordinance  shall  be  declared  in- 
valid and  inoperative,  and  that  the  appellee 
be  perpetually  enjoined  from  digging  the 
tunnel  and  from  erecting  the  superstructure 
as  proposed,  and  that  he  be  required  to  re- 
store the  earth  removed  from  the  tunnel  and 
to  take  down  and  remove  such  part  of  said 
superstructure  as  has  already  been  erected. 
The  trial  court  refused  the  relief  prayed  for 
by  the  appellants,  and  decreed  that  their  bill 
be  dismissed.  Garrett  street  is  a  public 
street  of  the  city  of  Baltimore,  and  as  such 
subject  to  the  same  control  of  the  municipal- 
ity as  it  has  over  all  of  its  streets  and  high- 
ways. The  rights  of  the  parties  to  this  con- 
troversy are,  therefore,  to  be  determined 
from  their  relation  to  this  street  as  a  public 
street  or  highway  of  the  city.  This  being 
now  fully  conceded,  and,  if  not  conceded,  be- 
ing incontrovertibly  shown,  we  need  not  un- 
dertake to  trace  the  history  of  this  street 
with  a  view  to  defining  its  status  as  involved 
in  the  present  contention.  The  appellants  in 
their  bill  based  their  claim  to  relief  upon  a 
different  theory,  as  to  this  status,  which,  in 
the  brief  of  "their  counsel,  is  practically 
abandoned,  and,  in  view  of  the  proofs  in  the 
case,  properly  so,  as  their  rights  depend 
upon  the  conditions  actually  existing.  Be- 
sides this,  the  appellants  and  appellee,  as 
lot  holders  abutting  on  this  street,  claim  un- 
der the  same  source  of  title,  and  to  this  same 
source  is  due  the  dedication  of  the  street  in 
question,  among  others,  as  a  highway  to  "be 
so  deemed  and  taken  to  all  intents  and  pur- 
poses whatever."  It  would  seem,  therefore, 
that  the  appellants,  as  aeainst  the  appellee, 
can  claim  no  greater  rights  in  or  over  this 
street  than  such  as  belong  to  both  parties  as 
abutting  owners  upon  uiis  highway.  The 
question  therefore  is,  Do  these  rights  entitle 
the  appellants  to  the  relief  prayed  for  in 
their  oill  acfainst  the  acts  (d  the  anpellee  in 
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respect  to  tlie  street  in  question  which  are 
therein  complained  of?  In  determining  this 
we  are  to  inquire.  What  are  the  rights  of  the 
appellants?  Have  they  been  injured  in  re- 
spect to  their  right?  in  such  manner  as  to 
entitle  them  to  a  remedy  against  the  appel- 
lee? If  so  are  they  entitled  to  the  particu- 
lar remedy  which  they  have  sought  in  this 
proceeding?  That  owners  of  lots  or  ground 
abutting  upon  the  public  streets  have  rights 
in  the  easement,  which  are  valuable,  and  are 
in  addition  to  those  which  they  have  in  com- 
mon with  the  general  public,  is  recognized  in 
our  statute  law,  which  confers  upon  the  city 
of  Baltimore  the  power  for  laying  out  and 
closing  up  streets,  by  providing  for  compen- 
sation to  such  owners  upon  the  closing  of  an 
adjacent  street.  Act  1898,  chap.  123,  S  6, 
subtitle.  Streets,  Bridges,  and  Highways, 
the  same  provision  being  formerly  contained 
in  Code,  art  4«  S  806  (Public  Local  Laws). 
Such  right  of  tiie  abutting  owner  thus  recog- 
nized was  enforced  by  this  court  in  the  case 
of  Van  Witsen  v.  Gulman,  79  Md.  406,  24  L. 
1^  A.  403,  29  Atl.  608,  where  it  was  said: 
*'lt  is  recognized  by  the  statute  that  abut- 
ting owners  have  interests  in  the  street  or 
alley  which  are  valuable,  and  that  these  can- 
not be  taken  for  the  public  use  without  com- 
pensation. It  is  believed  that  no  one  will 
contend  that  they  can  be  taken  for  private 
use  on  any  terms  whatsoever.  Certainly 
such  a  doctrine  has  never  at  any  time  found 
any  toleration  in  this  state." 

In  the  case  jufit  referred  to  relief  was 
sought  against  the  obstruction  of  the  public 
alley,  there  in  question,  so  a6  to  cut  off  the 
complaining  lotholders  from  ingress  and 
egress  from  and  to  another  public  street,  and 
to  destroy  the  right  of  passage  out  and  over 
said  alley  to  this  street.  The  obstruction  of 
the  alley  wa^s  attempted  by  proceedings  un- 
der the  authority  of  an  ordinance  of  the 
mayor  and  city  council  of  Baltimore,  provid- 
ing for  the  closing  of  the  alley.  This  court 
held  that  the  use  for  which  the  alley  was  au- 
thorized to  be  dosed  was  not  a  public,  but  a 
private,  use,  and  that  therefore  tne  ordinance 
authorizin*;  the  closing  of  it  was  void  upon 
the  ground,  as  appears  from  the  quotation 
just  made,  that  the  abutting  lotholders  who 
were  there  seeking  relief  had  valuable  rights 
in  the  easement  of  the  alley,  and  could  not 
be  deprived,  against  their  consent,  of  these 
rights  for  any  but  a  public  purpose,  and  then 
only  with  compensation.  Now,  this  valuable 
property  right  in  the  public  street  which 
this  court  upheld  in  the  case  just  referred 
to,  embraces  something  more  than  the  mere 
right  of  passage  over  the  surface  of  the  street 
which  was  tlie  right  more  directly  involved 
in  that  ca^e.  The  abutting  loth  older  has  the 
right  to  the  enjoyment  of  the  light  and  air 
which  the  highway  affords.  To  deprive  him 
of  this  right  would  be  to  impair,  or,  if  might 
be,  to  destroy,  the  comfort,  enjoyment,  or  use 
to  be  derived  from  the  easement  to  which  he 
is  entitled;  and  we  find  this  recognized  by 
very  high  authority.  In  2  Dill.  Mun.  Corp. 
4th  ed.  §  712,  it  is  said:  "There  is  a  large 
class  of  cases  in  which  no  recovery  can  be 
had  for  mere  consequential  injuries  to  adja- 
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cent  property  from  the  construction  of  pub- 
lic improvements  in  the  streets,  towns,  and 
cities,  the  lotowiier  holding  subject  to  the 
right  of  the  public  to  use  the  streets  for  any 
purpose  consistent  with  the  legitimate  uses 
for  which  they  were  dedicated  or  acquired, 
but  lotowners  have  a  peculiar  interest  in  the 
adjacent  street,  viz.,  easement  of  access, 
light,  and  air,  which  are  property  or  proper- 
ty rights,  and  as  such  are  as  inviolable  as 
the  property  in  the  lots  themselves ;  and  they 
may  recover  from  the  company  making  such 
improvements  such  damages  as  they  sustain 
by  injuries  to,  or  invasions  of,  such,  ease- 
ments." Again,  in  the  case  of  Field  v.  Bar- 
ling, 149  III.  556,  24  L.  R.  A.  406-409,  37  N. 
E.  850,  the  court  said :  "It  will  not  be  nec- 
essary to  cite  authorities  in  support  of  the 
proposition  that  a  private  individual  cannot 
appropriate  to  his  own  exclusive  use  a  por- 
tion of  the  surface  of  a  street  dedicated  to 
the  public  use.  .  .  .  The  dedication  of 
the  strip  of  land  for  a  public  street  em- 
braced, not  only  the  surface  of  the  ground, 
''but  the  light  and  air  above,  and  an  individ- 
ual has  no  more  right  to  obstruct  the  light 
and  air  above  the  street  than  he  has  to  ob- 
struct the  surface  of  the  soil." 

The  case  just  cited  is  particularly  apt  here 
because  it  deals  with  facts  and  conditions 
similar  to  those  presented  by  the  case  at  bar. 
We  may  also  refer  to  the  case  of  Bamett  v. 
Johnson,  15  N.  J.  Eq.  481,  487,  488,  in  which 
the  court  discusses  the  question  whether  the 
Morris  canal  was  a  public  highway,  which 
being  determined  affirmatively,  the  court  in 
the  course  of  discussing  the  further  question 
as  to  the  rights  of  an  abutting  property  own- 
er in  respect  to  light  and  air  from  tiiis  high- 
way, says:  "There  are  .  .  .  two  class- 
es of  rights,  originating  in  necessity  and  in 
the  exigencies  of  human  affairs,  springing  up 
coeval  with  every  public  highway  and  which 
are  recognized  and  enforced  by  the  common 
law  of  all  civilized  nations.  The  first  re- 
lates to  the  public  passage,  the  second,  sub- 
ordinate to  the  first,  but  equally  perfect  and 
scarcely  less  important,  relates  to  the  ad- 
joining owners.  Among  the  latter  is  that  of 
receiving  from  the  public  highway  light  and 
air;"  and  again,  in  the  course  of  the  opinion 
occurs  this  emphatic  language:  /'When  a 
strip  of  land  is  declared  a  public  highway 
the  adjoining  owner  has  a  right  to  light  and 
air  from  it.  The  column  of  light  and  air 
above  the  roadbed,  whether  of  land  or  water, 
is  as  much  a  part  of  the  highway  as  the  road- 
bed  itself." 

It  is  thus  seen  that  the  right  of  the  abut- 
ting owner  to  light  and  air  from  a  public 
highway  as  part  and  parcel  of  the  easement 
is  distinctly  recognized  in  the  authorities 
when  such  right  has  been  drawn  in  question, 
and  it  rests  upon  sound  and  obvious  reasons. 
Keoognition  of  this  right  is  not  at  all  at  vari- 
ance with  the  decisions  of  this  and  other 
courts  of  this  country  in  regard  to  the  doc- 
trine of  ancient  lights,  which  is  held  to  be 
unsuited  to  conditions  here.  The  case  of 
Cherry  v.  Stein,  11  Md.  1,  cited  and  relied 
upon  by  the  counsel  for  appellee,  is  an  illus- 
tration* of  these  cases.    The  doctrine  of  kn^ 
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cient  lights,  that  they  repudiate,  involyes  an 
abridgment  of  the  use  which  an  owner  can 
make  of  his  own  property.  It  puts  upon  the 
property  of  one  a  servitude  in  favor  of  an- 
other. This  is  not  the  nature  of  the  right  to 
liglit  and  air  from  a  highway  which  belongs 
to  an  abutting  owner  as  part  of  the  ease- 
ment. This  right  to  light  and  air  is  the  dis- 
tinct right  of  every  abutting  owner;  and  in 
claiming  protection  for  it  such  owner  is  not 
imposing  a  servitude  upon  his  neighbor's 
property  for  his  benefit,  but  is  only  asserting 
his  equal  right  with  his  neighbor  -to  the  en- 
joyment of  an  easement  common  to  them 
both.  Nor  is  there  anything,  as  counsel  for 
appellee  insist,  in  the  case  of  Garrett  t. 
Janes,  65  Md.  260,  3  Atl.  597,  in  denial  of 
the  right  we  are  here  considering.  The 
structure  complained  of  in  that  case  as  in- 
terfering with  the  light  and  air  from  the 
street  was  erected  under  the  authority  of  an 
act  of  assembly  and  an  ordinance  in  pursu- 
ance thereof,  which  extended  within  the  lim- 
its designated  in  the  ordinance  the  right  to 
erect,  under  regulations  prescribed,  ''steps, 
porticos,  or  porches  or  other  architectural 
ornaments  to  houses  fronting  on  Mount  Ver- 
non I'lace."  This  was  a  privilege  in  the  in- 
terest of  the  general  public  and  tending  to 
the  general  comfort  and  enjoyment  of  the 
homes  in  the  district  to  which  the  ordinance 
applied.  The  court  found  that  the  structure 
complained  of  was  one  of  a  kind  which  the 
ordinance  authorized,  and  was  therefore  a 
lawful  structure,  and  refused  to  have  it  abat- 
ed as  a  nuisance,  which  it  was  claimed  to  be. 
We  have  seen  now  the  nature  and  extent  of 
the  rights  of  the  appellants  in  and  to  the 
street  of  the  obstruction  of  which  they  com- 
plain. If  the  public  easement  has  been  im- 
properly and  unlawfully  obstructed  by  thQ 
appellee,  then  he  has  been  guilty  of  creating 
a  nuisance,  and  if  the  appellants  have  suf- 
fered therefrom  an  injury  different  in  kind 
from  and  beyond  that  suifered  by  the  com- 
munity generally,  or  special  and  particular 
damage  resulting  to  them  by  reason  of  the 
nuisance,  then  they  have  a  right  to  their  pri- 
vate remedy  for  such  injury.  Oaritee  v. 
Baltimore,  53  Md.  422;  Field  v.  Barling,  149 
III.  556,  24  L.  R.  A.  406-409,  37  N.  E.  850. 
To  discover  what  injury,  if  any.  the  appel- 
lants have  suffered  from  the  acts  of  the  ap- 
pellee, and  the  character  of  the  injury,  resort 
must  be  had  to  the  proof.  This  does  not 
i^ow  that  the  appellants  have  suffered  or  are 
suffering  any  injury  from  the  tunnel  con- 
structed under  the  bed  of  the  street  in  ques- 
tion, as  has  been  described.  In  reference  to 
the  superstructure  the  proof  shows  that  it 
tends  to,  and  does,  diminish  and  obstruct  the 
light  from  the  street  to  the  premises  of  the 
appellants.  Tliere  was  evidence  upon  the 
part  of  the  appellee  tending  to  contradict 
this,  but  the  decided  preponderance  of  testi- 
mony is  with  the  appellants  upon  this  point. 
The  nonexpert  witnesses  testifying  on  their 
behalf,  testified  from  actual  observation  of 
the  conditions,  in  respect  to  light,  made  upon 
the  premises  of  the  appellants  where  these 
premises  were  affected  in  this  particular  by 
the  superstructure;  while  those  testifying  on 
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behalf  of  the  appellee  made  their  observa- 
tions from  other  points,  and  their  evidence 
was  more,  therefore,  the  expression  of  opin- 
ion formed  upon  inferences  drawn  than  a 
statement  of  actual  facts.  Expert  testimony 
was  offered  on  the  part  of  the  appellee  with 
a  view  and  tending  to  show  that  the  super- 
structure in  question  oould  not  hinder,  but 
rather  tended  to  improve,  the  light  to  the 
premises  of  the  appellants.  This  was  op- 
posed by  expert  testimony  upon  behalf  of  the 
appellants  which  was  much  more  satisfac- 
tory and  much  more  consistent  with  common 
sense  and  common  observation  to  the  effect 
that  such  a  superstructure  as  the  one  in  ques- 
tion and  so  located  with  respect  to  appel- 
lants' premises  necessarily  tended  to  obstruct 
the  access  of  light  to,  axKl  to  diminish  it  in, 
said  premises.  It  appears,  therefore,  that 
the  appellants  have  suffered  injury  from  the 
erection  of  the  superstructure  complained  of. 
It  further  appears  that  this  injury  is  one 
different  in  kind  and  degree  from,  and  in  ad- 
dition to,  such  injury  as  the  general  public 
suffer  by  reason  of  the  obstruction.  This  re- 
sults from  the  situation  of  the  premises  of 
the  appellants  with  respect  to  tne  obstruc- 
tion, and  the  nature  of  the  use  of  these  prem- 
ises and  construction  of  the  part  thereof 
abutting  on  Garrett  street.  The  proof 
shows  thai  in  the  part  thus  abutting  there 
are  many  windows,  as  to  some  of  which,  in 
the  lower  floors  of  the  building,  there  is  an 
entire  dependence  for  light  upon  Garrett 
street  The  premises  are  used  for  manufac- 
turinff  purposes  for  which  a  proper  supply  of 
light  IS  more  of  a  necessity  tnan  a  mere  mat- 
ter of  comfort  or  convenience.  It  is  further 
shown  that,  owinff  to  the  diminution  of  light 
resulting  from  the  obstruction  in  question 
the  appellants  have  been  compelled  to  resort 
to  an  increased  supply  of  artificial  light  for 
the  purposes  of  their  business.  These  con- 
siderations would  seem  to  make  a  distinct 
difference  between  the  injury  to  the  appel- 
lants caused  by  the  obstruction  of  which  tney 
complain  as  a  nuisance,  and  that  suffered  by 
the  general  public.  It  is  contended  on  be- 
half of  the  appellee,  however,  that  though 
there  may  result  injury  and  inconvenience 
to  the  appellants  from  the  erection  ami 
maintenance  of  the  structure  in  (question, 
the  appellants  have  no  cause  of  action,  and 
are  without  remedy  because  the  structure  is 
a  lawful  one  in  that  it  was  authorized  by  the 
ordinance  of  the  mayor  and  city  council, 
which  has  already  been  referred  to. 

The  corporation,  the  mayor  and  city  coun- 
cil of  Baltimore,  is  invested  with  the  title  to^ 
and  control  over,  the  public  streets. 

This  control,  however,  is  not  an  arbitrary 
control.  The  streets  and  highways  are  held 
in  trust  for  the  benefit,  use,  and  convenience 
of  the  general  public.  There  are  many  ways 
in  which  the  power  to  control  and  regulate 
the  use  of  the  streets  can  be  and  must  be 
cxcrtdd  by  the  municipality  to  meet  the 
necessities  and  the  convenience  of  an  urban 
population;  but  the  exertion  of  the  power 
must  have  for  its  object  a  public  purpose. 
It  is  not  in  accord  with  the  trust  upon  which 
the  municipality  holds  the  streets,  nor  with 
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the  nature  of  the  control  which  it  has  over 
them  to  make  use  of  the  power  and  authority 
with  which  ii;  is  invest«l  in  that  regard  to 
promote  a  mere  private  purpose,  to  subserve 
a  mere  private  interest,  or  to  subordinate 
the  right  of  one  citizen  in  the  streets,  or  in 
a  street  of  the  city,  to  the  private  interest 
and  convenience  of  any  other.  In  the  case  of 
Van  Witsen  v.  Gutman,  79  Md.  406,  24  L.  R. 
A.  403,  29  Atl.  608,  this  oouH  held  that  this 
could  not  be  done  even  if  compensation  weie 
mode,  and  though  done  under  the  guise  of 
serving  a  public  purpose.  A  fortiori  it  can- 
not be  done  without  compensation.  We  are 
confronted  here  with  the  same  inquiry  that 
the  court  was  called  upon  to  make  in  the  case 
last  cited — ^Was  the  ordinance  under  which 
the  appellee  has  undertaken  to  justify  the 
actd  complained  of  passed  to  subserve  a  pub- 
lic purpose,  or  does  it  serve  a  mere  private 
purpose  and  private  and  individual  inter- 
ests? Upon  the  face  of  ity  it  seems  to  recog- 
nize the  limitations  upon  the  right  and  pow- 
er of  the  municipality  to  pass  ordinances  of 
this  nature  by  expressing  its  objects  to  be 
**for  the  convenience  of  the  public  having 
business  with  Jacob  Epstein."  This  is  rath- 
er thin  disguise.  It  is  but  another  form  of 
saying,  to  promote  the  private  business  of 
Jacob  Epstein  and  his  convenience  in  respect 
thereto.  How  does  it  serve  the  general  pub- 
lic or  a  public  purpose  to  facilitate  Jacob 
Epstein,  at  the  expense  of  his  neighbors,  in 
attracting  customers  to,  and  serving  them  at, 
his  store?  Aside  from  this,  the  proof  makes 
it  perfectly  clear  tha4^  only  private  interests 
are  to  be  subserved  by  the  privileges  obtained 
under  the  ordinance  in  question.  The  ap- 
pellee, in  his  testimony,  says  "that  he  in- 
tends to  use  this  superstructure  after  his 
F&yetie  street  building  is  completed  as  a 
means  of  egress  and  ingress  from  the  Balti- 
more street  premises  to  his  Fayette  street 
premises  for  his  customers  and  his  help 
on  the  floor;"  "that  if  anybody  wants  to  go 
through  there  to  use  it  as  a  way  to  go  be- 
tween Baltimore  and  Fayette  streets,  he 
would  not  object,  but  that  he  does  not  intend 
it  for  a  public  thoroughfare."  This  only 
condenses  what  sufficiently  appears  otherwise, 
and  evidences  the  absolutely  private  purpose 
for  which  the  structure  is  to  exist  and  the 
private  control  that  it  is  to  be  under.  If  the 
municipality  can  grant  a  privilege  of  the 
character  of  the  one  here  in  controversy,  it 
implies  a  power  to  practically  destroy  a 
street  as  an  open,  light,  and  comfortable 
highway,  and  its  use  for  the  purposes  of 
residence  or  business  by  the  abutting  owners 
in  total  disregard  of  the  rights  of  such  own- 
ers. If  the  privilege  be  granted  to  one  it  can- 
not be  denied  to  others  who  may  apply  for 
it  in  like  circumstances;  and  the  grant  of 
such  privilege  might  go  to  the  extent  of 
practically  transforming  any  part  of  a  street 
from  an  open  highway,  affording  unobstruct- 
ed passage,  light,  and  air  into  a  covered  and 
darkened  way.  The  exercise  of  such  a  power 
as  was  attempted  in  the  ordinance  to  which 
reference  has  been  had  cannot  receive  the 
sanction  of  this  court.  The  ordinance  for 
the  reasons  as^signed  is  an  invalid  act,  and 
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affords  to  the  appellee  no  ba/  to  the  legal  re- 
dress to  which  the  appellants  are  entitled  for 
the  injury  caused  to  them  by  the  acts  of 
which  they  here  complain..  It  remains  now 
to  inquire  whether  the  appellants  are  enti- 
tled to  the  particular  remedy  which  they 
have  invoked  in  this  case.  It  is  contended 
by  counsel  on  behalf  of  the  appellee  that  this 
legal  redress,  if  the  appellants  be  entitled  to 
any,  can  only  be  by  way  of  a  suit  or  suits  at 
law  for  consequential  damages  caused  by 
acts  of  the  appellee  which  they  seek  to  make 
the  grounds  of  action.  They  here  invc^e  a 
principle  that  is  illustrated  and  applied  in  a 
class  of  cases  of  which  the  case  of  Qa/rreU  v. 
Lake  Roland  Elev.  R,  Co,  79  Md.  277,  24  L. 
K.  A.  396,  29  Atl.  830,  is  an  example.  That 
principle  is  applied  however.  In  oases  where 
the  public  street  is  put  to  some  additional 
lawful  use,  a  use  not  inconsistent  with  lis 
use  as  a  highway  and  a  use  intended  to  fur- 
ther serve  the  public  interest  and  conven- 
ience. In  such  cases  the  injured  properly 
owner  cannot  prevent  the  lawful  use  to 
which  the  street  is  put,  but  can  only  recover 
damages  for  consequent  injury.  This  prin- 
ciple is  not  applicable,  however,  to  a  case, 
such  as  we  find  this  to  be,  where  the  injury 
complained  of  results  from  an  unlawful  and 
unauthorized  use  of  the  street.  In  such  a 
case  there  is  no  reason  why  the  injured 
party  should  not  have  such  remedy  as  may 
give  suitable  redress.  In  this  case  the  ap- 
pellee is  unlawfully  obstructing  a  public 
street  as  respects  its  character  as  an  open 
highway,  and  the  light  and  air  which  as 
such  a  highway  it  affords.  The  appellante 
have  shown,  as  we  have  seen,  that  they  are 
injured  by  the  obstruction  in  such  way  as  to 
entitle  them  to  redress. 

The  obstruction  is  a  continuing  one  oper- 
ating to  their  annoyance,  inconvenience,  and 
pecuniary  loss  from  day  to  day.  Though 
they  woiild  be  entitled  to  recover  damages  at 
law  for  the  injury  and  loss  to  which  they 
are  subjected,  they  could  not  recover  for  the 
whole  damage,  past  and  prospective,  in  one 
suit,  but  only  for  damages  to  the  time  of 
suit  brought.  These  damages  would  be  diffi- 
cult to  estimate,  and  in  any  one  case,  would 
be  comparatively  trivial.  In  seeking  re- 
dress at  law,  therefore,  they  would  be  driven 
to  a  multiplicity  of  vexatious  and  unprofit- 
able suite  and  continuous  litigation.  To 
tell  them  that  this  is  the  only  redress  they 
can  have  would  be  to  say  that  all  the  law 
can  do  for  them  is  to  aggravate  the  nuisance 
from  which  they  are  already  suffering.  "To 
suppress  oppressive  and  vexatious  litiga- 
tions" is  one  of  the  grounds  of  equity  juris- 
diction in  regard  to  public  nuisances.  2 
Story,  Eq.  Jur.  §  924;  Amelung  v.  Seekamp, 
9  Gill  &  J.  474;  Elliott,  Roads  and  Streets, 
2d  ed.  §  605,  at  page  714,  speaking  of  the 
phrase  "irreparable  injury,"  says :  "It  does 
not  necessarilv  mean,  a^  used  in  the  law  of 
injunctions,  that  the  injury  is  beyond  the 
possibility  of  compensation  in  damages,  nor 
that  it  must  be  very  great.  And  the  fact 
that  no  actual  damages  can  be  proved,  so 
that  in  an  action  at  law  the  jury  could 
award  nominal  damafres  only,  often  furnishes 
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the  very  best  reason  why  a  court  of  equity 
Bliould  interfere  in  cases  where  the  nuisance 
is  a  continuoiiB  one."  In  the  present  case 
to  seek  redress  at  law  would,  for  the  rea- 
sons given,  prove  vexatious  ajid  oppressive 
to  the  appellants,  and  it  is  entirely  apparent 
from  the  circumstances  of  the  case  that  no 
adequate  redress  can  there  be  afforded  them. 
They  have  properly  sought  redress  by  in- 
junction to  have  the  nuisance  they  com- 
plain of  abated  and  its  future  continuance 
prevented. 

The  further  contention  on  behalf  of  the 
appellee  is  that  the  appellants  are  estopped 
from  maintaining  their  present  suit,  because 
of  acquiescence  on  their  part  in  the  erection 
of  the  structure  now  complained  of,  or  of 
laches  in  not  sooner  making  known  their  ob- 
jection to  the  same.  This  contention  is 
based  on  the  grounds:  (1)  That  there  is 
evidence  that  Mr.  Townsend,  one  of  the  ap- 
pellants, when  ooneulted  by  the  appeUee  in 
regard  to  his  plans,  which  included  the  con- 
struction of  the  tunnel  under  and  the  struc- 
ture across  Garrett  street,  gave  his  assent 
to  the  same,  and  oven  encouraged  the  appel- 
lee to  carry  them  forward;  (2)  that,  pend- 
ing the  proceeding  for  procuring  the  ordi- 
nance to  authorize  the  carrying  out  of  the 
plans  of  the  appellee,  the  appellants  did  not 
appear  to  make  any  objection  or  offer  any 
suggestion  as  to  the  same;  (3)  they  stood 
by  and  saw  the  tunnel  completed  and  the 
superstructure  nearly  so  before  making 
known  the  objections  they  now  wage.  In 
regard  to  the  first  of  these  grounds  it  may 
be  sufficient  to  say  that  the  evidence  fails 
to  clearly  establish  it.  Tlie  appellee  testi- 
fied on  his  own  behalf  to  the  purport  which 
has  been  indicated  as  to  what  was  said  by 
Mr.  Townsend  when  the  appellee  sought  him 
in  reference  to  his  plans,  etc.  Mr.  Town- 
send,  however,  denies  that  the  conversation 
wa&  as  detailed  by  the  appellee,  and  gives 
quite  a  different  version  of  it.  Besides  this, 
Mr.  Townsend  is  only  one  of  the  appellants, 
and  if  the  conversation  occurred  between  him 
and  the  appellee,  as  the  appellee  states,  there 
is  no  evidence  that  he  communicated  it  to 
his  coapptellants  and  co-owners  with  him  of 
the  abutting  property  which  they  occupied, 
and  we  may  at  least  express  a  doubt  whether 
an  express  acquiescence  on  his  part  in  the 
plans  of  the  appellee  would  bind  his  partners 
as  respects  the  interest  they  had  in  the  prop- 
erty. As  to  the  second,  it  is  not  perceived 
how  the  failure  to  object  to  an  ordinance 
which  we  find  to  be  invalid  and  inoperative 
could  give  to  the  ordinance  validity  or  ef- 
fect, or  to  authorize  an  act  which,  with  or 
without  the  ordinance,  wa«  unlawful  and  a 
public  nuisance.  As  to  the  third  ground, 
the  appellants  could  not  complain  of  injury 
to  themselves  until  it  was  ascertained  that 
injury  would  result  to  them  from  the  acts 
of  the  appellee.  They  seem  to  have  been 
prompt  to  act  when  that  discovery  was  made. 
Until  then  they  had  only  the  right  to  object 
as  members  of  the  public,  and  their  failure 
to  object  in  that  capacity  could  not  render 
a  public  nuisance  lawful. 

What  has  been  said  as  to  the  title  of  the 
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appellants  to  relief  does  not  apply  to  the 
tunnel,  since  they  have  shown  no  injury  re- 
sulting to  them  from  the  construction  or 
maintenance  of  that. 

From  the  foregoing  views  it  follows  tiiat 
the  decree  of  the  oourt  below  must  be  re- 
versed, and  the  cause  remanded,  that  a  de- 
cree may  be  passed  in  accordance  therewith. 

Decree  reversed  with  costs  to  the  appel- 
lants,  and  cause  remanded. 


Flora  O.  SCHWAB,  ±ppt^ 

V.  

Leon  H.  SCHWAB. 
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Facts  slioMrlns  sronnds  for  mbsolvte  dl-> 
vorce,  arising  atter  the  institution  of  a  salt 
for  separation,  cannot  be  introduced  into  that 
suit  by  supplemental  bill. 

(June  12,  1902. 

APPEAL  by  plaintiff  from  an  order  of  the 
Circuit  Courts  No.  2,  of  Baltimore  City 
denying  leave  to  file  a  supplemental  bill  set- 
ting up  grounds  for  absolute  divorce  in  a 
suit  for  separation.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Isidor  Rayner  and  Stelneir  A- 
Pvtael  for  appellant. 

Messrs.  M.  R.  Walter  and  Iiewia  J» 
Cohen,  for  appellee: 

f    The  adultery  charged  having  occurred  aft- 
er the  filing  of  the  original  bill,  it  cannot  be 
me>de  the  basis  of  relief  by  way  of  supple-  i 
ment,  but  must  be  by  an  entirely  new  suit.    J 

A  supplemental  bill  is  in  reality  an 
amendment  of  the  original  proceedings;  it 
is  merely  an  addition  to  the  original  bill. 

Miller,  Eq.  Pr.  (Md.)  §  193;  Story,  Eq. 
PI.  §  332;  2  Daniell,  Ch.  Pr.  1536,  note;  Key. 
ser  V.  Renncr,  87  Va.  249,  12  S.  E.  406;  Hilt 
V.  HilL  10  Ala.  627. 

The  original  and  supplemental  bills  oon- 
stitnte  but  one  record. 

8ivan  V.  DefU,  2  Md.  Ch.  115;  Collateral 
Secwrity  Bank  v.  Fowler,  42  Md.  399. 

The  office  of  a  supplemental  bill  is  to  aid 
the  cause  of  action  already  averred,  not  to 
enable  the  plaintiff  to  recover  upon  a  cause 
of  action  which  has  accrued  since  the  action 
was  commenced. 

Hoisted  V.  Hoisted,  7  Misc.  23,  27  N.  Y. 
Supp.  408 ;  Meyer  v.  Berlondi,  39  Minn.  438^ 
1  L.  R.  A.  777,  40  N.  W.  613. 

Where  the  facts  arising  subsequent  to  the 
commencement  of  the  action  are  sufiicient  of 
themselves  to  form  a  ground  of  action  with- 
out reference  to  Uie  original  bill,  then  the 
plaintiff  should  file  a  new  bill  instead  of  a 
supplemental  bill. 


NoTB. — For  earlier  cases  in  this  series,  on 
setting  up  by  supplemental  complaint  matters 
occurring  after  action  brought,  see  Meyer  v. 
Berlandi  (Minn.)  1  L.  R.  A.  777;  Miller  v. 
Cook  (111.)  10  L.  R.  A.  292 ;  Swedish  American 
Nat.  Bank  v.  Dickinson  Co.  (N.  D.)  49  L.  R.  A. 
285,  and  ftote,  as  to  the  right  to  set  up  judg- 
ment in  other  court  by  amendment  or  supple 
mental  complaint  in  pending  action. 
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Miller,  Ba.  Pr.  (Md.)  S  186;  Milner  v. 
Milner,  2  Edw.  Ch.  114;  Robertson  v.  Roh- 
crtson,  9  Daly,  44;  Piercy  v.  Beckett,  15  W. 
Va.  444;  Kcyser  ▼.  Rentier,  87  Va.  249,  12  S. 
E.  400;  Straughan  v.  Ballwood,  30  W.  Va. 
274,  4  S.  E.  394;  Joooft  v.  Lorcn^;,  98  Cal. 
332,  33  Pac.  119;  Prouty  v.  Lafce  iSf^ore  d  M, 
8.  R.  Co.  8o  N.  Y.  275;  Fafc«  v.  Roberts,  54 
lU.  195. 

To  permit  a  new  cause  of  action  arising 
after  the  institution  of  the  original  suit  to 
be  prosecuted  by  a  supplement^  bill  would 
be  to  violate  the  obvious  principle  that  in 
every  case  the  cause  of  action  must  exist  at 
the  time  the  suit  is  brought. 

Hiraughan  v.  Ballwood,  30  W.  Va.  292,  4 
S.  £.  394;  Hwnby  v.  Henritze,  85  Va.  183,  7 
S.  E.  204;  Bantian  v.  Comegys,  69  Md.  411, 
16  Atl.  129;  Shields  y.  Barrow,  17  How.  130, 
15  L.  ed.  158. 

The  appellant  must  proceed  by  a  new  in- 
d€»>endent   suit,   and   not  by   supplemental 

Etnhree  t.  Emhree,  53  111.  394;  Hill  v. 
Hilh  10  Ala.  527;  Milner  y.  Milner,  2  Edw. 
Ch.  114;  Ferrier  y.  Ferrier,  4  Edw.  Ch.  296; 
Lapington  v.  Lapington,  L.  R.  14  Prob.  Diy. 
21;  Hoisted  y.  Halsted,  7  Misc.  23,  27  N.  Y. 
Supp.  408;  Neiberg  v.  Neiberg,  8  Misc.  97, 
28  N.  Y.  Supp.  1005;  Morange  y.  Morange, 
2  N.  Y.  Month.  L.  Bull.  30;  Lute  y.  Lutz, 
52  N.  J.  Eq.  241,  28  AU.  315;  Sfeele  y. 
Steele,  35  Conn.  48 ;  Brown,  Divorce  A,  Ali- 
mony, pp.  19,  57,  58;  7  Enc.  PL  k  Pr.  103. 

Seliinvoker,  J.,  delivered  the  opinion  of 
the  court: 

This  case  presents  for  our  consideration 
an  important  question  of  equity  practice  in 
proceedings  for  divorce. 

The  appellant,  on  September  15,  1880, 
filed  a  bill  against  the  appellee  for  divorce 
a  mensa  et  thoro,  upon  the  grounds  of  cruel- 
ty, vicious  conduct,  and  abandonment.  The 
appellee  answered  the  bill,  denying  its  mate- 
rial allegations,  and  on  October  10,  1899,  the 
general  replication  was  filed  to  his  answer. 
Upon  the  issue  thus  made  up  the  plaintiff 
took  all  of  her  testimony  in  chief,  the  de- 
fendant concluded  his  testimony,  and  the 
plaintiff  examined  four  witnesses  in  rebut- 
tal. The  testimony  tlius  taken  covered  seven 
hundred  and  eighty-three  typewritten  pages. 

At  this  stage  of  the  proceedings,  on  Janu- 
ary 14,  1901,  nearly  sixteen  months  after  the 
filing  of  the  original  bill,  the  appellant  filed 
a  petition  in  the  case,  alleging  ^'she  had  just 
learned  that  the  defendant  has  been  guilty  of 
adultery  since  the  filing  of  the  bill  of  com- 
plaint, and  that  she  should  be  granted  a  di- 
vorce a  vinculo  matrimonii  from  the  defend- 
ant,'* and  praying  for  leave  "to  file  a  supple- 
mental bill  of  complaint,  so  that  she  may  ob- 
tain the  relief  to  which  she  is  entitled."  To 
this  petition  the  appellee  filed  a  written  ob- 
jection to  the  court's  granting  the  leave 
prayed  for  by  the  appellant  upon  three 
grounds,  which  were:  (1)  Because  the  bill 
was  filed  for  a  decree  a  m-ensa  et  thoro,  and 
alleges  no  facts  entitling  her  to  a  decree  a 
vinculo  matrimonii;  (2)  that,  as  the  appel- 
lant's petition  alleged  that  the  adultery 
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therein  charged  was  committed  after  the 
filinff  of  the  bill,  the  relief  which  she  sought 
coulH  be  obtained  only  by  the  institution  of 
a  new  suit;  and  (3)  that  the  testimony  un- 
der the  original  bill  had  been  concluded  on 
both  sides. 

The  circuit  court  denied  the  application 
for  ^  leave  to  file  the  supplemental  bill  and 
dismissed  the  appellants  petition,  without 
prejudice  to  her  right  to  file  an  original  bill 
From  that  order  the  present  appeal  was  tak- 
en. 

The  material  question  presented  by  the 
appeal  is  whether,  when  a  bill  has  been  filed 
for  a  divorce  a  mensa  et  thoro  upon  grounds 
not  constituting  cause  for  a  divorce  a  vincu- 
lo, and  the  issue  has  been  made  up  and  the 
testimony  substantially  all  taken,  the  plain- 
titf  should  be  permitted  to  file  in  that  case 
a  supplemental  bill  asking  for  a  divorce  a 
vinculo  for  causes  which  occurred  after  the 
filing  of  the  original  bill.  ^ 

A  supplemental  bill,  as  its  name  indicates,^^ 
is  an  addition  to  an  original  bill,  and  it  is     | 
ordinarily  filed  to  correct  some  imperfection     ' 
or  mistake  in  the  original  bill,  or  to  bring^ 
some  new  party  into  the  case.    It  may  also*^ 
be  filed  in  some  cases  to  bring  before  the 
coui-t  new  matters  which  have  occurred  since 
the  filing  of  the  original  bill,  and  in  that 
event  the  relief  originally  prayed  for  may  be 
modified  or  enlarged  to  meet  the  case  as  pre- 
sented after  the  addition  of  the  new  matter. 
Story,  Eq.  PI.  SS  332  et  «eg.;Daniell,Ch.  Pr. 
1613-1539;  Miller,  Eq.  Pr.  246,  247;  Win%/^ 
v.  Albert,  2  Md.  Ch.  47,  48.     It  is  well  set 
tied,  however,  that  the  supplemental  bill  be 
ing  merely  an  addition  to  the  original  bill, 
and  the  two  constituting  but  one  record,  the 
latter  must  be  consistent  with  the  former, 
and  its  allegations  must  be  germane  there- 
to, and  must  be  supplemental  in  their  nature 
and  not  independent  or  subsequent,  and  the 
new  matters  must  not  change  the  rights  or 
interest  of  the  parties. 

An  entirely  new  case  cannot  be  introduced 
by  a  supplemental  bill,  although  enlarged  or 
even  different  relief  mav  be  obtained  there- 
by. 2  Daniell,  Ch.  f>r.  pp.  1517,  and 
note,  1536 ;  Story,  Eq.  PI.  §  337 ;  Milner  v. 
Milner,  2  Edw.  Ch.  114;  Jacob  v.  Lorenz,  98 
Cal.  332,  33  Pac.  119;  Collateral  Security 
Bank  v.  Fowler,  42  Md.  393;  Bannon  v. 
Comegys,  69  Md.  411.  16  Atl.  129;  Birming- 
ham V.  Lesan,  77  Me.  494,  1  Atl.  151 ;  Sout- 
ter  V.  Mikoaukee  d  M,  R,  Co.  6  Wall.  742, 
18  L.  ed.  So6. 

Where  the  facts  occurring  subsequeut  tcr 
the  filing  of  the  original  bill  are,  when  con 
sidered  separately  from  those  set  up  in  thfi 
bill,  suiTicient  in  themselves  to  constitute  tt 
cause  of  action,  they  must  be  made  the  sub* 
ject  of  a  sepai-ate  original  bill,  and  cannot 
properly  be  embraced  in  a  supplemental  one. 
Milner  v.  Milner,  2  Edw.  Ch.  114;  Bcwtnon 
V.  Comegys,  69  Md.  411,  16  Atl.  129;  Rob- 
ertson V.  Robertson,  9  Daly,  44;  Prouty  v. 
Lakt  Shore  d  M.  S.  R.  Co.  85  N.  Y.  275; 
Keyser  v.  Renncr,  87  Va.  249,  12  S.  E.  406 ; 
Hill  V.  Hill,  10  Ala.  527.  In  Straughan  v. 
Hallwood,  30  W.  Va.  274,  4  S.  E.  394,  the 
court  says  that,  to  permit  a  new  cause  of  ac- 
Digitized  by  VjOOQIC 


416 


Martlamd  Court  of  Appralb. 


JUNS, 


tion,  arising  after  the  institution  of  the 
original  aui^  to  be  prosecuted  by  a  Buj>ple- 
mental.bill  would  be  to  violate  the  obvious 
',  principle  that  in  every  case  the  cause  of  ac- 
'  tion  must  exist  at  the  time  the  suit  is 
y  brought. 
^  In  the  present  case  the  appellant  filed  her 
original  bill  for  a  divorce  a  mensa  et  thoro 
upon  the  grounds  of  cruelty  and  abandon- 
ment, and  then  when  issue  had  been  joined 
on  these  allegations,  and  the  testimony  had 
been  substantially  completed,  and  the  case 
was  almost  ready  for  a  hearing,  she  asked 
leave  to  file  a  supplemental  bill  charging  the 
appellee  with  the  commission  of  adultery  at 
a  date  subsequent  to  the  institution  of  the 
suit,  and  praying  for  a  divorce  a  vinculo. 
The  allegations  of  this  proposed  supplemen- 
tal bill  would  not  be  germane  to  or  in  aid  of 
the  original  cause  of  action,  nor  would  they 
have  tended  to  support  th«  rights  and  inter- 
ests already  in  the  bill.  The  proposition 
was  to  introduce  a  separate  and  independent 
cause  of  action,  which  occurred  subsequent 
to  the  institution  of  the  suit,  and  by  that 
means  obtain  an  altogether  different  relief 
from  that  appropriate  to  the  original  bill. 
An  action  for  a  divorce  o  vinoulo  is  in  every 
respect  different  from  that  for  a  divorce 
a  met^sa  et  thoro.  They  are  both  statutory 
proceedings,  and  they  proceed  upon  different 
sections  of  the  statute,  are  founded  upon  a 
different  state  of  facts,  and  aim  at  entirely 
different  results. 

In  England  some  cases  are  found  where 
in  suits  lor  an  absolute  divorce  for  adultery 
acts  of  adultery  committed  by  the  defendant 
after  suit  brought  were  permitted  to  be  set 
up  by  supplemental  bill  because  they  were 
explanatory  of  t^e  evidence  taken  under  the 
original  petition,  or  tended  to  support  the 
charges  made  thereby;  but  in  the  recent  case 
of  Lapinyton  v.  I/apington,  L.  R.  14  Prob. 
Div.  21,  where  the  petition  for  divorce 
charged  adultery  and  cruelty,  and  it  was 
amended  by  adding  a  charge  of  desertion, 
and  at  the  hearing  only  the  desertion  was 
relied  on,  the  court  declined  to  hear  the  case, 
because  that  cause  of  action  was  not  com- 
plete at  the  filing  of  the  original  petition, 
and  held  that  relief  therefor  could  only  be 
had  by  filing  a  new  petition. 

In  this  country  the  courts  have  also  in 
some  instances  when  the  bill  was  originally 
filed  for  a  divorce  a  vinoulo  allowed  a  sup- 
plemental bill  to  be  filed  setting  up  acts  com- 
mitted by  the  defendant  after  the  commence- 
mient  of  the  suit,  but  they  were  acts  of  the 
same  nature  as  those  relied  on  as  the  foun- 
dation of  the  relief  asked  for  in  the  original 
bill.  Blanc  v.  Blanc,  67  Hun,  386,  22  N.  Y. 
Supp.  2(54 ;  Adams  v.  Adams,  20  N.  H.  299, 
51  Am.  Dec.  219;  Irwin  v.  Irwin,  20  Ky.  L. 
Rep.  17G1,  49  S.  W.  432.  In  the  case  of 
Feiyley  v.  Feiyley,  7  Md.  637,  61  Am.  Dec 
37r.,  tlie  wife  filed  a  bill  for  a  divorce  a  vin- 
cuU),  alleging  abandonment  and  desertion  as 
the  grounds  of  her  action.  She  afterwards 
filed  an  amended  or  supplemental  bill  reiter- 
ating the  charges  of  her  original  bill,  and 
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further  averring  a  continuance  of  the  aban- 
donment and  an  attempt  by  the  defendant 
to  make  way  with  his  property  in  order  to 
defraud  her  marital  rights,  and  bringing  in- 
to tlie  case  the  party  to  whom  he  had  con- 
veyed his  property,  and  praying  for  an  al- 
lowance for  her  support  and  for  a  ne  exeat 
against  the  defendant. 

No  objection  was  made  by  the  defendant 
to  the  filing  of  the  amended  or  supplemental 
bill.  The  court  held  that  as  that  bill  had 
been  received  without  objection  it  should  be 
regarded  as  properly  part  of  tlie  case,  and 
the  court  treated  the  facts  proved  under  it 
as  supportive  of  the  plaintiff's  case,  and  af- 
firmed the  decree  of  the  court  below  which 
had  granted  a  divorce  a  mensa  et  thoro  to 
the  wife;  but  in  that  case  there  was  no  at- 
tempt made,  as  there  is  in  the  present  one, 
to  transform  the  suit  from  one  for  a  divorce 
a  mensa  et  thoro  to  one  for  a  divorce  a  wn- 
culo  and  thereby  radically  changing  its  char- 
acter. 

We  have  been  able  to  find  no  case  in  which 
a  plaintiff  who  had  filed  an  original  bill  for 
a  divorce  a  fnensa  et  tlioro,  alleging  causes 
insufficient  for  a  divorce  a  vinculo,  was  per- 
mitted to  set  up  by  supplemental  bill  an  act 
of  adultery  committed  by  the  defendant  aft^ 
er  the  commencement  of  the  suit,  and  for 
that  cause  to  procure  a  decree  for  a  divorce 
a  vinculo. 

In  Rohcrtson  v.  Rohertson,  9  Daly,  44,  the 
attempt  was  made  to  so  enlarge  the  scope 
of  a  proceeding  originally  instituted  for  a 
divorce  a  mensa  et  thoro  into  one  for  a  di- 
vorce a  vinculo,  but  the  court  positively  re- 
fused to  permit  it  to  be  done. 

The  courts  in  this  country  have  generally, 
in  divorce  cases,  adhered  to  the  salutary 
rule,  that  unle8s  the  cause  of  action  upon 
which  the  final  relief  was  sought  to  be  ob- 
tained existed  at  the  commencement  of  the 
suit,  the  relief  must  be  denied.  Milner  v. 
Milner,  2  Edw.  Ch.  114;  Hill  v.  Hill,  10  Ala. 
527;  Robertson  v.  Robertson,  9  Daly,  44; 
Embree  v.  Embree,  53  111.  3r4;  Lutz  v.  Lutz, 
52  N.  J.  Eq.  241,  28  Atl.  315;  Broi^Ti,  Di- 
vorce &  Alimony,  pp.  57,  58. 

Our  own  views  are  in  accord  with  what 
we  thus  find  to  be  the  current  of  authority 
upon  the  issue  now  under  consideration,  and 
we  think  that  the  learned  judge  in  the  court 
belmv  properly  refused  the  application  of  the 
appellant  to  file  her  proposed  supplemental 
bill.  Shp  is,  of  course,  at  liberty  to  assert 
the  charffcs  mentioned  in  her  petition  by  an 
original  bill  filed  fc»r  that  purpose. 

Having  considered  the  issue  presented  by 
this  appeal  upon  its  merits,  which  were  fully 
discussed  in  the  argument,  and  having  ar- 
rived at  the  conclusion  that  the  order  ap- 
pealed from  should  be  affirmed,  we  deem  it 
unnecessary  to  discuss  the  question  suggest- 
ed by  the  brief  of  the  appellee  as  to  whether 
the  order  formed  a  proper  subject  for  an  ap- 
peal. 

Order  affirmed  with  costs,  and  cause  re- 
manded. 
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Klrie  M.  LITTLE,  by  Next  Friend, 

V. 

City  of  HOLYOKE. 
(177  Mass.  114.) 

!•  A  munlclpmlltjr  fvhlcli  rents  tlie  eity 
hall  for  pmy  in  mecordmnee  fvitli  its 
custom  occasionally  so  to  do,  and  agrees  to 
light  and  keep  properly  lighted  the  entry  and 
stairs  leading  to  the  hall  and  gallery,  is  lia- 
ble for  injury  to  a  person  attending  an  enter- 
tainment therein,  resulting  from  its  failure 
to  keep  properly  lighted  the  winding  part  of 
the  stairway,  which  is  dangerous  without 
such  light. 

2.  Bvidence  tliat  tlie  rents  of  m  city 
ball  -were  insufficient  to  pay  the  expense 
ef  maintaining  it  is  iuimaterlal  on  the  ques- 
tion of  the  city's  liability  for  negligently  fall- 
ing to  light  a  winding  stairway  when  it  was 
rented  for  an  entertainment. 

(October  19,  1900.) 

ij^  XCEPTIONS  by  defendant  to  rulings  of 
J  the  Superior  (yourt  for  Hampden  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  resulted  from  defendant's  neg- 
lect to  care  for  a  stairway  in  a  public  build- 
ing which  resulted  in  a  verdict  in  plaintiff's 
favor.     Overruled, 

The  facts  are  stated  in  the  opinion. 

Mr.  N.  P.  Avery,  for  defendant: 

The  city  hall  is  maintained  for  the  public 
benefit,  and  is  not  conducted  for  profit  or 
as  a  commercial  enterprise.  No  evidence 
was  offered  that  even  incidental  profit  was 
obtained  from  renting  it. 

mil  y.  Boston,  122  Mass.  344,  23  Am.  Bep. 
332;  Curran  v.  Boston,  161  Maes.  505,  8  L. 
R.  A.  243,  24  N.  E.  781. 

The  city  is  not  liable  in  tort  for  the  un- 
authorized acts  of  its  officials. 

Osgood  y.  Boston,  165  Mass.  281,  43  N.  E. 
108;  Cavanagh  v.  Boston,  139  Mass.  426,  52 
Am.  Rep.  716,  1  N.  £.  834;  Anthony  v.  Ad- 
anis,  1  Met.  284. 

The  Woman's  Relief  Corps  rented  the  hall 
of  the  defendant  as  a  licensee.  The  obliga- 
tion of  the  defendant  was  to  furnish  the  hall 
in  a  safe  and  suitable  condition  for  the  en- 
tertainment. This,  according  to  the  evi- 
dence, the  defendant  did.  If  there  was  any 
n^ligence  the  occupant  of  the  premises  was 
the  one  liable. 

Clifford  V.  Atlantic  Cotton  Mills,  140 
Mass.  47,  15  N.  E.  84;  Mellen  v.  MorHll,  126 
Mass.  545,  30  Am.  Rep.  695;  Lufkin  v.  Zane, 
157  Mass.  117, 17  L.  R.  A.  251,  31  N.  E.  757; 
Caldwell  v.  Slade,  156  Mass.  84,  30  N.  E.  87 ; 
Rich  V.  Basterfield,  4  C.  B.  783;  Handyside 
v.  Powers,  145  Mass.  123,  12  N.  E.  462; 
Hutchinson  v.  Cummings,  156  Mass.  329,  31 
N.  E.  127;  Nelson  v.  Liverpool  Brewery  Co. 
L.  R.  2  C.  P.  Div.  311 ;  Edwards  v.  New  York 
d  H.  R.  Co.  98  N.  Y.  245,  50  Am.  Rep.  659. 


Note. — As  to  municipal  liability  for  Imprison- 
ment In  unfit  prison,  see  Shields  v.   Durham 
<N.  C.)  36  L.  R.  A.  293,  and  note. 
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In  order  to  make  a  cause  of  action  by 
darkness  there  must  be  such  a  set  of  con- 
ditions as  to  constitute  a  trap. 

Pinvey  v.  Ball,  166  Mass.  225,  30  N.  E. 
1016;  Crafter  v.  Metropolitan  R.  Co.  L.  R. 
1  C.  P.  300;  Larkin  v.  O'Neill,  119  N.  Y. 
221,  23  N.  E.  563;  Hunnewell  v.  Haskell, 
174  Mass.  557,  55  N.  E.  320;  Marwedel  v. 
Cook,  154  Mass.  235,  28  N.  E.  140;  Currier 
V.  Boston  Music  Hall  Asso.  135  Mass.  414. 

Messrs.  A.  Xi.  Green  and  F.  F.  Bennett, 
for  plaintiff: 

The  city,  in  renting  the  hall  and  gallery 
of  its  municipal  building  in  exchange  for 
rent  therefor,  was  dealing  with  the  prop- 
erty as  its  own,  and  not  in  the  discharge  of 
a  public  duty.  It  was  an  act  for  its  own 
benefit  for  the  purpose  of  making  money  by 
rentals.  It  was  therefore  liable  for  the  neg- 
ligence in  the  management  or  use  of  its  prop- 
erty in  the  same  way  as  a  private  owner 
might  have  been. 

TItayer  v.  Boston,  19  Pick.  511,  31  Am. 
Dec.  157;  Oliver  v.  Worcester,  102  Mass. 
489,  3  Am.  Rep.  485. 

The  defendant's  negligence  was  a  question 
for  the  jury. 

Marwedel  v.  Cook,  154  Mass.  235,  28  N.  E. 
140;  Camp  v.  Wood,  76  N.  Y.  02,  32  Am. 
Rep.  282;  2  Dillon,  Mun.  Corp.  SS  085,  986. 

Apart  from  the  city's  agreement,  the  hall- 
ways and  vestibules  were  common  hallways 
and  vestibules,  the  control  of  which  was  re- 
tained by  the  city,  and  for  the  condition  of 
which  the  city  was  liable. 

Marwedel  v.  Cook,  154  Mass.  235,  28  N.  E. 
140;  Looney  y.  McLean,  129  Mass.  33,  37 
Am.  Rep.  295. 

Nor  does  it  make  any  difference  that  the 
use  for  profit  wae  only  incidental. 

Neff  V.  Wellesley,  148  Mass.  493,  2  L.  R. 
A.  500,  20  N.  E.  Ill;  OUver  v.  Worcester, 
102  Mass.  489,  3  Am.  Rep.  485;  Worden  v. 
New  Bedford,  131  Mass.  23,  41  Am.  Rep. 
185;  Tindley  v.  Salem,  137  Mass.  171,  50 
Am.  Rep.  289. 

Nor  does  it  matter  whether  the  under- 
taking proved  profitable. 

Collins  V.  Greenfield,  172  Mass.  81,  51  N. 
E.  454. 

Hammond,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  tort  for  injuries  suf- 
fered by  the  plaintiff  in  descending  a  fiight 
of  stairs.  At  the  trial  the  defendant  *  pre- 
sented ten  requests  for  instructions.  In  the 
argument  before  us  it  insists  only  upon  the 
following,  namely:  (1)  On  all  the  evidence 
and  the  pleadings  the  plaintiff  cannot  re- 
cover, and  the  jury  must  find  for  the  defend- 
ant. (2)  There  is  no  sufficient  evidence 
that  the  plaintiff  was  in  the  exercise  of  due 
care,  and  the  plaintiff  cannot  recover.  (3) 
There  is  no  sufficient  evidence  that  the  de- 
fendant was  negligent,  and  the  plaintiff  can- 
not recover.  It  was  agreed  at  the  trial  that 
the  defendant  let  this  hall  to  the  Woman's  Re-  , 
lief  Corps  for  the  day  and  night  in  question. 
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for  hire,  and  furnished  the  lights;  that  tho 
gallery  was  a  part  of  the  hall ;  and  that  the 
city  furnished  light,  and  a  janitor  to  take 
care  of  the  hall.  Without  reciting  the  evi- 
dence in  detail,  it  is  sufficient  to  say  we  have 
examined  it,  and  think  that,  in  addition  to 
the  facts  agreed  upon  as  above  stated,  it 
would  warrant  a  finding  that  the  defendaiit 
occasionally  let  the  large  hall  in  the  second 
story  of  the  city  hall  building  for  public 
gatherings,  and  received  pay  therefor;  that 
on  the  evening  in  question  the  hall  was  let 
for  the  purpose  of  an  entertainment  to  be 
given  by  the  lessee;  that  it  was  understood 
as  a  part  of  the  bargain  that  the  defendant 
should  liffht  and  keep  properly  lighted  the 
entry  and  stairs  leading  to  the  hall  and  to 
the  gallery  of  the  same;  that  the  stairs  lead- 
ing to  the  gallery  were  not  kept  properly 
lighted,  but  that  one  at  least  of  the  lights 
was  negligently  allowed  to  go  out,  so  that 
the  willing  part  of  the  stairs  was  in  com- 
parative darkness;  that  the  descent  of  the 
stairs  under  these  circumstances  was  at- 
tended with  danger;  that  the  plaintiff, 
who  had  been  in  the  gaJlery  at  the  entertain- 
ment, in  attempting  to  descend  the  stairs, 
fell  thereon,  and  was  injured;  that  she  was 
at  Uie  time  in  the  exercise  of  due  care,  and 
that  the  accident  was  due  to  the  negligent 
failure  of  the  defendant  to  keep  the  stairs 
properly  lighted.  It  is  true  that  the  evi- 
dence was  conflicting  on  many  of  these 
points,  and  perhaps  a  finding  the  other  way 
might  have  been  reasonably  expected;  but, 
if  the  jury  made  the  findings  in  accordance 
with  the  foregoing  statement  of  what  the  ev- 
idence warranted,  then  the  case  is  one  where 
a  municipal  corporation  has  engaged  in  a 
private  enterprise  for  profit,  and  has  been 
negligent  in  the  performance  of  a  duty  im- 
posed upon  it  in  the  pursuit  of  that  busi- 
ness; and  the  caae  ia  well  within  the  princi- 
ples laid  down  in  Oliver  v.  Worcester,  102 
Afass.  489,  3  Am.  Rep.  485 ;  Collins  v.  Qreen- 
field,  172  Mass.  81,  61  N.  E.  454,  and  Mar- 
tcedel  V.  Cook,  154  Mass.  235,  28  N.  E.  140, 
and  the  paintifT  may  recover. 

The  exclusion  of  the  evidence  offered  by 
the  defendant  to  show  that  the  stairs  were 
well  built,  that  winding  stairs  were  a  com- 
mon and  usual  construction,  that  such  stairs 
were  suited  to  the  peculiar  construction  of 
the  building  in  that  place,  and  that  the 
stairs  in  question  were  safe  and  suitable,  did 
not  harm  the  defendant.  The  plaintiff  did 
not  claim  that  these  stairs  were  improperly 
made  for  winding  stairs,  if  winding  stairs 
were  to  be  in  that  place,  but  did  claim  that, 
if  such  stairs  were  placed  there,  they  should 
be  properly  lighted.  It  was  not  a  question 
whether  winding  stairs  were  improper,  but 
whether,  at  the  time  of  the  accident,  these 
stairs,  in  view  of  their  oonatruction, 
were  properly  lighted.  As  stated  by  the 
judge  in  his  charge  to  the  jury,  the  conten- 
tion of  the  plaintiff  was  that  "the  stairway 
was  of  such  a  construction  and  such  a  na- 
ture .  .  .  that  it  was  dangerous  unless 
there  was  sufiicient  light  to  enable  her  to  see 
and  understand  and  appreciate  what  the 
danger  was."  The  evidence  offered  to  show 
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that  the  amount  of  rents  was  insufficient  to- 
pay  the  expense  of  maintaining  the  hall  wa» 
properly  excluded.  It  was  of  no  conse- 
quence whether  the  business  was  profitable. 
Collins  V.  Greenfield,  172  ^lass.  81,  51  N. 
E.  454.  It  being  conceded  by  the  defendant 
that  the  hall  was  let  by  the  defendant,  no 
question  as  to  the  authority  of  the  city  clerk^ 
or  any  other  city  ofiicial,  inconsistent  witb 
that  admission,  can  be  raised. 
Exceptions  overruled. 


BOSTON    &   ALBANY    RAILROAD    COM- 
PANY 

Ernest  F.  BROWN  et  al. 
(177  Mass.  65.) 

1.  The  Implied  license  of  tl&e  O'wner 
Mid  driver  of  a  cnrrlaipe  to  enter 
railway  nrronnds  for  a  passeniper  -vrbo 
lias  ordered  the  carriage,  notwithstand- 
ing an  exclusive  privilege  given  by  the  rail- 
road company  to  another  person  for  entering 
such  grounds  to  solicit  such  business,  is  vio- 
lated so  as  to  make  him  a  trespasser  If,  while 
there,  he  so  places  his  carriage  and  conducts 
himself  as  to  indicate  his  willingness  to  re- 
ceive and  transport  any  other  passenger. 

2.  The  faet  that  the  driver  of  a  public 
carriage,  -who  solicits  business  on 
depot  irrounds  with  knowledge  that  an- 
other has  the  exclusive  privilege  therefor^ 
was  doing  the  business  under  a  contract  with 
a  hotel  keeper,  does  not  relieve  him  fron 
liability  for  his  trespass,  since  notice  to  him, 
so  far  as  he  represented  the  hotel  keeper,, 
constltnted  notice  to  the  latter. 

(October  19,  1900.) 

EXCJEPTIONS  by  defendants  to  rulings  of 
the  Superior  (5ourt  of  Worcester  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  trespass  in  entering 
plaintiff's  station  premises  against  its  con- 
sent for  the  solicitation  of  passengers.  Over- 
ruled. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Edward  C.  Bates  and  Guy  K. 
Holliday,  for  defendants: 

A  person  who  carries  on  a  public  businesA 
gives  to  the  public  an  implied  license  to  enter 
his  premises  upon  the  business  there  carried 
on. 

Cutler  V.  Smith,  57  111.  252;  Ootren  v. 
Philadelphia  Exchange  Co,  5  Watts  &  S.  141, 
40  Am.  Dec.  489. 


Note. — On  the  question  of  discrimination  a» 
to  hackmen  and  other  solicitors  of  patronage 
at  depots*  wharves,  etc.,  see  Cole  v.  Rowen 
(Mich.)  18  L.  R.  A.  848,  and  note.  For  later 
cases  in  this  series,  see  Lindsey  v.  Anniston 
(Ala.)  27  L.  R.  A.  436  ;  Lucas  v.  Herbert  (Ind.) 
37  L.  R.  A.  376  ;  New  York,  N.  H.  &  H.  R.  Co.  v. 
BcoviUe  (Conn.)  42  L.  R.  A.  157 ;  State  v.  Reed 
(Miss.)  43  L.  R.  A.  134:  Indianapolis  Union  R. 
Co.  V.  Dohn  (Ind.)  45  L.  R.  A.  427:  Kates  v. 
Atlanta  Baggage  &  Cab  Co.  (Ga.)  46  L.  R.  A. 
431:  Godbout  v.  St.  Paul  Union  Depot  Cxk 
(Minn.)  47  L.  R.  A.  532 ;  Norfolk  &  W.  R.  Co. 
V.  Old  Dominion  Baggage  Transfer  Co.  (Va.> 
50  L.  R.  A.  722. 
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In  the  case  of  railroad  companies,  the  im- 
plied license  extends,  not  only  to  persons  in- 
tending to  take  passage  on  the  train,  but 
to  persons  going  there  to  meet  friends  ex- 
pected  to  arrive,  or  to  see  them  depart;  and 
such  persons  are  not  trespassers. 

McKone  v.  MichigcM  O.  R.  Co,  51  Mich. 
601,  47  Am.  Rep.  596,  17  N.  W.  74;  Texas 
d  P,  R,  Co.  V.  Beat,  66  Tex.  116,  18  S.  W. 
224;  Hamilton  v.  Texas  d  P.  JK.  Co,  64  Tex. 
251,  53  Am.  Rep.  756;  IllinoU  C.  R.  Co,  Y. 
Hammer,  72  111.  347. 

The  practice  or  custom  of  allowing  cab 
driyers  and  hotel  porters  to  enter  the  prem- 
ises of  railroad  stations  for  the  purpose  of 
meeting  patrons  or  of  soliciting  patronage 
is  so  well  established  in  this  commonwealth 
that  a  license  so  to  do  will  be  implied. 

Com.  V.  Power,  7  Met.  596,  41  Am.  Dec. 
465. 

The  conduct  of  the  defendant  was  in  all 
respects  consistent  with  a  purpose  on  their 
part  to  exercise  only  their  le^al  rights  and 
with  the  exercise  of  those  rights,  and  in- 
ferences of  unlawful  purposes  or  wrongful 
acts  cannot  properly  be  drawn. 

Hatch  V.  Bayley,  12  Cush.  27. 

If  it  be  true  that  the  defendants  entered 
tinder  an  implied  license,  either  in  themselves 
or  in  their  employer,  the  plaintiff  cannot  re- 
cover on  the  facts  found  in  this  action,  even 
if  it  appears  to  the  court  that  their  conduct 
after  entry  was  an  abuse  of  their  license  or 
otherwise  wrongful.  The  plaintiff's  remedy 
in  such  a  case  would  be  in  case,  and  not  in 
trespass  quare  clausum  fregit. 

Smith  V.  Pierce,  110  Mass.  35;  Cuahing 
▼.  Adams,  18  Pick.  110;  Jewell  v.  Mahood, 
44  N.  H.  474,  84  Am.  Dec.  90;  Stone  v. 
Knapp,  29  Vt.  501 ;  Cooley,  Torts,  p.  317. 

Mr.  Frank  P.  Govldins,  for  plaintiff: 

The  right  of  the  plaintiff  to  make  the  ar- 
rangement with  Newton,  giving  him  the  ex- 
clusive right  to  come  upon  the  station  prem- 
ises with  his  carriages,  and  solicit  passen- 
gers, is  conclusively  established. 

Old  Colony  R.  Co.  v.  Tripp,  147  Mass.  35, 
17  N.  E.  89;  Com.  v.  Carey,  147  Mass.  40, 
note,  17  N.  E.  97. 

Knowlton,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  trespass  quare 
clausum  for  entering  the  premises  surround- 
ing the  plaintiff's  railroad  station  at  West- 
boro.  The  defendant  Brown  was  the  owner 
of  a  livery  stable,  and  for  a  long  time  he  had 
been  accustomed  to  carry  passengers  back 
and  foi-th  between  the  passenger  station  and 
the  Whitney  House,  a  hotel  with  whose  pro- 
prietor he  had  a  contract  to  carry  guests  of 
the  hotel  who  might  desire  transportation 
to  or  from  the  station  at  the  proprietor's 
expense.  The  defendant  Russell  was  em- 
ployed by  Brown,  and  drove  his  carriage  dur- 
ing the  period  referred  to  in  the  declaration. 
Tlie  judge,  who  tried  the  case  without  a  jury, 
found:  That  the  defendants,  on  the  days 
mentioned  in  the  declaration,  had  a  carriage 
at  the  plaintiff's  station  on  the  arrival  of 
each  train  that  stopped  there,  and  that  they 
usually  carried  passengers  to  the  train  from 
52  L.  R.  A. 


the  Whitney  House  and  other  places.  Fr»> 
quently  they  remained  there  to  take  passen- 
ers  who  had  ordered  the  defendants  to  meet 
them.  These  things  the  judge  held  that  they 
had  a  riffht  to  do.  He  found  that  they  also 
remained  there  for  the  purpose  of  obtaining 
passengers  who  might  desire  to  go  to  the 
Whitney  House,  and  actually  obtained  them, 
the  defendants  and  the  said  proprietor  of 
the  hotel  not  knowing  who  they  were  or 
whether  there  were  to  be  any.  Further  facts 
were  found  as  follows:  "At  each  train  the 
defendants,  with  their  carriage  upon  the  sta- 
tion premises  and  near  where  the  train  stop- 
ped, remained  ready  and  willing  to  take,  and 
actually  taking,  any  passengers  who  might 
be  desirous  of  taking  a  carriage,  and  such 
passengers  had  the  right  to  believe,  from  the 
position  of  the  defendants'  carriage,  and 
the  apparent  desire  and  willingness  of  the 
defendants  to  transport  them,  that  they  were 
there  for  the  purpose  of  oibtaining  and  solicit- 
ing passengers."  Previously,  in  October, 
1898,  the  plaintiff  made  a  contract  with  one 
Newton,  in  which  it  granted  him  the  ex- 
clusive privil^e  of  soliciting  passengers  to 
take  carriages  on  the  plaintiff's  premises 
at  Westboro.  The  defendant  Brown  was  at 
once  notified  of  this  contract,  and  was  in- 
formed by  the  plaintiff  that  he  must  not 
solicit  passengers  on  the  plaintiff's  premises. 
Some  months  afterwards  a  written  notice  to 
the  same  effect  was  given  him  by  the  plain- 
tiff. 

The  law  applicable  to  cases  of  this  kind 
was  stated  by  this  court  in  Old  Colony  R. 
Co.  V.  Tripp,  147  Mass.  35,  17  N.  E.  89.  The 
findings  and  rulings  of  the  judge  in  regard 
to  the  carrying  of  passengers  from  the  hotel 
to  the  station  and  in  regard  to  the  waiting 
at  the  station  for  the  passengers  from  whom 
the  defendants  had  received  orders  to  meet 
them,  were  in  accordance  with  the  law  laid 
down  in  that  case,  and  with  the  request  of 
the  defendants  in  the  case  now  before  us. 
After  the  notice  given  them,  the  defendants 
had  no  right  to  enter  the  plaintiff's  prem-  ' 
ises,  or  to  remain  there  for  the  purpose  of 
soliciting  passengers  to  enter  their  carriages. 
Each  entry  of  Uie  premises  for  that  pur- 
pose was  unlawful,  and  subjected  them  to 
liability  as  trespassers.  Their  implied 
license  to  enter  for  a  lawful  purpose  was 
violated  when  they  entered  for  an  unlawful 
purpose,  and  they  were  left  without  protec- 
tion from  the  consequences  of  their  unlawful 
act.  The  judge's  finding  for  the  plaintiff, 
under  the  facts  disclosed,  was  in  effect  a  find- 
ing that  the  defendants,  by  their  conduct, 
were  soliciting  passengers  as  much  as  if  they 
had  used  spoken  words  of  solicitation.  This 
finding  was  well  warranted  by  the  evidence. 
The  defendants,  under  the  contract  with  the 
proprietor  of  the  Whitney  House,  had  no 
greater  rights  than  if  they  had  been  acting 
solely  on  their  own  account.  So  far  as  they 
were  originally  representing  this  proprietor 
and  acting  in  his  right,  the  notice  to  Brown 
was  equivalent  to  a  notice  to  him. 

Exceptions  overruled.  /     ^  ^  ^  I  ^ 
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Missouri  Supreme  Court. 


Apb., 


MISSOURI    SUPREME    COURT  (Division  1). 


Be  Estete  of  Mary  B.  McPHERSON,  De- 
ceased. 


William  C.  LOCKE,  Reapt., 

V. 

William  J.  McPHERSON,  Appt. 


(. 


.Mo.. 


.) 


1.  Tbe  rlsrlit  of  a  surviTlnip  l&uaband  to 
the  personal  estate  of  Uls  fvlfe,  being 
provided  for  by  the  New  York  statutes  only 
when  she  leaves  descendants,  and  being  in 
other  cases  referable  to  his  common-law  mari- 
tal rightSi,  cannot  be  upheld  in  Missouri  with 
respect  to  the  personal  property  in  that  state 
of  a  married  woman  who  was  domiciled  in 
New  Yoric,  under  Rev.  Stat.  1899,  i  254,  pro- 
viding that  the  personal  property  in  that 
state,  of  the  inhabitant  of  another  state,  will 
l>e  distributed  according  to  the  law  of  the 
latter  state,  since  this  section  is  Intended  to 
recognise  and  give  effect  to  foreign  statutes 
of  distribution  in  such  cases,  but  not  to  adopt 
foreign  laws  governing  marital  rights. 

2.  A  foreign  cltlaen  marrjrlnv  a  Mis- 
souri woman  la  that  state  does  not,  in 
view  of  the  Missouri  statutes,  acquire  an  ab- 
solute title  to  her  personal  property  located 
there  which  will  be  enforced  by  the  Missouri 
courts,  although  he  might  have  acquired  such 
title  under  the  laws  of  his  domicll  to  prop- 
erty located  there  had  the  marriage  been 
solemnized  there. 

(April  Term,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  St. 
Louis  reversing  a  judgment  of  the  Probate 
Court  turning  over  to  her  former  husband 
property  left  by  Mary  B.  McPherson,  de- 
ceased.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  John  H.  OTerall,  for  appellant: 

In  New  York  the  law  of  distribution  did 
not  apply  to  a  husband,  survivor  of  a  de- 
ceased wife,  as  he  took  under  the  common 
law. 

Itohina  v.  McClure,  100  N.  Y.  328,  63  Am. 
Rep.  184,  3  N.  E.  663;  Ransom  v.  Nichols, 
22  N.  Y.  110;  Barnes  v.  Underioood,  47  N. 
Y.  351. 

The  statute  only  affects  his  interest  where 
the  wife  dies  leaving  descendants,  and  under 
its  provisions  alone  it  cannot  be  claimed 
that  the  husband  would  be  deprived  of  his 
rights  at  conunon  law. 

Hansom  v.  Nichols,  22  N.  Y.  110;  Ryder 
V.  Hulse,  24  N.  Y.  372 ;  Barnes  v.  Underwood, 
47  N.  Y.  351;   Vallanoe  v.  Bausch,  8  Abb. 


Note. — The  above  question  as  to  the  distribu- 
tion of  Intestate  personalty  of  a  nonresident 
married  woman  according  to  the  laws  of  her 
domicll  under  such  a  statute,  as  affected  by  the 
absence  of  any  provision  in  such  laws  for  the 
benefit  of  the  claimant,  seems  to  be  a  very  rare 
one. 

For  an  early  case  In  this  series,  as  to  the  ef- 
fect of  married  women  statutes  on  the  hus- 
band's common-law  right  to  the  wife's  Intes- 
tate personalty,  see  Kenyon  v.  Saunders  (R.  I.) 
26  L.  R.  A.  282. 
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Pr.  308;  Fry  v.  Smith,  10  Abb.  N.  C.  224; 
Oilman  v.  McArdle,  12  Abb.  N.  C.  414. 

The  domicll  of  the  deceased  from  the  mo- 
ment of  her  marriage  was  in  the  state  of 
New  York. 

The  husband's  domicll  is,  in  law,  the  domi- 
cll of  his  wife. 

Stewart,  Marr.  &  Div.  If  221 ;  Cheever  v. 
Wilson,  9  Wall.  108,  19  L.  ed.  604;  Minor  v. 
Cardwell,  37  Mo.  350,  90  Am.  Dec.  390. 

A  woman,  of  whatever  age,  acquires  at 
marriage  the  domicil  of  her  husband,  and 
her  domicil  continues  to  be  the  same  as  hia 
throughout  their  married  life. 

5  Am.  &  Eng.  Enc.  Law,  p.  868,  and  cases 
cited ;  Dcuois  v.  Davis,  30  111.  180 ;  Greene  v. 
Qrecne,  11  Pick.  410;  Maeon  v.  Homer,  105 
Mass.   116;    Harieau  v.  Harteau,   14  Pick. 
181,  25  Am.  Dec.  372;  Hood  v.  Hood,  11  Al- 
len, 106,  87  Am.  Dec.  709;  Hairsion  v.  Uair- 
ston,  27  Miss.  704,  61  Am.  Dec.  530;  Hack- 
ettstown  Bank  v.  AfHchell,  28  N.  J.  L.  516; 
McPhcrson  v.  Housel,  13  N.  J.  Eq.  35;  BaW- 
vAn  v.  Flagg,  43  N.  J.  L.  495 ;    McAfee  v. 
Kentucky  University,  7  Bush,  135;  Hanberry 
v.  Hanberry,  29  Ala.  719;  Sanderson  v.  Ral- 
ston, 20  I^.  Ann.  312;  Dugat  v.  Markham,  2 
I^.  29:  Chi-istie'a  Succession,  20  La.  Ann. 
383,  90  Am.  Dec.  411;   McKenna^s  Sucoea- 
sion,  23  La.  Ann.  369 ;  Warrender  v.  Warren- 
der,  2  Clark  &  F.  488 ;  Dolphin  v.  Robins,  7 
H.  L.  Cas.  390;  Re  Daly's  Settlement,  25 
Beav.  456;  Oillis  v.  Gillis,  Ir.  Rep.  8  Eq.  597 ; 
Noblctt  V.  Nohlett,  L.  R.  1  Prob.  &  Div.  650; 
Chichester  v.  Donegal,  1  Add.  Eccl.  Rep.  6; 
Kemna  v.  Brockhaus,  10  Biss.  128,  5  Fed. 
762;  Barber  v.  Barber,  21  How.  582,  16  L. 
ed.  226;  Bumham  v.  Rangeley,  1  Woodb.  & 
M.  7,  Fed.  Cas.  No.  2,176;  Bennett  v.  Ben- 
nctt,  Deady,  299,  Fed.  Cas.  No.  1,318;  Dow 
V.  Gould  d  C,  Silver  Min,  Co.  31  Cal.  629; 
Hollister  v.  Hollister,  6  Pa.  449 ;  Dougherty 
V.  Snyder,  15  Serg.  &  R.  84,  16  Am.  Dec. 
520;  School  Directors  v.  James,  2  Watts  & 
S.  508,  37  Am.  Dec.  526 ;  Johnston  v.  Turner, 
29  Ark.  280;  Ditson  v.  Ditson,  4  R.  I.  87; 
Greene  v.  Windham,  13  Me.  225;  Knox  ▼. 
Waldoborough,  3  Me.  455;  Dcmbury  v.  New 
Haven,  5  Conn.  584 ;  First  Nat,  Bank  v.  Bal- 
com,  35  Conn.  351;  Russell  v.  Randolph,  11 
Tex.  460;  Locey  v.  Clements,  36  Tex.  661; 
Jenncss  v.  Jenncss,  24  Ind.  355,  87  Am.  Dec. 
335;  McCollem  v.  White,  23   Ind.  43;    En- 
sor  v.  Graff,  43  Md.  291;  Brown  v.  Lynch, 
2  Bradf.  214;   Vischer  v.  Vischer,  12  Barb. 
640;  Paulding's  Will,  Tucker,  47;  lAscomb 
v.  *Vcir  Jersey  R.  Transp,  Co,  6  Lans.  75; 
Smith  V.  Aforehead,  59  N.  C.  (6  Jones  Eq.) 
360 ;  llarkins  v.  Arnold,  46  Ga.  656 ;  Swaney 
V.  Hutchins,  13  Neb.  266,  13  N.  W.  282; 
Johnson  v.  Johnson,  12  Bush,  485. 

A  woman  marrying  takes  her  husband's 
domicil,  and  changes  it  with  him. 

2  I'arsons,  Coivtv.  1st  ed.  p.  93;  Warren- 
der v.  Wairendcr,  9  Bligh,  N.  R.  89;  Cum- 
ncr  V.  Milton,  2  Salk.  528;  Woodend  v. 
Paulspury,  2  Ld.  Raym.  1473;  Freetown  v. 

Taunton,  16  Mass.  52;   2   Bishop,  Married 
Women,  ff  112;  '^^Bi^^ho^^^ri^iv.  pp.  87. 
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90;  Story,  CSonfl.  L.  f  41;  Parierfield  v.  Au- 
gusta, 67  Me.  556;  Laoy  v.  Williwms,  27  Mo. 
280;  Kennedy  v.  Ryall,  67  N.  Y.  379. 

The  respective  righto  of  husband  and  wife 
in  personal  property  are  governed  by  the  law 
of  the  doniicil. 

h'iahcr  v.  A'etr  Orleans  Anchor  Line,  15 
Mo.  App.  577,  Appx.;  Barber  v.  Ba/rher,  21 
How.  582,  16.  L.  ed.  226;  Stewart^  Marr.  & 
Div.  p.  221 ;  Hair  v.  Hair,  10  Rich.  Eq.  163. 

Although  the  wife  may  be  residing  in  an- 
other place  the  domicil  of  the  husband  is  her 
domicil.  Kvcn  where  a  wife  is  living  apart 
from  her  husband  without  sufficient  cause 
his  domicil  is  in  law  her  domicil. 

Ande-rson  v.  M^att,  138  U.  S.  694,  34  L.  ed. 
1078,  11  Sup.  Ct.  Rep.  449;  Story,  Confl.  L. 
1i  40;  Chcely  v.  Clayton,  110  U.  S.  701,  28 
Lu  ed.  298,  4  Sup.  Ct  Rep.  328;  Jacob,  Domi- 
cil, H  214;  Republic  v.  Young,  Dallam  (Tex.) 
464;  Russell  v.  Randolph,  11  Tex.  460; 
Lacey  v.  Clements,  30  Tex.  661;  Christie's 
Succession,  20  La.  Ann.  383,  96  Am.  Dec. 
411;  McKetina's  Succession,  23  La.  Ann. 
369;  Johnston  v.  Turner,  29  Ark.  280;  Bur- 
len  V.  Shannon,  115  Mass.  438. 

The  rule  of  the  common  law  as  to  domicil 
of  wife  has  not  been  changed  by  the  statutes 
of  Missouri. 

McPherson  v.  MoPherson,  70  Mo.  App. 
330:  Hiohols  v.  Nichols,  92  Fed.  Rep.  1. 

Messrs.  Jolin  R.  Myers  and  Adiel 
Slierwoodf  for  respondent: 

When  any  person  having  title  to  any  real 
estate  of  inheritance,  or  personal  estate  un- 
disposed of,  or  otherwise  limited  by  marriage 
settlement,  shall  die  intestate  as  to  such  es- 
tate, it  shall  descend  and  be  distributed,  in 
parcenary,  to  his  kindred,  male  and  female, 
subject  to  the  payment  of  hie  debts  and  the 
widow's  dower,  in  the  following  course: 
First,  to  his  children,  or  their  desoendanto, 
in  equal  parto;  second,  if  there  be  no  chil- 
dren, or  their  descendants,  then  to  his  fath- 
er, mother,  brothers,  and  sisters,  and  their 
descendants,  in  equal  parts. 

1  Mo.  Rev.  SUt.  1899,  p.  739,  S  2908. 

The  common-law  theory  that  the  domicil 
of  the  husband  is  the  dcmicil  of  the  wife,  and 
the  personal  property  descends  according  to 
the  law  of  the  domicil,  has  no  application  to 
this  case;  first,  because  the  deceased,  Mary 
B.  McPherson,  had  her  domicil  in  the  city  of 
St.  liouis  at  the  time  of  her  decease,  and  had 
had  for  many  years  prior  thereto;  second, 
because  the  whole  estate  of  deceased  was,  at 
the  time  of  her  death,  and  had  always  been, 
in  the  city  of  St.  Louis  and  state  of  Mis- 
souri ;  third,  because,  the  common-law  theory 
of  descent  and  distribution  is  abrogated  by 
an  express  statute,  and  because  the  de- 
ceased's residence  and  domicil  was  fixed  by 
law. 

IMo.  Rev.  Stat.  1899,  p.  739,  §  2908;  § 
4160,  d.  17,  p.  997. 

In  this  state,  where  this  marriage  was 
celebrated,  this  personalty  was  the  separate 
property  of  the  wife,  and  nothing  passed  to 
the  husband  here  at  the  date  of  the  mar- 
riage. As  the  locality  of  the  property  was 
not  changed,  and  the  wife  never  left  Mis- 
souri, the  property  belonging  to  her  could 
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not  have  been  transferred  to  New  York  with- 
out her  consent  in  writing,  and  which  must 
show  unequivocally  her  intention  and  pur- 
pose to  give  the  property  to  the  husband, 
and  there  can  be  no  implication  about  it. 

Blair  v.  Chicago  d  A.  R.  Co.  89  Mo.  390, 
1  S.  W.  350;  Broughton  v.  Brand,  94  Mo. 
169,  7  S.  W.  119;  Gillila/nd  v.  Oilliland,  90 
Mo.  625,  10  S.  W.  139;  Benne  v.  Schnecko, 
100  Mo.  250,  13  S.  W.  82;  Ha/rt  v.  Leete,  104 
Mo.  316,  15  S.  W.  976;  McQuire  v.  Allen, 
108  Mo.  403,  18  S.  W.  282;  Leete  v.  State 
Bank,  115  Mo.  184,  21  S.  W.  788;  Columbia 
Sav.  Bank  v.  Winn,  132  Mo.  80,  33  S.  W. 
457 ;  Leete  v.  State  Bank,  141  Mo.  574,  42 
S.  VV.  1074;  MHnn  v.  Riley,  151  Mo.  61,  52 
S.  W.  27. 

As  against  her  husband  she  can  only  be 
estopped  by  an  express  intention  and  purpose 
in  writing  to  give  him  her  property. 

McGuire  v.  Allen,  108  Mo.  412,  18  S.  W. 
282. 

A  domicil  is  made,  first,  by  actual  pres- 
ence in  a  state  or  country,  and  second,  by 
the  intention  to  make  that  locality  a  perma- 
nent home. 

Hoi-ne  V.  Uoi-ne,  31  1^.  C.  (9  Irod.  L.)  99. 

A  new  domicil  is  not  made  by  the  inten- 
tion to  move,  without  actual  removal. 

Ringgold  v.  Barley,  5  Md.  187,  59  Am.  Dec. 
107;  Priest  v.  Cummings,  16  Wend.  617; 
Beck  V.  McGillis,  9  Barb.  35;  Bonati  v. 
Wehch,  24  N.  Y.  157. 

Where  the  operation  of  a  contract  is  set- 
tled by  law,  such  law  is  taken  as  the  true 
sense  of  the  parties. 

Thompson  v.  Ketchum,  8  Johns.  190,  5 
Am.  Dec.  332;  Norton  v.  Coons,  6  N.  Y.  41; 
Barry  v.  Itansom,  12  N.  Y.  464. 

The  married  woman's  act  of  Missouri  i» 
founded  upon  the  civil  law  of  oonununity, 
and  should  be  construed  in  the  light  of  the 
civil  law,  but  our  married  woman's  act  is 
broader  than  the  law  of  community  under 
the  civil  law,  because  her  rights  are  far 
greater  than  those  thereby  given  to  the  wife. 

It  is  fundamental  under  that  law  that 
property  purchased  before  the  marriage  re- 
mains the  separate  property  of  the  wife,  al- 
though conveyance  thereof  was  made  after 
the  marriage. 

Freeman,  Cotenancy  &  Partition,  S  134; 
Simien  v.  Perrodin,  35  La.  Ann.  931;  Winn 
V.  Riley,  151  Mo.  61,  52  S.  W.  27. 

The  law  of  the  place  where  the  marriage 
was  performed  eoverns  as  to  prior  acquireid 
property,  and  t£at  of  the  actual  domicil  as 
to  property  afterwards  acquired. 

McClain  v.  Abshire,  72  Mo.  App.  390; 
Freeman,  Cotenancy  &  Partition,  §§  132, 
134;  Simien  v.  Perrodin,  35  La.  Ann.  931; 
Saul  v.  His  Creditors,  5  Mart.  N.  S.  569,  16 
Am.  Dec.  212;  Packwood's  Succession,  12 
Rob.  (La.)  334,  43  Am.  Dec.  230;  QaXe  v. 
Davis,  4  Mart.  (La.)  645;  Le  Breton  v. 
Nouchet,  8  Mart.  (La.)  60,  6  Am.  Dec.  736. 

Where  the  state,  upon  grounds  of  public 
policy  or  for  any  other  reason,  fixes  by  law 
a  restraint  upon  alienation  of  property,  those 
restrainto  must  be  upheld. 

Olivier  v.  Toumes,  2  Mart.  N.  S.  93 ;  West- 
lake,  Private  Int  Law,  2d  6d.p.  162,  §  139; 
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Casirique  v.  Imrie,  L.  R.  4  H.  L.  414;  Van 
Grutien  v.  Digby,  31  Beav.  561. 

The  old  rule  in  reference  to  a  married 
woman's  domicil  cannot  certainly  prevail  in 
view  of  the  rights  which  are  recognized  to 
be  hers  by  the  statute.  The  property  rela- 
tions between  husband  and  wife  have  been 
entirely  changed  since  the  rule  in  question 
has  obtained  and  the  reason  for  the  rule  no 
longer  exists.  The  wife  is  now  a  distinct 
legal  entity,  having  in  the  disposition  of  her 
property  all  the  rights,  and  even  more  than, 
the  husband  has  ever  possessed,  and  the  hus- 
band has  no  control  whatever  over  her  move- 
ments or  her  disposition  of  her  propertv. 

lie  Fiorance,  64  Hun,  328,  7  N.  Y.  Siipp. 
678 ;  Cheevcr  v.  Wilson,  9  Wall.  108,  124,  19 
L.  ed.  604,  608. 

It  is  the  established  law  of  Missouri  that 
at  the  death  of  tlie  owner  personal  property 
passes  to. the  administrator,  and  his  title 
thereto  vests  in  the  administrator,  and  that 
no  heir  can  sue  for  the  same,  even  if  he  owns 
the  entire  property,  after  the  payment  of 
debts. 

Jiecrafi  ▼.  Lewis,  41  Mo.  App.  646  j  Nay- 
lor  v.  Moffatt,  29  Mo.  126. 

Not  only  tliis,  but  the  heirs  cannot  sue  for 
any  injury  to  personal  property  belonging  to 
the  estate. 

Smith  V.  Denny,  37  Mo.  20;  Hellmann  t. 
Wellenlcamj),  71  Mo.  407. 

Mrs.  Mcpherson  was  not  an  inhabitant  of 
the  state  of  New  York;  in  short,  a  nonresi- 
dent of  the  state  of  Missouri,  when  as  a  mat- 
ter of  fact  she  had  never  left  the  state  of 
Missouri,  and  died  here,  where  she  had  lived 
for  twenty  years. 

Ford  V.  Bahcock,  2  Skndf.  531;  Cole  v. 
Jessup,  10  N.  Y.  96. 

Valliant,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  arises  in  the  administration  of 
the  estate  of  Mary  B.  McPherson,  deceased, 
and  coneerns  its  distribution;  the  contest  is 
between  the  respondents,  who  >yere  the 
brothers,  claiming  as  distributees,  and  the 
appellant,  who  was  the  husband,  of  the  in- 
testate. 

The  facta  are  as  follows:  On  February 
20,  1895,  the  intestate,  who  up  to  the  date 
was  Mary  B.  McVean,  intermarried  with  the 
appellant,  William  J.  McPherson.  At  the 
date  of  her  marriage  she  was  living  in  St. 
Louis,  and  had  resided  here  for  several 
years,  and  owned  considerable  real  and  per- 
sonal property  in  this  state. 

The  appellant,  Wm.  J.  McPherson,  was 
then,  and  for  many  years  liad  been,  and  has 
since  continued  to  be,  a  resident  and  citizen 
of  New  York.  They  were  married  in  St. 
Louis,  but  it  was  her  intention  to  go  witli 
her  husband  to  his  home  in  New  York,  and 
that  was  to  be  their  residence.  But  her  go- 
ing was  deferred  until  she  might  dispose  of 
her  house  here.  Her  husband  returned  to 
his  home,  leaving  her  in  St.  Louis,  where  in 
a  few  days  she  was  taken  ill  and  died  March 
22,  1895,  it  being  little  more  than  one  month 
after  her  marriage.  She  died  intestate, 
leaving  no  descendants.  Her  two  brothers 
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are  her  next  of  kin.  The  Mississippi  Valley 
Trust  Company  was  appointed  administrator 
of  her  estate  in  this  state,  and  paid  all  debts 
for  which  it  w^as  liable,  and  has  on  hand  a 
considerable  amount  of  personal  property 
for  distribution,  and  is  ready  to  make  final 
settlement.  The  husband  was  appointed  ad- 
ministrator in  New  York,  and,  claiming  to 
be  the  domiciliary  administrator,  and  also 
claiming  as  surviving  husband,  filed  his  pe- 
tition in  the  St.  Louis  probate  court  asking 
that  the  Missouri  administrator  turn  over  to 
him  the  personal  property  iu  hand.  The 
probate  court  decided  in  his  favor,  but  on 
appeal  to  the  circuit  court  the  judgment 
was  that  the  estate  be  distributed  to  the  two 
brothers,  from  which  judgment  the  husband 
has  taken  this  appeal. 

The  sole  question  is  whether  the  estate  is 
to  be  distributed  according  to  the  statutes 
of  this  state  relating  to  descents  and  distri- 
butions, or  according  to  the  law  of  New 
Vork,  determining  the  rights  of  a  husbcnd 
in  personal  property  that  belonged  to  his  de- 
ceased wife  m  her  lifetime. 

There  is  an  interesting  and  learned  dis- 
cussion in  the  briefs  of  counsel  on  the  ques- 
tion whether  the  deceased,  who  was  up  to 
that  time  a  resident  and  citizen  of  this  state, 
became  on  her  marriage  a  resident  and  citi- 
zen of  New  York,  or  an  inhabitant  of  that 
state  within  the  meaning  of  our  statute 
presently  quoted. 

If  the  view  we  have  taken  of  the  subject 
in  the  end  is  correct  it  would  not  be  decisive 
of  this  case  to  concede  that  appellant  is 
right  in  his  contention  that  in  the  instant  of 
her  marriage  the  wife  became  an  inhabitant 
of  New  York.  Appellant's  proposition  is 
that  immediately  upon  the  marriage  the 
abf^e  of  the  husband  in  New  York  became 
the  abode  of  the  wife,  and  although  her  sud- 
den illness  and  death  prevented  her  removal 
in  fact,  and  her  death  occurred  in  this  state, 
yet  she  was  at  that  time  in  contemplation  of 
law  an  inhabitant  of  New  York,  and  her  per- 
sonal property  here  is  to  be  distributed  ac- 
cording to  the  laws  of  New  York. 

Our  statute  on  which  appellant  relies  is: 
"When  administration  shall  be  taken  in  this 
state  on  the  estate  of  any  person,  who  at  the 
time  of  his  decease  was  an  inhabitant  of  any 
other  state  or  country  ...  his  personal 
estate  shall  be  distributed  and  disposed  of 
according  to  the  laws  of  the  state  or  coun- 
trj'  of  which  he  was  an  inhabitant"  Rev. 
Stat.  1899,  §  254. 

This  has  been  the  statute  law  of  this  state 
since  1846  (Rev.  Stat.  1846,  p.  102,  §  19), 
and  has  been  repeated  without  change  in  all 
revisions  since  that  date.  At  the  origin  of 
the  enactment  our  statute  in  regard  to  the 
property  rights  of  married  women  was  not 
in  existence.  We  are  not  therefore  forced  to 
construe  it  as  applying  to  such  ease  unless 
its  provisions  naturally  embrace  it.  Assum- 
ing, for  the  present,  that  the  intestate  at  the 
time  of  her  death  was  an  inhabitant  of  New 
York,  the  difiiculty  in  applying  that  statute 
to  this  case  is  that  in  New  York  there  is  no 
statute  of  distribution  applying  to  the  es- 
tate of  a  married  woman  dvinfir^withpiit  de- 
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«cendant8.  The  law  of  that  Htate  in  refer- 
-emse  to  the  administration  of  the  estate  of 
a.n  intestate  does  not  recognize  that  a  mar- 
ried woman  without  a  descendant  has  an 
•estate  in  personal  property  to  pass  in  suc- 
oession  at  her  death.  Tno  surviving  hus- 
band in  such  case  takes  the  estate,  not  as 
distributee  or  under  the  statute  of  distribu- 
tions, but  by  the  title  that  vested  in  him  at 
his  marriage  by  the  common  law  to  all  his 
wife's  personal  property  and  ohoses  in  ac- 
tion. There  is  in  that  state  a  statute  mak- 
ing the  personal  property  owned  by  a  woman 
at  the  date  of  her  marriage  her  separate  es- 
tate, but,  according  to  the  decisions  to  which 
we  have  been  referred  construing  it,  the  ef- 
fect of  that  statute,  in  a  case  like  this,  is 
only  to  suspend  the  husband's  common  law 
marital  rights  during  the  life  of  his  wife. 

The  statutes  and  decisions  of  New  York 
bearing  on  the  rights  of  the  parties  were  in 
evidence  at  the  trial  in  the  circuit  court,  and 
the  appellant,  being  himself  a  distinguished 
lawyer  of  that  state,  was  a  witness,  and  tes- 
tified as  an  expert  on  that  subject.  It  was 
shown  that  the  common  law  prevailed  there 
except  as  altered  by  statute;  the  statute  of 
distribution  was  shown  in  evidence  with  this 
•clause  of  date  1813.  "The  preceding  provi- 
sions respecting  the  distribution  of  estates 
shall  not  apply  to  personal  estates  of  mar- 
ried women ;  but  uiedr  husbands  *may  de- 
mand, recover,  and  eiijoy  the  same  as  thejr 
are  entitled  by  the  rules  of  the  common  law. ' 
Then  in  1848  the  statute  above  mentioned, 
making  a  married  woman's  personal  proper- 
ty her  separate  estate,  was  passed,  and  after- 
wards, in  18C7,  the  above-quoted  clause  of  the 
statute  of  distributions  was  amended  to  read 
as  follows:  "The  preceding  provisions  re- 
specting the  distribution  of  estates  shall  ap- 
ply to  the  personal  estates  of  married  women 
dying  leaving  descendants  them  surviving; 
and  the  husband  of  any  such  deceased  mar- 
ried woman  shall  be  entitled  to  the  same  dis- 
tributive share  in  the  personal  estate  of  his 
wife  to  which  a  widow  is  entitled  in  the  per- 
sonal estate  of  her  deceased  husband  by  the 
provisions  of  this  chapter,  and  no  more." 

In  ISaiiics  V.  Underwood,  47  N.  Y.  351,  the 
court  of  appeals  had  under  consideration  the 
subject  of  the  rights  of  a  husband  who  had 
survived  his  wife  in  the  personal  estate  left 
by  her,  she  leaving  no  descendants,  and  those 
statutes  were  construed.  It  was  pointed  out 
in  that  case  that  at  common  law  the  mar- 
riage was  an  absolute  gift  to  the  husband  of 
the  personal  property  of  which  the  wife  was 
possessed  and  also  as  to  choses  in  action  re- 
duced to  possession  during  coverture;  but  as 
to  those  not  reduced  to  possession  during 
her  life  the  husband  was  entitled  to  admin- 
ister on  her  estate  and  reduce  them  to  pos- 
session in  that  way  for  his  own  use.  But  it 
was  shown  that  the  title  he  derived  to  the 
property  was  not  under  the  statute  of  distri- 
butions, but  under  the  common  law,  whereby 
he  had  the  right  to  administer  and  thereby 
appropriate  the  property  to  his  own  use ;  and 
that  such  was  the  common-law  right  inci- 
dent to  all  administrators  until  the  statute 
of  distributions  of  22  and  23  Car.  II.  was 
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enacted,  which  in  terms,  Kke  the  New  York 
statute  of  1813,  above  quoted,  excepted  from 
its  operation  estates  of  nmrriea  women. 
The  court  then  takes  up  for  consideration 
the  clause  of  the  statute  of  1813  and  its 
amendment  in  1867  as  both  are  above  quot- 
ed. The  language  of  the  court^  p.  356,  is: 
"Section  75  contains  the  provisions  respect- 
ing the  distribution  of  estates  of  deceased 
persons;  but  it  is  obvious,  in  view  of  the 
provisions  of  the  29th  and  30th  sections,  and 
the  entire  absence  of  any  provision  for  the 
husband,  that  they  were  not  intended  to  ap- 
ply to  the  estates  of  married  women  leaving 
surviving  husbands,  but  to  remove  all  doubt  ' 
the  79th  section  was  enacted,  expressly  ex- 
empting such  estates  from  their  operation, 
and  declaring  that  their  husbands  ^may  de- 
mand, recover,  and  enjoy'  such  estates,  as 
they  are  entitled  by  the  rules  of  the  c<»nmoii 
law."  Section  79,  referred  to,  is  the  clause 
of  the  statute  of  1813  as  above  quoted.  Then 
after  pointing  out  that  the  amendment  of 
1867  applied  only  when  the  deceased  wife 
left  descendants,  the  court  referred  to  the 
statute  of  1848  and  1849  giving  the  wife  the 
separate  estate  in  her  personal  property,  and 
said:  "The  statutes  of  1848  and  1849  did 
not  affect  this  right.  Those  statutes  gave 
the  wife  control  of  her  separate  estate,  with  * 
power  of  testamentary  aisposition  during 
her  life ;  but,  if  ^he  died  intestate,  the  rights 
of  her  husband,  as  her  successor,  are  not  af- 
fected. They  prevent  the  husband  from  re- 
covering possession  and  acquiring  title  dur- 
ing coverture,  but  they  do  not  prevent  ad- 
ministration by  him,  and  consequent  enjoy- 
ment of  the  property,  upon  the  death  of  the 
wife.  He  has  the  same  rights  to  property 
which  he  cannot  reduce  to  possession  by  rea- 
son of  the  statutes,  that  he  had  to  that  which 
he  did  not  reduce  to  possession  before  the 
statutes  were  passed." 

The  subject  was  again  before  the  court  in 
Jfobins  V.  McClure,  100  N.  Y.  328,  53  Am. 
Rep.  184,  3  N.  £.  (363,  and  it  was  then  held 
that  what  was  said  in  liarnea  v.  Undertoood, 
47  N.  Y.  351,  to  the  effect  that  the  husband 
derived  his  title  to  the  personal  property  left 
by  his  deceased  wife  by  virtue  of  his  right  to 
administer,  was  not  in  accord  with  the  form- 
er decision  of  that  court,  and  was  not  ap- 
proved. The  court  said:  "The  rule  of  the 
common  law,  which  authorized  the  husband 
to  hold  the  property  of  his  wife,  by  virtue 
of  administration,  has  been  extended  in  this 
state,  so  as  to  entitle  him  to  hold  the  same 
also  by  virtue  of  his  marital  rights,  and 
numerous  cases  sustain  this  doctrine." 

Then  follows  a  discussion  in  which  it  is 
shown  that  while  the  husband  has  the  right 
to  administer,  his  title  to  the  property  does 
not  depend  on  his  doing  so,  but  exists  jure 
mariti,  even  in  spite  of  administration  by 
another.  The  court  then  concludes  that  the 
married  woman's  statutes  of  1848  and  1849 
made  no  change  in  the  husband's  common- 
law  rights  to  her  personal  property  left  at 
her  death,  and  that  he  took  it,  not  by  virtue 
of  his  right  to  administer,  not  by  way  of  suc- 
cession, and  not  bv  force  of  any  statute  of 
distribution,  but  by  rforce  ,of  fthp  common 
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law,  which  gave  him  title  jure  mariti  to  his 
wife's  personal  property. 

If,  therefore,  we  are  to  follow  the  decisions 
of  the  New  York  court  of  appeals  to  which 
we  are  referred,  in  order  to  adjudge  the  ap- 
pellant entitled  to  the  estate  in  question  we 
must  hold  that  by  virtue  of  his  marriage  in 
Missouri  he  acquired  title  to  all  her  personal 
property,  subject  only  to  her  right  to  the 
sole  use  and  disposal  of  it  during  her  life, 
and  independent  of  our  statutes  directing 
the  distribution  of  estates  of  intestates. 
Our  married  woman's  statute  makes  no  ex- 
ception in  favor  of  a  nonresident  husband. 
If  the  appellant  in  this  case  by  his  marriage 
acquired  such  a  title  to  his  wife's  personal 
property  every  husband  marrying  in  this 
state  a  woman  with  personal  property  ac- 
quires a  like  right.  This  court  has  never 
yet  put  such  a  construction  on  our  married 
woman's  act.  When  a  married  woman  dies 
intestate  leaving  personal  property  that  she 
had  held  in  her  lifetime  as  her  statutory 
separate  estate,  it  passes  to  her  administra- 
tor, and  is  distributed  on  final  settlement  ac- 
cording to  the  same  statutes  that  direct  the 
course  of  distribution  of  any  other  intestate's 
estate. 

Kev.  Stat.  1899,  §  254,  above  quoted,  and 
on  which  the  appellant  relies,  by  its  very 
terms  applies  only  to  property  that  belonged 
to  the  intestate  in  his  lifetime,  and  which 
becomes  on  final  settlement  a  subject  of  dis- 
tribution according  to  the  laws  directing  the 
course  of  distribution  of  such  estates.  It 
was  enacted  long  before  we  had  a  statute 
taking  away  the  husband's  common-law 
marital  rights  to  his  wife's  personal  proper- 
ty, and  therefore  did  not  contemplate  the 
wife's  peculiar  estate.  It  directs  that  when 
the  estate  i6  ready  for  distribution  it  shall 
be  distributed  according  to  the  laws  of  the 
state  or  country  of  which  the  intestate  was 
an  inhabitant.  But  in  this  case,  if  the  in- 
testate was  an  inhabitant  of  New  York,  we 
cannot  distribute  her  estate  according  to  the 
laws  of  that  state  because  under  the  laws  of 
that  state  the  statute  of  distributions  does 
not  apply  to  the  estate  of  a  married  woman 


dying  without  descendants.  For  th^  rvjaon 
that  under  the  law  of  that  state  there  wa» 
no  estate  to  distribute,  it  belonged  to  the 
surviving  husband  by  his  oommon-law  mari- 
tal rights.  To  give  §  254  application  to  thia 
case,  we  must  construe  it  as  referring,  not 
to  the  foreign  statute  of  distributions,  but 
to  the  foreign  law  regulating  the  respective 
rights  of  husband,  and  wife  incident  to  mar- 
riage. And  we  must  say,  also,  that  it  modi- 
fies the  effect  of  our  statute  relating  to  the 
separate  property  of  married  women.  If  we 
are  to  recognize  that  a  citizen  of  New  York 
raairying  in  this  state  acquires,  by  virtue  of 
his  marriage,  the  interest  in  his  wife's  es- 
tiite  owned  here  that  he  would  have  acquired 
if  he  had  married  in  his  own  state  a  wife 
owning  like  property  there,  we  would  also 
have  to  recognize  the  absolute  rights  of  a 
husband  coming  from  a  state  or  country 
where  the  common  law  on  the  subject  was- 
unabridged.  We  do  not  recognize  any  such 
qualification  of  the  rights  of  married  women 
under  our  statute.  Since,  therefore,  the  hus- 
band did  not,  by  virtue  of  his  marriage  here,, 
acquire  such  title  to  his  wife's  personal 
property  as  he  would  have  acquired  to  such 
property  in  New  York  if  they  had  been  mar- 
ried there,  and  since  there  is  no  statute  of 
distributions  in  New  York,  by  which  he  cai» 
take  the  estate,  he  has  no  title  to  it.  Sec- 
tion 254i^  above  quoted,  is  but  a  legislative 
expression  of  a  well-recognized  rule  of  pri- 
vate international  law,  but  since  we  find  no 
foreign  law  to  govern  the  case  in  hand,  that 
statute  has  no  application,  and  we  must  ad- 
minister the  estate  according  to  our  own 
statutes. 

There  are  other  questions  discussed  in  the 
briefs,  but  as  the  proposition  above  consid- 
ered disposes  of  the  whole  case  there  will  be 
no  necessity  for  deciding  them. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

All  concur. 

Petition  for  rehearing  denied  June  12,. 
1901. 


NEW  YORK  COURT  OF  APPEALS. 


Alexander  J.  PORTER,  Reapt.y 

TRADERS'  INSURANCE  COlViPANY  of 
Chicago,  Illinois,  Appt. 

(164  N.  Y.  504.) 

1.  A  flndinar  of  the  trial  court  on  tlie 
qaeMtiou  vrlietlier  or  not  a  refusal  to 
ans-vrer  as  to  the  cost  of  insured  property 
will  prevent  recovery  on  an  insurance  policy 
which  requires  the  insured  to  submit  to  an 


examination  will  not  be  reviewed  by  the  court 
of  appeals,  since  it  is  a  finding  on  a  questioD 
of  fact,  or  a  mixed  question  of  law  and  fact. 
2.  The  refusal  of  the  assured  to  state 
'What  he  paid  for  an  Insured  -ressel 
does  not  preclude  hJs  recovery  for  the  loss 
thereof  under  a  policy  which  makes  it  a 
condition  of  his  recovery  that  he  shall  sub- 
mit to  examination  under  oath,  and  produce 
all  books  of  account,  bills,  invoices,  and 
vouchers,  and  limits  the  recovery  to  the  act- 
ual cash  value  of  the  property  where  the  evl- 


NoTE. — Duty  of  insured  to  submit  to  examina- 
tion and  furnish  information  to  insurer. 

This  subject  Is  very  closely  related  to  the 
keeping  and  production  of  books,  vouchers,  and 
other  papers,  for  which  see  note  to  Connecticut 
P.  Ins.  Co.  v.  Jeary  (Neb.)  51  L.  R.  A.  098. 

This  note  is  not  Intended  to  cover  false  and 
62  L.  R.  A. 


fraudulent  statements  made  by  the  insured  on 
an  examination,  nor  the  sufficiency  of  the  In- 
formation given,  except  where  the  refusal  to 
give  further  information  Is  Involved.  Nor  does 
It  cover  the  right  of  the  company  to  compel  the 
Insured  to  submit  to  a  discovery,  nor  the  ques- 
tion as  to  waiver  by  the  company  of  the  right 
to  demand  an  examination. 
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dence    shows    that   he   expended    in    repairs 
much  more  than  the  amount  of  the  Insurance. 


(November  20,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  in  favor  of  plain- 
tiff upon  exceptions  ordered  to  be  heard  by 
that  court  in  the  first  instance  which  were 
taken  at  a  Trial  Term  for  Erie  County  in  an 
action  to  recover  the  amount  alleged  to  be 
due  on  a  marine  insurance  policy  by  which 
judgment  was  ordered  for  plaintiff.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Day  A  Romer,  for  appellant: 
The  policy  constitutes  the  contract  between 
the  parties,  and   all  the  terms  and  agree- 
ments therein  contained  must  be  enforced. 


Hicks  ▼.  British  America  Assur.  Co,  162 
N.  Y.  284,  48  L.  R.  A.  424,  56  N.  E.  743. 

The  stipulation  is  a  valid  one.  It  is  one 
for  the  protection  of  the  insurer,  etc. ;  one  in 
the  interest  of  justice  and  fair  dealing.  The 
insurer  may  insist  on  compliance,  and  the 
insured  must  comply  or  give  a  valid  excuse 
therefor. 

Oross  V.  Bt.  Paul  F,  d  M,  Ins.  Co.  22 
Fed.  74;  Dicight  v.  Germania  L.  Ins.  Co.  \0:\ 
N.  Y.  341,  57  Am.  Rep.  729,  8  N.  E.  654; 
Hill  V.  Blake,  97  N.  Y.  216;  JEtna  Ins.  Co. 
v.  People's  Bank,  10  C.  C.  A.  342,  8  Q.  S. 
App.  564,  62  Fed.  222. 

The  question,  "What  did  you  pay  for  the 
William  Harrison?" — ^was  material, relevant, 
and  proper,  and  refusal  to  answer  constitut- 
ed a  bar  to  the  recovery  in  this  case. 

Clafiin  V.  Commonwealth  Ins.  Co.  110  U. 
S.  81,  28  L.  ed.  76,  3   Sup.  Ct.  Rep.  607; 


Validity  of  the  requirement  for  an  ewaminution, 
and  effect  of  refusal. 

A  condition  for  the  examination  of  the  In- 
sured, if  required,  Is  generally  considered  valid, 
and  If  the  policy  provides  that  the  loss  shall 
not  be  payable  until  such  examination  is  bad, 
if  required,  submission  thereto  Is  a  condition 
in'ecedent  to  recovery. 

Thus*  Gross  v.  St.  Paul  F.  &  M.  Ins.  Co.  22 
Fed.  74,  holds  that  a  stipulation  that  the  In- 
sured shall  submit  to  an  examination,  or  exami- 
nations under  oath,  and  that  a  refusal  to  do  so 
shall  cause  a  forfeiture  of  the  policy,  is  valid. 

And  Flelsch  v.  Insurance  Co.  of  N.  A.  68  Mo. 
App.  696,  holds  that  a  condition  for  personal 
examination  of  the  insured  Is  reasonable,  even 
to  the  extent  that  Its  violation  works  an  ab- 
solute forfeiture. 

And  Phillips  V.  Protection  Ins.  Co.  14  Mo. 
220,  holds  that  the  refusal,  without  excuse  or 
Justification,  to  submit  to  an  examination 
would  prevent  recovery  where  the  policy  re- 
quired the  assured  to  submit  thereto  If  re- 
quired, and  provided  that  until  such  examina- 
tion Is  had  the  loss  Is  not  payable.  The  court, 
however,  held  in  this  case  that  the  question 
as  to  the  safflclency  of  the  excuse  of  the  In- 
sured for  not  appearing  at  the  examination 
should  have  been  submitted  to  the  Jury. 

In  Fire  Ins.  Cos.  v.  Felrath,  77  Ala.  194,  54 
Am.  Rep.  68,  the  policy  contained  among  other 
stipulations  one  that  the  Insured  should  submit 
himself  to  examination  under  oath  If  desired. 
The  insured  fled  the  state  at  the  time  of  the 
fire.  The  court  recites  several  requirements  of 
the  policy  which  were  omitted,  among  them  the 
failure  of  the  Insured  to  submit  himself  to 
examination  when  required,  and  states  that 
such  omissions  were  fatal  to  recovery  unless 
the  requirements  were  waived. 

Many  cases  holding  that  It  Is  necessary  to 
produce  books,  vouchers,  and  other  papers.  If 
required,  before  recovery  can  be  had  on  the  pol- 
icy may  be  found  In  the  note  to  Connecticut  F. 
Ins.  Co.  ▼.  Jeary  (Neb.)  61  L.  B.  A.  698,  re- 
ferred to  above. 

On  the  other  hand.  In  ^tna  Ins.  Co.  ▼.  Sim- 
mons, 49  Neb.  811,  69  N.  W.  125,  the  writer 
of  the  opinion,  while  stating  that  the  question 
whether  the  refusal  to  comply  with  such  a  re- 
quirement was  a  defense  was  not  decided,  stated 
that  he  himself  did  not  think  that  It  was. 

And  Weide  v.  Germania  Ins.  Co.  1  Dill.  441, 
Fed.  Cas.  No.  17,368,  holds  that  a  refusal  to  an- 
swer material  questions  does  not  cause  a  for- 
feiture, but  simply  causes  the  loss  not  to  be 
payable  till  the  examination  Is  submitted  to 
or  the  answer  given. 
62  L.  R,  A. 


And  Commercial  Bank  v.  Fire  Ins.  Co.  84 
Wis.  12,  54  N.  W.  109,  holds  that  the  company 
cannot  ask  for  a  forfeiture  of  the  policy  on  the 
ground  of  the  refusal  of  the  insured  to  submit 
to  examination,  in  an  action  on  a  settlement 
agreed  on  between  the  Insured  and  the  company. 

And  In  McGraw  v.  Germania  F.  Ins.  Co.  64 
Mich.  14:J,  19  N.  W.  927,  the  court  remarks 
that  a  provision  for  examination  apart  from 
all  persons  except  the  attesting  magistrate  Is 
very  unusual,  and  that  It  Is  questionable  if  it 
is  not  void  as  against  public  policy. 

And  POBTKR  V.  Tbai>eks'  Ins.  Co.  holds  that 
the  refusal  of  the  Insured  to  state  the  amount 
paid  by  him  for  the  vessel  Insured  would  not 
prevent  a  recovery  where  It  appeared  that  after 
the  purchase  he  had  expended  for  repairs  much 
more  than  the  amount  of  insurance. 

Buffloienep  of  the  demand. 

The  usual  provision  In  Insurance  policies  is 
that  the  Insured  will  submit  to  an  examination 
*Mf  required,'*  and  the  courts  hold  generally 
that  In  such  case  there  shall  be  such  a  demand 
that  the  Insured  shall  know  that  the  company 
Intends  to  insist  on  the  requirement. 

Thus,  State  Ins.  Co.  v.  Maackens,  38  N.  J.  L. 
564,  holds  that  under  such  a  provision  the  In- 
sured is  not  required  to  submit  to  an  examina- 
tion by  mere  Informal  declarations  or  conversa- 
tions of  the  officers  of  the  company  that  they 
desire  to  have  such  examination. 

And  in  McGraw  v.  Germania  F.  Ins.  Co.  64 
Mich.  145,  19  N.  W.  927,  the  court  holds  that 
the  mere  expression  of  a  *'desire*'  that  the  In- 
sured shall  submit  to  an  examination  Is  Insuffi- 
cient. 

And  Aetna  Ins.  Co.  v.  Simmons,  49  Neb.  811, 
69  N.  W.  126,  holds  that  a  statement  that  the 
compainy  desires  the  Insured  to  submit  to  an 
examination,  and  a  request  that  he  shall  name 
a  convenient  date  at  which  he  will  be  prepared 
to  do  so,  without  naming  any  place.  Is  not  such 
a  demand  as  puts  him  in  default,  where  the  pol- 
icy provides  for  an  examination  at  such  reason- 
able place  as  shall  be  designated  by  the  com- 
pany. 

An  Insured  Is  under  no  obligation  to  submit 
to  an  exf^.minatlon  demanded  by  the  adjuster, 
where  he  has  not  been  notified  that  such 
adjuster  has  been  named  by  the  company  to 
take  the  examination,  under  a  provision  in  the 
policy  requiring  him  to  submit  to  examinations 
under  oath  by  any  person  "named"  by  the  com- 
pany. Scottish  Union  &  Nat.  Ins.  Co.  v.  Keene, 
85  Md.  263,  37  Atl.  33. 

Where  the  pollcy^^|rovl^g8  (t^^  Insured 
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Gross  ▼.  St.  Paul  F.  d  M.  Ins.  Co,  22  Fed. 
74;  Wells  v.  Kelsey,  37  N.  Y.  143;  Hoffman 
Conner,  76  N.  Y^.  121;  Chiiterman  v.  Liver- 
pool, 2V.  y.  d  P.  8.  8.  Co.  83  N.  Y.  358;  Par- 
nwnter  v.  Fitzpatricky  135  N.  Y.  190,  31  N. 
E.  1032;  Haicver  v.  Bell,  141  N.  Y.  140,  30 
N.  E.  6;  Re  Johnston,  144  N.  Y.  563,  39  N. 
E.  643. 

Mr.  John  M.  Hnll  for  respondent: 
There  is  a  distinction  between  conditions 
which  antedate  a  loss  and  those  relating  to 
the  preliminary  steps  to  be  taken  to  bind 
the  company  after  a  loss  baa  actually  oc- 
curred. 

Solomon  v.  Continental  F.  Ins.  Co.  160  N. 
Y.  595,  46  L.  R.  A.  682,  55  N.  E.  279;  Mc- 
Nally  V.  Phoenix  Ins.  Co.  137  N.  Y.  389,  33 
N.  E.  475;  Paltrovitch  v.  Phoenix  Ins.  Co, 
143  N.  Y.  73,  25  L.  R.  A.  198,  37  N.  E. 
639 ;  Sergent  v.  Liverpool  d  L.  d  O.  Ins.  Co. 


155  N.  Y.  349,  49  N.  E.  935;  Matthews  ▼. 
American  Cent.  Ins.  Co.  154  N.  Y.  449,  39 
L.  R.  A.  433,  48  N.  E.  751. 

When  liability  has  become  fixed  by  the 
capital  fact  of  loss  within  the  range  of  the 
responsibility  assumed  in  the  contract, 
courts  are  reluctant  to  deprive  the  insured 
of  the  benefit  of  that  liability  by  any  narrow 
or  technical  construction  of  the  conditions 
and  stipulations  which  prescribe  the  formal 
requisities  by  means  of  which  this  accrued 
right  is  to  be  made  available  for  his  indem- 
nification. 

Sergent  v.  Liverpool  d  L.  d  O.  Ins.  Co.  155 
N.  Y.  349,  49  N.  E.  935 ;  Darrow  v.  Family 
Fund  8oc.  116  N.  Y.  537,  6  L.  R.  A.  495,  22 
N.  E.  1093;  Hitchcock  v.  North  Western 
Ins.  Co.  20  X.  Y.  69;  Griffey  y,  New  York 
Cent,  Ins.  Co.  100  N.  Y.  417,  53  Am.  Rep. 


shall  Bubmit  to  examination  under  oath  by  the 
agent  or  the  attorney  of  the  company,  an  an- 
fiwer  alleging  refusal  to  submit  to  such  examina- 
tion, without  alleging  by  whom  the  request 
was  made,  is  insutficient,  as  no  one  but  the 
agent  or  attorney  is  entitled  In  such  case  to 
xnalce  the  demand.  Aurora  F.  Ins.  Co.  v.  John- 
son, 46  Ind.  315. 

A  request  by  the  company  to  the  attorney 
for  the  Insured  that  he  have  the  Insured  swear 
to  a  statement  to  be  made  out  by  the  attorney 
is  insufficient,  where  the  policy  provides  for  an 
examination  of  the  Insured  by  the  company  or 
its  agent.  Dougherty  v.  German-American  Ins. 
Co.  67  Mo.  App.  526. 

Western  Assur.  Co.  v.  Ackerman,  2  Pennyp. 
144,  holds  that  the  fact  that  the  husband  and 
agent  of  the  Insured  when  asked  by  the  insur- 
ance agent  to  produce  her,  as  the  company 
wished  to  transact  its  business  with  her,  said 
that  he  would  do  Just  as  well,  and  that  the 
•company  and  Its  agent  could  not  see  the  in- 
sured, and  that  if  they  did  she  didn't  know 
anything  about  the  matter  and  wouldn't  give 
them  any  information,  is  no  evidence  that  she 
refused  to  submit  to  an  examination. 

But  in  Harris  v.  Phcenix  Ins.  Co.  35  Conn. 
310,  the  insurance  company  was  not  satisfied 
with  the  proofs  of  loss  furnished,  and  imme- 
diately required  that  the  assured  should  submit 
to  an  examination  and  used  due  diligence  to 
notify  him  of  such  requirement,  but  were  un- 
.ible  to  find  him,  and  the  court  held  that  in  such 
case  there  could  be  no  recovery  by  his  factoriz- 
ing creditor  by  whom  the  action  was  brought. 

The  question  of  waiver  of  the  right  to  in- 
-slst  on  an  examination  by  falling  to  make  any 
demand  therefor  is  not  covered  by  this  note. 

Place  of  eofamination. 

The  place  where  the  loss  occurs  Is  the  proper 
til&ce  for  the  examination,  and  neither  the  in- 
surance company  nor  the  insured  have  the  right 
to  demand  that  it  shall  take  place  elsewhere. 

Thus,  American  Cent.  Ins.  Co.  v/  Simpson,  43 
111.  App.  98,  holds  that  an  Insurance  company 
cannot  require  the  Insured  to  bring  his  books 
.and  go  to  the  office  of  the  company  In  another 
state  and  there  be  subjected  to  an  examination 
under  oath. 

And  Murphy  v.  Northern  British  &  Mercan- 
tile Co.  61  Mo.  App.  323.  holds  that  under  a 
provision  that  the  Insured,  if  required,  shall 
produce  for  examination  all  books  of  account, 
etc.,  "at  such  reasonable  place  as  shall  be  des- 
ignated" by  the  Insurance  company,  the  Insured 
•cannot  be  required  to  produce  the  books,  etc, 
£2  L.  R.  A. 


at  a  place  some  miles  from  that  where  the  loss 
occurred,  where  the  place  ot  the  loss  Is  as  con- 
venient for  the  Insurance  agent. 

And  in  Fleisch  v.  Insurance  Co.  of  N.  A.  58 
Mo.  App.  596,  the  policy  contained  no  provision 
as  to  the  place  for  the  examination,  and  the 
insured,  who  resided  In  New  York,  demanded 
that  the  examination  should  l>e  held  in  that 
city.  The  court,  however,  held  that  the  place 
of  the  location  of  the  business  and  of  the  loss 
In  Missouri  was  the  proper  place  for  the  ex- 
amination, and  that  it  was  the  duty  of  the  in- 
sured to  submit  himself  to  examination  there, 
— especially  as  he  was  in  that  place  at  the  time 
of  the  fire. 

Manner  of  examination ;  right  to  have  attomeif 
present. 

The  Insured  Is  entitled  to  have  his  attorney 
present  at  the  examination,  or  to  consult  him 
before  subscribing  his  name  thereto. 

Thus,  American  Cent.  Ins.  Co.  v.  Simpson, 
43  111.  App.  98,  holds  that  the  Insured  Is  Justi- 
fied in  refusing  to  submit  to  such  examination 
where  he  Is  denied  the  privilege  of  having  his 
attorney  present  with  him. 

And  Thomas  ▼.  Burlington  Ins.  Co.  47  Mo. 
App.  169,  holds  that  under  a  provision  that  the 
Insured,  If  required,  shall  submit  to  an  exami- 
nation under  oath,  and  that  refusal  to  do  so 
will  forfeit  the  policy,  the  Insured  is  not  re- 
quired to  submit  to  a  private  examination  from 
which  his  attorney  shall  be  excluded. 

And  In  McGraw  v.  Germania  F.  Ins.  Co.  64 
Mich.  145,  19  N.  W.  927,  the  court  remarked 
that  a  provision  for  examination  If  required 
apart  from  all  persons  except  the  attesting 
magistrate  Is  very  unusual,  and  that  It  Is  ques- 
tionable if  it  Is  not  void  as  against  public  pol- 
icy. 

And  Grigsby  v.  German  Ins.  Co.  40  Mo.  App. 
276,  holds  that  while  the  Insured  should  sub- 
scribe his  name  to  the  examination  when  re- 
quired by  the  policy,  unless  there  Is  some  good 
reason  for  refusing,  he  Is  entitled  to  a  reason- 
able time  to  consult  his  attorney  before  doing 
so. 


Swousea  for  failure  to  submit  to  eaamination 
or  to  answer  questions. 

Inability  to  furnish  the  Information  asked 
because  of  the  loss  or  destruction  of  books  and 
papers  from  which  It  might  be  obtained  excuses 
the  failure  to  furnish  It.  I      r\r^nl^ 
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202,  3  N.  E.  309;  Bchmieder  v.  Kingsley,  6 
Misc.  107,  26  N.  Y.  Supp.  31. 

The  defense  stands  solely  upon  a 
technicality  without  substance  or  merit.  It 
seeks  to  avoid  the  payment  of  a  just  debt, 
because  of  a  refusal  to  answer  a  question, 
which,  under  the  evidence  in  this  case,  had 
no  materiality. 

Titua  V.  Glens  Falls  Ins,  Oo.  81  N.  Y.  410. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  on  a  policy  of  fire  in- 
surance issued  by  the  defendant  on  the  7  th 
day  of  August,  1896,  to  the  firm  of  Sloan  & 
Cowles,  then  owners  of  the  steamer  William 
Harrison,  whereby  it  insured  that  vessel 
against  loss  or  damage  by  fire  in  the  sum  of 
$2,500.  It  was  totally  destroyed  by  fire  on 
the  7  th  day  of  October  following,  and  subse- 
quently the  interest  of  the  insured  in  the 
policy  was  assigned  to  the  plaintiff.    At  the 


trial  both  parties  moved  for  the  direction  of 
a  verdict,  and  the  court  made  a  direction  for 
the  plaintiff  for  the  amount  claimed,  and  or- 
dered the  defendant's  exceptions  to  be  heard 
in  the  first  instance  at  the  appellate  division. 
That  court  overruled  the  exceptions,  denied 
a  motion  for  a  new  trial,  and  ordered  judg- 
ment for  the  plaintiff  on  the  verdict.  The 
only  question  of  law  presented  arises  upon 
the  following  provisions  contained  in  the  pol- 
icy: "The  insured,  as  often  as  required, 
shall  exhibit  to  any  person  designated  by 
this  company  all  that  remains  of  any  prop- 
erty herein  described, and  submit  to  examina- 
tion under  oath,  by  any  person  named  by  this 
company,  and  subscribe  the  same,  and,  as 
often  as  required,  shall  produce  for  examina- 
tion all  bodes  of  account,  bills,  invoices,  and 
other  vouchers  or  certified  copies  thereof,  if 
originals  be  lost,  at  such  reasonable  place  aa 
may  be  designated  by  this  company  or  its 
representatives,   and   shall   permit  extracts 


People's  F.  Ins.  Co.  v.  Pulver,  127  111.  246, 
20  N.  E.  18,  holds  that  an  Insured  who  fur- 
nishes as  specific  a  statement  as  Is  within  his 
power  because  of  the  destruction  of  his  books 
and  other  papers  does  all  that  is  required  of 
him. 

And  Bassell  ▼.  American  F.  Ins.  Co.  2 
Hughes,  531,  Fed.  Cas.  No.  1,004,  holds  that 
the  insured  will  not  be  required  to  furnisb  a 
detailed  statement  of  the  particulars  of  his 
loss  where  he  is  prevented  from  doing  so  by  the 
consumption  of  bis  Invoices  by  the  fire. 

And  Scottish  Union  &  Nat.  Ins.  Co.  v.  Keene, 
85  Md.  263,  37  Atl.  33.  holds  that  the  fact 
that  the  insured  is  unable,  from  the  loss  of  his 
books  by  the  fire,  to  state  the  quantity  or  de- 
scription of  goods  carried  by  him  and  destroyed 
by  the  fire,  will  not  prevent  a  recovery. 

Phillips  V.  Protection  Ins.  Co.  14  Mo.  220, 
holds  that  the  failure  of  the  insured  to  appear 
on  the  time  fixed  by  the  company  for  the  ex- 
amination could  not  be  held  unjustifiable  as 
matter  of  law,  where  at  the  time  the  demand 
for  the  examination  was  served  he  was  on  his 
way  to  the  train  with  a  sick  child  whom  he  was 
taking  to  another  climate  under  medical  advice. 

As  to  the  Inability  to  furnish  books  and 
papers  when  required,  see  note  to  Connecticut 
F.  Ins.  Co.  V.  Jeary  (Neb.)  61  L.  R.  A.  608, 
above  referred  to. 

What  questions  m'ust  te  answered. 

The  insured  is  not  required  to  answer  im- 
material questions. 

Thus,  Titus  V.  Glens  Falls  Ins.  Co.  81  N.  Y. 
410,  holds  that  a  provision  that  the  insured 
will,  if  required,  submit  to  an  examination  un- 
der oath  does  not  bind  him  to  answer  questions 
which  have  no  material  bearing  on  the  insur- 
ance and  the  loss,  and  he  is  Justified  in  refusing 
to  do  so. 

And  Republic  F.  Ins.  Co.  v.  Welde,  14  Wall. 
375,  20  L.  ed.  894,  holds  that  a  refusal  to  an- 
swer questions  as  to  the  amounts  for  which 
the  insured  had  settled  with  other  companies 
does  not  prevent  recovery,  as  they  are  not 
pertinent  to  the  loss. 

And  Porter  v.  Traders'  Ins.  Co.  holds  that 
a  refusal  to  state  the  amount  paid  by  the  in- 
sured for  the  insured  vessel  does  not  preclude 
recovery,"  whei-e  he  had.  after  the  purchase,  ex- 
pended mnch  more  in  repairs  than  the  amount 
of  the  insurance,  as  in  such  case  the  amount 
paid  for  the  vessel  cannot  be  held  to  be  mate- 
rial. 
52  L.  R.  A. 


But  Fawcett  v.  Liverpool,  L.  &  G.  Ins.  Co. 
27  U.  C.  Q.  B.  226,  holds  that  the  refusal  to 
furnish  a  certificate  of  a  builder  as  to  the  value 
of  the  house  destroyed  will  prevent  recovery 
under  a  provision  that  the  insured  shall  furnish 
such  other  evidence  as  the  directors  may  rea« 
sonably  require. 

Numher  of  examinations. 

In  Bonner  ▼.  Home  Ins.  Co.  IS  Wis.  677,  the 
policy  provided  that  the  insured  should,  if  re- 
quired, submit  to  an  ''examination  under  oath 
and  subscribe  the  same"  and  that  until  such 
examination,  if  required,  the  loss  should  not  be 
payable.  The  examination  was  required,  and 
was  had  in  part,  and  reduced  to  writing  but  not 
subscribed :  and  the  examination  was  then, 
without  objection  by  the  insured,  adjourned  for 
two  weeks,  at  which  time  the  insured  refused 
to  submit  to  further  examination  or  to  subscrllM 
that  already  taken,  and  the  court  held  that  an 
action  commenced  soon  thereafter  was  prema- 
ture. 

But  in  Moore  ▼.  Protection  Ins.  Co.  20  Me. 
07,  48  Am.  Dec.  514,  under  a  similar  provision, 
the  court  held  th.it  the  insured  could  not  be  sub- 
jected to  a  second  examination  as  a  c(mditIon 
precedent  to  the  right  of  recovery  after  having 
once  been  fully  examined,  at  which  time  he 
fully  ans^rered  all  que:3tlons  put  to  him,  even 
though  he  had  consented  to  submit  to  a  second 
examination. 

Summary. 

The  provision  for  the  examination  of  the  in- 
sured, if  required,  is  a  customary  one,  and  is 
generally  held  to  bo  valid ;  but  he  will  not  be 
required  to  submit  to  an  examination  apart 
from  his  attorney.  If  the  policy  provides  that 
the  loss  shall  not  be  payable  until  such  exami- 
nation Is  had.  If  required,  or  that  a  refusal  to 
sabmlt  thereto  shall  cause  a  forfeiture  of  the 
policy,  such  refusal  will  prevent  a  recovery  un- 
less the  requirement  has  been  waived  or  excused 
in  some  manner,  though  the  insured  will  not 
be  required  to  answer  immaterial  questions. 
A  demand  for  the  examination  sufficient  to  ap- 
prise the  insured  that  the  requirement  will  be 
insisted  on  is  necessary,  however,  and  the  ex- 
amination must  be  held  at  the  place  where  the 
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and  copies  thereof  to  be  made.  No  suit  or 
action  on  this  policy  for  the  recovery-  of  any 
claim  shall  be  sustainable  in  any  court  of  law 
or  equity  until  after  full  compliance  by  the 
insured  with  all  the  foregoing  requirements, 
nor  unless  commenced  within  twelve  months 
next  after  the  fire.  This  policy  is  made  and 
accepted  subject  to  the  foregoing  stipulations 
and  conditions." 

The  defendant  caused  written  notice  to  be 
served  on  Sloan  &  Cowles  on  the  17th  of  De- 
cember, 1896,  to  appear  for  examination  be- 
fore a  person  nam^  in  the  notice  on  that 
day  at  10  o'clock  in  the  forenoon  at  a  place 
designated.  Both  parties  appeared  in  com- 
pliance with  the  notice,  and  were  sworn  and 
examined  by  counsel  who  appeared  for  the 
defendant.  It  is  admitted  that  they  com- 
plied in  all  respects  with  the  provisions  of 
the  policy  referred  to,  except  in  one  particu- 
lar. They  refused  to  answer  the  following 
question  propounded  to  each  of  them  in  the 
course  of  the  examination,  "How  much  was 
paid  for  the  steamer?"  The  failure  to  an- 
swer this  question  is  interposed  as  a  defense 
by  the  answer,  and  is  the  only  defense  in- 
sisted upon  here. 

The  burden  was  upon  the  defendant  to 
show  that  the  insured  violated  the  conditions 
of  the  policy  in  some  substantial  and  mate- 
rial particular.  It  was  stipulated  in  the  pol- 
icy that  the  defendant  should  not  be  liable 
beyond  the  actual  cash  value  of  the  property 
at  the  time  of  the  loss,  and  that  such  loss 
should  be  ascertained  according  to  such  ac- 
tual cash  value,  and  in  no  event  should  it  ex- 
ceed the  then  cost  of  replacing  the  same. 
The  steamer  was  about  thirty  years  old,  but 
had  been  repeatedly  repaired  and  practically 
rebuilt,  including  the  engine,  boiler,  and  ma- 
chinery. The  plaintiff  purchased  the  boat 
some  time  prior  to  1896  at  a  receiver's  sale, 
with  other  property,  and  sold  her  to  the  in- 
sured in  May,  1896,  taking  back  a  mortgage, 
to  which  the  insurance  was  collateral. 

The  question  is  whether  upon  an  inquiry 
with  respect  to  the  actual  cash  value  of  the 
steamer  at  the  time  of  the  trial  the  price 
paid  by  the  insured  before  the  insurance  was 
effected  under  the  circumstances  stated,  was, 
as  matter  of  law,  a  material  inquiry  under 
any  and  all  circumstances.  In  an  inquiry 
concerning  the  value  of  personal  property  at 
a  given  time  the  price  paid  by  the  owner  is 
sometimes,  but  not  always,  material.  It  de- 
pends on  the  nature  *of  the  property  and  its 
condition  when  purchased,  compared  with  its 
condition  afterwards.  There  are  certain  ar- 
ticles that  have  a  standard  price  in  the  mar- 
ket, not  subject  to  much  fluctuation,  and  oth- 
er things  that  have  no  market  value  at  all. 
In  this  case  it  is  undisputed  that  the  insured 
expended  $3,500  on  the  vessel  after  they  be- 
came the  owners  or  procured  the  insurance. 
I  do  not  think  that  it  can  be  held  as  matter 
of  law  that  the  price  paid  for  the  steamer 
in  question,  under  the  circumstances,  and  be- 
fore the  extensive  repairs  were  made,  was  a 
material  fact  bearing  on  the  actual  cash 
value  at  the  time  of  the  fire.  The  most  that 
can  be  said  about  such  a  contention  is  that 
fell  eh  an  inquiry  may  be  material  according 
62  L.  R.  A. 


to  the  facts  and  circumstances  of  the  case. 
Gray  v.  Central  R.  Co,  167  N.  Y.  483,  62  N. 
E.  666.  It  follows  that  the  question  whether 
the  inquiry  made  at  the  examination,  and 
which  the  insured  declined  to  answer,  was 
material  or  otherwise,  was  not  a  pure  ques- 
tion of  law,  but  one  of  fact,  since  its  im- 
portance must  always  vary  with  circum- 
stances; and  being  a  question  of  fact,  or  a 
mixed  question  of  law  and  fact,  the  finding 
of  the  trial  court  in  favor  of  the  plaintiff 
cannot  be  disturbed  in  this  court.  Both  sides 
requested  the  direction  of  a  verdict,  and 
therefore  all  questions  in  the  case  were  sub- 
mitted to  the  trial  judge  for  decision. 

The  defendant  offer^  no  evidence  at  the 
trial  as  to  the  value  of  the  steamer  at  the 
time  of  the  fire,  or  as  to  the  price  paid  for 
her  by  the  insured,  but  rested  tne  defense  en- 
tirely upon  the  refusal  to  answer  the  ques- 
tion. If  the  same  question  had  been  pro- 
pounded to  the  same  person  at  the  trial,  and 
the  answer  excluded  by  the  court,  the  ruling 
would  not  require  a  reversal  of  the  judg- 
ment, since  the  inquiry  was  not  so  material 
nor  the  ruling  of  such  a  character  as  to  con- 
stitute legal  error,  and  it  could  not  have  been 
more  material  on  the  extrajudicial  examina- 
tion than  it  would  have  been  at  the  trial. 
On  an  issue  concerning  the  value  at  a  given 
time,  of  personal  property,  such  as  a  steam- 
boat that  had  been  long  in  use,  the  price  paid 
at  some  remote  period  of  time,  under  excep- 
tional circumstances,  and  when  it  appears 
that  it  was  subsequently  repaired  and 
changed,  is  not,  as  matter  of  law,  necessarily 
admissible.  The  court  might,  in  most  cases, 
admit  or  exclude  such  proof  without  commit- 
ting any  legal  error.  The  party  has  no  ab- 
solute right  in  all  cases  to  such  proof,  and 
the  extent  to  which  he  may  go  in  this  direc- 
tion is  in  most  cases  subject  to  the  discretion 
of  the  trial  judge. 

But  the  question  may  also  be  considered  in 
a  broader  aspect.  The  issue  presented  by  the 
defendant's  answer  in  this  respect  was  that 
there  was,  on  the  part  of  the  insured,  a 
breach  of  the  contract  which  was  a  conclu- 
sive legal  obstacle  to  a  recovery.  It  is  a 
fundamental  principle  in  the  law  of  con- 
tracts that  a  breach  which  will  defeat  a  re- 
covery cannot  be  based  upon  technical  or  lui- 
important  omissions  or  defects  in  the  per- 
formance by  either  party.  When  a  substan- 
tial performance  is  shown,  the  party  claim- 
ing the  benefit  of  the  contract  should  not  be 
defeated  for  the  want  of  a  literal  compliance 
as  to  some  unimpoi-tant  detail,  and  whether 
omissions  or  departures  from  the  strict  let- 
ter are  substantial  or  merely  unimportant 
mistakes  is  generally  a  question  of  fact. 
Millvr  V.  Benjamin,  142  N.  Y.  613,  37  N.  E. 
G31.  The  provison  of  the  contract  as  to 
which  a  breach  is  alleged  is  the  agreement  of 
the  insured  to  "submit  to  examinations  un- 
der oath  by  the  person  named  by  this  com- 
pany." They  did  submit  to  examination. 
It  cannot  be  claimed  that  they  were  bound  to 
answer  every  question  propounded,  however 
irrelevant.  They  were  bound  to  answer  only 
such  as  were  material,  having  in  view  the 
purpose  of  the  condition.    They  had  no  spiide 
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as  to  what  was  or  was  not  material, 
except  their  own  judgment,  actingi  of  course, 
in  good  faith.  Even  if  they  made  a  mistake 
in  deciding  that  the  inquiry  with  respect  to 
the  coat  of  the  steamer  was  not  material,  it 
is  no  ground  for  visiting  them  with  a  for- 
feiture of  all  the  benefits  of  the  contract, 
and  the  principle  above  suggested  should 
apply. 

Finally,  it  should  be  noted  that  the  condi- 
tion alleged  to  have  been  violated  in  this 
case  applied  only  after  the  capital  fact  of  a 
lofi«.  The  object  of  the  provision  was  to 
prescribe  the  manner  in  which  an  accrued 
loss  was  to  be  adjusted  and  ascertained.  The 
liability  of  the  defendant  *  having  become 
fixed  by  the  happening  of  the  event  upon 
which  the  contract  was  to  mature,  conditions 
which  prescribe  methods  and  formalities  for 
ascertaining  the  extent  of  it,  or  for  adjust- 
ing it,  are  not  to  be  subjected  to  any  narrow 
or  technical  construction,  but  construed  lib- 
erally in  favor  of  the  insured.  Solomon  v. 
Continental  F.  Ins.  Co.  160  N.  Y.  695,  46  L. 
R.  A.  682,  55  N.  E.  279;  McVally  v.  Phasnix 
Ins.  Co.  137  N.  Y.  389,  33  N.  E.  475;  Paltro- 
vich  V.  PhcBnix  Ins.  Co.  143  N.  Y.  73,  25 
L.  R.  A.  198,  37  N.  E.  639;  8er- 
gent  v.  Liverpool  d  L.  d  O.  Ins.  Co. 
155  N.  Y.  340,  49  N.  E.  935;  Matthews  v. 
AmeHcan  Cent.  Ins.  Co.  154  N.  Y.  449,  39  L. 
R,  A.  433,  48  N.  E.  751. 

The  judgment  should  he  affirmed,  with 
costs. 

Parker,  Ch.  J.,  and  Bartlett,  Maight, 
Ifartin,  Vans,  and  liandon*  JJ.,  concur. 


Mary  F.  HANNON,  Respt., 

V. 

SIEGEL-COOPER  COMPANY,  Appt. 

(167  N.  Y.  244.) 

Estoppel  to  deny  responsibility  for  the 
acts  of  the  -workman  applies  In  an  action 
of  tort  for  malpractice  of  a  dentist  against 
a  department  store  which  has  represented 
Itself  as  carrying  on  the  dental  business  In 
favor  of  one  who,  relying  on  the  representa- 
tions, employs  the  designated  workman,  and 
is  injured  by  his  negligence  or  incompetence. 

(Jane  4,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  Kings  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  alleged  to  have 
bfen  caused  by  the  malpractice  of  a  dentist 
in  the  employ  of  defendant.  Afflrmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Bom  A  Pntsel,  for  appellant: 

The  relation  of  master  and  servant  did  not 
exist  between  the  defendant  corporation  and 
Dr.  Cooney,  the  dental  operator,  or  between 
the  defendant  and  Dr.  Hayes,  the  employer 
of  (3ooney. 

Butler  V.  Tovmsend,  126  N.  Y.  108,  26  N. 
E.  1017;  Slater  v.  Mersereau,  64  N.  Y.  138; 
Bexamer  v.  Wehh,  101  N.  Y.  883,  54  Am.  Rep. 
703,  4  N.  E.  755;  Stevens  ▼.  Armstrong,  6  N. 
Y.  435;  MoOullough  v.  Shoneman,  105  Pa. 
172,  51  Am.  Rep.  194;  JCing  v.  New  York  C. 
d  H.  R.  R.  Co.  66  N.  Y.  184,  23  Am.  Rep.  37. 

The  plaintiff  has  failed,  (1)  to  establish 
the  elements  of  an  estoppel,  or  (2)  to  show 
that  the  acts  of  defendant  in  holdingf  itself 
out  to  the  world  as  the  proprietor  of  the  den- 
tal department  in  any  way  caused,  or  tended 
to  cause,  any  injury  to  the  plaintiff. 

There  is  a  line  of  cases  where  hirers  of 
wagons  and  horses  represent  to  the  world 
that  they  are  the  owners  thereof,  and  that 
they  also  employ  the  drivers.  And  yet,  if 
the  fact  is  that  the  driver  is  a  servant  of  a 
third  person,  the  hirer  is  not  held  liable  for 
the  negligence  of  the  servant. 

Seaman  v.  Koehler,  122  N.  Y.  646,  25  N. 
E.  858;  Baldwin  v.  Abraham,  57  App.  Dlv. 
67,  67  N.  Y.  Supp.  1079;  Diel  v.  Zeltner 
Brewing  Co.  30  App.  Div.  291,  51  N. 
Y.  Supp.  930;  Thiry  v.  Taylor  Brew- 
ing d  Malt  Co.  37  App.  Div.  391,  56  N.  Y. 
Supp.  85 ;  Hodgson  v.  Conklin,  50  App.  Div. 
604,  64  N.  Y.  Supp.  76. 

Before  a  party  can  be  estopped  by  what  he 
has  said  from  asserting  the  truth,  it  must 
appear  that  the  person  claiming  the  estoppel 
has  acted  or  rested  upon  his  statements,  so 
that  he  will  suffer  harm  if  they  are  not  con- 
clusively held  to  be  true. 

Wineger  v.  Fowler,  82  N.  Y.  315;  McMas- 
ter  V.  Insurance  Co.  of  N.  A.,  55  N.  Y.  222, 
14  Am.  Rep.  239;  Shapley  v.  Abbott,  42  N. 
Y.  443,  1  Am.  Rep.  548;  Payne  v.  Bumham, 
62  N.  Y.  69 ;  Thompson  v.  Simpson,  128  N. 
Y.  270,  28  N.  E.  627 ;  Broton  v.  Bowen,  30  N. 
Y.  519;  Brookhaven  v.  Smith,  118  N.  Y. 
634,  7  L.  R.  A.  755,  23  N.  E.  1002;  Dater  v. 
Willson,  36  Hun,  546;  Wilcox  v.  Howell,  44 
N.  Y.  398;  Bigelow,  Estoppel,  5th  ed.  pp. 
638  et  seq.;  Jamison  v.  Miller,  64  Iowa,  402, 
20  N.  W.  491 ;  Townseiid  Sav.  Bank  v.  Todd, 
47  Conn.  190;  Laubheim  v.  De  Koninglyke 
Ncderlandsche  S.  B.  Maatschappy,  107  N.  Y. 
228,  13  N.  E.  781 ;  Allan  v.  State  S.  8.  Co. 
132  N.  Y.  91,  15  L.  R.  A.  166,  30  N.  E.  482; 
Secord  v.  St.  Paul,  M.  d  M.  R.  Co.  5  Mc- 
Crary,  515,  18  Fed.  221. 

Mr.  Charles  Haldane,  with  Mr.  Abra- 
liam  I<eT7,  for  respondent: 

Plaintiff  contracted  with  the  defendant; 
the  defendant,  so  far  as  she  knew,  did  the 
work;    it  was  negligently   and   unskilfully 


NOTB. — For  the  liability  of  a  physician  for 
the  acts  of  an  apprentice  or  partner,  see  note  to 
Whitesell  v.  Hill  (Iowa)  37  L.  R.  A.  833. 

Legal  restrictions  on  department  stores  are 
considered  in  a  note  to  Chicago  v.  Netcher  (111.) 
48  L.  R.  A.  261. 

A«  to  liability  of  hospital  for  negligence,  see 
noU  to  Williamson  v.  LonlsvUlp  Industrial 
62  L.  R.  A. 


School  of  Reform  (Ey.)  23  L.  E.  A.  200.  For 
later  cases  In  this  series,  see  Downs  v.  Harper 
Hospital  (Mich.)  25  L.  R.  A.  602;  Elghmy  v. 
Union  P.  R.  Co.  (Iowa)  27  L.  B.  A.  296 ;  Heams 
y.  Waterbary  Hospital  (Conn.)  31  L.  R.  A.  224 ; 
Union  P.  R.  Co.  v.  Artist  (C.  C.  App.  8th  C.)  23 
L.  R.  A.  581;  Mala  v.  Eastern  State  Hospital 
(V..,  47  L.  R.  A.  67Tj^.g.^.^^^  byLiOOgle 
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done,  and  the  defendant  must  make  good 
the  damage. 

Argersinger  v.  Macnaughton,  114  N.  Y. 
635,  21  N.  E.  1022;  Good  v.  Rumsey,  50  App. 
Div.  280,  63  N.  Y.  Supp.  981 ;  DeRemer  v. 
Brown,  56  N.  Y.  Supp.  367 ;  Arfman  v.  Hare, 
27  Alisc.  777,  67  N.  Y.  Supp.  760;  Pond  v. 
Clark,  67  N.  Y.  663;  Waring  v.  Mason,  18 
Wend.  426;  Jarvia  v.  Schaefer,  106  N.  Y. 
289,  11  N.  E.  634;  Robertson  v.  National  8, 
8.  Co,  139  N.  Y.  416,  34  N.  E.  1063;  Mills 
V.  Hunt,  20  Wend.  431. 

Cnllen,  J.,  delivered  the  opinion  of  the 
court : 

The  complaint  charged  that  the  defendant, 
a  corporation,  conducting  a  department  store 
in  the  city  of  New  York,  represented  and  ad- 
vertised itself  as  carrying  on  the  practice  of 
dentistry  in  one  of  its  departments ;  that  the 
plaintiff  employed  the  defendant  to  render 
the  necessary  professional  labor  in  the  treat- 
ment of  her  teeth,  and  paid  therefor;  that 
the  defendant's  servant  perform^  said  work 
so  carelessly,  negligently,  and  unskilfully 
that  plaintiff's  jaws  and  gums  were  injured, 
for  which  malpractice  she  claimed  damages. 
The  answer,  in  substance,  was  a  general  de- 
nial. Plaintiff  had  a  verdict  at  the  trial 
term,  and  the  judgment  on  that  verdict  has 
been  unanimously  affirmed  by  the  appellate 
division. 

The  public  health  law,  by  §  164,  makes  it 
a  misdemeanor  for  any  person  to  practise  or 
to  hold  himself  out  to  the  public  as  practis- 
ing, dentistry,  in  any  county  in  this  state, 
without  beinff  licensed  to  practise  as  such, 
and  registered  in  the  office  of  the  clerk  of  the 
county,  and  it  would  seem  that  the  action 
of  the  defendant,  in  assuming  to  carry  on  the 
business  of  dentistry,  was  illegal  and  ultra 
vires.  But,  though  it  was  beyond  the  cor- 
porate powers  of  the  defendant  to  engage  in 
the  business,  this  does  not  relieve  it  from  the 
torts  of  its  servants  committed  therein  ( Bis- 
sell  V.  Michigan  8.  d  N,  I,  R.  Cos,,  22  N.  Y. 
268),  and  the  unanimous  affirmance  of  the 
appellate  division  is  conclusive  to  the  effect 
that  it  either  practised  dentistry  or  held  it- 
self out  as  practising  dentistiy.  The  only 
question  cognizable  by  us  arises  upon  the  ap- 
pellant's exception  to  the  following  charge 
of  the  trial  court:  "If  the  defendants  in  this 
case  made  representation  to  the  plaintiff,  on 
which  she  relied,  that  they  were  conducting 
a  dentist  business  in  their  store,  and  if  she, 
because  of  those  representations,  hired  the 
workman  in  the  store  of  the  defendants,  with 
no  knowledge  that  the  business  was  con- 
ducted by  Mr.  Hayes  individually,  you  may 
Und  the  defendant  responsible  for  the  acts 
of  the  dentist  who  treated  the  plaintiff,  even 
though  Mr.  Hayes,  as  a  matter  of  fact,  was 
the  real  owner  of  that  department  of  the  de- 
fendant's store."  The  appellant's  counsel 
does  not  deny  the  general  doctrine  that  a 
person  is  estopped  from  denying  his  liability 
for  the  conduct  of  one  whom  he  holds  out  as 
his  agent  against  persons  who  contract  with 
him  on  the  iraith  of  the  apparent  agency,  but 
he  insists  that  the  doctrine  does  not  apply 
to  the  present  case,  because  the  action  is 
52  L.  R.  A. 


brought  in  tort,  and  not  on  contract.  It 
may  very  well  be  that  where  the  duty,  th& 
violation  of  which  constitutes  the  tort  sued 
for,  springs  from  no  contract  with,  nor  rela- 
tion to,  the  principal,  a  party  could  not  be 
estopped  from  denying  tnat  the  wrongdoer 
was  his  agent,  even  though  he  had  held  him 
out  as  such.  In  such  a  case  the  representation 
of  the  principal  would  be  no  factor  in  produc. 
ing  the  injury  complained  of.  But,  when- 
ever the  tort  consists  of  a  violation  of  a  duty 
which  springs  from  the  contract  between  the 
parties,  the  ostensible  principal  should  be 
liable  to  the  same  extent  in  an  action  ex  de- 
licto as  in  one  ex  contractu.  It  is  urged 
that  the  representation  that  the  operating 
dentists  were  the  defendant's  servants  did  not 
mislead  the  plaintiff  to  her  injury,  and  there- 
fore should  not  estop  the  defendant  from  as- 
serting the  truth.  There  is  no  force  in  thia 
claim.  If  A  contracts  with  the  ostensible 
agent  of  B  for  the  purchase  of  goods,  he  re- 
lies, not  only  on  the  business  reputation  of 
B  as  to  the  goods  he  manufactures  or  sells,, 
but  on  the  pecuniary  responsibility  of  B  to 
answer  for  any  default  in  carrying  out  the 
contract.  So  here  the  plaintiff  had  a  right 
to  rely,  not  onlv  on  the  presumption  that  the 
defendant  would  employ  a  skilful  dentist  aa 
its  servant,  but  also  on  the  fact  that  if  that 
sei*vant,  whether  skilful  or  not,  was  guilty  of 
any  malpractice,  she  had  a  responsible  party 
to  answer  therefor  in  damages. 

The  judgment  appealed  from  should  he  af- 
firmed, with  costs. 

O'Brien,  Bartlett,  Ifartin,  Vann,  and 
Iiandon,  JJ.,  concur.  Parker,  Ch.  J^ 
takes  no  part. 


TRADESMEN'S  NATIONAL  BANK,  Appt., 

V. 

Grove  D.  CURTIS  et  al.,  Respts. 
(167  N.  Y.   194.) 

1«  A  iiromlse  to  dellTer  eoal  in  the  future 
Is  a  sutncient  consideration  to  support  an  ac- 
ceptance of  a  draft  for  the  purchase  price. 

2.  Kncvrledffe  on  the  part  of  a  bank^ 
Yvhen  diBconntliiir  drafts,  that  they  were 
given  In  consideration  of  a  promise  to  de- 
liver coal  in  the  future,  will  not  affect  Its 
right  to  enforce  payment  of  them,  although 
the  promise  Is  not  complied  with,  If  It  took 
the  drafts  for  value  before  maturity  and  be- 
fore the  time  for  delivery  had  arrived. 

(May  14,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  aiBrming  a  judg- 
ment of  a  Trial  Term  for  New  York  County 


Note. — For  an  earlier  case  In  this  series,  on 
the  qnestlon  of  future  consideration  as  afPectins 
bona  fide  holder  before  maturity,  see  Pavey  v. 
Stauffer  (La.)  19  L.  R.  A.  716. 

As  to  rights  of  holders  of  negotiable  paper 
transferred  after  maturity,  see  Young  Men's 
Christian  Asso.  Gymnasium  Co.  v.  Rockford 
Nat.  Bank  (III.)  46  L.  R.  A.  763,  and  note. 
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in  favor  of  defends  nU  in  an  action  brought 
to  enforce  payment  of  a  draft.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mensrs,  Bill,  Seymour*  A  Baldwin, 
for  appellant: 

The  promise  of  the  coal  company  to  de- 
liver the  coal  constituted  the  consideration 
for  the  defendants'  nromise  to  pay  the  drafts 
in  suit  when  due.  Mutual  promises  are  val- 
uable considerations,  therefore  the  drafts 
had  a  valid  inception. 

Rice  V.  Grange,  131  N.  Y.  149,  30  N.  E. 
46:  State  Bank  y.  Smith,  155  N.  Y.  185,  49 
N.  E.  680. 

The  sub8e<|uent  failure  of  the  coal  com- 
pany to  deliver  the  coal  is  no  defense  to 
plaintiff's  claim,  as  this  was  merely  the 
breach  of  an  executory  contract. 

Davis  V.  McCready,  17  N.  Y.  230,  72  Am. 
Dec.  461. 

Parol  evidence  of  an  agreement,  made  con- 
temporaneously with  a  promissory  note 
which  contains  an  absolute  promise  to  pay 
at  a  special  time,  is  not  admissible  in  or- 
der to  extend  the  time  for  payment,  or  to 
make  the  payment  depend  upon  condition. 

Brov^n  v.  Spofford,  95  U.  S.  474,  24  L.  ed. 
508. 

In  any  case  where  a  promissory  note  is 
given  for  a  proper  consideration,  an  agree- 
ment that  it  shall  not  be  collected,  or  that 
its  payment  shall  not  be  enforced,  is  entirely 
nugatory,  and  an  action  may  be  maintained 
upon  it  when  it  becomes  due,  notwithstand- 
ing such  promise. 

Mead  v.  ^^ationdl  Bank,  89  Hun,  105,  34 
N.  Y.  Supp.  1054;  Hoare  v.  Oraham,  3 
Campb.  57;  Crater  v.Bininger,  45  N.  Y.545; 
Adains  v.  Woodley,  1  Mees.  A  W.  374;  Skil- 
len  V.  Richmond,  48  Barb.  437 ;  Van  Vleet  v. 
Sledge,  45  Fed.  743;  Broion  v.  Wiley,  20 
How.  442,  15  L.  ed.  965 ;  Payne  v.  Ladue,  1 
Um,  116;  Gridley  v.  Dole,  4  N.  Y.  486. 

Information  ^ined  by  the  cashier  of  the 
plaintiff  as  a  director  of  the  Natalie  Coal 
Company  in  New  York  cannot  be  imputed 
to  the  bank. 

Fort  Dearborn  Nat,  Bank  v.  Seymour,  71 
Minn.  81,  73  N.  W.  724;  Casco  Nat.  Bank  v. 
Clark,  139  N.  Y.  313,  34  N.  E.  908;  Allen  v. 
First  Nat.  Bank,  127  Pa.  51,  17  Atl.  886; 
Bank  of  United  States  v.  Dunn,  6  Pet.  51, 
8  L.  ed.  316;  Flannagan  v.  California  Nat. 
Bank,  56  Fed.  962,  23  L.  R.  A.  836;  Seneca 
County  Bank  v.  Ncass,  5  Denio,  337,  Affirmed 
in  3  N.  Y.  442:  Atlantic  State  Bank  v.  Sav- 
ery,  82  N.  Y.  291 ;  Merchants^  Nat.  Bank  v. 
CUivk,  64  llun,  179,  19  N.  Y.  Supp.  136; 
Morris  v.  Tulcott,  96  N.  Y.  lOQ;  Shultz  v. 
Hoagland,  85  N.  Y.  464;  Constant  v.  Vni- 
veisity  of  Rochester,  133  N.  Y.  648,  31  N.  E. 
20. 

Mr.  Rnfas  lu  Seott,  for  respondents: 

An  instrument  not  under  seal  may  be  de- 
livered upon  conditions,  the  observance  of 
which  is  essential  to  its  validity,  as  between 
the  partied  and  those  having  notice,  although 
the  instrument  be  negotiated.  The  annex- 
ing of  such  conditions  is  not  a  contradiction 
of  the  obligation. 

Biggins  v.  Ridgucay.  153  N.  Y.  130,  47  N. 
E.  32;  Garfield  Sat.  Bank  Colwell,  57 
M  L.  R.  A. 


Hun,  169,  10  N.  Y.  Supp.  864;  Benton  v. 
Martin,  52  N.  Y.  570;  Homestead  Bank  v. 
Wood,  1  Misc.  145,  20  N.  Y.  Supp.  640; 
Western  Nat.  Bank  v.  Wood,  1  Misc.  314,  20 
N.  Y.  Supp.  642;  Twenty-Sixth  Ward  Bank 
V.  Stewms,  148  N.  Y.  515,  42  N.  E.  1050. 

The  plaintiff  was  chargeable  with  the 
knowledge  of  the  agreement  upon  which  ac- 
ceptance in  suit  was  given. 

Twenty-Sixth  Ward  Bank  y.  Steams^  148 
N.  Y.  515,  42  N.  £.  1050. 

Parker*  CSi.  J.,  delivered  the  opinion  of 
the  court: 

The  Natalie  Anthracite  Coal  Company, 
desiring  to  secure  good  paper  for  discount 
and  at  the  same  time  sell  some  coal,  sought 
out  the  defendants,  composing  the  firm  of 
Curtis  k  Blaisdell,  and,  through  its  Mr.  Tay- 
lor, entered  into  arrangements  with  them  by 
which  it  promised  to  deliver  different  grades 
of  coal,  at  prices  agreed  upon,  within  the  pe- 
riod of  four  months.  Thereupon  a  draft  was 
drawn  by  the  Natalie  Anthracite  Coal  Com- 
pany upon  the  defendants  for  $3,000,  pay- 
able four  months  after  date,  and  indorsed  by 
the  Natalie  Anthracite  Coal  Company;  and 
across  its  face  the  defendants  wrote  an  ao> 
ceptance  thereof,  payable  at  the  Nineteenth 
Ward  Bank.  This  suit  involves,  also,  an- 
other draft,  for  $2,500,  in  the  same  form, 
and  executed  under  similar  circumstances. 
On  the  day  the  defendants  indorsed  their  ac- 
ceptances upon  the  drafts  the  Natalie  An- 
thracite Coal  Company  mailed  them  in  a 
letter,  with  various  other  commercial  pa- 
pers, to  the  plaintiff,  requesting  it  to  ais- 
count  the  same  and  remit  the  money  there- 
for, which  it  did.  The  drafts  not  being 
paid  at  maturity,  they  were  duly  protested, 
and  notice  thereof  given  to  these  defendants, 
who  refused  to  pay,  and  this  suit  was 
brought.  The  defendants,  in  their  answer 
thereto,  among  other  matters,  alleged,  in 
substance  and  effect,  that  the  drafts  were  ac- 
cepted "by  these  defendants  on  the  agree- 
ment and  condition  that  coal  to  the  full 
amount  of  said  drafts  should  be  delivered  to 
these  defendants  by  the  said  Natalie  Anthra- 
cite Coal  Company  before  the  maturity  of 
said  drafts,  and  the  same  were  payable  by 
tliese  defendants  only  after  the  delivery  of 
such  coal;"  that  the  coal  has  not  been  de- 
livered, and  that  such  acceptances  are  with- 
out any  consideration  whatever;  and  that 
the  plaintiff  received  the  drafts  so  accepted 
with  a  full  knowledge  of  the  conditions  upon 
which  said  acceptances  were  made.  In  so 
far  as  the  answer  contained  a  statement  of 
the  facts,  it  was  supported  by  the  evidence 
adduced  upon  the  trial.  Its  conclusion,  thai 
because  the  makers  of  the  drafts  failed  U 
deliver  the  coal  as  they  had  promised  left 
the  drafts  without  any  consideration  what- 
ever to  support  the  acceptances,  was,  of 
course,  erroneous;  for  the  promise  of  the 
Natalie  Anthracite  Coal  Company  to  deliver 
the  coal  within  four  months  was  a  sufficient 
consideration  to  support  the  promise  of  the 
defendants  to  pay  for  the  coal  at  the  end  of 
four  months,  which  promise  was  made  in  the 
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form  of  acceptances  of  the  drafts  payable  in 
that  time. 

The  learned  judge  who  wrote  the  diseent- 
ing  opinion  at  the  appellate  division  insists 
that  the  evidence  failed  to  establish  the  al- 
legations  of  fact  contained  in  the  answer,  in 
that  defendants  failed  to  prove  that  the 
plaintiff  had  knowledge  of  the  facts  and  cir* 
cum  stances  attending  the  acceptance  of  the 
drafts  by  the  defendants;  his  position  being 
tliat,  while  knowledge  of  those  facts  was 
brought  home  to  the  cashier  of  the  plaintiff, 
he  was  not  at  the  time  of  receiving  such  in- 
formation acting  in  behalf  of  the  plaintiff, 
but  was  acting  as  a  director  of  the  Natalie 
Anthracite  Coal  Company.  We  find  it  un- 
necessary, however,  to  consider  that  ques- 
tion in  the  disposition  of  the  case  that  we 
propose  to  make,  and  shall  assume  in  the 
further  discussion  (without  deciding)  that 
the  knowledge  which  the  cashier  acquired 
while  acting  as  a  director  of  the  Natalie  An- 
thracite Coal  Company  was  the  knowledge 
of  the  plaintiff.  Therefore  we  shall  consider 
the  defendants  as  having  proved  the  facts 
alleged  in  their  answer.  Those  facts,  how- 
ever, not  only  do  not  constitute  a  defense, 
but,  on  the  contrary,  when  considered  with 
the  other  established  facts,  they  constitute 
the  plaintiff  a  holder  of  the  drafts  in  due 
course.  The  drafts  are  complete  and  regu- 
lar upon  their  face.  The  plaintiff  became 
the  holder  of  them  before  they  were  overdue. 
They  had  not  at  that  time  been  dishonored. 
The  plaintiff  in  g^ood  faith  paid  value  for 
them,  and,  •as  the  drafts  were  not  due,  there 
was  no  breach  of  the  delivery  contracts  of 
the  character  understood  by  the  plaiiitiff  at 
the  time  of  the  discount  by  the  bank.  The 
Natalie  Anthracite  Coal  Company  there- 
fore had  good  title  to  valid  and  enforceable 
drafts.,  which  it  turned  over  to  the  plaintiff 
for  value;  and  the  mere  fact  that  it  had 
knowledge  that  the  consideration  for  the  ac- 
ceptances of  the  drafts  was  a  promise  to  de- 
liver coal,  instead  of  an  actual  delivery  of 
coal,  in  no  wise  affects  its  right  to  enforce 
its  obligation  against  the  defendants,  so  long 
as  a  discount  was  made  by  it  before  a  breach 
of  the  agreement  of  the  Natalie  Anthracite 
Coal  Company  to  make  delivery  of  coal  with- 
in the  time  specified.  The  learned  judge 
who  wrote  for  the  appellate  division  laid 
down  the  correct  rule  of  law  upon  this  sub- 
ject when  he  said :  "It  would  be  no  defense 
tu  these  acceptances  that  they  were  given 
upon  an  executory  contract  for  the  sale  of 
merchandise,  even  if  the  plaintiff  knew  that 
an  agreement  existed  between  the  makers 
and  the  acceptors  that  the  drafts  were  not  to 
be  enforced  until  the  merchandise  was  deliv- 
ered, uiUess  the  acceptances  were  discounted 
with  knowledge  of  the  breach.  Davis  v.  Mc- 
Creadij,  17  N.  Y.  230,  72  Am.  Dec.  461."  It 
was  his  view  that  the  testimony  tended  to 
establish  that  in  the  very  inception  of  these 
acceptances  it  was  in  contemplation  that 
they  should  be  discounted  by  the  plaintiff, 
which,  through  its  cashier,  entered  into  an 
agreement  with  the  defendants  and  the  Na- 
talie Anthracite  Coal  Company  by  which  the 
defendants  were  to  give  their  acceptances 
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upon  the  condition  that  they  should  not  be 
enforceable  unless  the  Natalie  Anthracite 
Coal  Company  delivered  coal  to  the  full 
amount  of  such  acceptances.  The  plaintiff 
was  not  apprised  by  the  answer  that  the  de- 
fendants intended  to  establish  any  such  de- 
fense ;  nor  was  the  action  tried  u|>on  the  the- 
ory that  the  plaintiff,  through  its  cashier, 
was  a  party  to  any  such  agreement. 

But  we  shall  pass  those  questions,  and 
rest  our  decision  upon  the  broader  ground 
that  there  is  no  evidence  in  this  record  which 
would  permit  a  jury  to  find  that  the  plain- 
tiff's cashier  entered  into  any  agreement 
with  the  defendants  and  the  Natalie  Anthra- 
cite Coal  Company  that  it  would  not  enforce 
the  drafts  in  the  event  of  a  failure  on  the 
part  of  the  coal  company  to  keep  its  promise 
to  the  defendants  to  deliver  the  coal  before 
the  maturity  of  the  drafts.  All  the  evidence 
assumed  to  be  sufficient  to  support  the  ver- 
dict of  the  jury  that  the  plaintiff  was  a 
party  to  such  an  agreement  is  to  be  found  in 
a  single  sentence  in  the  testimony  of  the  de- 
fendant Blaisdell,  but  before  we  come  to  it 
a  reference  should  be  made  to  other  portions 
of  this  testimony.  It  seems  that  this  method 
of  doing  business  between  the  defendants 
and  the  Natalie  Anthracite  Coal  Company 
was  not  a  new  one.  It  had  been  pursued  by 
them  for  several  years  prior  to  the  time  of 
this  transaction,  and,  so  far  as  the  record 
discloses,  the  Natalie  Anthracite  Coal  Com- 
pany had  always  made  its  promises  good, and 
the  defendants  had  always  paid  their  drafts. 
The  witness  testified  that:  "These  accept- 
ances were  given  from  time  to  time.  We 
made  an  arrangement  with  the  president  of 
the  Natalie  Coal  Company.  His  name  was 
Taylor.  The  arrangement  was  made  from 
time  to  time  as  these  acceptances  were  given. 
.  .  .  The  arrangement  with  him  in  re- 
gard to  those  two  acceptances  was:  I  re- 
fused to  g^ve  him  any  more  acceptances,  and 
he  talked  to  me  quite  awhile  and  told  me  or 
reminded  me  of  the  way  business  had  been 
done,  as  if  the  acceptances  had  not  been  ful- 
filled in  the  past;  why  they  were  taken  up, 
if  the  coal  had  not  been  delivered  on  the  ma- 
turity of  the  acceptances  they  had  been 
taken  up;  and  he  says,  'These  will  be  served 
the  same  way'  [that  is,  by  the  Natalie  An- 
thracite Coal  Company] ;  and  still  I  refused 
to  give  him  this  acceptance ;  and  finally  Mr. 
Wardrop  [the  plaintiff's  cashier,  who  was 
also  a  director  of  the  Natalie  Anthracite 
Coal  Company]  came  on  here  about  the  17th 
or  18th  at  March,  and  I  met  Mr.  Wardrop 
with  Mr.  l^ylor  in  the  Natalie  Coal  Com- 
pany's office.  At  that  time  Mr.  Taylor 
brought  in  a  memorandum  which  he  had, 
and  showed  it  to  Mr.  Wardrop,  showing  just 
exactly  the  amount  that  the  Natalie  Coal 
Company  owed  Curtis  &  Blaisdell.  Mr. 
Wardrop  took  this  memorandum  in  his  hand, 
and  finally  he  said  it  would  be  all  right; 
that  they  would  discount  the  paper, — ^the  ac- 
ceptance. Then  Mr.  Taylor  added:  'If  the 
coal  is  not  delivered,  the  acceptance  will  be 
taken  up'  [a  promise  which  meant,  of  course, 
that  the  Natalie  Anthracite  Coal  ComiMtny, 
which  was    to   receive  the   proceeds  of   the 
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drafts,  would  take  them  up,  and  not  that  the 
bank,  which  might  discount  them,  should 
lose  the  money].  Q.  What  was  said  with 
regard  to  taking  up  these  drafts  if  the  coal 
was  not  delivered  T  A,  That  they  would  be 
taken  care  of.  Q.  By  whom?  A.  By  the 
Natalie  Coal  Company  or  the  Tradesmen's 
National  Bank." 

But  for  this  last  answer,  there  would  have 
t>een  no  a/rgument  made  that  the  Trades- 
men's National  Bank  was  in  any  wise  a 
party  to  an  agreement  to  the  effect  that  the 
drafts  should  be  nonenforceable  in  its  hands 
in  case  of  a  failure  to  deliver  the  coal.  There 
is  not  another  sentence  in  the  record  that 
suggests  that  either  the  bank  or  its  cashier 
agreed  with  the  defendants  that  it  would 
not  enforce  the  collection  of  the  paper  in  the 
•event  that  they  should  not  receive  the  coed. 
The  counsel  for  the  plaintiff  promptly  moved 
to  have  the  answer  stricken  out,  and  de- 
manded that  the  conversation  should  be 
^ven  in  the  exact  language  of  those  who  had 
had  it;  but  the  court,  instead  of  ruling  upon 
this  motion  to  strike  out,  said  to  the  wit- 
ness: "State  who  said  that, — who  made 
the  statement.  A,  Mr.  Taylor  made  the 
statement  in  regard  to  taking  up  these 
4rafts."  If  the  witness  had  answered  that 
Mr.  Taylor  made  the  statement,  in  view  of 
the  form  of  the  question,  it  would  have  neo- 
•essarily  included  the  Tradesmen's  National 
Bank  as  well  as  the  Natalie  Anthracite  Coal 
^Company,  but  he  so  qualified  it  as  not  to 
^ve  to  it  that  effect;  and  it  will  be  further 
noted  that  he  at  no  time  suggested  that  Mr. 
Wardrop  made  any  promise  either  for  him- 
self or  the  bank.  It  is  quite  apparent  from 
the  testimony  already  quoted  that  the  wit- 
ness did  not  intend  to  assert  that  there  was 
any  understanding^  that  the  Tradesmen's  Na- 
tional Bank  should  take  care  of  the  accept- 
ances. The  answer  which  he  made  undoubt- 
•edly  stated  his  own  conclusion  at  the  mo- 
ment, not  a  statement  of  someone  else,  and 
that  such  was  the  case  is  conclusively  estab- 
lished by  what  followed.  The  motion  of  the 
^opposing  counsel,  together  with  the  inquiry 
of  the  court,  at  once  apprised  both  tiie  wit- 
ness and  his  counsel  that  if  it  were  a  fact, 
Tather  than  his  conclusion,  that  the  Trades- 
men's National  Bank  was  to  take  care  of 
the  acceptances,  it  was  one  of  no  inconsider- 
able importance,  and  worthy  of  support  by  a 
-direct  answer  to  the  question  of  the  court, 
as  well  as  by  any  other  facts  or  circumstan- 
•ces  within  the  Iqiowledge  of  the  witness. 
But  he  made  no  attempt  to  support  it.  On 
the  contrary,  he  proceeded  to  testify  to  facts 
-demonstrating  conclusively  that  he  did  not 
understand  at  the  time  the  conversation  took 
olaoe  that  the  cashier  of  the  Tradesmen's 
xfational  Bank  was  attempting  to  make  any 
agreement  whatever  for  that  institution 
touching  the  discount  or  disposition  of  these 
^afta.  "Q.  You  knew  that  the  Natalie  Coal 
Company  was  planning  to  have  these  drafts 
discounted?  A,  They  did  not  say  what  they 
were  going  to  do  with  them.  Still  I  could 
not  say  of  my  own  knowledge  whether  I 
know  that  or  not.  The  only  way  that  1 
would  know  it  was  that,  as  they  had  all  the 


rest  of  the  drafts  discounted,  I  supposed 
they  would  go  the  same  way."  The  effect 
of  the  witness's  answer,  therefore,  was  that 
it  was  not  said  by  any  party  to  that  conver- 
sation where  the  drafts  should  be  discounted. 
Moreover,  when  he  said  that  the  only  way 
that  he  could  know  that  the  drafts  were  to 
be  discounted  was  because  all  the  rest  had 
been,  and  he  supposed  these  were  to  go  the 
same  way,  he  made  it  very  clear  that  there 
was  no  agreement  in  his  presence  as  to  the 
disposition  to  be  made  of  these  particular 
drafts.  Mr.  Wardrop  and  Mr.  Taylor,  the 
president  of  the  Natalie  Anthracite  Coal 
Company,  were  also  examined  as  witnesses, 
and  not  a  hint  is  to  be  found  in  their  testi- 
mony or  in  that  of  any  other  witness  tend- 
ing to  show  either  any  poromise  on  the  part 
of  Wardrop,  or  any  request  on  the  part  of 
the  defendants  that  the  acceptances  should 
be  nonenforceable  in  the  hands  of  the  plain- 
tiff in  the  event  of  the  failure  of  the  Natalie 
Anthracite  Coal  Company  to  keep  its  agree- 
ment to  deliver  the  ooal.  We  are  of  the 
opinion,  therefore,  that  the  reoord  presented 
no  question  for  the  jury. 

T)w  fudguieni  should  he  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 

Gray,  O'Brien,  Haisbt,  Iiaadoiif 
Cullen*  and  Werner,  JJ.,  oonour. 


Be  Transfer  Tax  upon  the  Estate  of  David 
DOWS,  Sr.,  Deceased. 

(1«7  N.  Y.  227.) 

1.  The  tax  upon  transfers  made  under 
a  poiver  of  appointment  imposed  by 
Laws  1897,  chap.  284,  amending  the  transfer 
act  of  1896,  Is  not  a  tax  on  property  so  as  not 
to  be  applicable  to  funds  Invested  In  incor- 
porated companies  liable  to  taxation  on  their 
own  capital,  or  in  secnritles  not  subject  to 
taxation. 

2.  Tlie  title  of  appointees  nnder  m 
power  of  appointment  in  a  will  must, 
for  the  purpose  of  determining  the  applica- 
bility of  the  transfer  tax,  be  considered  as 
derived  from  the  exercise  of  the  power,  and 
not  from  the  will. 

8.  Real  property  snbjeot  to  a  poorer 
of  appointment,  which  before  the  exercise 
of  the  power  has  been  converted  by  the  trus- 
tees iuto  personalty,  will  be  subject  to  the 
transfer  tax  provided  for  the  execution  of 
such  power  upon  personalty,  although  at  the 
time  of  the  execution  of  the  will  creating  the 
power  the  tax  was  not  applicable  to  the  trans- 
fer of  real  property. 

4.  Tlie  -vestinir  of  the  remainders  in 
posMession  is  not  necessary  to  brtnfl 
them  ^%itliin  the  operation  of  the 
transfer  tax,  under  a  will  giving  the  benefl- 
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NoTB. — For  an  earlier  case  in  this  series,  as 
to  the  taxation  of  a  transfer  under  a  power  of 
appointment,  see  Ro  Stewart  (N.  Y.)  14  L.  R. 
A.  886. 

For  earlier  cases  In  this  series,  on  the  taxa- 
tion of  contingent  interests,  see  Re  Stewart  (N. 
Y.)  14  L.  K.  A.  836;  Re  Roosevelt  (N.  Y.)  25 
L.  R.  A.  695.  See  also  tiote  to  Re  Romalne  (N. 
Y.)  12  L.  R.  A.  401. 
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claries  progressiyely  increasing  portions  of 
the  income  until  one  reaches  a  certain  age, 
^hen  the  estate  Is  to  be  distributed  among 
the  same  beneficiaries,  each  taking  the  princi- 
pal from  which  another  has  received  the  In- 
come,  the  will  providing  that  each  Interest 
for  life  and  remainder  shall  vest  absolutely 
at  testator's  death,  although  the  statute  pro- 
vides that  taxes  upon  transfers  conditioned 
upon  a  contingency  by  reason  of  which  the 
fair  market  value  cannot  be  ascertained,  shall 
become  due  only  when  the  beneficiaries  shall 
come  into  actual  possession,  since,  by  the  aid 
of  annuity  tables,  the  present  value  of  the 
remainders  is  capable  of  ready  computation. 

(May  17,  1901.) 

APPEAL  by  beneficiaries  under  the  will  of 
David  Dows,  Sr.,  deceased,  from  an  or- 
der of  the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  an  order 
of  the  Surrogate  of  New  York  County  im- 
posing a  transfer  tax  on  property  which 
passed  to  them  under  the  will.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Horace  E.  Demins  and  JuUns 
Henry  Cohen,  for  appellants: 

The  transfer  of  the  remainders  to  David 
Dows,  3d,  Kobert  Dows,  and  Kenneth  Dows 
cannot  be  taxed  until  the  remaindermen  come 
into  actual  possession  and  enjoyment  of  the 
property. 

Re  UoweHl,  34  Misc.  432,  69  N.  Y.  Supp. 
1016. 

To  sustain  the  deoision  of  the  court  below 
every  doubtful  question  must  be  solved 
against  the  taxpayer  and  in  favor  of  the 
state,  which  is  forbidden  by  Re  Enston,  113 
N.  Y.  174,  suh  nom.  People  v.  Sherwood,  3  L. 
11.  A.  464,  21  N.  E.  87,  and  Re  Yassar,  127 
N.  Y.  1,  27  N.  E.  394. 

The  various  provisions  of  the  statute  in  re- 
gard to  the  transfer  of  expectancies,  when 
interpreted  in  the  light  of  the  reasoning 
upon  which  this  court  has  rested  its  deci- 
sions in  many  leading  cases,  admit  a  con- 
struction that  the  tax  upon  the  transfer  of 
expectancies  is  suspended  without  interest 
or  penalty  until  the  expectancy  ripens  into 
actual  possession  of  the  property  expected. 

Re  Hoffman,  143  N.  Y.  327,  38  N.  E.  311; 
Re  Curtis,  142  N.  Y.  222,  36  N.  E.  887 ;  Re 
Roosevelt,  143  N.  Y.  120,  25  L.  R.  A.  695,  38 
N.  E.  281. 

All  the  property  covered  by  the  sixth  par- 
agraph, and  a  large  part  of  the  property  cov- 
ered by  the  eighth  paragraph,  of  the  will  of 
David  Dows,  Sr.,  was  real  estate  at  the  time 
of  his  death,  and  its  transfer  from  him  is 
not  taxable  under  the  transfer-tax  law. 

The  will  of  David  Dows,  Sr.,  placed  the 
property  in  question  in  trust  to  pay  the  in- 
oome  to  his  son  David  during  the  latter's 
life  with  a  vested  remainder  in  David's 
children. 

David  had  no  fee.  He  was  simply  benefi- 
ciary of  a  trust.  He  had  no  title  to  conv^. 
He  could  and  did  convey  nothing. 

Hillen,  v.  IseUn,  144  N.  Y.  365,  39  N.  E. 
368;  Hume  v.  Randall,  141  N.  Y.  499,  36  N. 
E.  402. 

The  exercise  of  his  power  of  appointment 
conveyed  nothing  from  him. 
62  L.  R.  A. 


Genet  v.  Hunt,  113  N.  Y.  158,  21  N.  E.  91,. 
Approved  in  Re  Harbeck,  161  N.  Y.  2U,  55- 
N.  E.  850. 

David's  children  took  veeted  remainders^ 
immediately  upon  their  grandfather's  death. 

Campbell  v.  Stokes,  142  N.  Y.  23,  36  N. 
E.  811 ;  Re  Seaman,  147  N.  Y.  69,  41  N.  E. 
401;  Re  Secbeck,  140  N.  Y.  241,  35  N.  E. 
429;  Bowdilch  v.  Ayrault,  138  N.  Y.  222,  34 
N.  E.  514;  Re  Tienken,  131  N.  Y.  391,  3(> 
N.  E.  109;  Ootbel  v.  Wolf,  113  N.  Y.  405,  21 
N.  E.  388;  Hetmessy  v,  Patterson,  85  N.  Y. 
91;  Moore  v.  Lyons,  25  Wend.  119;  Real 
Property  Law,  §  30  (formerly  1  Rev.  Stat^ 
723,  §  13)  ;  Com.  ▼.  Williams,  13  Pa.  29. 

For  the  purpose  of  determining  whether 
the  property  transferred  is  real  estate  (and 
therefore  exempt  from  tax  if  the  transfer  is- 
to  lineal  descendants),  or  is  personalty,  the* 
character  of  the  property  is  to  be  taken  aa  it 
was  at  the  death  of  David  Dows,  Sr. 

Re  Suiion,  3  App.  Div.  208,  38  N.  Y.  Supp. 
277,  affirmed  in  140  N.  Y.  618,  44  N.  E.  1128. 

The  tax  under  subdivision  5  ( the  power  of 
appointment  provision  added  in  1897)  of  |- 
220  of  the  tax  law  is  a  tax,  not  upon  tranafer 
of  property,  but  upon  property. 

Messrs.  Jabisli  Holmes,  Jr.,  and  Jo* 
■epb  W.  Middlebrook,  for  respondents: 

Nontaxable  securities  can  be  appraised  in 
determining  the  value  of  the  succession  cre- 
ated by  the  exercise  of  the  power. 

The  tax  is  not  on  property,  but  upon  the 
succession  created  by  the  exercise  of  the 
power,  and  therefore  United  States  bonds 
and  nontaxable  securities  can  be  appraised 
in  determining  the  value  of  this  succession. 

Plummer  v.  Coler,  178  U.  S.  115,  44  L.  ed. 
998,  20  Sup.  Ct  Rep.  829,  Aflirming  161  N. 
Y.  631,  57  N.  E.  1122;  Murdock  v.  Ward,  17& 
U.  S.  139,  44  L.  ed.  1009,  20  Sup.  Ct.  Rep. 
775;  Re  Sherman,  153  N.  Y.  1,  46  N.  E.  1032. 

The  courts  have  repeatedly  spoken  of  this 
tax  as  one  upon  succession  or  right  of  suc- 
cession, as  distinguished  from  a  tax  on  prop- 
erty. 

Re  Harbeck,  161  N.  Y.  218,  55  N.  E.  850; 
Re  Swift,  137  N.  Y.  77,  18  L.  R.  A.  709,  32 
N.  E.  1096;  Re  Hoffman,  143  N.  Y.  329,  3^ 
N.  E.  311 ;  Re  Bronson,  150  N.  Y.  6,  4  L.  R. 
A.  238,  44  N.  E.  707. 

The  trust  funds  being  personal  property 
when  they  vested  in  the  children  of  David 
Dove's,  Jr."  in  1890,  by  their  father's  exercise 
of  the  power  of  appointment,  that  succession 
is  taxable,  even  if  the  trust  funds  were  real 
estate  when  David  Dows,  Sr.,  died  in  1890. 

Re  Sutton,  3  App.  Div.  208,  38  N.  Y.  Supp. 
277,  Affirmed  on  the  opinion  below,  in  149  N. 
Y.  018,  44  N.  E.  1128;  Re  Swift,  137  N.  Y. 
77,  18  L.  11.  A.  709,  32  N.  E.  1096;  Re  Bar- 
iotc,  30  Misc.  27,  C2  N.  Y,  Supp.  1000. 

Cnllen,  J.,  delivered  the  opinion  of  th» 
court: 

David  Dows,  Sr.,  died  March  30,  1880,. 
leaving  as  a  part  of  his  estate  a  valuable 
piece  of  real  property,  which  he  devised  U> 
his  trustees  in  trust  to  pay  the  income  to  his 
son,  David  Dows,  Jr.,  during  life,  "and  upon 
the  death  of  my  said  son  the  said  property^ 
with  all  accumulations  of  interest,  income^ 
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and  profits,  shall  vest  al>Bolute]y  and  at  once 
in  such  of  his  children  him  surviving,  and 
the  issue  of  his  deceased  children,  as  he  may 
by  his  last  will  and  testament  designate  and 
appoint,  and  in  such  manner  and  upon  such 
terms  as  he  Inay  l^ally  impose.  But,  in 
case  my  said  son,  David  Dows,  Jr.,  die  intes- 
tate, then  said  property,  with  all  accumula- 
tions of  interest,  income,  and  profits,  shall 
vest  absolutely  and  at  once  in  his  children 
him  surviving,  share  and  share  alike,  and 
the  issue  of  his  deceased  children  (such  is- 
sue to  take,  share  and  share  alike,  the  por- 
tion which  the  parent  would  have  received 
if  living),  to  be  paid  to  them  at  the  times 
and  in  the  proportion  following,  to  wit."  A 
similar  devise  was  made  of  a  share  of  the 
testator's  residuary  estate.  The  will  gave 
the  trustees  a  power  of  sale  over  the  real 
property,  which  was  exercised  during  the  life 
of  David  Dows,  Jr.,  and  a  large  portion  of 
the  proceeds  invested  in  the  stocks  of  cor- 
porations. David  Dows,  Jr.,  died  January 
13, 1899,  leaving  a  last  will  and  testament,  by 
which  he  exercised  the  power  of  appointment 
given  him  by  the  will  of  his  father  in  favor 
of  his  three  sons.  By  his  will  he  gave  to 
each  of  his  sons  the  income  of  three  undi- 
vided forty-eighths  till  his  son  Robert  at- 
tained the  age  of  twenty-one  years,  or  sooner 
died,  of  four  forty-eighths  until  Robert  at- 
tained twenty-five  years,  or  sooner  died,  and 
nine  forty-eighths  until  Robert  attained 
thirty  years,  or  sooner  died.  Thus  each  son 
was  given  the  income  of  sixteen  forty- 
eighths,  or  one  third,  of  the  property.  At 
the  termination  of  these  life  estates  the  prin- 
cipal was  given  to  another  son.  That  is  to 
say.  to  B  was  given  the  principal  of  the 
share,  the  income  of  which  A  had  been  re- 
ceiving, to  C  the  principal  of  what  had  been 
B's  share,  and  to  A  the  principal  of  C's 
share.  In  result  each  son  receives  one  third 
of  the  property  absolutely,  for  the  will  pro- 
vides **that  each  interest  for  life  or  re- 
mainder shall  vest  absolutely  and  at  once 
upon  my  death,  in  legal,  and  not  equitable, 
ownership,  and  without  contingency."  But 
each  son,  instead  of  being  given  the  remaind- 
er in  his  own  share  after  Robert  arrives  at 
the  age  of  thirty  years,  is  given  the  remain- 
der in  another  son's  share,  though  the  shares 
are  exactly  equal.  The  learned  surrogate 
imposed  a  tax  on  the  property  passing  under 
this  power  of  appointment  both  on  the  life 
estates  and  on  the  remainders.  His  order 
was  afiirmed  by  the  appellate  division  and  an 
appeal  has  been  taken  to  this  court. 

The  first  objection  raised  to  the  order  of 
the  surrogate's  court  is  that  the  tax  imposed 
under  the  amendment  of  April  16,  181)7 
(Laws  1897,  chap.  284)  to  the  taxable  trans- 
fer act  of  1806,  upon  transfers  made  under  a 
power  of  appointment,  is  a  tax  on  property, 
and  not  on  the  right  of  succession,  and  that, 
therefore,  so  much  of  the  fund  as  was  in- 
vested in  incorporated  companies  liable  to 
taxation  on  their  own  capital,  and  in  cer- 
tain bonds  of  the  state  of  New  York  and 
bonds  of  the  city  of  New  York  exempt  from 
taxation  by  statute,  was  not  subject  to  the 
tax.  On  this  question  we  are  concluded  by 
52  L.  R.  A. 


the  previous  decisions  of  this  court  {Re  Van- 
derhilt,  163  N.  Y.  697,  67  N.  E.  1127,  af- 
firmed on  opinion  of  Justice  Patterson  below 
in  60  App.  Div.,  at  page  246,  63  N.  Y.  Supp. 
1079;  same  case  decided  without  opinion. 
166  N.  Y.  640),  and  little  need  be  now 
said  thereon.  The  theory  on  which  tax- 
ation on  the  devolution  of  estates  at  the 
death  of  their  owners  is  based  and  its  valid- 
ity upheld,  even  in  cases  where  the  state 
seeks  to  reach  United  States  securities,  is 
clearly  established,  not  only  by  our  own  de- 
cisions {Re  Swift,  137  N.  Y.  77,  18  L.  R.  A. 
709,  32  N.  E.  1096;  Re  Sherman,  153  N.  Y.  1, 
46  N.  £.  1032),  but  by  those  of  the  Supreme 
Court  of  the  United  States.  Magoun  v.  Illi- 
nois Trust  d  Sa/v,  Bank,  170  U.  S.  283,  42 
L.  ed.  1037,  18  Sup.  Ct.  Rep.  694;  Plummer 
v.  Coler,  178  U.  S.  115,  44  L.  ed.  998,  20  Sup. 
Ct.  Rep.  829;  Murdoch  v.  Ward,  178  U.  S. 
139,  44  L.  ed.  1009,  20  Sup.  Ct.  Rep.  776.  In 
Magoun  v.  Illinois  Trust  d  8av.  Bank  it  is 
said  of  such  taxes :  "They  are  based  on  two 
principles:  (1)  An  inheritance  tax  is  not 
one  on  property,  but  one  on  the  succession. 
( 2 )  The  right  to  take  property  by  devise  or 
descent  is  the  creature  of  the  law,  and  not  a 
natural  right, — a  privilege, — ^and  therefore 
the  authority  which  confers  it  may  impose 
conditions  upon  it.  From  these  principles 
it  is  deduced  that  the  states  may  tax  the 
privilege,  discriminate  between  relatives  and 
between  these  and  strangers,  and  grant  ex- 
emptions, and  are  not  precluded  from  this 
power  by  the  provisions  of  the  respective 
state  Constitutions  reouiring  .uniformity  and 
equality  of  taxation.^  The  same  doctrine 
was  again  asserted  in  Knowlton  v.  Moore, 
178  U.  S.  41,  44  L.  ed.  969,  20  Sup.  Ct.  Rep. 
747.  It  is  insisted,  however,  that  the  title 
of  the  present  owners  is  deduced  from  the 
will  of  David  Dows,  Sr.,  and  not  from  that 
of  his  son,  David  Dows,  Jr.,  and  in  support 
of  this  claim  are  cited  the  cases  of  Oenet  v. 
Hunt,  113  N.  Y.  158,  21  N.  E.  91,  and  Re 
Harbeck,  161  N.  Y.  211,  55  N.  E.  850.  The 
proposition  is  doubtless  true  to  a  certain  ex- 
tent. For  the  purpose  of  determining 
whether  the  execution  of  a  power  is  in  con- 
travention of  the  statute  of  perpetuities,  the 
estate  created  under  such  power  must  be  re- 
ferred back  to  the  instrument  granting  the 
power.  This  is  settled  law,  and  was  so  held 
in  Genet  v.  Hunt,  113  N.  Y.  158,  21  N.  E. 
91.  Any  other  rule  would  permit  the  eva- 
sion of  the  statute  against  perpetuities  by 
the  grant  of  powers.  The  decision  in  Re 
Harheckf  supra,  proceeded  on  the  ground 
that  at  the  time  of  the  exercise  of  the  {)owpr 
of  appointment  in  that  case  the  legislaturij 
had  not  provided  for  the  taxation  of  triin>- 
fers  under  such  powers.  But,  whatever  be 
the  technical  source  of  title  of  a  grantee  un- 
der a  power  of  appointment,  it  cannot  be  de- 
nied that  in  reality  and  substance  it  is  the 
execution  of  the  power  that  gives  to  the 
grantee  the  property  passing  under  it.  The 
will  of  Dows,  Sr.,  gave  his  son  a  power  of 
appointment,  to  be  exercised  only  in  a  par- 
ticular manner,  to  wit,  by  last  will  and  testa- 
ment. If,  as  said  by  the  Supreme  Court 
of  the  United  States,  the  right  to  take  prop- 
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erty  by  devise  is  not  an  inherent  or  natural 
right,  but  a  priyilege  accorded  by  the  state, 
whic^  it  may  tax  or  charge  for,  it  follows 
that  the  right  of  the  testator  to  make  a  will 
or  testamentary  instrument  is  equally  a 
privilege,  and  equally  subject  to  the  taxing 
power  of  the  state.  When  David  Dows,  Sr., 
devised  this  property  to  the  appointees  un- 
der the  will  of  his  son,  he  necessarily  sub- 
jected it  to  the  charge  that  the  state  might 
impoee  on  the  privilege  aooorded  to  the  son 
of  making  a  will.  That  charge  is  the  same 
in  character  as  if  it  had  been  laid  on  the  in- 
heritance of  the  estate  of  the  son  himself; 
that  is,  for  the  privilege  of  succeeding  to 
property  under  a  will.  Had  the  fund  passed 
in  default  of  an  exercise  of  the  power  of 
appointment,  a  very  different  proposition 
would  be  presented.  We  express  no  opinion 
on  the  question  whether,  under  such  circum- 
stances, the  tax  imposed  by  the  amendment 
of  1897  could  be  deemed  other  than  a  tax  on 
the  property  itself. 

The  second  objection  urged  against  the  or- 
der appealed  from  is  that  at  the  death  of 
David  Dows,  Sr.,  the  property  was  real  es- 
tate, on  which  there  was  at  that  time  no 
transfer  tax  as  against  lineal  descendants  of 
the  testator.  In  Re  Sutton,  3  App.  Div.  208, 
38  N.  Y.  Supp.  277,  affirmed  by  tMs  court 
on  opinion  below,  149  N.  Y.  618,  44  N.  E. 
1128,  the  will  directed  an  equitable  conver- 
sion of  the  realty  into  personalty.  It  was 
held  that  the  actual  form  in  which  the  prop- 
erty existed  at  the  time  of  the  testator's 
death  determined  its  liability  to  a  transfer 
tax,  and  that>  being  real  estate,  it  was  ex- 
empt. The  same  rule  governs  the  present 
case.  At  tlie  time  of  the  execution  of  the 
power  of  appointment  uiHler  the  will  of  Da- 
vid Dows,  Sr.,  the  property  was  personal. 
As  we  have  held  that  it  is  the  execution  of 
that  power  which  subjects  grantees  under  it 
to  the  transfer  tax,  it  follows  that  the  condi- 
tion or  form  of  the  property  at  the  time  of 
such  execution  must  control. 

The  third  objection  is  that  the  legatees  or 
devisees  of  the  remainders  are  not  subject  to 
taxation  until  the  precedent  estates  ter- 
minate and  the  remainders  vest  in  posses- 
sion. Practically,  each  son  of  David  Dows, 
Jr.,  is  bequeathei  one  third  of  the  fund  ab- 
solutely, with  the  time  of  enjoyment  in  pos- 
session postponed.  What  motive  dictated 
the  curious  shifting  of  remainders  found  in 
the  will  of  David  Dows,  Jr.,  we  do  not  know, 
nor  is  it  necessary  that  we  speculate  thereon. 
We  shall  treat  these  remainders  as  they  are 
given  in  the  will ;  that  is,  each  at  the  termin- 
ation of  a  life  estate  in  another  party.  Still, 
under  the 'statute,  it  is  plain  that  they  are 
presently  taxable.  Subdivision  4,  §  220,  of 
the  tax  act  (amended  by  chapter  284,  Laws 
1807)  directs  that  the  tax  shall  be  imposed 
''when  any  such  person  or  corporation  be- 
comes beneficially  entitled,  in  possession  or 
expectancy,  to  any  property  or  the  income 
thereof  by  any  such  transfer,  whether  made 
before  or  after  the  passage  of  this  act."  Sec-  ' 
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tion  222  of  the  same  law  provides  that  all 
taxes  shall  be  due  and  payable  at  the  time 
of  the  transfer,  except  that  "taxes  upon  the 
transfer  of  any  estate,  property,  or  interest 
therein  limited,  conditioned,  dependent,  or 
determinable  upon  the  happening  of  any  oon- 
tingency  or  future  event  by  reason  of  which 
the  fair  market  value  thereof  cannot  be  as- 
certained at  the  time  of  the  transfer  as  here- 
in provided,  shall  accrue  and  become  due 
and  payable  when  the  persons  or  corpora- 
tions beneficially  entitled  thereto  shall  come 
into  actual  possession  or  enjoyment  thereof." 
Under  a  statute  substantially  the  same  in 
phraseology,  thia  court  held,  by  Finch,  J., 
in  Re  Hoffman,  143  N.  Y.  327,  33  N.  E.  311, 
that -mere  possibilities  or  chances  of  the  ac- 
quisition of  property,  including,  not  only 
contingent  estates,  but  also  estates,  techni- 
cally vested,  but  liable  to  be  devested,  were 
not  liable  to  taxation  until  the  oontingenoies 
had  passed  or  been  fulfilled,  and  the  right  to 
succeed  to  property  become  certain  and  ab- 
solute. This  doctrine  has  no  application  to 
the  remainders  given  to  the  sons  of  David 
DowB,  Jr.  Th^  are  absolute,  and  not  sub- 
ject to  be  devested,  or  to  fail  in  any  contin- 
gency whatever.  By  statute  they  are  alien- 
able, devisable,  descendible;  and,  if  the  prop- 
ei'ty  were  real  estate,  they  could  be  sold  on 
execution  against  their  owners.  Sheridan 
V.  House,  4  Keyes,  569;  Moore  v.  Littel,  41 
N.  Y.  66.  By  the  aid  of  the  table  of  annui- 
ties, upon  the  faith  of  which  large  sums  are 
constantly,  distributed  by  the  courts,  the 
present  vidue  of  these  remainders  is  capable 
of  ready  computation.  Therefore  they  do 
not  fall  within  the  exception  of  the  statute, 
and  are  subject  to  present  taxation.  Re 
Roosevelt,  143  N.  Y.  120,  25  L.  R.  A.  695,  88 
N.  E.  281,  is  not  in  conflict  with  this  view. 
In  that  case  it  was  held  that  certain  vested 
remainders  should  not  be  taxed  until  the 
termination  of  the  preceding  life  estate. 
The  will  then  before  the  court  bequeathed, 
after  the  death  of  the  life  tenant,  seven  life 
annuities,  contingent  upon  the  survival  of 
the  life  tenant  by  the  annuitants,  with  cross 
remainders  among  the  annuitants  them- 
selves. These  annuities,  being  contingent, 
were  not,  under  the  rule  declared  by  Judge 
Fiuch  in  the  Hoffman  Case,  taxable,  or  their 
value  ascertainable,  until  they  came  into  ac- 
tual existence.  The  remainders  given  by  the 
will  were  subject  to  these  annuities.  As  the 
value  of  the  annuities  was  not  capable  of  as- 
certainment, the  value  of  the  remainders  sub- 
ject to  those  annuities  was  necessarily 
equally  incapable  of  ccmiputation.  It  was 
on  this  ground  the  decision  proceeded. 
There  is  no  such  difiiculty  in  the  present 
case,  and  the  decision  of  the  Roosevelt  Casr. 
is  therefore  not  in  point. 

The   order   appealed  from   should  b«   af- 
firmed, with  costs. 


Parker,  Ch.  J.,  and  O'Brien,  Bartlett, 
Martin,  Vann,  and  liandon,  JJ.,  concur. 
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Patrick  McQUIRE,  RespU 

BELL  TELEPHONE  COMPANY  of  Buffalo, 
Appt. 

(167  N.  Y.  208.) 

1.  Tliat  aueations  raised  by  exceptioiiB 
to  Inatrvctloua  and  to  refusals  to  In- 
■trnet  are  the  same  as  would  be  raised 
tj  a  motion  to  dismiss  the  complaint,  will 
not  preclude  the  court  of  appeals  from  con- 
siderlng  them  after  unanimous  affirmance  by 
the  appellate  division,  where  there  was  no 
request  for  direction  of  a  verdict  or  nonsuit, 
since  the  constitutional  provision  which  pre- 
elodes  that  court  from  looking  into  the  rec- 
ord to  see  if  there  is  any  evidence  to  support 
the  verdict  equally  precludes  looking  into  the 
evidence  to  see  whether  or  not  the  proposition 
requested  to  be  charged  would  logically  have 
been  fatal  to  the  disposition  of  a  motion 
for  nonsuit  or  for  direction  of  a  verdict. 

a.  A  telephone  eon&panT^  vrliieli  un- 
dertakes to  ntalce  a  special  inspec- 
tion of  its  poles  to  ascertain  that  they 
are  safe  for  linemen,  will  be  liable  for  in- 
juries to  a  lineman  by  the  fall  of  a  pole,  if 
It  neglects  to  use  reasonable  care  to  see  that 
the  pole  Is  safe. 

8«  That  a  decayed  pole  vrhldi  fell  and 
Injured  a  lineman  in  the  employ  of  a 
telephone  company  did  not  belonir  to 
it,  but  was  used  under  a  contract  with  its 
owner,  will  not  relieve  the  company  from  lia- 
bility for  the  injuries  caused  by  the  fall.  If  it 
had  undertaken  to  make  a  special  inspection 
of  Its  poles,  and  the  defective  pole  formed 
part  of  the  company's  permanent  line,  while 
Its  owner  had  made  no  agreement  to  maintain 
It  securely. 

4.  A  lineman  in  the  employ  of  a  tele- 
phone coutpany,  who  knows  that  the  com- 
pany is  using  poles  of  a  third  person,  is  not 
chargeable  with  notice  of  the  fact  that  under 
the  contract  for  their  use  the  company  has 
no  right  to  inspect  and  repair  them,  and  he 
does  not  assume  the  risk  of  such  a  situation. 

{Parker,  Oh,  J.,  and  Gray  and  Haiffht,  JJ.,  dis- 
sent.) 

(May  17,  1001.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
0>urt,  Fourth  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  Monroe  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Affirmed, 

The  facts  are  stated  in  the  opinions. 

Messrs,  Marsball  A  Bebadow,  for  ap- 
pellant : 

The  two  or  three  cases  in  this  state  which 
touch  on  this  subject  at  all  tend  strongly  to 
throw  the  duty  of  inspection  on  the  linemen 
themselves. 

Flood  V.  Western  V.  Teleg.  Co,  131  N.  Y. 
603,  30  N.  E.  196;  Qihhons  v.  Brush  Electric 
rUuminating  Co,  36  App.  Div.  140,  65  N.  Y. 

Non,— On   the  question   of  volenti  non   fit 
injuria  as  defense  to  actions  by  injured  serv- 
ants, see  note  to  O'Maley  v.  South  Boston  Gas- 
light Co.  (Mass.)  47  L.  B.  A.  161. 
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Supp.  378.  See  also  Oreene  ▼.  Western  U. 
Teleg.  Co.  72  Fed.  250. 

An  electric-lighting  corporation  owes  no 
duty  to  the  linemen  in  its  employ  to  inspect 
below  the  surface  of  the  ground  the  poles  up- 
on which  its  wires  are  suspended,  to  see 
whether  they  are  decayed. 

Mclsaac  ▼.  Northampton  Electric  Light- 
ing Co.  172  Mass.  89,  51  N.  E.  524;  Cumber- 
land Teleph,  Co.  ▼.  Loomis,  87  Tenn.  604,  11 
S.  W.  356;  Essew  County  Electric  Co,  v.  lCe^ 
ly,  67  N.  J.  L.  100,  29  Atl.  427 ;  Holmes  ▼. 
Union  Teleg.  d  Teleph.  Co.  41  N.  Y.  S.  IL 
767,  16  N.  Y.  Supp.  563;  Affirmed  in  139  N. 
Y.  651,  36  N.  E.  207;  Flood  v.  Western  U. 
Teleg.  Co.  131  N.  Y.  603,  30  N.  E.  196; 
Oreene  v.  Western  U.  Teleg.  Co.  72  Fed.  260; 
Carlson  v.  Phania  Bridge  Co.  132  N.  Y.  273, 
30  N.  E.  750;  Warner  v.  Erie  R,  Co,  39  N. 
•Y.  468;  Faulkner  v.  Erie  R.  Co.  49  Barb. 
324;  Diwon  ▼.  Western  U.  Teleg.  Co.  68  Fed. 
630. 

The  doctrine  of  employee's  risk  is  clearly 
applicable  in  this  case,  and  the  plaintiff 
should  have  been  nonsuited  for  this  reason. 

White  V.  Wittemann  Lithographic  Co.  131 
N.  Y.  631,  30  N.  E.  236;  Kaare  v.  Troy 
Steel  d  I.  Co.  139  N.  Y.  369,  34  N.  E.  901; 
Ogley  v.  MiUs,  139  N.  Y.  468,  34  N.  E.  1069; 
Grown  v.  Qrr,  140  N.  Y.  460,  36  N.  E.  648; 
Keith  V.  New  Haven  d  N.  Co.  140  Mass.  176, 
3  N.  E.  28. 

Helen  Z*  II.  Rodcera  also  for  appellant. 

Mr,  Henry  Selden  Bnoon*  for  respond- 
ent: 

The  effort  of  the  defendant  to  escape  the 
consequences  of  its  own  negligence  by  assert- 
ing that  it  has  voluntarily,  and  as  a  means 
of  economy,  adopted,  as  part  of  its  perma- 
nent structure,  a  line  of  poles  which  it  must 
not  inspect  nor  repair,  but  cannot  avoid  us- 
ing in  whatever  unfit  condition  it  may  find 
them,  is  as  unsuccessful  in  the  face  of  the 
facte  as  it  is  shocking  to  the  moral  sense. 
The  defendant  either  had  or  had  not  the 
light  to  inspect;  if  it  had,  it  was  negligent 
in  failing  to  inspect ;  if  it  had  not,  it  entered 
into  an  agreement  to  the  dangerous  conse- 
quences of  which  it  had  no  right  to  subject 
its  employees. 

Oottlieh  v.  New  York,  L,  E.  d  W,  R, 
Co,  100  N.  Y.  462,  3  N.  E.  344;  Goodrich  v. 
New  York  C,  d  H,  R.  R.  Co.  116  N.  Y.  398, 
6  L.  R.  A.  750,  22  N.  E.  397;  Eaton  v.  New 
YorkC,  d  H.  R.  R.  Co.  163  N.  Y.  391,  67  N. 
E.  609;  Baltimore  d  P.  R.  Co,  v.  Mackey, 
157  U.  S.  72,  39  L.  ed.  624,  15  Sup.  Ct.  Rep. 
491 ;  Texas  d  P.  R.  Co.  v.  Archibald,  170  U. 
S.  666,  42  L.  ed.  1188,  18  Sup.  Ct.  Rep.  777. 

Cnllen,  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  servant  against  master  to  re- 
cover damages  for  personal  injuries.  The 
plaintiff  at  the  time  of  his  injury  was  a  line- 
man in  the  employ  of  the  defendant,  and, 
pursuant  to  the  direction  of  his  foreman, 
had  climbed  a  pole  on  which  the  defendant's 
wires  were  strung,  for  the  purpose  of  tight- 
ening those  wires.  While  engaged  in  this 
work  the  pole  broke,  and  the  plaintiff  was 
precipitate  to  the  groun^^  receiving  severe 
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injuries.  It  then  appeared  that  the  pole 
was  decayed  and  rotten  in  the  interior,  with 
a  mere  Bhell  of  sound  wood  on  the  outside. 
It  is  conceded  that  the  defective  condition  of 
the  pole  caused  the  accident.  The  evidence 
shows  that  this  condition  of  interior  decay 
without  external  manifestation  is  common  in 
telegraph  or  telephone  poles,  and  that,  to  dis- 
cover it,  poles  are  tested  at  intervals  by  dig- 
f^ng  down  at  the  base  of  the  pole  and  driv- 
ing into  the  pole  a  crow-bar  or  screw-driver. 
These  tests  are  not  i^ade  by  men  while  en- 
gaged in  stringing  the  wires,  but  by  separate 
sangs  sent  out  for  the  purpose  of  inspection. 
When  any  pole  is  found  to  be  unsound,  it  is 
replaced  by  a  new  one.  The  pole  which 
broke  had  been  found,  months  before  the  ac- 
cident, to  be  decayed  and  unsafe;  but  the  in- 
spection which  revealed  this  fact  was  not 
made  by  an  inspector  of  the  defendant,  but 
by  a  foreman  of  another  company.  The  pole 
in  question  belonged  to  the  Rochester  Gas  & 
Electric  Company,  which  had  erected  a  line 
of  poles  and  wires  for  the  purpose  of  supply- 
ing electric  light,  and  it  was  its  foreman  who 
found  that  the  pole  was  decayed.  The  de- 
fendant strung  its  wires  on  the  poles  of  the 
gas  and  electric  company  by  the  license  or 
permission  of  that  company.  No  inspection 
of  the  pole  was  shown  to  have  been  made  by 
the  defendant  at  any  time. 

The  unanimous  affirmance  by  the  appel- 
late division  of  the  judgment  entered  on  the 
verdict  is  conclusive  upon  us  that  the  evi- 
dence of  defendant's  negligence  was  sufficient 
to  support  the  verdict.  Reed  v.  McCord, 
160  N.  Y.  330,  54  N.  E.  737.  The  only  ques- 
tion in  this  case  that  survives  such  affirm- 
ance arises  on  the  charge  of  the  trial  court, 
and  its  refusal  to  charge  the  defendant's  re- 
quest. The  court  charged  that  the  defend- 
ant was  not  relieved  from  responsibility  by 
the  fact  that  it  was  not  the  owner  of  the  de- 
fective pole,  and  that  it  was  its  duty  to  ex- 
ercise reasonable  care,  by  way  of  inspection, 
to  see  that  the  pole  was  safe.  The  defend- 
ant excepted  to  the  charge  that  the  owner- 
ship of  the  pole  by  another  company  did  not 
relieve  it  from  responsibility,  and  asked  the 
court  to  charge  that  it  owed  the  plaintiff  no 
duty  to  inspect  the  pole.  This  request  the 
court  refused,  and  the  defendant  excepted. 
It  will  thus  be  seen  that  the  question  raised 
by  these  exceptions — whether  the  defendant 
owed  the  plaintiff  any  duty  to  inspect  the 
pole,  it  being  owned  by  another  company — is 
one  of  the  very  questions  necessarily  deter- 
mined by  the  denial  of  the  motion  to  dismiss 
the  complaint.  But,  as  the  question  was 
raised  without  any  request  for  the  direction 
of  a  verdict  or  for  a  nonsuit,  the  appellant 
is  entitled  to  have  it  passed  upon  by  this 
court.  Upon  tHe  manner  or  shape  in  which 
the  question  of  law  is  presented  depends  the 
right  of  review  by  us.  In  the  case  of  a 
unanimous  affirmance,  we  are  precluded  by 
the  Constitution  from  looking  into  the  rec- 
ord to  see  if  there  is  any  evidence  to  support 
the  verdict.  But  a  party  is  entitled  to  have 
his  case  submitted  to  the  jury  with  correct 
instructions  as  to  the  law,  and  we  are  equally 
precluded  from  looking  to  the  evidence  to  see 
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whether  the  propositions  requested  to  be 
charged  would  logically  have  been  fatal  to 
the  disposition  of  the  motion  for  a  nonsuit 
or  for  direction  of  a  verdict. 

The  master  personally  owes  to  his  serv- 
ants the  duty  of  using  ordinary  care  and  dili- 
gence to  provide  for  them  a  reasonably  safe 
place  to  work,  and  sound  and  suitable  appli- 
ances and  materials  with  which  to  work,  and 
is  bound  to  inspect  and  examine  these  things 
from  time  to  time,  and  to  use  ordinary  care 
to  discover  and  repair  defects  in  them. 
Shearm.  &  Redf.  Neg.  S  194;  Kain  v.  Smithy 
80  N.  Y.  468 ;  Cone  v.  Delaware,  h.  d  W,  R, 
Co.  81  N.  Y.  206,  37  Am.  Rep.  491 ;  Probst  v. 
Delamaier,  100  N.  Y.  206,  3  N.  E.  184;  Do- 
ing V.  New  York,  O.  d  W.  R,  Co,  151  N.  Y. 
579,  45  N.  E.  1028.  "Reasonable  care  involves 
proper  inspection,  and  negligence  in  respect 
of  it,  in  such  cases  as  this,  is  the  negligence 
of  the  master,  and  none  the  less  so  when  the 
inspection  is  committed  to  a  servant." 
Byrne  v.  Eastmans  Co,  163  N.  Y.  461,  57  N. 
E.  738»  See  Durkin  ▼.  Sharp,  88  N.  Y.  225 ; 
Bailey  v.  Rome,  W.  d  O.  R,  Co,  139  N.  Y. 
302,  34  N.  E.  918;  Hankins  v.  New  York,  L. 
E.  d  W.  R.  Co,  142  N.  Y.  416,  25  L.  R.  A. 
396,  37  N.  E.  466.  The  application  of  this 
rule  may  depend  on  the  nature  of  the  work, 
and  the  manner  of  its  conduct.  If  this  in- 
jury had  occurred  to  the  plaintiff  while  en- 
gaged in  the  erection  of  a  telegraph  line, 
from  the  act  of  other  workmen  in  the  selec- 
tion of  an  unsafe  pole,  when  the  master  had 
provided  a  sufficient  number  of  sound  poles, 
it  may  l>e  that  such  selection  would  be  the 
negligence  of  a  fellow  servant,  and  the  mas- 
ter not  be  liable.  But  in  the  present  case  the 
plaintiff  was  employed  to  work  on  a  line  al- 
ready erected,  constituting  the  permanent 
Slant  of  the  defendant.  It  may  also  be  that 
efects  in  the  upper  part  of  the  pole  can  only 
be  discovered  by  the  linemen  when  they  as- 
cend them,  and  that  such  inspection  as  is 
necessary  must  be  left  to  them  to  make.  We 
may  concede  for  the  argument  that  the  de- 
fendant might  have  so  conducted  its  busi- 
ness as  to  have  devolved  upon  the  linemen 
all  duties  of  inspection  of  whatever  charac- 
ter. But  the  undisputed  evidence  in  this 
case  is  to  the  effect  that  it  did  not  so  con- 
duct its  business  and  that  the  common  prac- 
tice of  telegraph  or  telephone  companies  is 
to  make  special  inspection  of  their  poles.  In 
Mclsaac  v.  Northampton  Electric  Lighting 
Co.  172  Mass.  89,  51  N.  E.  524,  it  was  held 
that  the  defendant  was  not  bound,  as  against 
its  linemen,  to  inspect  its  poles  below  the 
surface  of  the  ground.  It  is  said  in  the  opin- 
ion in  that  case :  "All  the  evidence  tends  to 
show  that,  in  the  ordinary  course  of  the  busi- 
ness, the  linemen,  who  are  often  expected  to 
work  alone,  without  supervision,  as  the 
plaintiff  was  working  at  the  time  of  the  ac- 
cident, would  examine  the  poles  for  them- 
selves, so  far  as  they  considered  it  necessary 
to  do  so  for  their  safety.  They  easily  could 
make  any  necessary  tests  to  ascertain  the 
condition  of  the  poles  as  to  soundness  with- 
out the  aid  of  special  inspectors,  and,  from 
their  knowledge  of  common  affairs,  could 
'  judge  whether  the  pole  was  safe  togo  "WJ-" 
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The  uncontroyerted  evidence  in  this  case  is 
to  the  contrary,  and  establishes  that  linemen 
<io  not  test  the  poles  which  they  seek  to  as- 
•cend,  but  leave  tnat  duty  to  be  performed  by 
inspectors.  Tlie  advantage  to  the  company 
by  this  course  is  plain.  If  each  lineman  was 
to  dig  around  and  test  every  pole  before  he 
■ascended  it,  a  large  part  of  his  time  would 
be  taken  up  by  this  work  alone,  and  repeated 
tests  would  soon  impair  the  stability  of  the 
pole  itself.  There  are  cases  to  be  found  in 
other  states  tending  to  support  the  claim 
that  a  lineman  assumes,  as  a  risk  of  his  em- 
ployment, the  chance  that  the  poles  may  be 
decayed  and  unsafe,  and  that  he  must  dis- 
cover their  condition  for  himself.  Neither 
these  cases  nor  the  one  cited  from  Massa- 
chusetts are  authorities  where  it  is  shown 
to  be  the  practice  for  the  companies  to  make 
special  inspections.  There  is  therefore  noth- 
ing in  the  present  case,  unless  it  be  the  own- 
ership of  the  pole  by  another  company,  to 
take  it  out  of  the  general  rule  laid  down  by 
Judge  Landon  in  Byrne  v.  Eastmana  Co. 
163  N.  Y.  461,  57  N.  E.  738,— that  "reason- 
Able  care  involves  proper  inspection,  and  neg- 
ligence in  respect  of  it  is  the  negligence  of 
the  master." 

I  do  not  think  that  the  fact  that  the  de- 
fendant did  not  own  the  pole  which  fell  re- 
lieved it  from  the  duty  of  reasonable  inspec- 
tion to  see  that  the  pole  was  safe.  The  pole 
formed  part  of  the  permanent  line  of  the  de- 
fendant through  the  streets  of  the  city  of 
Rochester,  (hi  that  pole  the  defendant 
strung  its  wires.  The  stringing  of  the  wires 
necessarily  subjected  the  pole  to  strain, 
which  would  be  increased  by  the  weight  of 
the  lineman  whenever  he  ascended  the  pole. 
If  the  pole  was  unsound  and  inadequate  to 
bear  this  strain,  it  would  naturally  result 
in  the  pole  breaking  down.  The  defendant's 
own  work,  therefore,  was  an  essential  factor 
in,  and  a  proximate  cause  of,  the  falling  of 
the  pole.  Certainly,  if  the  pole  had  injured 
a  passer-by,  it  would  be  no  answer  for  the 
defendant  to  say  that  it  did  not  own  the 
pole.  It  was  bound,  both  as  to  third  parties 
and  as  to  its  own  workmen,  to  erect  and 
maintain  a  reasonably  safe  structure;  and 
it  had  no  right  to  use  for  that  purpose  an 
unsafe  appliance,  whether  its  own  or  that 
of  a  third  party.  By  using  the  pole  as  part 
of  its  line,  it  adopted  it  as  its  own.  As  it 
would  have  been  liable  had  the  pole  when 
first  used  been  decayed  and  insufficient  for 
the  purpose  of  carrying  its  wires  and  sup- 
porting its  linemen,  it  was  equally  liable 
when  the  i>ole  subsequently  became  unsafe 
from  decay,  which  reasonable  inspection 
would  have  discovered.  The  duty  of  the  de- 
fendant was  just  as  great  to  safely  maintain 
as  to  safely  construct,  and  that  duty  cannot 
be  delegated  so  as  to  exempt  the  master 
from  liability.  But  I  do  not  see  that  the  de- 
fendant has  delegated  this  duty.  It  received 
from  the  Rochester  Gas  &  Electric  Company 
a  bare  license  to  string  wires  on  the  poles. 
The  latter  company  received  no  compensa- 
tion for  the  privilege.  It  made  no  agreement 
to  maintain  the  pole  securely,  and  made  no 
representation  as  to  its  condition  or  suf- 
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ficiency.  It  would  seem,  therefore,  that  it 
owed  the  defendant  no  duty  as  to  the  safety 
of  the  pole,  which  the  latter  used  at  its  own 
risk,  and  it  is  questionable  whether  the  Roch- 
ester Company  was  bound  to  exercise  any  af- 
firmative vigilance  in  favor  of  the  defend- 
ant's employees.  Larmore  v.  Crown  Point 
Iron  Co,  101  N.  Y.  391,  54  Am.  Rep.  718, 
4  N.  £.  752.  Had  the  defendant  contracted 
with  the  owner  of  the  pole  for  its  proper 
inspection  and  repair  or  replacement,  a  dif- 
ferent question  would  be  presented,  and  it 
might  be  argued  that  in  securing  such  an 
agreement  it  had  exercised  reasonable  care 
to  provide  its  workmen  with  a  safe  place  and 
safe  appliances.  But,  as  the  defendant  did 
not  contract  with  others  to  inspect  and  re- 
pair the  pole,  that  duty  rested,  upon  it. 

It  is  claimed  by  the  learned  counsel  for 
the  appellant  that  the  rule  held  by  the  trial 
judge  in  this  case  would  lead  to  most  unrea- 
sonable results.  It  is  said  that  under  the 
doctrine  of  the  charge  a  merchant  would  be 
liable  for  injuries  suffered  by  his  traveling 
salesmen  on  railroads  which  the  employer 
had  neglected  to  inspect,  and  that  a  master 
would  be  similarly  liable  for  defects  in  an 
elevator  which  his  workmen  might  be  com- 
pelled to  use  in  going  to  a  place  where  they 
were  to  do  their  work.  These  are  false  anal- 
ogies, and  the  doctrine  of  the  trial  court 
leads  to  no  such  conclusions.  When  it  is 
said  that  the  master  is  bound  to  furnish  his 
servants  a  reasonably  safe  place  in  which  to 
work,  it  is  plain  that  this  rule  applies  only 
where,  in  the  ordinary  conduct  of  the  busi- 
ness, the  master  furnishes  the  place.  In 
many  occupations  the  master  does  not  fur- 
nish the  place  for  work  at  all.  Such  is  the 
case  in  the  instances  suggested  by  the  learn- 
ed counsel,  and  many  others, — as  where  a 
master  mechanic  sends  his  journeymen  to 
make  repairs  in  the  buildings  of  others,  or 
where  a  contractor,  having  agreed  to  cut 
timber  from  land,  employs  laborers  for  the 
purpose.  Instances  might  be  multiplied  in- 
definitely. In  all  these  cases  the  exemption 
of  the  master  from  liability  (except  for  hid- 
den danger  of  which  he  has  knowledge,  and 
which  it  would  be  his  duty  to  disclose  to  his 
servants)  is  based,  not  on  the  theory  that  he 
may  rely  upon  the  owners  of  the  premises 
having  done  their  duty,  but  on  the  ground 
that  in  no  proper  sense  of  the  term  does  he 
furnish  the  place.  It  is  not  so  here,  how- 
ever. The  pole  was  part  of  the  permanent 
plant  of  the  telephone  line,  which  the  con- 
duct of  the  business  made  it  the  duty  of  the 
master  to  furnish.  The  pole  was  in  the  pos- 
session of  the  master,  so  far  as  it  was  capa- 
ble of  being  possessed  by  anyone.  It  was 
in  constant  service  in  maintaining  the  de- 
fendant's wires,  and  apparently  at  all  times 
subject  to  be  ascended  by  its  servants 
when  the  necessities  of  the  defendant's 
business  might  require.  If  the  license  re- 
ceived by  the  defendant  from  the  gas  and 
electric  company  did  not  permit  it  to  prop- 
erly inspect  the  pole  to  ascertain  its  safe- 
ty, which  I  deny,  then  the  fault  lay  with  the 
defendant  in  using  a  pole,  the  contract  as 
to  which  with  its  owner  precluded  def end- 
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ant  from  seeing  that  it  was  safe.  It  is  said 
that  the  plaintiff  knew  that  the  pole  did  not 
belong  to  the  defendant.  This  is  true.  But 
it  does  not  appear  that  he  had  any  knowl- 
edge of  the  terms  of  the  agreement  under 
which  the  defendant  used  the  pole.  He  is 
not  chargeable  with  notice  of  the  fact  that 
under  the  agreement  the  defendant,  as  is 
claimed  by  its  counsel  had  no  right  to  in- 
spect the  pole  or  repair  it,  and  the  owner 
was  under  no  obligation  to  do  either.  He 
cannot  be  said  to  have  assumed  the  risk  of 
such  a  situation.  The  case  of  Dixon  v. 
Western  U.  Teleg.  Co,  68  Fed.  630,  is  plainly 
distinguishable  from  the  one  at  bar,  and  was 
doubtless  well  decided.  The  pole  on  which 
the  plaintiff  met  his  injury  through  the  de- 
fective charapter  of  the  clamps  or  steps  at- 
tached to  it  not  only  was  not  the  property 
of  the  defendant  company,  but  was  not  in 
any  way  used  by  it  as  a  part  of  its  line  or 
plant.  The  occasion  to  ascend  the  pole  arose 
from  the  fact  that  the  wires  on  the  pole 
interfered  with  the  defendant's  wires,  and 
hence  it  was  necessary  to  shift  the  position 
of  those  wires.  The  use  of  the  pole  was 
therefore,  as  stated  by  the  learned  court, 
casual,  and  the  decision  of  the  court  that 
the  deifendant  was  not  liable  for  the  condi- 
tion of  the  pole  proceeded  on  this  ground, — 
a  ground  which  has  no  application  to  the 
present  case. 

The  judgment  appealed  from  should  he  af- 
firmed, with  costs. 

O'Brien  and  Werner,  JJ.,  concur. 

Landon,  J.,  concurring: 

I  concur  with  Judge  Cullen.  As  in  the 
case  of  railroad  cars,  the  company  which 
uses  them  owes  the  duty  to  its  servants  of 
proper  inspection  as  to  their  safety,  whether 
sucn  cars  are  its  own  or  come  to  it  from 
another  line  and  company,  so  it  seems  to 
me  that  this  telephone  company,  which  uses 
the  poles  of  another  company,  owes  to  its 
servants  the  like  duty.  The  case  of  Flood 
▼.  Western  U.  Teleg.  Co,  131  N.  Y.  603,  30 
N.  E.  106,  has  but  little  resemblance  to  this 
sase.  There  the  workman  subjected  the 
defective  cross  arm  of  the  telegraph  pole  to 
an  excessive  strain  without  looking,  as  he 
had  full  opportunity  to  do,  to  see  whether 
it  could  bear  it.  llie  opinion  of  the  court 
convicts  him  of  gross  carelessness.  Here  the 
workman  had  no  opportunity  to  make  inspec- 
tion, or  means  to  do  it  with.  The  pole  was 
part  of  the  master's  business  plant,  and, 
however  acquired,  it  was  the  master's,  so  far 
as  the  relations  between  master  and  servant 
were  affected  by  it.  An  elevator  or  railway 
car  or  other  property  wholly  controlled  by 
others  is  no  part  of  the  master's  plant,  when 
his  use  of  it  is  simply  that  of  a  customer 
or  occasional  repairer,  and  thus  unlike  this. 

Parker,  Oh.  J.,  dissenting: 

Defendant's  foreman  in  its  behalf  request- 
ed permission  of  one  Martin,  the  fore- 
man of  the  Rochester  Gas  &  Electric  Com- 
pany, to  use  certain  of  its  poles  to  support 
defendant's  telephone  wires.  Permission 
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was  granted,  and  several  of  such  poles  wer** 
used  in  connection  with  defendant's  poles, 
the  object  being  to  lessen  the  number  of  poles^ 
used  in  a  given  street;  and  the  defendant, 
reciprocated  by  allowing  the  Rochester  Gas 
&  Electric  Company  to  make  a  similar  use 
of  such  of  its  poles  as  was  desired.  The 
plaintiff,  a  lineman  in  defendant's  employ, 
on  the  23d  day  of  August,  1898,  went  up 
one  of  the  poles  thus  used  by  the  defendant, 
for  the  purpose  of  takinfi^  the  slack 
out  of  the  wires  on  that  stretch. 
While  he  was  at  work  the  pole  fell> 
to  the  ground,  severely  injuring  him. 
An  examination  disclosed  that  the  pole  fell 
because  it  had  become  rotten  beneath  the- 
surface  of  the  ground.  Above  the  ground> 
the  pole  not  only  appeared  to  be,  but  was  in< 
fact,  in  good  condition.  Upon  that  subject 
the  plaintiff  testified:  ''The  outward  ap- 
pearance was  good.  It  was  perfectly  sound,, 
so  far  as  I  could  see,  from  the  top 
of  it  down  to  the  ground.  I  looked 
at  the  pole,  that  was  all.  To  all  ap- 
pearances, it  looked  sound.  •  •  .  Before- 
climbing  a  pole,  I  just  look  at  the  pole  for 
the  purpose  of  seeing  whether  there  was  any^ 
rottenness  from  its  external  appearance.  I 
didn't  see  any  rottenness.  I  always  did  that 
in  climbing  the  pole.  I  looked  at  the  pole- 
.  .  •  I  had  no  idea  or  thought 
that  any  of  these  poles  were  rotten 
or  in  bad  condition.  I  could  not  tell 
from  the  outward  condition  of  the  pole,  nor 
could  any  other  man."  There  is  only  one 
method — so  the  witnesses  on  this  trial  agree 
— ^by  which  rottenness  such  as  caused  this 
pole  to  fall  can  be  discovered  and  that 
is  to  remove  the  earth  from  around 
the  pole  to  a  depth  of  something  like  a  foot 
and  then  take  an  iron  bar  and  attempt  to 
thrust  it  into  the  pole  at  about  the  bottom* 
of  the  excavation.  The  plaintiff  testified: 
"The  only  way  you  can  discover  whether  a 
pole  is  in  good  or  bad  condition  at  its  base 
would  be  to  take  a  shovel  and  a  bar  and 
diig  down  under  the  surface  a  foot  or  half 
a  foot,  and  then  see  if  the  crowbar  will  go 
through  the  pole.  ...  I  have  seen  the 
foreman  do  it.  I  have  seen  him  shovel  the 
dirt  around  the  pole,  and  take  his  crowbar 
and  tap  the  pole  for  the  purpose  of  seeing 
whether  it  is  rotten  or  not.  That  is  the  way 
it  is  done."  A  lineman  for  the  Rochester 
Gas  &  Electric  Company  said:  "I  have  tested 
poles  for  that  company.  In  testing,  we  use 
a  bar,  and  dig  around  the  pole  probably  6 
inches;  dig  down  and  drive  the  bar  in,  and, 
if  the  bar  sinks  pretty  well  in,  we  call  the 
pole  pretty  rotten.  We  then  report  them  oni 
a  slip  and  give  them  to  the  foreman,  and 
he  has  them  changed."  Without  contradic- 
tion, then,  it  is  established  in. this  record 
that  the  only  method  of  inspection  by  which < 
it  was  possible  to  ascertain  the  condition  of 
this  pole  was  by  making  an  excavation  about 
it,  and  then  attempting  to  thrust  an  iron  bar 
into  the  pole  at  the  lower  part  of  the  exca- 
vation,— acts  which  this  defendant  had  no- 
right  to  perform  under  its  bare  permission 
to  use  the  pole  for  the  purpose  of  stringing, 
its  wires,  but  acts  which  the  Rochester  Gas- 
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ft  Electric  Company  had  both  the  right  and 
the  duty  to  perform,  because  it  constituted 
the  only  method  of  inspection  by  which  it 
could  be  kept  advised  of  the  condition  of  its 
poles.  It  owed  a  duty  to  the  public,  which 
gave  it  permission  to  use  the  streets  for  the 
erection  of  poles,  to  see  to  it  that  they  should 
not  become  rotten,  thus  threatening  danger 
to  passers-by  on  the  public  streets. 

The  court  said  in  the  course  of  its  charge 
to  the  jury:  "He  [the  plaintiff]  had  a  right 
to  assume  that  the  defendant  had  performed 
its  duty  in  exercising  reasonable  care  in  fur- 
nishing him  a  safe  place  to  work,  and  if  the 
defendant  omitted  that  duty  and  by  reason 
of  that  omission  this  accident  occurred, 
then  the  defendant  is  liable.  .  .  •  Now, 
gentlemen,  I  charge  you  that  the  mere  fact 
that  these  poles  were  owned  by  another  com- 
pany did  not  relieve  the  defendant  from  the 
responsibility  of  inspecting  them  to  see 
whether  they  were  in  a  safe  condition  for 
the  plaintiff  to  perform  his  work,  just  as 
much  as  if  defendant  owned  them."  At  the 
close  of  the  charge  the  counsel  for  the  de- 
fendant  requested  the  court  to  instruct  the 
jury  "that  the  defendant  owed  the  plaintiff 
no  duty  to  inspect  the  pole  that  fell,"  which 
request  was  denied,  and  an  exception  noted, 
whereuxK>n  the  counsel  took  exceptions  cov- 
•ring  the  portions  of  the  charge  (quoted.  In 
view  of  the  undisputed  evidence  in  the  rec- 
ord, which  is  ffiven  by  the  plaintiff  and  the 
witnesses  for  the  defendant,  this  request  was 
the  exact  equivalent  of  a  request  to  charge 
that  defendant  did  not  owe  to  plaintiff  the 
duty  of  excavating  around  the  pole  of  the 
Rochester  Gas  &  Klectric  Company,  and  then 
testing  the  pole  at  the  bottom  of  the  exca- 
vation by  an  iron  bar,  before  allowing  the 
plaintiff  to  ascend  it.  In  no  other  way  could 
an  inspection  be  made,  according  to  the  evi- 
dence; and  it  cannot  be  that  one  who  must 
use  the  appliances  of  others,  that  are  in  con- 
stant use  and  presumably  inspected  bv  them, 
must  also  make  inspection,  or  be  mulcted  in 
damages  should  injury  result  to  someone  in 
his  employ.  Such  a  claim  assumes  that  a 
master  has  no  right  to  trust  any  person  or 
any  agency:  that,  although  he  must  take 
his  employee  on  a  train  with  him  to  a  point 
where  he  is  erecting  a  building,  still  he  must 
not  trust  to  the  inspection  of  the  railroad 
company,  although  he  knows  it  is  their  duty 
to  inspect,  but  must  himself  inspect  before 
he  directs  his  employees  to  board  the  train; 
that  before  he  requires  his  workmen  to  en- 
ter an  elevator  to  pass  up  to  the  ninth  story 
of  a  building,  where  he  and  they  are  engaged 
in  decorating,  he  must  make  an  inspection 
of  the  elevator;  otherwise,  in  the  event  of 
an  accident,  a  jury  may  be  permitted  to  say 
that  he  failed  in  the  performance  of  his 
duty  to  the  servant,  as  was  done  in  this  case. 
The  average  human  being  would  pronounce 
any  such  rule  absurd,  and  would  say  that  it 
is  the  duty  of  the  owner  of  the  elevator  to 
see  to  it  that  it  is  inspected;  it  is  not 
everybody's  duty,  nor  the  duty  of  anyone 
besides  the  owner.  The  progress  of  the  world 
is  founded  upon  trust  and  confidence,  and  the 
employer  assumes^  and  must  assume^  that 
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he  who  is  charged  with  the  performance  of 
a  duty  will  do  it;  and,  as  it  is  the  duty  of 
the  owner  of  an  elevator  to  have  frequent 
and  careful  inspections,  the  public  assume 
that  the  duty  will  be  performed,  and  there- 
fore enter  the  elevator  in  full  confidence 
whenever  occasion  requires.  And  the  employ- 
er is  not  negligent  who  without  special  warn- 
ing trusts  himself  and  his  workmen  within 
the  elevator.  But  all  this  is  equally  true  of 
the  electric-light  pole  in  this  case.  The  Roch- 
ester Oas  &  Electric  Company  were  charged 
with  the  duty  of  using  reasonable  and  ordi- 
nary care  to  keep  that  pole  in  safe  condition 
for  the  protection,  at  least,  of  passers-by 
upon  the  public  streets,  and  this  defendant,, 
as  well  as  all  the  rest  of  the  public  using 
that  street,  had  the  right  to  rely  upon  the 
company  to  perform  that  duty,  and  was  not 
called  upon  first  to  doubt,  and  second  ta 
trespass  in  a  search  for  hidden  defects  where 
all  appearances  indicated  soundness  instead 
of  rottenness. 

But  it  is  said  if  we  grant  that  the  master 
be  not  liable  in  the  case  of  the  elevator^ 
because  no  authority  can  be  found  for  it, 
which  is  equally  true  of  this  situation,  a  dis- 
tinction can  be  drawn  between  such  a  case 
and  the  one  at  bar;  for  in  the  one  the  master 
is  taking  his  men  to  work,  and  in  the  other 
he  has  actually  put  them  to  work,  and  it 
is  settled  law  that  a  master  must  use  rea- 
sonable and  ordinary  care  to  provide  a  safe 
place  for  his  men  to  prosecute  their  work 
in  Flood  v.  Western  U.  Teleg,  Co,  131  N.  Y. 
603;  30  N.  £.  196.  The  suggestion  is  not 
that  the  one  act  is  more  reckless  of  the 
rights  of  employees  than  the  other,  but  that 
a  rule  may  be  invoked  and  then  applied 
which  will  make  that  which  is  a  reasonably 
prudent  act  in  fact  an  imprudent  and  neg- 
ligent one  in  law.  No  such  inconsistency 
can  possibly  result  in  the  new  situations 
which  from  time  to  time  arise,  if  the  courts 
but  apply  the  rule  according  to  both  its 
letter  and  spirit,  which  do  not  require  the 
master  to  insure  his  employees  a  safe  place 
in  which  to  work,  but  oidy  that  he  shall  use 
reasonable  and  ordinary  care  to  accomplish 
that  result.  This  court  has  so  applied  it 
from  time  to  time  in  many  cases,  from 
among  which  the  following  are  cited  as  il- 
lustrations: Cullen  V.  'Norton,  126  N.  Y.  1, 
26  N.  E.  905;  Perry  v.  Rogbrs,  157  N.  Y. 
251,  61  N.  E.  1021;  Gapasao  v.  WooifolK 
163  N.  Y.  472,  57  N.  E.  760;  Di  Vito  v. 
Crage,  165  N.  Y.  378,  59  N.  E.  141.  Re- 
cently this  court  reversed  a  judgment  ob- 
tained against  the  owner  of  a  building  which 
fell  during  construction  owing  to  defective 
execution  by  the  contractor  {Burke  v.  Ire- 
land, 166  N.  Y.  305,  59  N.  E.  914)  ;  but,  if 
the  respondent's  contention  be  sound,  the 
person  engaged  by  the  owner  to  do  the 
plumbing  would,  under  the  rule  requiring 
the  master  to  use  reasonable  and  ordinary 
care  to  provide  a  safe  place  for  his  workmen, 
be  charged  with  the  duty  of  inspection  to  see 
whether  the  contractor  had  properly  con* 
structed  the  foundation,  and  hence  charge- 
able in  damages  for  injuries  sustained  by  his 
men  because  of  the  fall  of  the  building.    No 
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one  has  as  yet  presented  such  a  claim  to  the 
court,  but,  if  this  charge  is  to  stand  as  a 
correct  exposition  of  the  law,  such  claims 
will  be  presented  in  the  future;  for  in  the 
vast  and  varied  works  of  construction,  in 
which  many  independent  contractors  are  en- 
gaged, each  will  naturally,  and  in  fact  must 
necessarily,  rely  upon  the  caution  and 
care  of  others  to  guard  against  destruc- 
tion of  property  and  of  life. 

The  learned  counsel  for  the  plaintiff  has 
not  been  able  to  bring  to  the  attention  of  the 
court  a  single  case  supporting  the  charge 
of  the  trial  court.  Indeed,  the  only  cases  to 
which  he  invites  attention  are  the  cases  re- 
quiring inspection  by  railroad  corporations 
of  foreign  cars  received  upon  their  roads,  as 
well  as  of  their  own  cars.  Gottlieb  v.  New 
York,  L.  E.  A  W.  72.  Co,  100  N.  Y.  462, 
3  N.  E.  344;  Ooodrich  v.  New  York  0.  d  E, 
R.  R.  Co.  116  N.  Y.  898,  6  L.  R.  A.  760,  22 
N.  E.  397 ;  Eaton  v.  New  York  C.  d  E.  R,  R, 
Col  163  N.  Y.  391,  67  N.  E.  609;  Baltimore 
d  P.  R.  Co,  V.  Mackey,  157  U.  8.  72,  39  L. 
ed.  624,  15  Sup.  Ct.  Rep.  491;  Texas  d  P. 
U.  Co.  V.  Archibald,  170  U.  S.  665,  42  L.  ed. 
1188,  18  Sup.  Ct.  Rep.  777.  It  is  the  law 
in  this  state  that  railroad  corporations  owe 
to  their  employees  the  duty  of  proper  and 
frequent  inspection  of  cars  and  their  appli- 
ances for  the  purpose  of  discovering  defects 
which  may  arise  from  use.  Bailey  v.  Rome, 
W.  d  O.  R.  Co.  139  N.  Y.  302,  34  N.  E.  918. 
Proper  inspection  of  the  equipment  and  ma- 
chinery of  a  train  is  itself  part  of  the  duty 
of  the  company.  Hankins  v.  New  York',  L. 
E.  d  W.  R.  Co.  142  N.  Y.  416,  25  L.  R.  A. 
396,  37  N.  E.  460.  The  rule  is  that,  if  the 
appliances  are  not  safe  or  proper  on  any  of 
the  cars,  they  must  not  be  put  in  the  train 
and  started  out;  and  the  cases  cited  simply 
hold  that  it  makes  no  difference  whether  the 
cars  belong  to  the  company  or  some  foreign 
corporation;  they  must  first  be  inspected, 
and  if  found  unsafe  they  must  not  be  put  in 
the  train.  That  this  is  so  will  sufficiently 
appear  from  a  brief  extract  taken  from  the 
opinion  of  Judge  Earl  in  the  Gottlieb  Case, 
which  is  first  cited  by  respondent's  counsel : 
"It  [the  railroad  company]  owes  the  duty  of 
inspection  as  master,  and  is  at  least  respon- 
sible for  the  consequences  of  such  defects 
as  would  be  disclosed  or  discovered  by  ordi- 
nary inspection.  When  cars  come  to  it 
which  have  defects  visible  or  discoverable 
by  ordinary  inspection,  it  must  either  remedy 
such  defects  or  refuse  to  take  such  cars;  so 
much,  at  least,  is  due  from  it  to  its  em- 
ployees. The  employees  can  no  more  be  said 
to  assume  the  risks  of  such  defects  in  for- 
eign cars  than  in  cars  belonging  to  the  com- 
pany. As  to  such  defects  the  duty  of  the 
company  is  the  same  as  to  all  cars  drawn 
over  its  road."  A  mere  statement  of  the  rule 
and  the  reason  for  it  is  sufficient,  without 
argument,  to  show  that  those  cases  are  not 
applicable  in  principle  to  the  case  in  hand. 
There  is  no  suggestion  in  those  cases  that 
the  railroad  company  is  responsible  for  the 
hidden  defects  in  the  foreign  cars  or  their 
appliances  when  it  undertakes  to  haul  them 
over  its  road,  but,  instead,  that  it  is  respon- 
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Bible  for  those  open  and  visible  defects  only 
which  the  ordinary  train  inspection  will  dis- 
close ;  and  so  the  rule  simply  commands  that 
a  company,  before  it  sends  out  a  train,  shall 
have  made  an  examination  of  the  appliances 
of  all  cars  for  the  purpose  of  disclosing  opea 
and  visible  defects  readily  discoverable  by  the 
ordinary  system  of  inspection  carried  on  by 
train  hands,  and  requires  that  such  inspec- 
tion shall  further  be  made  as  the  train  pro- 
gresses on  its  route  at  such  times  and  places 
as  experience  teaches  to  be  necessary,  and  Uie 
convenience  of  the  service  will  permit. 

The  only  cases  brought  to  our  attention 
that  are  closely  enough  related  in  their  facts 
to  this  one  to  justify  their  consideration  as 
authority  are  Diwon  v.  Western  U.  Teleg.  Co. 
68  Fed.  630,  Mclsaao  v.  Northampton 
Electric  Lightifig  Co.  172  Mass.  89, 
51  N.  E.  524,  and  Flood  v.  Western  U.  Teleg. 
Co.  131  N.  Y.  603,  30  N.  E.  196.  In  Dixon's 
Case  the  plaintiff,  who  was  in  the  employ 
of  &  telegraph  company,  was  engaged  with 
others  in  stringing  wires  on  its  poles,  and 
was  instructed  to  climb  a  pole  of  another 
company  to  get  certain  wires  out  of  the  way. 
The  plaintiff  climbed  the  pole  by  means  of 
iron  spikes  driven  into  it,  did  his  work,  and 
while  descending  fell,  in  consequence  of  one 
of  the  spikes  being  insufficiently  secured,  or 
having  become  loosened  by  the  rotting  of  the 
wood.  It  was  held  on  demurrer  to  the  com- 
plaint that  the  plaintiff  could  not  recover, 
and  in  the  course  of  the  opinion  the  court 
said :  '*The  employer  is  not  an  insurer  of  the 
safety  and  sufficiency  of  the  tools,  ma- 
chinery, or  appliances  furnished  to  the  em- 
ployee for  his  use;  nor  is  he  a  guarantor  of 
the  safety  of  the  place  where  or  upon  or 
about  which  the  employee  is  required  to 
work.  The  duty  cast  by  law  upon  the  em- 
ployer is  to  use  ordinary  and  reasonable  care 
to  furnish  safe  and  sufficient  tools,  machin- 
ery, and  working  places.  If  he  has  done  this, 
he  has  performed  the  full  measure  of  bis 
duty.  .  .  .  The  pole  in  question,  how- 
ever, did  not  belong  to  the  defendant.  The  use 
of  it  was  casual  and  incidental  to  the  nature 
of  the  service  in  which  the  plaintiff  was  em- 
ployed. In  a  large  city,  where  telephone, 
telegraph,  electric  light,  and  electric  railway, 
poles  and  wires  are  numerous,  in  the  erection 
of  new  poles  and  wires  it  is  often  necessary 
to  climb  poles  already  erected,  in  order  to 
raise  or  remove  wires  which  would  interfere 
with  the  erection  of  additional  poles  and 
wires.  It  was  a  part  of  the  plaintiff's  duty 
to  climb  such  poles,  and  to  raise  and  remove 
obstructing  wires.  ...  He  learned,  or 
might  have  learned,  when  he  went  up  the 
pole,  whether  or  not  the  spikes  were  securely 
fastened  in  the  wood.  He  saw  and  used  them 
in  going  up,  and  a  careful  inspection  to  in- 
sure his  personal  safety  was  the  first  thing 
which  ought  to  have  been  suggested  to  him. 
He  knew  that  the  pole  which  he  was  about  to 
climb  did  not  belong  to  the  defendant  [and 
so  the  plaintiff  in  the  case  at  bar  knew  that 
the  pole  he  was  about  to  climb  did  not  belong 
to  his  employer] ,  and  that  it  could  not  know 
the  condition  of  the  spikes,  further  than  its 
foreman  could  ascertain  it  by  an  inspection 
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•cf  them  standing  on  the  ground."  In  Mc- 
Iaaac*a  Ccute  the  plaintiff  was  employed  by 
-the  defendant  as  a  lineman,  and  was  injured 
4>y  the  breaking  and  falling  of  a  pole  on 
which  the  defendant's  wires  were  suspended. 
The  pole  was  about  35  feet  high,  and  the 
•evidence  tended  to  show  that  it  was  badly 
•decayed  a  few  inches  below  the  surface  of 
the  ground,  ao  that  it  broke  off  square  with 
the  strain  upon  it  resulting  from  the  plain- 
tiff's weight,  and  the  force  from  the  wires 
-drawing  upon  it  after  other  wires  had  been 
removed.  Plaintiff  was  directed  to  go  and 
take  down  from  the  pole  two  wires  upon  it 
which  belonged  to  the  defendant,  and  put 
them  on  a  new  pole  near  by,  which  had  been 
•erected  there  on  account  of  a  change  of  grade 
in  the  railroad  at  the  crossing.  The  pole 
was  of  chestnut  wood,  about  8  inches  in  di- 
ameter at  the  top,  and  about  14  inches  at 
the  surface  of  the  ground.  It  had  been  set 
•eight  or  nine  years,  and  the  evidence  tended 
to  prove  that  it  showed  no  weakness  or  sign 
of  decay  about  the  ground.  The  opinion  also 
indicates  that  the  pole,  while  used  by  the 
defendant,  belonged  to  another  party.  The 
entire  court  concurred  in  holding  that  the 
defendant  did  not  owe  to  a  lineman,  whose 
business  it  was  to  work  upon  poles  all  along 
the  line,  as  occasion  might  require,  the  duty 
ef  inspecting  its  poles  below  the  ground,  and 
informing  the  lineman  whenever  any  of  them 
were  so  decayed  as  to  be  unsafe  to  work 
upon.  Knowlton,  J.,  in  the  course  of  his 
opinion,  said:  "The  evidence  was  undisput- 
ed that  it  was  easy  to  determine  very  quickly 
whether  a  pole  was  badly  decayed  a  little 
below  the  surface  of  the  ground,  and  that  no 
skill  or  experience  was  required  to  do  it, 
beyond  that  which  was  possessed  by  ordinary 
linemen.  The  plaintiff  testified  that  there 
were  risks  about  the  business  with  which 
he  was  familiar  as  a  lineman.  We  think 
that  one  of  the  most  common  and  obvious 
of  these,  in  reference  to  which  both  he  and 
his  employer  must  have  been  presumed  to 
have  contracted  when  he  entered  the  defend- 
ant's service,  was  the  risk  that  some  pole 
of  uncertain  age  might  break  and  fall  when 
a  lineman  was  working  upon  it,  if  he  did 
not  take  measures  to  ascertain  its  condition 
before  going  upon  it."  The  court,  having 
reached  the  conclusion  that  the  defendant 
was  not  liable,  even  though  it  had  owned  the 
poles,  said  at  the  close  of  its  opinion  that 
it  was  unnecessary,  therefore,  to  consider 
"whether  the  general  duty  of  the  defendant 
to  the  plaintiff  in  regard  to  the  strength  of 
poles  on  which  he  was  working  is  affected 
by  the  fact  that  it  was  not  the  owner  of  the 
pole  that  broke,  but  was  merely  using 
it  in  its  business  under  the  authority  of  the 
owner."  In  Flood  v.  Western  U.  Teleg.  Co. 
131  N.  Y.  003, 30  N.  E.  196,  it  is  true  that  the 
pole  was  not  the  property  of  a  third  party, 
but  belonged  to  the  defendant;  but  even  in 
52  L.  R.  A. 


that  case  a  judgment  in  favor  of  plaintiff 
was  reversed  in  this  court,  where  it  was  held 
that  the  plaintiff  was  not  entitled  to  recover 
for  fatal  injuries  sustained  by  the  breaking 
of  a  cross  ai-m  on  a  telegraph  pole,  precip- 
itating him  to  the  ground.  Plaintiff 's  int^ 
tate  was  a  lineman  for  the  Western  Union 
Telegraph  Company,  and  as  such  had  fre- 
quent occasion  to  climb  the  poles  and  work 
about  the  arms.  The  arm  in  question  when 
purchased  was  of  the  material,  size,  and  ap- 
parent strength  of  those  in  general  use  by 
telegraph  companies.  It  was  not  dis- 
covered by  the  system  of  inspection  which 
the  defendant  employed  that  there  was  any- 
thing about  it  indicating  any  defect  or  weak- 
ness. Six  years  of  user  and  exposure  to  the 
elements,  however,  had  so  far  weakened  the 
arm  that  it  failed  to  withstand  the  weight 
of  plaintiff's  intestate  upon  it,  and  it  did  not 
appear  that  during  all  that  period  of  time 
the  defendant  had  specially  inspected  that 
or  any  other  arm  for  the  purpose  of  ascer- 
taining its  strength.  The  defendant  had  in- 
spectors, who  went  along  the  line  of  tele- 
graph poles  and  wires  and  carefully  looked 
at  them,  and  tried  the  poles,  to  see  if  they 
were  still  strong  and  adequate,  and  such  in- 
spectors were  also  provided  with  arms  with 
which  to  replace  defective  ones;  but  the  in- 
spectors were  not  required  to  climb  up  evei*y 
pole  and  examine  the  arms,  and  it  did  not 
appear  that  this  pole  had  ever  been  climbed 
by  any  inspector  for  any  such  purpose.  An 
important  difference  between  that  case  and 
this,  which  makes  more  strongly  for  the  de- 
fendant, is  the  fact  that  in  this  case  the 
defendant  was  not  the  owner  of  the  pole, 
but  occupied  it  in  part  under  a  license  from 
the  owner,  who  at  the  same  time  made  use 
of  it  and  retained  the  general  control  over  it. 
In  cities  many  telephone  companies  string 
their  wires  upon  the  roofs  of  buildings  under 
a  similar  license,  but  it  would  hardly  be 
suggested  by  anyone  that  thereby  it  becomes 
the  duty  of  the  company  to  inspect  the  stairs 
or  attic  ladder  ascending  to  the  roof,  in  order 
to  ascertain  whether  it  would  support  the 
weight  of  the  lineman. 

Our  conclusion  is  that  a  person  who  uses 
a  pole,  building,  steamboat,  or  other  prop- 
erty of  another  as  a  mere  licensee — such 
property  remaining  in  the  control  and  pos- 
session of  the  owner — ^is  not  bound  to  es- 
tablish a  system  of  inspection  and  repairs  in 
regard  to  such  property  in  order  to  protect 
his  employees  from  injury  because  of  a  hid- 
den defect  only  discoverable  by  a  system  of 
inspection  involving  the  necessity  of  domin- 
ion over  the  property.  It  follows  that  the 
exceptions  were  well  taken.  The  judgment 
should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Gray  and  Halsbt,  JJ.,  concur. 
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TUNKESSEB  SUPBKME  COUUT. 


TENNESSEE  SUPREME  COURT. 


Mrs.  A.  T.  McLENDON,  Appt,, 

v. 

SOVEREIGN  CAMP    OF    WOODMEN  OF 

THE  WORLD. 


(. 


.Tenn., 


.) 


1.  The  application,  constitution,  and 
by-la^vs  of  a  fraternal  and  bcncllclal 
order    become    a    part    of   a   contract 

of  an  applicant  as  though  actually  appearing 
therein,  where  the  application  provides  that 
it,  as  well  as  the  constitution  and  by-laws 
of  the  order,  shall  form  the  basis  of  the  con- 
tract. 

2.  No  recovery  can  be  bad  against  a 
fraternal  and  beneflelal  order  on  the 
death  of  an  applicant  before  the  delivery  to 
him  of  the  benefit  certificate,  where  the  de- 
livery thereof  to  him  while  in  good  health 
was,  by  the  terms  of  the  application,  certifi- 
cate, constitution,  and  by-laws,  a  condition 
precedent  to  Its  taking  effect. 

8.  Mere  delay  In  exeeutlns  and  dellv 
erins  a  benefit  certificate,  during  which 
the  applicant  dies,  will  not  give  any  right  of 
recovery  on  the  certificate  where  the  terms  of 
the  contract  prevent  it  from  taking  effect 
until  its  delivery  to  the  applicant  in  good 
health,  the  delay  was  not  unreasonable  or 
caused  by  bad  faith,  and  there  is  no  time 
prescribed  within  which  the  delivery  should 
be  made. 

4.  Tbe  initiation  as  a  member  of  a 
local  camp  of  an  applicant  for  membership 
in  a  fraternal  and  beneficial  order  before  the 
receipt  by  such  camp  of  a  certificate  from 
the  sovereign  camp,  If  uni&uthorlzed  by  the 
constitution  and  by-laws,  is  not  a  waiver,  of 
conditions  precedent  to  his  becoming  a  bene- 
ficial member  of  the  order,  but  can,  at  the 
moat,  make  him  only  a  fraternal  member. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Shelby  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
benefit  certificate.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mr,  Williaxn  A.  Duncan   for  appellant. 

Messrs,  Brome  A  Burnett  and  Robert 
H.  Beattie,  for  appellee: 

The  provisions  of  the  established  by-laws 
of  a  mutual  benefit  society  are  elements  of 
the  contract  of  insurance.  They  are  factors 
which  cannot  be  disregarded,  and  all  who 
become  members  must  know  this  fact. 

Niblack,  Ben.  Soc.  §  18,  p.  34. 

Until  delivery  of  the  certificate  the  sov- 
ereign camp  was  not  bound  as  an  insurer  by 
the  initiation. 

The  initiation  waa  in  the  face  of  a  pro- 
hibitory clause  of  the  constitution  and  laws, 


and  the  local  camp  was  without  any  author- 
ity to  bind  defendant,  sovereign  camp,  by- 
such  initiation. 

Fiizniaurice  v.  Mutital  L.  Ina.  Co,  84  Tex. 
CI,  11)  S.  W.  301 ;  Kempe  v.  Woodmen  of  the 
World  (Tex.  Civ.  App.)  44  8.  W.  688. 

Even  though  initiation  was  valid,  the  Sov- 
ereign Camp  was  not  then  compelled  to  ac- 
cept him.  It  still  had  the  right  to  reject 
him  as  a  beneficiary  member,  and  retain  him 
as  a  fraternal  member. 

Niblack,  Ben.  Soc.  §  142,  pp.  282,  283; 
Catholic  Knights  of  America  v.  Kuhn,  91 
Tenn.  214,  18  S.  W.  385;  Supreme  Lodge,  K^ 
of  P.  V.  La  Malta,  95  Tenn.  160,  30  L.  R.  A. 
838,  31  S.  W.  493. 

When  the  application  states  that  the  cer- 
tificate shall  not  be  in  force  imtil  it  is  ac- 
tually delivered  to  the  applicant,  no  binding 
contract  is  made  until  the  certificate  is  de- 
livered. 

Niblack,  Ben.  Soc.  §  139,  p.  280;  Joyce,, 
Ins.  §  70;  McMaster  v.  New  York  L.  Ina,  Co. 
40  C.  C.  A.  119,  99  Fed.  857;  Ray  v.  Secw- 
ity  Trust  da  L.  Ins,  Co,  126  N.  C.  166,  35  S. 
E.  246;  McDonald  v.  Provident  fifav.  Life 
Assur.  Soc,  108  Wis.  213,  84  N.  W.  154; 
R^cse  V.  Fidelity  Mut,  Life  Asso.  Ill  Ga. 
482,  36  8.  E.  637 ;  Pottsinlle  Mut,  F,  Ins.  Co. 
V.  Minnequa  Springs  Improv.  Co,  100  Pa» 
137;  Poste  v.  American  Union  L.  Ins.  Co^ 
32  App.  Div.  189,  52  N.  Y.  Suppw  910;  Mc- 
Clove  V.  JIutual  Reserve  Fund  Life  Assc 
56  N.  J.  L.  187,  26  Atl.  78;  Connecticut  Mut. 
L.  Ins.  Co,  V.  Rudolph,  45  Tex.  454;  Su- 
preme  Lodge  of  Protection,  K.  d  L.  of  H,  v^ 
Grace,  60  Tex.  569;  Bacon,  Ben.  Soc.  §  272; 
Wil4>ow  V.  Sovereign  Camp,  W.  0,  W.  76  Mo. 
App.  573;  Matkin  v.  Supreme  Lodge,  K.  of 
H,  82  Tex.  301,  18  S.  W.  306;  Fitzmaurioe 
V.  Mutual  L,  Ins.  Co.  84  Tex.  61,  19  8.  W.^ 
301 ;  Kohen  v.  Mutual  Reserve  Fund  Life 
Asso.  28  Fed.  707 ;  Misselhom  v.  Mutual  Re- 
sci've  Fund  Life  Asso.  30  Fed.  545;  Home 
Forum  Ben.  Order  v.  Jones,  5  Okla.  698,  60 
Pac.  165;  Oiddings  v.  Northwestern  Mut.  L. 
Ins.  Co.  102  U.  S.  108,  26  L.  ed.  92. 

The  question  whether  the  provisions  in  the- 
application  and  constitution  and  laws  and 
the  benefit  certificate  are  unreasonable  is  im- 
material. 

May,  Ins.  55  A,  63. 

The  fact  that  this  certificate  was  not  it- 
sued  until  a  month  or  six  wedcs  after  thfr 
application  was  executed  is  not  an  unrea- 
sonable lapse  of  time. 

Kiblack,  Ben.  Soc.  §  142,  pp.  282,  283; 
Wilcox  V.  Sovereign  Camp,  W.  0,  W.  76  Mo. 
App.  573 ;  Corhett  v.  Smith,  101  Tenn.  368,. 
47  S.  W.  094. 


KoTB. — For  an  earlier  case  In  this  series, 
as  to  the  taking  effect  of  a  certificate,  although 
not  delivered  by  the  local  lodge,  see  Lorscher 
V.  Supreme  Lodge,  K.  of  H.  (Mich.)  2  L.  R.  A. 
206. 

As  to  constitntlon  and  by-laws  as  part  of 
contract,  see  Condon  v.  Mutual  Reserve  Fund 
52  L.  R.  A. 


Life  Asso.  (Md.)  44  L.  R.  A.  149;  Clark  T. 
Mutual  Reserve  Fund  Life  Asso.  (D.  C.)  48  L^ 
R.  A.  390. 

As  to  the  effect  of  by-laws  of  insurance  com- 
pany as  notice,  see  note  to  Moyer  v.  Bast  Shore- 
Terminal  Co.  (8.  C.)  25  L.  R.  A  48. 
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WilkMy  J.»  delivered  the  opinion  of  the 
■court: 

The  defendant  i«  a  fraternal  and  beneficial 
^rder.  Its  objects  and  purposes  are  thus  set 
^out  in  its  constitution  and  laws : 

''Sec.  3.  The  objects  of  this  order  shall  be 
to  combine  white  male  persons  of  sound  bod- 
ily health,  exemplary  habits,  and  good  moral 
^character,  between  the  ages  of  eighteen  and 
fifty-two,  into  a  secret,  fraternal,  beneficiary, 
4ind  benevolent  order;  provide  funds  for 
their  relief;  comfort  the  sick,  and  cheer  the 
unfortunate,  by  attentive  ministrations  in 
times  of  sorrow  and  distress;  educate  its 
members  in  moral,  social,  and  intellectual 
matters,  and  promote  fraternal  love  and  un- 
ity ;  create  a  fund,  from  which,  upon  reason- 
-able  and  satisfactory  proofs  of  the  death  of 
the  beneficiary  member  who  has  complied 
with  the  lawful  requirements  of  the  order, 
tihere  shall  be  paid  a  sum  not  to  exceed  three 
thousand  ($3,000)  dollars  to  the  person  or 
persons  named  in  his  certificate  as  benefi- 
<:iary  or  beneficiaries,  which  beneficiary  or 
benellciariefl  shall  be  his  wife,  children, 
adopted  children,  parents,  brothers,  sisters, 
or  other  relatives,  and  to  erect  a  tombstone 
or  monument  at  the  grave  of  every  such  de- 
ceased member.'* 

It  is  insisted  that  J.  J.  McLendon,  the  hus- 
band of  the  plaintiff,  Mrs.  A.  T.  McLendon, 
was  a  fraternal  and  beneficial  member  of  the 
order  at  the  time  of  his  death  on  the  3d  day 
of  January,  1809,  and  that  the  plaintiff  be- 
came thereby  entitled  to  the  payment  of 
•$1,000,  as  his  beneficiary. 

By  way  of  defense,  it  is  said  on  behalf  of 
the  order  that  J.  J.  McLendon  at  the  time  of 
his  death  was  not  a  beneficial  member  of  the 
order,  that  no  certificate  had  been  delivered 
to  him,  and  that  at  the  time  of  his  death 
his  application  for  membership  and  insur- 
ance was  pending,  but  the  contract  had  not 
heen  consummated  and  closed. 

There  were  two  trials  in  the  court  below. 
Upon  the  first  trial  there  was  a  verdict  of  a 
jury  and  judgment  for  $1,180.17,  which  was 
by  the  court  set  aside,  presumably  on  the 
^ound  that  there  was  no  liability  on  the 
pcurt  of  the  company.  A  bill  of  exceptions 
was  taken  and  preserved.  Upon  the  second 
trial  the  plaintiff  having  introduced  his  evi- 
-dence  and  rested  his  case,  the  defendant  as- 
«ociation  demurred  to  the  evidence.  Upon 
that  demurrer  issue  was  joined,  and  upon 
the  hearing  the  trial  judge  gave  judgment 
for  the  defendant  company,  and  plaintiff 
lias  appealed  and  assigned  errors. 

The  evidence  in  the  case  is  largely  embod- 
ied in  an  agreed  statement  of  facts.  From 
this  statement  it  appears  that  the  deceased 
McLendon,  husband  of  plaintiff,  made  his  ap- 
plication  to  become  a  member  of  the  order 
November  28th,  1808.  This  application  was 
forwarded  by  the  local  camp  at  Memphis  to 
J.  B.  Frosty  an  ofllcer  of  the  order  at  At- 
lanta»  Georgia,  who,  after  countersigning  it, 
sent  it  to  the  sovereign  camp  of  the  order  at 
Omaha,  Nebraska.  By  it  the  application 
and  physician's  report  were  delivered  to  the 
sovereign  camp  physician  on  19th  of  Decem- 
ber, 1898,  who  returned  it  to  the  local  camp 
£2  L.  R.  A. 


physician  to  fill  in  certain  answers  in  the 
aoplicant's  "personal  history."  After  filling 
in  the  required  matter  it  was  returned  to  the 
sovereign  physician  December  29,  1898.  It 
was  then  accepted  by  the  order,  and  it  issued 
the  certificate  December  31,  1898,  and  im- 
mediately sent  it  to  the  clerk  of  the  local 
camp  at  Memphis. 

Prior  to  the  31st  of  December,  when  the 
certificate  was  dated  and  issued,  the  appli- 
cant was  taken  sick,  and  from  this  sickness 
died  January  3, 1899.  The  application,  med- 
ical report,  and  certificate  are  all  made  part 
of  the  record  by  the  agreed  statement  of 
facts. 

The  only  paymoit  made  by  the  deceased 
was  $1.00  physician's  fee  and  $2.00  entrance 
fee.  The  printed  constitution,  by-laws,  laws 
and  rules  of  the  order  are  also  made  part  of 
the  record. 

It  is  agreed  that  the  sovereign  physician 
would  state  if  examined,  that  the  applica- 
tion and  medical  examination  was  returned 
to  the  local  camp  physician  in  good  faith  for 
the  purposes  heretofore  stated,  and  not  for 
purposes  of  delay,  but  the  truth  of  this  state- 
ment is  not  conceded.  By  a  supplemental 
agreement  it  appears  that  after  the  certifi- 
cate was  signed,  dated,  and  issued  it  was 
sent  by  the  sovereign  camp  at  Omaha  to  J. 
B.  Frost,  provisional  head  consul,  at  Atlan- 
ta, Georgia,  who  received  it  on  or  about  the 
4th  day  of  January,  1899,  and,  not  knowing 
of  the  death  of  the  applicant  on  the  preced- 
ing day  January  8d,  1899,  he  countersigned 
the  certificate,  and  sent  it  forward  to  the  lo- 
cal camp,  that  the  certificate  was  never 
signed  by  the  consul  commander  and  clerk 
of  the  local  camp,  and  was  not  delivered  to 
J.  J.  McLendon,  or  anyone  for  him  on  ac- 
count of  his  illness  and  death,  and  that  this 
illness  antedated  December  31,  1898,  the 
date  of  the  issuance  of  the  certificate  that 
McLendon's  death  occurred  January  3,  1899, 
prior  to  the  receipt  of  the  certificate  by  the 
clerk  of  the  local  camp  from  Frost,  the  pro- 
visional head  consul  at  Atlanta. 

It  was  further  agreed  that  all  payments 
required  of  J.  J.  McLendon  at  the  time  his 
application  was  received  and  acted  upon 
were  made,  and  that  all  money  received  from 
him  was  tendered  back  to  his  widow  after 
his  death.  Proof  was  introduced  to  show 
that  some  persons  were  initiated  and  obligat- 
ed into  the  local  Memphis  camp  as  members 
before  they  received  their  benefit  certificates, 
but  it  was  not  the  custom  of  the  local  camp 
to  do  so. 

The  application  of  date  November  28  is  for 
membership  in  the  order  and  participation 
in  the  beneficiary  fund  to  the  extent  of  $1,- 
000.00  at  the  death  of  the  insured,  or  such 
amount  as  the  sovereign  physician  may  ap- 
prove, and  a  monument.  It  states  that  the 
entrance  fee  and  certificate  fee,  amounting 
to  $10,  accompanies  the  application,  and  it 
directs  that  a  beneficiary  certificate  be  issued 
payable  at  his  death  to  his  wife  Anna  T.  Mc- 
Lendon. It  also  contains  this  statement, 
among  others:  "I  do  hereby  consent  and 
agree  that  this  application  shall  form  the 
sole  basis  of  my  admission  to  and  member- 
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ahip  in  this  order  and  the  beneficiary  certifi- 
cate to  be  issued  on  this  application,  etc. 
It  further  provides  that  the  application  and 
examining  physician's  report  is  the  basis  of, 
and  shall  form  part  of,  the  certificate  issued 
thereon.  It  is  further  agreed  that  all  of  the 
provisions  and  laws  of  Qie  order  now  exist- 
ing or  hereafter  adopted  shall  form  a  part 
of  the  certificate  issued  hereon  whether 
printed  on,  or  referred  to  in,  such  certificate 
or  not.  I  further  agree  that  the  liability  for 
the  payment  of  benefits  to  me  or  my  benefi- 
ciary shall  not  begin  until  after  this  appli- 
cation shall  have  been  accepted  by  the  sover- 
eign physician,  a  beneficiary  certificate  is- 
sued thereon  and  personally  delivered  to  me, 
and  I  shall  have  made  all  the  payments  re- 
quired in  section  56  of  the  constitution  and 
laws  of  the  order,  and  I  shall  have  been  obli- 
gated in  due  form." 

Upon  the  back  of  the  certificate  ia  in- 
dorsed: "1  hereby  certify  that  the  appli- 
cant herein  named  was  elected  to  membership 
the  12th  day  of  December,  1898."  This  is 
signed  by  the  local  clerk,  also  indorsed  is  the 
certificate  of  the  local  physician  as  to  the 
careful,  personal  examination  of  the  appli- 
cant, a  certificate  of  his  identity  and  that 
hia  fee  for  examination  has  been  paid,  etc., 
etc  Also  a  note  that  the  application  shall 
be  forwarded,  if  in  a  southern  state,  to  John 
B.  Frost,  provisional  head  consul,  Atlanta, 
Georgia. 

The  following  provisions  of  the  constitu- 
tion and  by-laws  are  made  part  of  record  as 
bearing  upon  and  fixing  the  right  ot  the  ap- 
plicant to  wit: 

"Sec.  56.  The  liability  of  the  sovereign 
camp  or  beneficiary  head  camp  for  the  pay- 
ment of  the  benefits  upon  the  death  of  a 
member  shall  not  begin  until  after  his  ap- 
plication shall  have  been  accepted  by  the 
sovereign  physician  or  head  physician,  his 
certificate  issued  and  he  shall  have:  First, 
paid  all  the  entrance  fees;  second,  paid  his 
advance  assessment;  third,  paid  the  sover- 
eign camp,  beneficiary  head  camp,  or  camp 
general  fund  dues  for  the  month;  fourth, 
paid  the  physician's  fee  for  medicsd  exami- 
nation; fifth,  having  been  obligated  or  intro- 
duced by  a  camp  or  authorized  deputy  in  due 
form;  sixth,  had  delivered  to  him  his  benefi- 
ciary certificate  while  in  good  health.  The 
foregoing  is  hereby  made  a  part  of  the  con- 
sideration for,  and  are  conditions  precedent 
to,  the  payment  of  benefits  in  case  of  death. 

**Sec,  57.  The  noncompliance  with,  or 
nonperformance  of,  any  of  the  requirements 
in  the  preceding  section,  upon  the  part  of 
the  applicant,  shall  be  an  absolute  bar  to 
any  claim  upon  the  beneficiary  funds  of  the 
order,  under  or  by  virtue  of  any  beneficiary 
certificate  that  may  have  been  issued  in  his 
name  or  by  reason  of  any  preliminary  steps 
he  may  have  taken  to  entitle  him  to  the 
eame;  and  no  deputy,  oflioer,  or  any  member 
of  the  sovereign  camp  or  beneficiary  head 
camp  or  camps  has  authority  to  change,  al- 
ter, modify,  or  waive  the  foregoing  require- 
ments or  the  oonsequenoe  thereof  in  any 
manner." 

"Sec.  53.  Upon  the  delivery  of  a  benefi- 
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ciary  certificate  to  an  applicant  he  shall  de- 
posit with  the  derk  of  the  camp  one  advance 
beneficiary  assessment  and  one  monthly  pay- 
ment of  sovereign  camp  or  head  camp  gen- 
eral fund  dues  and  camp  dues.  And  no 
clerk  shall  accept  payment  of  any  advance 
beneficiary  assessment  or  general  fund  due& 
from  an  applicant  until  said  applicant'^ 
beneficiary  certificate  has  been  received  by 
said  clerk  from  the  sovereign  clerk  or  head 
clerk,  and  properly  countersigned  by  the 
camp  ofiicers,  and  not  then  unless  said  ap- 
plicant is  in  good  health  at  the  time." 

"Sec.  58.  The  following  conditions  shall' 
be  made  a  part  of  every  beneficiary  certifi- 
cate, and  shall  be  binding  upon  member  and 
order : 

"1st.  This  certificate  is  issued  in  consid- 
eration of  representations  and  a^eementa 
made  by  the  person  named  herein,  in  his  ap- 
plication to  i>ecome  a  member,  and  in  consid- 
eration of  the  payment  made  when  intro- 
duced in  prescribed  form,  also  his  agree- 
ments to  pay  all  assessments  and  dues  that 
may  be  levied  during  the  time  he  shall  re- 
main a  member  of  the  Woodmen  of  the 
World. 

''2d.  In  case  of  his  death  while  a  member 
in  good  standing  in  the  order  his  beneficiary 
or  beneficiaries  shall  receive  the  full  amount 
named  in  his  certificate,  unless  the  proceeds 
of  one  assessment  upon  all  members  in  good 
standing  during  the  month  following  the  ap- 
proval of  the  claim  shall  be  less  than  said 
amount,  in  which  case  his  beneficiary  or 
beneficiaries  shall  only  receive  the  proceeds 
of  one  assessment  in  full  settlement  of  all  de- 
mands. 

"3d.  If  the  admission  fees,  dues,  or  bene- 
ficiary fund  assessments  levied  against  the 
person  named  in  this  certificate  shall  not  be 
paid  to  the  clerk  of  his  camp  as  required  by 
the  constitution  and  laws  of  the  order,  this 
certificate  shall  be  null  and  void,  and  con- 
tinue so  until  payment  is  made  in  accord- 
ance therewith. 

"4th.  The  liability  of  the  sovereign  camp 
or  beneficiary  head  camp  for  the  payment  of 
benefits  under  this  certificate  shall  not  be- 
gin until  the  member  named  herein  shall 
have  paid  all  the  entrance  fees,  paid  his  ad- 
vance assessment,  paid  the  sovereign  camp,, 
beneficiary  head  camp,  or  camp  general  fund 
dues  for  the  month,  paid  the  physician's  fee 
for  medical .  examination,  been  obligated  or 
introduced  by  a  camp  or  authorized  depu^ 
in  due  form,  and  had  delivered  to  him  his 
beneficiary  certificate  while  in  good  health. 
The  foregoing  provisions  are  hereby  made  a 
part  of  the  consideration  for,  and  are  condi- 
tions precedent  to,  the  payment  of  benefits 
in  case  of  his  death." 

"Sec.  47.  An  application  for  membership 
shall  be  referred  to  a  committee  of  three 
members,  upon,  whose  report  a  ballot  shall 
be  spread,  three  negative  votes  rejecting.  If 
favorable  he  shall  be  examined  by  the  can^ 
physician,  paying  a  fee  therefor.  Should 
the  examination  be  favorable,  the  physician 
shall  forward  the  application  to  the  sover- 
eign clerk,  head  clerk,  or  provisional  head 
consul  as  the  case  may  be.    If  it  shall  be 
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approved  by  the  sovereign  or  head  physician 
a  certificate  shall  be  issued  in  sucn  a  man- 
ner as  he  may  determine,  duly  attested  by 
the  proper  officers  and  forwarded  to  the  pro- 
visional head  consul  if  under  such  a  jurisdic- 
tion, if  not  to  the  clerk  of  the  camp,  he  shall 
notify  the  applicant,  after  which  he  can  be 
introMduoed  at  a  r^ular  or  special  meeting. 
And  it  shall  not  be  lawful  for  any  camp  or 
member  thereof  to  introduce  nor  obligate  any 
applicant  until  his  certificate  shall  have  been 
received  by  the  clerk  of  the  camp,  and  unless 
said  applicant  shall  be  in  good  health  at  the 
time.  Provided,  that  the  condition  herein 
requiring  the  applicant's  certificate  to  have 
been  received  by  the  clerk  of  the  camp  at  the 
time  of  bib  introduction  or  obligation  shaJl 
not  apply  when  an  applicant  is  introduced 
or  obligated  at  the  institution  of  the  camp, 
nor  when  otherwise  provided  for  by  dispen- 
sation of  the  sovereign  commander.  But 
nothing  herein  shall  be  construed  to  author- 
ize any  member  or  camp  to  introduce  or  obli- 
gate an  applicant  while  not  in  good  health.'' 

''8ec.  82.  When  an  applicant  applies  for 
membership  he  shall  pay  the  organizing  dep- 
uty or  the  camp  clerk  the  entrance  or  char- 
ter fees,  which  shall  include  that  for  the 
beneficiary  cei-tificate.  But  in  no  case  must 
they  pay  to  either  the  physician's  fee. 

*'Sec.  83.  Should  an  applicant  be  rejected 
by  the  sovereign  physician  or  head  physi- 
cian after  he  shall  have  been  introduced,  he 
may  remain  a  fraternal  member,  and  be  enti- 
tled to  all  the  rights  and  privileges  of  the 
order,  except  beneficiary,  and  as  otherwise 
restricted  in  this  constitution  and  laws;  but 
the  entrance  or  charter  fee  shall  not  be  re- 
funded to  him.  The  camp  shall  collect  and 
forward  to  the  sovereign  clerk  or  head  clerk, 
from  every  such  fraternal  member,  the  sajne 
sovereign  camp  or  beneficiary  head  camp 
monthly  dues  as  are  paid  by  beneficiary 
members,  the  nonpayment  of  which  shall 
cause  his  suspension.  To  reinstate,  said  de- 
linquent fraternal  member  shall  pay  to  the 
clei-k  of  the  camp  all  delinquent  sovereign 
camp  beneficiary  head  camp  and  camp  dues. 
He  shall  be  re<}uired  to  pay  the  same  camp 
dues  as  beneficiary  members." 
^  We  are  of  opinion  that  under  the  provi- 
sions of  the  application  and  certificate,  as 
well  as  the  constitution  and  by-laws  of  the 
order,  plaintiflT  cannot  reco^-er  under  the 
facts  in  this  record. 

The  application  signed  by  Mr.  McLendon 
provides  on  its  face  that  it,  as  well  as  the 
constitution  and  by-laws  of  the  order,  shall 
form  the  basis  of  the  contract,  and  they  en- 
ter into  it  and  become  a  part  of  it  as  freely 
iAA  if  copied  into  it  in  so  many  words.  Nib- 
lack,  Ben,  Soc.  §  18,  p.  34,  p.  35,  §  136,  pp. 
271.  272;  Catholic  Knights  of  America  v. 
Kuhn,  91  Tenn.  214,  18  S.  W.  385 ;  Supreme 
Lodge  K,  of  P,  v.  La  Malta,  95  Tenn.  160, 
30  L.  R.  A.  838,  31  S.  W.  493 ;  3  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1081 ;  Bliss,  Life  Ins.  § 
463 ;  May,  Ins.  3d  ed.  §  552. 

Under  the  terms  of  the  application,  certifi- 
cate, constitution  and  by-laws  the  beneficiary 
certificate  was  not  in  force  until,  among 
other  things,  the  certificate  was  delivered  to 
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the  applicant.  Joyce,  Ins.  §  70;  MoM aster 
V.  New  York  L.  Ins.  Co.  40  C.  C.  A.  119,  90 
Fed.  857;  Ray  v.  Security  Trust  d  L.  Ins, 
Co,  126  N.  C.  166,  35  S.  E.  246;  McDonald  v. 
Provident  8a/v,  lAfe  Assur.  Soc,  108  Wis, 
213.  84  N.  W.  164;  Reese  v.  Fidelity  Mut, 
Life  Asso.  Ill  Ga.  482,  36  §.  E.  637;  Potts- 
vilie  Mut,  F,  Ins,  Co.  v.  Minneqiia  Springs 
Improv,  Co,  100  Pa.  137 ;  Poste  v.  American 
Union  L.  Ins.  Co.  32  App.  Div.  189,  52  N.  Y. 
Supp.  910;  McClave  v.  Mutual  Reserve  Fund 
Life  Asso.  55  N.  J.  L.  187,  26  AU.  78;  Conr 
necticut  Mut,  L.  Ins.  Co.  v.  Rudolph,  45  Tex. 
454;  Supreme  Lodge  of  Protection,  K.  d  L. 
of  II,  V.  Grace,  60  Tex.  669 ;  Bacon,  Ben.  Soc, 
§  272 ;  Wilcox  V.  Sovereign  Camp,  W,  0,  W. 
76  Mo.  App.  573 ;  Matkin  v.  Supreme  Lodge, 
K.  of  H,  82  Tex.  301,  18  S.  W.  306;  Kohen  v. 
Mutual  Reserve  Fund  Life  Asso.  28  Fed. 
707 ;  3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1079. 

And  if  the  certificate,  application,  or  con- 
stitution and  rules  so  provide,  he  must  at 
the  time  be  in  good  health.  Bacon,  Ben.  Soc, 
§§  232,  277;  Schtoartz  v.  Oermania  L.  Ins, 
Co.  18  Minn.  448.  Gil.  404;  Mulrey  v.  Shaw- 
mut  Mut.  F.  Ins.  Co.  4  Allert,  116,  123,  81 
Am.  Dec.  689. 

And  if  the  applicant  dies  before  de- 
livery, the  certificate  does  not  become  bind- 
ing by  delivery  to  the  beneficiary  (Nib- 
lack,  Ben.  Soc.  §  139,  p.  280)  ;  and  it  could 
not  become  binding  by  an  unauthorized  de- 
liverv  {Fitzmaurice  v.  Mutual  L,  Ins.  Co. 
84  Tex.  61,  19  S.  W.  301;  Kempe  v.  Wood- 
m4>i^  of  tihe  World  (Tex.  Civ.  App.)  44  S. 
W.  688) ;  and  the  unauthorized  action  of  the 
local  camp  would  not  bind  the  order.  Kempe 
V.  Woodmen  of  the  Woild  (Tex.  Civ.  App.) 
44  S.  W.  688. 

It  is  said  there  was  unreasonable  delay  in 
returning  the  certificate,  and  it,  having  been 
actually  signed  and  issued  from  the  sover- 
eign camp  December  31,  should  be  held  to- 
take  effect  at  a  prior  date.  It  is  only  neces- 
sary to  state  that  there  does  not  appear  to 
have  been  any  delay  arising  out  of  baud  faith 
on  the  part  of  the  company.  Neither  the 
application  nor  the  constitution  and  ruIo(> 
of  the  order  prescribe  any  limit  within  which 
the  certificate  shall  be  returned  and  contract 
completed.  Before  the  certificate  wa» 
signed  the  applicant  had  become  sick.  Be- 
fore it  was  ready  for  delivery  he  was  dead. 
There  does  not  appear  to  have  been  any  un- 
necessary or  unreasonable  delay,  but  only 
such  as  Avas  required  to  perfect  the  applic^i- 
tion  and  examination. 

Beneficial  societies  may  decide  for  them- 
selves whom  and  when  they  will  admit  as- 
members.  Until  an  applicant  is  accepted 
under  the  constitution,  by-laws,  rules,  and 
stipulations  of  the  contract  he  does  not  be- 
come a  beneficiary  member,  nor  entitled  to- 
insurance.  Mere  delay  in  passing  upon  his- 
application  will  give  him  no  rights,  and  af- 
ford no  presumption  of  its  acceptance.  Nib- 
lack,  Ben.  Soc  §  142,  pp.  282,  283;  Wilcoar 
V.  Sovereign  Camp,  W.  0.  W.  76  Mo.  App. 
573. 

In  the  latter  case  involving  this  same  or- 
der the  applicant  was  not  only  duly  and  le- 
gally initiated,  being  a  charter  member  (for 
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•yrhom  special  ^ovision  is  made),  but  the 
•certificate  was  in  the  hands  of  the  clerk  of 
the  local  camp  from  July  2  or  8  to  July  26, 
undelivered,  and  only  ladcing  the  signatures 
of  the  clerk  and  consul  of  the  local  camp, 
payment  of  tlie  advance  assessment  and 
4ue8,  and  delivery  of  the  certificate. 

The  local  camp  met  July  26,  and  desig- 
nated the  following  day  for  such  signing, 
payment,  and  delivery;  on  that  day  the  ap- 
plicant appeared  and  requested  delivery  of 
the  certificate,  saying  he  nad  the  money  for 
his  payments.  The  clerk  stated  that  the 
consul  commander  was  not  in,  but  would  be 
«oon,  and  would  sign  the  certificate  and  ap- 
plicant could  call  later  and  get  it.  He  re- 
plied, "All  right,"  and  left  but  never  re- 
turned. The  certificate  was  signed  that  day, 
the  27  th,  but  was  not  deliver^  because  the 
Applicant  did  not  call  for  it.  The  applicant 
was  drowned  August  2d,  not  having  received 


the  certificate.  Hie  court  held  that  deliviery 
was  essential,  and  in  its  absence,  though  to 
some  extent  the  fault  of  the  local  officers, 
there  was  no  liability  on  the  company. 

We  think  that  the  two  oases  cited  by 
plaintiff's  counsel,  of  Cooper  y.  Paoifio  Mut. 
L.  Ins,  Co.  7  Ney.  116,  8  Am.  Rep.  706,  and 
the  other  of  Cotton  States  L.  Ins,  Co.  t.  Les- 
ter,  62  Ga.  247,  36  Am.  Rep.  122,  are  not  in 
point,  nor  controlling  in  this  case. 

It  is  said  that  Mr.  McLendon  was  initi- 
ated as  a  member  by  the  local  lodge,  and  this 
was  a  waiver.  But  this  was  clearly  unau- 
thorized under  the  constitution  and  by-laws, 
and  could  have  no  other  or  further  effect,  if 
any,  than  to  make  him  a  fraternal,  and  not 
a  beneficial,  member.  3  Am.  &  Eng.  Ene. 
Law,  2d  ed.  p.  1080. 

We  see  no  ground  of  recovery  for  the 
plaintiff,  and  affirm  the  judgment  of  the 
court  below. 
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C.  J.  GROVES,  Appt., 

V. 

LOUISVILLE  RAILWAY  COMPANY. 


(. 


.Ky.. 


.) 


A  afreet  railway  eompany  ia  liable  for 
an  accident  caused  by  a  rail  projecting  sev- 
eral Inches  above  the  level  of  the  street,  al* 
tlioagh  the  track  was  originally  constructed 
In  a  proper  manner  and  the  defect  was  caused 
by  the  nattiral  wearing  away  or  sinking  of  the 
street  from  the  rails,  since  it  Is  the  duty  of 
the  company  to  keep  the  street  between  and 
next  to  Ita  rails  so  nearly  level  therewith  as 
not  to  endanger  the  liyes  or  property  of  those 
haying  a  right  to  cross  them  or  be  npon 
them;  and  it  is  not  relieved  from  liability 
by  the  fact  that  It  may  be  the  duty  of  the 
city  to  maintain  the  street  In  safe  condition 
for  public  travel. 

(October  4,  1900.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  beoi  caused  by  defendant's  neg- 
ligence.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pryor,  O'Neal,  ft  Pryor  and 
Davis  ft  Davis  for  appellant 

Af es^ra.  Fairleis^f  Straiu,  ft  Easles 
and  Kohn,  Baird,  ft  Spindle,  for  appel- 
lee: 

The  proximate  cause  of  the  injury  aom- 
plained  of  by  appellant  was  the  fright  and 
running  away  of  his  horse. 

Soannal  v.  Cambridge,  163  Mass.  91,  39  N. 
£.  790;  Titus  v.  Northbridge,  97  Mass.  258, 
93  Am.  Dec.  91 ;  Horton  v.  Taunton^  97  Mass. 
2C6,  note;  Jackson  v.  BeUevieu,  30  Wis. 
250;  McFarlane  v.  Sullivan,  99  Wis.  361,  74 
N.  W.  559;  Schaeffer  v.  Jaokson  Twp.  150 


^OTE. — LiahiUty  of  street-railway  company  for 
defect  in  track  or  street. 

I.  Grounds  of  company's  liability. 
II.  Defects  in  track;  defects  in  street  caused 
by  company. 

a.  Duty  as  to  construction  and  repair, 

generally. 

b.  Particular  defects   or  obstructions. 

c.  Rtmovnl  of  snovo. 

d.  Presumption   of  negligence;   duty   of 

inspect;  notice  of  defect;  time  to 
repair. 

III.  Defecifi  in  street  not  caused  by  the  com- 

pany. 

IV.  Remedy. 

V.  Effect  of  municipal  direction  or  sanction. 
VI.  Shifting  linbility;  effect  of  negligence  of 
municipality  or  of  other  company. 
Til.  Notice  of  injury. 

This  note  Is  confined  to  street  railways,  and 
•does  not,  except  incidentally,  cover  cases  in- 
volving tbo  duty  and  liability  of  an  ordinary 
ateam  railway  company  which  maintains  a 
track  along  or  across  a  street.  It  Is  also  con- 
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fined  to  the  duty  which  street  railway  compan- 
ies owe  to  persons,  other  than  passengers,  trav- 
eling on  the  street.  For  the  liability  of  these 
companies  for  paving  assessments,  see  note  to 
Shreveport  v.  Prescott  (La.)  46  L.  R.  A.  198. 

I.  Grounds  of  company's  UahiUty, 

In  nearly  all  the  cases  In  which  these  com- 
panies have  been  held  liable,  the  liability  has 
been  based  upon  negligence  consisting  of  the 
failure  to  obsenre,  either  some  general  duty  of 
care  imposed  by  the  general  rules  of  law,  or 
some  duty  expressly  enjoined  by  statute  or 
municipal  regulation.  It  has  not  generally 
been  considered  that  such  a  company  Is  liable 
for  Injuries  that  result  from  the  perfermanoe  of 
the  acts  which  it  is  authorized  to  perform,  In 
the  absence  of  negligence  on  its  part. 

The  Maryland  conrt  of  appeals.  In  Baltimore 
&  P.  R.  Co.  V.  Reaney,  42  Md.  181.  however, 
takes  a  contrary  view.  That  case  holds  that 
damage  to  a  house  by  an  excavation  in  the 
street  by  a  railroad  company  under  lawful  leg- 
islative authority  is  not  damnum  absque  in- 
juria, and  the  owner  may  recover  therefor 
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Pa.  145,  18  L.  R.  A.  100,  24  Atl.  629;  Fogy 
▼.  Nahant,  98  Mass.  678;  Stone  v.  Hubbard' 
••ton,  100  M&BH.  49. 

Appellant  wa«  not  injured  by  any  obsfcruc- 
iion  in  the  highway  proper.  There  was  no 
-obstruction  caused  by  appellee's  tracks  in 
the  highway  proper. 

Moore  v.  Abbot,  32  Me.  46;  Coombs  v.  Top- 
^ham,  38  Me.  204;  Anderson  v.  Bath,  42  Me. 
340;  JdouUon  v.  iSanford,  61  Me.  127;  Char- 
tiers  Ttcp.  v.  Phillips,  122  Pa.  601,  16  Atl. 
20;  Kieffer  v.  Hummelstoton,  151  Pa.  304, 
17  L.  R.  A.  218,  24  AU.  1060;  Jackson  Ttcp. 
V.  Wagner,  127  Pa.  184,  17  AU.  903;  Worri- 
Zow  V.  Upper  Chichester  Ttop,  149  Pa.  40,  24 
Atl.  85. 

Authority  to  appellee  to  use  the  streets  or 
the  turnpike  did  not  impose  upon  it  the  ob- 
ligation to  maintain  the  street  or  turnpike 
proper  adjacent  to  its  tracks  or  between  its 


tracks.  Its  only  duty  wae  and  is  to  prop- 
erly construct  its  tracks  so  as  iwt  to  be  dan- 
gerous to  public  travel  in  the  ordinary  way, 
and  to  keep  its  tracks  in  that  condition  so 
far  as  the  tracks  themselves  are  concerned. 

Booth,  Street  Railways,  §  242;  St,  Louis 
V.  St.  Louis  R.  Co.  60  Mo.  94 

Q-aSjf  J,,  delivered  the  opinion  of  the 
court: 

It  is  allied  in  the  petition  that  the  plain- 
tiff, now  appellant,  was,  about  the  31st  De- 
cember, 1890,  by  the  gross  negligence  of  the 
defendant.  it«  agents  and  servants  thrown 
from  his  buggy,  his  1^  broken,  mashed,  and 
bruised,  and  otherwise  injured,  and  was 
caused  great  suffering  of  mind  and  body,  loss 
of  time  and  was  permanently  injured,  and 
sustained  damages  in  the  sum  of  $16,000; 
that  at  said  time  his  buggy  came  in  collision 


without  showing  that  the  power  delegated  to 
the  company  has  been  illegally  or  negligently 
•exercised.  The  court  distinguishes  between 
railroad  corporations  and  municipal  corporal 
tlons  in  respect  to  their  liability  for  conse- 
-quentiai  injuries,  and  holds  that  the  rule  which 
relieves  the  latter  from  liability  does  not  ap- 
ply to  the  former. 

The  doctrine  of  this  case  was  approved  and 
adopted  by  the  supreme  court  of  the  District 
of  Columbia  in  District  of  Columbia  ▼.  Balti- 
more &  P.  R.  Co.  1  Mackey,  814.  That  was  an 
action  by  the  District  to  recover  from  a  rail- 
road company  the  amount  the  District  had  been 
obliged  to  pay  to  satisfy  a  judgment  recovered 
against  it  by  a  person  who  sustained  injuries 
by  falling  into  an  excavation  made  In  the  street 
by  the  company  for  the  purposes  of  a  tunnel 
for  its  road.  The  court,  after  holding  that  In- 
asmuch as  the  company  had  notice  of  and  op- 
portunity to  appear  in,  the  action  in  which  the 
judgment  was  recovered  against  the  municipal- 
ity, It  was  Concluded  as  to  the  fact  of  negli- 
gence, expressed  the  opinion  that,  even  if  it 
were  not  so  concluded,  or  even  if  the  original 
action  had  been  brought  directly  against  it, 
its  freedom  from  negligence  would  not  have  re- 
lieved it  of  liability.  The  court  takes  the  posi- 
tion that  notwithstanding  legislative  and  mu- 
nicipal permission  to  make  the  excavation,  the 
company  was  nevertheless  liable  for  the  injuries 
caused  thereby,  even  if  they  were  the  necessary 
consequence  thereof,  and  even  if  it  was  guilty 
of  no  negligence.  Such  permission  merely  ex- 
onerated the  company  from  an  action  by  the 
city,  as  a  trespasser  ab  initio  for  the  bare  dis- 
turbance of  the  bed  of  the  street,  which,  in  the 
absence  of  the  authorization,  would  lie  without 
proof  of  special  damage.  When  the  legisla- 
ture, by  giving  the  permission,  waived  such 
right  of  action,  it  did  not  design  to  waive  or  im- 
pair the  right  of  action  against  the  company 
in  respect  of  actual  injury  sustained  by  a  citi- 
zen from  the  excavation  in  the  street.  The 
court  made  the  same  distinction  as  the  preced- 
ing case  between  railroad  corporations  and 
municipal  corporations. 

Both  of  these  cases  involved  the  question 
of  the  liability  of  an  ordinary  steam  railroad, 
and  not  of  a  street  railway,  but  it  Is  not  ap- 
parent why  the  doctrine  announced,  if  sound, 
should  not  apply  equally  to  street  railways. 

This  doctrine  makes  the  liability  of  the  com- 
pany a  very  extensive  one,  and  practically 
places  it  in  the  same  position  with  respect  to 
its  liability  for  injuries  to  an  individual  that 
It  would  occupy  if  it  had  no  authority  from  the 
■state  OF  the  municipality.     It  does  not  seem 
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to  have  been  adopted  by  other  courts,  at  least 
in  actions  Involving  the  liability  of  street  rail- 
way companies  for  defects  in  the  street,  and 
is  ignored  by  the  majority  opinion  in  Short  v. 
Baltimore  City  Pass.  R.  Co.  60  Md.  73,  33  Am. 
Rep.  298,  which  makes  the  question  as  to  a 
street  railway  company's  liability  for  damages 
occasioned  by  the  pushing  of  snow  from  its 
tracks  to  the  sides  thereof  dependent  upon  the 
question  of  negligence.  In  this  case  the  In- 
Jury  complained  of  was  the  obstruction,  by 
snow  thrown  from  the  track,  of  the  natural 
flow  of  water  at  the  intersection  of  two  streets, 
in  consequence  of  which  water  was  thrown  up- 
on abutting  property.  At  the  trial  below  the 
plaintift  asked  the  court  to  Instruct  the  Jury 
that  if  they  should  find  that  the  company  ob- 
structed the  natural  flow  of  the  water,  and  by 
reason  thereof  his  house  was  flooded  with  wa- 
ter, he  was  entitled  to  recover  damages.  The 
court  granted  the  instnictlon  subject  to  a  modi- 
fication that  relieved  the  company  from  lia- 
bility if  the  Jury  should  find  that  it  exercised 
ordinary  care  in  the  management  of  its  track 
and  the  removal  of  the  snow  therefrom.  The 
majority  of  the  court  held  that  the  request  was 
properly  modified ;  but  Alvey,  J.,  dissented. 
He  took  the  position  that  the  question  of  the 
company's  negligence  was  immaterial,  and  that 
ihe  only  material  question  was  whether,  by 
displacing  the  snow  from  the  track,  the  com- 
pany had,  as  the  natural  and  proxlm'ate  conse- 
quence of  that  act,  produced  injury  to  the  plain- 
tiff, and  that  when  it  was  once  established  that 
the  injury  complained  of  resulted  from  the  dis- 
position of  the  snow  removed  from  the  track 
and  from  no  other  cause,  a  cause  of  action 
was  established  upon  which  the  plaintiff  was 
entitled  to  maintain  his  action.  He  further 
paid :  "If  such  disposition  of  the  snow  be  not 
a  nuisance,  I  have  altogether  mistaken  the  defi- 
nition of  that  offense  as  against  private  right." 

II.  Defects  in  track;  defects  in  street  caused 
by  company, 

a.  Duty  as  to  c-onstruction  and  repair,  gener- 
ally. 

A  street  railway  company  having  a  right  to 
lay  tracks  in  a  public  street  Is  bound  to  lay 
them  in  a  proper  manner,  and  to  keep  them  in 
repair,  and  if  any  injury  occurs  by  reason  of 
neglect  in  either  respect  the  company  is  liable. 
Uockwell  V.  Third  Ave.  R.  Co.  64  Barb.  438,  Af- 
firmed in  53  N.  Y.  025  .  Worster  v.  Forty-second 
Street  &  G.  Street  Ferry  R.  Co.  50  N.  Y.  203, 
Rliversing  8  Daly,  278;  Wiley  v.^Smith^26  ^pp. 
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-with  the  rail  of  one  of  the  defendant's  tracks 
on  Baxter  avenue,  or  Bardstown  road,  in 
Louisville;  and  said  rail  was  negligently 
permitted  to  stand  up  high  above  the  level 
of  the  street,  and  was  in  a  dangerous  and 
defective  condition,  and  was  a  nuisance,  and 
had  been  maintained  in  said  condition  for  a 
long  time  prior  to  said  accident,  and  by  rea- 
son of  said  condition  he  received  the  injuries 
aforesaid. 

The  first  paragraph  of  the  answer  is  a 
traverse  of  the  sdlegations  of  the  petition 
as  to  the  injury  complained  of,  as  well  as  a 
traverse  of  all  negligence  on  the  part  of  de- 
fendant. The  second  paragraph  pleads  con- 
tributory n^ligence  on  the  part  of  plaintiff, 
which  plea  was  denied  by  repl^. 

^Vt  the  conclusion  of  plaintiff's  evidence, 
defendant  moved  the  court  to  instruct  the 
jury    peremptorily    to   find    for    defendant. 


which  motion  was  overruled  by  the  couit. 
At  the  conclusion  of  all  the  evidence,  a  like- 
motion  was  made  by  defendant,  and  over- 
ruled by  the  court.  A  trial  resulted  in  » 
verdict  and  judgment  for  defendant,  and, 
plaintiff's  motion  for  a  new  trial  having  been 
overruled,  he  prosecutes  this  appeal. 

The  grounds  relied  on  for  a  new  trial  are 
as  follows:  "First»  that  the  verdict  is  con- 
trary to  the  evidence,  and  is  not  sustained 
by  the  evidence;  second,  that  the  verdict  is^ 
contrary  to  the  law;  third,  that  the  court 
erred  in  refusing  to  give  instructions  num- 
bered 1,  2,  and  3  offered  by  plaintiff,  and  in. 
refusing  to  give  either  of  said  instructions, 
to  which  ruling  of  the  court  the  plaintiff  ex- 
cepted at  the  time;  fourth,  that  the  court 
erred  in  giving  instructions  Nos.  1,  2,  and  i- 
of  its  own  motion,  to  the  giving  of  which  in- 
structions and  each  of  same   plaintiff  ob- 


Div.  851,  49  N.  Y.  Supp.  984 ;  Fash  v.  Third 
Ave.  R.  Co.  1  Daly,  148. 

But  a  railroad  company  which  Is  dnly  au- 
thorized to  lay  its  traclE  in  a  city  street  Is  not, 
as  to  a  person  using  the  street,  liable  at  all 
events,  and  without  proof  of  negligence  or  want 
of  skill  and  reasonable  care,  for  accidents  which 
may  be  caused  by  its  track.  Mazettl  v.  New 
York  &  H.  R.  Co.  8  B.  D.  Smith,  100. 

The  duty  resting  upon  a  street  railway  com- 
pany which  is  authorised  to  lay  its  rails  in  the 
street  is  one  of  care  to  keep  the  rails  in  such 
repair  that  persons  using  the  highway  will  not 
be  injured ;  but  the  company  is  not  an  insurer. 
It  is  not  absolutely  liable  to  all  persons  using 
the  highway  in  which  its  rails  are  laid,  but  is 
bound  to  exercise  care  In  their  construction  and 
maintenance  to  prevent  such  a  condition  of  the 
highway  as  would  cause  Injury  to  those  law- 
fully using  it.  Casper  v.  Dry  Dock,  £.  B.  & 
B.  R.  Co.  23  App.  Div.  4G1,  48  N.  Y.  Supp.  852. 

Such  obligation  of  the  company  Is  two-fold: 
First,  properly  to  construct  its  track ;  second, 
after  so  constructing  it,  to  maintain  it  in  a 
safe  condition:  and  liability  to  an  individual 
must  be  predicated  of  the  neglect  of  the  com- 
pany to  perform  its  duty  in  one  or  the  other 
of  these  respecta     Ibid. 

A  street  railway  company  Is  bound  so  to 
construct  and  maintain  its  tracks  as  that,  by 
the  exercise  of  a  reasonable  care  and  super- 
vision on  fts  part,  no  danger  may  be  occasioned 
to  the  public  in  its  use 'of  the  street,  whether 
traveling  on  foot  or  in  vehicles,  but  the  com- 
pany is  under  no  obligation,  by  reason  of  any- 
thing in  the  grant  from  the  common  council, 
to  keep  the  street  pavement  between  its  tracks 
in  repair.  Schild  v.  Central  Park,  N.  &  B. 
River  R.  Co.  133  N.  Y.  449,  81  N.  B.  327. 

A  street  railway  company  Is  bound  to  keep 
its  track  in  proper  repair  so  as  to  do  no  injury 
to  the  public.  This  is  a  condition  attendant 
upon  the  grant  of  the  franchise  to  construct 
a  railway  for  profit,  and  if  it  neglects  or  refuses 
to  do  so,  in  consequence  whereof  a  person 
using  the  streets  sustains  injury,  the  company 
is  negligent,  and  is  liable  in  damages.  Brad- 
well  V.  Pittsburgh  &  W.  B,  Pass.  R.  Co.  163 
Pa.  105,  25  Atl.  623. 

A  street  railway  company  which  Is  required 
by  ordinance  to  keep  the  street  In  repair  is 
botmd  to  have  the  same  in  good  travelable  con- 
dition. Kraut  V.  Frankford  &  S.  P.  City  Pass. 
R.  Co.  160  Pa.  827,  28  Atl.  783. 

The  fact  that  a  line  of  street  railway  is 
outside  of  a  city  and  upon  a  county  road  by 
authority  of  the  commissioner's  court  does  not 
absolve  the  eonpany  from  the  requirements  of 
52  L.  R.  A. 


reasonable  care  in  maintaining  its  track  in  » 
condition  of  safety  for  those  using  the  high- 
way. Houston  City  Street  R.  Co.  v.  Medlenka„ 
17  Tex.  Civ.  App.  621,  48  Atl.  1028. 

Houston  City  Street  R.  Co.  v.  Delesdernier^ 
84  Tex.  83,  19  8.  W.  806,  approved  the  follow- 
ing instruction:  *'A  street  railway  company 
using  a  public  street  by  permission  of  the  city 
council  must  so  construct  and  maintain  its- 
track  as  to  not  unnecessarily  impede  travel, 
or  to  render  travel  over  and  across  it  more  dan- 
gerous to  persons  using  It,  with  such  care  and* 
skill  as  a  person  of  ordinary  prudence  and 
skill  should  use  under  the  circumstances,  than 
it  would  be  but  for  such  track  being  there  ln> 
the  condition  It  was." 

The  rails  of  a  street-car  track  should  be  laid 
and  maintained  on  a  level  with  the  grade  of 
the  street,  so  as  not  to  constitute  a  substantia) 
interference  with  the  passage  of  vehicles;  and* 
if  the  rails  in  front  of  one's  premises  are  per- 
mitted to  project  above  the  surface  of  the 
street,  or  to  Ijeome  dangerous  in  other  respects, 
the  road  becomes  a  nuisance  which  may  be 
abated  and  for  which  the  company  is  answer- 
able In  damages.  San  Antonio  Rapid  Transit 
Street  R,  Co.  v.  Limburger,  88  Tex.  87,  80  S. 
W.  538.  It  was  held,  however,  that  such  dam- 
ages could  not  be  recovered  in  an  action  by  an- 
abutting  owner  for  damages  for  the  deprecia- 
tion in  value  of  his  property  by  the  construc- 
tion  and  operation  of  the  railway  along  the 

Section  1862  of  Wis.  Rev.  SUt.,  which  pro- 
vides that  street  railways  "shall  be  constructed 
upon  the  most  approved  plan  for  such  roads." 
Is  merely  declaratory  of  the  common  law,  and' 
there  can  be  no  question  but  that  it  is  the  duty 
of  a  street  railway  company  to  construct  such 
roads,  and  all  the  conveniences  thereof,  and  to 
maintain  them,  by  the  use  of  the  common  and< 
approved  means,  so  as,  at  least,  to  be  no  ob- 
struction to  the  use  of  the  street  by,  or  to  the 
necessary  convenience  of,  the  traveling  pub- 
lic thereon.  FItts  v.  Cream  City  R,  Co.  59 
Wis.  323,  18  N.  W.  186. 

A  street  railway  company  is  bound,  even  in. 
the  absence  of  any  stipulation  to  that  effect,  to 
keep  its  entire  roadbed  to  the  ends  of  its  ties 
in  such  repair  as  not  to  obstruct  travel  across 
or  longitudinally  upon  it.  Memphis,  P.  P.  &. 
Belt  R.  Co.  V.  State,  87  Tenn.  746.  11  S.  W. 
946. 

b.  Particular  defect»  or  obstruoUona* 

In  Little  Kock  Traction  ft  Blectric  Co.  v. 
Dunlap.  68  Ark.  291,  57  S.  W.  938  (an  action- 
against  a  street  railway  company  for  the  loss- 
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jecied  and  excepted  at  the  time;  fifth,  that 
the  court  erred  in  admitting  incompetent 
and  illegal  testimony,  as  shown  by  the  sten- 
ographer's report  of  same,  to  the  introduc- 
tion of  which  testimony  the  plaintiff  object- 
ed at  the  time«  and  excepted  and  still  ex- 
cepts." 

The  plaintiff  moved  the  court  to  give  the 
following  instructions  to  the  jury: 

**  ( 1 )  The  court  instructs  the  jury  that  the 
law  made  it  the  duty  of  tbe  defendant  to 
so  lay  their  tracks  and  maintain  them  in 
suoh  condition  and  repair  as  not  to  inter- 
fere with  the  safety  and  convenience  of  the 
public  travel  on  the  streets  occupied  by  their 
rails,  and  if  the  jury  i^all  believe  from  the 
evidence  that  the  defendant  negligently 
failed  to  exercise  ordinary  care  in  the  lay- 
ing of  the  tracks,  or  in  maintaining  them  in 
such   condition  and   repair  as  to  interfere 


with  the  Balefy  or  convenience  of  the  public 
travel  on  the  street,  and  that  by  reason  of 
the.  negligent  failure  of  said  defendant  in 
laying  its  track,  or  maintaining  it  in  such 
condition  and  repair,  the  plaintiff  received 
the  injuries  complained  of  in  his  petition, 
then  the  jury  shall  find  for  the  plaintiff,  un- 
less the  jury  shall  believe  from  the  evidence 
that  the  plaintiff,  by  his  own  negligence,  con- 
tributed to  the  accident  by  which  he  received 
his  injuries,  and  that  but  for  his  own  con- 
tributory negligence  the  axrcident  would  not 
have  happened. 

'' (2)  The  court  instructs  the  jury  that  by 
the  term  'negligence,'  as  used  in  the  instruc- 
tion No.  1,  is  meant  the  failure  by  defendant 
to  exercise  that  degree  of  care  that  ordinari- 
ly prudent  persons  observe  under  the  same 
or  similar  circumstances. 

"(3)  The  court  inetructs  the  jury  that  by 


of  a  horse  which  fell  from  a  bridge  constructed 
by  the  company  tor  the  purpose  of  carrying 
its  track  across  a  cut  10  or  15  feet  deep  In  an 
Intersecting  street),  it  was  held  to  be  a  question 
for  the  Jury  whether  the  bridge  in  view  of  the 
fact  that  it  was  narrow  and  was  not  guarded 
at  the  sides  by  a  railing,  did  not  add  to  the 
danger  of  the  cut,  and  whether  the  company 
was  not  negligent  in  leaving  It  with  unguarded 
aides. 

In  Kraut  v.  Frankford  &  S.  P.  City  Pass.  B. 
Co.  160  Pa.  827,  28  Atl.  788,  it  was  held  that 
the  question  as  to  negligence  on  the  part  of 
the  company,  which  was  bound  by  ordinance 
to  keep  the  street  in  repair,  was  a  question  for 
the  Jury  upon  evidence  that  the  plaintiff  in 
stepping  backward  to  avoid  a  car  stepped  into 
a  hole  or  among  loose  cobble  stones  on  the 
space  between  the  tracks. 

Wood  V.  Third  Ave.  R.  Co.  13  Misc.  808,  84 
N.  Y.  Supp.  698,  was  an  action  against  a 
street  railroad  company  for  an  injury  resulting 
from  the  plaintifTs  crutch  going  into  a  hole  in 
the  center  of  a  manhole  cover  maintained  by 
the  company  at  a  much  frequented  portion  of 
the  street.  It  appeared  that  the  hole  was  cast 
In  the  cover  as  a  means  of  lifting  it,  and  that 
It  had  remained  in  the  same  condition  for  sev- 
eral years  without  any  other  accident  of  the 
kind  happening.  The  case  was  taken  from  the 
Jury  upon  the  ground  that  the  company  was 
not  bound  to  have  anticipated  such  an  accident. 

But  a  street  railway  company  which  allows 
a  rail  to  remain  at  a  dangerous  elevation  above 
the  surface  of  the  street  at  a  point  where  there 
Is  no  defined  crossing  is  not  relieved  of  lia- 
bility for  personal  injuries  thereby  caused  to  a 
person  crossing  the  street,  upon  the  ground 
that  it  could  not  reasonably  have  anticipated 
that  people  were  liable  to  cross  the  street  at 
that  point.  Wiley  v.  Smith,  26  App.  Div.  851, 
40  N.  Y.  Supp.  034. 

In  an  action  against  a  street  railway  company 
for  personal  injuries  caused  by  the  runner 
of  plaintifTs  cutter  being  caught  by  the  catch 
or  latch  of  a  turntable  which  was  out  of  repair. 
It  was  held  to  be  a  question  for  the. Jury  wheth- 
er the  company  was  not  negligent  in  not  adopt- 
ing a  more  approved  plan  of  festering  the 
turntable,  and  whether  it  was  not  negligent 
In  allowing  the  catch  to  remain  worn  and  loose 
so  as  to  be  liable  to  project  and  fasten  on  to  the 
runner  of  a  cutter,  there  being  evidence  that 
the  kind  of  fastening  used  had  been  abandoned 
on  the  roads  of  otber  companies,  and  on  the 
defendant's  road  also  as  a  rule,  and  was  not 
In  common  use.  Fltts  v.  Cream  City  R.  Co. 
59  Wis.  823,  18  N.  W.  186. 
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The  duty  of  using  "the  most  approved  plan** 
does  not  stop  or  cease  with  the  original  con- 
struction, but  is  a  continuing  one.    Ibid. 

In  Goodrich  v.  Burlington,  C.  R.  &  N.  R.  Co. 
103  Iowa,  412,  72  N.  W.  653,  It  was  held  that 
the  fact  that  a  steam  railway  company  laid 
its  track  with  the  space  between  the  main  rail 
and  guard  rail  wider  than  was  usual  or  neces- 
sary, and  without  properly  filling  below  the 
balls  of  the  rails,  would  warrant  a  Jury  In 
finding  negligence  on  its  part,  in  an  action 
by  one  whose  foot  was  caught  between  the  main 
rail  and  the  guard  rail. 

Humbert  v.  Brooklyn  Cable  Co.  12  N.  T.  8. 
R.  172,  was  an  action  to  recover  the  value  of  a 
horse  which  was  injured  by  catching  the  calk 
of  its  shoe  in  the  slot  of  a  cable  company's 
track.  The  plaintiff  sought  to  hold  the  de- 
fendant liable  upon  the  ground  that  the  width 
of  the  slot  exceeded  the  statutory  limit  (three 
fourths  of  an  inch).  The  appellate  court  held 
that  the  trial  court  properly  submitted  to  the 
Jury  the  question  as  to  the  excessive  width  of 
the  slot,  and  as  to  whether,  if  it  exceeded  three 
fourths  of  an  inch,  it  was  the  cause  of  the  in- 
Jury,  thereby  assuming  that  the  company  would 
l>e  responsible  if  both  questions  were  answered 
in  the  afilrmative. 

A  street  cable  railway  company  is  liable  for 
dapiages  occasioned  by  the  excessive  and  im- 
proper width  of  tbe  grip  slot  at  a  particular 
point,  in  consequence  of  which  wagon  tires  of 
ordinary  width  fall  Into  it.  Keitel  v.  St.  Louis 
Cable  &  W.  K.  Co.  28  Mo.  App.  G57. 

In  the  latter  case  the  court  said:  "If  the 
proprietors  of  this  new  mode  of  transit  cannot 
maintain  their  roadways  without  creating  such 
nuisances  in  the  street,  they  must  answer  for 
damages  to  travelers  Injured,  or  not  maintain 
them  at  all.*'  This  position  was  approved  in 
Griveaud  r.  St.  Louis  Cable  &  W.  R.  Co.  83  Mo. 
App.  458.  The  court  In  that  case,  however, 
said,  that  It  did  not  decide  that  the  company 
was  an  insurer  of  the  safety  of  its  track ;  that 
unforeseen  causes  might  arise  causing  a  tem- 
porary disarrangement  for  which  it  could  not 
be  held  Justly  liable,  but  where,  as  In  the  case 
of  tbe  widening  of  the  slot  through  the  action 
of  the  elements  and  the  passage  of  wagons  over 
it,  the  cause  was  one  of  constant  occurrence  well 
known  to  the  company,  it  must  be  held  liable ; 
and  further  said  that  if  the  passage  over  tbe 
slot  of  heavy  teams  lawfully  and  constantly 
upon  the  streets  Increased  the  danger  of  the 
roadway  to  such  an  extent  that  the  most  care- 
ful inspection  could  not  guard  against  accl- 
dent^  then  the  truct^'itiW^yHj-lS^  1^ 


459 


Kentdoky  Court  of  Appeals. 


Oct./ 


the  term  'contributory  negligence'  it  meant 
the  failure  on  the  part  of  the  plaintiff  to  db- 
sBTMe  that  degree  of  care  that  ordinarily  pru- 
dent persons  exercise  under  the  same  or  sim- 
ilar circumstances  for  their  own  safety. 

•*  (4)  If  the  jury  find  for  the  plaintiff,  they 
will  assess  his  damages  in  such  sum  as  will 
fully  compensate  him  for  any  injuries  he 
may  have  sustained  by  reason  of  the  acci- 
dent, and  in  so  doing  the  jury  may  take  into 
consideration  his  loss  of  time,  any  physical 
pain  and  mental  suffering  he  may  have  en- 
dured, and  any  impairment  of  his  ability  to 
earn  money,  the  whole  not  to  exceed  the 
sum  of  $15,000,  the  amount  claimed  in  the 
petition." 

The  court  refu'sed  to  give  Noe.  1,  2,  and  3, 
but  gave  No.  4. 
J     Defendant  then  moved  the  court  to  give 


instructions  Nos.  I,  2,  3,  4,  5,  6,  and  7,  which 
are  as  follows: 

"  ( 1 )  If  the  jury  believe  from  the  evidence 
that  the  plaintiff's  horse  and  buggy  had 
passed  over  defendant's  tracks  and  l^t  t^e 
turnpike  proper,  and  that  the  plaintiff,  in  an 
effort  to  bring  his  horse  and  buggy  bcuck  up- 
on the  pike,  pulled  said  horse  against  the 
extreme  western  rail  of  defendant's  track, 
which  is  situated  upon  the  western  edge  of 
the  turnpike,  and  tnereby  broke  the  wheels 
of  said  buggy,  and  threw  the  plaintiff  out 
and  injured  him,  then  the  law  is  for  tihe  de- 
fendant, and  the  jury  should  so  find;  unless 
the  jury  shall  believe  from  the  evidence  that 
the  extreme  western  rail  of  defendant's  track 
as  originally  constructed  was  dangerous  and 
unsafe  to  the  traveling  public,  and  that  the 
accident  was. due  to,  or  caused  by,  such  de- 


Itself  which  neither  the  city  could  authorize 
nor  the  company  lawful iy  maintain. 

In  Carpenter  v.  Central  Park,  N.  &  B.  River 
R.  Co.  11  Abb.  Pr.  N.  S.  416.  4  Daly,  550,  the 
court  said  that  if  the  company  laid  the  rails  Im- 
properly, or  if  the  rails  by  use  had  spread,  It 
was  incumbent  upon  the  company  to  see  that 
no  injury  should  arise  therefrom  to  those  equal- 
ly entitled  with  themselves  to  the  use  of  the 
public  streets.  It  was  stated  in  that  case,  as 
an  additional  ground  for  the  company's  liability, 
that  It  had  been  empowered  by  the  municipal 
corporation  to  take  up  and  replace  as  much  of 
the  pavements  of  the  streets  through  which  its 
track  ran  as  might  be  necessary  for  its  pur- 
poses. 

In  Wooley  v.  Grand  Street  &  N.  R.  Co.  83 
N.  Y.  121,  it  was  held  that,  although  a  switch 
constructed  in  the  street  by  one  street  railway 
compauy  to  connect  its  tracks  with  those  of  an- 
other company  is  of  a  good  pattern  and  de- 
sign, and  well  laid  down,  yet.  If  the  frost  or 
other  force  of  nature  has  raised  it  to  an  undue 
height  above  the  adjacent  pavement,  or  by  any 
cause  the  pavement  has  sunk  unduly  below  it 
in  level.  It  is  the  duty  of  the  company  which 
constructed  it  to  meet  and  avoid  the  changed 
condition,  and  It  Is  liable  for  personal  injury 
to  a  person  traveling  on  the  street  resulting 
from  its  failure  to  do  so. 

In  Schild  v.  Central  Park,  N.  &  B.  River 
R.  Co.  13:{  N.  Y.  449,  31  N.  E.  327.  it  was  Meld 
that  the  question  of  defendant's  negligence  was 
properly  submitted  to  the  jury  upon  evidence 
that  the  top  of  the  rail  at  a  crossing  was  over 
2  inches  above  the  surface  of  the  street,  and 
that  the  accident  was  caused  by  the  defendant's 
tripping  over  the  rail.  There  was  evidence  for 
the  defendant  that  the  tracks,  when  laid,  some 
ten  years  before  the  action,  were  level  with  the 
street. 

Gilton  V.  Hestonvllle,  M.  &  P.  Pass.  R.  Co.. 
166  Pa.  460,  31  Atl.  249,  was  an  action  against 
a  street  railway  company  to  recover  for  per- 
sonal injuries  caused  by  the  rim  of  the  wheel 
of  plaintlflf's  wagon  being  caught  by  the  end  of 
a  rail  which  had  become  worn  and  split.  It  was 
shown  by  the  testimony  that  the  car  tracks 
for  two  squares  from  the  place  of  accident  were 
in  a  condition  dangerous  to  persons  driving  on 
the  street  because  the  rails  were  worn  and 
many  of  them  insecurely  fastened  or  entirely 
loose;  that  the  rail  which  caused  the  injury 
was  so  worn  that  It  would  not  hold  the  spikes 
by  which  It  had  been  fastened  down,  and  ap- 
peared to  have  been  in  this  condition  for  some 
time,  and  the  defects  were  apparent  and  would 
have  been  obserred  by  any  one  supervising  the 
track.  The  court  said  that,  without  holding 
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the  defendant  to  a  higher  duty  than  to  make 
repairs  after  notice  either  actual  or  construct- 
ive of  defects,  there  was  enough  in  the  evidence 
to  carry  the  case  to  the  jury. 

The  negligence  complained  of  in  Houston 
City  Street  R.  Co.  v.  Etelesdernier,  84  Tex.  83, 
19  S.  W.  366,  supra,  II.  a,  was  In  constructing 
the  track  and  permitting  it  to  get  so  out  of  re- 
pair that  the  rails  extended  above  the  surface 
of  the  street  to  an  unreasonable  and  dangerous 
height,  in  consequence  whereof  the  plaintiff 
was  injured  while  attempting  to  drive  across 
the  track.     The  company  was  held  liable. 

A  street  railway  company  which  has  the  right 
under  Its  charter  to  place  a  grooved  rail  on  the 
street  is  bound  to  see  that  the  roadway  on  both 
sides  of  the  track  is  kept  level  with  It,  and 
where  a  rail  protrudes  above  that  level  it  is  a 
street  obstruction  unauthorized  by  statute,  and 
therefore  a  nuisance,  and  the  company  is  lia- 
ble for  injuries  to  a  horse  caused  thereby.  Hail- 
fax  Street  R.  Co.  v.  Joyce,  22  Can.  S.  C.  2o8. 

The  jury  may  properly  lind  that  It  was  neg- 
ligent in  a  street  railway  company  to  allow 
the  ends  of  rails  to  project  beyond  a  barrier 
placed  as  a  guard  at  the  end  of  a  space  where 
the  company  was  laying  its  track,  rendering 
the  company  liable  for  injuries  to  a  person 
crossing  the  street  after  dark  who  fell  over  the 
ends  of  the  rails,  although  there  was  no  cross- 
walk at  the  point.  Woodman  v.  Metropolitan 
R.  Co.  149  Mass.  335,  4  L.  R.  A.  213,  21  N.  B. 
482. 

It  Is  not  negligent  for  a  street  railway  com- 
pany to  excavate  and  throw  up  earth  while 
engaged  in  repairing  and  laying  Its  tracks,  and 
It  is  not  liable  for  injuries  caused  thereby,  un- 
less it  was  allowed  to  remain  for  an  unreason- 
able time,  or  unless  the  company  was  negligent 
In  failing  to  guard  It.  Cowan  v.  Muskegon  R. 
Co.  84  Mich.  583,  48  N.  W.  166. 

Whether  or  not  a  street  railroad  company 
was  negligent  In  leaving  open  a  trench  which 
it  had  dug  in  the  street  In  the  course  of  lay- 
ing its  track,  while  work  was  suspended  on  the 
track  pursuant  to  an  order  of  the  city  author- 
ities, It  being  protected  only  by  a  fence  at  the 
point  where  It  curved  Into  an  intersecting 
street,  is  for  the  jury.  Lane  v.  Syracuse,  12 
App.  DIv.  118,  42  N.  Y.  Supp.  219. 

A  street  railway  company  has  the  right  to 
pile  rails  upon  the  streets  temporarily  for  Its 
use  In  reconstructing  or  repairing  Its  track, 
but  It  Is  its  duty  to  exercise  reasonable  care  to 
guard  the  public  using  the  street  against  the 
danger  of  accident  to  anyone  In  the  use  of  the 
street,  and  a  neglect  of  this  duty,  resulting  In 
Injury,    is   actionable    negligence.     Thomas    v. 
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fective  or  dangerous  condition  in  the  original 
oonBtruction  of  said  western  rail,  if  any  such 
there  was,  iu  which  latter  event  the  law  is 
for  the  plain  till,  and  the  jury  should  so  find. 

''  ( 2 )  The  court  instructs  the  jury  that  the 
plaintiff  had  no  right  to  leave  the  turnpike 
proper  with  his  buggy,  and  if  he  did  so,  and 
was  injured  in  any  effort  to  get  back  upon 
tiie  turnpike,  then  the  law  is  for  the  defend- 
ant, and  the  jury  should  so  find. 

*'  (3)  If  the  jury  believe  from  the  evidence 
that  the  defendant's  track  was  originally 
properly  constructed,  so  as  not  to  be  danger- 
ous to  public  travel,  and  further  believe  from 
the  evidence  that  the  track  where  the  acci- 
dent happened  became  dangerous,  not  by  rear 
son  of  any  defect  in  said  tiack  or  any  change 
in  the  grade  of  said  track,  but  by  the  reason 
of  the  failure  of  the  turnpike  company  or 


the  city  of  Louisville  to  maintain  the  road- 
bed of  the  turnpike  or  of  the  street,  the  law 
is  lor  the  defendant,  and  the  jury  should 
BO  find. 

"(4)  The  court  instructs  the  jury  that  it 
is  not  the  duty  of  the  defendant  to  keep  the 
street  or  tui-npike  in  repair  between  defend- 
ant's tracks  or  next  to  defendant's  rails; 
that  the  only  duty  defendant  owes  to  the 
public  is  to  properly  construct  its  tracks  so 
as  not  to  be  dangerous  to  public  travel,  and 
to  maintain  said  construction  as  originally 
constructed;  and  that  it  is  the  duty  of  the 
city  to  maintain  and  properly  construct  its 
streets  between  defendant's  tracks,  and  along 
the  side  of  defendant's  tracks,  so  as  to  pre- 
vent said  tracks  from  becoming  dangerous  to 
public  travel. 

"(5)  If  the  jury  believe  from  the  evidence 


Consolidated  Traction  Co.  62  N.  J.  L.  86,  42 
Atl.   1061. 

I*ost  boles  intended  for  poles  for  the  support 
of  electric  wires  for  an  electric  railroad  dug  In 
the  street  purauant  to  the  direction  of  an  elec- 
tric railway  company,  which  was  expressly  or 
Impliedly  authorized  by  its  franchise  to  do  so, 
are  not  necessarily  a  nuisance,  and  can  only  be- 
come such  by  improper  use,  or  by  l>eing  negli- 
gently left  In  a  condition  dangerous  to  travel- 
ers without  being  properly  guarded.  Donovan 
V.  Oakland  ft  B.  Bapid  Transit  Co.  102  Cai. 
245,  36  Pac.  516. 

A  street  railway  company  has  a  right  to  de- 
posit material  taken  from  between  the  rails  at 
the  side  of  its  track  while  repairing  the  same, 
and  is  not  chargeable  with  negligence  if  it  re- 
moves the  deposit  within  a  reasonable  time. 
Zanger  v.  Detroit  City  B.  Co.  87  Mich.  646,  49 
N.  W.  879. 

.The  rule  to  be  derived  from  the  cases  cited 
In  tbls  subdivision  seems  to  be  that,  so  long 
as  the  company  keeps  within  tbe  authority  con- 
ferred upon  It,  it  is  answerable  only  for  the 
consequences  of  its  failure  to  exercise  the  de- 
gree of  care  for  the  protection  of  the  travel- 
ing public  that  the  danger  to  be  guarded  against 
requires  and  tbe  exigencies  of  the  situation  per- 
mit. If  it  has  exercised  such  care  the  weight 
of  authority  exonerates  It  from  liability  for  in- 
juries which  may  be  caused  in  spite  of  It.  It 
Is  to  be  observed,  however,  as  suggested  by  the 
court  in  Keltel  v.  St.  Louis  Cable  ft  W.  B.  Co. 
28  Mo.  App.  657,  and  Grlveaud  v.  St.  Louis 
Cable  ft  W.  B.  Co.  33  Mo.  App.  458,  supra,  that 
the  danger  from  a  particular  mode  of  construc- 
tion may  be  such  that  the  municlpailty  cannot 
lawfully  authorize  its  adoption. 

e.  Removal  of  snow* 

Tbe  mie  established  by  the  weight  of  au- 
thority seems  to  be  that  the  right  to  remove 
snow  from  the  tracks  and  place  it  temporarily 
upon  the  adjacent  portions  of  the  street  Is  Im- 
plied, if  not  expressly  granted,  by  the  com- 
pany's franchise ;  and  that  the  company  is  not 
liable  for  Injuries  resulting  from  the  exercise 
of  such  right,  unless  the  work  is  done  negli- 
gently or  by  improper  methods,  or  unless  the 
snow  is  allowed  to  remain  iu  the  street  an  un- 
reasonable time. 

The  duty  enjoined  upon  a  street  railway  com- 
pany by  ordinance  of  removing  snow  from  its 
tracks  in  such  a  manner  as  to  distribute  it 
evenly,  Is  a  duty  Imposed  for  the  benefit  of  the 
public,  and  a  violation  of  that  duty  is  a  breach 
of  duty,  not  only  to  the  city,  but  to  the  public, 
and  therefore  evidence  of  negligence  for  which 
!t  Is  liable  If  It  appears  that  the  injuries  com- 
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plained  of  were  the  result  of  the  violation  of 
the  duty.  McDonald  v.  Toledo  Consol.  Street 
R.  Co.  20  C.  C.  A.  322,  48  U.  S.  App.  70,  74 
Fed.  104. 

A  street  railway  company  which  Is  bound  by 
ordinance  in  removing  snow  from  its  track  to 
distribute  It  evenly  over  the  surface  of  the 
street  "so  as  to  in  no  manner  interfere  with  the 
free  use  and  occupation  of  the  same  by  the 
public,"  is  liable  for  injuries  to  one  whose 
buggy  was  overturned  by  snow  removed  from 
its  tracks  and  piled  in  an  irregular  and  conical 
maRs  to  a  depth  of  from  4  to  6  feet  between  the 
tracks  and  the  curb  stonea     IbM. 

liowen  V.  I>ctrolt  City  B.  C<j.  54  Mich.  496, 
62  Am.  Rep.  822,  20  N.  W.  559,  held  that  it 
was  implied  from  the  legislative  grant  to  oper- 
ate the  street  railway  that  snow  may  be  depos- 
ited or  thrown  to  the  sides  of  the  track,  and 
the  method  to  be  employed  to  accomplish  the 
object  of  keeping  the  tracks  clean  is  left  with 
the  company  to  determine,  subject  to  the  con- 
dition that,  where  there  are  different  methods 
which  may  be  pursued,  by  one  of  which  the 
snow  would  be  left  in  such  a  manner  as  to 
become  a  nuisance,  and  another  not,  that 
method  must  be  employed  which  will  not  create 
a  nuisance.  It  appeared  in  this  case  that  or- 
dinarily, by  the  use  of  a  leveler  In  connection 
with  the  snow  scraper,  ridges  at  the  side  of 
the  track  were  avoided,  but  that  in  the  present 
instance,  owing  to  the  extraordinary  fall  of 
snow  and  its  heaviness,  the  leveler  proved  in- 
effectual. The  court  held  that  the  company 
was  bound  to  put  forth  extraordinary  exer- 
tions, and  that  If  ridges  were  unavoidably  left, 
it  became  its  Imperative  duty  to  remove  such 
obstructions  within  a  reasonable  time,  and,  if 
it  failed  to  perform  that  duty,  it  must  be  held 
responsible  for  the  consequences  to  anyone  In 
the  exercise  of  ordinary  care  who  has  suffered 
an  injury  thereby. 

Any  disposition  of  the  snow  which  a  street 
railway  company  removes  from  its  tracks  must 
be  made  with  due  reference  to  the  rights  of 
travel  on  the  highway,  and  the  court  cannot 
say,  as  a  matter  of  law,  that  the  act  of  the 
company  in  so  disposing  of  the  snow  as  to  raise 
the  general  level  of  the  carriage  or  sleigh  track 
above  the  level  of  the  street-railway  track  was 
not  unlawful,  unreasonable,  or  improper,  al- 
though the  company  promptly  leveled  the  snow 
after  the  same  was  thrown  from  the  tracks. 
Wallace  v.  Detroit  City  B.  Co.  58  Mich.  231, 
24  N.  W.  870. 

Negligence  on  the  part  of  a  street  railway 
company  is  shov/n  where  it  appears  that  the 
snow  which  had  fallen  through  the  season  had 
been   thrr)wn  upon   the  side  of  the  track,  and 
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that  the  plaintiff's  horse  became  frightened 
and  ran  away  with  plaintiff,  and  by  reason 
of  said  fright  became  uncontrollable  by 
plaintiff,  and  they  further  believe  that  the 
injuries  received  by  plaintiff  were  due  to  the 
fact  that  his  horse  ran  away  with  him,  then 
the  law  is  for  the  defendant,  and  the  jury 
should  so  find. 

"(G)  The  court  instructs  the  jury  that  it 
was  not  the  duty  of  the  defendant  to  so  con- 
struct or  maintain  its  tracks  as  to  make  it 
safe  for  persons  to  drive  across  them  at  an 
extraordinary  rate  of  speed,  or  to  persons 
who  may  be  driving  horses  which  are  fright- 
ened and  running  away. 

"  ( 7 )  If  the  jury  believe  from  the  evidence 
that  the  tracks  at  the  time  plaintiff  was  in- 
jured were  not  m  &uch  condition  as  to  be 
daugerouB  to  the  ordinary  traveler  upon  the 
street,  then  the  law  is  for  the  defendant." 


The  court  sustained  plaintiff's  objection 
to  Nos.  2,  5,  6,  and  7,  and  overruled  the  ob- 
jections to  Nos.  1  and  4.  The  court  then, 
upon  its  own  motion,  gave  instructions  2,  3, 
and  5;  also  instructions  1  and  4,  offered  by 
defendant.  The  instructions  so  given  by  the 
court  are  as  follows: 

"  ( 1 )  The  court  instructs  the  jury  that  it 
is  not  the  duty  of  the  defendant  to  keep  the 
street  or  turnpike  in  repair  between  defend- 
ant's tracks  or  next  to  defendant's  rails; 
that  the  only  duty  defendant  owes  to  the 
public  is  to  properly  construct  its  tracks  so 
as  not  to  be  dangerous  to  public  travel,  and 
to  maintain  said  construction  as  originally 
constructed;  and  that  it  is  the  duty  of  the 
city  to  maintain  and  construct  its  streets  be- 
tween defendant's  tracks  and  alongside  of 
defendant's  tracks   so  as   to    prevent  said 


trampled  or  packed  down  so  as  to  leave  a  de- 
pression from  6  to  10  inches  or  more,  with  a 
sharp  slope  downward,  in  consequence  of  which 
the  sleigh  In  which  the  plaintiff  was  riding  was 
overturned  as  the.  driver  attempted  to  cross 
the  track  as  nearly  as  possible  at  right  anglea 
Laughlin  y.  Street  R.  Co.  62  Mich.  220,  28  N. 
W.  878. 

A  street  railway  company  Is  not  liable  for 
personal  injuries  caused  by  snow  thrown  from 
Its  track  by  its  snow  plow  to  the  side  of  the 
street.  In  the  absence  of  evidence  to  show  that 
tho  work  was  done  negligently  or  by  improper 
methods,  or  that  the  snow  was  unnecessarily 
piled  up  in  the  street  or  allowed  to  remain  for 
an  unreasonable  time.  Ovlngton  v.  Lowell  & 
Suburban  Street  B.  Co.  163  Mass.  440,  40  N.  B. 
767. 

A  street-railway  charter  impliedly  authorizes 
the  company  to  remove  snow  from  Its  track 
sufficiently  to  operate  the  road  for  the  accommo- 
dation of  the  public ;  but  in  the  exercise  of  this 
right  the  company  is  bound  to  consider  the 
rights  of  the  public  generally  to  the  use  of  the 
street.  Smith  v.  Nashua  Street  R.  Co.  69  N. 
H.  504,  44  Atl.  133.  Newport  News  &  O.  P.  R. 
&  Electric  Co.  v.  Bradford,  8  Ya.  S.  C.  Rep. 
16,  87  S.  E.  807,  Is  to  the  same  effect. 

Under  a  statute  which  makes  any  person  or 
corporation,  except  municipal  corporations, 
through  whose  negligence  or  carelessness  any 
obstruction,  defect,  insufficiency,  or  want  of 
repairs  Is  caused,  liable  to  any  person  Injured 
by  reason  thereof,  a  street  railway  company  Is 
liable  for  personal  injuries  caused  by  a  pile 
or  ridge  of  snow  and  ice  thrown  from  its  tracks 
and  allowed  to  remain  there  after  the  expira- 
tion of  a  reasonable  time  for  its  removal.  Smith 
▼.  Nashua  Street  R.  Co.  69  N.  H.  504,  44  Atl. 
183. 

A  street  railway  company  has  the  right  to 
remove  snow  from  its  track,  but  is  bound  to 
exercise  reasonable  care  and  diligence  In  doing 
so,  and  Is  bound  to  prevent  its  accumulation 
during  the  winter  season,  and  if  chargeable 
with  negligence  is  liable  for  the  consequences 
arising  from  tho  same.  Dixon  v.  Brooklyn  City 
&  N.  R.  Co.  100  N.  Y.  170,  3  N.  B.  65.  The 
plaintiff  in  this  case  was  injured  while  seeking 
to  board  one  of  defendant's  cars,  by  slipping 
upon  a  ridge  of  snow  thrown  up  by  the  com- 
pany's plow ;  but  the  principle  above  stated 
seems  to  be  announced  as  one  generally  applica- 
ble to  persons  passing  and  repassing  upon  the 
street.  The  court  said  that  the  character  and 
extent  of  the  obstruction  and  the  propriety  of 
Its  removal,  as  well  as  the  time  within  which 
It  should  have  been  removed,  were  proper  mat- 
62  L.  R.  A. 


ters  for  the  consideration  of  the  Jury  In  deter- 
mining the  liability  of  the  company;  and  held 
that  the  conclusion  of  the  Jury  that  the  ridge 
of  snow  was  caused  by  the  defendant's  plows 
and  scraper,  and  that  it  had  existed  for  a  long- 
er period  of  time  than  was  reasonably  sufficient 
for  its  removal,  was  Justified  by  the  evidence. 

The  act  of  a  street  railway  company  In 
throwing  snow  by  means  of  its  plow  at  the 
sides  of  its  track  in  a  narrow  street  and  al- 
lowing it  to  remain  there  and  pack  down  into 
a  hard  slippery  ridge  of  snow  higher  than  the 
street  and  higher  than  the  track  is  negligence, 
and  the  company  is  liable  for  injuries  to  a 
driver  who  was  compelled  to  drive  upon  the 
ridge  in  passing  another  team  and  was  upset 
and  injured.  Somerville  v.  City  R.  Co.  48  N. 
y.  S.  R.  425,  17  N.  Y.  Supp.  719. 

A  franchise  to  lay,  construct,  and  operate' 
a  street  railway  implies  the  right  to  remove 
snow  from  the  track  and  deposit  it  at  the 
side  of  the  track  on  the  street  temporarily; 
but  the  company  is  bound  to  remove  it  within 
a  reasonable  time,  and,  after  the  time  has 
elapsed  which  would  be  reasonably  required 
for  its  removal  after  it  has  been  pushed  from 
the  track,  the  company  becomes  responsible  for 
Its  remaining  there  and  its  being  a  public 
nuisance.  Prime  v.  Tweoty-Third  Street  R.  Co. 
1  Abb.  N.  C.  71.  In  this  case  the  court  held 
that  the  difficulty  of  finding  places  for  the  snow 
which  was  removed  from  the  tracks,  and  the 
expense  of  removal,  were  not  to  be  considered 
in  determining  the  power  in  that  respect  im- 
plied by  the  charter.  The  court  refused  to  fol- 
low a  previous  decision  to  the  contrary  effect, 
made  in  Johnston  v.  Christopher  &  T.  Street 
R.  Co.  1  Abb.  N.  C.  75,  note,  on  a  motion  for  a 
preliminary  injunction. 

A  street  railway  company,  which  Is  bound  by 
the  license  under  which  it  operates  its  road  to 
cause  the  snow  to  be  removed  so  as  to  afford  a 
safe  and  unobstructed  passage  to  sleighs  and 
wagons,  and  to  indemnify  the  city  from  all 
claims  or  damages  to  which  it  may  become  lia- 
ble by  reason  of  the  construction  or  working 
of  said  road,  or  the  giving  or  allowing  of  the 
licenses,  is  bound  to  indemnify  the  city  against 
liability  that  it  has  incurred  on  account  of  an 
injury  caused  by  the  company's  acts  In  digging 
through  the  ice  and  snow  to  such  a  depth  as 
to  render  the  street  dangerous  and  unsafe, 
notwithstanding  that  the  excavation  was  care- 
fully and  skilfully  made.  Troy  v.  Troy  &  L. 
R.  Co.  3  Lans.  270,  Affirmed  In  49  N.  Y.  657. 

*'A  street  railway  company  must,  of  course, 
have  the  right  to  remove  snow  from  Its  tracks. 
In  the  very  nature  of  things  this  will  cause  a 
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tracks  from  beooming  dangerous  to  public 
travel. 

**(2)  If  the  jury  believe  from  the  evidence 
that  defendant*s  track  was  originally  con- 
structed so  as  not  to  be  dangerous  to  public 
travel,  and  shall  further  believe  from  the 
evidence  that  the  said  track  where  the  ac- 
cident happened  became  dangerous,  not  by 
reason  of  any  defect  in  the  track  or  any 
•change  in  the  grade  of  said  track,  but  by 
reason  of  the  failure  of  the  turnpike  company 
•or  the  city  of  Louisville  to  maintain  the 
:roadbed  of  the  turnpike  or  of  the  street  in  a 
•aafe  condition,  and  that  such  failure  on  the 
xart  of  the  ci^  or  turnpike  caused  the  acci- 
•4ent  and  injury  to  the  plaintiff,  the  law  is 
for  the  defendant)  and  the  jury  shall  so  find. 

"(3)  R  the  jury  believe  from  the  evidence 
that  the  plaintiff's  horse  and  buggy  had 
|>a«»ed  over  the  defemlant's  track,  ajid  had 


left  the  turnpike  proper,  and  that  the  plain- 
tiff, in  an  effort  to  brin^  his  horse  back  upon 
the  pike,  pulled  the  said  horse  against  the 
extreme  western  rail  of  defendant's  track, 
which  is  situated  upon  the  western  ed^e  of 
the  turnpike,  and  thereby  broke  the  wheels 
of  said  buggy,  and  threw  the  plaintiff  out 
and  injured  him,  then  the  law  is  for  the  de- 
fendant, and  the  jury  shall  so  find,  unless 
the  jury  shall  believe  from  the  evidence  that 
the  extreme  western  rail  of  defendant's  track 
as  originallv  constructed  was  dangerous  and 
unsafe  to  the  traveling  public,  and  that  the 
accident  was  due  to,  and  cauffcd  by,  such  de- 
fective or  dangerous  condition  in  the  origi- 
nal construction  of  said  western  rail,  if  any 
such  there  was,  in  which  latter  event  the  law 
is  for  the  plaintiff ,  and  the  jury  should  so 
find. 
"(6)  The  court  instructs  the  jury  that,  if 


depression  in  the  traveled  way,  which  In  heavy 
snow  falls  may  be  considerable.  Whatever  the 
•company  may  do  with  the  snow  thus  removed, 
•embankments  will  be  created  alongside  the 
track,  which,  after  thawing  and  again  freezing, 
may  become  hard  and  slippery  and  to  some  ex- 
tent an  obstruction  to  travel.  If  the  snow  be 
taken  away  altogether,  certainly  no  more  can 
t>e  expected  of  the  company  in  the  absence  of 
4uiy  statute  or  ordinance  on  the  subject.  In 
such  a  case  the  obstruction  consequent  on  its 
removal  must  be  regarded  as  one  of  tlie  un- 
avoidable inconveniences,  and,  perhaps,  dan- 
^rs,  of  travel  in  vehicles  and  on  foot  on  a 
tiighway  occupied  by  the  tracks  of  a  street 
railway  company,  for  which  it  cannot  be  held 
responsible.  But  if  the  snow  be  cast  on  the 
highway  alongside  the  track,  and  be  allowed  to 
remain  there,  thus  Increasing  the  height  of  the 
embankments  on  either  side,  a  question  of  lia- 
bility is  presented,  which  may  receive  different, 
trat  not  necessarily  inconsistent,  answers  In 
different  cases.  It  certainly  cannot  be  laid 
down  as  an  unvarying  rule  applicable  to  every 
■community  and  to  every  street  or  road,  that 
the  company  may  not  cast  the  snow  on  the 
tiighway  at  the  sides  of  the  track.  This  would 
be  unreasonable.  Nor,  on  the  other  hand,  can 
it  be  said,  that  It  may  do  so  without  regard,  in 
the  manner  of  disposing  of  It,  to  the  effect 
-which  that  accumulation  will  have  on  public 
travel.  Any  disposition  that  it  makes  of  the 
«now  must  be  made  with  due  regard  to  the 
rights  of  travel  upon  the  highway,  and  so  as 
oiot  to  interfere  needlessly.  In  a  practical  sense, 
-with  the  safety  and  convenience  of  persons  law- 
-fnlly  using  the  street  in  an  ordinary  way." 
fitanton  v.  Scranton  Traction  Co.  11  Pa.  Super. 
<:t.  180. 

The  last  case  held  that  it  was  a  question  for 
the  Jury  whether  a  street  railway  company  was 
-negligent  In  removing  the  snow  from  Its  track 
and  piling  It  at  the  side  thereof  so  as  to  leave 
a  sloping  bank  of  hard  snow  more  than  a  foot 
iiigh  at  the  side  of  the  track.  The  court,  how- 
•ever,  admitted  that  a  case  might  be  so  plain 
tliat  it  would  be  the  duty  of  the  court,  taking 
a  practical  view  Justified  by  common  knowledge 
and  experience,  to  give  the  Jury  binding  in- 
structions that  the  company  had  exercised  ail 
the  care  in  the  removal  and  disposition  of  the 
•anow  that  could  reasonably  be  expected. 

In  Dowen  v.  Detroit  City  R.  Co.  54  Mich.  406, 
Z2  Am.  Rep.  822,  20  N.  W.  550,  aupra.  It  was 
held  that  it  was  not  necessary  for  the  plaintiff 
to  allege  that  the  ridges  were  left  for  an  un- 
reasonable time.  This  was  upon  the  ground  j 
that  if  It  were  conceded  that  it  was  lawful  for 
^2  I^  R.  A. 


the  defendant  to  create  the  obstructions  In  the 
first  instance,  yet,  If  It  allowed  the  same  to 
remain  an  unreasonable  length  of  time  it  be- 
came unlawful  from  the  beginning;  and,  in  an 
action  to  recover  for  the  injury,  it  was  proper 
for  the  plaintiff  to  base  his  right  of  action  upon 
the  obstruction  as  unlawful  at  the  time  of 
the  injury,  and  the  fact,  if  it  were  such,  that 
the  obstruction  was  not  left  for  an  unreason- 
able time,  was  a  matter  of  Justification  and  de- 
fense. 

In  Cowan  v.  Muskegon  R.  Co.  84  Mich.  683, 
48  N.  W.  166,  however.  It  was  held  that  the 
court  should  have  directed  a  verdict  for  the 
defendant  at  the  close  of  the  plaintiff's  evidence 
because  the  proofs  did  not  show  that  the  pile 
of  earth  which  caused  the  accident  was  al- 
lowed to  remain  where  it  was  thrown  for  an 
unreasonable  time.  The  court  said  that  It  was 
not  negligence  for  a  street  railway  to  excavate 
and  throw  up  earth  while  engaged  In  repair- 
ing and  laying  its  tracks,  and  that  it  was  not 
liable  for  Injuries  to  a  driver  caused  thereby, 
unless  It  was  allowed  to  remain  for  an  unrea- 
sonable time,  or  unless  the  company  was  negli- 
gent In  falling  to  guard  It. 

In  Zanger  v.  Detroit  City  R.  Co.  87  Mich. 
646,  40  N.  W.  870,  the  majority  of  the  court 
held  that  defendant's  motion,  made  at  the  close 
of  the  plaintiff's  evidence,  for  the  direction  of 
a  verdict  for  defendant  should  have  been  grant- 
ed. In  this  connection,  however,  it  is  stated  in 
the  prevailing  opinion  that  it  appears  that  the 
obstruction  had  only  remained  for  a  few  hours, 
and  not  for  an  unreasonable  length  of  time. 
Champlln,  Ch.  J.,  in  a  dissenting  opinion,  said 
that  the  plaintiff  had  made  a  prima  facie  case 
of  negligence  when  he  showed  that  the  com- 
pany made  the  obstruction,  and  that  while  It 
was  true  that  where  the  facts  are  conceded  or 
undisputed  the  question  of  reasonable  time  Is 
for  the  court,  yet  the  court  must  be  Informed 
of  the  time  before  it  can  determine  that  it  Is 
reasonable,  and  the  railway  company  should 
have  informed  the  court  of  the  time  the  obstruc- 
tion had  existed,  and  the  circumstances  bearing 
upon  the  duty  of  the  company  to  do  what 
should  have  been  done,  to  show  that  the  ob- 
struction was  lawful  and  that  It  was  not  In 
default  In  not  removing  It  sooner.  It  would 
appear  that  there  was  a  misconception,  either 
upon  the  part  of  the  Justice  who  wrote  the  pre- 
vailing opinion,  or  the  chief  Justice,  as  to  what 
the  pialntiflTs  evidence  showed  In  respect  to  the 
time  the  obstruction  had  remained  in  the  street. 

In  Ovlngton  v.  Lowell  &  Suburban  Street  R. 
Co.  163  Mass.  440,  40  N.  E.  767,  the  court 
held  if  the  heaps  of  snow  were  not  removed 
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they  find  for  the  defendant,  they  will  by 
their  verdict  simply  say  so,  and  no  more." 

It  is  the  contention  of  appellee  that  the 
peremptory  instructions  should  have  been 
given ;  henx?e  it  is  argued  that,  if  any  errors 
occurred,  they  did  not  prejudice  plaintiff's 
substantial  rights;  therefore  the  judgment 
should  be  affirmed.  It^  however,  seems  to 
us  that  there  was  sufficient  evidence  intro- 
duced to  authorize  a  submission  of  the  cause 
to  the  jury,  unless  the  law  is  as  given  in  in- 
struction No.  1,  which  seems  to  require  no 
duty  of  the  railway  company  except  to  con- 
struct its  track  at  first  so  as  not  to  be  dan- 
gerous to  public  travel,  and  to  maintain  it  as 
at  first  constructed. 

The  principal  question  presented  for  deci- 
sion is  what  duty,  if  any,  the  defendant  owes 
to  those  using  the  streets.  It  seems  to  be 
the  contention  of  appellee  that  if  the  tracks 


are  at  first  constructed  so  as  not  to  material- 
ly  obstruct  and  endanger  the  safety  of  per- 
sons using  the  streets,  and  that  the  rails  re- 
main in  tlie  position  first  placed,  the  defend- 
ant is  not  liable  for  any  damages  to  persons 
or  property  by  reason  of  the  rails  or  tracks 
becoming  an  obstruction  by  reason  of  the 
wearing  away  of  the  street  from  the  rails  or 
natural  sinking  or  from  any  cause  whatever. 
The  instructions  of  the  trial  court  seem  to 
sustain  the  contention  of  appellee.  If  the 
contention  be  sound,  the  defendant  would 
not  be  liable  for  damage  caused  by  its  raiH 
being  12  inches  or  more  above  the  street,  if 
such  a  result  was  not  caused  by  a  change  of 
the  rails  or  tradv  from  the  position  the  same 
was  at  first  placed.  It  would  thus  seem 
that,  according  to  the  instructions  given,  ap- 
pellee could  continue  to  use  ita  track,  al- 
though the  same  was  a  constaiLt  nuisance 


within  a  reasonable  time  the  burden  of  show- 
ing that  fact  rested  upon  the  plaintiiF. 

d.  Presumption  of  negligence;  duty  to  inspect; 
notice  of  defect;  time  to  repair. 

See  also  supra,  II.  c. 

The  failure  of  a  street  railway  company  to 
know  of  the  existence  of  an  obvious  defect  in 
Its  track  is  prima  facie  negligence  as  much 
as  an  omission  to  repair  after  notice.  The 
presumption  of  knowledge  arises  from  the  ex- 
istence of  the  defect,  and  If  circumstances  ex- 
ist showing  absence  of  negligence  It  is  for  the 
company  to  prove  them.  Worster  v.  Forty-sec- 
ond Street  &  G.  Street  Ferry  R.  Co.  50  N.  Y. 
203  (reversing  3  Daly,  278)  ;  Casper  v.  Dry 
Dock,  E.  B.  &  B.  R.  Co.  23  App.  Dlv.  451.  48 
N.  Y.  Supp.  352. 

In  Casper  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.  23 
App.  Div.  451.  48  N.  Y.  Supp.  352.  It  was  held 
that,  notwithstanding  that  the  plaintiff  made 
out  a  prima  facie  case  by  proving  the  condition 
of  the  track  which  caused  his  Injury,  yet  that 
the  presumption  of  the  company's  negligence 
was  rebutted  by  the  circumstances,  it  appear- 
ing thci-efrom  that  the  defect  could  only  have 
existed  for  a  very  short  time  before  Its  discov- 
ery by  the  company's  inspectors,  and  that  the 
latter  Immediately  took  measures  to  remedy  it, 
and  that  there  was  no  unnecessary  delay. 

And  so,  also,  It  was  held  In  Kelly  v.  Metropol- 
itan Street  R.  Co.  25  Misc.  194,  54  N.  Y.  Supp. 
173,  that  the  presumption  of  negligence  and 
of  knowledge  of  the  existence  of  a  defect  In  a 
street-railway  track,  implied  from  the  existence 
of  the  defect  consisting  of  the  projection  of  the 
end  of  one  rail  about  6  Inches  above  the  end 
of  the  adjoining  rail  owing  to  the  loosening  of 
a  spike,  was  rebutted,  It  being  uncontradicted 
that  about  ten  minutes  before  the  accident  a 
car  passed  safely  over  the  alleged  defective 
rail ;  that  no  imperfection  was  then  observable, 
and  that  traffic  in  the  street  was  quite  heavy, 
there  being  no  evidence  that  the  road  was  eith- 
er Improperly  laid  or  constructed  of  poor  ma- 
terial, nor  that  the  condition  of  the  rail  was 
caused  by  one  of  the  company's  cars,  or  was  in 
any  wise  the  result  of  the  company's  acts,  nor 
that  the  company's  method  of  Inspecting  Its 
track  was  not  the  proper  one ;  It  further  ap- 
])earlng  that  on  the  same  morning  of  the  acci- 
dent  the  company   had    inspected    the     track. 

Notice  to  a  street  railway  company  of  a  de- 
fect In  its  track  Is  not  necessary  in  order  to 
render  it  liable  to  a  person  Injured  thereby  if 
the  defect  was  visible.  An  omission  to  know 
of  such  defect  Is  prima  facie  negligence  as  much 
as  an  omission  to  repair  after  notice;  and  the 
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presumption  of  negligence  is  complete  when  It 
appears  that  the  defects  existed  and  an  injury- 
was  caused  thereby.  Rockwell  v.  Third  Ave.  R. 
Co.  64  Barb.  438,  Affirmed  in  53  N.  Y.  625.  In 
this  case  plalntifTs  injury  was  caused  by  his 
striking  his  foot  against  a  piece  of  Iron  partly 
detached  from  a  broken  or  womout  rail  in  the- 
track  of  the  company's  road. 

Any  injury  occasioned  to  a  street-railway 
track  by  a  track  passing  over  it,  or  in  any 
other  way,  must  be  repaired  by  the  railroad 
company  within  a  reasonable  time.  It  cannot 
shelter  Itself  behind  a  plea  of  not  having  notice. 
Its  duty  of  Inspection  requires  that  it  shoulA 
Inspect  the  track  in  such  a  way  that  any  defect 
In  it  can  be  discovered.  Casper  v.  Dry  Dock^ 
E.  B.  &  B.  R.  Co.  23  App.  Div.  451,  48  N.  Y. 
Supp.  352. 

In  Keitel  ▼.  St.  Louis  Cable  ft  W.  R.  Co.  2S 
Mo.  App.  657,  supra^  II.  b,  it  was  held  that 
It  was  not  necessary  for  plaintiff  to  plead  or 
prove  the  company's  knowledge  of  the  defective 
condition  of  the  slot,  since  the  company  waa 
under  an  afflrnuitive  and  continuing  duty  of 
inspection  of  a  very  exact  nature  in  order  to 
prevent  the  peculiar  kind  of  railway  track 
that  It  had  constructed  from  becoming  a  nuis- 
ance dangerous  to  public  travel.  The  Impossi- 
bility In  most  cases  of  proving  at  what  time- 
ihe  company  became  aware  of  the  defect,  or  at 
what  time  the  defect  itself  commenced,  waa 
stated  as  an  additional  ground  for  the  decision. 

In  Fitts  V.  Cream  City  R.  Co.  59  Wis.  323. 18 
N.  W.  186,  supra,  II.  a.  It  was  held  that  If 
the  question  of  notice  was  In  the  case  it  was  a 
question  for  the  Jury  whether  the  company  did 
not  have  sufficient  notice  of  the  condition  of 
the  catch  when  Its  employees  passed  over  the- 
turntable  every  six  or  seven  minutes,  and  it 
appears  that  It  was  directly  in  front  of  the 
company's  barns,  and  cars  were  frequently  run 
over  it  Into  the  barn,  and.  every  time,  the  catch 
had  to  be  raised  up  if  It  was  In  place  in  the 
notch. 

A  street  railway  company  Is  bound  to  know 
that  use  and  climatic  Influences  will  produce 
defects  In  rails,  and  is  bound  to  make  such 
a  continued  inspection  as  will  detect  those 
which  are  apparent.  Gilton  v.  Hestonviller  M. 
&  F.  Pass.  R.  Co.  166  Pa,  460,  31  Atl.  249. 

These  cases  seem  to  establish  the  rule  that 
negligence  is  presumed  from  the  existence  of 
the  defect  which  causes  the  Injury,  but  that 
such  presumption  may  be  rebutted  by  the  cir- 
cumstances. 

In  Mayberry  v.  Second  ft  Third  Streets  Pasfl^ 
R.  Co.  0  \V.  N.  C.  404.  the  court  held  that  what 
would   be   reasonable   time   under   the   circum- 
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and  danger  to  life  and  property,  and  that  all 
persons  damaged  by  the  obstruction  and 
height  of  the  rails  above  the  street  or  road 
level  would  have  to  look  alone  to  the  city  or 
turnpike  company.  We  cannot  assent  to 
any  such  construction  of  the  law.  No  doubt 
the  city  or  turnpike  company  would  be  liable 
for  failing  to  discharge  its  duty  in  respect  to 
repairing  streets,  but,  even  if  it  be  conceded 
that  it  is  the  duty  of  the  city  to  do  all  that 
is  necessary  to  keep  the  streets  in  proper  and 
safe  condition,  yet  the  defendant  cannot  law- 
fully operate  and  control  railway  tracks 
which  are  a  material  obstruction  to  travel 
or  dangerous  to  life  or  property,  and  still 
escape  liability  for  damage  or  injuries  re- 
sulting therefrom,  or  resulting  from  permit- 
ting the  tracks  or  rails  to  become  dangerous 
to  those  traveling  such  streets.  We  think 
public  policy  and  public  necessity  alike  de- 


mand that  street-railway  companies  should 
see  to  it  that  the  streets  between  the  rails 
and  next  to  them  on  all  sides  should  be  kept 
level  with  the  rails,  or  so  nearly  level  as  to 
not  endanger  the  lives  or  property  of  those 
having  a  right  to  cross  them  or  be  upon 
them.  The  rails  and  road  are  a  permanent 
structure,  and  necessarily  keep  the  travel 
across  and  near  to  the  rails  from  being  the 
same  that  it  would  otherwise  be;  hence  the 
use  by  such  companies  is  not  at  all  analogous 
to  the  use  of  the  streets  by  the  public  gen- 
erally. We  think  the  doctrine  announced  in 
Paducdh  &  E.  R,  Co.  v.  Com.  80  Ky.  149,  sus- 
tains the  views  herein  expressed. 

In  23  Am.  &  Kiig.  Enc.  Law,  p.  983,  it  is 
said:  "Independently  of  charter  provisions 
and  of  subsequent  statutes  and  ordinances, 
the  street-railway  company  is  bound  so  to 
construct  and  maintain  its  road  that  the  free 


stances  for  repairing  the  defect  would  be  a  ques- 
tion for  the  Jury. 

III.  D€feet9  in  street  not  cavsed  hy  the  oom- 
pany. 

The  doctrine  of  the  principal  case,  that  the 
cx>mpan7  is  liable  althougli  the  conditions  whlcli 
malce  its  track  an  obstruction  to  travel  were 
brought  b7  agencies  over  which  it  had  no  con- 
trol and  for  wblch  it  was  not  responsible,  is 
supported  ^j  Citizens*  Street  R.  Co.  v.  Bal- 
lard, 22  Ind.  App.  151,  62  'N.  B.  729,  where  a 
street  railway  company  was  held  liable  for  in- 
juries to  a  driver  caused  by  a  depression  or  de- 
clivity at  the  side  of  the  traclc,  upon  the  ground 
that  It  was  bound  to  preserve  the  street  in  a 
reasonably  safe  condition  for  public  use  and 
travel  whether  there  was  an  ordinance  requir- 
ing it  to  be  done  or  not. 

8o,  also,  Houston  City  Street  R.  Co.  v.  Med- 
lenka,  17  Tex.  Civ.  App.  621,  43  S.  W.  1028, 
holds  that  a  street  railway  company  is  not  ab- 
solved from  liability  for  injuries  caused  by 
the  fact  that  the  rails  protruded  considerably 
above  the  level  of  the  highwav  by  the  fact  that 
such  condition  had  t)een  brought  about  by  the 
gradual  wearing  away  of  the  road  by  travel. 
It  does  not  appear  in  this  case  that  the  com- 
pany was  under  any  statutory  or  contractual 
duty  to  keep  the  street  in  repair. 

And  It  Is  expressly  held  in  Laredo  Electric 
&  R.  Co.  V.  Hamilton,  23  Tex.  Ciy.  App.  480, 
56  S.  W.  998;  (1)  That  the  duty  of  a  street 
railway  company  to  repair  that  portion  of  the 
street  upon  which  its  tracks  are  laid  is  a  gen- 
eral one  requiring  no  legislative  act  or  direct 
agreement  to  support  it ;  and  such  a  company 
Is  bound  to  use  reasonable  care  and  diligence 
to  keep  the  space  which  it  actually  occupies 
In  a  safe  condition  for  ordinary  travel — failing 
In  which  It  must  answer  for  the  consequences. 
(2)  That  a  street  railway  company  Is  bound 
to  keep  its  entire  roadbed  to  the  end  of  its  ties 
and  Its  crossings  In  repair,  so  as  not 
to  obstruct  travel  across  Its  road  or 
longitudinally  upon  It ;  and  that  such  duty  is 
a  continuing  one  Irrespective  of  whether  the 
charter  expressly  requires  it  or  not.  In  this 
case,  however,  the  accident  was  caused  by  a 
broken  plank,  which  was  part  of  the  covering 
placed  by  the  company  over  a  culvert  when 
It  constructed  its  railway.  The  case  is  there- 
fore distinguishable  from  the  principal  case, 
where  the  defect  does  not  seem  to  have  been 
attributable  to  any  insufficiency  In  the  ma- 
terials provided  by  the  company,  but  to  have 
been  caused  by  means  for  which  It  was  in  no 
wise  responsible. 
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In  Cunningham  v.  Fair  llaveU  &  W.  R.  Co. 
72  Conn.  244,  48  Atl.  1047  (an  action  against 
a  street  railway  company  to  recover  for  the 
death  of  plai-ntlff's  Intestate),  the  defect  com- 
plained of  was  the  projection  of  the  rail  sev- 
eral inches  above  the  surface  of  the  roadway, 
due  to  the  fact  that  deep  ruts  had  been  made 
along  the  side  of  the  track.  It  was  not  denied 
that  an  action  would  lie  against  the  company 
upon  such  facts  if  proved,  but  the  Judgment 
for  plaintllf  was  reversed  on  other  grounds.  In 
this  case,  however,  it  appeared  that  the  char- 
ter of  the  company  required  it  to  keep  thfr 
portion  of  the  street  on  which  Its  track  was  laid 
and  a  space  of  2  feet  on  each  side  thereof  In 
good  and  sufficient  repair. 

A  street  railway  company  is  liable  for  per- 
sonal injuries  resulting  from  the  defective  con- 
dition of  the  street  caused  by  the  fault  or  neg- 
lect of  the  company  In  the  manner  in  which 
its  track  Is  laid,  or  in  the  failure  to  keep  the- 
street  traversed  by  Its  track  in  good  repair  and 
safe  for  use  by  the  public.  Cline  v.  Crescent 
City  R.  Co.  41  La.  Ann.  1031,  6  So.  851.  In 
this  case,  also.  It  appeared  that  the  company 
was  under  contractual  obligation  to  keep  the 
street  in  repair  from  curb  to  curb.  The  defect 
consisted  of  a  deep  hole  by  the  side  of  the 
track  and  a  loose  rail  and  spike. 

In  Brooklyn  v.  Brooklyn  City  R.  Co.  47  N.  Y. 
475,  7  Am.  Kep.  469,  the  street  railway  com- 
pany was  held  to  be  ultimately  liable  for  an 
injury  caused  by  a  hole  within  the  line  of  the 
railroad  tracks.  It  does  not  appear  thai  the 
hole  was  caused  by  the  company,  but  it  ap- 
pears In  this  case  (and  that  is  the  ground  of 
the  decision)  that  the  company  was  bound  by 
its  contract  with  the  city  to  keep  the  portion 
of  the  street  within  the  tracks  and  8  feet  on 
each  side  thereof  in  repair. 

The  question  as  to  the  negligence  of  a  street 
railway  company  is  for  the  Jury  upon  evidence 
that  the  road,  which  was  a  dirt  road  outside 
of  the  tracks,  was  paved  between  the  tracks : 
that  close  to  the  outside  of  one  of  the  rails 
was  a  rut  4  or  5  feet  In  width  and  1  foot  in 
depth,  that  the  rut  had  been  there  about  two 
months,  and  that  the  accident  was  caused  by 
the  plaintilT's  wagon  running  off  the  rails  and 
the  wheels  on  one  side  sinking  into  the  rut. 
It  appeared  that  under  the  laws  and  ordinances 
of  the  city  the  company  was  bound  to  keep  the 
road  in  repair.  McLaughlin  v.  Philadelphia 
Traction  Co.  175  Pa.  565,  34  Atl.  863. 

A  street  railway  company,  which  is  bound  by 
contract  with  a  city  to  pave  the  street  "in  and 
aboiit  the  rails"  in  a  permanent  manner  and 
keep  the  same  In  repair,  is  liable  for  injury 
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use  of  the  whole  street  by  the  public  shall 
not  be  materially  impaired.  And,  if  any  in- 
juiy  occurs  by  reason  of  failure  so  to  oon- 
«truct  and  repair  its  tracks,  the  company  is 
liable  for  damages." 

In  Pierce,  Railroads,  p.  248,  it  is  said :  "A 
railroad  company  which  is  authorized  to 
cross  highways  is  ui\4er  a  legal  duty  to  con- 
struct its  road  across  them  in  a  reasonable 
manner,  with  reference  to  the  double  use  of 
the  crossing  for  its  Ofwn.  purposes  and  for 
those  of  ordinary  traveling.  It  is  bound  to 
keep  the  crossing  as  safe  and  convenient  for 
public  travel  as  is  practicable,  and  is  liable 
to  individuals  using  the  highway  for  injuries 
'Caused  by  defects  and  obstructions  created  by 
it  which  could  have  been  avoided  with  rea^ 
fionable  precautions.  The  same  obligation 
rests  upon  a  company  when,  under  authori- 


ty of  law,  it  lays  a  track  upon  and  along  the 
highway." 

In  Booth,  Street  Railways,  S  243,  it  is 
said:  "In  the  absence  of  such  a  duty  im- 
posed by  statute  or  ordinance,  a  company 
cannot  be  required  to  construct  a  new  pave- 
ment on  any  part  of  the  streets  or  highways 
occupied  by  its  railway,  but  with  reference 
to  repairs  the  rule  seems  to  be  different.  The 
character  and  extent  of  the  use  to  which  that 
portion  of  the  street  is  subjected  render  fre- 
quent repairs  necessary;  hence  it  has  been 
held  that,  where  the  defective  condition  of 
tlie  street  is  caused  by  the  failure  of  a  com- 
pany to  keep  the  streets  traversed  by  its 
tracks  in  good  repair,  it  must  answer  for  the 
consequences." 

In  1  Wood,  Railroads,  p.  757,  it  is 
said:     "Hence,   where  a  railroad  company 


to  a  person  driving  along  the  track  in  conse- 
•quence  of  the  wheels  of  his  wagon  going  be- 
tween and  tearing  off  the  edges  of  planks  or 
joists  which  the  company  had  placed  at  a  point 
between  the  two  outside  rails  of  Its  double 
tracks  to  cover  an  excavation  for  a  sewer  which 
had  been  made  under  the  track  by  a  licensee  of 
the  city.  The  liability  of  the  company  was 
placed  on  two  grounds:  First,  that  It  was 
-bound  under  Its  contract  with  the  city  to  keep 
the  streets  safe  for  the  passage  of  the  public, 
and  that  in  order  to  avoid  circuity  of  action 
an  action  would  He  directly  against  it.  Instead 
'Of  first  against  the  municipality;  and,  second, 
that  it  undertook  to  make  the  way  safe,  and 
4lld  it  so  Insufliclently  as  to  leave  it  unsafe,  and 
at  the  same  time  tempt  passage  over  it.  Mc- 
Mahon  v.  Second  Ave.  B.  Co.  75  N.  Y.  231, 
AfUrmlng  11  Hun,  347. 

A  street  railway  company  whose  charter  pro- 
vides that  it  shall  keep  the  streets  and  avenues 
traversed  by  Its  road  in  perpetual  good  repair 
is  liable  for  injuries  to  a  person  using  the  street 
in  consequence  of  its  failure  to  repair  a  defect 
therein  within  a  reasonable  time.  Mayberry  v. 
iSecond  &  Third  Streets  Pass.  R.  Co.  0  W.  N.  C. 
404.  In  this  case  the  accident  was  caused  by  the 
fact  that  a  large  iron  plate  which  the  company 
had  placed  over  a  gutter  crossing  the  street 
was  so  displaced  or  turned  that,  as  plaintiff's 
-companion  stepped  upon  one  end  of  it.  It  tilted 
up  and  fell  back  on  plaintiff's  foot. 

A  street  railway  company  which  Is  bound  by 
Its  contract  with  the  city  to  keep  the  streets 
in  re^r,  is  liable  for  an  injury  sustained  by  a 
•driver  by  the  wheel  of  his  wagon  coming  In 
-contact  with  a  rail  standing  above  the  surface 
of  the  street  from  1  to  4  toches,  it  appearing 
that  the  company  did  not  lay  the  track,  and 
18  inches  on  each  side,  in  macadam  as  required 
t>y  its  contract  with  the  city,  but  in  common 
:gravel,  which  wears  away  quicker,  and  leaves 
the  rail  standing  above  the  surface  of  the 
street.  Fort  Worth  Street  R.  Co.  v.  Allen 
(Tex.  Civ.  App.)  1  Am.  Neg.  Rep.  529,  89  S.  W. 
125. 

A  street  railway  company  which  is  bound 
'by  statute  "to  have  and  keep"  the  space  be- 
tween and  beside  its  rails  and  tracks  "In  per- 
flianent  repair*'  is  not  liable  for  injuries  to  a 
ihorse  caused  by  stepping  into  a  depression  in 
the  pavement  between  the  rails,  where  the  de- 
■presslon  was  made  by  the  city  as  an  opening 
tor  ,a  drain  for  the  purpose  of  carrying  off 
•surface  water.  The  decision  is  upon  the  ground 
that  the  defect  was  one  of  original  construc- 
tion, and  not  of  repair.  Snell  v.  Rochester  B. 
Co.  64  Hun,  476,  19  N.  T.  Supp.  496. 

A  street  railway  company  which  Is  bound  by 
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the  city  ordinances  to  keep  the  pavement  along 
Its  road  In  good  repair  Is  not  liable  for  injuries 
sustained  by  the  plaintiff  by  stepping  into  a 
depression  in  the  pavement  extending  under  the 
track,  getting  her  foot  caught  under  one  of 
the  rails,  tripping  and  falling,  where  the  de- 
pression in  question  was  made  under  the  di- 
rection of  the  city  to  serve  as  a  surface  drain 
or  outlet  for  water  coming  down  the  street, 
and  to  conduct  it  into  the  sewer.  Campbell  v. 
Frankford  &  S.  C.  B.  Co.  139  Pa.  522,  21  Atl. 
02. 

Citizens'  Pasa  R.  Co.  v.  Ketcham,  122  Pa. 
228,  15  Atl.  783,  was  an  action  against  a  street 
railway  company  by  a  person  who  was  injured 
by  the  front  wheels  of  his  wagon  slipping  off 
the  rails  Into  a  depression  between  the  tracks 
which  had  been  made  by  a  plumber,  who,  un- 
der a  license  from  the  city,  was  engaged  in 
putting  in  sewer,  gas,  and  water  pipes.  The 
defendant  requested  an  instruction  to  the  ef- 
fect that  if  the  jury  believed  that  the  injury 
was  caused  by  the  negligence  of  the  plumber 
there  could  be  no  recovery  from  the  railroad 
company.  The  request  was  granted  with  the 
qualification  that  if,  after  the  plumber's  negli- 
gence ceased  to  operate,  the  railway  company 
was  negligent,  it  would  be  answerable.  It  was 
held  that  the  introduction  of  the  qualification 
constituted  error,  but  this  was  because  the  re- 
quest assumed  that  the  plumber's  negligence 
was  the  cause  of  the  injury. 

A  railroad  company  which  hi  bound  by  Its 
contract  with  a  city  to  keep  its  roadl>ed  in  good 
repair,  and  keep  it  up  to  the  level  of  the 
streeta  so  that  in  no  case  shall  it  be  above  or 
below  the  city  grade  of  the  street,  is  not  bound, 
after  having  conformed  its  roadbed  to  the 
grade  of  the  street,  to  fill  up  holes  in  the  street 
caused  by  the  wearing  away  of  the  surface,  in 
consequence  of  which  the  rails  are  above  the 
surface  of  the  street  at  such  pointa  Galves- 
ton City  R.  Co.  V.  Nolan,  58  Tex.  189.  This 
was  the  case  of  an  ordinary  railroad  in  the 
street,  and  not  of  a  stjreet  railway.  It  Is  fur- 
ther distinguished  from  the  principal  case,  per- 
haps, by  the  fact  that  the  duty  of  the  company 
was  prescribed  In  express  terms  which  measured 
Its  obligations  in  the  premises,  upon  the  prin- 
ciple e0pre«<io  uniua  est  eaoluHo  alteriuM. 

The  following  casea  however,  seem  to  be  di- 
rectly opposed  to,  and  undlstlngulshable  upon 
the  facts  from,  the  principal  case. 

If  a  street  railway  company  accepts  a  grant 
from  a  city  of  the  right  to  use  the  street  in 
a  special  manner,  and  the  grant  is  burdened 
with  a  duty,  which  it  neglects,  and  Injury  re- 
sults to  an  individual,  the  company  is  responsi- 
ble for  the  consequences  of  neglect  of  that  dufy  ; 
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lias  been  permitted  to  lay  its  track  along  or 
acroaa  a  highway^  it  is  botiiid  to  the  use  of 
•every  reasonable  precaution  to  prevent  in- 
jury to  those  passing  alon^  the  highway,  or 
•crossing  its  track  that  is  laid  along  or  across 
the  highway;  and  if  it  fails  to  exercise  a 
proper  degree  of  care, — ^not  only  such  as  is 
provided  by  statute,  but  also  such  as  is  ren- 
dered necessary  by  the  character  of  the  ob- 
struction and  its  location,  having  reference 
■to  a  like  reasonable  exercise  of  care  on  the 
part  of  those  approaching  the  obstruction, — 
it  bec(»nes  a  nuisance  to  the  extent  of  its  in- 
jury to  individual  rights,  and  renders  the 
-company  liable  in  damages  for  all  the  oonse- 
■quences." 

In  Gilleit  v.  Western  R,  Corp,  8  Allen, 
-560,  it  is  said :  "A  railroad  company  which 
so  constructs  its  track  at  the  crossing  of  a 
highway  as  to  render  the  highway  dangerous 


or  inconvenient  to  travelers  thereon  is  liable 
for  an  injury  sustained  by  a  traveler  upon 
the  highway  in  consequence  of  the  defect,  al- 
though he  might  also  have  a  remedy  against 
the  town,  which  was  bound  to  keep  the  high- 
way in  repair." 

The  question  under  consideration  was  so 
thuroughly  discussed  and  considered  in  Mem- 
phis,  I\  P.  d  Belt  R.  Co.  v.  State,  87  Tenn. 
74t5,  11  S.  W.  046,  that  we  copy  the  entire 
opiniim:  ''The  defendant  railway  company 
and  Wm.  Katsenberger  were  indicted  for 
creating  and  maintaining  a  nuisance  in  Mc- 
Lemore  avenue,  Shelby  county,  and  it  is 
charged  that  such  nuisance  was  consequent 
upon  the  unlawful  location  and  improper 
maintenance  of  a  railway  on  said  avenue. 
Wm.  Katzenberger  was  receiver  of  the  de- 
fendant company,  and  the  condition  com- 
plained of  in  the  indictment  exist^l  at  the 


tiut  for  a  nonrepair  of  a  street  in  which  it  has 
a  special  priviicge  It  is  not  liable  simply  be- 
<cause  it  has  such  special  privilege.  Rockford 
<:ity  K.  Co.  V.  Matthews,  50  111.  App.  267.  In 
this  case  it  was  held  that,  so  far  as  the  plain- 
tlflTs  rights  depended  upon  the  existence  of  a 
Jiole,  by  the  side  and  outside  of  the  track,  she 
<'ould  not  recover  because,  so  far  as  appeared, 
the  company  was  under  no  duty  not  to  permit 
«ach  holes  to  remain  in  the  streets  outside  of 
and  adjacent  to  its  track.  It  does  not  clearly 
■appear  !n  this  case,  as  it  does  in  the  principal 
<ca8e,  that  the  track  itself  co-operated  with  the 
4iole  in  bringing  about  the  dangerous  condition* 
'though  that  may  have  been  the  case,  since  it 
ds  stated  that  the  verdict  in  favor  of  the  plain- 
it  I  AT  may  have  been  on  the  theory  that  she 
«tepi)ed  Into  a  hole  by  the  side  but  outside  of 
the  track,  or  upon  the  theory  that  in  stepping 
•over  the  rail  on  one  side  of  the  track  she 
struck  her  left  foot  against  the  rail  or  stringer 
on  which  it  was  laid. 

A  street  railway  company  is  not  liable  for 
Injuries  to  a  person  who  stepped  into  a  hole 
between  the  rails  of  its  track,  caught  his  foot 
under  the  wooden  stringer  below  the  rail,  fell, 
and  broke  his  leg,  where  no  defect  in  the  con- 
struction or  maintenance  of  the  track  is  shown, 
and  there  is  no  evidence  of  any  agreement  be- 
tween the  company  and  city  to  keep  the  space 
of  the  street  between  the  tracks  in  repair,  and 
no  special  duty  to  do  so  imposed  by  law.  Egan 
▼.  Forty-second  Stree't,  M.  &  St.  N.  Ave.  B. 
-Co.  19  N.  l'.  S.  R.  676,  4  N.  Y.  Supp.  530.  The 
•court  held  that,  in  the  absence  of  any  such 
iigreement  or  special  duty,  the  company  could 
not  be  held  bound  to  keep  the  space  in  repair, 
jind  that  the  company  could  not,  without  the 
•city's  permission,  exercise  any  precautions  it 
might  deem  necessary  to  prevent  the  existence 
4>t  holes  in  the  street.  The  case  of  Worster 
▼.  Forty-second  Street  &  G.  Street  Ferry  B.  Co. 
90  N.  y.  203,  aupra,  is  distinguished  upon  the 
ground  that  there  the  tracks  were  shown  to  be 
In  a  defective  condition,  and  Worster  v.  Forty- 
flecond  Street  &  O.  Street  Ferry  R.  Co.  3  Daly, 
278;  Wasmer  v.  Delaware,  L.  &  W.  B.  Co.  80 
N.  Y.  212,  36  Am.  Rep.  608;  and  Gale  v.  New 
York  C.  &  H.  B.  B.  Co.  76  N.  Y.  594,— are 
^listinguished  upon  the  ground  that  in  those 
•cases  the  space  between  the  rails  was  under 
the  control  of  the  respective  defendants.  The 
«ourt  says,  without  power  or  authority  to  main- 
tain the  space  between  the  rails  in  a  condition 
to  be  determined  by  them,  the  company  could 
not  be  held  to  an  accountability  for  its  condi- 
tion unless  such  condition  was  caused  by  it. 

The  question  involved  in  Eddy  v.  Ottawa 
62  L.  R.  A. 


City  Pass.  B.  Co.  81  U.  C.  Q.  B.  569,  was  sub- 
stantially like  that  involved  in  the  principal 
case,  but  a  different  conclusion  was  reached.  In 
that  case  the  court  held  that  the  street  railway 
company  having,  pursuant  to  its  charter,  laid 
its  rails  flush  with  the  streets,  and  made  its 
track  conform  to  the  grade  of  the  same,  it  was 
not  bound  to  alter  and  adapt  the  rails  from 
time  to  time  to  the  changes  in  the  level  of  the 
street,  and  was  not  liable  for  an  accident  caused 
by  the  wheel  of  a  wagon  running  against  the 
track,  which,  owing  to  the  wearing  away  of  the 
roadway,  was  considerably  above  the  level  of 
the  roadway  at  that  point. 

No  duty  rests  upon  a  street  railway  company 
to  keep  the  space  between  its  tracks  free  from 
ice  and  snow,  and  it  is  not  liable  for  injuries 
to  a  person  crossing  the  street  because  of  its 
failure  to  do  so.  Silbersteio  v.  Houston,  W. 
Street  &  P.  Ferry  B.  Co.  117  N.  Y.  293,  22  N. 
E.  951. 

It  is  apparent  from  the  cases  cited  In  this 
subdivision  that  the  doctrine  of  the  principal 
case,  holding  the  company  liable,  even  in  the 
absence  of  a  statutory  or  contractual  duty  in 
the  premises,  for  defects  not  In  the  track  itself 
and  not  attributable  in  the  first  instance  to 
any  fault  or  neglect  on  the  company's  part, 
does  not  have  the  unanimous  support  of  the 
casea 

lY.  Remedy, 

A  street  railway  company  is  liable  over  to 
a  municipality  for  the  amount  of  a  Judgment 
recovered  against,  and  paid  by,  the  latter  on 
account  of  an  injury  to  an  individual  from  fall- 
ing into  an  excavation  made  by  a  railroad  com- 
pany.    District  of  Columbia  v.  Baltimore  &  P. 

B.  Co.  1  Mackey,  314. 

That  it  was  primarily  the  duty  of  a  city  to 
prevent  or  remove  piles  of  hardened  snow  which 
a  street  railway  company  had  thrown  from  its 
tracks,  does  not  afTect  the  liability  of  the  com- 
pany as  the  author  and  creator  of  the  evil,  and 
the  person  injured  may  sue  both  the  company 
which  obstructed  the  street  and  the  city  which 
sufTered  it  to  remain  after  reasonable  notice  of 
its  existence.  The  right  of  the  city  to  a  judg- 
ment over  against  the  railway  company,  as  the 
responsible  agency  creating  the  nuisance,  makes 
the  action  by  the  person  injured  against  the 
company  the  more  correct  and  proper  as  reach- 
ing at  once  the  party  ultimately  responsible. 
Mcl>onald  v.  Toledo  Consol.  Street  B.   Co.  20 

C.  C.  A.  322,  43  U.  S.  App.  79.  74  Fed.  104. 

In  Doyle  v.  New  York,  58  App.  Dlv.  588,  69 
N.  Y.  Supp.  120,  it  was  held  that  the  provision 
of  a  statute  requiring  street  railway  companies 
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time  of  his  appointment,  and  continued  dur- 
ing his  management,  up  to  the  time  of  in- 
dictment. It  appears  from  the  evidence 
that  the  part  of  the  avenue  occupied  by  the 
trick  of  the  defendant  company  was  not,  at 
all  points,  in  such  condition  that  the  same 
could  be  crossed  by  travelers  on  horseback  or 
in  vehicles,  or  be  traveled  over  longitudinal- 
ly, with  safety.  By  an  agreed  state  of  facts, 
it  appeared  that  the  'railroad  tracks,  its  ties, 
and  Tails  were  above  the  surface  of  McLe- 
more  avenue,  a  public  road  at  the  time  laid 
in  the  indictment,  and  obstructed  public 
travel  on  that  part  of  said  highway  occupied 
by  said  railroad,  as  alleged  in  the  indict- 
ment.' The  decision  of  the  cause  was  sub- 
mitted to  the  judge  without  a  jury,  and  he 
found  defendants  guilty  as  charged  in  the 
indictment,  fined  tliem  $1,000,  and  ordered 
the  obstructions  to  be  removed,  unless  de- 


fendants should  do  so  within  thirty  days* 
It  appearing  that  the  receiver  had  no  means- 
and  no  authority,  under  his  appointment  to 
abate  the  nuisance  or  pay  tne  fine,  the 
amount  of  his  fine  was  reduced  by  the  court 
to  $5.  On  January  29,  1887,  the  Memphis,. 
Greenwood,  &  Prospect  Park  Railroad  Com- 
pany was  incorporated  under  the  regular 
form  provided  for  street- rail  rood  companies,, 
as  set  out  in  §§  1920-1925,  Mill.  &  V.  Code. 
Section  1921  provides  that  such  companies 
are  'authorised  to  consummate  any  contract 
with  the  county  court  necessary  to  get  the 
right  of  way  along  the  public  roads  of  the 
county.'  At  the  April  term,  1887,  said  com- 
pany applied  to  the  county  court  of  Shelby 
for  permission  to  lay  its  tracks  upon  that 
portion  of  McLemore  avenue  designated  in 
the  indictment^  and  on  April  22,  1887,  a  con- 
tract was  made  between  the  county  and  said 


.  to  keep  In  repair  the  portion  of  the  street  be- 
tween its  tracks  and  2  feet  in  width  outside 
of  the  tracks  was  for  the  benefit  of  the  public, 
and  that  the  persofl  Injured  by  the  breach  of 
such  statutory  duty  might  maintain  a  svit  for 
damages  against  the  company,  notwithstand- 
ing that  the  city  was  also  liable. 

Philadelphia  v.  Weller,  4  Brewst.  (Pa.)  24, 
was  an  action  against  a  city  for  the  death  of 
plaintiff's  husband,  who  was  thrown  from  his 
seat  in  a  wagon  by  a  Jar  caused  by  the  front 
wheel  of  the  wagon  going  into  a  hole  t)etween 
the  tracks  of  a  railway  company.  It  was  pro- 
vided by  an  ordinance  that  ail  railroad  com- 
panies should  be  at  the  entire  cost  and  ex- 
pense of  maintaining,  paving,  and  repairing 
that  should  be  necessary  on  any  road,  street, 
avenue,  or  alley  occupied  by  them.  The  court 
said  that  both  the  city  and  the  railroad  com- 
pany were  liable  for  damages  to  a  citizen  in- 
jured by  neglect  to  repair,  and  he  might  recover 
against  whichever  party  he  sued  without  re- 
gard to  the  question  whether  it  was  the  primary 
duty  of  the  city,  or  of  the  company,  to  keep 
the  streets  in  repair. 

In  Cline  v.  Crescent  City  R.  Co.  41  La.  Ann. 
1031,  6  So.  851,  8upra,  the  action  was  against 
the  street  railway  company  and  the  city  in 
*olido,  and  both  were  held  liable. 

In  Doyle  v.  New  York,  58  App.  Div.  588,  69 
N.  Y.  Siipp.  120,  also,  it  was  held  that  an  action 
might  be  maintained  against  both  the  city  and 
the  company. 

A  street  railroad  company  which  has  con- 
tracted with  a  city,  as  a  consideration  for  its 
franchise,  to  keep  a  portion  of  its  streets  in 
good  order  and  repair,  is  responsible  in  a  direct 
action  by  any  person  who  suffers  special  dam- 
ages resulting  from  its  unlawful  failure  to  do 
80.  Ober  v.  Crescent  City  R.  Co.  44  La.  Ann. 
1059,  11  So.  818.  This  was  an  action  for  per- 
sonal injuries  caused  by  the  decay  of  a  plank 
in  a  street  crossing. 

A  street  railway  company  which.  In  consider- 
ation of  permission  granted  to  it  by  a  city  to 
use  the  streets,  agrees  to  keep  the  pavement  of 
the  same  in  repair,  is  answerable  in  damages 
for  injuries  to  a  person  injured  in  consequence 
of  the  negligence  of  such  duty ;  and  where  such 
person  has  recovered  his  lawful  damages  of  the 
city  the  latter  may  recover  them  over  of  the 
company.  Brooklyn  v.  Brooklyn  City  B.  Co. 
47  N.  Y.  475,  7  Am.  Rep.  469. 

Fort  Worth  Street  R.  Co.  v.  Allen  (Tex.  Civ. 
App.)  1  Am.  Neg.  Rep.  529,  39  S.  W.  125, 
supra,  was  an  action  brought  against  the  city, 
whjch  pleaded  by  way  of  cross  action  against  | 
the  street  railway  company,  and  a  Judgment 
52  L.  R.  A. 


over  against  the  company  in  favor  of  the  city^ 
for  the  amount  of  the  damage  rendered  against 
It  was  upheld. 

V.  Effect  of  municipal  direciicn  or  tancticn. 

A  street  railway  company  cannot  avoid  liabil- 
ity for  damages  to  property  which  is  over- 
flowed with  water  from  the  street  owing  to  the 
inadequacy  of  a  culvert  constructed  by  the  com- 
pany because  the  company  was  required  by  it» 
charter  to  lay  down  its  track  subject  to  such  re- 
strictions as  should  be  imposed  by  the  common 
council,  and  the  common  council  had  pre- 
scribed the  manner  In  which  the  tracks  should 
be  laid  and  the  culverts  constructed,  and  the 
same  were  constructed  under  and  according  to 
the  directions  of  the  city  engineer.  Alton  & 
Upper  A.  Horse  R.  &  Carrying  Co.  v.  Deits,  5a 
111.  210,  99  Am.  Dec.  509.  This  decision  i» 
upon  the  ground  that  the  acceptance  of  the 
charter  was  a  purely  voluntary  act,  and  Implied 
the  condition  that  the  company  would  not  In- 
jure others  by  the  construction  or  maintenance 
of  a  track. 

A  street  railway  company  cannot  avoid  iia- 
billty  for  damages  to  abutting  property  by  the 
raising  of  its  track  above  the  pavement  because 
the  track  was  laid  on  the  grade  established  by 
the  city  authorities.  Taylor  v.  Bay  City  Street 
R.  Co.  101  Mich.  140,  59  N.  W.  447.  The 
court  said  that  while  it  was  true  that  the  es- 
tablishment of  a  grade  ^f  streets  was  wholly 
within  the  power  of  the  council,  and  the  com- 
pany could  not  legally  lay  its  track  upon  any 
other  grade,  still  those  facts  would  not  relieve 
it  from  liability  for  damages  if  any  resulted 
from  such  construction  of  the  roadbed. 

A  street  railway  company  which  so  constructs 
and  maintains  its  track  that  the  rails  extend 
above  the  surface  to  such  a  height  as  to  render 
them  dangerous  to  the  public  cannot  avoid  lia- 
bility for  Injuries  to  a  driver  occasioned  there- 
by, upon  the  ground  that  the  track  was  laid 
and  maintained  in  the  manner  required  by  the 
city  authorities.  Houston  City  Street  R.  Co. 
V.  Delesdernler,  84  Tex.  82,  19  S.  W.  366; 
Laredo  Klecttic  &  R.  Co.  v.  Hamilton,  23  Tex. 
Civ.  App.  480,  56  S.  W.  998. 

This  is  upon  the  ground  that  the  city  could 
not  bind  the  public  by  requiring  a  mode  of 
construction  or  maintenance  that  rendered  the 
track  unnecessarily  dangerous. 

That  a  street  railway  track  was  constructed 
to  the  satisfaction  of  the  superintendent  of 
streets  does  not  relieve  the  company  from  lia- 
bility for  injuries  caused  to  a  traveler  by  a 
defect  therein  under  a  statute  which  provides 
that  the  company  shall  be  liable  for  any  loss 
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company,  whereby  the  county  consented  to 
the  construction  of  a  railroad  by  said  com- 
pany upon  said  portion  of  McLemore  avenue. 
This  contract  contains  provisions  as  to  the 
manner  of  grading  and  constructing  the 
road,  and  provides  that  the  company,  'at  the 
crossing  of  each  street  and  alley  on  said  ave- 
nues and  roads,  shall  place  good  and  suffi- 
•cient  crossings,  so  as  not  to  interfere  with 
travel  over  such  streets  and  roads.'  There 
is  uo  stipulation  for  the  keeping  in  repair  by 
the  company  of  any  portion  of  the  avenue 
occupied  by  its  track,  or  of  the  crossings. 
On  October  24,  1887,  the  defendant,  the  Mem- 
phis, Prospect  Park  &  Belt  Kailroad  Com- 
pauy,  was  chartered  under  the  form  provid- 
ed ioT  steam  railway  oompanies.  Defendant 
<x>mpany,  so  far  as  the  record  shows,  had  no 
<5ontract  with  the  county,  but  on  November 
22,   1887,  it  purchased  the  franchisee  and 


properties  of  the  Memphis,  Greenwood,  & 
Prospect  Park  Railroad  Company,  which  in- 
cluded the  line  of  railway  then  being  oper- 
ated upon  McLemore  avenue  by  sail  com- 
pany under  its  charter  and  its  contract  with 
the  county.  On  April  10,  1888,  a  committee, 
to  whom  had  been  referred  a  petition  of  the 
Memphis,  Greenwood,  &  Prospect  Park  Rail- 
road Company,  reported  that  they  had  gone 
over  the  track  and  roadbed  of  said  company 
located  on  said  portion  of  said  avenue,  and 
found  the  grading  satisfactory.  Nothing  is 
said  in  this  report,  nor  in  any  other  proceed- 
ings of  the  county  court  which  appear  in  the 
record,  about  the  manner  of  construction  of 
the  road,  and  nothing  of  the  acceptance  of 
the  road  by  the  county,  as  having  been  con- 
structed in  accordance  with  the  contract  with 
the  county,  as  counsel  for  the  defendant  con- 
tend.    There  was  no  change  in  grade,  and 


or  Injury  that  any  person  may  sustain  by  rea- 
son of  any  carelessness,  neglect,  or  misconduct 
of  its  agents  or  servants  in  the  construction  of 
its  tracks.  Osgood  v.  Lynn  &  B.  R.  Co.  130 
Mass.  492. 

A  street  railroad  company  which,  pursuant 
to  authority  from  the  city,  changes  the  estab- 
lished grade  of  a  street,  is  liable  for  the  re- 
sulting injury  to  abutting  property  under  a 
constitutional  provision  that  private  property 
shall  not  be  taken  or  damaged  for  public  use 
without  J  list  compensation.  Sheehy  v.  Kansas 
Olty  Cable  R.  Co.  94  Mo.  574,  7  S.  W.  579. 

It  is  no  defense  to  an  action  against  a  street 
railway  company  for  a  personal  injury  caused 
t>y  the  location  and  maintenance  of  a  trolley 
pole  in  the  street  so  as  to  constitute  an  obstruc- 
tion to  vehicles,  that  the  pole  was  located  and 
maintained  In  accordance  with  the  provision  of 
the  company's  charter  and  a  city  ordinance. 
<:ieveland  v.  Bangor  Street  R.  Co.  86  Me.  232, 
29  Atl.  1005.  The  court  in  this  case  said  that 
an  examination  of  the  charter  and  the  city  or- 
dinance disclosed  nothing  which  expressly  or 
by  implication  relieved  the  company  from  lia- 
bility for  injuries  caused  by  its  negligence  or 
want  of  care  in  erecting  and  maintaining  its 
poles  when  licensed  by  the  city  council,  but 
rather  the  contrary. 

That  the  city  engineer  approved  of  the  man- 
ner in  which  a  street  railway  was  constructed 
does  not  relieve  the  company  from  liability  for 
an  accident  caused  by  the  failure  to  keep  the 
roadway  level  with  the  street,  as  required  by  a 
statute  providing  that  the  roadway  at  and  in- 
side the  rails  and  for  2  feet  on  the  outside  of 
<'ach  rail  shall  be  kept  constantly  In  good 
repair  and  level  with  the  rails,  under  the  super- 
vision of  the  city  engineer.  Joyce  v.  Halifax 
Street  R.  Co.  24  N.  S.  113,  Affirming  21  N.  B. 
531. 

But  the  court,  in  McKlllop  v.  Duluth  Street 
B.  Co.  53  Minn.  532,  55  N.  W.  739,  while  hold- 
ing that  a  street  railway  company,  which,  with- 
out direction  or  authority  from  the  municipal 
council,  lays  its  track  in  accordance  with  a 
grade  estaMlshed  for  a  paving  of  the  street 
contemplated  but  not  yet  done.  Is  guilty  of 
negligence  if  the  street  is  thereby  rendered  dan- 
gerous, and  Is  liable  to  one  injured  in  conse- 
quence thereof,  said  that  if  the  council  had  di- 
rected the  track  to  be  so  laid  it  would  not  have 
been  an  act  of  negligence  on  the  part  of  the 
company  to  have  so  laid  it. 

And  Miller  v.  Lebanon  &  A.  Street  R.  Co.  186 
Pa.  190,  40  Atl.  413,  holds  that  a  street  rail- 
way company  is  not  chargeable  with  negli- 
gence in  laying  its  track  8  inches  lower  than 
52  L.  R.  A. 


the  surface  of  the  road,  where  it  did  so  in  pur- 
suance of  directions  of  the  road  supervisors, 
who  Intended  to  change  the  grade  of  the  road, 
and  desired  the  tracks  to  be  laid  so  that  they 
would  be  level  with  the  surface  of  the  road  aft- 
er the  change  was  made. 

A  tramway  company  is  not  protected  from 
liability  for  an  injury  to  an  individual  caused 
by  its  rail  being  out  of  place  by  reason  of  the 
permission  of  the  city  to  operate  its  road. 
Dominguez  v.  Orleans  R.  Co.  35  La.  Ann.  751. 

VI.  Bhifiing  UabiUty;   eftect  of  negligence  of 
munUHpality  or  of  other  company. 

In  Lowery  v.  Brooklyn  City  ft  N.  R.  Co.  76 
N.  Y.  28,  Reversing  4  Abb.  N.  C.  32.  It  was 
held  that  a  railroad- company  which  had  con- 
nected its  track  with  the  track  of  another  com- 
pany at  a  crosswalk  was  not  liable  for  an  In- 
Jury  caused  by  the  fact  that  the  flange  of  the 
connecting  switch,  owing  to  the  wearing  away 
of  the  street  from  natural  causes,  extended 
above  the  level  of  the  pavement.  The  decision 
rests  upon  the  ground  that,  under  the  license 
granting  the  right  to  connect,  the  other  compa- 
ny stipulated  to  keep  the  tracks  in  repair,  and 
that  no  right  was  reserved,  or  duty  imposed 
upon  the  defendant,  as  to  the  tracks  after  the 
switch  was  once  laid,  or  as  to  the  pavement 
or  crosswalk  adjoining  the  track. 

Wooley  V.  Grand  Street  &  N.  R.  Co.  83  N.  Y. 
121,  supra,  II.  b,  involved  a  somewhat  similar 
state  of  facts,  but  was  distinguished  from  the 
foregoing  case  by  the  fact  that  It  was  a  fair 
inference,  from  the  contract  between  the  two 
connecting  companies,  that  the  defendant  was 
to  keep  the  switch  and  the  abutting  pavement 
In  good  condition,  and  under  that  construction 
of  the  contract  the  company  which  made  the 
connection  was  held  responsible  for  the  dan- 
gerous condition  of  the  connecting  track,  and 
liable  for  injuries  resulting  therefrom. 

A  street  railway  company  cannot  avoid  Its 
duty  to  keep  the  street  in  repair,  or  escape  lia- 
bility for  failure  to  do  so,  by  leasing  its  road 
to  another  company.  Fort  Worth  Street  R.  Co. 
V.  Alien  (Tex.  Civ.  App.)  1  Am.  Neg.  Rep.  529, 
39  S.  W.  125. 

Where  a  street  railway  company,  whose  char- 
ter is  subject  to  the  condition  that  it  shall 
keep  the  streets  through  which  Its  track  runs 
in  repair,  leases  the  road  to  another  company 
which  Is  under  no  statutory  obligation  to  re- 
pair, the  lessee  is  liable  for  injuries  to  an  in- 
dividual caused  by  the  failure  to  keep  the  street 
In  repair.  Mullen  v.  Philadelphia  Tractlen  Co. 
20  W.  N.  C.  203. 

The  negligence  in  falling  to  guard  post  holes 
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no  repairs  from  the  time  of  said  report  up  to 
the  time  of  indictment.  The  railroad  pro- 
vided for  in  the  charter  and  the  contract 
with  the  county  is  that  known  as  a  street 
railroad.'  Such  a  road  contemplates  travel 
upon  it  longitudinally.  This  is  manifest 
from  the  charter,  which  provides  for  other 
vehicles  yielding  the  right  of  way  over  the 
track  and  switdies  to  the  passing  cars,  and 
for  the  cars  yielding  the  right  of  way  of  the 
track  to  tJie  fire  engines.  Mill.  &  V.  Ck)de,  S 
1924.  There  is  no  proof  by  defendant  as  to 
how  the  road  was  constructed.  It  relies  up- 
on the  alleged  acceptance  by  the  county  as 
conclusive  evidence  that  it  was,  on  April  10, 
1888,  up  to  the  requirements  of  its  charter 
and  of  the  contract  with  the  county,  and  the 
further  leeal  proposition  that,  having  so 
constructed  its  road,  it  was  under  no  obliga- 
tion to  keep  the  roadbed  and  crossings  in  re- 
pair. As  stated  above,  the  county  court  did 
not  pass  upon  and  accept  the  road.  The  re- 
port relied  upon  as  showing  this  fact  related 
merely  to  grades  in  reference  to  the  giades 
of  surrounding  county  roads,  a  uniform  sys- 
tem of  grading  being  the  particular  matter 
under  contemplation.  There  is  nothing  in 
the  record  to  show  when  the  nuisance  b^an, 
— whether  the  road  was  a  nuisance  and  ob- 
struction to  travel  from  the  start,  or  wheth- 
er it  became  so  by  use  and  the  action  of  the 
elements.    The  defense  is  made  upon  the  lat- 


ter assumption,  and  it  is  presumable  tiiat 
the  facts  are  that  way;  for  otherwise  there 
could  be  no  ground  for  contest  The  state 
and  defendant  both  treat  the  case  as  present- 
ing  only  the  question  of  duty  to  repair,  and 
it  will  be  considered  in  that  aspect  The- 
doctrine  contended  for  is  that  a  railroad 
company  after  constructing  its  road,  and 
having  restored  those  portions  of  the  publie 
highway  disturbed  to  their  former  state  of 
usefulness,  is  under  no  duty  to  make  any  re- 
pairs. The  case  of  Chesapeake^  0.  d  8.  B^ 
Co.  y.  State,  16  Lea,  300,  is  relied  on  as  a. 
conclusive  adjudication  of  this  question  in 
favor  of  defendant;  but  that  case  has  beea 
expressly  overruled  at  this  term  in  an  opin- 
ion by  Judge  Caldwell  in  the  case  of  Dyer 
County  V.  Chesapeake,  0.  d  8.  W.  B.  Co.  87 
Tenn.  712,  11  S.  W.  943.  In  Louisville  d  N^ 
li,  Co.  V.  State,  3  Head,  624,  75  Am.  Dec. 
778,  the  following  principles,  as  applicable  to 
the  occupancy  of  public  highways  by  rail- 
roads, are  stated:  'Railway  companies  are 
liable  to  indictmeint  for  obstructing  a  publie 
highway  contrary  to  the  powers  granted  in 
their  act'  'The  company  must  so  use  their 
own  rights  as  not  to  injure  or  take  away  the 
rights  of  others.'  Pierce,  Railroads,  p.  246,. 
says:  'The  laying' of  a  railroad  across  higfa^ 
ways  often  requires  excavations  and  erec- 
tions, and  a  greater  or  less  change  in  the 
surface.    The  duty,  however,  to  restore  the 


dug  for  the  support  of  poles  for  an  electric 
railway  after  the  holes  had  been  finished  by 
contractors,  must  be  imputed  to  the  railway 
company,  and  it  is  liable  for  personal  injuries 
caused  thereby.  Donovan  v.  Oakland  ft  B. 
Rapid  Transit  Co.  102  Cal.  245,  86  Pac.  616. 

A  street  railway  company  cannot  escape  lia- 
bility for  a  personal  injury  to  a  person  cross- 
ing the  street,  through  negligence  on  the  part 
of  those  engaged  In  the  construction  of  the 
track  in  the  street,  upon  the  ground  that  the 
work  was  being  done  by  an  independent  con- 
tractor. Woodman  v.  Metropolitan  R.  Co.  140 
Masa  335,  4  L.  R.  A.  213,  21  N.  B.  482. 

Where  a  tramway  company  enters  into  a 
contract  with  the  road  authorities,  under  33  & 
34  Vict.  chap.  78,  |  29,  whereby  the  road  au- 
thorities undertake  the  repair  of  the  portion 
of  the  road  upon  which  the  tramway  is  laid,  the 
liability  for  damage  occasioned  by  nonrepair 
of  that  part  of  the  road,  and  which  but  for 
such  contract  would  be  cast  upon  the  tramway 
company  by  |  28,  which  provides  that  the  com- 
pany shall  be  answerable  for  "all  accidents, 
damages,  and  injuries  happening  through  their 
act  or  default,  or  through  the  act  or  default 
of  any  person  in  their  employment  by  reason 
or  in  consequence  of  any  of  their  works  or  car- 
riages,"— is  transferred  to  the  road  authority. 
Hewitt  V.  Nottingham  &  D.  Tramways  Co.  L. 
11.  12  Q.  B.  Dlv.  16,  53  L.  J.  Q.  B.  N.  S,  21,  50 
L.  T.  N.  8.  99,  32  Week.  Rep.  248,  Approved 
in  Aildred  v.  West  Metropolitan  Tramways 
Co.  60  L.  J.  Q.  B.  N.  S.  631,  65  L.  T.  N.  S. 
138,  39  Week.  Rep.  609  [1891]  2  Q.  B.  398,  55 
J.  P.  824. 

A  street  railway  company  is  liable  for  an 
Injury  caused  by  the  failure  to  keep  in  repair 
a  portion  of  a  switch  which,  though  a  part  of 
Its  own  track,  formed  a  connection  with  the 
track  of  another  railway  corporation,  notwith- 
standing that,  as  between  the  corporations,  the 
duty  of  repairing  rested  upon  the  latter.  Mc- 
Kenna  v.  Metropolitan  R.  Co.  112  Mass.  65. 
62  L.  R.  A. 


A  Street  railway  company  which  lays  Ite 
track  In  a  turnpike  road  cannot  avoid  liability 
for  injuries  to  a  driver,  caused  by  the  front 
wheels  of  his  wagon  dropping  down  between 
the  tracks  into  an  excavation  made  by  the  re- 
moval of  cobble  stones  from  between  the  tracks,, 
where  the  removal  was  in  the  course  of  repaira 
of  the  road  which  were  being  made  under  the 
immediate  charge  of  the  officers  of  the  rail- 
road company,  although  the  repairs  were  paid 
for  by  the  turnpike  company.  Wagner  v.  Pitts- 
burgh &  W.  E.  Pasa  R.  Co.  158  Pa.  419,  27  Atl. 
1008. 

Carstesen  v.  Stratford,  67  Conn.  428,  36  Atl. 
276.  was  an  action  against  a  town  and  a  trac- 
tion company  for  injuries  to  a  horse,  to  whicb 
a  hole  outside  of  the  railway  lines  upon  that 
part  of  the  highway  which  was  kept  open  for 
public  travel  and  which  it  was  the  duty  of  the 
town  to  keep  In  repair,  and  an  excavation  with- 
in the  railway  lines  made  by  the  company  in 
constructing  its  track,  both  contributed.  The 
court  held  that  the  traction  companny,  being 
reBi>onsIbie  under  the  statute  for  the  condi- 
tion of  that  part  of  the  road  within  Its  own 
lines,  if  it  had  been  made  sole  defendant,  could 
not  have  relied  upon  the  defense  that  the  neg- 
ligence of  the  town  had  also  contributed  to  the 
injury. 

In  Carpenter  v.  Central  Park,  N.  &  E.  River 
R.  Co.  11  Abb.  Pr.  N.  S.  416,  4  Daly.  550,  a 
street  railway  company  was  held  responsible 
for  an  injury  to  a  horse  which  stepped  into  an 
open  space  about  6  inches  wide  next  to  the 
track  and  in  drawing  out  its  hoof  caught  it 
under  the  sharp  edge  of  the  rail,  which,  either 
because  of  an  original  fault  in  construction^ 
or  by  a  change  of  condition,  projected  an  Incb 
over  the  sleeper  on  which  the  rail  was  laid. 
The  court  took  the  view  that  while  there  may 
have  been  negligence  on  the  part  of  the  muni- 
cipal authorities  in  not  paving  closely  np  te 
the  side  of  the  rail,  yet  the  injury  would  not 
have  happened  bnt  for  the  Improper  ws/  1» 
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bigh\i'ay,  as  far  as  may  be,  to  its  former  con- 
dition, and  to  erect  and  maintain  structures 
necessary  for  such  restoration,  is  presumed 
to  be  incumbent  on  the  company,  even  with- 
out any  express  requirement  imposed  by 
statute.  .  .  .  It  is  a  continuing  duty, 
and  binds  other  corporations  which  succeed 
to  the  ownership  or  possession  of  the  rail- 
road.' To  the  same  effect  is  Mills,  Eminent 
Domain,  §  198.  In  a  note  on  page  332  [to 
Cooke  \.  Boston  d  L,  R.  Co.  (Mass.)]  10 
Am.  &  Eng.  R.  Cas.,  giving  a  sunmiary  of  the 
decisions  on  this  subject,  the  following  is 
stated:  'As  to  the  question  whether  the 
oompan}'  is  bound  to  maintain  the  crossing 
pemmnently  or  not,  the  current  of  authority 
seems  to  be  that  it  is  so  bound.  People  ex 
reU  Bloo7Hington  v.  Chicago  d  A.  R,  Co,  67 
111.  118;  Eyter  v.  Alleghaivy  County  Comrs. 
49  Md.  2o7,  33  Am.  Rep.  249;  and  this, 
though  by  a  statute  the  <A>ligation  is  in  ex- 
press terms  only  not  to  obstruct  the  safe  use 
of  the  highway.  Where  a  statute  provided 
that  'a  railroad  shall  be  so  constructed  as  not 
to  obstruct  the  safe  and  convenient  use  of 
the  highway,'  the  obligation  of  the  company 
was  held  not  to  be  limited  to  the  original 
oonstruction.  'It  must  keep  the  railroad  so 
constructed  at  all  times,  its  obligation  so 
to  do  is  continuing.'  Wellcome  v.  Leeds,  51 
Me.  313.  The  only  case  called  to  our  atten- 
tion holding  the  contrary  doctrine  is  that  of 


Missouri,  K,  d  T.  B,  Co,  y.  Long,  27  Kan. 
684.  In  Burrilt  v.  New  Haven,  42  Conn. 
174,  it  is  declared  that  the  charters  of  corpo- 
rations which  confer  exclusive  privileges  for 
the  particular  advantage  of  the  grantees  are 
to  be  construed  liberally  for  the  l^efit  of  the 
public,  and  strictly  as  against  the  corpora- 
tions, and  that  t<he  duty  of  a  railroad  c(Hn- 
pany,  under  its  charter,  to  restore  a  highway 
to  its  former  usefulness,  was  not  discharged 
when  it  restored  it  to  a  proper  condition  at 
the  time  the  railroad  was  constructed,  but 
the  duty  was  a  continuing  one.  The  duty  to 
maintain  the  usefulness  of  streets  under 
charters  which  did  not>  in  express  terms,  im- 
pose the  obligation  to  repair,  was  enforced  in 
two  Minnesota  cases,  one  reported  in  State 
ex  rcl.  Minneapolis  y.  8t.  Paul,  M.  d  M.  R^ 
Co,  38  Minn.  246,  36  N.  W.  870,  and  the  oth- 
er in  mate  ex  rel.  Minneapolis  v.  Minneapolis 
d  8t.  L.  R,  Co,  39  Minn.  219,  39  N.  W.  154. 
In  Wood's  Railway  Law  it  is  stated  that  'the 
right  to  lay  a  railway  track  in  a  public 
street  or  highway  carries  with  it  the  obliga^ 
tion,  not  only  to  lay  it  in  a  proper  manner, 
but  also  keep  it  in  repair;'  and,  'if  the  stat- 
ute simply  provides  that  the  company  "shall 
restore  the  highway  to  its  former  state  of 
usefulness,"  etc,  they  are  invested  with  a 
discretion  as  to  the  matter,  and  are  not  sub- 
ject to  the  control  of  the  municipal  authori- 
ties in  this  respect,  and  are  liable  for  the 


which  the  rail  was  laid,  and  that  the  negli- 
gence of  the  municipal  authorities  did  not  re- 
lieve the  company. 

In  Fash  v.  Third  Ave.  R.  Co.  1  Daly,  148, 
the  injury  was  caused  by  a  carriage  coming  In 
contact  with  spikes  protruding  from  the  rail 
or  sleeper  of  defendant's  road.  It  appeared 
that  the  spikes  bad  been  left  exposed  by  the 
sinking  of  the  pavement  on  the  side  of  the 
track.  The  court  held  that  the  company  was 
liable,  since  it  was  clear  from  the  evidence 
that.  If  it  had  not  permitted  the  spikes  to  pro- 
ject, the  accident  would  not  have  occurred,  and 
the  company  was  not  relieved  from  liability 
because  Xhe  exposure  of  the  spikes  was  due  to 
the  sinking  of  the  pavement. 

A  street  railway  company,  which  is  bound 
by  its  license  from  the  city  to  keep  the  street 
in  repair,  and  to  Indemnify  the  city  against 
liability  by  reason  of  the  construction  or  work- 
ing of  the  road  or  the  giving  or  allowing  of 
the  licenses,  rights,  and  privileges  granted,  can- 
not avoid  liability  to  indemnify  the  city  on 
account  of  llabiilty  which  It  has  incurred  by 
reason  of  the  company's  failure  to  keep  the 
street  In  proper  condition,  upon  the  ground 
that  the  city's  officers  negligently  omitted  their 
duty  In  keeping  the  street  in  condition,  and 
thereby  contributed  to  the  injury.  Troy  v. 
Troy  &  U  li.  Co.  3  Lans.  270,  Affirmed  in  49 
N.  Y.  657. 

A  street-railway  company  cannot  avoid  lia- 
bility for  injuries  caused  by  its  negligent  fail- 
ure to  remove  snow  which  it  has  piled  at  the 
side  of  its  track,  because  it  was  also  the  duty 
of  the  municipal  authorities  to  prevent  the 
malntenanfe  of  the  obstruction.  Dixon  v. 
Brooklyn  City  &  N.  B.  Co.  100  N.  Y.  170,  3  N. 
B.  C5. 

In  Doyle  v.  New  York,  58  App.  Div.  588.  60 
N.  Y.  Supp.  120,  it  was  held  that  the  company 
could  not  escape  liability  for  injuries  to  an  in- 
dividual because  the  city  authorities  had  not 
notified  or  requested  It  to  make  repairs  In  the 
o2  L.  R.  A. 


pavement,  notwithstanding  that  the  provision 
of  the  statute  was  that  the  pavement  should 
be  kept  In  repair  under  the  ^'supervision  of  the 
proper  local  authorities  and  whenever  required 
by  them  to  do  so  and  In  such  manner  as  they 
may  prescribe."  The  court  held  that  the  latter 
provision  was  for  the  benefit  and  protection  of 
the  city,  and  did  not  operate  to  relieve  the 
company  from  its  positive  statutory  and  con- 
tractual duty  to  the  public  to  keep  the  pave- 
ment In  repair. 

VII.  Notice  of  injury, 

A  street  railway  company  which  Is  bound  by 
statute  to  repair  the  highway  between  the  rail- 
way tracks  is  entitled  to  the  notice  required 
by  a  statute  to  be  given  to  the  *'county,  town, 
place,  or  persons  by  law  obliged  to  keep  said 
highway  ...  in  repair"  as  a  condition 
precedent  to  the  right  of  action  against  it  for 
Injuries  caused  by  a  defect  in  that  portion  of 
the  highway.  Dobbins  v.  West  End  Street  R'. 
Co.  168  Mass.  556,  47  N.  E.  428. 

Shalley  v,  Danbury  ft  B.  Horse  R.  Co.  64 
Conn.  381.  30  Atl.  135,  held  that  such  statu- 
tory requirement  was  not  unconstitutional  as  a 
denial  or  .ibridgment  of  the  plaintiff's  right  to 
sue. 

Fields  V.  Hartford  ft  W.  Horse  R.  Co.  64 
Conn.  9.  4  Atl.  106,  held  that  a  horse  railroad 
company  that  was  bound  to  keep  a  part  of  the 
highway  In  repair  was  entitled  to  a  notice  of 
an  injury  from  a  defect  in  that  part  of  the 
highway,  under  a  statute  which  provided  that 
no  action  for  an  injury  from  a  defective  high- 
way should  be  maintained  against  any  town, 
city,  or  corporation,  or  borough,  unless  written 
notice  of  such  injury,  and  of  its  nature  and  the 
place  of  Its  occurrence,  should  be  given  within 
sixty  days.  Sbnlley  v.  Danbury  ft  B.  Horse  B. 
Co.  64  Conn.  381,  80  Atl.  186,  to  the  snme  ef- 
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consequences  of  a  failure  to  discharge  this 
duty,  and  are  also  charged  with  the  further 
duty  of  keeping  that  part  of  the  highway  in 
proper  condition.  In  other  words,  the  obli- 
gation imposed  upon  tliem  in  this  respect  is 
a  continuing  one,  and  they  must  so  restore 
the  highway  that  its  use  by  the  public  shall 
not  be  materially  interfered  with,  and  so 
that  it  shall  not  be  rendered  less  safe  or  con- 
venient, except  in  so  far  as  diminished  safe- 
ty and  convenience  are  inseparable  from  its 
use  by  the  railroad ;  and  the  question  wheth- 
er or  not  the  company  has  discharged  its 
duty  is  a  question  of  fact  for  the  jury.'  See 
2  Wood,  Railway  Law,  p.  970,  §  269,  note  1, 
and  p.  976.  In  the  case  of  Dyer  County  v. 
Cheftape^ike;  0.  d  S,  W.  R,  Co.  87  Tcnn.  712, 
lis.  W.  943,  it  was  held  that  where  a  rail- 
road company  makes  a  cut  through  a  public 
highway,  and  builds  a  bridge  over  its  road, 
the  law  imposes  upon  it  the  continuing  duty 
of  repairing  the  bridge,  although  its  (barter 
did  not  expressly  so  require,  but  simply  by 
its  express  terms  imposed  the  duty  of  restor- 
ing the  highw2:.y  to  its  foimer  state  of  use- 
fulness. These  rules  laid  down  in  respect  to 
f<team-railway  companies  apply,  not  only  to 
the  crossings,  but  to  the  entire  roadbed  of 
street  railway  companies;  for  their  occupa- 
tion of  the  street  is  held  not  to  be  a  now  bur- 
den upon  the  street  or  a  diversion  of  its  use 
as  a  highway,  for  the  reason  that  such  occu- 
pation is  assumed  to  be  entirely  compatible 
with  the  use  by  the  public.  This  is  based 
upon  the  idea  that  a  street  railway,  properly 
constructed  and  maintained,  is  not  an  ob- 
struction, though  it  may  be  an  inconven- 
ience. When  it  is  so  constructed  or  main- 
tained as  to  become  an  obstruction,  it  ceases 
to  preserve  the  character  upon  which  its 
grant  of  rights  in  public  highways  is  predi- 
cated. The  charter  of  this  company  shows 
that  it  was  intended  that  the  space  occupied 
by  it  should  be  used  by  the  public  as  a  high- 
way, the  right  of  way  being  given  to  defend- 
ant's cars.  It  is  its  common-law  duty  to 
keep  the  space  of  the  highway  occupied  by  its 
roadbed  ( which  extends,  at  least,  to  the  ends 
of  its  cross-ties)  properly  graded  and  in  good 
repair,  so  as  not  to  be  any  obstruction  to 
travel  across  the  roadbed  longitudinally  upon 
it,  and  also  to  keep  tlie  crossings  where  its 
roadbed  is  traversed  by  streets  in  good  re- 
pair. The  judgment  is  affirmed,  but  the  fine 
against  the  company  is  reduced  to  $50.  The 
cause  is  remanded  for  further  proceedings, 
and  defendants  are  given  sixty  days  from 
rendition  of  this  judgment  to  abate  the  nui- 
sance, in  accordance  with  the  rule  laid  down 
in  this  opinion ;  and  if  they  shall  fail  there- 
in, then  the  obstructions  shall  be  removed 
under  orders  from  the  lower  court." 

The  same  question  waa  considered  at 
length  in  Houston  City  Street  R.  Co.  v.  De- 
lesdcrnicr,  in  84  Tex.  82,  19  S.  W.  366.  We 
copy  the  entire  opinion,  which  is  as  follows: 
"This  suit  was  brought  by  the  appellee,  Mrs. 
Delesdernier,  against  the  appellant,  the 
Houston  City  Street-llailway  Company,  for 
damages  for  personal  injury  alleged  to  have 
been  sustained  by  her  by  the  ncgli<rpnce  of 
the  defendant  in  so  constructing  its  track 
62  L.  R.  A. 


and  permitting  it  to  so  get  out  of  repair  that 
the  rails  on  Oon^^ress  street  'protruded  and 
extended  above  £e  surface  of  the  street  to 
an    unreasonable  and  dangerous  height,' — 
much  greater  than  the  safety  of  the  persons 
using   the   same    demanded, — and    alleging 
that  while  she  was  driving  carefully  along 
the  street  the  wheels  of  her  buggy  came  in 
contact  with  the  elevated  rails,  overturning 
her  buggy,  and  throwing  her  violently  to  the 
ground,  producing  the  injuries  complained 
of.     Besides  general   demurrer   and  denial, 
defendant  answered,  setting  up  that  its  trade 
was   laid   under   permission  of  the  proper 
authorities,— of  the  mayor,  aldermen,   cuid 
inhabitants  of  the  city  of  Houston;  that  it 
was  laid  and  has  been  maintained  in  all  re- 
spects as  required  and  directed  by  the  city 
council  and  other  proper  officials  of  the  city 
of  Houston,  and^  if  tliere  is  any  fault  or  de- 
fect in  the  same,  it  is  not  the  fault  of  the 
defendant,  but  of  the  city  of  Houston,  which 
has  exclusive  oontrtd  and  regulation  of  the 
street  and  of  the  laying  of  the  track  there- 
on.   Defendant  also  set  up  contributory  n^- 
ligence  in  general  terms.    The  trial  resulted 
in  a  verdict  and  judgment  for  plaintiff  for 
$500,  from  which  defendant  has  appealed. 
The  testimony  for  plaintiff  is  substantially 
that  she  was  driving  along  the  street  in  a 
dogcart,  at  a  moderate  rate  of  speed,  and, 
seeing  some  vehicles  in  the  street  ahead,  to 
avoid  a  collision  with  them,  she  had  to  turn 
to  the  left  towards  the  street^car  track,  and 
in   crossing  the  same  diagonally  the  right 
wheel  of  the  dogcart  struck  the  outer  rail 
of  the  track,  and  she  was  thrown  to  the 
ground,  and  hurt  as  alleged.     The  vehicle 
was  not  turned  over.     It  was  in  the  proof  for 
plaintifT  that  the  rails  of  the  track  were  at 
the  place  of  the  accident  about  one  fourth  to 
three  fourths  of  an  inch  above  the  level  of 
the   pavement, — high   enough    to   catch    the 
wheel  of  the  cart, — and  that  it  was  this  that 
caused  the  accident.     The  track  was  higher 
at  that  time  than  at  the  time  of  the  trial. 
One  Frost,  a  witness  for  plaintiff,  testified 
that  the  accident  would  not  have  occurred  if 
the  track  had  not  been  defective.     The  testi- 
mony of  the  defendant  tended  to  show  that 
the  track  was  not  more  than  one  fourth  of 
an  inch  above  the  pavement,  or  about  e\'en 
with  the  street  grade,  as  nearly  as  it  could 
be, — not  enough  to  be  dangerous  with  care- 
ful driving;   that  the  rails  put  down  were 
flat,  as  required  by  the  city,  and  were  put 
down  under  the  directions  of  the  city  ofTi- 
cials ;  that  the  grooves  were  cut  with  an  adz 
into  the  cypress  blocks  of  the  pavement  1% 
or  1%  inches,  as  required  by  fiie  city;  that 
the  work  was  done  and  supervised  by  the 
city,  and  was  properly  and  skilfully  done, 
with  a  view  to  the  safety  of  persons  and  ve- 
hicles using  the  same,  and  was  not  danger- 
ous.   The  city  granted  the  right  of  way  to 
the  company  to  be  so  used  as  not  to  impede 
the  streets  Off  interfere  with  the  use  of  the 
same  by  the  public,  stipulating  'that  all  lines 
of  road  now  owned  or  controlled  and  con- 
structed, as  well  as  those  hereafter  to  be 
constructed,  by  said  company,  should  be  put 
in  thorough  repair,  and  maintained  in  good 
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order;'  also  'that  the  railways  should  be 
•constructed  of  good  and  proper  material,  and 
should  be  equipped  and  maintained  as  first- 
dass  railways;'  requiring  that  all  roadbeds 
should  be  constructed  and  repaired  to  con- 
form to  the  established  grade  of  the  streets, 
as  fixed  by  the'oity  engineer,  under  the  di- 
rection of  the  city  council,  and  that  all  work 
or  repairs  done  upon  defendant's  lines  that 
would  in  any  manner  a^ect  the  use  of  the 
fitreets  by  the  public  should  be  done  to  meet 
the  approval  of  the  city  engineer,  and  should 
be  altered  by  the  company  when  notified  by 
him  to  do  so..  It  is  made  the  duty  of  the 
-city  engineer,  when  repairs  become  neces- 
«ai*y,  to  notify  the  company's  officers,  and, 
in  case  it  is  not  done  by  the  officer  so  notified 
in  a  reasonable  time,  he  is  declared  to  be 
guilty  of  an  offense.  The  city  still  retained 
oontrolof  its  streets,  and  the  manner  in  which 
the  company  should  construct  its  works  and 
tise  the  same  thereon.  The  appellant  claims  that 
the  court  erred  in  the  following  paragraph 
-of  its  charge :  *A  street-railway  company  us- 
ing a  public  street  by  permission  of  the  city 
-council  must  so  construct  and  maintain  its 
track  as  to  not  unnecessarily  impede  travel, 
or  to  render  travel  over  and  across  it  more 
-dangerous,  to  persons  using  it  with  such  care 
«Dd  skill  as  a  person  of  ordinary  prudence 
And  skill  should  use  under  the  circumstances, 
than  it  woidd  be  but  for  such  track  being 
there  in  the  condition  it  was.'  The  criticism 
ol  the  charge  is  that  it  assumes  that  the 
track  impeded  travel,  or  rendered  travel 
more  dangerous  on  the  street  than  it  would 
have  been  but  for  the  presence  of  the  same  on 
the  street,  and  tells  the  jury  that  it  (the 
track)  was  in  such  certain  condition.  We 
do  not  see  that  the  charge  states  to  the  jury 
what  condition  the  track  was  in,  or  that  it 
was  more  or  less  dangerous  to  travel,  because 
of  its  condition,  pn  the  street.  It  only  as- 
sumes the  track  to  be  in  such  condition  as  it 
really  was — that  is,  such  as  the  jury  might 
-find  it  was.  There  is  another  objection  to 
this  charge,  which  is  also  nmde  to  the  fol- 
lowing charge,  and  they  will  be  considered 
together:  If  you  believe  from  the  evidence 
that  the  defendant  company  so  constructed 
its  track  on  Congress  street,  at  the  place  of 
the  accident,  ad  to  unnecessarily  obstruct 
passing  over  it  by  plaintiff  and  others  driv- 
ing vehicles,  and  if  plaintiff  was  in  the  exer- 
cise of  such  care  and  skill  as  a  person  of 
ordinary  care  and  skill  should  have  exercised 
at  the  time  and  under  the  circumstances,  and 
if  by  reason  of  defendant's  track  being  in  the 
-condition  it  was,  if  same  unnecessarily  made 
the  use  of  such  street  more  dangerous  than 
it  otherwise  would  be,  and  if  plaintiff  did  not 
by  her  manner  of  driving  contribute  to  her 
bein^  thrown  out  of  her  vehicle,  find  for 
plaintiff,  and  assess  the  damage.'  Appellant 
-says  the  charge  is  erroneous,  'because  under 
it,*  even  if  the  jury  believed  from  the  evi- 
dence that  defendant  company  constructed 
And  maintained  its  track  on  Congress  street 
in  all  things  as  directed  and  required  by  the 
proper  authorities  of  the  city  of  Houston, 
yet  the  jury  were  authorized  to  find  for 
plaintiff  if  they  believed  that  the  track  of  de 
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fendant,  so  constructed  and  maintained,  un- 
necessarily obstructed  travel  or  impeded 
same,  or  rendered  same  more  dangerous  than 
it  otherwise  would  have  been,  notwithstand- 
ing the  charter  of  the  city  of  Houston  vested 
in  the  city  council  of  said  city  the^  exclusive 
direction  and  control  as  to  how  such  track 
should  be  laid,  constructed,  and  maintained, 
and  the  further  fact  that  defendant  was 
boimd  to  conform  to  such  direction  and  con- 
trol in  the  matter  of  placing  and  maintain- 
ing its  said  track,  and  notwithstanding  the 
undisputed  evidence  showed  that  defendant 
had  laid,  placed,  and  maintained  its  track  on 
said  Congress  street  under  and  by  the  au- 
thority of  an  express  ordinance  or  permit 
from  the  city  of  Houston,  and  under  and  in 
accordance  with  the  directions  and  require- 
ments of  the  properly  constituted  authorities 
of  said  city  of  Houston,  to  wit,  its  mayor, 
street  commissioner,  and  city  engineer.'  We 
are  unable  to  adopt  as  correct  the  principle 
contended  for  in  the  foregoing  assignment  of 
error.  It  means  this:  If,  by  the  contract 
with  the  city,  by  ordinance,  the  company 
was  guilty  of  negligence  in  the  construction 
of  its  road  or  in  failing  to  repair  it,  by  which 
a  person  driving  along  the  street,  having  the 
right  to  use  it  in  the  manner  it  was  used, 
and  in  the  exercise  of  due  care,  is  injured,  it 
would  not  be  liable,  because  the  city  had  au- 
thorized such  negligence,  and  had  supervised 
and  approved  the  work  as  it  was  done.  If 
this  should  be  the  law,  a  street-railway  com- 
pany could  by  agreement  with  the  city,  and 
by  its  approval  and  direction,  construct  and 
operate  its  road  in  such  a  manner  as  to  vio- 
late any  other  right  of  the  public  without  in- 
curring liability.  The  act  stated  in  the 
charge  of  the  court  would  be  unlawful  if 
done  by  the  city  itself,  and  if  done  by  the 
company,  by  pei-mission  and  direction  of  the 
city,  and  if  the  city  assisted  in  doing  it,  both 
would  be  wrongdoers.  The  nature  of  the 
case,  the  acts  done,  and  by  whom,  forbid  the 
idea  that  the  city  alone  would  be  liable  be- 
cause it  required  the  work  to  be  performed  as 
it  was.  The  company  was  not  bound  to 
make  the  contract  nor  to  perform  it  in  an 
unlawful  manner.  The  company  cannot 
shield  itself  behind  the  unlawful  consent,  ap- 
proval, or  act  of  the  city.  The  contract  with 
the  city  was  not  a  contract  with  the  public, 
and  could  not  bind  the  public.  The  public 
cannot  be  so  bound  to  suffer  wrong.  If  the 
company  and  the  city  joined  and  acted  to- 
gether in  the  commission  of  the  wrong,  there 
would  be  two  wrongdoers  instead  of  one,  and 
each  would  be  liable.  Dillon,  citing  Altoii 
d  Upper  A.  Horse  R.  d  Ccurrying  R.  Co.  v. 
Dcitz,  50  111.  210,  09  Am.  Dec.  509,  says:  'A 
street-railway  company,  authorized  by  the 
legislature  to  lay  down  its  track  upon  the 
streets  of  a  city,  subject  to  such  restrictions 
as  the  city  council  might  impose,  constructed 
its  track  under  the  direction  of  the  city  en- 
gineer, but  in  such  manner,  in  crossing  a 
gutter,  as  to  cause  surface  waters  to  over- 
flow and  injure  one  of  the  adjoining  proprie- 
tors, and  it  was  held  that  the  company  was 
liable  for  the  damages  resulting  from  the  im- 
proper construction  of  their  track.*    2  Dill. 
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Mun.  Corp.  S  721.  The  true  principle  is, 
if  the  plaintifT  waa  rightfully  driving  on  the 
street  across  the  track,  and  in  doing  so  was 
exercising  due  care,  and  was  injured,  as  al- 
leged, by  reason  of  the  negligence  of  the  de- 
fendant company  in  the  construction  of  its 
track,  or  in  suffering  it  to  become  out  of  re- 
pair and  dangerous  to  travel,  it  would  be 
liable,  notwithstanding  the  city  had  directed 
and  agreed  to  such  negligence,  and  approved 
it.  GcUveston  City  R.  Co,  v.  NoUm,  53  Tex. 
148,  140.  The  court  below  tried  the  case  up- 
on the  correct  principle,  and  did  not  commit 
the  error  assigned.  Several  other  assign- 
ments of  error  make  the  same  complaint  as 
the  above,  insisting  that  the  rights  of  the 
company  were  not  recognized  by  the  court  or 
jury.  Tliey  are  not  well  taken,  and  need  not 
be  further  noticed.  As  to  the  verdict,  we 
arc  not  prepared  to  say  that  it  is  so  clearly 
unsupported  by  the  evidence  as  to  authorize 
an  appellate  court  to  set  it  aside.  There  was 
testimony  tending  to  ehow  that  the  injury 
was  caused  by  tne  negligence  of  the  com- 
pany, as  alleged.  The  jury  have  passed  up- 
on it,  and  their  verdict  has  been  approved  by 
the  trial  judge.  We  do  not  think  it  should 
be  disturbed.  As  to  the  contributory  negli- 
gence of  the  plaintiff,  insisted  on  by  appel- 
lant, we  cannot  say  that  the  verdict  was 
wrong.  Her  testimony  showed  that  she  was 
driving  carefully,  at  an  ordinary  gait,  and 
that  the  accident  was  not  attributable  to  her 
or  the  horse  she  was  driving,  but  to  the  con- 
dition of  the  track;  that  she  turned  to  cross 
the  railroad  track  under  circumstances 
which  justified  her  in  doing  so.  The  fact 
that  she  was  driving  a  dogcart  may  have  re- 
quired  of  her  more  care  than  if  she  had  been 
driving  a  four-wheeled  buggy ;  but  such  mode 
of  conveyance  would  not  deprive  her  of  a  re- 
covery if  she  was  careful  in  the  management 
of  it,  and  was  not  otherwise  guilty  of  negli- 
gence that  contributed  to  the  injury,  if  it 
was  caused  by  the  company's  negligence. 
Our  conclusion  is  that  the  judgment  of  the 
court  below  ought  to  be  affirmed." 

In  Clino  v.  Crescent  City  R,  Co,  43  La. 
Ann.  33:i,  9  So.  124,  it  is  said:  "There  can 
be  no  doubt  that  a  city  is  under  the  obliga- 
tion of  keeping  its  streets,  sidewalks,  etc.,  in 
good  order  of  repair,  so,  at  least,  as  to  pre- 
vent serious  accident  or  injury  to  persona 
using  the  same  or  to  their  property;  and 
that,  where  such  happens  by  the  heedlessness 
or  fault  of  the  corporation,  having  previous 
knowledge  of  the  bad  condition  of  the  street, 
ftidewalk,  or  particular  dangerous  spot,  and 
without  any  contributive  act,  whether  by 
commission  or  omission,  of  the  party  affect- 
ed, the  corporation  can  be  held  to  repair  the 
damage  occasioned.  It  is  also  well  settled  in 
law  and  jurisprudence  that,  although  a 
municipal  corporation,  by  virtue  of  the  right 
with  which  it  is  vested  of  control  over  its 
streets,  can  legitimately  grant  to  a  railway 
company  the  privilege  to  build  its  track  and 
run  ita  cars  on  the  same,  imposing  upon  it 
the  burden  of  keeping  them,  from  curb  to 
curb  or  rail  to  rail,  in  ^ood  order  and  condi- 
tion, so  as  to  prevent  injury,  as  it  is  itself 
bound  to  do,  the  concession  of  the  grant,  and 
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the  imposition  and  acceptance  of  the  burden, 
do  not  relieve  the  corporation  from  liability 
should  the  company  tail  to  comply  with  its 
obligations,  and  by  its  negligence  and  de- 
fault inflict  injury  to  one  using  due  care  and 
precaution,  and  not  guilty  of  oontributoiy 
neglect.  It  is  also  well  lecognized  that  i^ 
party  injured  hae  a  double  action  against 
both  the  city  and  the  railroad  company,  re- 
gardless of  the  contract  between  them,  hold- 
ing each  aa  primarily  reaponeible,  and  that 
when  the  city  ia  mulcted  it  haa  the  right  to^ 
recover  against  the  railroad  company  in  the 
same  action,  if  both  are  defendants,  and  the 
city  has  properly  brought  in  the  railroad 
company  by  a  call  in  warranty  or  a  distinct 
suit  It  is  likewise  firmly  established  that 
an  injured  party,  in  order  to  recover,  must 
be  shown  not  to  have  been  guilty  of  any  con- 
tributory negligence;  that  is,  the  carelee» 
commission  or  omission  of  acta  which,  if  pru- 
dently done  or  not  done,  would  have  avoided 
the  occurrence  of  the  injury  occasioned  by 
the  heedlessness  of  another,  and  which  i» 
considered  as  the  proximate  cause  of  the  ac- 
cident. The  evidence  in  this  case  establishea- 
the  stubborn  facts  of  the  existence  of  the 
hole,  of  the  loose  rail  and  protruding  spike 
on  the  side,  tlie  fall  of  the  man,  the  fracture 
of  his  skull  on  the  rail  and  spikes,  and  hi» 
consequent  destruction  and  death.  Certain- 
ly there  are  three  parties  to  this  accident 
who  may  be  charged  with  negligence.  A* 
against  the  driver,  it  is  claimed  that  the 
hole  was  visible,  aa  it  was  4  feet  long,  2  feet 
deep,  and  4  inches  wide,  and  it  was  about  3 
o'clock  p.  M.  when  the  wheel  of  his  wagon 
got  into  it;  that  he  must  have  seen  it,  and 
should  have  seen  it;  that,  if  he  did  not  see 
it,  it  was  because  he  did  not  do  his  duty  in 
looking  forward;  that,  if  he  saw  it,  he 
should  have  avoided  it  by  stopping  in  time 
and  taking  a  different  course;  that,  if  he  did 
not  see  it^  it  was  his  own  fault ;  that  he  wa» 
guilty  of  contributory  negligence;  and  that 
his  representatives  have  no  right  to  com- 
plain, and  seek  indemnity  through  him.  Aa- 
against  the  city,  it  is  urged  that  it  wa» 
bound  to  keep  its  streets  in  good  order  and 
condition;  that,  had  it  done  so,  the  hole 
would  never  have  existed,  or  would  have  been 
stopped  in  time,  and  the  ax^cident  would  not 
have  happened ;  that  its  defense  of  penury  i» 
bad,  and  that  its  contract  with  the  railroad 
company  did  not  exonerate  it  from  the  obli- 
gation. Ae  against  the  railroad  company, 
it  is  pressed  that  it  was  bound  to  keep  in 
like  good  order  and  condition  the  streets- 
through  which  it  ran  its  tracks  and  cars,, 
whether  under  the  contract  or  independent  of 
any  agreement  to  that  end ;  that  surely  it  was 
bound  to  keep  its  tracka,  raila,  and  spike» 
designed  to  fasten  the  same  down,  so  that  m> 
injurv  could  be  produced  thereby  to  any 
traveler  on  the  atreeta,  although  uaing  the 
same  with  more  or  less  usual  inattention; 
and  that,  if  the  condition  of  the  loose  rail 
and  protruding  spikes  be  the  proximate- 
cause  of  the  death,  it  ia  liable  in  damages. 
It  cannot  be  reasonably  supposed  that  the 
driver  knew  of  the  condition  of  the  hole,  saw 
it,  and  intentionally  ran  the  fore  right  wheel 
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of  bis  wagon  into  rt  Thd  size  and  appear- 
Ance  of  the  hole  were  not  Buch  na  necessar- 
ily and  unavoidably  must  have  provoked  at- 
tention. The  hole  was  such  as  anyone  driv- 
ing on  the  track  may  not  have  noticed.  The 
deceased  had  a  right  to  drive  on  the  track. 
Tbe  right  of  way  or  franchise,  conceded  by 
the  city  to  the  railroad  company,  did  not  de- 
prive the  deceased,  or  anyone  else  running 
vehicles  on  the  street,  from  the  right  of  us- 
ing any  part  of  the  street  or  the  track  itself. 
There  was  no  trespass.  But  erven  if  the 
driver  had  seen  the  hole,  and  had  not  avoided 
it)  nothing  shows  that  he  knew  of  its  danger- 
ous character.  Oould  he  be  really  charged 
with  negligence,  it  would  not  be  with  tbat 
sort  of  negligence  technically  known  as  'con- 
tributory/ wMch  is  the  commission  or  omis- 
sion by  the  party  of  an  act  amounting  to  a 
want  of  ordinary  care  as  concurring  or  co- 
operating with  the  negligent  act  of  another, 
and  which  is  the  proximate  cause  or  occasion 
of  tbe  injury  complained  of.  To  constitute 
contributory  negligence,  there  must  be  a 
want  of  ordinary  care,  and  a  proximate  con- 
nection between  that  and  the  injury.  Beach, 
Contributory  Neg.  7.  No  doubt  the  city  was 
in  default.  The  hole  had  been  in  the  condi- 
tion known  for  more  than  two  weeks.  Acci- 
dents had  occurred,  but  which  had  produced 
no  grave  injury  worth  being  judicially  com- 
plained of.  The  city  must  be  considered  as 
having  had  notice  of  the  condition  of  the 
hole,  and  it  is  no  excuse  for  it  to  plead  penu- 
ry, or  shift  the  responsibility  on  the  railroad 
company  so  as  to  avoid  liability.  The  city 
should  have  notified  the  company,  but  pri- 
marily it  was  bound  to  put  the  hole  in  a  con- 
dition not  to  be  dangerous.  It  should  be 
blamed  for  not  having  done  so.  Neverthe- 
less, the  heedlessness  of  the  city  in  the  prem- 
ises, however  censurable,  does  not  fasten  up- 
on it  the  xesponsibility  in  damages  sought  to 
be  saddled  upon  it.  The  falling  of  the  right 
fore  wheel  of  the  wagon  into  the  hole  caused 
a  shock.  Tbat  shock  dashed  the  driver  from 
th4^  vehicle,  and  he  was  flung  with  some  vio- 
lence. The  evidence  shows  that  several  oth- 
er travelers  on  the  street  and  on  the  track 
had  met  with  sinular  accidents,  and  had 
been  thrown  from  their  carts  on  the  pave- 
ment, but  none  were  killed  or  dangerously 
hurt.  The  unfortunate  fellows  were  more 
or  less  bruised,  and  that  was  all,  although 
much  in  itself  to  some  extent.  In  the  i>res- 
ent  instance,  the  driver  would  have  sustained 
no  furt'her  injury  had  it  not  been  that  a  con- 
dition of  things  existed  at  the  time  which 
did  not  exist  previously,  when  the  other  acci- 
dents occurred.  The  city  is  not  sued  now  for 
the  suffering  which  the  driver  sustained  in 
consequence  of  bruises  inflicted  by  the  fall. 
It  is  sued  for  damage  suffered  in  consequence 
of  the  death  of  the  driver,  and  the  fact  is 
that  the  city  is  not  guilty  of  any  negligence 
which  was  the  proximate  or  direct  cause  of 
that  catastrophe.  The  responsibility  must 
rest  on  other  shoulders.  The  defenses  an- 
nounced of  the  railroad  company  have  no 
bottom  to  stand  upon.  Conceding  all  the 
facts  averred,  which  would  seem  to  tend  to 
show  a  condition  of  things  amounting  some^ 
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what  to  via  major  or  uncontrollable  circum- 
stances, the  railroad  company  cannot  be 
heard  to  say  that  they  were  of  such  a  char- 
acter as  to  prevent  it  from  stopping  the  hole, 
and  preventing  it  from  being  dangerous, — 
from  nailing  down  securely  the  loose  rail  and 
fastening  steadily  the  protruding  spikes. 
The  plaintiff  could  sue  independent  of  any 
contract  between  the  city  and  the  company. 
Though  true  it  be  that  the  hole  was  some- 
what dan]prous,  and  was  the  cause  of  the 
shock  which  occasioned  the  fall,  the  cer- 
tainty is  that  but  for  the  loose  rail  and  pro- 
truding spikes  the  traveler  would  not  have 
met  with  an  untimely  and  sudden  death. 
He  would  have  fallen,  would  have  received 
some  bruises,  for  indemnifying  which  he 
would  not  probably  have  sued  either  the  city 
or  the  company,  but  he  would  not  have  been 
killed.  The  cause,  oawta  oausans,  of  the 
death  was  the  violent  coming  in  contact  of 
the  skull  of  the  deceased  with  the  loose  rail 
and  the  protruding  spikes,  in  consequence 
of  which  thcf  skull  was  fractured  or  perfor- 
ated, with  almost  instantaneous  death  as  the 
result.  If,  under  the  facts  and  the  law,  this 
railroad  company  cannot  be  held  responsi- 
ble, but  must  be  excused,  what  is  the  case  in 
which  a  company  can  be  held  liable  for 
omissions  of  duty  which  are  the  direct  cause 
of  irreparable  calamity?  In  the  considera- 
tion of  this  case,  and  the  law  and  jurispru- 
dence applicable  to  it,  we  have  consulted 
with  advantage  a  new  work,  just  issued  on 
'Roads  and  Streets,'  by  Elliott,  which  is 
quite  commendable.  It  is  very  difficult  to 
compute  the  damages  to  which  the  plaintiff, 
in  her  own  right  and  as  tutrix,  is  entitled  for 
the  loss  sustained  by  the  death  of  the  hus- 
band and  father.  When  she  opened  his  es- 
tate, she  produced  the  certificate  of  the  coro- 
ner to  prove  the  death,  and  she  established 
from  it  that  he  was  sixty-two  years  of  age. 
It  is  claimed  that,  according  to  the  life  in- 
surance time  tables,  he  would  probably  have 
lived  twelve  years  more,  and  it  is  insisted 
that  his  earnings  during  that  time  would 
have  amounted  to  a  considerable  sum,  and 
that  this  amount,  at  least,  should  be  recov- 
ered in  this  action.  It  may  be,  and  it  may 
not  be,  that  the  party  would  have  lived  that 
time.  He  might  have  died  the  next  day,  the 
next  month,  the  next  year,  by  disease,  or 
some  accident,  or  some  unforeseen  cause.  His 
earnings  were  small.  The  evidence  in  that 
respect  is  entirely  unsatisfactory  and  unrea- 
sonable. The  fact  is  that  he  w*a6  a  wagon 
driver,  doing  jobs.  But  he  had  to  provide 
for  a  stable  and  shed  for  his  horse  and 
wagon,  for  feed  for  the  animal.  He  had  to 
supply  his  own  wants.  If  he  earned  $1.60 
or  $2  a  day,  he  could  have  saved  very  little 
to  provide  for  his  wife  and  daughter,  who, 
it  is  to  be  presumed,  owing  to  their  age  and 
condition  in  life,  must  have  been  able  to  sup- 
port themselves  to  some  extent." 

It  seems  clear,  upon  both  reason  and  au- 
thority, that  it  was  the  duty  of  appellee  to 
see  that  the  street  or  road  in  question  was 
so  nearly  upon  a  level  with  the  rails  of  its 
road  as  to  reasonably  prevent  injury  to  the 
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person  or  property  of  any  person  traveling 
or  rightfully  being  upon  said  street  or  road, 
and,  if  it  did  fau  so  to  do,  it  is  liable  in 
damages  for  such  failure,  without  regard  to 
whether  any  other  person  or  corporation  was 
liable  to  respond  in  damages  for  such  injury. 
It  results  from  the  foregoing  that  instnic- 


tione  Nob.  1,  2,  and  3,  given  by  the  trial 
court,  are  erroneous.  Instruction  1,  aaked 
by  plaintiff,  is  substantially  correct. 

For  the  reasons  indicated,  the  judgment  is 
reversed,  and  cause  remanded,  wiUi  direc- 
tions to  award  the  appellant  a  new  trial,  and 
for  proceedings  consistent  with  thia  opinion. 


NEBRASKA  SUPREME  COURT. 


John  M.  CARTER,  Plff,  in  Err., 

V. 

Benjamin  A.  GIBSON. 


(. 


.Neb.. 


.) 


*1.  A  ceatnl  que  trnat,  by  taklnff  a 
Jndffment  against  hia  trustee  for  the  price 
of  trust  property  wrongfully  sold,  thereby 
ratifies  the  sale  and  waives  his  right  to  pur- 
sue the  purchaser. 

2.  Nothlner  appearing  to  the  contrary, 
It  will  be  presumed  that  the  Judgment  ap- 
pealed from  was  within  the  'pleadings  and 
Justilied  by  proof. 

(January  28,  1901.) 

ERROR  to  the  District   Court   for   Cass 
County  to  review  a  judgment  in  favor  of 
defendant  in  a  suit  to  establish  a  trust  in 
certain  real   estate  and   for  an  accounting. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  A.  M.  Ruaaell  for  plaintiff  in  error. 
Messrs.   £•  H,  Wooley  and   J.  G.   Mo- 
Nemey  for  defendant  in  error. 

SnlliTan,  J.,  delivered  the  opinion  of  the 
court: 

This  action,  as  appears  from  the  opinions 
in  20  Neb.  324,  45  N.  W.  634,  and  47  Neb. 
655.  66  N.  W.  631,  was  brought  by  John  M. 
Carter  against  Benjamin  A.  Gibson  to  es- 
tablish a  trust  in  real  estate  and  for  an  ac- 
counting. The  case  was  referred  to  Mr.  D. 
O.  Dwyer  to  make  findings  of  fact,  and  upon 
his  report  a  decree  was  rendered  establish- 
ing plaintiff's  title  to  a  portion  of  the  prop- 
erty described  in  the  petition.  The  second 
paragraph  of  the  decree  is  as  follows :  "The 
court  finds  upon  the  issues  joined  and  the  re- 
port of  the  referee  that  the  defendant  is  in- 
debted to  plaintiff  in  the  sum  of  $4,151.00 
over  and  above  every  and  all  claims,  de- 
mands, counterclaims,  and  set-off  of  the  de- 
fendant Gibson  due  from  the  plaintiff  to  de- 
fendant Gibson.  It  is  further  considered  by 
the  court  that  the  plaintiff  recover  from  the 
defendant  the  sum  of  $4,161.00,  and  the  fur- 
ther sum  of  $ ,  costs,  being  the  costs 

accruing  in  said  case  in  favor  of  the  plain- 
tiff from  the  conunencement  of  this  suit; 
and  all  judgments  heretofore  rendered  in 
thi£  cause  against  the  plaintiff  and  in  favor 
of   the   defendant,   trustee,   are   hereby   set 

*Headnotes  by  SclliVam^  J. 


Note. — For  earlier  cases  In  this  series  as  to 
following  trust  property  Into  purchaser's  hands, 
see  Robinson  v.  Stone  (Ala.)  45  L.  R.  A.  66; 
Indiana,  I.  &  I.  R.  Co.  ▼.  Swannell  (111.)  80 
L.  R.  A.  290. 
62  L.  R.  A. 


aside  and  held  for  naught."  Later  in  the 
term  the  court,  by  consent  of  counsel  for 
both  parties,  but  without  the  knowledge  or 
consent  of  the  plaintiff,  added  to  the  decree 
the  following  provision:  "The  court  fur- 
ther finds,  adjudges,  and  decrees  that  all  of 
the  persona  who  purchaeed  property  de- 
scribed in  the  referee's  report  as  his  Exhibit 
A  are  bona  fide  purchasers,  and  obtained  full 
and  complete  title  to  the  premises  purchased 
by  them,  as  against  any  and  aJl  claims  of 
both  the  trustee,  Benjamin  A.  Gibson,  and 
the  cestui  que  trust,  John  M.  Carter,  and 
have  full  and  complete  title  to  the  premises 
so  purchased  by  any  of  such  purchasers  who 
made  their  purchase  prior  to  the  commence- 
ment of  this  action,  and  that  neither  the  said 
trustee  nor  the  cestui  que  trust  have  any 
claim  or  demand  against  said  purchasers, 
but  their  title  to  said  premises  is  full  and 
complete  as  against  the  said  trustee  and  ces- 
tui que  trust, — free  and  clear  of  any  claim  or 
demands  of  either  of  them."  The  plaintiff 
afterwards  moved  to  eliminate  this  provi- 
sion, but  the  court  denied  the  motion,  and 
its  ruling  is  assigned  for  error.  The  record 
contains  neither  the  pleadings,  the  evidence 
given  at  the  trial,  nor  the  findings  of  the 
referee.  The  decree,  standing  alone,  is  not 
very  intelligible;  but  we  are  inclined  to 
think  that  it  transfers  from  Gibson  to  Car- 
ter the  legal  title  to  the  trust  property  re- 
maining unsold,  and  requires  the  former  to 
pay  the  latter  all  moneys  which  he  received 
for  lands  sold  in  violation  of  the  trust.  If 
this  construction  is  correct,  the  plaintiff  has 
no  just  ground  for  complaint.  By  taking  a 
judgment  against  the  defendant  for  the  price 
of  the  property  wrongfully  sold,  he  ratifieil 
the  sales,  and  thereby  waived  his  right  to 
pursue  the  purchaser.  State  v.  Bank  of 
Commerce,  00  Neb.  — ,  85  N.  W.  43.  Hav- 
ing lost  his  remedy  against  the  defendant's 
grantees,  the  plaintiff  is  not  prejudiced  by  a 
jucTgment  quieting  their  titles.  In  an, action 
to  recover  from  a  trustee  the  proceeds  of  a 
sale  of  real  property,  there  would  seem  to  be 
no  impropriety  in  quieting  the  vendee's  title 
as  against  any  adverse  claim  of  the  ce^tut 
que  trust.  Such  a  judgment  is  really  for  the 
benefit  of  the  vendor,  who  may  be  required 
by  the  covenants  of  his  deed  to  defend  the 
title  which  he  assumed  to  convey.  Nothing 
appearing  to  the  contrary,  it  will  be  pre- 
sumed that  the  decree  rendered  in  this  case 
was  within  the  pleadings  and  justified  by  the 
proof. 

The  order  overruling  the  motion  to  strike 
out  tJie  third  paragraph  of  the  decree  is  of' 
firmed. 
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UNION    BANK    ft    TRUST     COMPANY, 
Admr.,  etc.,  xA  H.  C.  Ezell,  Deceased, 

V. 

W.  C.  WRIGHT  et  al.,  Appta. 
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%•  A  corporation  bairtuff  the  ebarter 
po'wer  to  accept  and  execute  all 
liJnds  of  trnata,  including  that  of  execu- 
ton  and  guardianship  of  infants  and  insana 
persona,  is  not  precluded  from  acting  as  ad- 
ministrator under  appointment  by  the  court 
by  Tirtue  of  the  provision  that  it  may  execute 
such  trusts  as  may  be  imposed  upon  It  by  any 
"person  or  corporation/' 

S.  A  corporation  may  act  aa  adnilnla« 
trator,  under  a  charter  giving  it  the  right 
and  power  to  accept  and  execute  all  trusts 
of  every  name  and  kind,  and  to  act  as  execu- 
tor, although  the  term  "administrator"  is  not 
Included  among  those  specifically  designated 
therein,  since  that  term  is  included  in  the 
broad  iK>wer  as  to  trusts,  and  the  term 
"executor"  also  fairly  includes  it 

(February  21,  1900.) 

A  PPEAL  br  defendants  from  a  judgment 
tx  of  the  Court  of  Chancery  Appeals  re- 
versing a  judgment  of  the  Chancery  Court 
for  Smith  County  in  their  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  promissory  note.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the 
court  of  Chancery  Appeeils,  which  was  deliv- 
ered by  Neal,  J.,  as  follows: 

The  defendants  executed  to  the  complain- 
ant the  following  note: 

$2G6.00. 

Nashville,  Tenn.,  Oct.  8,  1895. 
Six  months  after  date  I  promise  to  pay 
to  the  order  of  the  Union  Bank  and  Trust 
Company,  Adm'r  of  Est.  of  H.  C.  Ezell,  two 
hundred  and  sixty-five  dollars,  at  the  Union 
Bank  and  Trust  Company,  for  value  re- 
ceived, with  interest  from  date.  In  the 
event  suit  should  be  brought  for  the  collec- 
tion of  this  note^  agree  to  pay  a  reasonable 
attomejr's  fee. 

[Signed]  W.  C.  Wright. 

J.  H.  Wright,  Surety. 
S.  H.  Wright,  Surety. 

The  complainant  sued  upon  this  note  as 
administrator.  The  defendants  demurred, 
raising  the  point  that  the  Union  Bank  & 
Trust  Company  was  not  legally  competent  to 
act  as  administrator,  and  therefore  the  ac- 
tion of  the  county  court  in  appointing  it  was 
void  on  its  face.  The  complainant  claims 
that  it  has  the  right  to  act  as  administrator, 
under  the  terms  of  its  charter  (chapter  168, 
Acts  1883).  That  portion  of  its  charter 
which  is  applicable  to  the  subject  is  in  the 
following  words:  "The  sajd  corporation 
shall  have  the  right  and  power  to  accept  and 


NoTB. — As  to  the  power  of  a  surety  or  trust 
comi«ny  as  administrator,  trustee,  or  guardian, 
■ee  noU  to  Be  Clark  (Pa.)  48  L.  R.  A.  687. 
52  L.  R.  A. 


execute  all  trusts  of  every  name  and  kind 
which  may,  with  its  consent,  be  imposed 
upon  it  by  any  person  or  corporation, 
wnether  the  trust  be  that  of  guardian,  execu- 
tor, trustee,  the  committee  of  an  estate  of  a 
non  oompoa  menti8f  or  any  other  trust;  the 
said  corporation  being  hereby  invested  with 
the  power  to  act  in  such  fiduciary  capacity 
as  fully  as  if  the  corporation  were  a  person 
in  being."  On  the  one  hand,  it  is  said  that 
the  charter  does  not  use  the  word  "adminis- 
trator," and,  under  the  rule  of  strict  con- 
struction applying  to  corporate  charters, 
nothing  should  be  included  therein  except 
what  is  expressly  included.  Further,  it  is 
said  that  the  section  of  the  charter  just 
quoted  just  speaks  of  trusts  imposed  by  "a 
person  or  corporation,"  and  that  the  county 
court  which  appoints  an  administrator  is 
neither  a  person  nor  a  corporation.  On  the 
other  hana,  it  is  said  that  the  word  "execu- 
tor" fairly  embraces  the  office  of  administra- 
tor, and,  further,  that  the  construction  as  to 
"person  or  corporation"  insisted  upon  by  the 
defendant  is  too  narrow,  because  the  county 
court  or  the  chancery  court  appoints  the 
committee  of  an  estate  of  a  person  non  oani' 
poa  mefitia,  and,  likewise,  that  the  chancei^ 
court  appoints  a  guardian.  Further,  it  is 
said  that  an  executor,  although  nominated 
as  such  under  a  will,  cannot  perform  any  of 
the  duties  of  his  office  unless  he  is  Qualified 
by  the  county  oourtw  Likewise,  tnat  the 
committee  of  an  estate  of  a  person  non  com' 
poa  mentia  is  never  appointed  by  any  "per- 
son or  corporation,"  m  the  sense  in  which 
those  terms  are  insisted  upon  by  the  defend- 
ants. Likewise,  that  no  "person  or  corpo- 
ration,'* in  that  sense,  ever  appoints  a  guard- 
ian. On  the  other  hand,  it  is  said  by  the 
defendant  that  the  corporation  could  not  act 
as  administrator,  because  it  could  not  take 
the  oath.  To  this  it  is  replied  that  the  ex- 
ecutor himself  takes  an  oath,  as  well  as  an 
administrator,  and  that  this  argument 
proves  too  much.  Again,  it  is  insisted  by 
the  complainant  that  by  the  terms  of  Shan- 
non's Code,  §  68,  the  word  "executor"  em- 
braces, also,  "administrator."  That  section 
reads  as  follows,  so  far  as  applicable  here: 
"The  word  'executor'  includes  an  administra- 
tor; where  the  subject-matter  applies  to  an 
administrator."  ' 

The  case  of  State  ex  reLDolan  v,OlarkaviUe 
d  R,  Tump,  Co,  2  Sneed,  89,  is  the  leading 
case  in  this  state  upon  the  subject  of  the  con- 
struction of  charters.  In  that  case  it  is  said 
that  public  grants  like  the  one  now  before 
ua  are  to  )>e  construed  strictly,  and  that 
nothing  passes  against  the  state  or  the  pub- 
lic by  implication.  The  case  then  before  the 
court  concerned  the  location  of  a  tollgate. 
The  question  was  whether  the  words  "within 
2  miles  of  Clarksville"  meant  2  miles  from 
CHarksville,  or  nearer  than  that.  It  was 
contended  by  the  turnpike  company  that  it 
could  place  its  gate  at  any  point  between 
Clarksville  and  a  point  two  miles  from 
Clarksville.  The  court  held  lliat^' 
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ute  should  be  oonttnied  to  mean  as  if  it  read, 
''within  2  miles  of  Clarksville,  and  not 
nearer."  The  court  said  that  this  limita- 
tion was  evidently  intended  when  the  char- 
ter was  granted.  The  course  of  reasoning 
hy  which  this  conclusion  was  reached  was,  in 
^ubbtance,  that  while  some  discretion  was 
given  to  the  company  about  the  location  of 
its  tollgate,  yet  tne  provision  above  referred 
to  was  intended,  not  for  the  benefit  of  the 
•company,  but  for  the  benefit  of  the  public, 
and  for  its  convenience;  that  to  construe 
the  act  so  as  to  give  to  the  company  the 
right  to  put  the  gate  immediately  on  the 
boundary  line,  so  to  speak,  of  the  city, 
would  greatly  interfere  with  the  convenience 
and  comfort  of  the  citizens,  and  hamper 
them  in  their  business  transactions,  in  £[o- 
ing  in  and  out,  when  they  would  make  lit- 
tle or  no  use  of  the  pike.  So  the  construc- 
tion above  mentioned  was  given,  and  the  su- 
preme court  laid  down  the  rule  which  we 
have  above  copied.  They  also  laid  down  the 
rule  in  the  same  case  that  "the  real  inten- 
tion, when  accurately  ascertained,  will  al- 
ways prevail  over  the  literal  sense  of 
terms.'^  But  it  was  said  that,  to  discover 
this  intention,  the  court  should  consider  the 
subjectrmatter,  the  facts,  and  the  reason  of 
the  statute.  These  rules  apply,  of  course, 
to  all  statutes.  As  stated  by  the  supreme 
court  of  this  state  in  Rose  v.  Wortham,  95 
Tenn.  508,  30  L.  R.  A.  609,  32  S.  W.  458, 
quoting  from  Sutherland  on  Statutes  &  Stat- 
utory Construction :  "  'The  presumption  is 
that  the  lawmakers  have  a  definite  purpose 
in  every  enactment,  .  .  .  and  that  pur- 
pose is  an  implied  limitation  on  general 
terms,  and  a  touchstone  for  the  expansion 
of  narrower  terms  used  in  the  statute.  The 
cardinal  purpose  of  the  act  must  control,  and 
words  and  phrases  must  be  read  in  such 
sense  as  will  harmonize  with  the  subject^ 
matter  and  general  purpose  of  the  statute.'  " 
and, quoting  from  Kent's  Commentaries, it  is 
said:  "  'In  the  exposition  of  a  statute,  the 
intention  of  the  lawmaker  will  prevail  over 
the  literal  sense  of  the  terms,  and  its  rea- 
sons and  intention  will  prevail  over  the 
strict  letter.' "  And  agam,  quoting  from 
Sutherland,  it  is  said :  "  'Not  only  may  the 
meaning  of  words  be  restricted  by  the  sub- 
ject-matter of  an  act>  .  .  .  but  for  like 
reason  they  may  be  extended.  .  .  .  The 
intention  of  the  act  will  prevail  over  the  lit- 
eral sense  of  its  terms.  .  .  •  .  The  partic- 
uar  inquiry  is  not  what  is  the  abstract  force 
of  the  words  used,  but  in  what  sense  were 
they  intended  to  be  used  as  found  in  the  act. 
This  sense  is  to  be  collected  from  the  con- 
text, and  a  narrower  or  more  extended 
meaning  is  to  be  given,  according  to  the  in- 
tention thus  indicated.' "  See,  also.  United 
States  V.  Kirhy,  7  Wall.  482,  19  L.  ed.  278; 
Church  of  Holy  Trinity  v.  United  States,  143 
U.  S.  457,  36  L.  ed.  226,  12  Sup.  Ct  Rep. 
511.  On  the  special  subject  of  charters,  see 
Memphis  Gayoso  Oas  Co,  v.  Williamson,  9 
Heisk.  326.  The  substance  of  the  matter  is 
that  in  all  statutes  the  intention  is  to  be 
sought  for,  and  in  finding  that  intention  the 
courts  will  give  a  liberal  construction  to 
£2L.ILA. 


remedial  statutes,  and  a  strict  oonstniction 
to  those  purporting  to  ^ant  rights  against 
the  state  or  the  public.  The  controUisff 
thought,  however,  over  all,  is  that  the  real 
purpose  of  the  legislature  is  to  be  sought 
and  enforced.  With  these  general  princi- 
ples in  view,  we  shall  briefiy  consider  th« 
present  statute. 

It  was  the  purpose,  not  only  to  confer  up- 
on the  corporation,  but  also  to  establish  a 
convenience  for  tiie  p^ublic  This  conven- 
ience consisted  in  having  easily  accessible 
an  agency  capable,  both  financially  and 
through  experience  in  a  business  way,  to 
manage  the  kind  of  business  referred  to  in 
the  section  which  we  have  quoted.  The 
kind  of  corporation  authorized  by  the  char- 
ter was  looked  upon  as  an  agent  or  servant 
to  carry  on  the  work  indicated.  It  was  to 
be  selected  for  the  work  by  such  "persons  or 
corporations"  as  chose  to  select  it,  and  it 
was  to  accept  the  services  if  it  desired  so  to 
do.  The  character  of  the  business  spoken 
of  is  that  pertaining  to  the  estate  of  infants, 
persons  of  unsound  mind,  and  decedents, 
and  "all  trusts  of  every  name  and  kind 
which  may  be  imposed  upon  it  by  any  per- 
son or  corporation,  and  which  it  is  willing 
to  accept"  The  language  last  quoted  is 
verv  broad.  It  is  not  limited  by  uie  words 
which  follow,  inasmuch  as  after  these  words 
appear  the  general  words  "or  any  other 
trusts,"  restoring  the  thought  of  its  general 
purport.  The  same  generality  is  emphasized 
in  Uie  language  which  follows:  "The  said 
corporation  being  hereby  vested  with  the 
power  to  act  in  such  fiduciary  capacity  as 
fully  as  if  the  corporation  were  a  person  in 
being."  Here,  then,  we  have  the  power 
given  to  manage  all  kinds  of  trusts,  and  an 
agent  clothed  with  all  the  powers  of  a  nat- 
ural person  with  regard  to  these  matters. 

The  next  inquiry  is  whether  there  was  or 
was  not  an  intention  to  limit  this  language 
by  a  provision  that  tins  trust  should  only  be 
imposed  by  certain  entities;  that  is,  some 
"person  or  corporation,"  construing  these 
words  in  their  ordinary  meaning,  and  as  in- 
tended to  indicate  that  the  person  or  cor- 
poration should  act  immediately,  and  not 
mediately.  The  word  "person"  usually 
means  a  natural  person  or  an  artificial  per- 
son; that  is,  a  corporation.  A  corporation 
is  a  legal  person,  merely.  If  the  words  be 
limited  to  this  exact  meaning,  it  would  fol- 
low that  the  ti-usts  referred  to  could  only  be 
such  as  were  imposed  by  some  natural  per- 
son or  by  some  corporation.  But  when  we 
try  these  words  by  the  connection  in  which 
they  are  used,  and  the  illustrations  ^iven  of 
them,  in  the  statute,  we  see  that  this  could 
not  have  been  the  meaning.  While  a  great 
variety  of  trusts  may  be  created  by  private 
individuals,  and  also  by  corporations,  yet 
neither  of  them  can  appoint  a  guardian  or 
committee  over  the  estate  of  a  lunatic.  This 
must  be  done  by  the  chancery  court  or  the 
county  court.  So,  while  by  a  deed  or  will  a 
guardian  over  the  person  of  an  infant  may 
be  appointed,  yet  such  guardian  cannot  in- 
termeddle with  the  estate  of  an  infant  until 
he  receives  the  appointment  of  the  county 
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eourt  or  the  chancery  court,  and  until  he 
^qualifies  by  taking  the  oath  and  giving  bond. 
M'Aliaier  v.  OLmstead,  1  Huniph.  210,  226; 
Shannon's  Code,  SS  4253,  4255,  4250,  4262. 
Likewise,  although  a  person  may  be  nom- 
inated executor  in  a  will,  this  does  not  make 
him  such.  He  cannot  act  until  Qualified  by 
the  county  court.  Shannon's  Code^  §  3933; 
Fay  V.  Reaper ,  2  Sneed,  200,  203;  Ward  ▼. 
Bcrtcen,  2  Sneed,  69 ;  HohertBon  ▼.  Qaines,  2 
Humph.  381.  See,  also,  Franklin  y.  Frank- 
^n,  91  Tenn.  119,  126-128,  18  S.  W.  61.  So 
we  have  here  one  clear  instance  (that  of  a 
^ardian  or  committee  of  a  lunatic)  where- 
in no  private  person  and  no  corporation  can 
impose  the  trust  upon  any  other  person  or 
•corporation,  and  the  cases  of  executors,  and 
^^rdians  of  infants,  where  a  private  per- 
«on  can  only  nominate,  but  cannot  create. 
It  must  be  supposed  that  the  legislative  body 
was  aware  of  the  existence  of  these  rules; 
and  yet  that  they  intended  that  the  corpora- 
tion should  have  the  power  to  act  as  the 
guardian  of  infants  and  of  persons  non 
-catnpoa  ineniis,  and  as  executors  of  deceased 
persons,  there  can  be  no  doubt.  Hence  it 
follows  that  we  can  find  no  restriction  in 
the  use  of  the  words  ^'person  or  corporation." 
We  next  turn  to  the  subiect-matter.  We 
have  found  already  that  this  embraces  all 
trusts  which  the  corporation  is  willing  to  ac- 
cept; that  it  is  not  restricted  to  technical 
chancery  trusts,  as  indicated  by  the  example 
^ven  of  the  guardians  of  the  estates  of  in- 
fants and  lunatics  and  of  executors,  the  du- 
ties of  all  of  which  officers  are  cognizable  at 
law.  So,  whether  the  office  of  administrator 
can  be  found  included  with  the  term  "ex- 
ecutor" seems  to  us  not  very  material,  be- 
cause it  is  included  within  the  larger  term, 
"trust,"  and  the  expression  "all  trusts  of 
every  name  and  kind,"  and  the  expression 
''any  other  trusts."  But  we  think  that  the 
term  "administrator"  may  be  fairly  included 
within  the  term  "executor."  An  executor 
performs  all  the  duties  of  an  administrator 
with  regard  to  personalty, — as  to  its  care 
and  collection,  and  as  to  turning  it  into  mon- 
ey, and  as  to  the  payment  of  debts.  Other 
duties  may  be  imposed  upon  the  executor  by 
the  will,  as  to  distribution  of  the  person- 
alty, and  as  to  the  sale  and  management 
•of  the  real  estate.    In  other  words,  the  term 


"executor"  is  a  larger  one.  than  the  term 
"administrator."  The  general  thought  on 
which  they  unite  is  the  custody,  care,  and 
disposition  of  the  estates  of  deceased  per- 
sons. Code,  §  68,  provides,  as  we  have  al- 
ready noted,  that  the  word  "executor"  in- 
cludes an  "administrator,"  where  the  sub- 
ject-matter applies  as  an  administrator.  It 
is  true  that  this  was  stated  with  regard  to 
the  bod^  of  laws  embraced  in  the  CMe,  but 
it  is  said  by  the  supreme  court  in  Cotoan  v. 
Muroh,  97  Tenn.  590,  595,  34  L.  R.  A.  538, 
37  S.  W.  393,  that  the  general  definitions 
embraced  in  the  Code  should  be  considered 
in  the  construction  of  all  subsequent  statutes 
so  as  to  build  up  a  uniform  and  harmonious 
system.  Now,  when  we  turn  to  the  Code,  we 
find  the  two  words  are  used  almost  as  syn- 
onyms in  many  sections.  Note  the  follow- 
ing: Shannon's  Code,  §  3933,  where  the 
words  "letters  of  administration"  or  "letters 
testamentarjr"  occur.  See,  also,  §§  3938, 
3940,  3956-3959,  3961,  3965,  3976,  3977, 
3081,  3982,  4007,  4012,  4031,  4047,  4064, 
40o8. 

Taking  all  the  language  of  the  statute  in- 
to consideration,  we  think  that  it  was  the 
purpose  of  the  legislature  to  confer  upon  cor- 
porations, under  chapter  168  of  the  Acts  of 
1883,  the  power  to  act  as  administrator.  It 
results  that  the  decree  of  the  chancellor  was 
erroneous.  The  decree  was  also  erroneous 
on  another  ground.  After  having  executed 
his  note  to  the  complainant  as  s^ministra- 
tor,  the  defendant  was  estopped  to  deny  its 
official  character  when  sued  upon  the  obli- 
gation. The  demurrer  was  not  broad  enough 
to  cover  this  ground,  and  was  therefore  bad, 
even  though  the  views  above  set  forth  be 
not  well  founded.  It  results  that  the  decree 
of  the  chancellor  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 
The  defendants  will  pay  the  costs  of  this 
court.  The  costs  of  the  court  below  will  be 
paid  as  may  hereafter  be  decreed  by  the 
chancellor. 

Messrs,  Fite  St  Aust  for  appellants. 
Mr.  H.  M.  Hale  for  appellee. 

The  above  decision  was  affirmed  orally  by 
the  supreme  court  on  February  21,  1900. 

All  the  Judges  concur. 
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Philip  A.  BARTON. 

(107  Fed.   215.) 

A    paMMenser    on     the    mnnlns    board 


alonar  the  «tde  of  a  street  car  cannot 
recover  for  injuries  caused  by  cominir  in 
contact  with  a  pillar  near  the  track  in  at- 
tempting to  pass  around  the  conductor,  who 
Is  also  on  the  board,  in  obeying  the  con- 
ductor's direction  to  come  forward  and  get  a 
seat,  unless  under  all  the  circumstances  he 


NOTB. — For  earlier  cases  In  this  series  as  to 
negligence  in  riding  on  street-car  platform  or 
footboard,  see  Upham  v.  Detroit  City  R.  Co. 
(Mich.)  12  L.  R.  A.  129,  and  note;  Muldoon 
▼.  Seattle  City  R.  Co.  (Wash.)  22  L.  R.  A. 
704;  Hawkins  y.  Front  Street  Cable  Co. 
(Wash.)  16  L.  R.  A.  808;  Elliott  ▼.  Newport 
Street  R.  Co.  (R.  I.)  28  L.  R.  A.  208 ;  Vail  ▼.  1 
52  L.  R.  A. 


Broadway  R.  Co.  (N.  Y.)  30  L.  R.  A.  626 ;  Wat- 
son V.  Portland  &  C.  K.  R.  Co.  (Me.)  44  L.  R.  A. 
157;  North  Chicago  Street  R.  Co.  v.  Baur  (111.) 
45  L.  R.  A.  109 ;  Sweetland  v.  Lynn  &  B.  R.  Co. 
(Mass.)  51  L.  R.  A.  783. 

As  to  negligence  In  getting  off  a  moving 
street  car,  see  Jagger  ▼.  People's  Street  R.  Co. 
(Pa.)  38  L.  R.  A.  780,  and  note. 
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acted  as  a  man. of  ordinary  prudence  wonld 
bave  done. 

(January  4,  1901.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  judgment  in  favor  of  plain- 
tiflf  in  an  action  brought  to  recover  damages 
lor  personal  injuries  alleged  to  have  been 
caused  hy  defendant's  negligence.  Reversed. 

rhe  facts  are  stated  in  the  opinion. 

Argued  before  Wallace  and  Lacomhe,  Cir- 
cuit Judges. 

Messrs.  Henry  I*.  Soheuernum  and 
Herbert  R.  Iiimburger,  with  Messrs. 
Hoadly,  Lauterbaoh,  St  Johnson,  for 
plaintiff  in  error : 

Plaintiff  could  have,  by  the  exercise  of 
ordinary  care,  reached  the  seat  he  desired, 
without  coming  in  contact  with  the  pillar. 

He  need  not  have  regarded  the  alleged  in- 
vitation of  the  conductor;  he  could  have 
waited  till  the  car  had  passed  the  pillar,  or 
at  all  events  he  need  not  have  endeavored  to 
swing  arxyund  the  conductor;  he  could  have 
entered  one  of  the  passageways  between  the 
seats  and  let  tlie  conductor  pass  or  asked  the 
conductor  to  do  so  and  permit  him  to  move 
along  the  step. 

Moylan  v.  Second  Ave.  R.  Co.  128  N.  Y. 
583,  27  N.  K.  977;  Craighead  v.  Brooklyn 
City  R.  Co.  123  N.  Y.  391,  25  N.  E.  387; 
Missouri  P.  R.  Co.  v.  Moseley,  6  C.  C.  A. 
641,  12  U.  S.  App.  601,  57  Fed.  922;  Murphy 
V.  mtith  Ave.  R.  Co.  6  Misc.  298,  26  N.  Y. 
Supp.  783,  Affirmed  in  149  N.  Y.  609,  44  N. 
E.  1120;  Vroman  v.  Houston,  W.  Street  d 
P.  Feiry  R.  Co.  7  Misc.  234,  27  N.  Y.  Supp. 
267 ;  Caspers  v.  Dry  Dock,  E.  B.  d  B.  R.  Co. 
22  App.  Div.  156,  47  N.  Y.  Supp.  961 ;  Sib- 
ley V.  New  Orleans  City  d  L.  R.  Co.  49  La. 
Ann.  588,  21  So.  850;  State  use  of  Sharkey 
V.  Lake  RoUpnd  Elev.  R.  Co.  84  Md.  163,  34 
Atl.  1130. 

The  invitation  by  the  conductor  did  not 
absolve  plaintilT  from  the  exercise  of  due 
care  in  going  forward. 

South  d  North  Ala.  R.  Co.  v.  Schaufler, 
75  Ala.  136;  Fetter,  Carr.  Pass.  p.  445,  § 
171;  Downey  v.  Hendrie,  46  Mich.  498,  41 
Am.  Rep.  177,  9  N.  W.  828;  Baltimore  d  P. 
R.  Co.  V.  Jones,  95  U.  S.  439,  24  L.  ed.  506. 

If  the  conductor  was  negligent,  then  plain- 
tiff  was  also  negligent,  as  the  law  required 
him  to  exercise  as  much  care  for  his  own 
safety  as  was  required  of  the  conductor. 

MoyUpn  v.  Second  Ave.  R.  Co.  128  N.  Y. 
583,  27  N.  B.  977;  Craighead  v.  Brooklyn 
City  R.  Co.  123  N.  Y.  391,  25  N.  E.  387 ;  Mis- 
souri  P.  R.  Co.  v.  Moseley,  6  C.  C.  A.  641, 
12  U.  S.  App.  601,  57  Fed.  922;  South  d 
North  Ate.  R.  Co.  v.  Schaufler,  75  Ala.  136; 
Fetter,  Carr.  Pass.  p.  445,  §  171. 

Messrs.  George  M.  Baker  and  E.  6. 
DuTall,  with  Mr.  William  A.  Jones,  Jr., 
for  defendant  in  error: 

The  conductor  was  acting  within  the  scope 
of  his  authority,  and  the  defendant  was  at 
all  times  bound  to  transport  its  passengers 
safely  as  far  as  human  care  and  foresight 
oould  go. 
52  li.  R.  A. 


Thomas,  Keg.  224;  Stokes  v.  SaUonstall^ 
13  Pet.  181,  10  L.  ed.  115;  Carroll  v.  Staten' 
Island  R.  Co.  58  N.  Y.  126,  17  Am.  Rep.  22i. 

This  duty  became  even  more  imperative- 
when  the  defendant  undertook  to  give  spe- 
cific directions  to  the  passenger,  and  the  lat- 
ter obeyed  such  directions.  Plaintiff  had 
the  right  to  assume  that  it  was  entirely  safe 
for  him  to  do  the  thing  directed. 

Baltimore  d  0.  R.  Co.  v.  Meyers,  10  C.  C. 
A.  485,  18  U.  S.  App.  569,  62  Fed.  367 ;  Filer 
V.  New  York  C.  R.  Co.  59  N.  Y.  351 ;  Warner 
V.  Baltimore  d  0.  R.  Co.  168  U.  S.  339,  42  L. 
ed.  491,  18  Sup.  Ct.  Rep.  68;  Patterson,  Rail- 
way Accident  Law,  §  275. 

It  was  not  an  act  of  negligence  for  the 
plaintiff  to  obey  the  direction  of  the  con- 
ductor under  the  circumstances  presented  in* 
this  case. 

Filer  v.  New  York  C.  R.  Co.  59  N.  Y.  351 ; 
Warner  v.  Baltimore  d  0.  R.  Co.  168  U.  S. 
339,  42  L.  ed.  491,  18  Sup.  Ct.  Rep.  68. 

When  the  failure  of  the  plaintiff's  case  is- 
made  to  depend  upon  the  defendant's  evi- 
dence, its  credibility,  weight,  and  probative 
force  are  questions  for  the  jury. 

Woods  V.  Atlantic  Mut.  Ins.  Co.  50  Mo. 
115;  llerriman  v.  Chicago  d  A.  R.  Co.  27 
Mo.  App.  435. 

A  passenger  on  a  railroad  car  is  justified 
in  following  the  commaiMi  or  request  of  the 
employee  in  charge,  while  the  latter  is  en- 
gaged  in  the  line  of  his  duty,  to  occupy  a  po- 
sition upon  the  car,  even  though  that  posi- 
tion be  one  of  danger. 

Maher  v.  Central  Park,  N.  d  E.  River  R. 
Co.  67  N.  Y.  52;  Patterson,  Railway  Acci- 
dent Law,  §  275;  Baltimore  d  0.  R.  Co.  v. 
Meyers,  10  C.  C.  A.  485,  18  U.  S.  App.  569, 
62  Fed.  367. 

Iiaeombe,  Circuit  Judge,  delivered  the- 
opinion  of  the  court : 

The  action  was  brought  to  recover  damages^ 
for  personal  injuries  sustained  by  the  plain- 
tiff, and  claimed  to  have  been  occasioned  by 
the  negligence  of  the  defendant.  Plaintiff, 
while  a  passenger  on  one  of  defendant's  cars» 
which  run  beneath  the  elevated  railroad 
structure  on  Third  avenue,  was  brought  into- 
violent  contact  with  one  of  the  pillars  of 
such  structure,  which  was  located  with  its 
base  3  feet  2^^  inches  from  the  nearest  rail 
of  defendant's  track.  On  the  open  cars  of 
defendant  there  are  uprights  marking  the 
different  compartments  or  seats,  to  which 
are  attached  metal  stanchions  for  handholds, 
llie  distance  between  these  stanchions  and 
the  pillar  is  a  trifle  less  than  2  feet.  Access 
to  the  different  seats  is  afforded  by  a  side 
step  or  running  board  extending  along  the 
side  of  the  car  from  front  to  rear.  In  view 
of  the  verdict  of  the  jury,  the  plaintiff's  ver- 
sion of  the  occurrence  must  be  accepted. 
He  boarded  the  car  somewhere  near  Fifteenth 
stteet.  getting  on  the  step  somewhat  back  of 
the  middle  of  the  car,  with  a  stanchion  in* 
each  hand.  The  car  started,  and  the  conduc- 
tor motioned  him  to  come  forward,  calling 
out:  "Seat  in  front,  sir.  Come  forward 
here,  and  ^et  the  seat"  The  plaintiff  move^- 
forward  along  the  step  to  get  the  seat.    At. 
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the  flame  time  the  oonductor  was  moving  to- 
wards the  rear  along  the  sume  step.  When 
they  reached  each  other,  the  conductor  "ob- 
structed his  way/'  and  plaintiiSf  was  "pass- 
ing the  conductor  at  the  time  that  he  struck 
the  post.'*  The  conductor  "stood  there"  on 
the  step,  and  by  so  standing  "forced  plain- 
tiiT  around  him/'  but  did  "not  catch  hold  of 
plaintiff  with  his  hand,  or  anything  of  that 
flort."  Plaintiff  "started  to  go  around  the 
conductor,"  and  while  in  that  situation  his 
head  came  in  contact  with  the  pillar.  The 
conductor  did  not  go  inside  the  car  when 
plaintiff  was  about  to  pass.  He  passed  plain- 
tiff on  the  inside.  I'laintiffhad  ridden  on  the 
road  before,  and  knew  of  the  elevated  pillars 
tliat  are  located  there  in  a  general  way. 

Defendaut  assigns  error  that  the  jury  was 
not  sufficiently  instructed  by  the  charge  as 
to  the  law  of  contributory  negligence.  After 
a  brief  statement  as  to  the  degree  of  care  re- 

Suired  from  common  carriers  of  passengers, 
lie  court  charged  as  follows :  "There  is  no 
question  that  the  plaintiff  suffered  on  the 
morning  of  October  2,  1897,  a  very  serious 
injury.  Neither  is  there  any  question  but 
that  he  received  the  injury  by  coming  in 
contact  with  a  pillar  of  the  elevatea  rail- 
road. There  is  no  adequate  question  that 
if  he  received  the  injury  by  walking  along 
th0  step,  going  behind  the  conductor  in  re- 
sponse to  his  demand  or  call,  and  if  the  con- 
ductor, by  his  command,  placed  the  plaintiff 
in  the  condition  or  status  of  danger  in  con- 
sequence of  which  he  received  the  injury,  the 
defendant  is  liable;  that  is,  if  the  conductor 
told  him  to  place  himself  in  a  position  in 
which  the  plaintiff  muet  necessarily  come 
into   a   dangerous   position,   and   in  conse- 

Snence  of  which  he  received  the  injury,  the 
efendant  is  liable.  Upon  the  other  hand,  if 
the  plaintiff  voluntarily,  and  without  any 
reason  except  his  own  wish,  left  a  position  of 
safety,  and  placed  himself  in  a  position  of 
danger,  and  there  was  no  invitation  or  sum- 
mons from  the  conductor,  then  the  defendant 
is  not  liable.  So  that  the  question,  as  you 
see,  is  one  entirely  of  fact.  Which  theory  do 
yon  think  has  been  proved  to  your  satisfac- 
tion? The  plaintiff  must  prove  his  case  by 
a  fair  and  reasonable  preponderance  of  tes- 
timony. That  does  not  mean  by  a  superior 
number  of  witnesses,  but  by  testimony  which 
satisfies  you  of  its  correctness." 


It  is  quite  apparent  from  this  quotation 
that  the  juiy  might  fairly  have  inferred 
that,  if  the  plajntiif  were  in  a  place  of  safety, 
and  left  it  not  voluntarily,  or  because  of  hi» 
own  wish,  but  by  reason  of  the  invitation  or 
summons  of  the  conductor,  in,  order  to  take 
a  vacant  seat,  and  while  moving  towards 
such  vacant  seat  encountered  the  conductor, 
who  insisted  on  standing  in  such  a  position 
that  plaintiff  could  only  proceed  by  under- 
taking a  manifestly  perilous  passage,  they 
must  find  for  plaintiff.  In  order,  however, 
to  entitle  the  plaintiff  to  recover  under  such 
circumstances,  it  must  be  apparent  upon  the 
whole  case  that  in  imdertaking  such  passage 
he  acted  as  a  man  of  ordinary  prudence 
would  have  done.  He  was  not  physically 
thrust  into  peril.  When  he  reached  the 
conductor  oii  the  step,  he  might  fairly  have 
insisted  that  the  latter  should  step  inside^ 
or  should  retreat  sufficiently  far  to  uncover 
the  entrance  to  the  vacant  seat,  or  shoidd  al- 
low plaintiff  to  pass  inside  of  him.  Cer- 
tainly, plaintiff  was  under  no  obligation  to 
proceed  by  pa^ sins  on  the  outside  of  the  con- 
ductor, and  whe&er  he  acted  with  reason- 
able prudence  in  attempting  to  do  so  waa  a 
question  which  defendant  was  entitled  to 
have  sutoiitted  to  the  jury,  but  which,  un- 
der the  charge,  was  practically  withdrawn 
from  their  consideration.  Defendant  ex- 
cepted to  that  portion  of  the  charge  which 
instructed  the  jury  that  "there  is  no  ques- 
tion but  that,  if  he  was  called  by  the  con- 
duotor,  and  placed  in  a  position  of  danger, 
then  the  defendant  is  liable,  and  the  plain- 
tiff is  entitled  to  recovery."  And  defendant 
specifically  called  the  court's  attention  to  its 
twenty-first  and  twenty-second  requests  to 
charge,  and  excepted  to  its  refusal  to  charge 
them.  They  read  as  follows:  "(21)  If 
you  believe  that  the  plaintiff,  even  though 
he  were  invited  to  do  so  by  the  conductor, 
committed  a  n^ligent  act  in  passing  around 
the  oonductor  while  on  the  step,  then  your 
verdict  must  be  for  the  defendant.  (22) 
An  invitation  by  a  conductor  does  not  re- 
lieve a  passenger  from  the  rule  that  the  pas- 
senger must  use  care  of  an  ordinarily  pru- 
dent man  for  his  own  safety." 

We  think  it  was  error  to  refuse  these  re- 
quests. The  judgment  is  reversed,  and  new 
trial  ordered,  with  costs  of  this  court  to 
plaintiff  in  error. 
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Robert  L.  FORREST,  Claimant  in  Possession 
of  Naphtha  Launch,  Appt., 

V. 

WUliam  K.  VANDERBILT,  Jr. 

(107  Fed.  784.) 

1«  A  napbtha  laanclft  la  not  an  appur- 
tenance of  a  yacht  with  which  it  has 
been  used  as   tender,   so  as  to   pass   by   a 


sale  of  the  yacht  where  it  cannot  be  carried 
by  the  yacht  and  does  not  accompany  it  on 
Its  voyages. 
2B.  Authority  to  sell  a  yacht  docs  not 
Inclnd.c  authority  to  sell  a  naphtha 
launclt  used  as  its  tender,  which  cannot  be 
carried  by  the  yacht  and  does  not  accompany 
it  on  its  trips  and  voyages. 

(March  11,   1901.) 


Nora. — For  authorities  In  this  series  as  to 
corporeal  appurtenances  to  realty,  see  Badger 
Lumber  Co.  y.  Marion  Water  Supply,  Electric 
light  A  P.  Co.  (Kan.)  16  L.  R.  A.  652,  and 
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note;  Paine  ▼.  Chandler  (N.  Y.)  10  L.  R.  A. 
09:  Axline  y.  Shaw  (Fla.)  28  L.  R.  A.  801: 
Sage  y.  New  York  (N.  Y.)  88  L.  R.  A.  606; 
Smith  y.  Deniff  (Mont.)  60  L.  R.  A.  787. 
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APPEAL  by  claimant  from  a  decree  of  the 
District  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania  in  fa- 
vor of  libellant  in  a  cause  civil  and  maritime 
to  recover  possession  of  a  naphtha  launch. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  DalUia  and  Oray,  Circuit 
Judges,  and  Bradford,  District  Judge. 

Mr.  Robert  D.  Coze,  for  appellant: 

To  a  pleasuje  vessel,  a  launch  of  the  char- 
acter of  the  one  in  controversy  may  be  as 
much  an  appurtenance  as  a  smaller  boat  reg- 
ularly carried  on  the  vessel. 

It  was  universally  considered  by  expei'ts 
that  the  launch  was  an  appurtenance,  and  it 
had  been  constantly  so  employed  by  the  li- 
bellant. 

Such  a  convenience  as  the  naphtha  launch 
in  question,  under  the  conditions  that  inva- 
riably accompany  the  ownership  of  a  pleas- 
ure vessel  like  the  "Carmita"  with  its  cus- 
tomary and  familiar  luxurious  appoint 
mcnts,  becomes  an  absolute  necessity. 

Its  "appurtenances"  accompany  the  sale 
of  a  vessel,  and  the  bill  of  sale  invariably  so 
reads.  It  was  clearly  within  the  scope  of 
the  agent's  authority,  therefore,  to  include 
such  appurtenances. 

1  Parsons,  Maritime  Law,  p.  71;  1  Par- 
sons, Shipping  &  Admiralty,  chap.  3,  §  6; 
The  Dundee,  1  Uagg.  Adm.  109. 

The  word  "ship"  includes  boats. 

Hall  v.  Ocean  his.  Co.  21  Pick.  472 ;  Em- 
erigon,  Ins.  chap.  6,  §  7 ;  Shannon  v.  Owen, 
1  Mann.  &  K.  392 ;  1  Parsons,  Maritime  Law, 
272. 

The  acts  of  an  agent  in  excess  of  his  au- 
thority invariably  bind  the  principal,  where 
a  third  party  has  a  right  to  believe  that  the 
agent  was  acting  within  his  authority. 

WaUh  V.  Hartford  F.  Ina.  Oo.  73  N.  Y.  5; 
Rugglea  v.  Amerioan  Cent.  Ins.  Co.  114  N. 
Y.  415,  21  N.  E.  1000;  Waohter  v.  Phasnia 
Assur.  Co.  132  Pa.  438,  19  Atl.  289;  Jackson 
v.  Emmens,  119  Pa.  356,  13  Atl.  210;  Hask- 
ell v.  Starhird,  152  Mass.  120;  Paige  v.  Bar- 
rett, 151  Mass.  68,  23  N.  E.  725. 

A  principal  is  bound  by  the  acts  of  his 
agent,  whetner  general  or  special,  within  the 
authority  he  has  actually  given  him,  which 
includes,  not  only  the  precise  act  which  he 
authorizes  him  to  do,  but  also  whatever  usu- 
ally belongs  to  it,  or  is  necessary  to  its  per- 
formance. , 

Edmunds  v.  Bushell,  L.  R.  I  Q.  B.  97 ;  Cas- 
well  V.  Cross,  120  Mass.  545 ;  Law  v.  Stokes, 
32  N.  J.  L.  249,  90  Am.  Dec.  655;  Knell  v. 
United  Stales  d  B.  8.  S.  Co.  1  Jones  &  S. 
423 ;  Paakei'  v.  Saratoga  County  Supers.  106 
N.  Y.  392,  13  N.  E.  308;  Meyer  v.  Haa^nden 
Exp.  Co.  24  How.  Pr.  290. 

In  so  far  as  a  receipt  is  evidence  of  a  con- 
tract between  the  parties,  it  stands  on  the 
footing  of  all  other  contracts  in  writing,  and 
cannot  be  contradicted  or  varied  by  parol. 

1  Greenl.  Ev.  §  305;  Miller  v.  Goodwin, 
8  Gray,  542;  Pierce  v.  Weymouth,  45  Me. 
481;  Lewis  v.  Brewster,  57  Pa.  410;  Cowan 
v.  Cooper,  41  Ala.  187. 

The  contract  was  consummated  on  April 
7,  1900.  No  demand  was  made  for  a  re- 
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turn  of  the  launch  until  May  22,  1900,  and 
the  libel  was  not  filed  until  June  2,  1900. 

If  the  vendee  obtains  possession  of  the 
goods  without  complying  with  the  conditions 
of  sale  the  vendor  should  immediately  re- 
claim them ;  but  if  he  lies  by  and  makes  no 
complaint  in  a  reasonable  time  he  consents 
to  the  absolute  transfer  of  the  property. 

Backentoss  v.  Speieher,  31  Pa.  324;  Smith 
V.  Smith,  21  Pa.  367,  60  Am.  Dec.  61. 

Messrs.  Biddle  A  Ward,  with  Mr.  9. 
Rodmaa  Paul,  for  appellee: 

One  who  deals  with  a  special  agent  is 
bound  to  take  notice  of  the  limitations  of 
his  authority,  and  the  burden  is  upon  hijn, 
not  upon  the  principal,  to  show  authority. 
Gardiner  &  Cox  were  special  agents  of  the 
libellant,  appointed  for  the  sole  purpose  of 
selling  the  yacht  "Carmita,"  and  nothing 
more. 

Loudon  Sav.  Fund  Soo.  v.  Hagerstown 
Sav.  Bank,  36  Pa.  502,  78  Am.  Dec  390; 
Wheeler  v.  Northwestern  Sleigh  Co.  39  Fed. 
347 ;  Gibson  v.  Colt,  7  Johns.  390. 

How  much  passes  by  the  word  "ship,"  or 
the  phrase  "ship  and  her  appurtenances,"  or 
"apparel,"  or  "furniture,"  or  the  like,  cannot 
he  positively  determined  by  any  definition. 

1  Parsons,  Shipping,  2d  ed.  78;  Maclach- 
lan.  Shipping,  16;  The  Dundee,  1  Hagg. 
Adm.  126. 

Whatever  is  on  board  a  ship  for  the  object 
of  the  voyage  and  adventure  on  which  she  is 
engaged,  belonging  to  the  owners,  constitutes 
a  part  of  the  ship  and  her  appurtenances. 

Gale  V.  Lawne,  5  Barn.  &  C.  166;  The 
Witch  Queen,  3  Sawy.  203,  Fed.  Cas.  No.  17,- 
916;  Gullman  v.  Sharp,  81  Hun,  462,  30  N. 
Y.  Supp.  1036;  Lano  v.  Neale,  2  Starkie,  105. 

Mere  convenience  or  usefulness,  as  distin- 
guished from  that  which  is  indispensable 
and  necessary,  can  never  of  itself  constitute 
one  object  the  appurtenance  of  another. 

Humphreys  v.  McKissock,  140  U.  S.  314, 
36  L.  ed.  476,  11  Sup.  Ct.  Rep.  779. 

Moreover,  nothing  is  an  appurtenance 
which  is  not  appropriated  to  the  particular 
ship  exclusively. 

Ex  parte  Gould,  2  Morrell,  137 ;  1  MoUoy, 
De  Jure  Maritimo,  chap.  1,  §  8;  Starr  v. 
Goodwin,  2  Hoot,  71. 

Bradford,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  in  a  cause 
of  possession,  civil  and  maritime.  William 
K.  Vanderbilt^  Jr.,  the  appellee,  filed  his  libel 
to  recover  a  certain  naphtha  launch  alleged 
then  to  be  in  the  possession  of  Robert  L. 
Forrest  and  J.  G.  Neafie-Whi taker.  Forrest 
alone  made  daim  to  the  launch  and  answer 
to  the  libel.  The  case  was  heard  on  excep- 
tions to  the  answer.  The  excf»>tions  were 
sustained,  and  the  court  below  decreed  that 

Sossession  of  the  launch  should  forthwith  be 
elivered  to  the  libellant  by  Forrest.  The 
averments  of  the  libel  material  to  the  in- 
quiry before  us  are  as  follows : 

"First.  That  the  libellant  is  the  true  and 
lawful  owner  of  the  said  naphtha  launch. 

"Second.  That  possession  of  the  said  naph- 
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th%  launch  is  now  and  faaa  been  since  on  or 
about  the  Ist  day  of  May  last  past  wrong- 
tfully  withheld  from  the  libellant  by  the  said 
Robert  L.  Forrest  on  an  alleged  ground  of 
^itle  to  the  possession  of  said  naphtha 
launch. 

''Third.  That  the  said  daim  of  title  to  the 
possession  of  the  said  naphtha  launch  is  en- 
tirely invalid  and  insufficient,  the  same  be- 
ing dependent  upon  and  referred  to  an  al- 
leged sale  by  the  said  libellant  to  the  said 
Robert  L.  Forrest  of  the  said  naphtha 
launch,  whereas  in  fact  there  was  no  sale 
•either  in  law  or  in  fact  of  the  said  naphtha 
launch  to  the  said  Robert  L.  Forrest  as  is 
hereinafter  set  forth. 

"Fourth.  That  on  or  about  the  28th  day  of 
March,  1900,  the  libellant,  through  his 
agents,  Gardiner  &  Oox,  sold  to  the  said  Rob- 
-ert  L.  Forrest  the  yacht  *Carmita,'  then  be- 
in^  at  Newport,  Rhode  Island,  in  the  cus- 
tody of  the  Newport  Ship  Yard,  for  the  sum 
•of  four  thousand  dollars  ($4,000,)  subject 
to  her  being  sound  and  in  good  condition. 
.  .  .  The  said  naphtha  launch  .  .  . 
in  no  way  belonged  to,  was  appurtenant  to, 
nor  was  a  tender  to  the  yacht  ^Carmita,'  but, 
on  the  contrary,  the  said  naphtha  launch  was 
far  too  large  to  be  used  with  and  hoisted 
aboard  the  yacht  'Carmita^'  and  no  arrange- 
ments were  or  could  be  provided  upon  said 
^yucht  for  the  hoisting  aboard  of  the  said 
naphtha  launch. 

"Fifth.  That  the  said  libellant  had  author- 
ixod  and  instructed  the  said  agents  Grardiner 
-k.  Oox  to  sell  the  said  yacht  'Carmita'  but 
had  in  no  respect  authorized  or  instructed 
them  to  sell  the  naphtha  launch,  and  they 
had  in  fact  no  authority  whatsoever  from 
the  libellant  to  sell  said  laundi,  nor  was  any 
mention  made  of  said  launch  in  the  contract 
•of  sale  whereby  the  sadd  Robert  L.  Forrest 
purchased  the  ^acht  'Carmita'  from  libellant 
through  his  said  agents.  The  said  contract 
of  sale  is  contained  in  two  letters  marked 
*A'  and  *B,'  true  copies  of  whidi  are  ap- 
pended hereto  and  asked  to  be  taken  as  a 
part  hereof. 

"Sixth.  That  on  or  about  the  7th  day  of 
April,  1900,  the  said  Robert  L.  Forrest  hav- 
ing inspected  the  yacht  'Carmita,'  and  hav- 
ing found  her  sound  and  in  good  condition, 
paid  to  the  said  Gardiner  &  Cox  as  agents 
for  said  libellant  the  purchase  price  thereof, 
being  four  thousand  dollars  ($4,000),  and 
himself  dictated  the  receipt  for  said  pur- 
chase price,  a  true  copy  of  which  is  hereto 
appended  marked  'C,'  and  asked  to  be  taken 
as  part  hereof,  wherein  in  enumerating  the 
various  items  of  the  equipment  of  the  said 
yacht  'Carmita,'  was  included  the  word 
'launch;'  and  said*  receipt  without  the  au- 
thority, knowledge,  or  consent  of  the  libel- 
lant who  had  authorized  his  said  agents  to 
sell  the  yacht  'Carmita'  only  was  improvi- 
dently  signed  by  them  without  noticing  that 
the  word  'launch'  was  contained  therein,  and 
said  receipt  was  delivered  to  the  said  Robert 
L.  Forrest. 

"Seventh.  That  thereupon  the  said  Robert 
L.  Forrest  upon  presentation  of  the  said  re- 
ceipt at  the  said  Newport  Ship  Yard  received 
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and  took  away,  not  only  the  yacht  'Garmita,' 
but  also  the  said  naphtha  launch,  which  was 
delivered  to  him  without  authority  from  the 
libellant  or  anyone  on  his  behalf  and  against 
the  express  instructions  of  libellant's  agents. 
That  said  Robert  L.  Forrest  was  informed  by 
Gardiner  &  Cox  and  by  the  Newport  Ship 
Yard's  president  and  employees  before  tak- 
ing the  launch  that  William  K.  Vanderbilt, 
Jr.,  as  soon  as  advised  of  the  matter  repudi- 
ated the  sale  of  the  launch  and  denied  any 
authority  on  the  part  of  Gardiner  in  Cox  to 
sell  same  or  order  its  delivery. 

"Eighth.  That  thereupon  the  libellant  hav- 
ing discovered  that  said  naphtha  launch  had 
been  delivered  to  the  said  Robert  L.  Forrest 
without  the  knowledge  and  consent  of  libel- 
lant, made  due  demand  upon  the  said  Robert 
L.  Forrest  that  he  deliver  to  him  possession 
of  the  said  naphtha  launch,  which  the  said 
Robert  L.  Forrest  has  omitted  and  refused 
to  do." 

The  two  letters  mentioned  in  paragraph 
6  of  the  libel  and  the  receipt  mes\tioi^  in 
paragraph  6  thereof  are  as  follows: 


March  28,  1900. 
To  J.  G.  Neafie-Whitaker,  Esq., 

Philadelphia — 
Dear  Sir:— 

We  beg  to  advise  you  that  Mr.  W.  K.  Van- 
derbilt, Jr.,  has  accepted  your  offer  for  your 
friend  of  $4,000  for  the  "Garmita,"  subject  to 
her  being  sound  and  in  good  condition.  We 
also  inclose  you  copy  of  letter  sent  to  Mr. 
Vanderbilt.  Mr.  Evans  is  better,  etc.,  etc 
Gardiner  &  Cox. 

B. 

Messrs.  Gardiner  ft  Cox, 

1  Broadway,  New  York  City — 

Gentlemen: — 

Through  the  courtesy  of  Mr.  J.  G.  Neafie- 
Whitaker,  I  understand  that  my  offer  of  $4,- 
000  for  "Carmita"  subject  to  my  inspection 
being  satisfactory,  has  been  accepted.  Owing 
to  press  of  business,  I  will  be  unable  to  get 
away  from  here  until  after  the  middle  of  the 
coining  weelc,  when  I  will  be  in  New  York 
and  go  from  there,  with  my  skipper,  to  New- 
port to  see  the  boat  I  trust  that  we  can 
have  the  transaction  entirely  settled  without 
any  great  delay.  Mr.  Whitaker  has  kindly 
given  me  copy  of  your  letter  to  Mr.  Vander- 
bilt. I  trust  that  you  will  be  able  to  fur- 
nish a  complete  inventory  of  everything  be- 
longing to  "Carmita,"  and  awaiting  your 
favor  I  remain, 

Very  truly  yours, 

R.  L.  F.  Robert  L.  Forrest. 

0. 

New  York,  April  7,  1900. 
Received  of  Robert  L.  Forrest  four  thou- 
sand ($4,000)  in  full  payment  for  yacht 
"Carmita,"  including  her  boats,  launch-ten- 
der, spars,  sails,  and  complete  interior  and 
deck  nttings  to  put  her  in  full  .commission, 
said  boat  and  appurtenances  above  men- 
tioned to  be  delivered  at  once  to  you. 

W.  K.  Vanderbilt,  Jr., 
By  Gardiner  &  Cox,  Yacht  Agents. 
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The  averments  of  the  answer,  so  far  as 
material  to  the  decision  of  this  appeal,  are 
as  follows: 

"First.  This  claimant  and  respondent  de- 
nies that  the  libel lant  is  the  true  and  law- 
ful o^vner  of  the  said  naphtha  launch.    .    .    . 

^'Second.  This  claimant  denies  that  pos- 
session of  the  said  naphtha  launch  has  been 
^Tongfully  withheld  from  the  libellant  by 
the  claimant^  Robert  L.  Fon-est,  since  on  or 
about  the  1st  day  of  May,  1900. 

"Third.  It  is  true  as  averred  in  the  third 
paragraph  of  the  libel  in  this  cause,  that  this 
claimant,  the  said  Robert  L.  Forrest,  claims 
title  to  the  said  naphtha  launch;  but  it  is 
not  true,  as  averred  in  the  said  libel,  that 
the  said  Robert  L.  Forrest's  claim  of  title  is 
entirely  invalid  and  insufficient.  Nor  is  it 
true,  as  averred  in  the  said  libel,  that  there 
was  no  sale,  either  in  law  or  in  fact,  of  the 
said  naphtha  launch  to  the  said  Robert  L. 
Forrest.  As  is  hereinafter  set  forth,  this 
claimant's  title  to  the  said  naphtha  launch 
is  derived  from  an  unimpeachable  sale  there- 
of by  the  accredited  agenta  of  the  libellant 
and  is  complete. 

"Fourth.  The  averment  in  the  fourth  par- 
agraph of  the  said  libel  as  to  the  sale  of  the 
yacht  *Carmita'  bv  the  libellant  through  his 
agents,  Gardiner  t  Cox,  is  incorrect  and  mis- 
leJBuling,  and  is  untrue  so  far  as  it  fails  to  de- 
scribe the  real  nature  of  the  transaction  be- 
tween said  agents  and  this  claimant.  The 
true  character  of  the  said  transaction,  cov- 
ering a  sale  of  the  said  yacht  with  the  said 
naphtha  launch,  is  hereinafter  fully  set 
forth.  ...  It  is  true  that  the  said 
naphtha  launch  was  likewise  at  Newport,  but 
this  claimant  denies  the  averment  that  the 
said  naphtha  launch  in  no  way  belonged  to, 
nor  was  appurtenant,  nor  was  a  tender  to 
the  yacht  'Carmita.'  ...  In  point  of 
fact,  the  said  yacht  'Caimita'  was  designed, 
constructed,  and  has  been  used  as  a  racing 
yacht,  and  with  such  object  in  view,  when  in 
racing  trim,  there  is  no  adequate  provision 
but  for  one,  or  at  the  most  two,  light  boats 
in  compliance  merely  with  the  requirements 
of  the  law.  While  it  is,  undoubtedly,  true 
that  a  naphtha  launch  of  the  size  of  the 
naphtha  launch  libelled  in  this  proceeding 
could  not  be  hoisted  on  the  deck  of  the  yacht 
'Onrmita,'  it  is  still  the  fact  that  it  is  the 
custom  for  such  yacht  to  have  su<;h  a  naph- 
tha launch  as  a  tendei*  in  its  service.  So 
that  the  difficulty  or  impoesibilty  of  hoisting 
the  said  naphtha  launch  on  board  is  not  a 
drcumstauce  that  could  enter  into  the  oon- 
fiideration  of  the  question  whether  the  said 
naphtlia  launch  would  be  an  appurtenance  of 
the  said  yacht  'Carmita;'  which  question, 
however,  could  only  be  considered  in  the  ab- 
eeoce  of  the  written  contract  between  the  li- 
bellanit's  agents  and  the  claimant,  and  here- 
inafter fully  set  forth,  specifically  convey- 
ing the  said  naphtha  launch  to  this  claim- 
ant 

"Fifth.  The  averment  in  the  fifth  para- 
graph of  the  said  libel  that  Gardiner  &  Cox 
were  agents  to  sell  the  said  yacht  'Carmita' 
this  claimant  admits  to  be  true.  Subse- 
quent allegations  in  said  fifth  paragraph  to 
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the  effect  that  'libellant  had  in  no  respect 
authorized  or  instructed  his  agents  to  sdl 
the  naphtha  launch  and  they  had  in  fact  no 
authority  whatsoever  from  the  libellant  to 
sell  said  launch,'  this  claimant  respectfully 
fiubmits  that  he  is  advised  the  same  are  ir- 
rele^'ant,  immaterial,  and  incompetent,  in 
the  absence  of  any  averment  by  the  libellant 
that  this  claimant  had  previous  to  the  said 
sale  notice  of  any  want  of  authority  on  the 
part  of  the  said  agents,  Gardiner  &  Cox,  tO' 
sell  the  said  naphtha  launch.  This  claimant 
expressly  denies  that  there  was  no  mention 
of  the  said  launch  in  the  contract  of  sale 
whereby  the  said  Robert  L.  Forrest  pur- 
chased the  yacht  'Carmita'  from  libellant 
through  his  agents;  and  he  further  deniea- 
tliat  the  said  contract  of  sale  is  contained  in 
two  letters  marked  *A' and  *B,' copies  of  which 
are  made  part  of  the  said  libel.  The  real 
contract  of  sale  is  embodied  in  three  writ- 
ings marked  *A,'  'B'  and  *C,*  copies  of  which 
are  made  a  part  of  the  said  libel.  In  the- 
paper  maiked  *C,'  signed  by  Grardiner  &  Cox, 
agents  of  the  libe]laii>t,  the  'launch  tender' 
expressly  designated,  aa  admitted  distinctly 
in  the  sixth  paragraph  of  the  libel  in  thi» 
cau«e,  is  the  'naphtha  launch'  libelled  in  thia 
proceeding. 

"Sixth.  The  averments  of  the  sixth  |>ara> 
graph  of  the  said  libel  are  only  partially^ 
true,  so  far  as  they  set  up  the  consummation 
of  the  negotiations  on  April  7,  1900,  between 
this  claimant  and  the  agents  of  libellant; 
but  they  fail  to  set  forth  the  fact  that  the 
dictation  of  the  said  paper  *C,'  called  by  the 
libellant  a  'receipt,'  was  done  by  this  claim- 
ant at  the  express  request  of  the  said  agents,. 
Gardiner  &  Cox,  in  the  office  of  the  said 
agents,  No.  1  Broadway,  in  the  city  of  New 
'iuirk.  The  said  'receipt'  was  typewritten  by 
an  employee  of  the  said  Gardiner  &  Cox,, 
agents  of  the  libellant,  and  thereupon  sub- 
mitted by  such  employee  to  Mr.  Cox,  of  the 
said  firm,  who,  after  carefully  examining  the 
same,  directed  the  addition  of  the  affix  'Jr.' 
to  Mr.  Vanderbilt's  (the  libellant)  name; 
and  the  said  Cox  thereupon  signed  the  said 
paper  in  the  firm  name  of  Gardiner  &  Cox,, 
as  agents  of  William  K.  Vanderbilt,  Jr.,  aa 
appears  by  the  copy  thereof  marked  *C'  and 
made  a  part  of  the  Ubel;  and  the  averment 
of  the  said  sixth  paragraph  of  the  said  libel, 
that  the  said  'receipt*  was  improvidently 
signed  by  the  said  agents  without  noticing^ 
tlie  word  iaunch'  was  contained  therein,  thia 
claimant  avers  is  wholly  untrue.  As  to  thia 
averment  and  the  concluding  averment  of 
the  said  sixth  paragraph  of  the  libel,  to  the 
effect  that  the  said  'receipt'  was  signed  with- 
out the  authority,  knowlejlge,  or  consent  of 
libellant,  this  claimant  respectfully  submita 
that  he  is  advised  that  they  are  immaterial, 
irrelevant,  and  incompetent,  there  being  no 
allegation  that  notice  of  any  such  want  of 
authority  was  had  by  this  claimant  previou.* 
to  the  sale  of  the  said  naphtha  launch. 

"Seventh.  It  is  true,  as  averred  in  the  sev- 
enth paragraph  of  the  said  libel,  that  the 
said  Robert  L.  Forrest  upon  presentation  of 
the  said  'receipt,'  at  the  Newport  Ship  Yard,, 
received  and  took  away  the  yacht  'Carmita'' 
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«iid  the  said  naphtha  launch.  This  claim- 
ant further  avers  that  this  was  in  the  exer- 
<:ise  of  his  legal  right  to  the  ownership  of 
the  said  yacht  and  launch  in  accordance  with 
the  stipulations  and  effect  of  the  contract 
between  this  claimant  and  the  libellant 
through  his  agents  as  expressed  in  the  said 
pa^r  writing  or  'receipt  of  April  7,  1900. 
This  claimant  emphatically  denies  that  the 
«aid  naphtha  launch  was  delivered  to  him 
without  authority  from  the  libellant  or  any- 
•one  in  his  behalf;  and  he  respectfully  sub- 
mits the  circimistances  already  set  forth 
which  preceded  and  attended  the  execution 
of  the  paper  writing  or  'receipt'  of  April  7, 
1000,  marked  *C,*  as  well  as  the  facts  here- 
inafter set  forth,  in  support  of  this  denial. 
This  claimant  further  deniesi  that  he  was  in- 
formed by  Gardiner  &  Ciox,  or  by  anyone  be- 
fore takiug  the  launch,  that  the  libellant  re- 
pudiated tne  sale  of  the  launch.  Only  after 
Ais  assumption  of  his  ownership  of  the  said 
yacht  and  naphtha  launch,  and  their  removal 
to  the  city  of  Philadelphia  by  this  claimant, 
the  said  Gardiner  &  Oox,  agent,  informed 
tliis  claimant  in  writing  that  they  had  ex- 
ceeded their  authority  in  including  the 
'launch- tender,'  or  naphtha  launch,  in  the 
said  sale.  But  this  claimant  respectfully 
submits  that  he  is  advised  that  in  theabeence 
of  an  averment  that  this  claimant  was  pre- 
viously informed  of  the  exact  extent  of  au- 
thority possessed  by  the  said  agents  in  the 
premises,  an  allegation  of  vant  of  authority 
on  their  part  to  include  sucb  naphtha  launch 
is  immaterial,  irrelevant,  and  inoompetent; 
and  this  claimant  respectfully  excepts  to  this 
and  similar  a.verment8  in  the  said  libel  con- 
tained touching  such  want  of  authority. 

"Eighth.  This  claimant  admits  that  de- 
mand has  been  made  upon  him  to  surrender 
possession  of  the  said  naphtha  launch,  and 
that  he  has  refused  so  to  do;  but  the  daim- 
ant  respectfully  submits  that  he  is  advised 
that  the  averment  that  the  naphtha  launch 
was  delivered  to  him  without  knowledge  and 
consent  of  the  libellant  is  inunaterial,  irrele- 
vant, and  incompetent,  in  the  absence  of  an 
averment  that  the  claimant  had  notice  and 
knowledge  previous  to  the  sale  of  the  alleged 
want  of  autiiority  on  the  part  of  the  libel- 
lant's  agents  to  make  the  sale  of  the  said 
naphtha  launch. 

"Eleventh.  In  addition  to  the  facts  set 
forth  in  the  foregoing  paragraphs  of  the 
claimant's  answer  in  this  cause,  he  further 
alleges  as  follows:  The  said  Gardiner  & 
Cox  are,  and  have  been  for  a  long  time,  en- 
gaged in  the  business  of  selling  yachts  and 
other  vessel  property  on  commission  for  the 
respective  owners  thereof,  and  are  known  ac- 
cording to  the  printed  title  on  their  letter- 
heads and  business  papers  as  Naval  Archi- 
tects, Engineers,  and  Yacht  Brokers.  As  ad- 
mitted by  the  said  libellant  t^ey  were  his 
agents  for  the  sale  of  the  yacht  'Carmita;' 
and  all  of  the  claimant's  dealings  and  nego- 
tiations with  said  Gardiner  &  Cox  were  upon 
the  justifiable  assumption  that  every  act 
within  the  scope  of  their  authority  as  such 
agents  would  completely  and  irrevocably 
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bind  their  principal,  the  said  libellant. 
After  agreeing  with  the  said  Gardiner  &  Cox, 
the  libellant's  agents  in  the  city  of  New 
York,  to  purchase  the  yacht  'Oarmita,'  'sub- 
ject to  my  inspection  being  satisfactory,'  and 
upon  the  further  expressed  conditions  that 
'you'  (the  said  agents)  'will  be  able  to  fur- 
nish a  complete  inventory  of  everything' 
belonging  to  'Carmlta,'  as  is  set  forth  in 
claimant's  letter  marked  'B'  attached  to  the 
libel;  this  claimant  on  April  5,  1900,  pro- 
ceeded to  Newport,  Rh^de  Island,  to  inspect 
the  said  yacht  and  appurtenances.  Wnile. 
there,  this  claimant  learned  from  various 
creditable  persons  that  the  said  naphtha 
launch  or  'launch-tender,'  as  it  was  more 
generally  known,  had  been  employed  as  a 
tender  to  the  said  yacht  'Carmita,'  and  was 
generally  known  and  designated  as  the 
'  "Camiita's"  launch-tender,'  and  was  also 
considered  in  the  waters  of  Newport  and 
the  vicinity  as  an  indispensable  appurte- 
nance to  the  yacht  The  yacht  'Carmita'  has 
a  draught  of  11  feet  4  inches,  making  it  im- 
possible in  nearly  every  instance  for  the  ves- 
sel to  effect  any  anchorage  that  is  not  a  com- 
paratively gi'eat  distance  from  shore;  and 
the  said  naphtha  launch  is,  consequently,  an 
absolute  necessity  to  the  said  yacht.  With- 
out said  7iaphtha  launch  the  yacht  itself 
would  be  deprived  of  much  of  its  utility  and 
serviceability,  its  salability  impaired  and 
its  value  correspondingly  diminished.  Where- 
fore this  claimant  after  he  promised  inspec- 
tion by  him  of  said  yacht,  and  as  previously 
intimated  by  him,  after  an  examination  by 
him  of  'everything  belonging  to  the  "Car- 
mita" '  upon  definitely  ascertaining  that  the 
said  naphtha  launch  was  a  natural  and  in- 
dispensable appurtenance  of  the  'Carmita/ 
this  claimant  Feturned  to  the  city  of  New 
York,  and  proceeding  to  the  office  of  Gardi- 
ner &  Cox^  the  libellant's  said  agents,  con- 
summated the  negotiations  between  them 
and  himself,  as  already  hereinbefore  set 
forth,  by  dictating,  at  the  express  request  of 
the  said  Gardiner  &  Cox,  as  accredited 
agents  of  the  libellant,  on  April  7,  1900,  the 
pa|jer  'C  attached  to  the  said  libel;  and 
which  is  the  incontrovertible  evidence  of  the 
contract  between  libellant  and  this  claim- 
ant.*' 

The  grounds  of  exception  of  the  libellant 
to  the  answer  are  as  follows : 

"First.  Because  the  respondent  does  not 
aver  that  the  firm  of  Gardiner  &  Cox,  in  said 
answer  mentioned,  had  authority  to  sell  the 
said  naphtha  launch. 

"Second.  Because  the  respondent  does  not 
deny  that  the  said  Gardiner  &,  Cox  exceeded 
their  authority  in  selling  the  said  naphtha 
launch. 

"Third.  Because  the  respondent  does  not 
aver  any  usage  or  custom  by  which  naphtha 
launches  pass  as  tenders  or  appurtenances 
upon  sale  of  a  yacht. 

"Fourth.  Because  the  respondent  admits 
that  the  contract  of  sale  for  the  yacht  'Car- 
mita' was  completed  before  he  even  knew  of 
the  existence  of  the  said  naphtha  laimch. 

"Fifth.  Because  the  only  averments  of 
the  said  answer  to  show  that  the  said  naph- 
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tha  launch  was  in  law  and  in  fact  an  ap- 
purtenance of  the  said  yacht  'Carmita'  are 
the  statements  of  'various  creditable  persons' 
at  Newport  not  averred  or  shown  to  have 
any  authority  to  speak  upon  the  subject,  or 
to  have  any  knowledge. 

"Sixth.  Because  the  respondent  avers  that 
the  said  launch  is  a  necessity  to  said  yacht, 
because  the  latter  was  obliged  to  anchor  at 
some  distance  from  the  shore,  although  it  is 
admitted  that  the  said  yacht  is  provided 
with  row  boats. 

"Seventh.  Because  the  said  respondent  has 
not  well  and  sufficiently  answered  the  va- 
rious articles  of  the  libel,  and  has  entirely 
e^'^aded  the  same  and  neglected  to  give  any 
legal  or  sufficient  answer  thereto." 

The  answer  does  not  deny  that  the  libel- 
lant  prior  to  and  until  the  sale  of  the  yacht 
Carmita  to  Forrest  was  the  owner  of  the 
naphtha  launch.  In  fact  Forrest  lays  claim 
to  the  launch  under  Vanderbilt.  The  an- 
swer avers  that  "this  claimant's  title  to  the 
said  naphtha  laimch  is  derived  from  an  un- 
impeachable sale  thereof  by  the  accredited 
agents  of  the  libellant,  and  is  complete." 
The  substantial  questions  raised  by  the  as- 
signments of  error  are  two:  (1)  Whether 
the  launch  was  an  appurtenance  of  the  yacht, 
and,  as  such,  passed  in  ownership  to  Forrest 
upon  the  sale  to  him  of  the  yacht ;  and  ( 2 ) 
wnether,  if  the  launch  cannot  be  treated  as 
such  appurtenance,  title  to  it  was  acquired 
by  Forrest  under  the  express  terms  of  the 
written  instrument  or  receipt  of  April  7, 
1900.  The  libel  admits  that  Gardiner  &  Cox 
were  agents  of  the  libellant  for  the  sale  of 
the  yadit,  and  that  it  was  sold  by  the  libel- 
lant through  those  agents  to  Forrest.  The 
authority  to  sell,  if  not  in  terms  extending 
to  appui-tenances,  by  implication  included 
appurtenances  as  well  as  the  yacht  itself. 
But,  without  attempting  to  define  the  essen- 
tial nature  of  an  appurtenance  of  a  vessel, 
we  are  clearly  of  opinion  that  the  launch 
was  not  an  appurtenance  of  the  yacht.  It 
was  not  and  could  not  be  carried  by  the 
yacht,  and  did  not  accompany  it  on  its  trips 
or  voyages.  It  did  not  constitute  part  of 
the  yacht's  outfit,  nor  was  its  use  in  connec- 
tion with  the  yacht,  though  doubtless  con- 
venient and  desirable,  in  any  legal  sense  nec- 
essary to  the  attainment  of  the  objects  for 
which  the  latter  was  employed.  The  libel 
avers  that  the  launch  "in  no  way  belonged 
to,  was  appurtenant  to,  nor  was  a  tender  to 
the  yaoht."  The  answer,  it  is  true,  express- 
ly denies  this  averment  and  allies  that  "it 
is  the  custom  for  such  a  yacht  to  have  such 
a  naphtha  launch  as  a  tender  in  its  service;" 
that  "this  claimant '  learned  from  various 
creditable  persons  that  the  said  naphtha 
launch  .  .  .  had  been  employed  as  a  ten- 
der to  the  said  yacht  'Carmita,'  and  was  gen- 
erally knowu  and  designated  as  the  '  "Car- 
mitaV'  launch-tender;'  and  was  also  consid- 
ered in  the  waters  of  Newport  and  the  vicin- 
ity as  an  indispensable  appurtenance  to  the 
yacht;"  that  owing  to  the  fact  that  by  rea- 
son of  its  draught  the  yacht  is  unable  to  an- 
chor near  shore  the  launch  is  "an  absolute 
necessity  to  the  said  yacht;"  and  that  the 
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claimant  "upon  definitely  ascertaining  that 
the  said  naphtha  launch  was  a  natural  tLod 
indispensable  appurtenance  of  the  'Carmita^ 
.  .  .  consummated  the  negotiati(Mis,"  etc* 
These  allegations  fall  far  &ort  of  a  sub- 
stantive affirmative  averment  of  the  exist- 
enoe  of  a  particular  custom  or  usage,  witb 
reference  to  which  the  sale  was  effected,  rec- 
ognizing the  launch  as  an  appurtenance  of 
the  yacht.  Nor  does  the  answer  sufficiently 
meet  tJie  averment  of  the  libel  that  the 
launch  was  not  such  appurtenance.  While 
it  contains  a  categorical  denial  of  this  aveW 
meut,  it  nevertheless  admits  facts  which  com. 
pel  us  to  hold,  as  matter  of  law,  that  the 
launch  was  not  an  appurtenance  of  the 
yacht,  and  that  title  to  it  did  not  pass  to 
Forrest  as  incident  to  the  sale  to  him  of  the 
latter  vessel.  We  are  thus  brought  to  the 
question  whether  Forrest  acquirtMl  title  to 
Uie  launch  imder  the  written  instrument  or 
receipt  of  April  7,  1900.  The  letter  of 
March  28,  1900,  of  Gardiner  &  Cox  to  Neafie- 
Whitaker  stated  that  "Mr.  W.  K.  Vander- 
bilt, Jr.,  has  accepted  'your  offer  for  your 
friend  of  $4,000  for  the  'Carmita,'  subject  to 
her  being  sound  and  in  good  condition." 
Forrest  in  his  reply  to  the  above-mentioned 
letter  said :  "I  understand  that  my  offer  of 
$4,000  for  'Carmita,'  subject  to  my  inspec- 
tion being  satisfactory,  has  been  accepted. 
Owing  to"  press  of  business,  I  will  be  unable 
to  get  away  from  here  until  after  the  middle 
of  the  coming  week,  when  I  will  be  in  New 
York  and  go  from  there,  with  my  skipper^ 
to  Newport  to  see  the  boat  I  trust  that  we 
can  have  the  transaction  entirely  settled 
witliout  any  CTeat  delay.  ...  I  trust 
that  you  will  be  able  to  furnish  a  complete 
inventory  of  everything  to  'Carmita,' "  etc. 
It  appears  from  the  answer  that  it  was  only 
after  this  correspondence  that  Forrest  first 
learned  that  the  launch  "had  been  employed 
as  a  tender  to  the  said  yacht  'Carmita/ " 
Having  ascertained  this  fact  he  went  to  the 
office  of  Gardiner  &  Cox  and  "consummated 
the  negotiations  between  them  and  himself, 
as  already  hereinbefore  set  forth,  by  dictat- 
ing, at  the  express  request  of  the  said  Gar- 
diner ^  Cox,  as  accredited  agents  of  the  li- 
bellant, on  April  7,  1900,  the  paper  'C*  at- 
tached to  the  said  libel."  This  paper  is  the 
receipt  for  $4,000  from  Forrest  "in  full  pay- 
ment for  the  yacht  'Carmita,'  including  her 
boats,  launch-tender,  spars,  sails,  and  com- 
plete interior  and  decK  fittings  to  put  her 
in  fvll  commission."  The  "launch-tender" 
mentioned  in  the  receipt  is  the  naphtha 
launch  in  suit  The  libel  avers  that,  while 
the  libellant  had  authorized  and  instructed 
Gardiner  &  Cox  to  sell  the  yacht,  he  "had  in 
no  respect  authorized  or  instructed  them  to 
sell  the  naphtha  launch,  and  they  had  in 
fact  no  authority  whatsoever  from  the  libel- 
lant  to  sell  said  launch."  The  answer  con- 
tains no  denial  of  this  averment  Its  truth 
is  practically  admitted  by  the  claimant  who 
states  that  it  is  "irrelevant,  immaterial,  and 
incompetent,  in  the  absence  of  any  averment 
by  the  libellant  that  this  claimant  had  pre- 
vious to  the  said  sale  notice  of  any  want  of 
authority  on  the  part  of  the  said  agents. 
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Gardiner  &  Cjox,  to  sell  the  eaid  naphtha 
launch/'  The  libel  further  avers  with  ref- 
erence to  the  receipt  of  April  7,  1900,  that 
"said  receipt  without  the  authority,  knowl- 
edge,  or  consent  of  libellant  who  had  author- 
ized his  said  agents  to  sell  the  yacht  'Oar- 
mita'  only,  was  improvidently  signed  by 
them  without  noticing  that  the  word  'launch' 
was  contained  therein."  The  claimant  de- 
nies that  the  paper  was  improvidently  signed 
by  Qardiner  &  Cox  witiiout  noticing  the  pres- 
ence of  the  word  "launch/'  but  practically 
admits  the  truth  of  the  allegation  of  the 
want  of  authority  on  their  part,  saying  that 
"as  to  this  averment  and  the  concluding 
averment  ...  to  the  effect  that  the 
said  'receipt*  was  signed  without  the  author- 
ity, knowledge,  or  oonsent  of  libellant,  this 
claimant  respectfully  submits  that  he  is  ad- 
vised that  they  are  immaterial,  irrelevant, 
and  incompetent,  there  being  no  allegation 
that  notice  of  any  such  want  of  authority 
wa.<i  had  by  this  claimant  previous  to  the  sale 
of  the  said  naphtha  launch."    It  is  not  dis- 

C'ed  in  the  answer  that  Gardiner  &  Cox 
not  in  fact  been  authorized  by  the  libel- 
lant to  sell  the  launch,  and  that  the  receipt 
wa«  signed  by  them  without  authority  from 
him.  They  were  agents  poesessing  only  a 
special  and  limited  authority  to  sell.  Au- 
thority to  sell  one  vessel  cannot  of  itself  op- 


erate as  authority  to  sell  another;  and  the 
pleadings  do  not  show  that  the  libellant  in 
any  manner  held  Gardiner  &  Ck>x  out  to  the 
public  or  to  Forrest  as  having  authority  to 
sell  the  launch.  Neither  their  actual  au- 
thority nor  their  undertaking  to  sell  the 
yacht  could  clothe  them  with  apparent  au- 
thority to  sell  the  former  vessel.  Such  ap- 
parent authority  could  not  arise  fr<Mn  the 
wrongful  or  unauthorized  act  itself.  Nor  do 
the  pleadings  disclose  ratification,  acquies- 
cence, laches,  bad  faith,  or  any  other  conduct 
on  tjhe  part  of  the  libellant  of  such  charac- 
ter as  to  preclude  him  from  disputing  the 
existence  of  authority  on  the  part  of  Gardi- 
ner &  Cox  to  sell  the  launch.  The  conten- 
tion of  the  claimant  involves  the  propositiott 
that  because  they  had  been  authorized  by  the 
libellant  to  sell  the  yacht  the  law  clothed 
them  with  power  to  bind  him  by  undertak- 
ing to  sell  on  his  account,  and  without  hi» 
authority,  the  launch  to  a  third  person  hav- 
ing no  notice  of  such  lack  of  authority.  But 
this  position  clearly  is  untenable.  What- 
ever claim  Forrest  may  have  against  Gardi- 
ner &  Cox,  he  acquired  through  them  no  title 
to  the  launch  or  right  to  its  possession.  It 
is  unnecessary  to  consider  in  detail  the  as- 
signments  of  error. 

The  decree  of  the  court  l^low  is  affirmed. 
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V. 

John  G.  LONSDALE,  Receiver,  etc.,  of  Little 
Rock,  Hot  Springs,  &  Texas  Railroad  Com- 
pany et  al. 

(107  Fed.  585.) 

A  la^fvyer  emploired  by  a  railroad  com- 
pany on  a  yearly  salary  payable  monthly  is 
not  a  laborer  or  employee  within  the  mean- 
ing of  those  terms  In  a  statute  giving  a  pref- 
erence to  the  payment  of  wages  or  salaries  of 
such  persons  out  of  the  assets  of  insolvent 
corporationa 

(April  4,  1001.) 

APPJBIAL  by  intervener  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Arkansas  disal- 
lowing his  claim  for  preference  out  of  the 
aaaets  of  the  insolvent  corporation.  Af- 
firmed. 
The  facte  are  stated  in  the  opinion. 
Argued  before  Caldwell  and  Sanborn,  Oir- 
euit  Judges,  and  Adams,  District  Judge. 

KOTB. — ^The  cases  as  to  preferences  of  at- 
tomeys  as  employees  will  be  found  among  oth- 
ers in  a  note  to  Tod  v.  Kentucky  Union  R.  Co. 
(C.  C.  App.  6th  C.)  18  L.  R.  A.  305. 

On  the  question  of  who  are  labbrers,  em- 
ployees, or  servants  within  statutes  giving  them 
preferences,  see  also,  in  this  series,  the  later 
case  Of  Lewis  v.  Fisher  (Md.)  26  L.  R.  A.  278. 
62  L.  R.  A. 


Messrs.  George  6.  I«atta,  pro  se,  and 
Thomas  A.  Warren,  for  appellant: 

The  employee  is  the  correlative  of  the  em- 
ployer. Keither  term  is  restricted  to  any 
particular  employment  or  service.  To  em- 
ploy is  to  engage  or  use  another  as  an  agent 
or  substitute  in  transacting  business  or  in 
the  performance  of  some  service. 

Oumey  v.  Atlantio  d  G.  W.  R.  Co,  ^ 
Thomp.  &  C.  453,  58  N.  Y.  371;  Krcuuser  v. 
Ruckel,  17  Hun,  465;  People  ex  rel,  Satterlee^ 
V.  Board  of  Police,  75  N.  Y.  41;  Stone  y\ 
Umied  States,  3  Ot.  CI.  262. 

An  attorney  is  an  employee. 

(rumey  v.  Atlantic  d  G.  W.  R.  Co.  58  N. 
Y.  358. 

The  police  of  the  capitol  are  employees  in 
the  office  of  the  commissioner  of  public  build- 
ings. 

Malloi^'s  Case,  3  Ct  CI.  267 ;  Stone's  Case,. 
3  Ct.  CI.  260. 

"Employee"  is  a  broader  word  than  "la- 
borer." 

See  Conlee  Lumber  Co.  v.  Ripon  Lumber 
d  Mfg.  Co.  66  Wis.  481,  29  N.  W.  285;  Well» 
V.  South€7-n  Minnesota  R.  Co.  1  McCrary,  18,. 
1  Fed.  €70;  United  States  v.  Morris,  14  Pet. 
476,  10  L.  ed.  548;  3  Wood,  Railroads,  Mi- 
nor's ed.  pp.  1990-1993. 

The  statute  is  to  be  liberally  construed,, 
because  it  imposes  no  new  liabilities. 

Black's  Appeal,  8  Mich.  621,  47  N.  W.  342 : 
Palmer  v.  Van  Santvoord,  163  N.  Y.  612,  3S 
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L.  R.  A.  402,  47  N.  E.  916;  Louisville,  E.  d 
^i.  L.  R.  Co.  V.  Wilson,  138  U.  S.  601,  34  L. 
■«f.  1023,  11  ^up.  Ct  Rep.  405;  Benick  v. 
Ludington,  16  W.  Va.  392. 

Messrs.  S.  R.  Cookrill  and  Ashley 
Cookrill,  for  appellees: 

An  attorney  at  law  is  not  an  employee 
within  the  meaning  of  the  statute. 

Lewis  V.  Fisher,  80  Md.  139,  26  L.  R.  A. 
278,  3u  Atl.  008;  American  Casualty  Ins, 
Co.'s  Case,  82  Md.  538,  suh  nom,  Boston  d  A. 
R.  Co.  V.  MiTcantilc  Trust  d  D.  Co.  38  L.  R. 
A.  97,  34  Atl.  778;  Bristor  v.  Smith,  158  N. 
Y.  167,  63  N.  E.  42;  Re  Stryker,  158  N.  Y. 
526,  53  N.  E.  525 ;  Bristor  v.  Kretz,  22  Misc. 
65,  49  N.  Y.  Supp.  404;  Louisville,  E.  d  8t. 
L.  R.  Co.  V.  Wilson,  138  U.  S.  501,  34  L.  ed. 
1023,  11  Sup.  Ct.  Rep.  405;  Wells  v.  South- 
ern Minnesota  R.  Co.  1  MeCrary,  18,  1  Fed. 
270;  3  Thomp.  Corp.  §  3145. 

The  law  undeir  consideration  is  in  pa*^ 
materia  with  mechanics'  lien  laws,  and  par- 
ticularly with  the  statute  giving  a  lien  to 
^'every  mechanic,  builder,  artisan,  workman 
or  other  person"  who  facilitates  the  opera- 
tion of  a  railway. 

Sandels  &  Hill's  Digest,  §  6251 ;  Re  Stry- 
ker, 158  N.  Y.  526,  53  N.  E.  525;  Vane  v. 
Ncu?comhe,  132  U.  S.  220,  33  L.  ed.  310,  10 
Sup.  Ct.  Rep.  60;  Sutherland,  Stat.  Constr. 
S288. 

The  policy  of  the  law  last  mentioned  was 
evidenced  by  the  enumeration  of  the  "me- 
chanic, builder,  artisan,  workman,  laborer, 
or  other  person,"  just  as  the  policy  of  the 
present  law  is  evidenced  by  the  enumeration 
of  'Uaboiers  and  employees." 

Tucker  v.  St.  Louis,  I.  M.  d  8.  R.  Co.  69 
Ark.  84,  20  S.  W.  375;  Little  Rock,  H.  S.  d 
T.  R.  Co.  V.  Spencer,  65  Ark.  183,  42  L.  R  A. 
334,  47  8.  W.  196. 

The  general  attorney,  who  is  a  stockholder 
and  director  of  the  corporation,  cannot  be 
said  to  belong  to  "the  defenseless  class  of 
pel  sons"  mentioned  in  the  statute. 

Re  OruhbS'Wiley  Gi'ocery  Co.  96  Fed. 
183;  Re  Carolina  Cooperage  Co.  96  Fed. 
950;  lAltle  Rock,  H.  S.  d  T.  R.  Co.  v.  Spenr 
cer,  66  Ark.  183,  42  L.  R.  A.  334,  47  S.  W. 
190;  Dodson  v.  Fletcher,  24  C.  C.  A.  69,  49 
U.  S.  App.  01,  78  Fed.  214. 

A  lawyer,  as  such,  does  not  engage  in  the 
railway  business  at  all.  His  connection 
with  Uie  company  is  only  collateral  to  the 
•corporate  business. 

Bristor  v.  Kretz,  22  Misc.  55,  46  N.  Y. 
Supp.  404. 

The  statute  must  be  strictly  construed. 

Dano  V.  M.  O.  d  R.  R.  R.  Co.  27  Ark.  664; 
Approved  in  Van  Etten  v.  Cook,  54  Ark.  622, 
10  S.  W.  477 ;  England  v.  Thomas,  64  Ark. 
662,  Appx.  42  S.  W.  1147;  Basham  v.  Toors, 
51  Ark.  301),  11  S.  W.  282;  Flournoy  v. 
Shelion,  43  Ark.  169;  Tucker  v.  St.  Louis, 
I.  M.  d  S.  R.  Co.  69  Ark.  81,  26  S.  W.  375; 
People  v.  Remington,  45  Hun,  329;  Palmer 
v.  Van  Santvoord,  153  N.  Y.  612,  38  L.  R.  A. 
402,  47  N.  E.  915. 

All  doubts  are  resolved  in  favor  of  "a 
fnore  restricted  construction"  of  the  statute, 
62  L.  R.  A. 


because  it  "creates  an  exception  in  the  equal 
distribution  of  the  assets  of  an  insolvent  cor- 
poration." 

Re  Stryker,  158  N.  Y.  526,  63  N.  E.  525. 

Caldwell,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

In  an  equity  suit  in  which  Johnson  and 
Hansen  were  complainants,  and  the  Little 
Rock,  Hot  Springs,  &  Texas  Railroad  Com- 
pany, an  Arkansas  oorporaticm,  was  defend- 
ant, a  receiver  was  appointed  to  wind  up  the 
affairs  of  the  railroad  company,  which  was 
insolvent.  G.  G.  Latta,  the  appellant,  in- 
tervened, asserting  a  claim  against  the  rail- 
road company  for  $4,705.25,  and  interest,  for 
salary  due  him  as  an  attorney  for  the  oorpo- 
ration  prior  to  the  appointment  of  the  re- 
ceiver. The  court  allowed  the  claim,  but  re- 
fused to  give  it  preference  over  the  secured 
debts  of  the  company.  The  oourt's  refusal 
to  give  preference  to  the  appellant's  claim 
raises  the  only  question  involved.  The  ap- 
pellant bases  his  claim  to  a  preference  sole- 
ly on  §§  1425  and  1426  of  Sandele  &  Hill's 
Digest  of  the  Statutes  of  Arkansas,  which 
read  as  follows:  "Sec  1425.  No  prefer- 
ence shall  be  allowed  among  the  creditx>rs  of 
insolvent  corporations,  except  for  the  wages 
and  salaries  of  lal>orers  and  employees. 

"Sec.  1426.  Any  creditor  or  stockholder 
of  any  insolvent  corporation  ntiay  institute 
proceedings  in  the  chancery  court  for  the 
winding  up  of  the  affairs  of  such  corpora- 
tions, and  upon  such  application  the  court 
shall  take  charge  of  all  the  assets  of  such 
corporation  and  distribute  them  equally 
among  the  creditors  after  paying  the  wages 
and  salaries  due  laborers  and  employees." 

A  lawyer  employed  by  a  railroad  company 
on  a  yearly  salary,  payable  monthly,  is  not 
a  laborer  or  employee,  within  the  meaning 
of  the  sections  quoted.  Cent.  Diet,  title 
Wage;  Lewis  v.  Fisher,  80  Md.  139,  26  L. 
R.  A.  278,  30  Atl.  608;  American  Casualty 
Im.  Co.*s  Case,  82  Md.  638,  566,  sub  nom. 
Boston  d  A.  R.  Co.  v.  Mercantile  Trust  d  D. 
Co.  38  L.  R.  A.  97,  34  Atl.  778;  Bristor  v. 
Smith,  158  N.  Y.  157,  63  N.  E.  A2;  Re  Stryk- 
er, 168  N.  Y.  626,  530,  63  N.  E.  525;  Bristor 
V.  Kretz,  22  Misc.  66,  49  N.  Y.  Supp.  404; 
Vane  v.  Kewcomhc,  132  U.  S.  220,  237,  33  L. 
ed.  310,  316,  10  Sup.  Ct.  Rep.  60;  Louisville, 
E.  d  St.  L.  R.  Co.  V.  Wilson,  138  U.  S.  601, 
505,  34  L.  ed.  1023,  1025,  11  Sup.  Ct  Rep. 
405;  3  Thomp.  Corp.  §  3145. 

It  is  very  generally  believed  that  corpora- 
tion lawyers  have  the  opportunity,  and  are 
quite  able  and  capable,  of  taking  care  of 
themselves  when  their  clients  fail,  and  stat- 
utes of  the  character  quoted  are  not  enacted 
in  their  interest,  but  for  the  protection  of 
wage  earners  proper,  who  are  laymen,  and 
who  have  neither  the  position  nor  the  oppor- 
tunity nor  the  capacity  to  obtain  payment 
or  security  for  their  services  which  the  law 
yer  of  thfe  corporation  has. 

The  decree  of  the  Circuit  Court  is  af- 
firmed. 


Digitized  by  VjOOQIC 


1900. 


Illinois  Trust  &  Sayuigs  Bank  y.  Doud. 


4S1 


IIjLINOIS    trust    ft    SAVINGS    BANK, 
Appt., 

V, 

Levi  B.  DOUD,  InterveDer,  0t  al. 


Levi  B.  DOUD,  Appt., 

V, 

ILLINOIS    TRUST    &    SAVINGS    BANK 
et  al. 

(105  Fed.  128,  44  a  a  A.  889.) 

1.  Tbe  necessity  of  an  addition  to  tbe 
plant    of   a   street    rall'war    company 

which  l8  engaged  in  operating  a  street  rail- 
way, in  furnishing  electric  light,  and  in  fur- 
nishing steam  heat  and  power,  to  maintain 
the  railway  as  a  going  concern,  is  not  shown 
by  evidence  that  it  is  necessary  to  prevent 
the  loss  of  money  on  the  branch  of  its  busi- 
ness consisting  of  furnishing  light  to  a  muni- 
cipality. 
a.  Failure  of  a  corporation  to  exer- 
cise all  of  Its  8:ranted  povrer  is  no 
ground  for  forfeiture  of  its  franchises,  un- 
less that  requirement  is  expressly  made  by 
some  statute  or  ordinance  under  which  It  de- 
rives some  of  its  powers,  or  the  powers  are 
inseparably  connected  with  each  other. 

5.  A  prior  Hen  for  utoney  ad-vanced 
to  add  to  tl&e  plant  of  a  street  rail- 
way company  which  is  necessary  to  enable 
It  to  profitably  carry  on  the  business  of  fur- 
nishing light  to  the  municipality,  is  not  au- 
thorized by  a  clause  in  a  mortgage  of  its 
property  requiring  it  to  keep  and  observe  all 
laws  and  ordinances  relating  to  or  affecting 
its  franchises  or  privileges,  where  no  ordi- 
nance or  law  required  it  to  furnish  light,  and 
the  mortgage  expressly  forbade  it  to  suffer 
any  lien  superior  to  the  mortgage. 

4.  The  minority  of  bondholders  ••• 
oared  by  trnst  deed  on  corporate 
property  cannot  estop  the  majority  or  the 
trustee  from  contesting  a  claim  for  prior 
lien  for  money  advanced  for  additions  to  the 
plant  by  merely  suffering  the  additions  to  be 
made  with  knowledge  of  the  advances  and 
without  objection. 

n.  Use  of  Income  of  a  n&ortffaved  rail- 
iray  plant  to  pay  for  additions 
tliereto  and  to  satisfy  vendor's  liens,  pav- 
ing bonds,  and  repairs,  is  nut  a  diversion  of 
It  from  the  claims  of  one  who  advanced 
money  towards  payment  for  the  additions 
and  of  interest  on  the  mortgage,  so  as  to  give 
him  a  Hen  superior  to  that  of  the  mortgagee. 

6.  A  claim  for  money  loaned  to  pay 
Interest  on  a  mortf^age  debt  Is  inferior  in 
equity  to  the  lien  of  a  prior  mortgage,  and 
cannot  be  given  a  preference  over  it. 

7.  Ifo  priority  over  tUe  mortgragre  Is 
oreated  by  a  loan  to  a  quasi  public  mort- 
gagor upon  pledge  of  its  income,  of  money 
to  make  a  substantial  and  beneficial  addition 


to  Its  plant  and  power,  which  was  necessary 
to  enable  ic  to  maintain  the  volume  of  its 
business,  but  which  was  not  indispensable  to 
enable  it  to  continue  a  going  concern,  where 
the  mortgage  covers  property  acquired  and 
to  be  acquired  and  the  Income. 

(Oaldwelh  Ch.  J„  dissenU.) 

(November  21,  1900.) 

CROSS-APPEALS  by  mortgagee  and  inter- 
vener from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Division 
of  the  Southern  District  of  Iowa  in  a  suit 
to  foreclose  a  mortgage;  the  mortgagee  ap- 
pealing from  BO  much  as  allowed  a  preferen- 
tiai  claim  to  intervener  for  money  advanced 
to  make  additions  to  the  n  ortgaged  proper- 
ty; and  intervener  appealing  from  so  much 
as  refused  to  allow  his  claim  for  money 
loaned  to  pay  interest.  Rweraed  on  appeal 
of  mortgagee. 

Statement  b;^  Sanborn,  Circuit  Judge: 
This  appeal  involves  the  right  of  a  credit- 
or of  a  mortgagor,  a  quasi  public  corpora- 
tion, to  a  preference  in  payment  over  a  prior 
mortgagee.  On  June  15,  1892,  the  Ottum- 
wa  Electrio  Railway,  a  corporation,  engaged 
in  furnishing  steam  heat  and  power,  in  oper- 
ating a  street  railroad  by  electricity,  and  in 
fumisihing  electric  light  to  the  city  of  Otr 
tumwa,  executed  a  trust  deed,  which  will 
hereafter  be  called  a  mortgage,  to  the  Illi- 
nois Trust  &  Savings  Bank,  a  corporation, 
to  secure  the  payment  of  its  200  bonds  of 
$1,000  each,  which  were  issued  and  sold  to 
bona  fide  purchasers.  This  mortgage  cov- 
ered the  property  of  the  mortgagor,  acquired 
and  to  be  acquired,  and  its  rents,  inoome, 
and  profits.  On  March  28,  1896,  the  mort- 
gagee filed  its  bill  to  foreclose  this  mortgage, 
and  upon  its  request  a  receiver  was  appoint- 
ed on  April  14,  1806,  to  impound  the  income 
of  the  mortgagor  under  the  mortgage  for  the 
benefit  of  the  mortgagee.  No  accumulated 
income  came  to  the  hands  of  the  receiver  up- 
on his  appointment,  and  the  order  appoint- 
ing him  did  not  impose  upon  the  mortgagee 
the  payment  of  the  claim  of  the  intervener 
hereafter  mentioned  out  of  the  inoome  or  the 
proi)€rty  as  a  condition  of  this  appointment 
of  the  receiver.  On  June  15,  1896,  Levi  B. 
Doud  intervened  in  this  suit,  and  filed  his 
petition,  in  which  he  prayed  that  he  might 
have  a  lien  upon  the  income  collected  by  the 
receiver  and  upon  the  mortgaged  property 
and  its  proceeds  superior  to  that  of  the  mort- 
gagee for  the  sum  of  $11,000  and  interest, 
which  he  had  loaned  to  the  mortgagor  in 


NOTB. — For  prior  decisions  in  this  series  on 
the  question  of  forfeiture  for  nonuser,  see  Bass 
V.  Roanoke  Nav.  &  Water  Power  Co.  (N.  C.) 
19  L.  R.  A.  247;  Sugar  Trust  Case  (N.  Y.)  5 
L.  K.  A.  886 :  State  ear  rel.  Atty.  Gen.  v.  Madi- 
son Street  R.  Co.  (Wla)  1  L.  R.  A.  771; 
Wright  V.  Milwaukee  Electric  R.  &  Light  Co. 
(Wla)  36  L.  R.  A.  47. 

And  as  to  annulment  or  forfeiture  of  fran- 
chise for  misuse  or  abuse,  see  State  ew  rel. 
Sheets  v.  lit.  Hope  College  Co.  (Oh^o)  ante, 
865,  and  cases  cited  In  note  thereto. 

The  question  of  priority  as  between  railroad 
%2  L.  R.  A.  31 


mortgages  and  other  claims  Is  passed  upon  in 
this  series  in  the  cases  of  Manchester  Locomo- 
tive Works  V.  Truesdale  (Minn.)  9  L.  R.  A. 
140,  and  note;  Southern  R.  Co.  v.  Bouknight 
(C.  C.  App.  4th  C.)  30  L.  R.  A.  823  ;  St.  Louis 
Trust  Co.  V.  Riley  (C.  C.  App.  8th  C.)  30  L.  R. 
A.  456;  Green  v.  Coast  Line  R.  Co.  (Ga.)  33 
L.  R.  A.  806 ;  Whltely  v.  Central  Trust  Co.  (C. 
C.  App.  6th  C.)  34  L.  R.  A.  303;  Union  Trust 
Co.  v.  Richmond  City  R.  Co.  (Ind.)  48  L.  R.  A. 
41 ;  Central  Trust  Co.  v.  New  York  City  &  N.  R. 
Co.  (N.  Y.)  1  L.  R.  A.  260. 
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1894  and  1895  to  enable  it  to  construct  an 
addition  to  ita  pl&nt  and  to  pay  the  accruing 
interest  on  its  mortgage  debt.  The  claim  of 
tlie  interveoer  was  referred  to  a  master  in 
chancery,  who  found  that  $6,000  of  it  was 
for  money  loaned  to  pay  an  instalment  of  in- 
terest on  the  m<i-rtgage  debt,  that  $5,000  was 
loaned  to  enable  the  mortgagor  to  construct 
the  addition  to  its  plant,  and  that  the  inter- 
vener was  not  entitled  to  a  preferential  lien 
for  any  part  of  his  claim.  Exceptions  were 
filed  to  this  report,  and  the  circuit  court  held 
that  the  intervener  was  entitled  to  a  prefer- 
ential lien  for  the  $5,000  furnished  to  con- 
struct the  addition,  but  was  not  entitled  to 
such  a  lien  for  the  $0,000  loaned  to  pay  the 
interest,  and  rendered  a  decree  accordingly, 
from  which  the  mortgagee  and  intervener 
have  appealed. 

The  facts  disclosed  by  the  record  which 
are  material  to  the  issues  presented  by  these 
appeals  are  these:  The  Ottumwa  Railway, 
at  the  time  it  borrowed  this  money  of  the  in- 
tervener, was  engiiged  in  three  classes  of 
business.  It  was  operating  a  street  raihvay 
by  electrical  power,  it  was  furnishing  steam 
heat  and  power  to  customers,  and  it  was  fur- 
nishing electric  light  to  private  customers 
and  to  the  city  of  Ottumwa.  It  had  a  power 
plant  with  a  boiler  capacity  of  750  horse 
power  and  an  engine  capaucity  of  600  horse 
Dower,  and  it  had  a  lease  of  190  horse  power 
from  the  Xowa  Water  Company  for  a  rental 
of  $0,000  a  year,  which  would  expire  on 
March  1,  1805.  The  three  classes  of  business 
which  this  corporation  wa*  conducting  were 
carried  on  together  by  the  use  of  this  power, 
but  either  class  was  susceptible  of  operation 
without  the  other,  and  the  power  wnich  the 
mortgagor  could  produce  at  ita  own  plant 
was  ample  to  operate  the  railway,  to  fur- 
nish steam  heat  and  power  to  its  customers, 
and  to  furnish  electric  light  to  some,  and 
probably  to  all,  its  private  customers;  but  it 
was  not  sufficient  to  do  these  things  and  to 
furnish  light  to  the  city  in  addition.  The 
mortgagor  had  acquired  permission  from  the 
city  to  operate  the  railway  and  to  furnish 
electric  light  and  power  derived  from  other 
corporations  by  purchase.  The  permission 
to  operate  the  railway  was  a  separate  per- 
mission, granted  by  separate  ordinances; 
while  the  permission  to  erect  poles,  string 
wires,  and  to  furnish  electric  light  and  pow- 
er was  another  permit,  granted  by  distinct 
ordinances,  and  entirely  separate  from  the 
permission  to  operate  the  railway  and  to  fur- 
nish steam  heat  and  power.  In  the  summer 
of  1894  the  mortgagor  was  furnishing  elec- 
tric light  to  the  city  of  Ottumwa  under  a 
contract  which  would  expire  on  March  1, 
1895,  which  entailed  an  annual  loss  of  $2,- 
700.  The  water  company  had  passed  into 
the  hands  of  a  receiver.  Its  contract  to  fur- 
nish 190  horse  power  would  expire  in  March, 
1895,  and  it  was  unable  to  furnish  this  pow- 
er after  that  date;  and  the  power  it  was  fur- 
nishing was  less  than  190  horse  power,  and 
was  unsatisfactory  and  inefficient.  The 
mortgagor  could  operate  its  railway,  furnish 
its  steam  heat  and  power,  and  probably  sup- 
ply its  private  customers  with  electric  lignt 
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from  its  own  plant  without  this  190  horse 
power ;  but  it  could  not  do  these  things  and 
also  furnish  the  city  with  electric  light  with- 
out more  power.  The  furnishing  of  electric 
light  was  the  most  profitable  of  its  three  oc- 
cupations, but  its  contract  to  furnish  this 
light  to  the  city  entailed  a  loss  of  $2,700  per 
annum  upon  it.  The  intervener,  Doud, 
owned  a  majority  of  the  capital  stock  of  the 
mortgagor,  and  knew  the  facts  and  the  situ- 
ation uf  the  railway  company.  Thereufjon 
tJhe  railway  company,  about  October  1,  1894, 
made  a  new  contract  with  the  city  to  furnish 
it  electric  light,  which  it  estimated  would 
yield  it  a  profit  of  $4,000,  and  Doud  agreed 
with  it  that  he  would  loan  to  it  the  necessary 
funds  to  construct  an  addition  to  its  plant 
and  power,  so  that  its  available  power  should 
be  raised  from  COO  horse  power  to  1,000  horse 
power,  and  that  $6,000  of  the  money  he 
loaned  might  be  used  to  pay  the  instalment 
of  interest  due  on  the  mortgage  December  1, 
1894;  and  the  mortgagor  agreed  with  him 
that  it  would  repay  tliis  loan  after  the  ad- 
dition had  been  paid  for  out  of  its  current 
revenues.  Thereupon  the  railway  company 
constructed  an  addition  to  its  plant,  which 
consisted  of  a  bri^'k  building  70  feet  long  and 
44  feet  wide,  a  Corliss  engine  of  400  horse 
power,  a  boiler  of  250  horse  power,  and  cer- 
tain shafting  and  pulleys,  at  a  cost  of  $19,- 
000.  It  also  constructed  a  half  mile  of  track 
at  an  expense  of  $1,500.  This  addition  was 
woith  $19,000,  and,  without  reckoning  inter- 
est on  the  investment,  or  any  deterioration, 
it  effected  a  saving  of  $4,000  per  annum  in 
the  operations  of  the  company.  The  addi- 
tion was  worth  $19,000,  and  the  entire  prop- 
ei'ty  of  the  company  was  worth  $150,000. 
Between  November  6,  1894,  and  October, 
1895,  the  intervener  loaned  the  mortgagor 
$13,000  for  the  purposes  and  under  the  agree- 
ment recited,  and  took  its  notes  bearing  7 
per  cent  interest  for  this  loan.  Six  thou- 
sand dollars  of  this  money  was  used  with  the 
consent  of  the  intervener  to  pay  the  interest 
on  the  mortgage  which  fell  due  December  1, 
1894,  and  the  larger  part  or  all  of  the  re- 
mainder was  applied  to  paying  for  the  addi- 
tion. The  instalments  of  interest  on  the 
mortgage  which  fell  due  in  June  and  Deoem- 
ber,  1895,  were  not  paid.  Meanwhile  the 
mortgagor  applied  $2,000  of  the  current  reve- 
nues of  the  railway  company  to  the  payment 
of  its  debt  to  Doud,  and  $10,000  more  to 
payment  for  the  addition  to  the  plant,  and 
then  left  $3,485.95  owing  on  machinery  the 
title  to  which  was  retained  by  the  seller  un- 
til payment  was  made.  The  receiver,  after 
his  appointment,  paid  this  sum  and  $2,152.- 
33  for  taxes,  $2,726.76  for  labor  claims  in- 
curred just  prior  to  the  receivership,  and  $8,- 
961.44  on  account  of  paving  bonds  out  of  the 
current  earnings  of  the  property  during  the 
receivership.  The  holders  of  58  of  the  bonds 
secured  by  the  mortgage  in  suit  resided  in 
the  city  of  Ottumwa,  and  knew  in  the  fall  of 
1894  that  the  mortgagor  was  about  to  erect 
this  addition  to  its  plant,  and  that  the  in- 
tervener was  to  loan  it  money  for  that  pur- 
pose, but  they  did  not  advise,  consent  to,  or 
protest  against  it,  and  neither  the  trustee- 
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nor  aoy  oi  the  holders  of  the  majority  of  the 
outstanding  bonds  had  any  notioe  of  these 
facts  until  after  the  addition  w^as  completed. 
After  the  coinineneement  of  this  suit  the  Ot- 
tumwa  bondholders  bought  the  bonds  of  the 
nonresidents  for  75  per  cent  of  their  face 
value.  The  addition  was  built  between  No- 
vember 1,  1894,  and  June  1,  1895,  and,  while 
the  payment  of  the  interest  due  December  1, 
1894,  with  the  money  loaned  by  the  interven- 
er, pre\'ented  a  default  in  the  mortgage,  the 
Ottumwa  bondholders  declined  to  loan  the 
money,  or  any  of  it,  to  the  railway  company 
to  pay  the  instalment  of  interest  due  Decem- 
ber, 1894,  or  to  construct  the  addition. 

Argued  before  Caldwell,  Sanborn,  and 
Thayer,  Circuit  Judges, 

Messrs,  H.  Scott  Howell  and  E.  E.  Mo- 
Elroy,  for  mortgagee: 

In  order  to  create  an  equity  prior  to  the 
rights  of  the  mortgagee,  the  following  oondi- 
tions  must  concur:  The  railroad  company 
must  have  been  kept  a  going  concern.  The 
creditor  must  have  aided  with  necessary 
material,  supplies,  or  equipment  in  so  keep- 
ing it  a  going  concern.  It  must  have  made 
earnings.  These  earnings  must  have  been 
used,  in  whole  or  in  par^  in  the  payment  of 
interest,  or  in  making  permanent  improve- 
ments, or  for  the  benc^t  in  some  way  of  the 
mortgage  creditors  or  stockholders. 

2  Beach,  Modern  Eq.  I'l.  &  Pr.  §  734;  Fos- 
dich  V.  Schall,  99  U.  S.  235,  25  L.  ed.  339; 
Bumham  v.  Bowen,  111  U.  S.  776,  28  L.  ed. 
596,  4  Sup.  Ct.  Rep.  675. 

Intervener's  claim  is  for  money  loaned, 
and  nothing  else. 

Morgan's  L,  r€  T.  R.  d  8,  8,  Co.  v.  Texas  C. 
R,  Co,  137  U.  S.  171,  34  L.  ed.  625,  11  Sup. 
Ct.  Rep.  61 ;  Penn  v.  Calhoun,  121  U.  S.  251, 
30  L.  ed.  915,  7  Sup.  Ct.  Rep.  906;  8t.  Louis 
Trust  Co.  V.  Riley,  30  L.  R.  A.  456,  16  C.  C. 
A.  010,  36  U.  S.  App.  100,  70  Fed.  32. 

If  a  claim,  in  order  to  be  preferential, 
must  be  founded  "upon  property  furnished 
or  services  rendered,"  tnen  it  cannot  be 
founded  simply  on  money  loaned  which  went 
intx>  and  was  mixed  with  other  funds  and 
revenues  of  the  mortgagor. 

Morgan's  L.  d  T,  R,  d  8.  8,  Co.  v.  Fan-m- 
er's  Loan  d  T.  Co.  24  C.  C.  A.  495,  62  U.  S. 
App.  107,  79  Fed.  210;  Southern  Develop- 
ment Co.  V.  Farmers'  Loan  d  T.  Co.  24  C.  C. 
A.  497,  52  U.  S.  App.  Ill,  79  Fed.  212;  Fi- 
dcHty  Ins.  Trust  d  8.  D.  Co.  v.  ShcTiandoah 
Valley  R.  Co.  86  Va.  1,  9  S.  E.  759 ;  Blair  v. 
St.  Louis,  H.  d  K.  R.  Co.  23  Fed.  521 ;  Farm- 
ers' Loan  d  T.  Co.  v.  Viekshurg  d  M.  R.  Co. 
33  Fed.  778;  United  States  Trust  Co.  v. 
^yestem  Contract  Co.  26  C.  C.  A.  472,  54  U. 
S.  App.  67,  81  Fed.  454;  Kelly  v.  Green  Bay 
d  M.  R.  Co.  5  Fed.  846;  Addison  v.  Lexms, 
75  Va.  701;  2  Cook,  Stock  &  Stockholders,  § 
960 ;  Re  Regent's  Canal  Ironworks  Co.  L.  R. 
3  Ch.  Div.  411. 

Intervener  is  not  entitled  to  a  preferential 
daim  for  money  loaned  for  construction  pur- 
poses. 

Huidekoper  v.  Hinckley  Locomotive 
Works,  99  U.  S.  258,  25  L.  ed.  344 ;  Wood  v. 
Guarantee  Trust  d  8.  D.  Co.  128  U.  S.  416, 
52  L.  R.  A. 


32  L.  ed.  472,  9  Sup.  Ct.  Rep.  131;  Porter  v. 
Pittsburg  Bessemer  Steel  Co.  120  U.  S.  649, 
30  L.  ed.  830,  7  Sup.  Ct  Rep.  1206;  Toledo, 
D.  d  B.  R.  Co.  V.  Uamilton,  134  U.  S.  296,  33 
L.  ed.  905,  10  Sup.  Ct  Rep.  546;  Thompson 
V.  White  Water  Valley  R.  Co.  132  U.  S.  68, 

33  L.  ed.  250,  10  Sup.  Ct.  Rep.  29;  American 
Loan  d  T.  Co.  v.  East  d  West  R.  Co.  46  Fed. 
101;  Reybwn  v.  Cofisumer's  Oas,  Fuel  d  L. 
Co,  29  Fed.  561 ;  Reed's  Appeal,  122  Pa.  565, 
16  Atl.  100;  Lackawanna  Iron  d  Coal  Co.  v. 
Farmei's'  Loan  d  T.  Co.  24  C.  C.  A.  487,  52 
U.  S.  App.  91,  79  Fed.  202;  Farmers'  Loan 
d  T,  Co.  V.  Kansas  City,  W,  d  N.  W,  R.  Co. 
53  Fed.  182. 

The  city  did  not  request  the  company  to 
furnish  lights.  The  company  had  not  failed 
or  refused  to  comply  with  any  duty  it  owed 
to  the  public'  It  did  not  have  power  capaci- 
ty of  its  own  to  enable  it  to  enter  into  this 
new  city  contract.  The  public  had  no  right 
to  demand  more  of  the  company  than  it  had 
capacity  to  carry  out 

State  ex  rel.  Crossland  v.  Omaha  d  C,  B, 
R,  d  Bridge  Co,  91  Iowa,  517,  60  N.  W.  121. 

The  mere  fact  that  the  work  done  by  ap- 
pellee has  tended  to  conserve  the  railroad  or 
enhance  the  value  of  the  property  to  the 
mortgagees  is  no  ground  for  displacing  the 
lien  of  the  mortgage  which  covertSi  the  prop- 
erty when  the  work  was  done. 

International  Trust  Co.  v.  T.  B.  Townsend 
Brick  d  Contracting  Co.  37  C.  C.  A.  396,  95 
Fed.  850;  Galveston,  H.  d  B.  R.  Co.  v.  Cow- 
drey,  11  Wall.  460,  20  L.  ed.  199;  Thompson 
V.  White  Water  Valley  R.  Co.  132  U.  S.  68, 
33  L.  ed.  256,  10  Sup.  Ct  Rep.  29;  Toledo, 
D.  d  B.  R.  Co.  V.  Hamilton,  134  U.  S.  296,  Sa 
L,  ed.  905,  10  Sup.  Ct  Rep.  546;  Morgan's 
L.  d  T,  R,  d  8.  8.  Co.  V.  Texas  C.  R.  Co.  137 
U.  S.  171,  34  L.  ed.  625,  11  Sup.  Ct  Rep.  61. 

Messrs,  MoNett  St  TUdale  for  appelleee* 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Is  a  loan  to  a  quasi  public  corporation  up- 
on a  pledge  or  mortgage  of  its  current  in- 
come to  enable  it  to  construct  a  substantial 
and  beneficial  addition  to  its  plant,  which 
was  necessary  to  the  maintenance  of  the  vol- 
ume of  its  business,  but  was  not  indispensa- 
ble to  its  continuance  as  a  going  concern, 
entitled  in  equity  to  a  lien  upon  the  income 
or  corpus  of  its  property  superior  to  the  lien 
of  a  prior  mortgage,  which  covered  all  its  in- 
come, and  all  its  property  acquired  before 
and  after  its  execution?  A  careful  examina- 
tion of  the  record  has  convinced  us  that  this 
is  the  question  which  this  case  presents. 
Counsel  have  earnestly  argued  that  other  is- 
sues are  before  us,  and  that  this  question  is 
conditioned  by  other  facts,  and  before  we  pro- 
ceed with  its  discussion  we  will  briefly  notice 
these  arguments,  and  state  the  reasons  why 
they  have  not  proved  persuasive. 

It  is  contended  that  the  construction  of 
the  addition  was  necessary  to  keep  the  Ot- 
tumwa Electric  Railway  a  going  concern. 
This  fact  was  alleged  in  the  intervening  peti- 
tion, and  the  burden  was  on  the  intervene? 
to  establish  it  The  claim  wa^  made  that  the 
all^ation  was  admitted  in  the  answer,  but 
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the  only  admission  there  was  that  the  new 
building  and  maohinery  were  convenient  and 
necessary  to  enable  the  railway  to  sei've  all 
ito  customei-a,  including  the  city  of  Ottum- 
wa,  with  electric  light;  but  it  waa  expressly 
denied  that  it  was  absolutely  necessary  or  re- 
quired to  enable  it  to  conduct  its  business 
and  comply  with  its  charter.  The  proof  is 
conclusive  that  the  railway  was  conducting 
three  classes  of  business, — operating  a  street 
railway  by  electricity,  furnishing  steam  heat 
and  power,  and  furnishing  electric  light; 
that  it  could  conduct  either  one  or  two  of 
these  occupations  without  the  others  or  the 
other,  and  that  it  had  ample  power,  without 
the  new  building  and  machineiy,  to  operate 
its  street  railway,  to  furnish  its  customers 
with  steam  heat  and  power,  and  to  furnish 
some  of  its  customers  with  electric  light. 
The  evidence  is  undisputed  that  the  most 
profitable  of  its  three  occupations  was  fur- 
nishing electric  light,  and  that  under  its  con- 
tract with  the  city  the  furnishing  of  this 
light  to  the  city  of  Ottumwa  was  entailing 
a  loss  of  $2,700  ^  annum  upon  it.  The 
conclusion  is  irreeutible  that»  if  .the  railway 
had  abandoned  the  furnishing  of  light  to  the 
city  at  the  expiration  of  its  contract,  it 
would  thave  retained  all  the  profitable  por- 
tion of  its  electric  lighting,  and  would  have 
saved  an  unnecessary  expense  of  $2,700  per 
annimi.  There  is  no  proof  that  this  could 
not  have  been  done,  rfo  witness  goes  fur- 
ther than  to  say  that  the  new  building  and 
machinery  were  "an  absolute  necessity  if  we 
expected  to  continue  in  the  city  street-light- 
ing business,  and  carry  on  the  same  amount 
of  other  lighting  that  we  had  up  to  that 
time."  No  witness  comes  to  say  that  they 
were  necessary  to  enable  the  railway  to  oper- 
ate its  street  railway,  to  furnish  its  steam 
heat  and  power,  and  to  furnish  all  its  pri- 
vate customers  with  electric  light.  As  the 
burden  was  on  the  intervener  here,  the  con- 
clusion of  fact  must  be  that  the  new  building 
and  maohinery  were  necessary  to  enable  the 
railway  to  continue  furnishing  electric  light 
to  the  city,  but  that  it  could  have  conducted 
all  its  other  business  without  them.  This 
proof  falls  far  short  of  establishing  the  prop- 
osition that  the  addition  was  necessary  to 
keep  the  railway  a  going  concern.  It  could 
have  abandoned  the  furnishing  of  lights  to 
the  city  and  have  conducted  all  its  other 
business  without  the  new  building  and  ma- 
ohinery, without  any  loss,  and  with  an  as- 
sured gain  of  tlie  $2,700  per  annum  it  was 
losing  on  its  contract  with  the  city.  It 
could  have  abandoned  the  business  of  fur- 
nishing electric  light  entirely,  and  have  con- 
tinued to  operate  its  street  railway  and  to 
furnish  steam  heat  and  power  to  its  custom- 
ers, or  it  could  have  abandoned  all  its  busi- 
ness but  the  operation  of  its  street  railway, 
and  it  would  still  have  been  a  going  con- 
cern. The  intervener  not  only  failed  to 
prove  that  the  new  building  and  machinery 
were  indispensable  to  the  maintenance  of  the 
railway  as  a  going  concern,  but  he  clearly 
established  the  fact  that  they  were  not  neces- 
sary for  that  purpose,  and  that  they  were 
only  necessary  to  enable  it  to  carry  on  a 
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branch  of  its  business — ^the  lighting  of  the 
streets  of  the  city — which  hfui  always  en- 
tailed upon  it  a  loss  of  $2,700  per  annum. 

But  it  is  said  that,  if  the  railway  had 
failed  to  make  a  new  contract  with  the  city 
and  to  light  the  city  streets  with  electricity, 
its  franchise  would  have  been  forfeited,  and 
that  in  this  way  the  construction  of  the  new 
building  and  the  purchase  of  the  new  ma- 
chinery were  indispensable  to  the  continu- 
ance   of    its    operation    as    a    corporation. 
There  are  several  answers  to  this  proposi- 
tion.    Under   its   articles  of    incorporation 
the  railway  derived  from  the  state  power 
(I)  to  buy,  construct,  sell,  lease,  and  oper- 
ate street  railways  in  Ottumwa;  (2)  to  buy, 
construct,  sell,  lease,  and  operate  a  plant  for 
furnishing  steam  heat  and  power;  and   (3) 
to  buy,  construct,  sell,  lease,  and  operate  a 
plant  to  supply  and  fuarnish  electric  light  to 
the  city  of  Ottumwa  and  its  inhabitants. 
This   corporation  derived    the  privilege  of 
erecting  its  poles   and  stringing  its  wires 
along  the   streets  of  Ottumwa    to  furnish 
electric  light  from  a  set  of  ordinances  entire- 
ly distinct  from  those  which  permitted  the 
use  of  the  streets  of  l^e  city  for  its  street 
railway  and  for  its  pipes  to  furnish  steam 
heat  and  power.     The  ordinances  relative  to 
its  electric  lighting  imposed  no  conditions 
upon  its  business  of  furnishing  steam  heat 
and  power,  or  upon  its  business  of  operating 
the  street  railway.     Now,  coneedinff  that  the 
franchises  of  a  public  or  quasi  public  corpo- 
ration may  be  forfeited  for  misuse  or  renun- 
ciation, still  the  entire  failure  of  this  cor- 
poration to  exercise  its   power   to  furnish 
electric    light    would    have    furnished    no 
ffround  for  the  forfeiture  of  its  franchises  to 
furnish  steam  heat  and  power  and  to  operate 
its  street  railway.  Another  of  the  franchises 
granted  to  this  corporation  under  its  arti- 
cles was  the  power  to  buy,  hold,  use,  and  sell 
the  corporate  stock  of  any  competing  corpo- 
rations in  the  city  of  Ottumwa.    None  of 
the  franchises  to  operate  a  street  railway,  to 
furnish  electricity,  or  to  furnish  steam  heat 
and  power  could  have  been  forfeited  because 
tlve  corporation  had  not  exercised  its  power 
to  purchase  the  stock  of  rival  corporations. 
No  corporation  is  required  to  exercise  all  the 
powers  granted  to  it  by  its  organic  law  as  a 
condition  of  the  exercise  of  some  of  them  un- 
less that  requirement  is  expressly  made  by 
some  statute  or  ordinance  under  which  it  de- 
rives some  of  its  powers  or  privileges,  or  the 
powers  are  insei)arably  connected  with  each 
other.     Again,  there  is  no  evidence  in  this 
record  that  the  franchise  to  furnish  electrici- 
ty to  the  inhabitants  of  the  city  and  to  the 
city  itself  would  have  been  forfeited,  or  that 
any  action  to  t^at  end  would  have  been  insti- 
tuted, if  the  railway  company  had  not  taken 
a  new  contract  from  the  city  to  light  its  pub- 
lic places.     No  such  action  could  have  been 
maintained,   in  any  event,   before  the   city 
tendered  to  the  railway  a  contract  to  pay  a 
reasonable  price  for  the  lighting,  demanded 
that  the  railway  should  furnish  the  light, 
and  the  latter  refused.    There  is  no  evidence 
that  the  city  ever  took  or  contemplated  any 
such  action.    The  inference. ia  unavoidable 
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from  the  evidence  that  the  new  contract  was 
not  sought  or  obtained  by  the  city,  but  was 
urged  and  seciu'ed  by  the  corporation.  The 
assertion  tliat  tbe  franchise  to  furnish  elec- 
tric light  would  have  been  forfeited  if  none 
had  been  furnished  to  the  city,  has  no  evi- 
dence to  support  it»  and,  in  the  absence  of 
ervidence  that  aotion  would  have  been  taken 
to  secure  such  a  forfeiture,  it  was  a  contin- 
gency too  remote,  speculative,  and  uncertain 
to  deserve  the  conflideration  of  a  court  of 
ecjuity.  Not  only  this,  but,  when  the  ordi- 
nances of  the  city  under  wliich  the  railway 
is  conducting  its  business  of  electric  lighting 
arc  examined,  it  is  found  that  they  contain 
no  proviMi<»  or  requirement  that  the  corpora- 
tion shall  furnish  electric  light  to  the  city, 
and  the  only  provision  for  a  forfeiture  is  con- 
tained in  these  words:  "In  the  event  of 
said  company,  its  successors  and  astdgns, 
failing  to  comply  with  anv  of  the  provisions 
of  this  ordinance,  or  having  their  lights  in 
operation  within  sixty  days  from  the  date  of 
its  acceptance  of  this  ordinance,  then  it  or 
thoy  sliall  forfeit  to  the  city  of  Ottumwa  all 
rights  given  or  permission  granted  under 
this  ordinance/' 

As  there  was  no  provision  in  any  of  the 
ordinances  which  required  the  railway  to 
furnish  electric  light  to  the  city,  or  required 
the  city  to  purchase  electric  light  of  the  rail- 
way, and  as  one  wa£  a  quasi  public  and  the 
otlier  a  public  corporation,  eacn  was  left  free 
to  contract  or  to  refuse  to  contract  with  the 
other  on  the  subject,  and  neither  would  have 
forfeited  any  franchise  it  possessed  by  such 
a  refusal.  It  is  onlv  for  the  violation  of  an 
express  provision  of  the  organic  law  under 
whi<^  a  corporation  derives  its  powers  or 
privileges,  or  for  such  a  misuse  or  nonuse  of 
them  as  results  in  a  substantial  failure  to 
fulfil  the  design  and  purpose  of  its  organi- 
zation, that  a  forfeiture  of  a  franchise  will 
be  decreed.  State  ex  reL  Croasland  v.  Oma- 
ha d  C.  B,  R.  d  Bridge  Co,  91  lowa^  517,  526, 
60  N.  W.  121;  State  ex  rel,  Atty,  Oen.  v. 
Farmer's  College,  32  Ohio  St.  487 ;  State  ex 
rel.  Prosecuting  Attorney  v.  Com^neroial 
Bank,  10  Ohio,  535;  Harris  v.  Mississippi 
Valley  d  8,  L  R,  Co,  51  Miss.  602;  Chicago 
City  H.  Co.  v.  People  ex  rel.  Story,  73  111. 
541;  State  v.  Real  Estate  Bank,  5  Ark.  595; 
State  ex  rel,  Atty,  Oen.  v,  Sociiti  Repuhli- 
caine,  9  Mo.  App.  114.  There  is  no  baisis  in 
the  law  or  in  the  facts  of  this  case  for  the 
claim  that  any  franchise  of  the  railway 
would  have  been  forfeited,  or  that  it  would 
thereby  have  been  compelled  to  cease  to  be  a 
going  concern^  if  it  had  failed  to  furnish  the 
city  with  elei^ric  lights. 

Another  position  of  counsel  for  the  appel- 
lant is  that  by  subdivision  "b"  of  article  2 
of  the  mortgage  the  railway  was  compelled 
to  construct  this  new  building  and  purchase 
the  new  machinery.  That  article  reads  as 
follows:  "Said  company  hereby  covenants 
and  agrees  that  so  holding  and  enjoying  the 
property,  works,  and  plant  hereby  mort- 
gaged, or  expressed  and  intended  so  to  be, 
that  it  will;  (a)  Pay  all  taxes  and  assess- 
ments thereon  during  the  continuance  of  this 
mortgage;  that  it  will  not  suffer  any  lien  su- 
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perior  to  the  lien  hereby  created  to  attach 
to  said  works  and  plant  or  any  pai  t  thereof, 
(b)  Keep  and  maintain  the  property  hereby 
mortgaged  in  good  order  and  condition,  and 
in  active  operation,  and  duly  keep  and  ob- 
serve all  laws  and  ordinances  lawfully  en- 
acted in  any  way  relating  to  or  affecting  the 
franchises,  easements,  and  privileges  now 
owned  or  hereafter  acquired  by  it.  (c)  At 
all  times  hereafter  provide  for  and  pay  the 
principal  and  interest  of  and  upon  the  bonds 
hereby  or  intended  hereby  to  be  secured,  as 
the  same  shall  become  due  and  payable,  ac- 
cording to  the  tenor  and  effect  thereof." 

The  argument  is  that  the  provision  that 
the  mortgagor  shall  "duly  keep  and  observe 
all  laws  and  ordinances  lawfully  enacted  in 
any  way  relating  to  or  affecting  the  franchis- 
es,' easements,  and  privileges  now  owned  or 
hereafter  acquired  by  it,"  required  the  mort- 
gagor to  construct  the  new  building  and  pur- 
chase the  new  machinery  in  order  to  furnish 
electric  light  to  the  city  of  Ottumwa.  •  That 
argument  is  answered  by  the  fact  that  there 
was  no  ordinance  or  law  which  required  the 
railway  to  furnish  electric  light  to  the  city, 
or  to  make  any  contract  with  it  concerning 
such  light.  It  is  further  answered  by  the 
fact  that  the  same  article  of  the  mortgage 
contained  a  covenant  that  the  mortgagor 
would  not  suffer  any  lien  superior  to  the  lien 
created  by  the  mortgage  to  attach  to  the 
mortgaged  property,  and  it  thereby  coven- 
anted that  it  would  not  permit  the  lien  of 
this  intervener  to  become  superior  to  the  lien 
of  the  mortgage.  The  conclusion  is  irresisti- 
ble that  neither  Hhe  organic  law  of  the  rail- 
way, nor  the  ordinance  under  which  it  was 
operated,  nor  the  provisions  of  the  mortgage 
imposed  any  forfeiture  of  any  franchise  for 
its  failure  to  furnish  electric  light  to  the 
city  of  Ottumwa,  or  required  it  to  furnish 
such  light,  or  to  construct  the  additions  to 
its  plant  and  power  under  consideration,  in 
order  to  enable  it  to  continue  a  going  con- 
cern. 

It  is  contended  that  it  is  inequitable  for 
the  trustee  and  the  bondholders  to  insist 
that  the  lien  of  their  mortgage  is  superior  to 
that  of  the  iul  irvener,  because  the  Ottumwa 
bondholders  knew  that  the  addition  to  the 
plant  and  power  of  the  mortgagor  was  being 
made,  and  that  the  intervener  was  loaning 
the  money  to  the  mortgagor  to  assist  in  pay- 
ing for  it.  But  the  residents  of  Ottumwa 
owned  only  58  of  the  bonds,  while  the  majori- 
ty of  tbem  were  held  by  nonresidents,  who 
knew  nothing  of  the  construction  of  the  ad- 
dition or  of  the  loan  of  the  intervener  until 
after  the  new  building  was  erected  and  the 
new  machinery  was  purchased.  The  bond- 
holders in  Ottumwa  could  not,  by  their  ac- 
tion, estop  the  trustee  or  the  majority  of  the 
bondholdem;  and,  if  the  intervener  has  any 
claim  against  the  residents  who  held  these 
58  bonds,  it  is  against  them  individually, 
and  not  against  the  trustee,  or  the  mortga- 
gees, which  it  represents.  Moreover,  the 
Ottumwa  bondholders  did  not  advise,  consent 
to,  or  request  the  loan  from  the  intervener, 
and  he  was  not  induced  to  make  it  by  any  of 
their  acts  or  omissions.  .The  mortgage 
Digitized  by  VjOOQlC 


486 


United  States  Circuit  Coubt  of  Appbalb. 


Nov., 


which  secured  them  was  of  record,  and  con- 
tained a  covenant  that  the  mortgagor  should 
make  no  lien  superior  to  theirs.  The  inter- 
vener knew  this  fact,  and  made  his  loan  in 
the  face  of  it.  The  bondholders  had  the 
right  to  believe,  and  doubtless  did  believe, 
that  he  had  ad^'anced  his  money  upon  the 
credit  of  the  mortgagor,  and  that  he  took  his 
riglits  subject  to  the  lien  of  their  mortg;age. 
The  facts  constitute  no  estoppel  against 
them  from  insisting  upon  their  prior  lien. 
Tbere  is  nothing  unjust  nor  inequitable  in 
their  position,  and  the  fact  that  after  the 
commencement  of  this  suit  they  purchased 
the  bonds  of  the  nonresidents  in  no  way 
changes  the  situation. 

It  is  argued  tiiat  the  claim  of  the  inter- 
vener to  a  superior  lien  has  some  equity  in 
it  in  some  way,  because  before  the  suit  to 
foreclose  the  mortgage  was  commenced  $10,- 
000  of  the  current  incwne  of  the  mortgaged 
property  was  applied  to  payment  for  the  con- 
struction of  the  addition  to  the  plant  and 
power,  and  because,  subsequent  to  the  ap- 
pointment of  the  receiver,  the  latter  has  paid 
from  the  current  income  which  he  received 
taxes,  labor  claims,  paving  bonds,  vendors' 
liens  upon  machinery  purchased,  and  re- 
paiiv,  to  the  amount  of  more  than  $17,000. 
It  is  claimed  that  these  acts  constitute  a  di- 
version of  the  income,  and  that  this  diver- 
sion establishes  an  equity  in  favor  of  the  in- 
tervener. The  argument  and  claim  are 
based  on  a  misapprehension  of  the  character 
and  efTect  of  a  diversion  of  income  which  will 
establish  a  preference  in  equity.  Unpaid 
claims  for  the  current  operating  expenses  of 
a  quasi  public  corporation  for  a  limited  time 
anterior  to  the  receivership  have  a  superior 
equity  to  the  lien  of  the  bondholders  under 
a  prior  mortgage.  It  is  the  diversion  of  the 
income  of  the  mortgaged  property  from  these 
claime,  which  have  a  superior  equity  to  the 
claim  of  the  bondholders,  that  forms  one  o>f 
the  grounds  of  the  preferential  lien  which  is 
vouchsafed  to  them.  But  it  is  only  when 
the  income  is  diverted  from  the  payment  of 
these  claims  which  have  a  higher  equity  to 
the  payment  of  those  which  stand  upon  a 
lower  plane  that  any  eq[uity  arises  in  favor 
of  anyone  on  account  of  diversion.  In  Fos- 
dick  V.  Schall,  99  U.  S.  235,  253,  254,  25  L. 
ed.  339,  342,  343,  Chief  Justice  Waite  said 
that,  if  the  officers  of  the  otmpany  "give  to 
one  class  of  creditors  that  which  properly 
belongs  to  another,  the  court  may,  upon  an 
adjustment  of  the  accounts,  so  use  the  income 
which  comes  into  its  own  hands  as,  if  prac- 
ticable, to  restore  the  parties  to  their  origi- 
nal equitable  rights.  .  .  .  Whatever  is 
done,  therefore,  must  be  with  a  view  to  a 
restoration  by  the  mortgage  creditors  of  tiat 
which  they  have  thus  inequitably  obtained. 
It  follows  that,  if  there  has  been  in  reality 
no  diversion,  there  can  be  no  restoration,  and 
that  the  amount  of  restoration  should  be 
made  to  depend  upon  the  amount  of  the  di- 
version." Burnham  v.  Bowen,  111  U.  S. 
770,  28  L.  od.  596,  4  Sup.  Ct.  Rep.  675;  Un- 
ion Trust  Co,  V,  Illinois  Midlcmd  R.  Go.  117 
U.  S.  434,  29  L.  ed.  963,  6  Sup.  Ct.  Rep.  809; 
Wood  V.  Guarantee  Trust  d  8.  D.  Co.  128  U. 
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S.  416,  420,  421,  32  L.  ed.  472,  473,  9  Sup.  Ct 
Rep.  131.  Now,  in  the  case  in  hand  there 
never  was  any  diversion  of  the  current  in- 
come from  the  payment  of  the  operating  ex- 
penses of  the  rarlway  which  was  not  fully  re- 
stored by  the  payment  of  the  labor  and  other 
claims  which  the  receiver  satisfied.  All  the 
operating  expenses  have  been  paid,  and  no 
unpaid  dfaims  on  their  account,  no  claims  on 
acooimt  of  money  loaned  to  pay  for  material, 
supplies,  or  labor  used  in  the  operation  of 
the  property  of  this  railway,  are  presented 
to  the  court,  or  are  in  existence.  The  claim 
of  the  intervener  is  for  money  loaned  to  pay 
interest  on  the  mortgage  debt,  to  construct 
a  new  brick  building  70  feet  long  and  44  feet 
wide,  and  to  purchase  new  xrachinery  which 
increased  the  available  power  of  the  mort- 
gagor G6§  per  cent.  The  cost  of  this  new 
building  aiKl  machinery  was  $19,000.  Its 
erection  was  not  one  of  the  current  operating 
expenses  of  the  mortgagor,  but  was  an  origi- 
nal construction  for  the  purpose  of  increas- 
ing- its  capacity  and  power.  The  questicHi 
whether  or  not  the  claim  for  the  money 
loaned  for  this  construction  was  superior  in 
equity  to  that  of  the  mortgagee  will  be  sub- 
sequently considered.  Wheuier  it  was  or 
not,  there  was  no  diversion  of  the  income 
from  the  payment  of  a  claim  of  superior 
equity  to  the  payment  of  one  of  inferior  equi- 
ty. The  $10,000  which  was  taken  from  the 
income  to  pay  for  the  construction  of  the  ad- 
dition was  applied  to  the  same  purpose,  and 
stood  upon  tne  same  plane  in  equity,  as  the 
claim  of  the  intervener  for  the  money  he 
loaned  for  the  same  purpose.  The  income 
applied  by  the  receiver  to  the  payment  of 
vendors'  liens  upon  the  machinery,  taxes, 
paving  bonds,  and  repairs  was  applied  to  the 
payment  of  claims  of  equal  or  superior  equi- 
ty to  that  of  the  inter verer.  There  was, 
therefore,  no  diversion  of  the  current  in- 
come of  the  mortgagor  from  the  payment  of 
claims  of  superior  equity  to  the  payment  of 
claims  of  inferior  equity,  and  hence  no  equi- 
ty in  support  of  the  claim  of  the  intervener 
upon  this  ground. 

It  is  claimed  that  the  $6,000  used  to  pay 
the  interest  on  tlie  mortgage  debt,  which  ac- 
crued on  December  1,  1894,  was  loaned  to 
pay  for  the  construction  of  the  addition  to 
the  power  and  plant,  and  not  to  pay  the  in- 
terest on  the  bonds.  The  testimony  upon 
this  subject  is  that  the  intervener  agreed  to 
loan  to  the  mortgagor  the  necessary  money 
to  enable  it  to  construct  the  contemplated 
addition  to  its  plant  and  power  in  consider- 
ation of  the  agreement  by  the  railway  to  ap- 
ply its  current  income,  after  the  addition 
was  paid  for,  to  the  payment  of  the  loan 
made  by  the  intei-vener.  Pursuant  to  this 
agreement,  he  loaned  to  the  company  $1,500 
on  November  7,  1894,  for  which  he  took  its 
promissory  note.  Pursuant  to  the  same 
agi'eement  he  loaned  it  on  November  27, 
1894,  $6,000,  for  which  he  took  its  promis- 
sory note;  and  at  the  time  of  the  loan  he 
agreed  that  this  money  might  be  used  to  pay 
the  interest  on  the  mortgage  bonds  which 
fell  due  on  December  1,  1894,  and  it  was  so 
used  pursuant  to  tluit  agi  cenicni.  The  legal 
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effect  of  the  facts  disclosed  by  this  evidence 
was  that  the  intervener  loaned  this  $6,000 
to  the  mortgagor  to  enable  it  to  pay  its  in- 
terest on  the  mortgage  debt  in  consideration 
of  the  agreement  of  the  mortgagor  to  apply 
its  current  income,  after  payment  had  been 
made  for  the  new  addition,  to  the  payment 
of  this  loan.  The  effect  of  this  loan  was  to 
prevent  the  mortgagee  from  foreclosing  its 
mortgage  for  default  of  this  interest,  and  to 
keep  the  property  in  the  control  of  the  mort- 
gagor until  the  contemplated  addition  was 
completed.  The  claim  of  a  creditor  for  mon- 
ey loaned  to  pay  interest  on  a  mortgage  debt 
is  inferior  in  equity  to  the  lien  of  a  prior 
mortgage,  and  cannot  be  given  a  preference 
over  it.  This  proposition  is  conclusively  es- 
tablished by  Pcnn  v.  Calhoun,  121  U.  S.  251, 
252,  30  L.  ed.  915,  7  Sup.  Ct.  Rep.  906;  Mor- 
gan*a  L.  d  T.  R,  d  8.  8.  Co.  v.  Texas  C.  R. 
Co.  137  \J.  S.  171,  196,  34  L.  ed.  625,  634,  11 
Sup.  Ct.  Rep.  01 ;  Routhem  Development  Co. 
▼.  Farmers'  Loan  &  T.  Co.  24  C.  C.  A.  497, 
52  U.  S.  App.  Ill,  79  Fed.  212,  215;  Vnited 
States  Ti  ust  Co.  v.  Western  Contract  Co.  26 
C.  C.  A.  472,  54  U.  S.  App.  67,  81  Fed.  454, 
464.  In  Morgan's  L.  d  T.  R.  d  8.  8.  Co.  v. 
Texas  C.  R.  Co.  137  U.  S.  196,  34  L.  ed.  634, 
11  Sup.  Ct.  Rep.  68,  Mr.  Chief  Justice  Ful- 
ler, in  delivering  the  opinion  of  the  Supreme 
Oourt,  upon  this  question  aptly  said:  "So 
far  as  disclosed,  the  interest  coupons  were 
paid,  not  purchased  {Ketchum  v.  Duncan, 
06  U.  S.  659,  24  L.  ed.  868;  Wood  v.  Guaran- 
tee, Trust  d  8.  D.  Co.  128  U.  S.  416,  32  L. 
ed.  472,  0  Sup.  Ct  Rep.  131),  and  cannot  be 
set  up  as  outstanding;  and  the  contention  is 
wholly  inadmissible  that  the  bondholders, 
because  they  received  what  was  due  them, 
should  be  heid  to  have  assented  to  the  run- 
ning of  tlie  road  at  the  risk  of  returning  the 
money  thus  paid,  if  the  company,  by  reason 
of  unrealized  expectations  on  the  part  of 
those  who  made  tlie  advances,  should  ulti- 
mately turn  out  to  be  insolvent,  and  unable 
to  go  on.  By  the  payment  of  the  interest, 
the  interposition  of  the  bondholders  was 
averted.  They  could  not  take  possession  of 
the  property,  and  should  not  be  charged  with 
the  resp<insibility  of  its  operation.  It  is 
true  that  a  railroad  company  is  a  corpora- 
tion operating  a  public  highway,  but  it  does 
not  follow  that  the  discharge  of  its  public, 
excuses  it  from  amenability  for  its  private, 
obligations.  If  it  cannot  keep  up  and  main- 
tain its  road  in  a  suitable  condition,  and  per- 
form the  public  service  for  which  it  was  en- 
dowed witli  its  faculties  and  franchises,  it 
must  give  way  to  those  who  can.  Its  bonds 
cannot  be  confiscated  because  it  lades  self- 
sustaining  ability.  To  allow  another  corpo- 
ration, which  for  its  own  purposes  has  kept 
a  railroad  in  operation  in  the  hands  of  the 
original  company,  by  enabling  it  to  prevent 
those  who  would  otherwise  be  entitled  to 
take  it  from  doing  so,  a  preference  in  reim- 
bursement over  the  latter  on  the  ground  of 
superiority  of  equity,  would  be  to  permit  the 
speculative  action  of  third  parties  to  defeat 
contract  obligations,  and  to  concede  a  power 
over  the  property  of  others  which  even  gov- 
ernmental sovereignty  cannot  exercise  with- 
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out  limitation.  And  if  all  these  advances 
should  be  considered  as  applied  in  payment 
of  the  operating  expenses  only,  upon  the  the- 
ory, where  such  was  not  literally  the  fact, 
that  they  supplied  a  deficit  created  by  the 
payment  of  interest  out  of  the  gross  earn- 
ings, the  same  r^anarks  would  be  applicable." 
The  $6,000  loaned  by  the  intervener  on  No- 
vember 27,  1894,  was  loaned  for  and  applied 
to  the  purpose  of  paying  accruing  interest 
on  the  niortgage  bonds,  and  the  claim  for  it 
is  entitled  k)  no  preferential  lien  upon  the 
corpus  or  income  of  the  property  covered  by 
the  mortgage  prior  to  it.  But  $5,000  of  the 
amount  due  the  intervener  was  loaned  to  en- 
able the  mortgagor  to  pay  for  the  addition  to 
its  plant  and  power,  and  the  question  recurs. 
Is  a  loan  to  a  quasi  public  mortgagor,  upon 
a  pledge  or  mortgage  of  its  income,  of  money 
to  make  a  substantial  and  beneficial  addi- 
tion to  its  plant  and  power,  which  was  neces- 
sary to  enable  it  to  maintain  the  volume  of 
its  business,  but  which  was  not  indispenssr 
ble  to  enable  it  to  continue  a  going  concern, 
entitled  in  equity  to  a  lien  upon  the  income 
or  corpus  of  the  property  superior  to  the 
lien  of  a  prior  mortgage  which  covered  all 
its  income  and  all  its  property,  acquired  and 
to  be  acquired?  The  order  appointing  the 
receiver  did  not  require  him  to  pay  claims 
of  this  character  in  preference  to  the  mort- 
gage debt  out  of  the  income  or  proceeds  of 
the  property,  and  the  authorities  which  rest 
upon  such  an  order  {Doto  v.  Memphis  d  L.  . 
R.  R.  Co.  20  Fed.  269 ;  Central  Trust  Co.  v. 
Texas  d  St.  L.  R.  Co.  22  Fed.  135;  Farmers' 
Loan  d  T.  Co.  v.  Kansas  City,  W.  d  N.  W. 
R.  Co.  53  Fed.  182)  do  not  rule  this  case. 
Nor  is  the  decision  in  Central  Trust  Co.  v. 
Wabash,  8t.  L.  d  P.  R.  Co.  30  Fed.  332, 
which  seems  to  be  relied  upon  by  counsel  for 
intervener,  even  persuasive  upon  the  issue 
here  presented.  It  is  said  that  in  that  case 
unsecured  claims  to  the  amount  of  more  than 
$3,000,000  were  allowed  and  given  a  prefer- 
ence in  payment  over  a  prior  mortgage,  and 
that  $2,200,000  of  these  preferential  claims 
were  for  moneys  borrowed  by  the  mortgagor, 
after  the  mortgage  was  recorded,  to  com- 
plete its  lines  of  railroad,  and  make  improve- 
ments upon  its  system ;  and  it  is  claimed  that 
the  decision  in  that  case  is  an  authority  for 
the  proposition  that  it  is  within  the  power 
and  province  of  a  oourt  of  equity  to  impose 
upon  a  mortgaged  property  superior  liens 
for  such  claims  against  the  seasonable  pro- 
test of  the  holders  of  bonds  secured  by  the 
mortgage.  This  claim  is  founded  on  a  com- 
plete misapprehension  of  the  question  pre- 
sented, and  of  the  scope  and  effect  of  the  de- 
cision in  that  case.  It  is  true  that  in  the 
earlier  administration  of  the  receivership  of 
the  Wabash  Railway  System  more  than  $3,- 
000,000  of  floating  indebtedness  was  given  a 
preference  in  payment  over  a  prior  mort- 
gage, and  that  $2,200,000  of  this  indebtedness 
was  for  money  borrowed  by  the  railway  com- 
pany "for  the  meeting  of  its  expenses  and 
the  keeping  its  road  in  successful  operation 
and  completing  its  lines;"  but  how  was  this 
result  accomplished?  Did  the  court  decide 
in   30    Fed.,  against   the   obje 
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mortgage  bondholders,  that  such  preferences 
could  lawfully  be  made,  and  then  make 
them?  Not  at  all.  The  mortgagor  filed  the 
bill  which  instituted  that  suit,  and  the  court 
in  its  original  order  appointing  a  receiver 
upon  that  bill,  which  was  made  before  the 
mort^gees  had  appeared  in  the  suit,  or  made 
any  demand  of  the  income,  or  any  claim  to 
the  property  or  its  proceeds,  directed  the  re- 
ceiver to  first  protect  and  pay  this  floating 
indebtedness.  Certainly,  that  order  did  not 
decide  that  claims  for  money  borrowed  for 
the  oonstruction  or  completion  of  a  railrooAi 
were  entitled  to  preference  over  the  mort- 
gagees, because,  until  the  mortgagees  made 
demand  for  the  income,  or  commenced  a  fore- 
closure of  their  mortgages,  they  had  not  im- 
pounded the  income,  and  either  the  mort- 
gagor or  the  court  could  properly  apply  it  to 
the  pavmcnt  of  unsecured  debts.  Galveston^ 
i/.  iC-  H,  R,  Co.  V.  Cowdrey,  11  Wall.  459,  463, 
20  L.  ed.  199;  Dow  v.  Memphis  d  L,  R,  R, 
Go.  124  U.  S.  052,  31  L.  ed.  565,  8  Sup.  Ct. 
Rep.  673.  After  the  receivers  were  ap- 
pointed upon  the  bill  of  the  mortgagor,  a 
suit  was  commencpd  to  foreclose  a  junior 
mortgage  upon  tho  entire  Wabash  Railway 
System,  and  this  latter  suit  was  consolidated 
with  that  brought  by  the  mortgagor,  and  a 
decree  of  foreclosure  and  sale,  subject  to  the 
rights  of  the  creditors  secured  by  underlying 
mortgages  upon  various  lines  which  consti- 
tuted we  system,  was  rendered.  T^is  de- 
cree gave  to  the  claims  based  on  this  float- 
ing indebtedness  of  the  mortgagor  a  prefer- 
ence in  payment  over  this  junior  mortgage, 
but  the  decree  \va9  not  the  result  of  a  deci- 
sion upon  the  rights  of  the  mortgagees  as 
against  the  claimants  for  these  preferences. 
It  was  rendered  in  their  presence,  and  with- 
out objection  on  the  part  of  the  trustees  of 
the  various  mortgages.  The  trustees  of  the 
underlying  mortgages  and  of  the  junior 
mortgage  which  wa«  foreclosed  were  parties 
to  the  suit,  and  the  decree  'Vas  signed  aiid 
entered,  all  parties  in  interest  present,  and 
none  objecting."  Central  Trust  Co.  v.  Wa- 
bash, i^t.  L.  d  P.  R.  Co.  30  Fed.  335.  Not 
only  this,  but  no  attempt  had  ever  been 
made  to  set  aside  the  orders  which  were 
made  at  the  inception  of  the  receivership 
that  these  unsecured  debts  should  be  first 
paid  out  of  the  income  and  the  proceeds  of 
the  mortgaged  property.  Id.  340.  Under 
tJiis  decree,  to  which  the  trustees  of  the  va- 
rious mortgages  had  silently  assented,  a  sale 
had  been  made,  and  a  purchasing  committee 
had  bought  the  property.  Then  it  was  that 
the  case  arose  in  30  Fed.  which  is  presented, 
and  relied  upon  by  counsel,  and  it  arose  in 
this  way:  After  the  purchasing  committee 
had  bouglit  the  property  under  this  decree, 
some  of  the  bondholders  who  were  secured  by 
underlying  mortgages  upon  some  of  the  lines 
of  railway  which  constituted  a  part  of  the 
Wabash  System  petitioned  the  court  to  di- 
rect the  receivers  or  the  purchasers  at  this 
sale  to  pay  taxes  upon  the  lines  covered  by 
their  mortgages,  and  to  pay  the  interest 
upon  their  bonds.  The  court  held  that  they 
were  estopped  by  the  presence  and  silence  of 
their  trustees,  who  represented  them,  and  by 
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their  own  silence  while  the  decree  v&b  reiir 
dered  and  the  sale  was  made,  from  question- 
ing its  terms,  or  the  rights  of  the  purchasers 
to  the  property,  without  the  imposition  of 
additional  burdens.  The  question  in  that 
case,  and  the  only  question  presented  and  de- 
cided, was  whether  or  not  the  decree  was  a 
contract  between  the  court  and  the  purchas- 
ers under  it,  so  that  it  could  not  be  changed 
after  the  sale,  at  the  suit  of  bondholders, 
whose  trustees  had  silently  assented  to  it; 
and  the  court  held  that  it  was  such  a  con- 
tract. The  question  whether  or  not  claims 
for  money  loaned  for  the  construction  of 
parts  of  the  railroad  were  entitled  to  pref- 
erence in  payment  over  the  mortgages  wa« 
not  decided.  Those  claims  had  been  allowed 
a  preference  by  consent,  and  the  case  is  no 
authority  upon  the  issue  before  us. 

Returning  to  the  question,  the  contention 
of  the  intervener  is  that  it  should  be  an- 
swered in  the  affirmative,  because  the  new 
building  and  machinery,  to  construct  and 
purchase  which  he  loaned  his  money,  am- 
served  the  mortgaged  property,  increased  the 
security  of  the  mortgagee  to  the  full  amoimt 
expended  upon  it,  and  made  its  operation 
more  economical;  and  because  the  mortga- 
gor agreed  with  him  to  apply  the  current 
income  of  the  property  to  the  payment  of 
his  loan  after  payment  for  the  building  and 
machinery  had  been  completed.  On  the 
other  hand,  the  mortgagee  insists  that  it 
should  be  answered  in  the  negative,  becau.se 
it  is  only  current  debts  arising  in  the  ordi- 
najry  course  of  the  business  of  a  quasi  public 
corporation  within  a  limited  time  before  the 
appointment  of  a  receiver  that  are  entitled 
to  a  preference  in  payment  over  a  prior 
mortgage,  and  this  is  not  such  a  debt.  It 
strenuously  maintains  that  neither  the  fact 
that  the  money  borrowed  was  used  to  pre- 
serve the  property,  increase  the  security,  and 
make  the  operation  of  the  plant  more  eco- 
nomical, nor  the  fact  that  the  mortgagor 
agreed  to  repay  it  out  of  the  current  income, 
have  taken  tliis  debt  out  of  the  class  of  un- 
preferred  claims,  and  transferred  it  to  the 
class  preferred  in  equity,  or  displaced  the  lien 
of  the  prior  mortgage,  in  the  face  of  which 
the  intervener  loajied  his  money  and  took 
his  contract  and  his  chances.  It  is  certain 
that  the  expense  of  constructing  this  new 
brick  building  70  feet  long  and  44  feet  wide^ 
and  the  purdiase  of  this  new  machinery  at 
an  expense  of  $19,000,  to  make  an  addition 
to  a  plant  worth  only  150,000,  and  which  in- 
creased the  available  power  of  the  mortgagor 
G€i  per  cent,  cannot  be  held  to  be  one  of 
the  current  operating  expenses  of  the  corpo- 
ration incurred  in  the  ordinary  course  of  its 
business.  The  work  for  which  the  money 
was  loaned  was  a  work  of  construction  and 
enlargement,  and  not  a  work  of  operation. 
Was  the  daim  for  the  money  borrowed  to 
carry  on  this  work  of  construction  entitled  to 
a  lien  on  the  mortgaged  property  and  its  in- 
come superior  to  that  of  the  prior  mortga- 
gee? This  court  has  held  that  the  replac- 
ing of  an  old  gear  wheel  and  pindon  worn 
out  in  service  by  a  new  one  was  one  of  the 
current  expenses  of  the  operation  of  a  cable 
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railway,  and  that  the  claim  for  the  purchase 
thereof  was  entitled  to  a  preference  in  pay- 
ment over  a  prior  mortgage  {CentrcU  Trust 
Co,  V.  Clark,  26  C.  C.  A.  397,  49  U.  S.  App. 
453,  81  Fed.  2G9) ;  and  that  a  claim  for  per- 
sonal injury  caueK»l  by  the  negligence  of  a 
railroad  company  in  the  operation  of  its 
road  was  entitled  to  no  such  preference. 
8t.  Louis  Trust  Co.  v.  Riley,  30  L.  R.  A.  456, 
16  C.  C.  A.  610,  36  U.  S.  App.  100,  70  Fed. 
82.  But  it  has  never  answei^d  the  question 
now  in  hand.  We  turn  to  the  decisions  of 
the  Supreme  Court  for  the  answer. 

In  1803  the  question  was  presented  to  the 
Supreme  Court  in  Dunham  v.  Cincinfiatif  P. 
d  C.  R.  Co,  1  Wall.  254,  267,  17  L.  ed.  584, 
588.  In  that  case  a  mortgage  was  nu^e  upon 
a  **Toad  built  and  to  be  built"  before  the 
railroad  was  completed.  The  railway  com- 
pany, the  mortga|^or,  was  unable  to  finish  it. 
Thereupon  it  delivered  possession  of  its  un- 
completed railroad  to  a  contractor,  who 
agreed  to  finish  it,  and  stipulated  with  him 
that  he  was  to  have  and  keep  possession  and 
control  of  the  section  of  the  road  which  he 
engaged  to  complete,  and  its  earnings,  until 
the  company  should  make  full  payment  to 
him  of  whatever  amount  it  should  owe  him 
under  the  contract;  that,  until  he  was  fuUy 
paid,  he  should  operate  the  road,  and  apply 
the  earnings — First,  to  payment  for  opera- 
tion; second,  to  reimbursing  himself  for  all 
money  which  he  might  advance;  and,  third, 
to  the  payment  of  fiie  interest  on  the  mort- 
gage bonds.  The  railroad  was  worthless  in 
the  condition  in  which  he  found  it.  He  com- 
pleted the  section  whose  possession  was  de- 
livered to  him,  and  by  the  expenditiure  of  his 
own  money  made  the  railroad  available  and 
operative,  and  increased  the  security  of  the 
mortgagees.  The  trustee  of  one  of  the  mort- 
gages filed  his  bill  to  foreclose  it.  The  con- 
tractor insisted  that  under  his  contract  with 
the  mortgagor,  and  in  view  of  the  fact  that 
his  action  had  conserved  the  property,  and 
increased  the  security,  he  was  entitled  to  a 
prior  lien  upon  the  income  and  proceeds  of 
the  property  over  the  lien  ol  the  mortgage. 
The  Supreme  Court  said:  "Contractor,  un- 
der the  circumstances,  could  acquire  no 
greater  interest  in  the  road  than  was  held  by 
the  comi>any.  He  did  not  exact  any  formal 
conveyance,  but,  if  he  had,  and  one  had  been 
executed  and  delivered,  the  rule  would  be 
the  same.  Registry  of  the  first  mortgage 
was  notice  to  all  the  world  of  the  lien  of  the 
complainant,  and  in  that  point  of  view  the 
case  does  not  even  show  a  hardship  upon  the 
contractor,  as  he  must  have  known,  when  he 
accepted  the  agreement,  that  he  took  the 
road  subject  to  the  rights  of  the  bondhold- 
ers. Acting,  as  he  did,  with  a  full  knowledge 
of  all  the  circumstances,  he  has  no  right  to 
complain  if  his  agreement  is  less  remunersr 
tive  than  it  would  have  been  if  the  bondhold- 
ers had  joined  with  the  company  in  making 
the  contract.  No  effort  appears  to  have  been 
made  to  induce  them  to  beoome  a  party  to 
the  agreement,  and  it  is  now  too  late  to  rem- 
edy the  oversight." 

In  1870  tlie  same  question  arose  in  Galves- 
ton, JI,  d  B.  R.  Co.  v.  Cowdrey,  11  Wall. 
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459,  464,  481,  482,  20  L.  ed.  199,  206,  207. 
In  that  case  tiie  railroad  company  had  given 
three  mortgages  upon  its  uncompleted  rail- 
road, whioh  covered  its  income  axtd  its  after- 
acquired  property.  After  these  mortgages 
had  been  made,  there  remained  6  miles  of 
railroad  between  Galveston  City  and  Vir- 
ginia Point  which  were  not  constructed,  and 
which  the  railroad  company  was  unable  to 
build.  Thereupon  it  made  a  fourth  deed  of 
trust  to  one  Tucker,  as  trustee  for  Robeit 
Pulsford,  to  secure  his  payment  for  the  iron 
that  was  to  be  used  and  that  was  used  in  lay- 
ing the  track  of  this  5  miles  of  railroad,  and 
for  the  money  advanced  to  build  it.  In  this 
mortgage  it  was  expressly  agreed  that  Puls- 
ford should  have  a  special  lien  on  the  rail- 
road iron  which  was  used  in  the  oonstruction 
of  this  railroad  from  Galveston  City  to  Vir- 
ginia Point.  The  trustees  of  the  prior 
mortgages  brought  suits  to  foreclose  them. 
Pulsford  intervened,  and  claimed  a  first  lien 
on  the  portion  of  the  ro<ad  laid  with  his  rails. 
He  insisted  tliat  when  the  prior  mortgages 
were  made  that  part  of  the  road  was  not  in 
existence;  that  the  mortgagor  had  been  un- 
able to  build  it;  that  without  it  the  previ- 
ous work  done  was  worthless;  that  his  iron 
saved  the  railroad,  rendered  it  capable  of  be- 
ing used;  and  that  on  the  principle  adopted 
by  the  civil  and  maritime  laws  of  awarding 
priority  to  the  last  creditor  who  furnished 
necesvsary  repairs  and  supplies  to  a  vessel  he 
wa?  entitled  to  priority.  Pages  465,  480,  1 1 
Wall.,  and  pages  202,  206,  20  L.  ed.  The  Su- 
preme Court  said:  ^'As  to  the  first  point, 
without  attempting  to  review  the  many  au- 
thorities on  the  subject,  it  is  sufficient  to 
state  that,  in  our  judgment,  the  first,  second, 
and  third  deeds  of  trust  or  mortgages  given 
by  the  Galveston  Railroad  Company  to  the 
trustees  estops  the  company,  and  all  persons 
claiming  unaer  it  and  in  privity  with  it, 
from  asserting  that  those  deeds  do  not  cover 
all  the  property  and  rights  which  they  pro- 
fess to  cover.  Had  there  been  but  one  deed 
of  trust,  and  had  that  been  given  before  a 
shovel  had  been  put  into  the  ground  towards 
constructing  the  railroad,  yet,  if  it  assumed 
to  convey  and  mortgage  the  railroad,  whicli 
the  company  was  authorized  by  law  to  build, 
together  with  its  superstructure,  appurte- 
nances, fixtures,  and  rolling  stock,  these  sev- 
eral items  of  property,  as  they  came  into  ex- 
istence, would  beoome  instantly  attached  to 
and  covered  by  the  deed,  and  would  have  fed 
the  estoppel  created  tliereby.  No  other  ra- 
tional or  equitable  rule  can  be  adopted  for 
such  cases.  .  .  .  Mr.  Pulsford,  as  holdetr 
of  the  fourth  mortgage,  is  an  assignee  of  the 
railroad  company,  claiming  under  it,  with 
full  notice  of  the  other  mortgages.  He  is  in 
privity  with  the  company,  and  is  bound  by 
the  estoppel.  As  to  the  other  point, — giving 
priority  to  the  last  creditor  for  aiding  to 
conserve  the  thing,^-all  that  is  necessary  to 
say  is  that  the  rule  referred  to  has  never 
been  introduced  into  our  laws  except  in  mar- 
itime cases,  which  stand  on  a  particular  rea- 
son. ...  By  the  common  law  it  is  an 
inflexible  rule  that  whatever  is  afiixed  to  the 
freehold  becomes  a  part  of  the  realty,  except 
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certain  fixture*  erected  by  tenants,  which  do 
not  affect  the  question  here.  The  rails  put 
doA\Ti  on  the  company^s  road  became  a  part 
of  the  road.  The  rosui  itself  was  included  in 
the  mort-^agcs  of  the  complainants.  Puls- 
fortl,  by  allowing  liis  property  to  go  into  or 
become  part  of  Uie  road,  consented  to  its  be- 
ing covered  by  the  mortgages  in  question. 
He  acquired  no  lien  which  can  displace 
them."  Pa^es  480-482,  11  Wall.,  and  pa^es 
20C,  207,  20  L.  ed. 

In  Hale  v.  Frost,  99  U.  S.  389,  391,  392, 
25  L.  ed.  419,  420,  in  a  suit  to  foreclose  a 
mortgage  upon  a  railroad,  Hale,  Ayer,  &  Co. 
intervened,  and  asked  to  be  sJlowed  a  pref- 
«ronce  in  payment  of  their  claim,  a  part  of 
which  was  for  supplies  furnished  to  the  ma^ 
chinery  department  of  the  company,  and 
used  in  the  ordinary  operation  of  the  road, 
and  a  part  for  materials  for  construction 
purposes.  The  court  held  that  the  interven- 
ers were  entitled  to  a  preference  in  payment 
over  the  bondholders  secured  by  tne  prior 
mortffa^e  as  to  so  much  of  their  claim  as 
was  for  supplies  furnished  and  used  in  the 
ordinary  operation  of  the  road,  but  that  they 
were  not  entitled  to  any  preference  in  the 
payment  for  the  material  they  had  furnished 
for  construction  purposes. 

Tn  1880,  in  Porter  v.  Pittsburg  Bessemer 
Steel  Co.  120  U.  S.  049,  671,  30  L.  ed.  830, 
838,  7  Sup.  Ct.  Rep.  741,  in  suits  to  foreclose 
prior  mortgages  which  covered  the  income 
and  after-acquired  pi*operty  of  the  mortga- 
gors, the  interveners  had  furnished  the 
money  with  which  large  portions  of  the  rail- 
road were  constructed,  had  thereby  made  the 
security  valuable  which  was  before  nearly 
worthless,  and  a  railroad  operative  which 
oould  not  have  been  8uccef;sfu]ly  operated 
without  the  completion  of  the  lines  built  with 
the  money  of  the  interveners.  They  pre- 
sented their  claim  for  a  preference  in  pay- 
mcntover  the  bondholders  secured  by  the  prior 
mortgages  out  of  the  income  and  proceeds  of 
the  mortgaged  property.  The  circuit  court 
sustained  their  claim,  and  entered  a  decree 
accordingly.  The  Supreme  Court  reversed 
the  decree,  and  said:  "The  claims  of  the  ap- 
pellees are  for  the  original  construction  of 
the  railroad.  This  is  not  a  case  where  the 
proceeds  of  the  sale  of  the  property  of  a  rail- 
road, as  a  completed  Btj*ucture,  open  for 
travel  and  transportation,  are  to  be  applied 
to  restore  earning  which,  instead  of  having 
been  applied  to  pay  operating  expenses  and 
necessary  repairs,  have  been  diverted  to  pay 
interest  on  mortgage  bonds  and  the  improve- 
ment of  the  mortgaged  property;  the  debts 
due  for  the  operating  expenses  and  repairs 
having  remained  unpaid  when  a  receiver  was 
appointed.  The  equitable  principles  upon 
which  the  decisions  rest  applying  to  the  pay- 
ment, out  of  the  proceeds  of  the  sales  of  rail- 
road property,  of  such  debts  for  operating 
expenses  and  necessary  repairs,  are  not  ap- 
plicable to  claims  such  as  the  present,  ac- 
crued for  the  original  construction  of  a  rail- 
road while  there  was  a  subsisting  mortgage 
upon  it.  These  five  appellees  gave  credit  to 
the  company  for  their  work.  It  was  con- 
struction work,  and  none  of  it  was  for  ope- 
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rating  expenses  or  repairs,  and  none  of  it 
went  towards  keeping  a  completed  road  in 
operation,  either  in  the  way  of  labor  or  of 
material.  When  these  claims  accrued,  the 
road  of  the  company  had  not  been  opened  for 
use.  The  claims  accrued  after  the  mortgage 
had  been  executed  and  recorded,  and  after 
$1,090,000  of  the  bonds  secured  by  it  had 
been  issued  and  pledged  to  innocent  bona 
fide  holders  for  value.  We  are  not  aware  of 
any  well -considered  adjudged  case,  which, 
in  the  absence  of  a  statutory  provision,  holds 
that  unsecured  floating  debts  for  construc- 
tion are  a  lien  on  a  railroad  superior  to  the 
lien  of  a  valid  mortgage  duly  recorded,  and 
of  bonds  secured  thereby,  and  held  by  bona 
fide  purchasers  for  value.  The  authorities 
are  all  the  other  way." 

In  Wood  V.  ChtarofUee  Trust  d  8.  D.  Co. 
128  U.  S.  416,  420,  421,  32  L.  ed.  472,  473, 
9  Sup.  Ct.  Rep.  131,  which  waa  decided  in 
1888,  one  Starr,  who  had  raised  money  to  de- 
fray the  expenses  of  the  construction  of  wa- 
terworks upon  the  property  mortgaged,  and 
who  for  aJl  purposes  of  tiie  case  stood  in 
the  shoes  of  the  mortgagor,  had  paid  117 
coupons  with  funds  which  he  had  raised  for 
construction  purposes.  After  he  paid  them, 
he  delivered  them  to  contractors  in  payment 
for  materials  they  furnished  to  construct  the 
plant,  and  they  insisted  that  Starr's  failure 
to  apply  the  money  he  raised  to  the  pajTuent 
of  the  expenses  of  construction  was  a  diver- 
sion of  the  fund  which  enabled  them  to  ob- 
tain priority,  under  the  doctrine  of  Fosdick 
V.  Schall.  But  the  Supreme  Court  an- 
swered: "The  argument  is  unsound.  There 
are  several  answers  to  it.  First,  it  overlooks 
the  vital  distinction  between  a  debt  for  con- 
struction and  one  for  operating  expenses. 
The  doctrine  of  Fosdick  ▼.  SchM  is  appli- 
cable wholly  to  the  latter  class  of  liabilities. 
In  the  case  of  Cowdrey  v.  Oalveston,  H.  d  H. 
If.  Co.  93  U.  S.  352,  23  L.  ed.  950,  it  was  set- 
tled that  the  doctrine  does  not  apply  where 
it  is  a  question  of  original  construction. 
Secondly,  it  overlooks  the  important  fact 
til  at  the  doctrine  only  applies  where  there  is 
a  diversion  of  the  income  of  a  'goin^  concern* 
from  the  purpose  to  which  that  income  ia 
equitably  primarily  devoted,  viz.,  the  pay- 
ment of  the  opera tii^  expenses  of  the  con- 
cern." 

In  Thompson  ▼.  White  Water  Valley  R. 
Co.  132  U.  S.  68,  73,  74.  33  L.  ed.  256,  259, 
200,  10  Sup.  Ct.  Rep.  29,  decided  in  1889, 
the  White  Water  Valley  Railroad  Company 
had  been  organized  to  construct  and  operate 
a  railway  from  Hagerstown,  in  Indiana,  to 
Harrison,  on  the  boundary  line  between  that 
state  and  Ohio.  It  had  made  a  mortgage 
upon  its  property,  acquired  and  to  be  ac- 
quired, and  its  income,  to  secure  the  pay- 
ment of  certain  bonds  which  it  issued.  It 
had  constructed  its  road  from  Harrison  to 
Cambridge  City,  leaving  the  distance  from 
the  latter  place  to  Hagerstown,  between  7 
and  8  miles,  unconstructed.  It  was  without 
means  to  equip  the  railroad  constructed,  or 
to  construct  the  portion  not  yet  built.  It 
leasved  it*  road  to  another  company  to  com- 
plete  the  oo«.truction.  ^^uip^^^^  it. 
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The  lessee  made  a  contract  with  Benjamin  E. 
Smith  and  Henry  C.  Lord  to  construct  the 
remaining  portion  of  the  line,  and  issued  oer- 
tiiicatcs  to  those  contractors  for  the  money 
-expended  by  them  in  the  work  of  construc- 
tion.    The  le^isor  and  lessee  united  in  exe- 
cuting and  delivering  a  mortgage  upon  the 
section  of  the  railroad  built  by  Smith  and 
Lord  in  trust  to  secure  the  holders  of  the 
4sertificate^  mentioned,  and  agreed  that  those 
holders  should  have  a  perpetual  lien  upon  all 
the    earnings   of    the    line   constructed   by 
means  of  these  certificates  to  secure  the  pay- 
ment of  the  semiannual  interest  due  upon 
the    certificates.     Hie  mortgage   was   fore- 
closed without  making  Smith  and  Lord,  or 
the  holders  of  the  certificates,  parties,  and  a 
purchaser  under  the  decree  claimed  the  road 
free  from  the  lien  of  the  certificates  and  the 
mortgage  made  to  secure  them.    The  holders 
of  the  certificates  brought  suit  to  enforce 
their  lien.     They  insisted  that  they  were  en- 
titled to  a  prior  lien  upon  the  section  which 
had  been  built  with  the  money  obtained  by 
the    certificates,  because  that    money   con- 
served the  road  and  increased  the  security 
of  the  mortgagees,  and  because  they  had  an 
eacpress  agreement  with  the  mortgagor  to  ap- 
ply the  portion  of  the  railroad  ^ich  this 
money  built  and  the  income  of  it  to  the  pay- 
ment of    these    certificates.    The    Supreme 
Court  said:     "The  claims  of  the  complain- 
ants, whatever  validity  and  force  may  be 
given  to  them  as  liens  upon  the  earnings  of 
the  section  of  road  from  Cambridge  City  to 
Hagerstown,  between  the  parties  agreeing  to 
such  liens,  are  entirely  subordinate  to  the 
riglits  of  the   bondholders  under  Uie  mort- 
gage of  the  White  Water  Valley  Eailroad 
Company,  executed  for  their  benefit  to  trus- 
tees  on   the   1st  of  August,    1865.     .     .     . 
The  decision  in  the  case  of  (Jlalvestofij  H.  d 
H.  R,  Co.  V.  Goiodrey  also  covers  the  only 
plausible  position  of  the  complainants,  thut 
they  have  a  lien  upon  the  earnings  of  the 
section,  because  with  their  moneys  the  road 
over  it  was  constructed.     But  the  work  was 
not  done  at  the  request  of  the  mortgagees, 
but  upon  a  contract  with  the  lessee  of  the 
road,  which  had  stipulated  as  one  of  the  con- 
siderations of   the   lease   to   construct  that 
part    of    the    line.     With  those  contractors 
the  bondholders,  secured  by  the  mortgage  of 
August   1,  1865,  had   no   relations,  and    in- 
curred no  obligation  to  them.     In  the  case 
cited  it  was  contended  that  priority  should 
be  given  to  the  last  creditor  for  aiding  to 
conserve  the  road.     But  the  court  answered 
that  this  rule  had  never  been  introduced  into 
our  laws,  except  in  maritime  cases,  which 
stand  on  a  particular  reason;  that  by  the 
ooimiion  law  whatever  is  affixed  to  the  free- 
hold becomes  part  of  the  realty,  except  cer- 
tain fixtures  erected  by  tenants,  which  do 
not  aflect  the  question;  and  that  the  rails 
put  down  upon  the  company's  road  become  a 
part  of  the  road.     Heae  the  same  rule  ap- 
plies, and  not  onJy  the  rails,  but  those  per- 
manent fixtures  which  are  essential  to  the 
successful  operation  of  the  road,  become  a 
part  of   the  property  of   the   company,  as 
52  L.  R.  A. 


much  so  as  if  they  had  existed  when  the 
mortgage  was  executed." 

In  Toledo,  D.  d  B.  R,  Co.  v.  Hamilton, 
134  U.  S.  296,  298,  299,  301,  33  L.  ed.  905, 
906,  908,  10  Sup.  Ct.  Rep.  546,  decided  in 
1890,  the  Toledo,  Delphos,  &  Burlington 
Railroad  Company  made  a  mortgage  in  18S0 
upon  its  property,  acquired  and  to  be  ac- 
quired, and  its  income,  to  secure  bonds  which 
were  subsequently  issued  thereunder.  In 
1883  that  railroad  company  made  several 
contracts  with  one  who  subsequently  became 
the  intervener  in  a  suit  to  foreclose  that 
mortgage,  to  the  effect  that  he  should  con- 
struct a  dock  for  it  in  the  city  of  Toledo,  and 
he  fulfilled  the  contract.  The  railroad  com- 
pany failed  to  pay  the  contract  price,  and  he 
sought  priority  over  the  mortgage  bondhold- 
ers in  payment  out  of  the  income  and  pro- 
ceeds of  the  mortgaged  property.  The  cir- 
cuit court  sustained  his  claim.  The  Su- 
preme Court  reversed  the  decree,  held  that 
no  act  of  the  mortgagor  and  third  parties 
could  displace  the  lien  of  the  mortgage  in 
favor  of  a  claim  for  money  due  for  construc- 
tion of  additions  to  the  property  mortgaged, 
and,  among  other  things,  said:  "Neither 
did  the  fact  of  the  construction  of  the  dock, 
and  the  subsequent  improvement  of  the 
mortgaged  property,  give,  as  reported  by  the 
master,  to  Hamilton  an  equitable  lien  prior 
in  right  to  the  lien  of  the  mortgage,  or  fur- 
nish equitable  reasons  why  the  legal  prior- 
ity belonging  to  the  mortgage  should  he  dis- 
placed. It  is  true  cases  have  arisen  in 
which,  upon  equitable  reasons,  the  priority 
of  a  mortgage  debt  has  been  displaced  in  fa- 
vor of  even  unsecured  subsequent  creditors. 
See  St.  Louis,  A.  d  T.  H.  R.  Co.  v.  Clevela/nd, 
C.  C.  d  I.  R.  Co.  125  U.  8.  668,  673,  31  L. 
ed.  832,  837,  8  Sup.  Ct.  Rep.  1011,  in  which 
many  of  these  cases  are  collected,  and  the 
equitable  principles  underlying  them  stated. 
But  those  principles  have  no  application 
here.  The  work  which  Hamilton  did  was  in 
original  construction,  and  not  in  keeping  up, 
as  a  going  concern,  a  railroad  already  built. 
The  amount  due  him  was  no  part  of  the  cur- 
rent expenses  of  operating  the  road.  There 
was,  as  to  him,  no  diversion  of  current  earn- 
ings to  the  payment  of  current  expenses." 

In  Southei'fi  R.  Co.  v.  Carnegie  Steel  Co. 
176  U.  S.  257,  259,  296,  44  L.  ed.  458,  459, 
475,  20  Sup.  Ct.  Rep.  347,  and  Lackaioarma 
Iron  d  Coal  Co.  v.  Farmers*  Loan  d  T.  Co. 
176  U.  S.  298,  315,  44  L.  ed.  475,  484,  20 
Sup.  Ct.  Rep.  363  (cases  which  w^ere  decided 
in  1900),  the  Supreme  Court  had  occasion 
again  to  consider  the  question  before  us.  In 
the  former  case  the  Richmond  &  Danville 
Kail  road  Company,  the  mortgagor,  had  been 
engaged  in  operating  a  system  of  railroads 
comprising,  3,320  miles.  The  Carnegie  Steel 
Company  had  sold  to  the  mortgagor,  shortly 
before  tie  appointment  of  receivers  in  the 
suit  to  foreclose  the  mortgage  upon  it,  4,203 
tons  of  rails,  which  were  necessary  to  replace 
old  and  worn  rails  upon  the  various  lines  of 
railroad  operated  by  the  mortgagor.  These 
rails  conserved  the  property  and  increased 
the  security.  The  Supreme  Court  held  that 
the  claim  for  these  rails  was /for  a  nartj^f 
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the  operating  expenses  of  the  railroads  of 
the  mortgagor,  and  that  it  was  entitled  to 
preference  in  payment  over  the  claim  of  the 
prior  mortgagee.  In  the  latter  case,  the 
Houston  &  Texas  Central  Railway  Company, 
the  mortgagor,  was  operating  521  miles  of 
railroad.  In  the  years  1882,  1883,  and  1884 
it  purchased  18,581  tons  of  rails,  which  were 
indispensable  to  the  niaiuteii<ance  of  the  com- 
pany B£  a  going  concern,  and  which  were 
used  to  replace  old  and  worn  rails  upon  the 
roiids  operated  by  the  mortgagor.  Half  the 
purcha&e  price  of  these  rails  remained  un- 
paid. The  claimant  for  this  unpaid  pur- 
chase price  insisted  that  it  waa  entitled  to 
a  preference  in  payment  over  the  mortgagee 
out  of  the  income  and  proceeds  of  the  Waco 
&  Northwestern  Division  of  the  mortgagor's 
railroad  system,  which  consisted  of  58  miles, 
37  miles  of  which  were  relaid  with  rails  fur- 
nished under  the  contracts  with  the  mortga- 
gor. The  court  held  that  the  purchase  price 
of  these  rails  was  not  a  pai't  of  the  ordinary 
expenses  of  operating  the  railroad,  and  re- 
fused to  allow  a  preference  to  the  claim. 
Counael  for  the  claimants  in  each  of  these 
cases  earnestly  and  persistently  urged  that 
these  rails  were  necessary  to  the  operation 
of  the  railroad,  that  they  conserved  the  prop- 
erty, that  they  increased  the  security,  ami 
that  for  these  reasons  the  claims  should  be 
preferred.  In  the  former  case  the  Supreme 
Court  held  the  purchase  price  of  the  small 

Quantity  of  rails  in  that  case  one  of  the  or- 
inary  expenses  of  Uie  operation  of  the  rail- 
road, and  th«n  said :  "We  must  not  be  un- 
derstood as  saying  that  a  general  unsecured 
creditor  of  an  insolvent  railroad  corporation 
in  the  hands  of  a  receiver  is  entitled  to  pri- 
ority over  mortgage  creditors  in  the  distri- 
bution of  net  earnings,  simply  because  that 
which  he  furnished  to  the  company  prior  to 
the  appointment  of  the  receiver  was  for  the 
preservation  of  the  property  and  for  the  ben- 
efit of  the  mortgage  securities.  That,  no 
doubt,  is  an  imporl^nt  element  in  the  mat- 
ter. Before,  however,  such  a  creditor  is  ac- 
corded a  preference  over  mortgage  creditors 
in  the  distribution  of  net  earnings  in  the 
hands  of  a  receiver  of  a  railroad  company, 
it  should  reasonably  appear  from  all  the  cir- 
cumstances, including  the  amount  involved 
and  the  terms  of  payment,  that  the  debt  waa 
one  fairly  to  be  regarded  as  part  of  the  op- 
erating expenses  of  the  railroad,  incurred  in 
the  ordinary  course  of  business,  and  to  be 
met  out  of  current  receipts."  Page  296,  176 
U.  S.,  page  475,  44  L.  ed.,  and  page  362,  20 
Sup.  Ct.  Kep. 

In  the  latter  case  the  court  declared: 
**The  principal  ground  upon  which  the  Lack- 
awanna Company  bases  its  claim  for  the  re- 
lief asked  is  that  when  each  of  the  above 
contracts  were  made  the  Waco  division  was 
in  such  condition  that  new  rails  were  im- 
peratively required  in  order  that  the  road 
mi^ht  be  safely  used  for  the  transportation 
of  persons  and  property.  Such,  it  may  be 
as:«uiiied,  was  the  condition  of  the  road  when 
the  rails  were  contracted  for  and  delivered; 
for  it  was  so  found  by  the  master  to  whom 
the  intervening  petition  of  the  Lackawanna 
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Company  was  referred  with  direction  to  take 
the  account  prayed  for,  luod  to  report  the 
facts,  and  to  that  report  no  ezceptiouB  were 
tiled.  .  .  .  This  court  has  uniformly 
held  that  in  the  distribution  of  the  current 
earnings  of  an  insolvent  railroad  company, 
whose  property  is  being  administered  by  » 
receiver,  mortage  creditors  could  not  be 
postponed  to  unsecured  creditors,  unless  the 
debts  due  the  latter  were  of  the  class  known 
as  current  debts  arising  in  the  ordinary 
course  of  business,  and  properly  chargeable 
upon  current  receipts.  The  decision  in  each 
case  has  been  more  or  less  controlled  by  its 
special  facts.  But  we  are  of  opinion  that 
such  expenditures  as  those  incurred  in  tha 
making  of  the  contracts  with  the  Lackar 
wanna  Company  were  not  such  as  are  made 
in  the  ordinary  course  of  the  operations  of 
a  railroad,  and  cannot  be  deemed  current 
debts  within  the  rule  that  a  railroad  mort- 
gagee, when  accepting  his  security,  impli- 
edly agrees  that  the  current  debts  of  a  rail- 
road company,  contracted  in  ihe  ordinary 
courae  of  its  business,  in  order  to  keep  it  » 
going  concern,  shall  be  paid  out  of  current 
receipts  before  he  has  any  claim  upon  such 
income.  Southern  R.  Co,  v.  Carnegie  8teei 
Co.  176  U.  S.  267,  44  L.  ed.  468,  20  Sup.  Ct. 
Rep.  347,  and  authorities  there  cited.  They 
are  rather  to  be  regarded  as  extraordinary 
expenditures,  outside  of  the  ordinary  course 
of  business,  and  incurred  for  purposes  not  of 
repair,  but  of  construction.  This  court  hat 
said  that  it  is  the  exception,  not  the  rule, 
that  the  priority  of  mortgage  liens  can  be 
displaced.  Kneeland  v.  American  Loan  ^  T. 
Co,  136  U.  S.  89,  98,  34  L.  ed.  379,  383,  10 
Sup.  Ct  Rep.  950;  Thomas  v.  Western  Oar 
Co.  149  U.  S.  95,  111,  37  L.  ed. 
603,  669,  13  Sup.  Ct  Rep.  824.  We 
have  said  tiiat  priority  of  unsecured  claims 
is  recognized  only  in  a  few  specified 
cases  in  which  equity  and  good  conscience  re- 
quire that  the  vested  liens  of  mortgage  cred- 
itors shall  be  postponed  in  the  application  of 
current  earnings  to  current  debts.  Sound 
principle  forbids  that  a  court  of  equity 
shoula  imply  an  agreement  upon  the  part  of 
mortgage  creditors  to  subordinate  their 
claims  to  such  debts  as  those  due  to  the 
Lackawanna  Company.  To  so  hold  would 
place  their  rights  at  the  mercy  of  the  rail- 
road company  having  charge  of  the  property 
upon  which  their  recorded  liens  rest." 

This  is  the  last  decision  of  the  Supreme 
Court  upon  the  question  in  dispute  to  which 
our  attention  has  been  called. 

The  authorities  to  which  we  have  now  ad- 
verted establish  the  propositions  that  a 
claim  for  money  borrowed  or  for  service  ren- 
dered or  material  furnished  to  construct  a 
necessary,  permanent,  and  beneficial  im- 
provement or  addition  to  tlie  mortgaged 
property  of  a  quasi  public  corporation  is  not 
entitled  in  equity  to  a  preference  in  payment 
out  of  the  mortgaged  property  or  income 
over  the  claims  of  the  bondholders  secured 
by  the  lien  of  the  prior  mortgage,  in  the  face 
of  which  the  claim  accrued;  and  that  neither 
the  fact  that  the  consideration  of  the  claim 
conserved  the  propertv,  inci||&ased^th^  secnr- 
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ity  of  the  mortgagee,  and  rendered  the  opera- 
tion of  the  property  more  economical,  nor 
the  fact  that  it  was  necessary  to  keep  the 
mortgagor  a  going  concern,  nor  the  fact  that 
the  mortgagor  pledged  or  mortgaged  the  cur- 
rent income  to  secure  the  payment  of  the 
claim,  can  raise  such  an  equity  as  will  enti- 
tle it  to  a  preferential  lien  upon  either  the 
income  or  the  corpus  of  the  mortgaged  es- 
tate over  the  lien  of  the  prior  mortgage. 
These  propositions  conclusively  answer  Uie 
question  presented  in  this  case. 

Nor  will  a  perusal  of  the  authorities  from 
the  Supreme  Court  cited  by  counsel  for  the 
intervener,  and  a  careful  examination  of  tlie 
facts  and  opinions  in  those  cases,  disclose 
any  decision  advei*fte  to  this  answer  or  to  any 
of  the  propositions  upon  which  it  rests.  As 
usual  in  cases  of  claims  for  preferential  liens 
in  equity,  the  case  of  Fosdiok  v.  aohaU,  99 
U.  S.  236,  251,  262,  25  L.  ed.  339,  342,  has 
been  dted,  quoted,  and  made  the  foundation 
of  the  argument  for  t^e  intervener.  It  is 
true  that  Chief  Justice  Waite  in  delivering 
the  opinion  of  the  Supreme  Court  in  that 
ease  said:  "We  have  no  doubt  that  when 
a  court  of  chancery  ]«  asked  by  railroad 
mortgagees  to  appoint  a  receiver  of  railroad 
property,  pending  proceedings  for  foreclo- 
sure, the  court,  in  the  exercise  of  a  sound  ju- 
dicial discretion,  may,  as  a  condition  of  is- 
suing the  necessary  order,  impose  such  terms 
in  reference  to  the  parent  from  the  income 
during  the  receivership  of  outstanding  debts 
for  labor,  supplies,  equipment,  or  permanent 
improvement  of  the  mortga^^  property  as 
may,  under  the  drcumstances  of  the  particu- 
lar case,  appear  to  be  reasonable.  Railroad 
mortgages  and  the  rights  of  railroad  mort- 
gagees are  comparatively  new  in  the  history 
of  judicial  proceedings.  They  are  peculiar 
in  their  character,  and  affect  peculiar  inter- 
ests. .  .  .  The  business  of  all  railroad 
companies  is  done  to  a  greater  or  lees  extent 
on  credit.  This  credit  is  longer  or  shorter, 
as  the  necessities  of  the  case  require;  and, 
wheji  companies  become  pecuniarily  embar- 
rassed, it  frequently  happens  that  debts  for 
labor,  supplies,  equipment,  and  improve- 
ments are  permitted  to  accumulate,  in  or- 
der that  bonded  interest  may  be  paid,  and  a 
disastrous  foreclosure  postponed,  if  not  al- 
together avoided.  In  this  way  the  dailv  and 
monthly  earnings,  which  ordinarily  should 
go  to  pay  the  daily  and  monthly  expenses, 
are  kept  from  those  to  whom  in  equity  they 
belong,  and  used  to  pay  the  mortgage  debt. 
The  income  out  of  which  the  mortgagee  is  to 
be  paid  is  the  det  income  obtained  by  deduct- 
ing from  the  gross  earnings  what  is  required 
for  necessary  operating  and  managing  ex- 
penses, proper  equipment,  and  useful  im- 
provements.^* 

But  it  is  an  interesting  fact  that  these  re- 
marks, upon  which  so  many  arguments  are 
based  for  the  preference  of  unsecured  to  se- 
cured creditors  in  the  application  of  the  in- 
come and  proceeds  of  mortgaged  property, 
were  obiter  dicta,  and  that  the  Supreme 
Court  has  ever  since  they  were  delivered  been 
industriously  engaged  in  limiting  their 
terms  and  restricting  their  effect,  until  it 
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has  finally  declared  in  the  cases  of  Southern 
K.  Co,  V.  Carnegie  Steel  Co,  176  U.  S.  257, 
259,  290,  44  L.  ed.  458,  459,  475,  20  Sup.  Ct. 
Rep.  347,  and  Lackawanna  Iron  d  Coal  Co. 
V,  Farmei's'  Loan  d  T,  Co,  176  U.  S.  298,  315, 
44  L.  ed.  476,  484,  20  Sup.  Ct.  Rep.  363,  that 
no  claim  which  is  not  a  current  dd>t  incurred 
in  the  ordinary  course  of  the  operation  of  the 
property  of  the  mortgagor  can  be  allowed  a 
preference  in  payment  over  the  lien  of  the 
prior  mortgage.  The  decision  in  Fosdick  v. 
Schall,  99  C.  S.  255,  25  L.  ed.  343,  was  far 
from  the  broad  proposition  contained  in  the 
remarks  we  have  quoted,  and  was  in  no  way 
supported  by  them.  It  was  that  a  claim  of 
a  vendor  of  cars  for  their  rent  for  six  months 
immediately  prior  to  the  receivership,  which 
was,  under  the  contract  of  sale,  a  part  of  the 
purchase  price  of  the  cars,  was  entitled  to 
no  equitable  lien  upon  the  proceeds  of  the 
mortgaged  property  superior  to  that  of  the 
mortgage  bondholders,  and  the  decree  of  the 
circuit  court  which  gave  such  a  preference 
was  reversed. 

In  Uuidekoper  v.  Hinckley  Locomotive 
Works,  99  U.  S.  258,  200,  25  L.  ed.  344,  the 
circuit  court  had  given  preference  in  pay- 
ment over  the  mortgage  to  the  claim  of  a 
creditor  for  a  balance  of  the  purchase  price 
of  rolling  stock  which  had  been  secured  upon 
the  locomotives,  ajid-had  been  partially  paid 
by  a  foreclosure  of  the  lien  thereon.  The 
Supreme  Court  reversed  the  decision  of  the 
court  below,  and  declared  that  the  vendor 
had  CO  equitable  lien  upon  any  fund  in 
court  as  security  for  his  debt. 

Miltenherger  v.  Logansport,  C,  d  8.  W.  R. 
Co,  106  U.  S.  286,  308,  311,  27  L.  ed.  117, 
125.  126,  1  Sup.  Ct.  Rep.  140,  is  another  case 
upon  which  much  reliance  seems  to  be  placed 
by  counsel  for  the  intervener.  In  that  case 
the  Supreme  Court  sustained  a  decree  which 
directed  the  receivers  operating  the  mort- 
gaged property  to  pay,  in  preference  to  the 
niortgaige  debt,  the  arrears  due  for  operat- 
ing expenses  of  the  railroad  for  a  period  not 
exceeding  ninety  days  prior  to  the  appoint- 
ment of  a  receiver,  an  amount  not  exceeding 
$10,000,  to  several  connecting  lines  of  rail- 
road, in  settlement  of  ticket  and  freight  bal- 
ances, and  in  payment  for  materials  and  re- 
pairs, a  part  of  which  accrued  more  than 
ninety  days  before  the  appointment  of  the 
receiver,  and  the  expenses  of  constructing 
6  miles  of  railroad  and  a  bridge,  which  were 
built  subsequent  to  the  appointment  of  a  re- 
ceiver, pursuant  to  the  orders  of  the  court. 
Much  stress  is  laid  upon  the  fact  that  un- 
der tliis  decree  the  expenses  of  constructing 
the  6  miles  of  railroad  and  the  bridge  were 
preferred  in  payment  to  the  lien  of  the  mort- 
gage. But  the  railroad  and  bridge  were  not 
constructed  by  the  mortgagor  prior  to  the 
appointment  of  the  receiver,  but  by  the  re- 
ceiver under  the  orders  of  the  court.  More- 
over, the  mortgagees  in  that  case  had  con- 
tented themselves  with  merely  protesting 
generally  and  disclaiming  all  interest  under 
the  receivership.  Without  other  action  to 
prevent  the  construction  of  the  railroad  and 
bridge,  and  with  full  knowledge  that  the  re- 
ceiver was  proceeding  to  construct  them  un- 
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der  the  orders  of  the  court,  they  had  re- 
mained silent  until  the  receiver  had  incurred 
tlie  expenses  of  tlie  construction  and  had 
completed  the  work.  The  court  held  that, 
under  these  circumstances,  they  were  es- 
topped from  claiming  that  the  expenses  so 
Incurred  should  not  be  paid  out  of  the  in- 
come or  proceeds  of  the  mortgaged  property. 
It  said:  "A  court  odf  equity,  however  it 
might  act  on  tlie  question  of  original  author- 
ity or  discretion,  if  presented  in  season  and 
under  circumstances  of  good  faith,  will  not 
visit  upon  innocent  parties  dealing  with  a 
receiver,  within  the  authority  of  iU  orders, 
consequences  which  result  from  the  inequi- 
table negligence  and  supineness  of  a  party  to 
the  suit,  or  of  those  represented  by  him." 
Page  308,  106  U.  S.,  page  125,  27  L.  ed.,  and 
pa^'e  109,  1  Sup.  Ct.  Rep.  The  case  was  de- 
cided upon  the  principle  of  estoppel,  and  not 
upon  the  theory  that  a  claim  for  the  ex- 
pense of  construction  was  superior  in  equity 
to  the  lien  of  a  prior  mortgage. 

In  Union  Trust  Co.  v.  Souther,  107  U.  S. 
591,  593,  595,  27  L.  ed.  488-490,  2  Sup. 
Ct.  Rep.  295,  it  was  held  that  the  court  ap- 
pointing a  receiver  might  properly  order 
him,  before  paying  the  mortgage  debt,  to  pay 
out  of  the  proceeds  of  the  mortgaged  prop- 
erty all  amounts  owing  by  the  railroad  com- 
pany for  labor  or  supplies  that  accrued  in 
the  operation  and  maintenance  of  the  rail- 
road within  six  months  prior  to  the  appoint- 
ment of  the  receiver,  where  the  receiver  had, 
with  the  consent  of  the  mortgagee,  used  the 
income  which  he  obtained  during  the  receiv- 
ership in  making  permanent  repairs  and  im- 
provements on  the  property,  instead  of  pay- 
ing the  claims  for  labor  and  supplies. 

In  Burnham  v.  Boxoen,  111  U.  8.  776,  783, 
28  L.  ed.  596,  598,  4  Sup.  Ct.  Rep.  675,  the 
decision  was  that,  in  a  case  in  which  the 
income  of  the  receivership  had  been  divert- 
ed to  pay  for  tlie  right  of  way,  the  court 
might  charge  a  claim  for  fuel  necessarily 
furnished  to,  and  used  by,  the  railroad 
company  in  the  ordinary  course  of  the  oper- 
ation of  its  road,  and  within  twelve  months 
prior  to  the  receivership,  as  a  lien  upon  the 
mortgaged  property  superior  to  that  of  the 
mortgage,  but  Mr.  Chief  Justice  Waite  add- 
ed: "We  do  not  now  hold,  any  more  than 
we  did  in  Fosdick  v.  Schall,  or  Huidekoper 
V.  Hinckley  Locomotive  Worka^  99  U.  S.  258, 
260,  25  L.  ed.  344,  345,  that  the  income  of 
a  railroad  in  the  hands  of  a  receiver,  for 
the  beneiit  of  mortgage  creditors  who  have 
a  lien  upon  it  under  their  mortgage,  can  be 
taken  away  from  them,  and  used  to  pay  the 
general  creditors  of  the  road.  All  we  then 
decided,  and  all  we  now  decide,  is  that,  if 
current  earnings  are  used  for  the  benefit  of 
mortgage  creditors  before  current  expenses 
are  paid,  the  mortgage  security  is  charge- 
able in  equity  with  the  restoration  of  the 
fund  which  has  been  thus  improperly  ap- 
plied to  their  use." 

In  Union  Trust  Co.  v,  Illinois  Midland 
R.  Co.  117  U.  S.  434,  29  L.  ed,  963,  6  Sup. 
Ct.  Hep.  809,  claims  for  amounts  due  em- 
ployees of  the  road  for  services  within  six 
months  preceding  the  appointment  of  the 
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receiver,  and  for  debts  incurred  for  the  or- 
dinary expenses  of  the  receivers  in  operat- 
ing, repairing,  and  maintaining  the  road  in 
passable  condition,  were  allowed  a  prefer- 
ence in  payment  over  the  claim  of  the  mort- 
gagee. 

in  Penn  v.  Calhoun,  121  U.  8.  251,  30 
L.  ed.  916,  7  Sup.  Ct.  Rep.  906,  a  claim  ef 
a  bank  for  money  loaned  to  and  used  by  the 
mortgagor  to  pay  current  expenses  and 
pressing  debts,  just  before  the  foreclosure^ 
was  refused  a  preference  in  payment  over 
the  mortgage  debt. 

In  Sage  v.  Memphis  d  L.  R.  R.  Co.  125  U. 
S.  361,  375,  379,  31  L.  ed.  694,  697,  699,  a 
Sup.  Ct.  llep.  887,  an  imsecured  creditor  ob- 
tained a  judgment  against  the  company,  and 
upon  a  creditor's  bill  secured  the  appoint- 
ment of  a  receiver,  who  proceeded  to  operate 
the  railroad,  and  to  collect  the  income  for 
the  benefit  of  the  judgment  creditor.  Indi- 
vidual bondholders,  who  were  secured  by  a 
mortgage  upon  the  railroad  and  its  income, 
intervened,  without  the  appearance  of  their 
trustees,  in  the  suit  brought  by  the  unse- 
cured judgment  creditor,  and  the  Supreme 
Court  held  that  they  did  not  thereby  de- 
prive him  of  his  priority  of  right  to  the 
income  accumulated  by  the  receiver  ap- 
pointed  under  his  bill. 

In  St.  Louis,  A.  d  T.  H.  R.  Co.  v.  Cleve- 
land, C.  C.  d  I.  R.  Co.  125  U.  8.  658,  673,. 
31  L.  ed.  832,  837,  8  Sup.  Ct.  Rep.  1011, 
the  Supreme  Court  refused  to  make  the 
amount  due  for  the  rent  of  a  track  used  by 
the  mortgagor  before  the  appointment  of 
a  receiver  a  preferred  claim  to  that  of  the 
bondholders  upon  the  proceeds  of  the  mort- 
gaged property.  In  the  opinion  Mr.  Justice 
Matthews  thus  enumerates  the  claims  that 
may  be  preferred  in  the  distribution  of  the 
income: 

"It  is  undoubtedly  true  that  operating 
expenses,  debts  due  to  connecting  lines  grow- 
ing out  of  an  interchange  of  business,  and 
debts  due  for  the  use  and  occupation  of 
leased  lines,  are  chargeable  upon  gross  in- 
come before  that  net  revenue  arises  which 
constitutes  the  fund  applicable  to  the  pay- 
ment of  the  interest  on  the  mortgage  bonds." 
Page  673,  125  U.  S.,  page  837,  31  L.  ed.,  and 
page   1017,  8   Sup.  Ct.  Rep. 

In  Union  Trust  Co.  v.  Morrison,  125  U. 
S.  591,  612,  31  L.  ed.  825,  831,  8  Sup.  a. 
Rep.  1004,  a  preference  in  the  distribution 
of  the  proceeds  of  the  sale  of  mortgaged 
property  was  allowed  to  a  surety  who  had 
executed  a  bond  for  an  injunction  that  en- 
abled the  railroad  company  *to  prevent  the 
sale  of  its  rolling  stock  on  execution  and  to 
continue  the  operation  of  the  railroad.  But 
Mr.  Justice  Bradley,  in  rendering  the  opin- 
ion of  the  court,  quoted  the  remark  of  Mr. 
Chief  Justice  Waite  in  Burnham  v.  Bowen, 
which  appears  above,  and  declared  that  it 
was  not  the  intention  of  the  court  to  decide 
anything  in  conflict  with  that  declaration. 
In  Kneeland  v.  American  Loan  d  T.  Co. 
136  U.  S.  89,  08,  34  L.  ed.  379,  383,  10  Sup. 
Ct.  Rep.  950,  953,  the  Supreme  Court  held 
that  a  claim  for  the  rent  of  rolling  stock 
for  three  months  immediately  prior  to  the 

Digitized  by  VjOOQIC 


1900 


Illikois  Trust  &  Savings  Bank  v.  Dodd. 


49& 


filmg  of  the  bill  for  foreclosure  was  not  en- 
titled to  a  preference  over  the  mortgage 
debt  in  the  distribution  of  the  proceeds  of 
the  sale  of  the  property,  although  the  roll- 
ing stock  was  used  during  that  time  by 
a  receiver  of  the  railroad  company  appoint- 
ed on  a  creditors'  bill.  In  delivering  the 
opinion  of  the  court  in  that  case,  Mr.  Jus- 
'';ice  Brewer  said: 

"The  appointment  of  a  receiver  vests  in 
the  court  no  absolute  control  over  the  prop- 
erty, and  no  general  authority  to  displace 
vested  contract  liens.  Because  in  a  few 
specified  and  limited  cases  this  court  has 
declared  that  unsecured  claims  were  enti- 
tled to  priority  over  mortgage  debts,  an 
idea  seems  to  have  obtained  that  a  court 
appointing  a  receiver  acquires  power  to  give 
such  preference  to  any  general  and  unse- 
cured claims.  It  has  be^  assumed  that  a 
court  appointing  a  receiver  could  rightfully 
burden  the  mortgaged  property  for  the  pay- 
ment of  any  unsecured  indebtedness.  In- 
deed, we  are  adxdsed  that  some  courts  have 
made  the  appointment  of  a  receiver  condi- 
tional upon  the  payment  of  all  unsecured 
indebtedness  in  preference  to  the  mortgage 
liens  sought  to  be  enforced.  Can  anything 
be  conceived  which  more  thoroughly  de- 
stroys the  sacredness  of  contract  obliga- 
tions? One  holding  a  mortgage  debt  upon 
a  railroad  has  the  same  right  to  demand 
and  expect  of  the  court  respect  for  his  vest- 
ed and  contracted  priority  as  the  holder  of 
a  mortgage  on  a  farm  or  lot.  So,  when  a 
court  appoints  a  receiver  of  railroad  prop- 
erty, it  has  no  right  to  make  that  receiver- 
ship conditional  on  the  payment  of  other 
than  those  few  unsecured  claims  which,  by 
the  rulings  of  this  court,  have  been  declared 
to  have  an  equitable  priority.  No  one  is 
bound  to  sell  to  a  railroad  company,  or  to 
work  for  it,  and  whoever  has  dealings  with 
a  company  whose  property  is  mortgaged 
must  be  assumed  to  have  dealt  with  it  on 
the  face  of  its  personal  responsibility,  and 
not  in  expectation  of  subsequently  displac- 
ing the  priority  of  the  mortgage  liens.  It 
is  the  exception,  and  not  tlie  rule,  that  such 
priority  of  liens  can  be  displaced." 

In  Lauiaville,  R.  d  St.  L.  R.  Co.  v.  Wil- 
son, 138  U.  S.  501,  608,  34  L.  ed.  1023,  1026, 
11  Sup.  Ct.  Rep.  406,  the  claim  of  an  attor- 
ney for  services  rendered  to  the  railway 
company  in  recovering  its  engines  from  the 
receiver  of  another  corporation,  and  for  ob- 
taining an  allowance  against  that  receiver 
for  $1,500,  was  allowed  a  preference  over 
the  lien  of  the  mortgage,  because  his  serv- 
ices were  rendered  in  the  ordinary  course  of 
the  operation  of  the  railroad,  and  inured 
to  the  benefit  of  the  mortgagee.  But  an- 
other claim  which  he  presented  for  services 
rendered  for  the  mortgagor,  which  secured 
no  benefit  to  the  mortgagee,  was  denied  a 
preference. 

In  Thomas  v.  Western  Car  Co.  149  U.  S. 
95,  110-112,  37  L.  ed.  603,  6G8,  669,  13 
Sup.  Ct.  Rep.  824,  a  preference  was  de- 
nied to  a  debt  from  a  railroad  company  to 
a  car  company  for  rental  of  cars  prior  to 
the  commencement  of  the  suit  to  foreclose 
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the  mortgage.  Mr.  Justice  Shiras,  in  de- 
livering the  opinion  of  the  Supreme  Court, 
quoted  with  approval  the  language  of  Mr. 
Justice  Brewer  in  Kneeland  v.  American 
Loan  d  T.  Co,  136  U.  S.  97,  34  L.  ed.  383, 
10  Sup.  Ct.  Rep.  963,  which  we  have  copied 
supra,  and  said:  "The  case  of  a  corpora- 
tion for  the  manufacture  and  sale  of  cars, 
dealing  with  a  railroad  company  whose  road 
is  subject  to  a  mortgage  securing  outstand- 
ing bonds,  is  very  different  from  that  of 
workmen  and  employees,  or  of  those  who 
furnish  from  day  to  day  supplies  necessary 
for  the  maintenance  of  the  railroad.  Such 
a  company  must  be  regarded  as  contracting 
upon  the  responsibility  of  the  railroad  com- 
pany, and  not  in  reliance  upon  the  inter- 
position of  a  court  of  equity." 

In  Oirard  Ins.  d  T.  Co.  v.  Cooper,  162  U. 
S.  629,  40  L.  ed.  1062,  16  Sup.  a.  Rep.  879, 
a  coal  and  railway  company  had  made  an 
agreement  with  a  contractor  for  the  con- 
struction of  a  building  for  it.  After  the 
contractor  had  commenced  his  work  a  re- 
ceiver of  the  property  of  the  company  was. 
appointed  under  foreclosure  proceedings. 
The  building  which  the  contractor  was  erect- 
ing was  not  covered  by  the  mortgage.  The 
contractor  then  proceeded,  under  an  order 
of  the  court,  and  with  the  consent  of  the 
receiver,  towards  the  completion  of  the 
building.  The  court  held  that,  as  the  build- 
ing was  an  asset  in  the  hands  of  the  re- 
ceiver, the  claim  of  the  contractor  for  the^ 
work  done  upon  it  was  entitled  to  payment 
out  of  the  income  or  out  of  the  proceeds  of 
the  property  of  the  railroad  company.  But 
this  case  is  not  in  point  here,  because  the 
building  constructed  was  not  covered  by  tne 
mortgage. 

In  Virginia  d  A.  Coal  Co.  v.  Central  R. 
d  Bkg.  Go.  170  U.  S.  356,  370,  42  L.  ed. 
1068,  1073,  18  Sup.  Ct.  Rep.  657,  a  claim 
for  coal  furnished  and  used  in  the  opera- 
tion of  the  lincH  of  railroad  of  toe  mortga- 
gor was  held  to  be  one  of  the  current  ex- 
penses in  the  ordinary  course  of  the  opera- 
tion af  a  railroad,  and  to  be  entitled  to 
preference  in  equity  over  the  mortgage  lien. 
In  rendering  the  decision  the  court  again 
called  attention  to  the  very  few  and  excep- 
tional cases  in  which  preferential  liens  may 
be  allowed  under  the  decisions  of  that 
court.  Mr.  Justice  White  said:  *1n  con- 
cluding that  the  claims  of  the  interveners 
were  entitled  to  priority  out  of  the  surplus 
earnings  which  arose  during  the  control  of 
the  road  by  the  court,  we  must  not  be  un- 
derstood as  in  any  wise  detracting  from  the 
force  of  the  intimations  contained  in  the  re- 
cent utterances  of  this  court  in  the  Knee- 
land  Case,  136  U.  S.  89,  34  L.  ed.  379,  10 
Sup.  Ct.  Rep.  960,  and  the  Thomas  Case, 
149  a.  S.  95,  37  L.  ed.  663,  13  Sup.  Ct. 
Rep.  824,  as  to  the  necessity  of  a  court  of 
equity  confining  itself  within  very  restrict- 
ed limits  in  the  application  of  the  doctrine 
that  in  certain  cases  a  court  having  a  road 
or  fund  under  its  control  may  be  justified 
in  awarding  priority  over  the  claims  of 
mortgage  bondholders  to  unsecured  claims 
originating  prior  to  a  receivership." 
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All  the  casea  cited  by  counsel  for  the  in- 
tervener from  the  Supreme  Court  which  bear 
upon  the  question  in  hand  have  now  been 
reviewed.  While  there  are  dicta  in  some 
of  the  earlier  opinions  of  that  court  (nota- 
bly in  Fosdiok  v.  Schall)  upon  which  a 
plausible  argument  that  a  claim  for  mate- 
rial or  money  furnished  for  a  "permanent 
improvement"  to  Uie  mortgaged  property 
may  be  preferred  to  a  prior  mortgage,  there 
is  no  decision  of  that  court  to  that  effect, 
or  adverse  to  the  principles  established  and 
affirmed  by  the  line  of  cases  opening  with 
Dunham  v.  Otnoinwati,  P,  d  C.  R.  Co.  1 
Wall.  254,  267,  17  L.  ed.  584,  688,  in  1863, 
ajid  closing  with  Lackawanna  Iron  d  Coal 
Co.  v.  Farmera*  Loan  d  T.  Co.  176  U.  8. 
298,  315,  44  L.  ed,  475,  484,  20  Sup.  a. 
Rep.  363,  which  have  been  examined  in  an 
earlier  part  of  this  opinion.  Since  those  au- 
thorities decide  the  question  before  us,  and 
as  the  decisions  of  the  Supreme  Court  are 
conclusive  here,  it  would  be  an  idle  task 
to  consider  the  opinions  of  other  courts. 
When  a  careful  examination  and  analysis 
of  the  facts  and  opinions  in  all  the  cases  in 
the  Supreme  Court  upon  the  subject  of  pref- 
erential claims  in  suits  to  foreclose  mort- 
gages of  quasi  public  corporations  is  made 
and  dicta  are  distinguished  from  adjudica- 
tions, the  decisions  of  that  court  will  be 
found  to  sustain  these  propositions:  A 
mortgagee  of  the  property,  acquired  and  to 
he  acquired,  and  of  the  income  of  a  quasi 
public  corporation,  such  as  a  railroad  com- 
pany, obtains  a  lien  upon  the  net  income 
of  the  company  after  the  current  expenses 
of  operation  incurred  in  the  ordinary  course 
of  business  are  paid,  and  impliedly  agrees 
that  the  gross  income  shall  be  first  applied 
to  the  payment  of  these  current  expenses, 
before  the  net  income  to  which  he  is  enti- 
tled arises.  A  court  of  equity  engaged  in 
administering  mortgaged  railroad  property 
under  a  receivership  in  a  foreclosure  suit 
may  prefer  unpaid  claims  for  current  ex- 
penses of  the  ordinary  operation  of  the  rail- 
road, incurred  within  a  limited  time  before 
the  receivership,  to  a  prior  mortgage  lien, 
in  the  distribution  of  the  income  or  of  the 
proceeds  of  the  mortgaged  property.  If 
such  a  mortgagor  diverts  the  current  in- 
come from  the  payment  of  current  expenses 
to  the  payment  of  interest  on  the  mortgage 
debt,  or  to  the  improvement  of  the  mort- 
gaged property,  so  that  current  expenses  re- 
main unpaid  when  a  receiver  is  appointed, 
the  court  may,  out  of  the  income  accruing 
during  the  receivership,  restore  to  the  un- 
paid claims  for  current  expenses  the  amount 
so  diverted.  But  if  there  has  been  no  di- 
version there  can  be  no  restoration,  and  the 
amount  of  the  restoration  cannot  exceed  the 
amount  of  the  diversion.  The  class  of 
claims  which  may  be  awarded  a  preference 
in  payment  over  the  prior  mortgage  debt 
in  equity  is  limited  to  claims  for  current 
expenses  incurred  in  the  ordinary  course  of 
the  operation  of  the  mortgaged  property 
within  a  limited  time  before  the  appoint- 
ment of  a  receiver.  It  does  not  include 
claims  for  money  loaned,  or  for  material ' 
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or  labor  furnished  to  make  necessary  bens- 
ficial  and  permanent  additions  or  improve- 
ments to  the  mortgaged  property.  The 
broad  language  of  the  dicta  in  Fosdick  v. 
Schall,  that  '^necessary  operating  and  man- 
aginj^  expenses,  proper  equipment,  and  use- 
ful improvements"  are  to  be  deducted  from 
the  current  income  before  the  net  income 
out  of  which  the  mortgage  debt  is  to  be 
paid  arises,  has  been  disapproved  and  modi- 
fied, and  the  class  of  claims  entitled  to 
equitable  preference  has  been  limited,  by 
the  later  decisions  of  the  Supreme  Court  in 
Kneeland  v.  American  Loan  do  T.  Co.  136 
U.  S.  89,  98,  34  L.  ed.  379,  383,  10  Sup.  a. 
Rep.  960;  Morgan's  L.  d  T,  R.  d  8,  8,  Co. 
V.  Tewas  C.  R.  Co.  137  U.  S.  171,  196,  198, 
34  L.  ed.  626,  634,  636,  11  Sup.  Ct.  Rep. 
71;  Thompson  r.  White  Water  Valley  R. 
Co.  132  U.  S.  68,  71,  73,  33  L.  ed.  266,  258, 
269,  10  Sup.  Ct.  Rep.  29;  Thomas  ▼.  West- 
ern Car  Co.  149  U.  8.  96,  110,  37  L.  ed.  663, 
G68,  13  Sup.  Ct.  Rep.  824;  Southern  R.  Co. 
V.  Carnegie  Steel  Co.  176  U.  S.  257.  296, 
44  L.  ed.  458,  476,  20  Sup.  Ct.  Rep.  347; 
and  Laoka/ioanna  Iron  d  Coal  Co.  v.  Farm- 
ers' Loan  d  T.  Co.  176  U.  S.  298,  316.  44 
L.  ed.  476,  484,  20  Sup.  a.  Rep.  363,— 
to  claims  incurred  for  the  current  expenses 
of  the  operation  of  the  mortgaged  property 
in  tlie  ordinary  course  of  the  business  of  the 
mortgagor.  The  test  of  the  preferential 
equity  of  a  claim  is  its  consideration.  If 
its  consideration  was  a  current  expense  of 
the  operation  of  the  mortgaged  property, 
which  inured  to  its  benefit,  and  which  was 
incurred  in  the  ordinary  course  of  its  busi- 
ness, within  a  limited  time  anterior  to  the 
appointment  of  the  receiver,  the  claim  may 
be  preferred.  The  Supreme  Court  has  re- 
fused to  apply  the  principle  of  the  civil  and 
maritime  laws  of  awarding  priority  to  the 
last  creditor  who  furnished  necessary  re- 
pairs and  supplies  to  a  vessel  to  the  distri- 
bution of  the  proceeds  of  the  foreclosure  of 
mortgages  of  quasi  public  corporations. 
Qalvcfsion,  H.  d  B.  R.  Co.  v.  Covcdrey,  11 
Wall.  459,  474,  482,  20  L.  ed.  190,  204,  206; 
Thompson  v.  White  Water  Valley  R.  Co. 
132  U.  S.  68,  74,  33  L.  ed.  256,  200,  10  Sup. 
Ct.  Rep.  29.  If  the  consideration  oif  a  claim 
is  not  a  part  of  the  current  expenses  of  the 
ordinary  operation  of  the  mortgaged  prop- 
erty, but  is  a  part  of  the  expense  of  con- 
structing a  permanent  addition  or  improve- 
ment to  it,  out  of  the  ordinary  course  of  its 
operation,  neither  the  fact  that  it  tended 
to  con#scrve  and  improve  the  property  and 
increase  the  security  of  the  mortgagee,  nor 
the  fact  that  it  was  necessary  to  keep  the 
mortgagor  a  going  concern,  nor  the  fact 
that  the  mortgagor  pledged  or  mortgaged 
the  current  income  to  secure  it,  will  give 
the  claim  a  preferential  equity  over  the  lien 
of  a  prior  mortgage.  Dunham  v.  Cincin- 
nati, P.  d  C.  R.  Co.  1  Wall.  254,  267,  17  L. 
ed.  584,  588;  Galveston,  H.  d  H.  R.  Co.  ▼. 
Cowdrey,  11  Wall.  464.  481,  20  L.  ed.  202, 
206;  Thompson  v.  White  Water  Valley  R. 
Co.  132  U.  S.  71,  73,  74,  33  L.  ed.  268- 
260,  10  Sup.  Ct.  Rep.  29;  Toledo,  D.  d  B. 
R.  Co.  ▼.  Hamilton,  134  U.  8.  296,  301,  83 
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L.  ed.  905,  908,  10  Sup.  Ct.  Rep.  546; 
Southern  R.  Co,  ▼.  Carnegie  Steel  Co.  176 
U.  S.  267,  296,  44  L.  ed.  458,  20  Sup.  a. 
Rep.  347;  Lackawanna  Iron  i  Coal  Co,  v. 
Farmers'  Loan  d  T.  Co,  176  U.  S.  298,  316, 
44  L.  ed.  476,  484,  20  Sup.  Ct.  Rep.  303. 
The  consideration  of  the  claim  for  money 
loaned  to  pay  for  the  addition  to  the  plant 
and  power  of  the  mortgagor,  for  which  a 
preference  is  sought  in  this  case,  was  not 
one  of  the  current  expenses  of  the  operation 
of  the  mortgaged  property  in  the  ordinary 
course  of  business,  but  it  was  money  loaned 
to  pay  an  extraordinary  expense  of  the 
mortgagor,  incurred,  not  for  Uie  operation 
of  its  property,  but  for  the  construction  of 
a  new  and  permanent  addition  to  and  im- 
provement of  it.  ITie  claim  was  therefore 
inferior  in  law  and  in  equity  to  the  prior 
lien  of  the  recorded  mortgage,  in  the  face 
of  which  it  arose;  and  the  decree  helow, 
which  gave  it  a  preference  over  the  claims 
of  the  bondliolders  secured  by  that  mort- 
gage, must  be  reversed,  and  Uie  case  must 
he  remanded  to  the  court  below,  with  di- 
rections to  overrule  the  exceptions  to  the 
master's  report  and  to  enter  a  decree  in 
conformity  therewith,  and  it  is  so  ordered. 

Caldwell,  Circuit  Judge,  dissenting: 
At  the  threshold  of  this  case  we  are  con- 
fronted with  the  question  whether  the  doc- 
trine of  preferential  debts,  applicable  to 
railroads,  has  any  application  to  a  corpora- 
tion like  the  mortgs^^r  in  this  case.  In 
Wood  V.  Chiarvrntee,  Trust  d  S,  D,  Co.  128 
U.  8.  416,  421,  32  L.  ed.  472,  473,  9  Sup.  a. 
Rep.  132,  the  Supreme  Court  said:  "The 
doctrine  of  Fosdick  v.  Schall  has  never  yet 
been  applied  in  any  case  except  that  of  a 
railroad.  The  case  lays  great  emphasis  on 
the  consideration  that  a  railroad  is  a  pecu- 
liar property,  of  a  public  nature,  and  dis- 
charging a  great  public  work.  There  is  a 
broad  distinction  between  such  a  case  and 
that  of  a  purely  private  concei:n.  We  do 
not  undertake  to  decide  the  question  here, 
but  only  point  it  out." 

In  Hanna  v.  State  Trust  Co,  30  L.  R.  A. 
201,  16  C.  C.  A.  586,  36  U.  S.  App.  61,  70 
Fed.  2,  and  in  Ford  v.  Central  Trust  Co.  17 
O.  C.  A.  31,  36  U.  S.  App.  203,  70  Fed.  144, 
the  question  was  adverted  to,  but  not  de- 
cided, by  this  court.  The  majority  opinion 
makes  no  reference  to  this  question,  but  by 
implication  puts  the  corporation  in  this 
case  on  the  footing  of  a  general  traffic  rail- 
road in  the  matter  of  preferential  debts.  I 
express  no  opinion  upon  that  question.  If 
the  doctrine  is  applicable  to  this  corpora- 
tion, then  the  decree  of  the  circuit  court 
should  be  affirmed.  The  opinion  of  Judge 
Wool  son  {Illinois  Trust  d  Sav.  Bank  v. 
Ottufnwa  Electric  R.  Co,  89  Fed.  235) 
shows  what  the  decree  was  and  the  grounds 
upon  which  it  was  rested.  No  extended  re- 
view of  the  authorities  on  the  doctrine  of 
preferential  claims  is  called  for  by  this  case. 
They  have  been  fully  reviewed  by  the  Su- 
preme Court  in  the  late  case  of  Southern 
R,  Co.  V.  Carnegie  Steel  Co,  176  U.  S.  257, 
44  L.  ed.  458,  20  Sup.  Ct.  Rep.  347,  and 
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their  review  by  the  majority  of  the  court  in 
this  case  throws  no  new  light  on  the  sub- 
ject, but,  from  the  standpoint  from  which 
it  is  made,  serves  rather  to  darken  it.  The 
cases  of  Dtmham  v.  Cincinnati,  P.  d  C.  R. 
Co.  1  Wall.  254,  17  L.  ed.  684,  and  Galves- 
ton, H,  d  H,  R,  Co.  V.  Cowdrey,  11  Wall. 
469,  20  L.  ed.  199,  are  cited  in  sup- 
port of  the  majority  opinion.  As  these 
cases  were  decided  long  before  Fosdick 
V.  Schall,  the  court  might,  with  exactly 
as  much  pertinency  and  relevancy  to 
the  case  at  bar,  have  cited  eveiy  case  from 
the  Year  Books  down.  The  question  of  givi- 
ing  certain  classes  of  the  general  indebted- 
ness of  a  railroad  company  preference  over 
a  mortgage  on  the  road  first  came  before 
the  circuit  courts  in  suits  to  foreclose  such 
mortgages.  Some  of  those  courts,  perceiv- 
ing the  difference  between  a  railroad  and 
all  other  kinds  of  property,  and  between  a 
mortgage  on  a  railroad  and  a  mortgage  on 
lands  and  lots  [Farmers'  Loan  d  T.  Co.  ▼. 
Kansas  City,  W,  d  N,  W.  R,  Co,  63  Fed. 
182;  Farmers*  Loan  d  T,  Co.  v.  Northern  P. 
R,  Co.  71  Fed.  246),  were  constrained  by 
considerations  of  equity  and  justice,  which 
no  court  of  equity  could  disregard,  to  give 
certain  classes  of  indebtedness  of  the  rail- 
road company  preference  over  the  mortgage. 
The  power  was  exercised  very  sparingly  at 
first,  but  more  liberally  by  some  chancel- 
lors than  others.  The  first  case  in  which 
the  Supreme  Court  todc  up  and  fully  con- 
sidered the  questioa  of  the  power  of  a  court 
of  equity  to  make  preference  in  suits  to 
foreclose  a  mortgage  on  a  railroad  was  the 
now  justly  celebrated  case  of  Fosdick  v. 
Scliall,  99  U.  S.  263,  25  L.  ed.  342.  The 
unanimous  judgment  of  the  court  was  de- 
livered by  Chief  Justice  Waite,  and  the 
opinion  in  that  case  is  the  foundation  of  the 
doctrine  in  the  Federal  courts,  and  no  case 
prior  to  that  judgment  has  any  application 
to  the  doctrine.  No  case  has  since  gone  to 
the  Supreme  Court,  involvinff  the  question 
of  preferential  debts,  in  which  the  court 
has  not  rested  its  decision  on  the  doctrine 
of  that  case,  or  cited  it  approvingly.  In  the 
very  last  reported  case  {Southern  R,  Co,  ▼. 
Carnegie  Steel  Co.  176  U.  S.  267,  44  L.  ed. 
468,  20  Sup.  Ct.  Rep.  347)  involviriig  the 
question  the  court  quotes  extensively  and 
approvingly  from  the  opinion  in  Fosdick  v. 
Schall,  in  every  case  which  has  come  be- 
fore that  court  involving  the  question  of 
preferential  debts,  it  has  referred  approv- 
ingly to  the  case  of  Fosdick  v.  Schall;  and 
in  no  single  one  of  tl>em  is  that  case  criti- 
cised, overruled,  or  declared  obiter  dicta. 
In  view  of  these  facts  it  is  a  matter  of  sur- 
prise to  find  it  stated  in  the  majority  opin- 
ion that  the  greater  part  of  the  unanimous 
opinion  of  the  Supreme  Court  in  Fosdick  v. 
Schall  is  obiter  dicta  fuad  to  be  disregarded. 
It  is  difficult  to  harmonize  all  the  judicial 
utterances  and  conclusions  in  the  different 
cases  that  have  been  considered  by  that 
court.  But  this  is  not  surprising  when  we 
reflect  that  the  whole  doctrine  is  of  modern 
origin,  and  that  it  is  not  based  on  any 
written  law,  but  upon  equitable  considera* 
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lions,  the  application  of  which  rests  in  a 
large  degree  upon  the  sound  judicial  discre- 
tion of  the  chancellor,  having  due  regard  to 
the  circumstances  of  the  particular  case. 
Some  contrariety  of  opinion  and  practice  in 
the  application  of  a  principle  resting  solely 
on  equitable  considerations,  the  applications 
of  which  are  dependent  on  the  exercise  of 
that  uncertain  quantity  called  "judicial 
discretion,"  was  inevitable.  It  was  in  view 
of  these  considerations  that  the  Supreme 
Court,  unlike  the  majority  of  this  court  in 
the  case  at  bar,  has  uniformly  refused  to 
lay  down  any  fixed  and  inflexible  rule  for 
the  application  of  the  doctrine.  Evei-y  case 
is  left  to  be  determined  on  its  own  special 
equities.  In  Fosdick  v.  Schall  the  Supreme 
Court  said:  "No  fixed  and  inflexible  rule 
can  be  laid  down  for  the  government  of  the 
courts  in  all  cases.  Each  case  will  neces- 
sarily have  its  own  peculiarities,  which 
must  to  a  greater  or  less  extent  influence 
the  chancellor  when  he  comes  to  act." 

And  in  Southern  R.  Co.  v.  Carnegie  Steel 
Co.  176  U.  S.  257,  44  L.  ed.  458,  20  Sup. 
Ct.  Rep.  347,  after  reviewing  the  cases,  the 
Supreme  Court  saysi  "It  is  apparent  from 
an  examination  of  the  above  cases  that  the 
decision  in  each  one  depended  upon  its  spe- 
cial facts.  This  court  has  uniformly  re- 
frained from  laying  down  any  rule  as  abso- 
lutely controlling  in  every  case  involving  the 
right  of  unsecured  creditors  of  a  corpora- 
tion, whose  property  is  in  the  hands  of  a 
receiver,  to  have  their  demands  paid  out  of 
net  earnings  in  preference  to  mortgage  cred- 
itors." 

And  this  is  again  repeated  at  page  202, 
176  U.  S.,  page  473,  44  L.  ed.,  and  page 
358,  20  Sup.  Ct.  Rep.,  where  it  is  said: 
"Each  case,  as  already  observed,  must  de- 
pend largely  upon  its  special  facts." 

In  Lackawanna  Iron  d-  Coal  Co.  v.  Farm- 
ers* Loan  &  T.  Co.  176  U.  S.  298,  316,  44 
L.  ed.  475,  484,  20  Sup.  Ct.  Rep.  363,  369, 
decided  on  the  same  day  with  tne  Carnegie 
Steel  Company  Case,  the  court  said:  "The 
decision  in  each  case  has  been  more  or  less 
controlled  by  its  special  facts." 

And  like  utterances  are  found  in  other 
opinions  of  that  court. 

In  the  case  of  Farmers'  Loan  d  Trust  Co. 
V.  American  Waterworks  Co.  107  Fed.  23, 
the  opinion  in  which,  though  filed,  is  not  re- 
ported, and  in  which  the  intervener,  the 
Holly  Manufacturing  Company,  was  allowed 
$44,000  as  a  preferential  claim  for  three 
engines  and  other  material  furnished  to  the 
Waterworks  Company,  Judge  Sanborn  says : 
"It  is  perhaps  impossible,  and,  if  possible, 
it  would  be  unwise,  to  draw  the  line  of  de- 
markation  between  claims  that  may  and 
those  that  may  not  be  preferred  to  the 
mortgagees  in  payment  out  of  the  income 
earned  ])y  an  insolvent  corporation,  after 
receivers  in  foreclosure  are  appointed,  or 
out  of  the  corpus  of  the  property.  The 
special  circumstances  of  each  case  will  nec- 
essarily and  rightfully  influence  the  discre- 
tion of  the  court." 

In  the  case  at  bar  the  majority  of  the 
court  find  the  machinery  and  other  improve- 
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ments  procured  and  built  with  the  money 
of  the  intervener  were  not  necessary  to  keep 
the  corporation  a  going  concern,  or  to  pre- 
vent a  forfeiture  of  its  charter,  or  to  en- 
able it  to  discharge  any  duty  it  owed  to 
the  public  and  was  bound  to  discharge,  and 
that,  as  the  contract  to  light  the  city  en- 
tailed a  loss  of  $2,700  per  year  on  the  com- 
pany, the  addition  and  improvement  of  it» 
plant  which  enabled  it  to  continue  to  per- 
form that  contract  was  an  actual  damage 
to  the  company.  In  the  face  of  these  find- 
ings, there  is  no  rule  or  decisicm  under 
which  the  intervener's  claim  could  be  held 
to  be  preferred.  And  when  the  court  ar- 
rived at  these  conclusions  this  case  was  de- 
cided again.st  the  intervener,  and  all  that  it 
said  thereafter  is  obiter  dicta  and  not  bind- 
ing on  this  or  any  other  court.  But,  in 
disregard  of  the  rule  of  the  Supreme  Court 
to  confine  the  decision  in  this  class  of  case» 
to  the  particular  facts  and  circumstances 
of  the  case  in  hand,  the  majority  opinion, 
after  finding  facte  which  effectually  dispose 
of  the  case  at  bar,  proceeds  to  a  general 
discussion  of  the  doctrine  of  preferential 
debts,  and  concludes  by  laying  down  numer- 
ous inflexible  and  cast-iron  rules  for  the  de- 
termination of  all  cases  which  may  arise 
in  the  future.  One  of  these  rules  declares: 
"The  class  of  claims  which  may  be  award- 
ed a  preference  in  payment  over  the  prior 
mortgage  debt  in  equity  is  limited  to  claims 
for  current  expenses  incurred  in  the  ordi- 
nary course  of  the  operation  of  the  mort- 
gaged property  within  a  limited  time  before 
the  appointment  of  a  receiver.  It  does  not 
include  claims  for  money  loaned  or  for  ma- 
terial or  labor  furnished  to  make  necessary 
beneficial  and  permanent  additions  or  im- 
provements to  the  mortgaged  property." 

As  applied  to  this  case,  this  rule,  for 
the  reasons  we  stated,  is  obiter  dicta,  and, 
moreover,  is  not  law.  It  is  in  direct  con- 
flict with  tlie  judgment  of  this  court  io 
St.  Louis  Trust  Co.  v.  Riley,  30  L.  R.  A. 
450,  16  C.  C.  A.  610,  36  U.  S.  App,  100, 
70  Fed.  32,  in  which  the  judge  who  writes 
the  majority  opinion  in  this  case  wrote  the 
unanimous  opinion  of  the  court.  After  a 
full  review  of  the  authorities  the  court, 
speaking  by  Judge  Sanborn,  said:  "From 
this  brief  review  of  the  decisions  of  the 
Supreme  Court  bearing  upon  this  question, 
we  think  these  propositions  viK^r  properly 
be  deduced:  First.  There  are  certain  claims 
against  a  mortgaged  railroad  company  ac- 
cruing before  the  appointment  of  a  receiver, 
which  are  entitled  to  a  preferen^*e  over  a 
prior  mortgage  debt  in  payment  out  of  the 
earnings  of  the  railroad  dunng  the  roceiver- 
ship,  and  out  of  the  pr.iceeds  of  tlie  sale  of 
its  property.  Second.  It  is  an  indisponso- 
ble  element  of  every  such  claim  that  it  i^ 
founded  upon  property  furnished  or  s^crv- 
ices  rendered  to  the  mortgagor  which  either 
preserved  or  enhanced  the  value  of  the  se- 
curity of  the  mortgage  debt,  and  thereby 
inured  to  the  benfit  of  the  mortgagee. 
Third.  Claims  of  this  character  have  been 
given  a  preference  over  the  mortjcrago  debt 
by  these  decisions  on  one  o£  two  ffrounds,— > 
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either  on  the  ground  that  the  mortgage  id 
a  lien  on  the  net,  and  not  on  the  gross, 
income  of  the  railway  c(»npany;  and  wlicre 
that  part  of  the  income  that  is  applicable 
to  the  payment  of  current  expenses  of  oper- 
ation, proper  equipment,  and  necessary  im- 
provements has  been  diverted  to  pay  inter- 
est on  the  mortgage  debt,  or  to  otherwise 
benefit  the  security,  and  this  diversion  b.i«ii 
left  claims  for  these  expenses  unpaid,  it  is 
the  province  and  duty  of  the  chancellor  to 
restore  the  diverted  fund  by  taking  an  equal 
amount  from  the  earnings  of  the  railway 
company  during  the  receivership,  and  apply- 
ing it  to  the  payment  of  these  claims  in 
preference  to  the  mortgage  debt.  Fosdick 
V.  Schall,  99  U.  S.  263,  26  L.  ed.  342 ;  Bum- 
ham  V.  Bowen,  111  U.  S.  776,  783,  28  L.  ed. 
596,  698,  4  Sup.  Ct.  Rep.  675;   St.  Louis, 

A.  d:  T.  H,  R,  Co,  V.  Cleveland,  C.  C.  d 
I.  R,  Co,  125  U.  S.  658,  673,  31  L.  ed.  832, 
837,   8    Sup.   Ct.   Rep.    1011;    Toledo,   D.   & 

B.  R.  Co.  V.  Hamilton,  134  U.  S.  296,  301, 
33  L.  ed.  906,  908,  10  Sup.  Ct.  Rep.  546; 
Morgan's  L.  d  T.  R.  d  8.  8.  Co.  v.  Tewas 

C.  R.  Co.  137  U.  S.  171,  196,  198,  34  L.  ed. 
625,  634,  635,  11  Sup.  Ct,  Rep.  71." 

Again  it  is  said:  "Repairs  and  improve- 
ments increase  the  value  of  the  security  of 
the  bondholders." 

It  will  be  observed  that  among  the  claims 
classed  as  preferential  by  the  court  are 
claims  "founded  upon  property  furnished  or 
services  rendered  to  the  mortgagor,  which 
either  preserved  or  enhanced  the  value  of 
the  security  of  the  mortgage  debt,  and  there- 
by inured  to  the  benefit  of  the  mortgagee," 
and  debts  incurred  for  "proper  equipments 
and  necessary  improvements,"  or  any  ex- 
penditure that  operates  "to  otherwise  bene- 
fit the  security."  The  intervener's  claim  in 
this  case  is  founded  on  property  furnished 
to  the  mortgagor  which  enhanced  the  value 
of  the  security  of  the  mortgage  debt,  and 
thereby  inured  to  the  benefit  of  the  mortga- 
gee. It  is  for  "proper  equipments  and  nec- 
essary improvements,"  and  was  an  expendi- 
ture that  operated  to  benefit  the  security, 
80  that  it  falls  exactly  within  the  rule  an- 
nounced by  this  court  in  St.  Louis  Trust  Co. 
V.  Riley. 

Contrary  to  the  finding  of  the  majority  of 
the  court,  I  find,  from  a  careful  considera- 
tion of  the  facts  disclosed  by  the  record, 
that  the  improvements  made  were  necessary 
to  enable  the  company  to  continue  as  a  go- 
ing concern,  so  far  as  relates  to  furnishing 
lights,  and  to  carry  out  its  contract  to  light 
the  city,  and  to  discharge  its  obligations 
under  its  charter.  It  is  immaterial  wheth- 
er the  contract  to  furnish  light  was  profita- 
ble or  unprofitable  to  the  company.  It  was 
a  contract  to  perform  public  service  of  vi- 
tal importance  to  the  city  and  its  inhabi- 
tants. The  doctrine  that  a  corporation 
bound  by  contract  to  light  the  streets  of  a 
city  may  with  impunity  repudiate  that  con- 
tract whenever  it  proves  to  be  unprofitable 
or  its  plant  inadequate  to  the  purpose  is  not 
sound.  When  the  company  entered  into  a 
contract  to  light  the  streets  of  the  city, 
it  took  upon  itself  the  discharge  of  a  pub- 
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lie  duty  which  it  was  bound  to  perform  ac- 
cording to  the  terms  of  its  contract.  Nei- 
ther its  insolvency,  nor  the  fact  that  its 
plant  was  inadequate  for  the  purpose,  nor 
the  fact,  if  it  was  a  fact,  that  compliance 
with  its  contract  entailed  a  loss,  would  be 
received  by  the  law  as  an  excuse  for  its  non- 
performance. It  is  conceded  that  the  com- 
pany was  saved  $4,000  a  year  in  expenses 
by  these  improvements  and  additions  to  its 
plant.  The  improvements  and  additions 
passed  to  the  mortgagees,  under  the  mort- 
gage, and  were  worth  all  or  more  than  they 
cost.  The  company  would  have  been  liable 
to  the  city  for  the  breach  of  its  contract  to 
light  its  streets,  so  that  the  failure  of  the 
company  to  comply  with  its  contract  would 
not  relieve  it  of  any  loss  under  the  con- 
tract, but  would  impose  new  and  additional 
liabilities  upon  it.  It  would,  moreover, 
have  furnished  a  ground  for  the  forfeiture 
of  its  charter.  It  is  not  necessary  to  prove 
that  this  forfeiture  would  have  been  en- 
forced. It  is  enough  that  it  might  have 
been.  The  contention  of  the  majority  that, 
where  a  company's  charter  authorizes  and 
requires  it  to  operate  a  street  railroad  and 
an  electric  plant  sufficient  to  light  the 
streets  of  a  city,  it  must  be  regarded  as  a 
going  concern  as  to  both,  so  long  as  it  oper- 
ates one  of  them,  and  that  it  cannot,  there- 
fore, be  said  that  improvements  and  addi- 
tions made  to  one  of  them,  without  which 
it  must  have  been  abandoned,  were  neces- 
sary to  keep  the  company  a  going  concern, 
is  too  obviously  untenable  to  require  discus- 
sion. In  Fosdick  v.  Schall,  99  U.  S.  253, 
25  L.  ed.  342,  without  assuming  to  enume 
rate  all  the  kinds  of  claims  which  might 
be  allowed,  the  court  specified  the  follow- 
ing: "Outstanding  debts  for  labor,  sup 
plies,  equipment,  or  permanent  improve- 
ment of  the  mortgaged  property,  as  may, 
under  the  circumstances  of  the  particular 
case,  appear  to  be  reasonable."  Again: 
"The  income  out  of  which  the  mortgagee  is 
to  be  paid  is  the  net  income  obtained  from 
deducting  from  the  gross  earnings  what  is 
required  for  necessary  operating  and  man 
agin^  expenses,  proper  equipment,  and  use 
ful   improvements." 

In  Central  Trust  Co.  v.  W<ibash,  8t.  L. 
d  P.  R.  Co.  30  Fed.  332,  over  $2,000,000  ol 
claims  were  allowed  for  borrowed  money 
"in  order  to  provide  means  for  the  meet- 
ing of  its  expenses  and  the  keeping  of  its 
road  in  successful  operation,  and  complet- 
ing its  lines  as  aforesaid."  See  Farmers* 
Loan  d  T.  Co.  v.  Kansas  City,  W.  d  N.  W. 
R.  Co.  53  Fed.  182.  In  Central  Trust  Co. 
v.  Clark,  26  C.  C.  A.  397,  49  U.  S.  App.  453, 
81  Fed.  209,  preference  was  given  to  a  claim 
for  a  gear  wheel  and  pinion.  In  Manhat- 
tan Trust  Co.  v.  Sioux  City  Cable  R.  Co, 
76  Fed.  658,  for  power  furnished  a  street 
railway.  In  Louisville,  E.  d  St.  L.  R.  Co. 
V.  Wilson.  138  U.  S.  601,  34  L.  ed.  1023, 
11  Sup.  Ct.  Rep.  405,  a  preferential  claim 
w^as  allowed  for  attornev's  fees.  In  Morri- 
son's Case,  126  U.  S.  591,  31  L.  ed.  825,  8 
Sup.  Ct.  Rep.  1004,  an  allowance  was  made 
for  damages  suffered  by  reason  of  an  in- 
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junction  bond  to  prevent  the  sale  of  rolling 
stock.  In  Mwnhattan  Trust  Co'%  Case,  76 
Fed.  058,  an  allowance  for  an  electric  gen- 
erator. In  Miltenberger  Gaae,  106  U.  S. 
286,  27  L.  ed.  117,  1  Sup.  Ct.  Rep.  140, 
claim  was  allowed  for  the  construction  of 
5  miles  of  road,  repairs  on  bridge,  purchase 
of  engines,  etc.;  some  of  the  claims  exist- 
ing before,  and  some  accruing  after,  ap- 
pointment of  the  receiver.  In  Cleveland,  0. 
d  8.  R.  CoJe  Case,  86  Fed.  73,  claim  allowed 
for  the  construction  of  railroad  bridge.  In 
Aiki/na's  Case,  3  Hughes,  307,  Fed.  Cas.  No. 
604,  for  moneys  advanced  by  bondholders 
and  stockholders  to  pay  labor  claims.  In 
Farmers^  Loan  d  T,  Co,  v.  American  Water- 
works  Co.  107  Fed.  23,  claim  allowed  for 
engines,  hydrants,  boilers,  valves,  etc^  fur- 


nished the  American  Water  Company  at 
Omaha.  Fanners'  Loan  d  T,  Co,  v.  lHortW' 
em  P.  R,  Co.  71  Fed.  245,  claim  allowed 
on  account  of  going  on  an  appeal  bond,  upon 
the  same  principle  as  Morrison's  Case.  In 
Farmers'  Loan  d  T.  Oo.'s  Case,  71  Fed.  260, 
claim  allowed  for  taxes  paid.  Penn  Mut. 
L,  Ins,  Co.'s  Case,  141  111.  35,  31  N.  E.  138, 
claim  allowed  for  right  of  way  damages. 
In  Southern  R.  Co.  v.  Carnegie  Steel  Co. 
176  U.  S.  257,  44  L.  ed.  458,  20  Sup.  a.  Rep. 
347,  a  claim  for  steel  rails  was  held  to  be 
a  preferential  debt.  And  in  Farmers'  Loan 
d  T,  Co.  v.  Lamont,  16  C.  C.  A.  364,  32  U. 
S.  App.  480,  69  Fed.  23,  this  court  held  a 
claim  for  rent  of  a  waiting  room  for  passen- 
gers and  an  office  for  the  company's  ticket 
agent   was  a  preferential  debt. 
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Tke  exiilbltlon  to  the  Jury  on  a  prose- 
evtlon  for  bantardy  of  a  clilld  nine 
months  old,  for  tbe  purpose  of  showing  Its 
resemblance  to  the  defendant.  Is  error. 

(December  19,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Polk  County 
convicting   defendant   in  bastardy   proceed- 
ings.    Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  B.  B.  Parrott  and  lb  Klnkead 

for  appellant. 

Messrs.  Breni&an  A  Breni&an  for  ap- 
pellee. 

I«add,  J.,  delivered  the  opinion  of  the 
court: 

It  is  enough  now  to  say  that  the  evi- 
dence was  such  as  to  leave  the  question  of 
defendant's  guilt  of  begetting  complainant's 
child,  then  nine  monuis  old,  at  the  least 
doubtful.  Her  story,  implicating  him,  ap- 
pears not  very  probable,  and  her  admission 
of  having  had  intercourse  with  Waller  a 
year  previous  to  its  conception,  and  sleep- 
ing alone  in  a  room  accessible  to  the  latter 
continually  up  to  that  time,  indicates,  not- 


Nom. — Reaewhlanoe   as   evidence   of   relation- 
ship. 

I.  Parol  testimony  as  to  resemblance. 
II.  EwhihitioH  of  person  for  purpose  of  com- 
parison. 
III.  Comment  by  counsel  in  arffument, 

I.  Parol  testimony  as  to  resemblance. 

Evidence  of  family  likeness  or  personal  re- 
semblance has  often  been  offered  as  tending  to 
prove  descent  or  consanguinity.  In  the  Eng- 
lish courts  testimony  upon  such  resemblance 
seems  to  have  been  almost  uniformly  received. 

In  the  notorious  Douglas  Case,  decided  by 
the  House  of  I^rds  in  1769.  Lord  Mansfield 
said  that  he  had  always  considered  likeness  as 
an  argument  of  a  child's  being  the  son  of  a 
parent;  in  other  cases  if  there  should  be  a 
likeness  of  features,  there  might  be  a  discrlml- 
nancy  of  voice,  a  difference  In  the  gesture,  the 
fimlle.  and  various  other  things,  whereas  a  fam- 
ily likeness  ran  generally  through  all  these, 
for  In  everything  there  was  a  resemblance,  as 
In  features,  sise,  attitude,  and  action.  Ac- 
cordingly he  allowed  in  his  Judgment  consid- 
erable weight  to  the  proved  resemblance  of  ap- 
pellant and  his  ■  brother  to  Sir  John  Stewart 
and  Lady  Jane  Douglas,  and  to  their  dissimili- 
tude to  the  other  persons  whose  children  they 
wefre  alleged  to  be.  Hubback.  Evidence  of 
Succession,  •3S4,  citing  2  Collectanea  Jurldica, 
402. 
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In  ejectment,  where  the  question  was  one  of 
partus  supposition  Mr.  Justice  Heath,  In  Day 
V.  Day,  Huntingdon  Assises,  1797,  following 
this  authority,  admitted  evidence  that  defend- 
ant bore  a  strong  resemblance  to  his  supposed 
father,  and  in  summing  up  after  observing  that 
this  evidence  had  been  made  light  of  said  that 
he  admitted  that  resemblance  was  frequently 
fanciful  and  therefore  the  jury  should  be  well 
convinced  that  it  did  exist,  but  if  they  were 
so  convinced  it  was  impossible  to  have  stronger 
evidence.  Hubback,  Evidence  of  Succession, 
•385. 

And  in  the  Tlchborne  Case  (1871)  Lord 
Chief  Justice  Cockburn  held  that  the  resem- 
blance of  the  claimant  to  a  family  daguerro- 
type  of  Roger  Tlchborne  was  relevant,  and  Inti- 
mated that  comparison  of  features  between  the 
claimant  and  the  sisters  of  Arthur  Orton  would 
be  permitted.  This  case  is  cited  on  the  author- 
ity of  Garrison,  J.,  to  Gaunt  v.  State,  50  N.  J. 
L.  490,  493,  14  Atl.  600. 

On  an  issue  as  to  legitimacy  evidence  that 
the  child  resembled  a  person  with  whom  her 
mother  was  claimed  to  have  kept  up  an  adul- 
terous intercourse  was  received  upon  the  sev- 
eral trials  of  the  case  of  Morris  v.  Davies,  3 
Car.  &  P.  215,  427,  6  Clark  A  P.  183. 

And  on  a  like  issue  evidence  that  the  child 
bore  no  resemblance  to  her  putative  father,  but 
resembled  very  strongly  a  person  with  whom 
her  mother  was  upon  terms  of  great  intimacy 
shortly  before  her  marriage,  was  held  admissN 
ble,  where  there  was  other  Jestl^onj^fji^lng 
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withstanding  her  denial  of  repetition,  the 
possibility  of  its  having  been  his  offspring. 
So  that  the  introduction  of  the  immature 
child  in  evidence  *'for  tlie  jury  to  look  at; 
.  .  .  to  exajdine  as  to  the  identity  and 
resemblance  between  the  baby  and  putative 
father/' — as  stated  by  counsel  for  the  state, 
— ^may  well  have  played  an  important  part 
in  settling  the  controversy.  The  color  of 
its  eyes  and  hair,  its  complexion,  the  con- 
tour of  the  brows  and  shape  of  hands,  any 
or  all  of  which  may  have  related  back  three 
or  four  generations,  doubtless  were  given 
weight  in  making  this  comparison.  What 
they  were  we  have  no  means  of  knowing, 
nor  does  this  record  disclose  in  what  re- 
spects these  differed  from  or  resembled  the 
hair,  eyes,  complexion,  brows,  or  hands  of 
defendant,  or  of  Waller.  Thus,  the  jury 
based  their  verdict    in    part)    at  least,  on 


their  individual  knowledge  of  facts,  or  opin- 
ions resting  on  facts,  of  which  this  courts 
on  appeal,  can  acquire  no  information,  mak- 
ing of  themselves  "silent  witnesses  in  the 
case,  burdened  with  testimony  unknown  to 
both  parties,  and  in  respect  to  which  no  op- 
portunity for  cross-examination  or  correc- 
tion of  errors,  if  any,  could  be  afforded 
either  party."  See  Close  v.  8amm,  27  Iowa, 
607;  W<i8hhum  v.  Milwaukee  d  L.  W.  R, 
Co.  69  Wis.  370,  18  N.  W.  328.  In  ^uch  a 
case  might  a  new  trial  ever  be  ordered  be- 
cause of  the  insufficiency  of  evidence!  Nev- 
ertheless, this  court  in  State  v.  Smith,  64 
Iowa,  104,  37  Am.  Rep.  192,  6  N.  W.  153, 
held  that  a  child  two  years  and  one  month 
old  might  be  exhibited  to  the  jury,  though 
to  so  exhibit  one  of  three  months  had  been 
adjudged  error  in  State  v.  Danforth,  48 
Iowa,  43,  30  Am.  Rep.  387.    While  conced- 


to  show  antennptial  conception  and  the  absence 
of  sexual  access  by  the  prospective  husband 
previous  to  and  until  after  such  conception. 
Marr  v.  Marr,  8  U.  C.  C.  P.  86. 

Bnt  in  a  Scotch  case  evidence  of  the  child's 
resemblance  to  the  adulterer  was  rejected 
though  offered  only  in  corroboration  of  other 
circumstances.  Hubback,  Evidence  of  Socces- 
■ion,  •SSS,  citing  Ersklne,  Inst  164. 

The  weight  of  authority  in  the  United  States 
■eems  to  be  against  the  admission  of  such  evi- 
dence, the  cases  generally  proceeding  on  the 
theory  that  the  opinions  of  witnesses  cannot  be 
received  for  this  purpose. 

Thus,  on  an  issue  as  to  legitimacy  witnesses 
may  not  testify  that  the  child  resembles  its 
potatlve  father.  Jones  v.  Jones,  46  Md.  144. 
The  court  refers  to  and  disapproves  the  lan- 
guage used  by  Lord  Mansfield  in  the  Douglas 
Case,  Hubback,  Evidence  of  Succession,  *884, 
eufura,  and  is  of  the  opinion  that  neither  that 
case  nor  Day  v.  Day,  Huntingdon  Assizes,  1797, 
9%ivra,  has  established  a  rule  upon  the  subject. 
The  court  further  said  that,  to  allow  third  per- 
sons to  testify  as  to  their  notions  of  the  re- 
semblance supposed  to  exist  between  parties 
would  be  allowing  that  to  be  given  as  evidence 
upon  which  no  rational  conclusion  could  be 
based,  but  which  might  readily  serve  to  mis- 
lead the  Jury. 

And  that  the  opinion  of  a  witness  as  to  per- 
sonal resemblance  is  not  competent  seems  to  be 
the  ground  for  the  decision  in  Re  Tumbull,  21 
N.  Y.  S.  B.  080,  4  N.  Y.  Supp.  607,  in  which  it 
was  held  that  on  an  issue  as  to  whether  the 
petitioner  for  the  revocation  of  the  probate  of 
a  will  was  the  daughter  of  another  by  blood  or 
adoption,  a  witness  may  not  testify  that  he  rec- 
ognized her  among  the  women  present  by  rea- 
son of  the  resemblance  which  she  bore  to  the 
father. 

So,  the  opinions  of  witnesses  as  to  the  exist- 
once  of  a  family  resemblance  between  a  child 
and  its  putative  father  are  inadmissible  to  prove 
paternity,  such  resemblance  not  being  a  proper 
subject  for  expert  or  opinion  testimony. 
Shorten  v.  Judd,  56  Kan.  43,  42  Pac.  887. 

And  in  Re  Jessup,  81  Cal.  408.  6  L.  R.  A. 
604,  21  Pac.  076,  22  Pac.  742,  1028,  the  court 
■aid  that  mere  opinion  as  to  resemblance  be- 
tween a  child  and  its  putative  father  is  not 
admissible  in  evidence. 

But  in  Sheehan's  Estate,  130  Pa.  168,  20 
Atl.  1003,  numerous  witnesses  were  allowed 
to  testify  to  the  resemblance,  or  lack  of  it,  be- 
tween the  claimant  to  the  intestate's  estate  and 
the  intestate.  The  court,  however,  in  render- 
ing its  decision  said  that  the  alleged  resem- 
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blance,  though  a  circumstance,  was  a  very 
weak  one,  and  that  granting  the  likeness  It 
might  be  the  result  of  the  merest  chance. 

Whether  the  resemblance  or  lack  of  it  be- 
tween a  child  and  its  putative  father  may  be 
shown  in  bastardy  proceedings,  or  in  seduc- 
tion or  other  analogous  cases  involving  the 
relations  of  the  sexes,  is  a  question  upon  which 
the  decisions  are  conflicting. 

Evidence  of  resemblance  of  the  child  to  de- 
fendant was  incidentally  proved  and  commented 
upon  in  a  case  of  seduction.  Andrews  v.  Askej» 
8  Car.  k  P.  7. 

And  in  State  v.  Bowles,  62  N.  C.  (7  Jones, 
L.)  670,  defendant  in  bastardy  proceedings  was 
held  to  have  the  right  to  show  that  the  child 
did  not  i-esemble  him,  in  order  to  rebut  tha 
presumptive  case  raised  under  the  North  Caro- 
lina statute  by  the  oath  of  the  mother. 

And  for  the  same  purpose  defendant  may 
show  that  the  child  bears  a  resemblance  to  a 
man  with  whom  the  prosecutrix  had  crlmlnivl 
intercourse  about  the  time  when  in  the  course 
of  nature  the  child  must  have  been  begotten. 
State  V.  Britt,  78  N.  C.  430. 

But  in  United  States  v.  Collins,  1  Cranch» 
C.  C.  692,  Fed.  Cas.  No.  14,836,  a  prosecution 
for  not  supporting  a  bastard  child,  the  court 
refused  to  admit  the  testimony  of  witnesses  to 
prove  the  likeness  between  the  defendant  and 
the  child. 

And  proof  of  the  resemblance  of  a  child  onl^ 
seven  months  old  to  the  reputed  parent  waa 
held  in  Hilton  v.  State  (Tex.  Crim.  App.)  68 
S.  W.  118,  not  to,  be  admissible  to  establish 
paternity  in  a  prosecution  against  him  for  adul- 
tery. 

In  a  ease  in  Scotland  where  the  question 
was,  Who  was  the  father  of  a  certain  woman? 
an  allegation  that  her  features  bore  a  strong 
resemblance  to  those  of  one  of  the  tenants  of 
the  alleged  father  was  held  not  to  be  relevant* 
as  being  too  much  a  matter  of  fancy  and  loose 
opinion  to  form  a  material  article  of  evidence. 
Wills,  Circumstantial  Bv.  6th  ed.  118,  citing 
Rutledge  v.  Carruthers,  Talt,  Bv.  443. 

And  even  though  defendant  in  a  bastardy 
proceeding  may  prove  that  the  child  bears  no 
likeness  or  resemblance  to  him  or  that  it  re- 
sembles some  other  person  who  had  opportuni- 
ties of  illicit  intercourse  with  the  mother,  a 
witness  cannot  be  permitted  to  testify  that  the 
child  resembles  the  children  of  such  person. 
Paulk  V.  State,  52  Ala.  427. 

And  parol  testimony  is  inadmissible  in  bas- 
tardy proceedings  to  show  dissimilarity  be- 
tween a  child  and  a  third  person  claimed  by 
Digitized  by  VjOOQIC 


eo2 


Iowa  Supreme  Coubt. 


Dec, 


ing  that  "resemblances  often  exist  between 
persons  who  are  not  related,  and  are  want- 
ing between  persons  who  are,"  the  ruling 
seems  to  rest  on  the  proposition  that  "what 
are  called  *faniily  resemblances'  are  some- 
times so  marked  as  scarcely  to  admit  of  a 
mistake."  With  respect  to  proper  age,  it 
was  said  that  "a  child  which  is  only  three 
months  old  has  that  peculiar  immaturity 
of  features  which  characterizes  an  infant 
during  the  time  that  it  is  called  a  'babe.' 
A  child  tw^o  years  old  or  more  has,  to  a 
large  extent,  put  off  that  peculiar  imma- 
turity." If  this  is  to  be  the  criterion,  then, 
surely,  a  child  of  nine  months  is  too  imma- 
ture to  afford  aid  to  the  jury  in  settling  its 
paternity.  True,  resemblances  then  are  fre- 
quently imagined.  But  what  one  will  con- 
strue as  a  similarity,  another,  with  the 
same    knowledge    of    the    parties   between 


whom  the  comparison  is  made,  will  be  un- 
able to  detect.  If  alike  in  some  respects, 
the}'  differ  .in  others.  It  is  all  a  matter  of 
notion,  fancy,  or  guesswork,  and  ought  not 
to  be  given  the  slightest  weight  in  deter- 
mining an  issue  fraught  wiUi  such  grave 
consequences.  In  People  ex  rel.  Fuller  v. 
Carney y  21)  Hun,  47,  the  court,  observing 
that  children  of  the  same  family  have  eyes 
and  hair  of  different  colors,  declared  that  it 
is  "a  dangerous  doctrine  to  permit  a  child's 
paternity  to  be  questioned  or  proved  by  the 
comparings  of  the  color  of  its  hair  or  eyes 
with  that  of  the  alleged  parent."  In  Hana- 
tcalt  V.  Slate,  64  Wis.  84,  64  Am.  Rep.  588, 
24  N.  W.  480,  the  exhibition  of  a  child  un- 
der a  year  old  was  held  to  have  been  im- 
proper, the  court  saying:  "In  any  case  this 
kind  of  evidence  is  inherently  unsatisfact- 
ory, as  it  is  a  matter  of  general  knowledge 


defendant  to  be  the  father  of  the  child.  Young 
▼.  Makepeace,  103  Mass.  50. 

In  a  few  cases  testimony  of  this  character 
baa  been  rejected  on  the  ground  that,  whether 
a  resemblance  between  the  child  and  Its  puta- 
tive father  exists  or  not,  is  not  a  question  for 
expert  testimony. 

This  is  the  reason  assigned  for  the  decision 
in  Eddy  ▼.  Gray,  4  Allen.  435,  In  which  it  was 
held  that  witnesses  cannot  be  called  to  prove 
a  resemblance  In  the  head  and  features  between 
the  child  and  the  defendant  in  bastardy  pro- 
ceedings. 

So,  a  witness  may  not  give  his  opinion  In 
bastardy  proceedings  that  the  child  does  not 
resemble  the  defendant  in  form  or  complexion. 
Keniston  y.  Rowe,  16  Me.  38. 

To  the  contrary  Is  a  dictum  In  State  ett  rel. 
Stnbblefleld  v.  Woodruff,  67  N.  C.  89,  a  bas- 
tardy proceeding.  The  court  said  that  where 
the  question  is  as  to  the  identity  of  a  person, 
or  his  alleged  resemblance  to  others,  anyone 
may  teatltj  to  such  identity  or  resemblance 
who  has  had  the  opportunity  of  seeing  the  per- 
sons, though  only  for  an  Instant ;  and  that,  as 
it  does  not  require  an  expert  to  discover  such 
identity  or  resemblance,  the  Illiterate  and  in- 
experienced, as  well  as  the  Intelligent  and  skil- 
ful,—even  a  child  of  tender  years, — may  testify 
as  to  such  matters, — especially  as  to  the  iden- 
tity of  a  person. 

It  was  Intimated  in  Kenlston  v.  Rowe,  16 
Me.  38,  supra,  that  a  witness  might  testify  to 
the  facts  from  which  the  Jury  might  Judge  the 
effect  of  similarity  or  dissimilarity  In  form  or 
complexion. 

But  In  Barnes  v.  State,  37  Tex.  Crlm.  Rep. 
820,  89  B.  W.  684,  evidence  of  the  color  of  the 
balr  and  complexion  of  a  child  only  three  or 
four  months  old  was  held  to  be  Inadmissible 
for  the  purpose  of  comparison  with  defendant 
in  a  prosecution  for  seduction  In  order  to  es- 
tablish paternity. 

So,  the  mother  of  the  bastard  child  cannot 
be  permitted  to  testify  to  the  color  of  the 
child's  eyes.  People  ew  rel.  Fuller  v.  Carney, 
29  Hun,  47. 

Nor  can  plaintiff  In  an  action  for  criminal 
conversation  be  permitted  to  state  the  color  of 
the  hair  of  his  children  other  than  the  one  In 
court  claimed  by  him  to  be  the  result  of  the 
criminal  intercourse.  Petrie  v.  Howe,  4 
Thomp.  dc  C.  85. 

And  an  inquiry  on  the  cross-examination  of 
the  relatrlx  In  a  prosecution  for  bastardy  as 
to  the  color  of  the  child's  hair  and  eyes  Is 
properly  excluded,  If  for  no  other  reason,  up- 
on the  ground  that  such  evidence  is  afflrma- 
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tlve  In  its  character,  and  not  within  the  scope 
of  cross-examination.  Hull  y.  State  e^  reL 
Dickey,  93  Ind.  128. 

But  in  a  Scotch  case  a  trial  for  child  murder, 
after  proof  that  the  child  had  six  toes,  a  ques- 
llon  whether  any  members  of  the  prisoner's 
family  had  supernumerary  fingers  or  toes  was 
allowed,  though  the  inference  to  be  deduced 
was  only  matter  of  opinion.  Wills,  Circumstan- 
tial Ev.  6th  ed.  118,  citing  1  Dickson,  Ev.  14. 

II.  Bwhihition  of  person   for  purpose  of  com- 
parison. 

The  same  conflict  exists  upon  tbe  question 
whether  a  person  may  be  exhibited  to  the  Jury 
as  evidence  of  relationship,  although  some  of 
the  courts  which  prohibit  testimony  upon  re- 
semblances as  not  proper  opinion  evidence  per- 
mit the  Jury  to  determine  from  inspection 
whether  any  personal  resemblance  exists. 

Perhaps  the  weight  of  authority  is  in  favor 
of  such  exhibition. 

In  bastardy  proceedings,  the  child  Is  in  some 
respects  the  subject-matter  of  the  litigation, 
and  as  such  may  properly  be  exhibited  to  and 
viewed  by  the  Jury  to  enable  them  to  Judge 
from  Its  appearance,  complexion,  and  features 
whether  any  Inference  can  legitimately  be 
drawn  therefrom  as  to  its  paternity.  Gllman- 
ton  V.  Ham.  38  N.  H.  108:  Scott  v.  Donovan, 
153  MaRS.  378,  20  N.  B.  871. 

A  child  may  be  exhibited  to  the  Jury  on  the 
trial  of  an  action  of  bastardy  as  evidence  of 
alleged  paternity,  and  in  corroboration  of  the 
testimony  of  the  prosecutrix.  Crow  y.  Jordon, 
49  Ohio  St.  655,  32  N.  B.  760. 

The  exhibition  of  the  child  to  the  Jury  In 
bastardy  proceedings  was  said,  In  State  es  reL 
Stubblefield  v.  Woodruff.  67  N.  C.  89.  to  have 
long  been  practised  In  the  courts  of  North  Caro- 
lina, and  to  be  founded  In  reason  and  common 
observation. 

So,  the  Jury  may  take  into  consideration  in 
a  bastardy  proceeding  the  resemblance  between 
the  child  and  the  putative  father  if  they  find 
such  resemblance  to  exist  Finnegan  v.  Dugan, 
14  Allen,  197. 

And  upon  the  trial  of  a  complaint  for  bas- 
tardy the  Jury  may  take  into  consideration  the 
resemblance  of  the  child  to  the  defendant  or 
his  race.  State,  O'Brien,  v.  Saidell  (N.  H.)  46 
Atl.   1083. 

It  is  not  error  for  the  court  to  charge  that 
the  Jury  In  a  bastardy  proceeding  may  take  in- 
to consideration  the  appearance  of  the  child, 
and  give  it  whatever  weight  they  deemed  it 
entitled   to,   where   the  attentton   of^heilijry 
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that  different  persons,  with  equal  opportuni- 
ties of  observation,  will  arrive  at  dilTerent 
conclusions,  even  in  the  case  of  mature  per- 
sons, when  a  family  likeness  will  be  fully 
developed  if  there  be  any;  and,  when  ap- 
plied to  the  immature  child,  its  worthless- 
ness  as  evidence  to  establish  the  fact  of  par- 
entage is  greatly  enhanced,  and  is  of  too 
vague,  uncertain,  and  fanciful  a  nature  to 
be  submitted  to  the  consideration  of  a 
juiy."  As  opposed  to  such  exhibitions,  see 
Also  Clark  v.  Brad^treet,  80  Me.  456,  15  Atl. 
56;  Risk  v.  State  ex  rel.  Vestal,  19  Ind. 
152;  Reitz  ▼.  State  ea  reL  Holden,  33  Ind. 
187;  Ingram  v.  State  ea  rel.  Mcintosh,  24 
Neb.  33,  37  N.  W.  943.  Without  expressing 
AH  opinion  as  to  the  correctness  of  State  v. 
Smith,  54  Iowa,  104,  37  Am.  Rep.  192,  6  N. 
W.  153,  this  court  is  not  prepared  to  ex- 
tend the  rule  there  approved,  and  sanction 


the  exhibition  of  a  child  under  two  years  of 
age  to  the  jury,  as  affording  any  aid  in  as- 
certaining its  parentage;  and  in  this  class 
of  cases,  where,  as  is  well  known,  the  feel- 
ings and  sentiment  so  often  enter  into  the 
contest,  the  exhibition  of  the  fruit  of  the 
unlawful  relation  cannot  have  been  other- 
wise than  extremely  prejudical.  An  excep- 
tion may,  however,  exist  where  the  parents 
are  alleged  to  be  of  different  races.  Oarvin 
V.  State,  52  Miss.  207;  Warlick  v.  White, 
76  N.  C.  176.  In  Gilmanton  v.  Ham,  38  N. 
H.  108,  and  Finnegan  v.  Dugan,  14  Allen, 
197,  the  age  of  the  child  exhibited  does  not 
appear,  while  comparison  at  any  age  was  up- 
held in  Gaunt  v.  State,  60  N.  J.  L.  490,  14 
Atl.  600,  and  State  ex  rel.  Stuhhlefield  v. 
Woodruff,  67  N.  C.  89.  See  also  Jones  v. 
Jones,  45  Md.  151.  These  decisions  seem  to 
have  been  influenced  somewhat  by  the  ruling 


had  been  called  to  the  features  of  the  child 
-during  the  examination  of  the  mother  as  a  wit- 
ness, and  Its  appearance  was  commented  upon 
t»7  the  solicitor  in  his  address  to  the  Jury — all 
without  objection  on  the  part  of  the  defend- 
ant. State  ex  rek  Stubbiefleld  v.  Woodruff,  67 
N.  C.  89. 

On  a  prosecution  for  seduction  the  child  may 
toe  exhibited  to  the  Jury  for  the  purpose  of 
tracing  aoiy  likeness  it  bears  to  the  defendant 
as  corroborative  of  the  fact  of  sexual  connec- 
tion between  the  prosecutrix  and  the  defend- 
ant. State  V.  Horton,  100  N.  C.  443,  6  S.  E. 
238. 

And  upon  the  trial  of  an  Indictment  for  for- 
nication, the  Jury  from  their  own  view  of  the 
child  and  its  putative  father,  obtained  as  a 
necessary  incident  of  the  trial,  may  consider 
whether  there  is  any  resemblance  between  them. 
Gaunt  V.  State,  50  N.  J.  L.  490,  14  Atl.  600. 

An  instruction  In  an  action  for  criminal 
conversation  that  if  the  Jury  believes  that  the 
child  of  plaintiff's  wife  shown  to  them  during 
the  trial  resembles  defendant,  and  their  judg- 
ment and  experience  teach  them  that  there  Is 
anything  reliable  in  this  appearance  that  would 
be  safe  for  them  to  fogoa  an  opinion  from,  they 
may  consider  it  in  corroboration  of  her  evl- 
'dence,  Is  not  open  to  the  objection  that  It  does 
not  confine  the  consideration  of  the  Jury  to 
family  resemblance.  Stumm  v.  Hummel,  39 
Iowa,  478. 

In  Jones  v.  Jones,  45  Md.  145,  the  court, 
while  holding  testimony  as  to  resemblance  to 
be  inadmissible,  seemed  to  be  of  the  opinion 
that  on  the  trial  of  questions  of  partus  jfupposi- 
lio  "where  the  parties  are  before  the  jury  and 
the  latter  can  make  the  comparison  for  them- 
aelves,  whatever  resemblance  Is  discovered  may 
'be  a  circumstance,  in  connection  with  others, 
to  be  considered." 

On  an  Issue  as  to  the  paternity  of  the  child 
who  is  alleged  to  be  of  mixed  blood  and  there- 
fore not  to  be  the  child  of  white  parents.  It  is 
error  to  refuse  to  allow  the  child  to  be  exhibited 
to  the  Jury  for  the  purpose  of  aiding  them. 
Warlick  v.  White,  76  N.  C.  175. 

So,  an  effort  made  by  the  defense  In  a  bas- 
tardy proceeding  to  prove  the  father  to  have 
been  an  Italian  instead  of  defendant,  who  was 
a  negro,  was  said  In  Morrison  v.  People  ex  rel. 
Richard,  52  HI.  App.  482,  perhaps  to  have  Jtistl- 
Oed  the  court  in  complying  with  a  Juror's  re- 
quest to  exhibit  the  child  to  the  Jury. 

And  In  Clark  v.  Bradstreet,  80  Me.  454,  15 
Atl.  56,  the  court.  In  holding  the  exhibition  of 
a  child  to  the  Jury  on  an  issue  as  to  its  pater- 
nity to  be  erroneous,  said  that  no  one  would 
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doubt  the  propriety  or  reason  on  which  the 
decisions  allowing  the  Jury  to  Judge  of  like- 
ness by  inspection  are  based,  when  the  question 
is  one  of  race  or  color. 

But  the  right  to  exhibit  a  person  to  the  Jury 
to  enable  them  to  trace  a  resemblance  to  an- 
other is  denied  or  doubted  in  a  numl)er  of  Juris- 
dictions. 

Thus,  in  Robnett  v.  People,  16  III.  App.  299, 
it  was  held  error  to  exhibit  the  child  to  the 
Jury  in  a  bastardy  proceeding,  or  to  Introduce 
It  as  evidence  for  the  purpose  of  showing  a  re- 
semblance between  it  and  the  defendant. 

And  the  exhibition  of  the  child. to  the  Jurors 
In  bastardy  proceedings  for  their  inspection  as 
evidence  upon  the  cause  was  held  error  In 
Uanawalt  v.  State,  64  Wis.  84,  54  Am.  Rep. 
588,  21  N.  W.  489. 

The  right  of  the  state  to  introduce  the  child 
in  evidence  on  a  prosecution  for  bastardy,  so 
that  the  Jury  might  be  aided  In  the  determina- 
tion of  its  paternity  by  a  comparison  with  the 
defendant,  was  doubted  in  Risk  v.  State  ex  rel. 
Vestal,  ID  Ind.  152,  but  the  court  said  that 
as  the  evidence  went  In  without  objection  the 
Jury  had  a  right  to  consider  it. 

The  exhibition  of  a  bastard  child  to  the  Jury 
on  a  prosecution  for  bastardy,  as  evidence  that 
the  child  resembled  defendant,  was  assumed 
to  have  been  erroneous  In  Reltz  v.  State  ex  rel. 
Holden,  33  Ind.  187,  though  the  error  was  re- 
garded as  cured  by  the  subsequent  instructions 
of  the  court. 

In  People  ex  rel.  Puller  v.  Carney,  29  Hun, 
47,  the  court.  In  rejecting  testimony  upon  re- 
semblances, said  :  "This  evidence  enabled '  the 
court  to  compare  the  color  of  the  child's  eyes 
with  those  of  the  defendant,  who  was  present 
In  court.  We  do  not  regard  this  kind  of  evi- 
dence as  safe  or  proper.  .  .  .  Common  ob- 
servation reminds  us  that  In  families  of  chil- 
dren different  colors  of  hair  and  eyes  are  com- 
mon, and  that  It  would  be  dangerous  doctrine 
to  permit  a  child's  paternity  to  be  questioned 
or  proved  by  the  comparing  of  the  color  of  Its 
hair  or  eyes  with  that  of  the  alleged  parent.** 

And  in  Fetrle  v.  Howe,  4  Thomp.  &  C.  85, 
the  court,  In  excluding  similar  testimony,  said : 
"The  object  was  quite  apparent,  to  suggest 
and  Induce  a  comparison  by  the  Jury  between 
the  plaintiff's  other  children  and  the  one  then 
exhibited,  upon  view  of  the  child  and  the  plain- 
tiff and  his  wife,  and  of  the  defendant.  .  .  . 
If  this  species  of  physiological  evidence  Is  ad- 
missible in  a  court  of  Justice  it  should  not 
be  covertly  given,  and  in  a  shape  not  subject  to 
the  usual  tests  and  exceptions  applied  to  other 
evidence.'*  ,      r^^^^l^ 
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of  Lord  Mansfield  in  the  DougUus  Case,  be- 
fore the  House  of  Lords  in  1769,  allowing  re- 
semblance of  adults  to  be  shown.  That 
marka  of  family  resemblances  often  exist  be- 
tween adults  and  even  mature  children  may 


readily  be  conceded,  but  it  does  not  follow 
that  this  is  generally  true  of  nursing  or  im- 
mature babes,  tdth  unsettled  features,  and 
peculiar  characteristics  undeveloped. 
Reversed, 


In  Iowa  a  child  may  be  exhibited  to  the  Jury 
in  a  bastardy  proceediing  as  evidence  of  pater- 
nity, where  It  has  attained  an  age  when  Its 
features  have  assumed  some  degree  of  matur- 
ity or  permanency.  State  v.  Smith,  64  Iowa, 
104,  6  N.  W.  158.  In  that  case  the  exhibition 
of  a  child  two  years  and  one  month  old  was 
held  not  to  be  erroneous,  in  view  of  an  instruc- 
tion to  the  Jury  to  disregard  ail  claims  of  re- 
semblance made  by  the  state,  if  they  did  not 
clearly  see  such  resemblance.  See  also  State  v. 
Danforth,  48  Iowa,  43,  30  Am.  Rep.  387,  infra. 

And  In  Shorten  v.  Judd,  56  Kan.  43,  42  Pac. 
337,  the  court  seemed  to  be  of  the  opinion 
that  evidence  of  family  resemblance  by  view 
and  comparison  of  the  Jury  is  admissible  In 
proof  of  the  paternity  of  a  child  whose  features 
have  acquired  some  degree  of  maturity  and 
permanency,  and  that  the  question  as  to  the 
proper  age  should  be  left  largely  to  the  dis- 
eietion  of  the  trial  court. 

And  considerable  stress  li  laid.  In  decisions 
In  which  such  exhibition  has  been  declared  to 
be  improper,  upon  the  age  of  the  child  and  the 
uncertainty  of  the  resemblance,  until  its  fea- 
tures have  assumed  some  degree  of  maturity 
and  permanency. 

Thus,  the  admission  in  evidence  of  a  child 
six  weeks  old  and  its  exhibition  to  the  Jury,  in 
bastardy  proceedings,  to  enable  them  to  Judge 
from  a  comparison  of  its  appearance,  complex- 
ion, and  features  with  those  of  the  defendant 
whether  any  inference  could  legitimately  be 
drawn  therefrom  as  to  Its  paternity,  was  held 
erroneous  in  Clark  v.  Bradstreet,  80  Me.  454, 
16  Atl.  66.  The  court  said  that,  "while  it  may 
be  a  well-known  physiological  fact  that  peculiar- 
ities of  form,  feature,  and  personal  traits  are 
oftentimes  transmitted  from  parent  to  child, 
yet  it  Is  equally  true,  as  a  matter  of  common 
knowledge,  that  during  the  first  few  weeks,  or 
even  months,  of  a  child's  existence.  It  has  that 
peculiar  immaturity  of  features  which  charac- 
terize it  as  an  irfant,  and  that  It  cha<Dges  oft- 
en and  very  much  in  looks  and  appearance  dur- 
ing that  period.  Resemblance  can  then  be 
readily  Imagined." 

A  child  only  six  weeks  old  is  too  immature 
in  development  of  'Its  features  to  be  admitted 
in  evidence  for  .the  purpose  of  comparison  in 
order  to  establish  paternity.  Copeland  v.  State 
(Tex.  Crlm.  App.)  40  S.  W.  589. 

And  the  resemblance  of  a  child  three  months 
old  to  Its  father  Is  too  indistinct  and  uncer- 
tain to  warrant  the  exhibition  of  such  a  child 
to  the  Jury  to  corroborate  the  testimony  of  the 
prosecutrix  in  an  action  against  its  putative 
father  for  seduction.  State  v.  Danforth,  48 
Iowa,  43,  30  Am.  Rep.  387.  See  also  State  v. 
Smith,  54  Iowa,  104,  87  Am.  Rep.  192,  6  N. 
W.  153,  supra. 

And  the  exhibition  to  the  Jury  of  a  child  six 
months  old  as  evidence  in  bastardy  proceed- 
ings was  said  to  have  been  properly  refused 
In  Overlock  v.  Hall,  81  Me.  348,  17  Atl.  169. 

So  in  Robnett  v.  People,  16  III.  App.  299, 
•upra,  and  Hanawalt  v.  State,  64  Wis.  84,  54 
Am.  Rep.  5«8,  24  N.  W.  489,  supra,  the  fact 
that  the  children  sought  to  be  exhibited  were 
about  four  months,  and  one  year,  old,  respec- 
tively, was  regarded  as  rendering  the  exhibi- 
tion still  more  objectionable. 

But  this  discrimination  as  to  age  was  disap- 
proved in  Gaunt  v.  State,  50  N.  J.  L.  400.  14 
Atl  600,  and  was  there  said  to  rest  upon  a 
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physiological  notion  adopted  by  the  courts 
which  can  scarcely  find  Justification  as  a  rule 
of  evidence. 

And  in  Scott  y.  Donovan,  163  Mass.  378,  26 
N.  E.  871,  the  court  squarely  held  that  on  the 
trial  of  a  complaint  under  the  Massachusetts 
bastardy  act  the  child  may  be  exhibited  to  the 
Jury  regardless  of  age.  The  youth  of  the  child 
goes  rather  to  the  weight  of  the  evidence. 

Where  the  putative  father  Is  dead  the  child 
may  be  compared  with  a  photograph  proved  to 
be  a  good  likeness  and  admitted  in  evidence. 
Shorten  v.  Judd,  66  Kan.  43,  42  Pac  337. 

In  Sheehan*s  Estate,  139  Pa.  168,  20  Atl. 
1003,  comparison  of  a  claimant  to  an  Intes- 
tate's estate  as  his  heir  at  law  with  a  photo- 
graph of  the  intestate  was  assumed  to  be  prop- 
er, but  was  not  attempted  because  of  the  dim- 
ness of  the  photograph  and  the  unsatisfactoiy 
character  of  an  enlarged  copy. 

In  a  bastardy  case  the  defendant  offered  in 
evidence  the  photograph  of  another  person  then 
deceased,  whom  he  alleged  was  the  father  of 
the  child,  in  order  that  the  Jury  might  Judge 
whether  the  child  resembled  the  deceased  or 
the  defendant,  but  the  evidence  was  excluded. 
The  court  on  review  of  exceptions  said  that 
Jurors  had  been  permitted  to  consider  the  re- 
sults of  their  own  observations  when  the  child 
and  putative  father  were  In  court,  and  that 
photographs  had  been  admitted  In  a  great  vari- 
ety of  cases,  but  that  there  was  nothing  In 
the  exceptions  to  show  that  the  exclusion  was 
wrong,  as  the  circumstances  were  not  disclosed 
and  the  photograph  might  have  been  excluded 
for  want  of  sufficient  verification.  Farrell  v. 
Welts,  160  Mass.  288,  35  N.  B.  788. 

Photographs  of  a  putative  father  and  an  11> 
legitimate  child  are  not  Inadmissible  In  evi- 
dence for  the  purpose  of  showing  resemblance 
between  the  two,  but  are  entitled  to  but  little 
weight,  since  a  great  dissimilarity  between 
kindred  and  strong  resemblance  between  strang- 
ers arc  matters  of  everyday  observation.  Re 
Jessup,  81  Cal.  408,  6'L.  R.  A.  594,  21  Pac 
076,  22  Pac.  742.  1028. 

For  an  exhaustive  discussion  of  the  use  of 
photographs  In  evidence,  see  note  to  Dede- 
ricbs  V.  Bait  Lake  City  R.  Co.  (Utah)  35  L.  R. 
A.  802. 

The  mere  presence  of  the  child  in  court  with- 
in the  vision  of  the  Jury  In  a  prosecution  for 
bastardy  Is  not  srround  for  complaint.  People 
V.  White,  53  Mich.  537.  19  N.  W.  174. 

And  permitting  complaining  witness,  while 
giving  her  testimony  in  basurdy  proceedings, 
to  hold  the  child,  which  was  only  about  seven 
months  old,  is  not  error  where  nothing  was 
claimed  or  said,  either  during  the  introduction 
of  the  testimony  or  in  the  argument  of  the 
case,  as  to  any  resemblance  between  It  and  the 
defendant.  Hutchinson  v.  State,  19  Neb.  262, 
27  N.  W.  113. 

No  error  can  be  assigned  to  the  action  of  the 
attorney  for  the  prosecutrix  in  a  bastardy  pro- 
ceeding In  directing  her  during  her  examination 
as  a  witness  to  turn  the  face  of  the  child  to  the 
Jury  in  order  that  they  might  observe  It.  pre- 
sumably for  the  purpose  of  a  comparison  of  Its 
features  with  those  of  the  defendant,  where, 
upon  objection,  this  was  held  by  the  court  to 
be  improper,  and  the  child  was  immediately 
removed  from  the  presence  of  the  Jury.  In- 
gram V.  State  e0  reU  Mcintosh,  24  Neb.  38,  87 
N.  W.  943. 
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Error  !n  exhibiting  the  bastard  child  to  the 
jury  oa  a  prosecution  for  bastardy  as  eyldence 
that  the  child  resembled  defendant  Is  cured  by 
the  immediate  direction  of  the  court  that  the 
jury,  in  determining  the  case,  must  consider 
the  ^oral  testimony  alone,  and  not  the  resem- 
blance or  nonresemblance  of  the  child  to  the 
defendant, — especially  as  the  latter,  by  testify- 
ing that  he  had  a  child  at  home  that  looked 
more  like  him.  Invited  the  very  comparison  of 
which  he  complains.  Reiti  v.  State  es  rel. 
Holden,  88  Ind.  187. 

The  misconduct,  if  any,  on  the  part  of  the 
jurors  in  a  bastardy  proceeding  in  inspecting 
the  features  of  the  child  during  a  recess  in  the 
trial  of  the  cause  is  cured  by  an  instruction 
that  they  had  no  right,  in  passing  upon  the 
paternity  of  the  child,  to  take  into  considera- 
tion the  countenance  of  the  child,  or  to  in- 
spect it  or  draw  any  conclusion  whatever  from 
its  appearance.  Lamatt  v.  State  em  rel,  Lucas, 
128  Ind.  123.  27  N.  B.  846. 

III.  Comment  hy  counsel  in  argument. 

Resemblance  between  defendant  In  bastardy 
proceedings  and  the  child  produced  and  Identi- 
fied in  court  is  a  legitimate  subject  for  com- 
ment by  counsel  for  the  town  in  his  argument 
to  the  jury.     Gllmanton  v.  Ham,  88  N.  H.  108. 

A  conviction  for  bastardy  will  not  be  dis- 
missed because  counsel  for  the  people  in  his 
argument  to  the  jury  called  attention  to  an 
alleged  resemblance  between  the  child  and  the 
defendant.  People  v.  Wing,  116  Mich.  698,  74 
N.  W.  179. 

In  People  v.  White,  53  Mich.  537,  19  N.  W. 


174,  the  court  said  that  it  was  difficult  to  de- 
termine from  the  record  that  any  rule  of  law 
was  violated  in  the  discussion  by  counsel  as 
to  the  resemblance  between  the  defendant  and 
the  child  in  a  bastardy  case,  although  such 
arguments  might  be  a  little  preposterous  in  the 
case  of  so  young  an  Infant,  and  in  the  absence 
of  any  peculiarities. 

But  it  is  error  for  the  counsel  for  the  8tat» 
in  bastardy  proceedings  to  comment  to  tho 
jury  and  draw  their  attention  to  an  alleged 
similai'ity  of  the  child's  ears  to  the  ears  of 
defendant  and  hJs  father  who  was  also  in  court 
and  in  the  presence  of  the  jury,  in  the  absence 
of  the  child,  and  without  its  appearing  that 
the  attention  of  the  jury  had  been  before  called 
to  such  peculiarity.  Hanawalt  v.  State,  64 
Wis.  84,  54  Am.  Rep.  588.  24  N.  W.  489. 

The  conduct  of  counsel  for  the  state  in  a 
bastardy  proceeding  In  calling  the  jury*i  at- 
tention to  the  supposed  resemblance  of  the 
child  three  months  old  to  the  defendant,  though 
Improper,  will  not  be  deemed  prejudicial  error 
where  the  trial  judge  immediately  instructed 
the  jury  to  disregard  the  insinuation,  and  re- 
fused to  grant  an  application  for  new  trial  on 
that  ground.  State  v.  Brathovde  (Minn.)  84 
N.  W.  340. 

Comment  by  counsel  for  the  state  in  a  bas- 
tardy proceeding  as  to  an  alleged  point  of  re- 
semblance between  the  defendant  and  the  child 
is  not  prejudicial  where  the  court  instructed 
the  jury  that  If  they  did  not  clearly  see  the 
resemblance  they  should  disregard  all  claims 
of  resemblance  on  the  part  of  the  state.  State 
V.  Smith,  54  Iowa,  104,  87  Am.  Rep.  192,  a 
N.  W.  153.  W.  W.  N. 
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UNITED  STATES  OF  AMERICA,  for 
Uae  of  FIDELITY  NATIONAL  BANK, 
Plff.  in  Err., 

V, 

N.  B.  RUNDLE  et  aL 
(107  Fed.   227.) 

1.  An  Mial«nment  of  tbe  elalma  of  1«- 
borera  to  «  bank  which  furnishes  money 
to  their  employer  to  pay  them  is  not  effected 
by  the  indorsement  of  the  orders  by  the  la- 
borers as  evidence  of  payment  and  their  re- 
tention by  the  bank  aa  vouchers. 

a.  Money  farnlsbed  by  n  bank  to  pay 
labor  clalnta  is  not  within  the  protection 
of  a  bond  conditioned  to  pay  persons  sup- 
plying the  principal  with  **labor  or  materials 
in  the  prosecution"  of  his  work. 

8.  A  Jadvment  by  defanlt  avalnst  tbe 
principal  in  a  bond  conditioned  for  the 
payment  of  iCiaims  for  labor  or  materials  fur- 
nished to  him  will  not  prevent  the  sureties, 
who  were  parties  to  the  action,  from  disput- 
ing on  appeal  facts  which  were  necessary  to 
establish  their  liability. 


E 


(February  4,  1901.) 

RROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Division  of  the 


District  of  Washington  to  review  a  judg- 
ment in  favor  of  defendants  in  an  action, 
brought  to  ^iforce  a  contractor's  bond  for 
the  payment  of  claims  for  labor  and  mate- 
rials.   Affirmed, 

Statement  by  Ollberty  Circuit  Judge: 
On  July  1,  1897,  N.  B.  Rundle  entered  into, 
a  contract  with  the  United  States  to  erect 
certain  buildings  near  Spokane  in  the  state 
of  Washington,  and  in  pursuance  of  an  act 
of  Congress  approved  August  13,  1894,  exe- 
cuted and  delivered  a  bond  to  the  United 
States  in  the  penal  sum  of  $10,000,  condi- 
tioned tiiat  the  said  N.  B.  Rundle  should 
well  and  truly  and  in  all  respects  duly  and 
fully  observe  and  perform  the  contract,  and 
''promptly  make  full  payments  to  all  persons 
supplying  him  labor  or  materials  in  the 
prosecution  of  the  work  provided  for  in  said 
contract.' '  The  sureties  upon  the  bond  were 
D.  W.  Henley  and  F.  £.  Snodgrass,  the  de- 
fendauts  in  error.  The  Fidelity  National 
Bank,  the  plaintiff  in  error,  brought  the 
present  action  against  the  defendants  in  er- 
ror and  N.  B.  Rundle  upon  their  bond,  al- 
leging that  during  the  progress  of  the  work 
upon  the  contract  numerous  persons  per* 
formed  work  upon  the  buildings  called  for 
by    the    contract    and    furnished    materials 


NOTB. — For  authorities  in  this  series  as  to 
the  effect  of  payment  of  a  debt  by  a  volunteer 
or  stranger  to  the  original  undertaking,  see 
Crumiish  v.  Central  Improv.  Co.  (W.  Va.)  23 
L.  R.  A.  120,  and  note;  Bank  of  Antfgo  v. 
Union  Trust  Co.  (111.)  23  L.  R.  A.  611;  Camp- 
52  L.  R.  A. 


bell  V.  Foster  Home  Asso.  (Pa.)  26  L.  R.  A. 
117;  Ferguson  v.  Quinn  (Tenn.)  33  L.  R.  A. 
088  ;  Mercantile  Trust  Co.  v.  Hart  (C.  C.  App. 
8th  C.)  35  L.  R.  A.  352.  Also  Voltz  v.  National 
B&nk  (111.)  30  L.  R.  A.  155  ;  Union  Mortg.  Bkg. 
&  T.  Co.  V.  Peters  (Miss.)  80  L.  R.  A.  829. 
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used  tlierein,  and  that  the  said  laborers  and 
materialmen,  prior  to  August  13,  1898,  as- 
signed their  claims  to  said  bank,  the  claims 
amounting  to  $6,868.71  for  materials  and 
ijlJ,G03.79  for  labor.  Rundle  made  no  ap- 
pearance, and  default  and  judgment  were 
taken  against  him.  The  defendants  in  error 
answered,  denying  that  the  claims  had  been 
assigned  to  the  plaintiff  in  error,  and  alleg- 
ing as  an  affirmative  defense  that  the  plain- 
tiS  in  error,  without  the  knowledge  of  the 
defendants  in  error,  entered  into  an  agree- 
ment with  Rundle  whereby  it  was  to  wait 
for  the  pay  on  said  claims  thirty  days,  or 
from  estimate  to  estimate  as  made  by  the 
oflicer  representing  the  government  in  said 
contract,  and  that  by  such  extension  of  cred- 
it the  defendants  in  error  had  become  re- 
leased from  liability  upon  the  bond.  Upon 
the  issues  so  made,  tlie  case  was  tried  before 
a  jury,  and  a  verdict  was  rendered  for  the 
plaintiff  in  error  for  the  sum  of  $3,115.21 
and  interest.  In  the  verdict  it  was  specified 
that  the  amount  so  found  was  upon  three 
certain  claims  for  materials  that  had  been 
assigned  to  the  plaintiff  in  error,  and  $339.- 
4.>,  with  interest  thereon,  for  labor  which 
had  been  paid  upon  time  checks  approved 
and  authorized  by  D.  W.  Henley,  one  of  the 
defendants  in  erVor.  See  40  C.  C.  A.  460, 
100  Fed.  400. 

Argued  before  Oilherty  RosSf  and  Morrow, 
Circuit  Judges. 

Messrs.  Happy  A  Hindman,  for  plain- 
tiff in  error: 

An  agreement  to  extend  the  time  of  pay- 
ment, in  order  to  be  sufficient  to  discharge 
sureties,  must  be  for  a  definite  time — ^a  time 
certain,  and  to  a  time  which  is  bound  to  hap- 
pen. 

Brandt,  Suretyship  &  Guaranty,  §  344; 
Webb  V.  Pahde  '(Tex.  Civ.  App.)  43  S.  W. 
19;  Benjamin  v.  HiUardy  23  How.  163,  16  L. 
ed.  520;  United  States  v.  Hodge,  6  How.  281, 
12  L.  ed.  437;  Fvndley  v.  Hill,  8  Or.  250,  34 
Am.  Rep.  578. 

From  estimate  to  estimate  is  not  a  definite 
time. 

t^ticklei-  v.  Giles,  9  Wash.  149,  37  Pac. 
293;  Batik  of  British  Columbia  v.  Jeffs,  15 
Wash.  230,  46  Pac.  247 ;  Harper  v.  National 
L.  Ins.  Co.  5  C.  C.  A.  505,  17  U.  S.  App.  48, 
5(»  Fed.  284;  United  States  v.  Hodge,  6  How. 
283,  12  L.  ed.  439;  Benjamin  v.  Hillard,  23 
How.  165,  16  L.  ed.  521. 

The  principle  upon  which  sureties  are  dis- 
charged is  upon  the  Uieory  that  by  some  acts 
of  the  principal  and  creditors  they  have  been 
injured  without  their  consent. 

The  bond  must  be  construed  as  any  other 
contract,  in  the  light  of  surrounding  circum- 
stances. 

United  States  use  of  Vermont  Marble  Co. 
V.  Burgdorf,  13  App.  D.  C.  606. 

The  contract  of  suretyship  contemplated 
that  creditors  could  extend  credit  to  Rundle 
from  one  estimate  to  the  other,  without  dis- 
charging his  sureties  as  to  such  liabilities. 

Wilson  V.  Whitmore,  92  Hun,  466,  36  N. 
Y.  Supp.  553. 

A  mere  promise  to  pay  usury,  or  giving  a 
52  L.  R.  A. 


not/S  for  the  same  without  an  actual  payment 
in  advance  of  such  usury,  is  not  a  sufficient 
consideration  for  an  agreement  to  extend  the 
time  of  payment,  because  such  promise  and 
note  are  utterly  void. 

Brandt,  Suretyship  &  Guaranty,  §  356; 
Wittmcr  v.  Ellison,  72  111.  301 ;  Cfalbraith  v. 
Fuller  ton,  53  111.  127 ;  Vary  v.  Norton,  6 
Fed.  808 ;  Thayer  v.  King,  31  Hun,  437 ;  Jeti- 
ness  V.  Cutler,  12  Kan.  500;  Prather  v.  Gam- 
mon, 25  Kan.  379;  Wiley  v.  Hight,  39  Mo. 
130;  Payne  v.  Powell,  14  Tex.  600;  Grossman 
V.  WoUllcben,  90  111.  537 ;  Boyd  v.  Cochrane, 
18  Wash.  281,  51  Pac.  383:  McKamy  v.  Me- 
Nabb,  97  Tenn.  236.  36  S.  W.  1091;  St.  Ma- 
ries V.  Pollcys,  47  Wis.  67,  1  N.  W.  390:  Ir- 
vine v.  Adams,  48  Wis.  468,  33  Am.  Rep. 
817.  4  N.  W.  573. 

The  actual  payment  of  the  usury  prom- 
ised, or  for  which  the  note  was  given,  after 
the  extended  time  has  expired,  will  not  make 
any  difference  in  tlie  rule,  nor  work  the  dis- 
charge of  the  surety. 

Brandt,  Suretyship  &  Guaranty,  §  35C: 
Burgess  v.  Dewey,  33  Vt  618;  Smith  v. 
Hyde,  36  Vt.  ZOS;'Patton  v.  Shatiklin,  14  B. 
Mon.  15;  Hariman  v.  Danner,  74  Pa.  40; 
Grayson's  Appeal,  108  Pa.  581;  Howell  v. 
Sevier,  1  Lea,  360,  27  Am.  Rep.  772;  Jenness 
V.  Cutler,  12  Kan.  600. 

A  judgment  against  the  principal  on  an 
official  undertaking  is  conclusive  against  the 
sureties. 

Faurotf  v.  State  ex  rel.  Gordon,  110  Ind. 
463,  11  N.  E.  474;  Ihrig  v.  Scott,  13  Wash. 
559,  43  Pac.  033;  Lotv  v.  Dciner,  111  Ind.  46, 
11  N.  E.  791 ;  Faurote  v.  State  ex  rel.  Strain, 
123  Ind.  6,  23  N.  E.  972;  Walsh  v.  Miller, 
51  Ohio  St.  462,  38  N.  E.  381;  Braiden  v. 
Mercer.  44  Ohio  St.  339.  7  N.  E.  155;  State 
ex  rel.  Yeoman  v.  Jloshaic,  86  Mo.  193. 

A  judgment  against  a  principal  on  the 
bond  of  an  administrator  was  held  conclu- 
sive as  to  the  amount  of  money  in  the  hands 
of  the  administrator. 

Stovall  V.  Banks,  10  Wall.  583,  19  L.  ed. 
1036;  State  ex  rel.  Christy  v.  Donegan,  83 
Mo.  374;  State  ex  rel.  Frost  v.  Creusbauer, 
68  Mo.  254 ;  Dix  v.  Morris,M  Mo.  514;  Mar- 
tin V.  Tally,  72  Ala.  23;  Lindsey  v.  Reid,  101 
Pa.  438 ;  Higdon  v.  Vaughn,  58  Miss.  572. 

A  judgment  against  a  sheriff  is  conclusive 
in  an  independent  action  against  th«  sureties 
upon  the  bond. 

Stephens  v.  Shafer,  48  Wis.  54,  33  Am. 
Rep.  796,  3  N.  W.  835 ;  2  Brandt,  Suretyship 
&  Guaranty,  §  481;  Masser  y.  Strickland, 
17  Serg.  &  R.  3.54,  17  Am.  Dec.  668;  Eagles 
v.  Kern,  5  Whart.  144;  Dennie  v.  Smith,  120 
Mass.  143 ;  Conner  v.  Reeves,  103  N.  Y.  627, 
9  N.  E.  439. 

The  report  of  the  treasurer  as  to  the 
amount  of  money  in  his  bands  when  he  made 
the  report  is  conclusive  against  the  sureties, 
in  an  action  upon  the  default  of  the  princi- 
pal. 

Chicago  v.  Gage,  95  III.  593,  35  Am.  Rep. 
195;  Territory  v.  Cook  (Ariz.)  17  Pac.  10; 
Boone  County  v.  Jwies,  64  Iowa,  699,  87 
Am.  Rep.  229,  2  N.  W.  987,  7  N.  W.  155; 
Slate  ex  rel.  Vinoennes  Twp,  v.  Grammeft 


Digitized  byVjOOQlC 


1901. 


Unitbd  States,  Use  or  Fidelity  Nat.  Bank  y.  Uunole. 


507 


99  Ind.  530;   United  States  ▼.  Qirault,  11 
How.  27,  13  L.  ed.  590. 

The  sureties  had  notice  of  the  proceedings 
against  the  principal,  and  are  therefore 
bound. 

Wood,  Practice  Ev.  p.  746;  Leather  v. 
PouUney,  4  Binn.  352;  Hamilton  v.  Cutts,  4 
Mass.  349,  3  Am.  Dec.  222 ;  Bender  v.  From- 
herger,  4Dall.  436,  1  L.  ed.  898;  Witmer  v. 
Schlatter,  2  Kawle,  359;  State  use  of  Fulton 
V.  Colerick,  3  Ohio,  487;  Dewter-Horton  d 
Co.  V.  Saywardy  06  Fed.  278;  Greenl.  Ev.  { 
188;  Ihrig  v.  Scott,  13  Wash.  559,  43  Pac 
633;  Drummond  v.  Prestman,  12  Wheat. 
515,  6  L.  ed.  712;  Moses  v.  United  States, 
166  U.  S.  600,  41  L.  ed.  1129,  17  Sup.  Ct. 
Kep.  682;  United  States  v.  AlUhury,  4  Wall. 
ISO,  sub  nom.  United  States  v.  Burhank,  18 
L.  ed.  321 ;  McLaughlin  v.  Bank  of  Potomac, 
7  How.  220,  12  L.  ed.  675 ;  Broum  d  H.  Co. 
V.  Ligon,  92  Fed.  856;  Union  Guaranty  d 
T.  Co.  V.  Robinson,  24  C.  C.  A.  650,  49  U.  S. 
App.  148,  79  Fed.  420. 

On  petition  for  rehearing. 

Rundle  and  Brooke  testified  that  time 
checks  for  labor  were  to  be  drawn,  and  tiiat 
the  bank  was  to  discount  them  and  hold 
ihem  from  estimate  to  estimate. 

The  word  "discount"  signifies  the  act  of 
buying  a  bill  of  exchange  or  promissory  note 
for  a  less  sum  than  that  upon  its  face  is  pay- 
able. 

Pape  V.  Capitol  Bank,  20  Kan.  440,  27 
Am.  llep.  183;  Tracy  v.  Talmage,  18  Barb. 
462;  Atlantic  State  Bank  v.  Savery,  18  Hun, 
30;  First  Nat.  Bank  y.  Sherburne,  14  111. 
App.  566. 

These  time  checks  passed  by  indorsement 
and  delivery. 

Rio  Orande  Extension  Co.  v.  Coby,  7  Colo. 
299,  3  Pac.  481. 

The  evidence  shows  that  there  was  an  as- 
sija^nment  of  tliese  time  checks. 

Time  checks  of  this  kind  are  negotiable, 
and  pass  by  indorsen]ent  and  delivery. 

Rio  Grande  Extension  Co.  v.  Coby,  7  Colo. 
299,  3  Pac.  481;  Pass  v.  McRea,  36  Miss. 
143;  Kimball  v.  Donald,  20  Mo.  577,  64  Am. 
Dec.  209;  McExcen  v.  Johnson,  7  Cal.  268; 
Jones  V.  Wittisr,  13  Mass.  304. 

Messrs.  Henley,  Kellam,  &  Lindsley 
and  A.  G.  Avery,  for  defendants  in  error: 

The  surety  is  considered  as  bound  only  for 
the  actual  conduct  of  the  party,  and  not  for 
whatever  he  might  say  he  had  done,  and 
therefore  is  entitled  to  proof  of  his  conduct 
by  original  evidence,  where  it  can  be  had. 

Qreenl.  Ev.  §  187;  Brandt,  Suretyship  & 
Guaranty,  §  518;  2  Wharton,  Ev.  §  1212; 
Hatch  v."  Elkins,  65  N.  Y.  489 ;  Hotchkiss  v. 
Lyon,  2  Blackf.  222 ;  Pieice  v.  Goldsberry,  35 
Ind.  317;  Union  Sav.  Asso.  v.  Edwards,  47 
Mo.  445 ;  Stetson  v.  New  Orleans  City  Bank, 
2  Ohio  St.  167 ;  1  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  702,  703. 

Except  in  cases  where,  upon  the  fair  con- 
struction of  the  contract,  the  surety  may  be 
held  to  have  undertaken  to  be  responsible  for 
the  result  of  the  suit,  or  where  he  is  made 
privy  to  the  suit  by  notice,  and,  the  oppor- 
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tunity  being  given  him  to  defend  it,  a  judg- 
ment against  the  principal  alone  is,  as  a 
general  rule,  evidence  against  the  surety  of 
the  fact  of  its  recovery  only,  and  not  of  any 
fiict  which  it  was  necessary  to  find  in  order 
to  recover  such  jud^ent. 

Brandt,  Suretyship  &  Guaranty,  2d  ed.  § 
630;  Black,  Jud^m.  §  587;  Pico  v.  Webster, 
14  Cal.  203,  73  Am.  Dec.  647;  Rodini  v. 
Lytle,  17  Mont  448,  52  L.  R.  A.  165,  43  Pac. 
501 ;  Shelby  v.  The  Governor,  2  Blackf.  289 ; 
DeGreiff  v.  Wilson,  30  N.  J.  Eq.  435 ;  Lucas 
v.  The  Governor,  0  Ala.  826;  Moss  v.  Mc- 
Cullough,  5  Hill,  131 ;  5filler  v.  White,  50  N. 
Y.  141;  GiltiiMn  v.  Strong,  64  Pa.  242; 
Pioneer  Sav.  d  L.  Co.  v.  Bartsch,  51  Minn. 
474,  53  N.  W.  764;  Aeschlimann  v.  Presby- 
terian Hospital,  53  N.  Y.  Supp.  998;  Greenl. 
Ev.  §  524. 

Gilbert,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Upon  the  writ  of  error  it  is  now  contend- 
ed that  the  trial  court  erroneously  charged 
the  jury  concerning  the  eflFect  of  the  exten- 
sion of  time  which  was  given  to  N.  B.  Run- 
dle by  the  Fidelity  National  Bank.  It  is 
urged  that  the  agreement  which  was  made 
between  Rundle  and  the  bank  to  extend  the 
time  of  payment  from  estimate  to  estimate 
as  made  upon  the  work  was  an  extension  for 
no  definite  period,  and  that  therefore  it  did 
not  operate  to  release  the  sureties,  and  that 
the  agreement  to  extend  was  without  consid- 
eration, and  was  not  binding  upon  the  bank. 
The  transaction  between  Rundle  and  the 
bank  is  fully  set  forth  in  the  bill  of  excep- 
tions. It  appears  that  when  Rundle  found 
that  the  contract  was  to  be  awarded  to  him 
he  went  to  the  president  of  the  bank  to  make 
arrangements  for  a  loan  of  money  to  help 
him  carry  it  out.  An  arrangement  was 
made  whereby  "the  bank  was  to  furnish  him 
from  five  to  ten  thousand  dollars  as  might 
be  required,  to  paj'  for  labor,  and  to  pay 
what  might  be  needed  to  carry  the  work 
along  during  the  time  between  each  estimate, 
for  which  the  bank  was  to  receive  an  assign- 
ment of  the  total  amount  due  upon  the  con- 
tract, so  that  the  money  might  be  paid  to 
the  bank,  and  not  pass  through  the  con- 
tractor's hands.  It  was  arranged  that  the 
labor  debts  should  be  paid  by  time  checks, 
and  that  the  bank  should  receive  its  compen- 
sation by  discounting  the  time  checks  3  per 
centum.  This  was  the  understanding  as  tes- 
tified to  by  all  the  witnesses.  Nothing  was 
said  in  any  of  the  conversations  concerning 
an  assignment  of  the  claims  of  laborers  and 
materialmen  to  the  bank,  and  none  of  such 
claims  were  in  fact  assigned  to  the  bank,  ex- 
cept the  three  claims  mentioned  in  the  ver- 
dict. Those  were  claims  for  materials 
which  had  been  furnished  the  contractor  up- 
on the  guaranty  of  the  bank,  and  after  pay- 
ment had  been  formally  assigned  to  the 
bank.  The  time  checks  for  labor  were,  in 
form,  certificates  that  the  laborer  had 
worked  a  designated  number  of  days  in  a 
month  named,  at  a  certain  rate  per  davvstat- 
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iug  the  amount  due,  containing  upon  their 
face  the  words,  "Fidelity  Bank,  please  pay," 
and  signed  by  Rundle.  They  were  in  effect 
checks  upon  the  bank  drawn  by  Rundle  in 
favor  of  the  laborers.  The  whole  transac- 
tion, as  it  is  detailed  by  all  the  witnesses, 
amounted  to  an  agreement  whereby  the  bank 
agreed  to  loan  money  to  Rundle  to  carry  out 
his  contract,  and  to  permit  him  to  check  out 
the  loan  as  required  to  pay  the  laborers. 
When  the  time  checks  were  paid  by  the  bank 
they  were  indorsed  as  any  other  checks  would 
have  been  indorsed  by  the  payees.  There  is 
nothing  in  the  circumstances  to  show  an  as- 
signment to  the  bank  of  any  of  these  time 
checks  for  labor  or  the  orders  for  the  pay- 
ment of  materialmen,  or  that  it  was  the  in- 
tention of  the  bank  to  take  such  assign- 
ments, or  to  become  substituted  to  the  rights 
of  such  payees.  The  answer  of  the  defend- 
ants in  error  distinctly  placed  in  issue  the 
allegation  of  the  complaint  that  such  ac- 
counts had  been  assigned  to  the  bank.  The 
testimony  sustains  iSieir  denial,  and  shows 
that  no  assignment  was  made.  Nor  can  it 
be  claimed  that  the  law  will  raise  a  presump- 
tion of  an  assignment  upon  the  facts  in  the 
case.  It  is  true  that  an  assignment  may  in 
some  cases  be  made  by  parol,  and  that  under 
certain  circumstances  the  presumption  will 
arise  that  an  assignment  was  intended  sole- 
ly from  the  nature  of  the  transaction.  But 
in  the  circumstances  of  the  present  case  we 
discover  nothing  upon  which  to  rest  such  a 
presumption.  The  agreement  was  wholly 
between  the  contractor  and  the  bank.  The 
laborers  and  the  materialmen  were  not  parties 
to  it.  They  took  their  checks  and  their  or- 
ders to  the  bank  as  directed,. and  were  there 
paid.  The  checks  and  orders  were  indorsed 
as  evidences  of  payment,  and  for  no  other 
purpose,  and  the  bank  retained  them  as 
vouchers.  In  this  there  was  no  assignment. 
Afartin  v.  Michigan  de  0,  R.  Co.  62  Mich. 
458,  29  N.  VV.  40;  Dudley  v.  Toledo,  A.  A.  d 
y,  M.  R.  Co.  66  Mich.  665,  32  N.  W.  884. 

If  there  was  no  assignment  to  the  bank  of 
any  of  the  claims  save  those  mentioned  in  the 
verdict,  there  could  be  for  the  unassigned 
claims  no  liability  to  the  bank  upon  the 
bond;  for  the  protection  afforded  by  the 
bond  was  to  such  only  as  might  supply  the 
contractor  with  labor  and  materials  in  the 
prosecution  of  his  work.  It  did  not  extend 
to  a  bank  which  might  lend  money  for  the 
purpose  of  paying  for  such  work  and  mate- 
rials. But  the  plaintiff  in  error  contends 
that  the  judgment  rendered  against  the  con- 
tractor in  the  present  action  is  evidence 
against  the  sureties  of  all  the  facts  pleaded 
in  the  complaint,  and  Uiat  they  cannot  now 
dispute  the  assignment  of  the  claims.  The 
rule  which  is  sustained  by  the  weight  of  au- 
thority is  that  a  judgment  against  the  prin- 
cipal upon  a  bond  such  as  that  here  sued  up- 
on is  not  admissible  in  evidence  against  the 
sureties,  except:  First,  in  cases  where  the 
bond  is  conditioned  to  pay  such  judgment  as 
may  be  rendered  against  the  principal ;  and, 
second,  in  cases  in  which  the  sureties  have 
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had  the  opportunity  to  appear  and  defend  iA 
the  action  against  the  principal, — and  that 
the  judgment,  when  so  admissible,  is  "evi- 
dence against  the  surety  of  the  fact  of  its  re- 
covery only,  and  not  evidence  of  any  fact 
which  it  was  necessary  to  find  in  order  to 
recover  such  judgment."  Brandt,  Surety- 
ship &  Guaranty,  2d  ed.  S  630,  and  cases 
there  cited.  The  present  case  does  not  come 
within  the  letter  of  the  first  exception  to 
the  rule,  nor  within  the  spirit  and  intent  of 
the  second.  This  is  not  a  case  in  which  the 
sureties  had  the  opportunity^  to  defend,  and 
failed  to  defend,  an  action  which  wa* 
brought  against  their  principal.  This  is  not 
the  ordinary  case  in  which  a  judgment  haa 
first  been  obtained  against  the  principal, 
and  a  second  action  is  brought  a^inst  the 
sureties  to  compel  its  paymentw  In  such  a 
case  the  first  judgment  is  held  to  be  evidence 
against  the  sureties,  for  the  reason  that  it 
is  the  result  of  a  judicial  investigation  in 
which  the  sureties  might  have  availed  them- 
selves of  the  opportunity  to  make  a  defense 
for  their  principal.  Here  the  action  i» 
brought  in  the  first  instance  against  the 
principal  and  his  two  sureties.  The  princi- 
pal, presumably  for  the  reason  that  he  owed 
the  bank  the  full  amount  for  which  the  ac- 
tion was  brought,  and  had  no  defense,  made 
no  appearance  in  the  action.  Judgment  by 
default  was  rendered  against  him.  But  at 
the  same  time  that  this  was  done  the  sure- 
ties were  in  court  in  the  same  action  with 
their  answer  to  the  complaint  denying  the 
assignment  of  the  claims  to  the  bank,  and 
denying,  so  far  as  the  unassigned  daima 
were  concerned,  their  own,  and  incidentallv 
their  principal's,  liability  upon  the  bond. 
Upon  what  principle  can  it  be  said  that  the 
silence  of  the  contractor — his  failure  to 
make  answer — can  be  shown  in  evidence 
against  the  sureties  upon  the  very  issues 
which  they  had  raised  both  for  him  and 
themselves  upon  their  denial  that  certain  of 
these  claims  had  been  assigned  to  the  bankt 
But,  in  any  view  of  the  effect  of  the  judg- 
ment against  the  principal,  it  could  be  no  more 
than  prima  facie  evidence  against  the  sure- 
ties. Moses  V.  United  States,  166  U.  S.  571, 
41  L.  ed.  1119,  17  Sup.  Ot.  Rep.  682;  Union 
Giwranty  d  T.  Co.  v.  Robinson,  24  C.  C.  A. 
650.  49  U.  S.  App.  148,  79  Fed.  420;  LouyeU 
V.  Parker,  10  Met.  309,  43  Am.  Dec.  436. 
The  evidence  which  was  produced  by  the  de- 
fendants in  error  is  more  than  sufficient  to- 
overcome  such  prima  facie  presumption. 
The  testimony  discloses  all  the  circumstan- 
ces of  the  loan  from  the  bank  to  Rundle,  the 
particulars  of  their  understanding,  and  the 
details  of  the  dealing  of  the  bank  with  the 
laborers  and  the  materialmen,  and  it  shows 
that  in  fact  there  was  no  assignment  to  the 
bank  of  claims  other  than  those  which  were 
specified  in  the  verdict. 

The  view  which  we  take  of  the  question  of 
the  assignment  of  these  claims  as  shown  by 
the  record  renders  it  unnecessary  to  discusa- 
the  other  questions  which  are  presented. 

The  judgment  vcill  he  affirmed. 
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William  Everett  BOYD,  by  Guardian  ad  li- 
tem, Reapt,, 

V. 

PORTLAND  GENERAL  ELECTRIC  COM- 
PANY, Appt. 

(87  Or.  567.) 

!•     Remarka  of  counsel  In  arsmaent  as 

to  matters  not  In  evidence  are  not  ground 
for  reversal  on  appeal  where  the  court  de- 
^'Ilned  to  permit  him  to  proceed,  and  charged 
the  jury  to  disregard  statements  as  to  facts 
not  In  evidence,  and  the  remarks  were  not 
manifestly  Intended  to  unduly  influence  or 
mislead  the  Jury. 
a.  "Want  of  sofllcient  asalstance 
promptly  to  replace  broken  electric 
-wires  which  were  prostrated  in  numerous 
places  at  the  same  time  by  reason  of  an  un- 
usual and  unexpected  storm,  cannot,  as  a 
matter  of  law,  be  said  to  be  no  excuse  for 
delay,  but  is  a  matter  for  the  consideration 
of  the  Jury  in  determining  the  question  of 
reasonable  care  in  removing  the  danger. 

(October  15,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  MultnoxncSi  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  injuries  alleged  to 
have  been  caused  by  def^dant's  negligently 
permitting  a  charged  electric-light  wire  to 
be  down  so  that  plaintiff  came  in  oontact 
with  it.    Ueoersed. 

Statement  by  Bean,  Ch.  J.: 

This  is  an  action  to  recover  damages  for 
an  injury  to  plaintiff  from  an  electric-lignt 
wire.  The  defendant  is  a  corporation,  en- 
gsged  in  supplying  the  city  of  Portland  and 
its  inhabitants  with  electric  light,  for  which 
purpose  it  has  erected  poles  in  the  streets, 
with  arms  near  the  top  bearing  the  wires 
which  transmit  the  electricity.  During  the 
afternoon  and  night  of  December  6,  1897,  a 
violent  wind  and  rain  storm,  prevailing  in 
Portland  and  vicinity,  prostrated  defend- 
ant's lines  in  many  pla^>es.  In  Woodlawn,  a 
suburb  of  the  city,  about  6  or  7  o'clock  in  the 
evening,  one  of  the  wires  stretched  over  Mag- 


nolia street  parted  at  a  point  about  120  feet 
west  of  Dakota  street,  and,  crossing  over  the 
other  wires,  hung  down  in  two  loops,  one 
of  which  swung  near  the  ground,  about  2  or 
3  feet  west  of  ihe  pole  at  the  intersection  of 
the  streets.  About  8  o'clock  on  the  morning 
of  the  7th,  plaintiff,  who  was  eleven  years  of 
age,  and  resided  with  his  father  on  Dakota 
street,  about  200  feet  south  of  its  junction 
with  Magnolia,  was  sent  on  an  errand  requir- 
ing him  to  pass  near  the  light  pole  at  the 
comer.  A  few  minutes  later  he  was  discov- 
ered lying  on  the  ground  immediately  under 
the  broken  wire,  in  an  insensible  condition, 
his  right  hand  badly  burned,  and  the  back 
of  his  head  so  burned  that  the  flesh  there- 
after slougrhcd  off,  leaving  a  circular  space, 
about  3  inches  in  diameter,  bare  to  the  skull. 
No  one  witnessed  the  accident,  and  the 
plaintiff  was  unable  to  give  any  account  of 
how  it  occurred,  but  it  is  agreed  that  it  was 
caused  by  oontact  with  the  broken  wire.  It 
is  alleged  in  the  complaint,  among  other 
things,  that  defendant  did  not  exercise  due 
care  and  diligence  in  replacing  and  taking 
care  of  the  wire  after  it  had  parted  on  the 
evening  of  the  6th,  and  is  therefore  liable 
for  the  injury  suffered  by  the  plaintiff.  The 
answer  denies  the  negligence  charged,  and 
for  an  affirmative  defense  alleges  contribu- 
tory negligence.  The  trial  resulted  in  a  ver- 
dict in  favor  of  the  plaintiff  for  $5,000, 
which  was  reduced  by  tne  trial  court  to  $2,- 
500,  and  a  judgment  entered  accordingly. 
The  defendant  appeals,  assigning  as  error 
the  misconduct  of  plaintiff's  counsel,  and  the 
giving  and  refusal  of  certain  instructiona  by 
the  trial  court. 

Meama,  Dolpli,  Hallory,  A  Simon,  for 

appellant : 

The  conduct  of  the  jplaintiff's  coimsel  at 
the  trial  of  this  cause,  in  getting  before  the 
jury  an  impression  that  the  defendant  was 
insured  by  an  accident  insurance  company 
against  loss  on  account  of  accidente  of  this 
kind,  was  highly  prejudicial  te  the  defend- 
ant, notwithstanding  the  fact  that  the  jury 
was  told  by  the  court  to  "preclude  matters 
not  in  evidence," 

Kelley  v.  Highficld,  15  Or.  277,  14  Pac. 


Note. — On  the  question  of  liability  for  In- 
juries by  electric  wires  In  highways,  see  Den- 
ver Consol.  Electric  Co.  v.  Simpson  (Colo.)  81 
L.  R.  A.  566,  and  note;  also  City  Electric 
Street  R.  Co.  v.  Conery  (Ark.)  31  L.  R.  A.  670; 
Western  U.  Teleg.  Co.  v.  State  use  of  Nelson 
(Md.)  31  L.  R.  A.  572 ;  Mitchell  v.  Charleston 
Light  &  P.  Co.  (S.  C.)  31  L.  R.  A.  677;  Mc- 
Kay V.  Southern  Bell  Teleph.  &  Teleg.  Co. 
(Ala.)  31  L.  R.  A.  589;  Huber  v.  La  Crosse 
City  R.  Co.  (Wis.)  31  L.  R.  A.  583 ;  Suburban 
Electric  Co.  v.  Nugent  (N.  J.)  32  L.  R.  A.  700; 
Atlanta  Consol.  Street  R.  Co.  v.  Owings  (Ga.) 
33  L.  R.  A.  798;  Newark  Electric  Light  &  P. 
Co.  V.  Garden  (C.  C.  App.  3d  C.)  37  L.  R.  A. 
725;  Snyder  v.  Wheeling  Electrical  Co.  (W. 
Va.)  39  L.  R.  A.  499 ;  Bergin  v.  Southern  New 
England  Teleph.  Co.  (Conn.)  39  L.  R.  A.  192; 
Gannon  v.  Laclede  Gaslight  Co.  (Mo.)  43  L. 
R.  A.  505:  Mooney  v.  Luzerne  Borough  (Pa.) 
52  L.  R.  A. 


40  L.  R.  A.  811 ;  Brush  Electric  Light  &  P.  Co. 
V.  Lefevre  (Tex.)  49  L.  R.  A.  771. 

As  to  liability  for'  injury  by  escape  of  elec- 
tricity from  rails  in  street,  see  Trenton  Pass. 
R.  Co.  V.  Cooper  (N.  J.)  38  L.  R.  A.  637. 

As  to  negligence  as  to  electric  wires  on  build- 
ings, see  Grinin  v.  United  Electric  Light  Co. 
(Maaa)  32  L.  R.  A.  400,  and  note.  In  this 
series,  see  also  McLaughlin  v.  Louisville  Elec- 
tric Light  Co.  (Ky.)  34  L.  R.  A.  812:  Brown  v. 
Edison  Electric  Illuminating  Co.  (Md.)  46  L. 
B.  A.  745. 

As  to  liability  for  Injuries  to  employees  by 
electricity,  see  Western  U.  Teleg.  Co.  v.  Mc- 
Mullen  (N.  J.)  32  L.  R.  A.  351,  and  note;  also 
wniey  V.  Boston  Electric  Light  Co.  (Mass.)  37 
L.  R.  A.  723 ;  Anderson  v.  Inland  Teleph.  & 
Teleg.  Co.  (Wash.)  41  L.  R.  A.  410;  Moran  v. 
Corliss  Steam  Engine  Co.  (R.  L)  46  L.  R.  A« 
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744;  Henry  v.  Huff,  143  Pa.  548,  22  Atl. 
1046;  Widrick  v.  Moore,  49  N.  Y.  S.  R.  919, 
22  N.  Y.  Supp.  1119;  Broion  v.  HannibcU  d 
St.  J.  R.  Co.  66  Mo.  588. 

Direction  to  disregard  does  not  cure  error. 

Erben  v.  Lorillard,  19  N.  Y.  299;  People 
V.  Fowler,  104  Mich.  449,  62  N.  W.  572;  GiU 
lei  V.  Mead,  7  Wend.  193,  22  Am.  Dec.  578; 
Waldron  v.  Waldron,  156  U.  S.  361,  39  L. 
ed.  453,  15  Sup.  Ct.  Rep.  383;  Penfield  v. 
Carpender,  13  Johns.  350;  Tuttle  v.  Hunt, 
2  Cow.  436;  Morris  v.  Maddoif,  97  Ga.  575, 
25  S.  E.  487 ;  McHenry  Coal  Co.  v.  Sneddon, 
98  Ky.  684,  34  S.  W.  228 ;  State  v.  Hunsaker, 
16  Or.  497,  19  Pac.  605;  Bullard  v.  Boston 
d  M.  R.  Co.  64  N.  H.  27,  6  Atl.  838. 

The  happening  of  an  accident  raises  no 
presumption  of  negligence. 

Kincaid  v.  Oregon  Short  Line  R.  Co.  22 
Or  35,  29  Pac.  3;  Ward  v.  Southern  P.  Co. 
25  Or.  433,  23  L.  R.  A.  715,  36  Pac.  166. 

Reasonable  care  is  such  care  as  a  person 
of  ordinary  prudence  would  exercise  under 
the  circumstances  of  the  particular  case. 

Stone  V.  Oregon  City  Mfg.  Co.  4  Or.  52; 
Walsh  V.  Oregon  R.  d  Nov.  Co.  10  Or.  250; 
Hurst  V.  Bumside,  12  Or.  520,  8  Pac.  888; 
2  Thomp.  N^.  1233;  Anderson's  Dictionary, 
p.  150. 

A  failure  to  observe  obvious  danger  consti- 
tutes contributory  negligence  which  will  bar 
a  recovery  When  opportunity  for  observing 
the  danger  is  such  as  to  call  the  attention  of 
a  reasonably  prudent  person  having  regard 
for  his  personal  safety. 

Patterson,  Railway  Accident  Law,  p.  50; 
Pennsylvania  R.  Co.  v.  Henderson,  43  Pa. 
449;  Payne  v.  Chicago  d  A.  R.  Co.  129  Mo. 
405,  30  S.  W.  148,  31  S.  W.  885;  Briscoe  v. 
Southern  R,  Co.  103  Ga.  224,  28  S.  E.  638. 

No  question  was  made  of  plaintiff's  ability 
to  see  or  his  capacity  to  understand.  His 
own  statement  that  he  knew  the  dangerous 
character  of  an  electric-light  wire  is  conclu- 
sive, and  it  was  improper  for  the  court  to 
instruct  as  stated. 

Payne  v.  Chicago  d  A.  R.  Co.  129  Mo.  405, 

30  S.  W.  148,  31  S.  W.  88-). 

Infancy  is  no  excuse  where  there  ia  knowl- 
edge of  danger. 

Merryman  v.  Chicago,  R.  I.  d  P.  R.  Co. 
85  Iowa,  034,  52  N.  W.  545;  Payne  v.  Chi- 
cago <C  A.  R.  Co.  129  Mo.  405,  30  S.  W.  148, 

31  S.  W.  885. 

Even  if  defendant  should  have  been  negli- 
gent, if  the  plaintitf,  by  the  exercise  of  or- 
dinary care,  could  have  discovered  it  or 
avoided  the  injury,  he  cannot  recover. 

Cook  V.  Wiltnington  City  Electric  Co.  9 
Houst.  (Del.)  306,  32  Atl.  643. 

Messrs.  Dufiir  Sb  Menef ee,  for  respond- 
ent: 

The  court  is  not  accused  with  any  wrong 
in  conduct  or  error  in  decision  upon  any 
matters  relating  in  any  way  to  the  charge 
of  misconduct  of  counsel. 

Improper  comments  of  counsel,  either  in  a 
civil  or  criminal  case,  will  not  of  themselves 
justify  a  reversal  of  judgment  under  our 
sysl-em. 

State  V.  Anderson,  10  Or.  448;  State  v. 
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Ahrains,  11  Or.  169,  8  Pac.  327;  State  ▼. 
Olds,  19  Or.  397,  24  Pac.  394. 

If  the  defendant  failed  to  do  what  a  pra- 
dent,  careful  person,  solicitous  of  the  public 
safety,  would  under  the  circumstances  have 
done,  and  through  such  omission  the  acci- 
dent occurred,  and  without  the  fault  of 
plaintiff,  then  the  defendant  is  liable. 

Haynes  v.  Raleigh  Gas  Co.  114  N.  C.  203, 
19  S.  E.  344,  26  L.  R.  A.  810;  McLaughUn 
V.  Louisville  Eleotrio  Light  Co.  100  Ky.  173, 
34  L.  R.  A.  812,  37  S.  W.  851 ;  Mitchell  v. 
CharUston  Light  d  P.  Co.  45  S.  C.  146,  31 
L,  R.  A.  577,  22  S.  E.  767;  Willey  v.  Boston 
Electric  Light  Co.  168  Mass.  40,  37  L.  R.  A. 
723,  46  N.  E.  395;  Denver  Consol.  Eleotrio 
Co.  V.  Simpson,  21  Colo.  371,  31  L.  R.  A. 
566,  41  Pac.  499;  Oiraudi  v.  Electric  Improv. 
Co.  107  Cal.  120,  28  L.  R.  A.  596,  40  Pac. 
108;  Ahem  v.  Oregon  Teleph.  d  Teleg.  Co. 
24  Or.  287,  22  L.  R.  A.  635,  33  Pac  403,  35 
Pac.  549. 

Bean,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

During  the  trial,  one  Leonard  G.  Jcmes 
testified  in  behalf  of  defendant,  and  was 
cross-examined  by  plaintiff's  attorney. 
Thereafter,  and  before  the  dose  of  the  trial, 
plaintiff  applied  to  the  court  for  leave  to  re- 
call the  witness  for  further  cross-examina- 
tion. An  objection  was  made,  during  the 
consideration  of  which  counsel  stated  that 
he  desired  to  recross-examine  the  witness  in 
reference  to  his  connection  with  an  accident 
insurance  company  and  its  relation  to  the 
defendant.  The  court  denied  the  applica- 
tion, and  refused  to  permit  the  witness  to 
be  recalled.  The  record  further  shows  that, 
during  the  closing  argument  of  counsel  for 
the  plaintiff,  he  was  interrupted  bythe  de- 
fendant's counsel,  who  said:  "What  is 
that?  I  understand  counsel  to  say  that 
Jones  was  representing  an  insurance  com- 
pany that  indemnified  this  company.  If  he 
said  that,  he  deserves  to  be  reprimanded  for 
it.  There  is  not  a  word  of  testimony  here 
on  that  subject.  He  has  no  right  to  make 
such  a  abatement  in  the  presence  of  the  jury. 
He  had  not  concluded  his  statement,  but 
made  an  allusion  to  the  subject  before  I 
caught  him  up  on  it.  He  did  say  that  he 
(Jones)  belonged  to  an  insurance  company 
that  indemnified  this  company."  The  court 
thereupon  instructed  the  jury  to  disregard 
matters  not  in  evidence.  The  record  does 
not  contain  the  statements  of  counsel  to 
wliich  objection  was  made,  and  their  purport 
can  only  be  inferred  from  the  objection  it- 
self. It  is  insisted,  however,  that  his  con- 
duct, as  disclosed  by  the  record,  is  reversible 
error.  It  has  been  repeatedly  held  by  this 
court  that  error  must  be  predicated  upon 
some  dedsion  of  the  trial  court,  and  there- 
fore, as  a  general  rule,  an  objection  to  state- 
ments made  by  counsel  during  the  argument 
presents  no  ground  for  review  in  the  appel- 
late court  unless  the  trial  court  was  re- 
quested to  rule  thereon,  and  did  so  adversely 
to  the  complaining  party.  The  question 
arose  in  State  v.  Anderson,  10  Or.  448,  where 
it  is  said  that  improper  commenU.  oi  i^un- 
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ael,  either  in  a  civil  or  criminal  case,  will 
not  of  themselves  justify  a  reversal  of  judg- 
ment, under  our  system.  They  must  be  con- 
nected upon  the  record  with  error  of  the 
courts  to  produce  such  a  result;  and,  as  no 
such  error  is  shown  here,  the  alleged  excep- 
tion cannot  be  sustained."  Again,  in  State 
V.  Ahrama,  11  Or.  169,  8  Pac.  327,  it  is  said: 
•'We  have  announced  this  principle  before, 
.  .  .  and  we  now  lay  it  down,  as  a  rule 
to  which  there  can  be  no  exceptions,  that  no 
objection  to  proceedings  in  the  court  below 
can  be  heard  in  this  court  which  is  not  based 
on  alleged  error  in  judicial  action  on  the 
part  of  the  lower  court."  See  also  State  v. 
Batcher,  29  Or.  309,  44  Pac.  584.  In  the 
case  at  bar,  the  remarks  of  counsel  did  not 
receive  the  sanction  or  approval  of  the  trial 
court,  but,  on  the  contrary,  it  declined  to 
permit  him  to  proceed,  and,  in  eflfect,  in- 
structed the  jury  to  disregard  any  state- 
ments made  in  reference  to  facts  not  in  evi- 
dence, and  therefore,  within  the  doctrine  of 
the  cases  cited,  the  matter  presents  no  ques- 
tion for  review  on  appeal.  It  may  be  true 
that  the  conduct  of  an  attorney  in  going  out 
of  the  record,  and  stating  facts  to  the  jury 
not  in  evidence,  may  be  so  reprehensible,  and 
so  manifestly  intended  to  mislead  the  jury, 
as  to  be  ground  for  reversal,  even  if  the  trial 
court  should  direct  the  jury  to  disregard 
what  he  said  on  the  subject.  Smith  v.  West- 
em  V.  Tcleg.  Co.  65  Mo.  App.  626;  Waldron 
V.  Waldron,  156  U.  S.  361,  39  L.  ed.  463,  15 
Sup.Ct.  Rep.  383 ;  AfcHetiry  Coal  Co,  \.  Sned- 
don, 98  Ky.  684,  34  S.  W.  228.  But  this  case 
presents  no  such  features.  There  is  nothing 
to  indicate  that  th<)  conduct  of  counsel  was  in 
any  way  improper  or  intended  to  imduly  in- 
fluence the  jury.  As  already  said,  his  lan- 
guage is  not  contained  in  the  record;  but, 
whatever  it  may  have  been,  it  no  doubt  was 
uttered  in  the  heat  of  argument,  and  with- 
out any  intentional  wrong  on  his  part.  In 
such  case,  it  is  not  only  the  right,  but  the 
duty,  of  the  trial  court,  when  called  upon,  to 
correct  the  error  into  which  counsel  has  fal- 
len, and  when  it  does  so,  as  a  general  rule, 
the  cause  of  reversal  is  thereby  removed. 

The  principal  question  on  the  trial  was 
whether  the  defendant  was  n^ligent  in  not 
removing  the  broken  wire.  Plaintiff  in- 
sisted that  it  was  negligence  to  allow  the 
wire  to  remain  thirteen  hours  after  it  fell 
before  taking  care  of  it,  while  defendant  con- 
tended that  it  exercised  the  utmost  diligence 
in  repairing  the  damages  to  its  system 
caused  by  the  storm,  but  was  unable  to  reach 
the  wire  in  question  prior  to  the  accident. 
The  court,  after  stating  to  the  jury  the  re- 
spective positions  of  the  parties,  and  that 
whether  the  defendant  had  exercised  reason- 
able care  and  diligence  in  the  matter  was  a 
question  of  fact  for  their  determination,  fur- 
ther instructed  them  as  follows :  "The  sug- 
gestion is  made  that  they  [defendant  com- 
pany] had  not  sufficient  force  to  carry  on 
this  work,  to  raise  all  these  fallen  wires,  as 
early,  perhaps,  as  they  ought  to  have  done ; 
but  companies  of  this  sort,  dealing  with  one 
of  the  most  subtle  and  powerful  agencies 
known  to  man,  cannot  plead  want  of  assist- 
62  L.  R.  A. 


ance  and  amount  of  expense  as  an  excuse  for 
any  dilatoriness  whatever.  The  lav^  re- 
quires reasonable  care,  and  reasonable  care 
must  be  determined  by  all  the  circumstances 
attending  the  transaction, — what  took  place 
at  the  time,  what  took  place  before."  And, 
again:  "Reasonable  care  in  such  matters 
means  the  utmost  care  and  skill  which  a  man 
is  capable  of  exercising,  considering  the  im- 
mediate circumstance  in  hand.  So  it  must 
be,  then,  that  if  there  was  not  sufficient  force 
in  order  to  prevent  dangers  that  might  arise 
from  fallen  wires,  if  you  find  from  the  tes- 
timony in  the  case  that  the  defendant  was 
negligent  or  dilatory  in  raising  the  wires 
that  had  fallen,  that  considerable  time 
elapsed  after  it  was  broad  daylight  the  next 
morning  before  the  agents,  servants,  of  the 
company  made  their  appearance  to  repair 
the  wires,  you  will  consider  that  question  in 
connection  with  the  Question  of  damages  and 
upon  the  issue  of  negligence."  It  is  insisted, 
and  we  think  properly,  that  this  instruction 
imposed  a  higher  degree  of  duty,  as  a  matter 
of  law,  upon  the  defendant  company,  than  is 
exacted  of  it.  An  electric  light  company 
that  has  erected  its  poles  and  wires  in  the 
streets  of  a  municipality,  with  the  consent 
of  the  proper  authorities,  is  not  an  absolute 
insurer  against  accident  therefrom.  It  is 
only  bound  to  exercise  care  and  diligence  in 
the  erection  and  maintenance  of  its  system 
proportionate  to  the  danger, — Croswell, 
Electricity,  §  236;  Keasbey,  Electric  Wires, 
2d  ed.  §§  236  et  seq.;  Denver  Gansol.  Electric 
Co.  V.  Simpson  (Colo.)  31  L.  R.  A.  566,  note, 
— and  when  it  has  fulfilled  this  duty  it  has 
discharged  its  entire  obligation,  and  its  lia> 
bility  ceases.  The  question  of  whether  or 
not  it  has  exercised  reasonable  care  is  for 
the  jury  to  decide  upon' the  facts  of  each  par- 
ticular case,  except  when  reasonable  mmds 
could  not  possibly  differ  in  their  conclu- 
sions upon  the  facts.  The  amount  of  care 
necessary,  of  course,  varies  with  the  danger 
which  is  incurred  by  negligence;  and,  in  de- 
termining the  question,  it  is  proper  for  the 
jury  to  take  into  consideration  the  location 
of  the  lines,  whether  in  a  thickly  or  sparsely 
settled  portion  of  the  municipality,  the  use 
to  which  they  are  to  be  put,  the  harmless  or 
dangerous  nature  of  the  current  to  be  trans- 
mitted over  them,  their  remoteness  or  prox- 
imity to  travelers  on  tJie  highway,  and  any 
other  circumstances  affecting  the  case.  But 
where,  as  the  evidence  here  tends  to  show, 
the  wires  of  a  company  supplying  a  city  of 
the  size  and  area  of  Portland  have  been  pros- 
trated in  numerous  places  at  the  same  time 
by  reason  of  an  unusual  and  unexpected 
storm,  it  is  imposing  upon  the  company  a 
duty  not  required  by  any  of  the  decisions  to 
say  that  it  cannot  show,  as  an  excuse  for  a 
delay  in  taking  care  of  a  particular  wire  in 
a  suburban  part  of  the  city,  the  want  of  as- 
sistance sutticient  to  immediately  repair  all 
the  damages  caused  by  the  storm.  Whether 
the  defendant  company  had  in  its  employ  a 
large  enough  force  of  men  to  meet  the  emer- 
gency, and  whether  its  want  of  assistance 
was  an  adequate  excuse  for  its  delay  in  not 
sooner  taking  care  of  the  wire  " 
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plaintiff's  injury,  were  proper  matters  for 
the  (tonsideration  of  the  jury  in  determining 
the  question  whether  it  had  exercised  rea- 
sonable care  and  diligence;  but  it  was  not 
the  province  of  the  court  to  say,  as  a  matter 


of  law,  that  want  of  assistance  was  no  ex- 
cuse for  the  delay.  That  question  belonged 
to  the  jury,  not  to  the  court. 

It  follows  that  the  judgment  must  be  re- 
versed,  and  a  new  trial  ordered. 


WISCONSIN   SUPREME  COURT. 


William  KOii^BER,  Beapt,, 

V, 

Peter  J.  SOMERS,  Appt. 


(. 


.Wis. 


.) 


1.  A  covenant  In  a  lease  of  land  for 
Ave  years  with  a  building,  the  upper  floor 
of  which  is  reached  by  an  outside  stairway 
on  adjacent  premises,  that  the  lessor  will 
protect  the  lessee  from  interruption  In  his 
use  of  the  stairway  by  the  acts  of  the  adjoin- 
ing proprietors,  cannot  be  Implied  under 
Stat.  1S98,  f  2204,  providing  that  no  cove- 
nant shall  be  Implied  in  any  conveyance  of 
real  estate,  and  S  2242,  providing  that  the 
term  "conveyance'*  shall  embrace  every  In- 
strument in  writing  by  which  any  estate  or 
interest  In  real  estate  is  created,  except  wills 
and  leases  for  a  term  not  exceeding  three 
years. 

3.  An  attorney  mar  testify  as  to  bis 
avtbority  to  compromise  a  claim  for 
damages  on  behalf  of  bis  client,  since  the 
act  Is  one  which  he  has  no  right  to  perform 
without  authority  from  such  client,  and  the 
giving  of  such  authority  necessarily  implies 
a  right  to  communicate  the  fact. 

8.  Tbe  privilege  of  secrecy  in  com- 
munication to  an  attorney  in  the 
course  of  his  professional  employment  or  ad- 
vice given  thereon  will  not  relieve  plain- 
tiff In  an  action  for  damages  for  breach  of  an 
Implied  covenant  from  answering  a  question 
as  to  whether  he  received  from  his  attorneys 
money  alleged  to  have  been  paid  them  by  the 
defendant  in  settlement  on  the  claim. 

(January  8,  1901.) 

APPPIAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Milwaukee 
County  in  favor  of  plaintiff  in  an  action 
brought  by  a  lessee  to  recover  upon  an  im- 
plied covenant  for  quiet  enjoyment  of  the 
premises.     Reversed, 

Statement  by  Dods®*  J*: 

On  August  25,  1893,  defendant  leased  to 
plaintiff  for  five  years,  at  the  rate  of  $83.33 
per  month,  "the  certain  two-story  frame 
building  known  and  numbered  264  West 
Water  street,  and  the  real  estate  upon  which 
the  same  is  situated."  The  building  was 
a  somewhat  dilapidated  frame  building  of 
advanced  age,  consisting  of  a  store  and  an 
imperfect  second  story,  20  feet  front.  At 
the  time  of  the  leasing  an  equally  dilapidat- 


ed frame  building  belonging  to  one  Lojige 
stood  about  U  feet  south  of  the  leased  build- 
ing, and  between  the  two  was  an  old  stair- 
way, used  in  common  to  reach  the  second 
floor  of  both  buildings.  These  steps  were 
supported  on  one  side  by  cleats  nailed  to  the 
leased  building  and  on  the  other  by  uprights 
a  foot  or  two  from  Lange's  building.  At  the 
top  wa6  a  platform  extending  from  building 
to  building,  and  giving  access  to  both.  In 
May,  1895,  Lange  proceed  to  tear  down  his 
building,  and  to  excavate  for  the  erection  of 
a  new  one  up  to  his  line,  which  was  about  1 
foot  south  of  the  leased  building,  thus  neces- 
sitating the  removal  of  the  stairs.  There- 
after plaintiff  continued  to  occupy  the 
ground  floor  as  a  store,  making  no  use  of  the 
second  story,  and  paid  his  rent  without  ob- 
jection or  protest  up  to  the  end  of  the  lease. 
He  brings  this  suit  alleging  the  removal  of 
the  stairs  by  other  parties,  his  resulting 
deprivation  of  the  use  of  the  upper  story, 
and  damage  in  the  sum  of  $1,000.  The  jury 
allowed  him  $8.33  per  month  for  the  remain- 
der of  his  leasehold  term,— $333.20;  It  ap- 
peared that  plaintiff,  in  January,  189G, 
caused  suit  to  be  commenced  by  his  then  at- 
torneys, Felker,  Gcldberg,  &  Felker,  against 
this  defendant,  for  damages  repulting  from 
the  partial  eviction,  predicated  upon  breach 
of  an  implied  covenant  for  quiet  enjoyment. 
Defendant  offered  in  evidence  a  written  ac- 
knowledgment from  Felker,  Goldberg,  & 
Felker  of  settlement  of  said  action  for  the 
sum  of  $2o,  paid  December  10,  1896.  In  or- 
der to  qualify  it  for  admisEion,  defendant 
offered  Mr.  Felker  as  a  witness,  and  having, 
by  him,  established  the  fact  that  he  was  at- 
torney, and  that  the  written  agreement  was 
made  and  delivered,  and  the  amount  therein 
specified  paid,  asked  him  whether  or  not 
plaintiff  authorized  the  making  of  that  set- 
tlement. He  replied  that  he  could  not  give 
that  information  except  as  the  result  of  com- 
munications between  plaintiff  and  himself 
in  the  capacity  of  client  and  attorney,  and 
submitted  to  the  court  whether  he  should 
state  it.  The  question  being  objected  to  by 
plaintiff,  the  court  ruled  that  it  called  for 
privileged  communications,  and  sustained 
the  objection.  Plaintiff  was  asked  if  he  re- 
ceived the  $25  so  paid  Felker,  Goldberg,  k 
j  Felker,  or  any  part  of  it,  and  objection  there- 
'  to  was  sustained.     The  evidence  was  conilict- 


NoTB. — For  earlier  cases  in  this  series  as  to 
confidential  communications  to  attorney,  see 
State  V.  Calhoun  (Kan.)  18  L.  R.  A.  838;  Gm- 
ber  V.  Baker  (Nev.)  9  L.  R.  A.  302:  Haley  v. 
Eureka  County  Bank  (Nev.)  12  L.  R.  A.  815; 
Fert^son   t.   McBean    (Cal.)    14    L.    R.    A.   65; 

Feder  v.  Ervln  (Teun.)  36  L.  R.  A.  335  ;  Bruley  j  (Mass.)  17  L.  R.  A.  188,  an* 
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ing  as  to  whether  plaintiff  consented  to  the 
Temoval  of  the  stairs.  Upon  the  verdict, 
judgment  was  rendered  for  plaintiff,  from 
which  defendant  appeals. 

Mr,  Jar«d  Thompson,  Jr.,  for  appel- 
lant: 

The  plaintiff's  attorneys  had  no  right  or 
authority,  by  virtue  of  their  retainer  alone 
in  the  former  action,  to  compircHnise,  settle, 
and  discontinue  that  action. 

Mandeville  v.  Reynolds,  68  N.  T.  528; 
Kelly  V.  ^yright,  66  Wis.  236,  26  N.  W.  610. 

The  subject-matter  of  the  questions  ex- 
cluded was  not  within  the  privilege  secured 
by  the  common-law  rule  and  the  statute,  es- 
pecially after  execution  of  the  written  settle- 
nieut  in  question. 

Thayer  v.  McEtoen,  4  111.  App.  416;  Snovo 
v.  Gouldy  74  Me.  540,  43  Am.  Rep.  604;  Hen^ 
dersonv.  Tcny,  62  Tex.  281;  Bumside  v. 
Terry,  61  Ga.  180;  Wyland  v.  Griffith,  96 
Iowa,  24,  64  N.  W.  673 ;  Todd  v.  Munson,  53 
Conn.  579,  4  Atl.  99;  Moffatt  v.  Hardin,  22 
S.  C.  9;  House  v.  House,  61  Mich.  69,  27  N. 
W.  868 ;  Ripon  v.  Davies,  2  Nev.  k  M.310;  19 
Am.  &  Eiig.  Enc.  Law,  1st  ed.  pp.  136-141 ; 
Day  v.  Moore,  13  Gray,  522 ;  Octcer  v.  Emery, 
18  Me.  79.  See  Kelly  t.  WHght,  65  Wis. 
236,  26  N.  W.  610. 

0:>mmumcations  between  attorney  and  cli- 
ent are  privileged  only  when  they  are  con- 
fidential. 

Henderson  v.  Terry,  62  Tex.  281 ;  Ha/nlon 
T.  Doherty,  109  Ind.  37,  9  N.  E.  782;  Weeks, 
Attorneys,  2d  ed.  pp.  323,  326. 

It  is  an  element  of  privileged  communica- 
tions that  the  same  be  of  a  private  nature, 
and  that  the  same  be  intended  to  be  confiden- 
tial and  private. 

Henderson  v.  Terry,  62  Tex.  281 ;  Mechem, 
Agency,  p.  740,  §  881;  Murphy  v.  Water- 
house,  113  Cal.  467,  45  Pac.  866;  Snow  v. 
Gould,  74  Me.  540,  43  Am.  Rep.  605;  19  Am. 
&  Eng.  Enc.  Law,  1st  ed.  p.  139,  note  5; 
Rousseau  v.  Blenu,  131  N.  Y.  177,  30  N.  E. 
62. 

The  client's  communications  to  his  attor- 
ney in  the  presence  of  the  adverse  party  are 
not  privileged. 

Weeks,  Attorneys,  2d  ed.  p.  338,  §  159;  19 
Am.  So  Eng.  Enc.  Law,  1st  ed.  p.  139,  note  2. 

The  settlement  of  the  former  action  was  a 
collateral  matter,  as  also  was  the  authority 
of  counsel  to  make  the  settlement.  Privi- 
]eee  does  not  extend  to  such  a  case. 

Weeks,  Attorneys,  2d  ed.  p.  364,  §171; 
Meoheni,  Agency,  p.  742. 

Disclosures  will  be  allowed,  for  protection 
of  the  attorney,  and  to  prevent  the  perpetra- 
tion of  a  fraud  upon  the  other  party  inter- 
ested. 

OlnhStead  v.  Webb,  5  App.  D.  C.  38; 
Weeks,  Attorneys,  2d  ed.  p.  332,  §  152; 
Rodkesier  City  Bank  y.  Suydam,  5  How.  Pr. 
264. 

Sudi  an  implied  covenant,  or  covenants,  do 
not  exist  in  this  state,  except  in  leases  for  a 
term  not  exceeding  three  years.  The  lease 
in  question  was  for  a  five  years'  term. 

Rev.  Stat.  2204,  2242;  Eldred  v.  Leahy,  31 
Wis.  646. 
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Messi's.  Turner,  Pease,  Sb  Tomer,  for 

respondent : 

Where  deprived  by  the  act  of  the  landlord 
of  part  of  the  premises,  the  action  may  be 
maintained. 

Coulter  V.  Norton  (Mich.)  43  Am.  St.  Rep. 
458,  note,  p.  461 ;  7  Am.  &  Eng.  Enc.  Law,  p. 
37:  Bentley  v.  Bill,  35  111.  414;  Grove  v. 
Youell,  110  Mich.  285,  33  L.  R.  A.  297,  68  N. 
W.  132;  Edmison  v.  Lov>ry,  3  S.  Dak.  77,  17 
L.  R.  A.  275,  52  N.  W.  583,  and  notes;  Royoe 
V.  Guggenheim,  106  Mass.  201,  8  Am.  Rep. 
322. 

An  attorney  or  counsellor  at  law  shall  not 
be  allowed  to  disclose  a  communication  made 
by  his  client  to  him,  or  his  advice  given 
thereon  in  the  course  of  his  professional  em- 
ployment. 

Rev.  Stat.  §  4076;  Bruley  v.  Garvin,  105 
Wis.  625,  48  L.  R.  A.  839,  81  N.  W.  1038. 

An  attorney  has  no  power  or  authority  to 
execute  any  discharge  of  a  debt,  but  upon  the 
actual  payment  of  the  full  amount  of  the 
debt,  and  that  in  money  only. 

Weeks,  Attorneys,  380;  Hooker  v.  Bran- 
don, 75  Wis.  8,  43  N.  W.  741. 

An  attorney,  by  virtue  of  his  retainer,  has 
no  authority  to  compromise  a  valid  daim. 
against  a  solvent  person,    by    receiving  a 
small  portion  thereof. 

Kelly  v.  Wright,  65  Wis.  236,  26  N.  W. 
610. 

Fleker  and  Goldberg  had  no  right  to  com- 
promise this  valid  claim  of  the  value  of  more 
than  $300  for  the  sum  of  $25,  without  the 
express  consent  of  the  client. 

Dudley  v.  Beck,  3  Wis.  274;  Getzlaff  v. 
Seliger,  43  Wis.  297. 

Rev.  Stat.  S  2204,  providing  that  no  cove- 
nant shall  be  implied  in  any  conveyance  of 
real  estate,  whether  such  conveyance  con- 
tains special  covenants  or  not,  does  not  ap- 
ply to  leasehold  estates,  and  a  covenant  of 
quiet  enjoyment  will  be  implied  in  a  lease- 
hold. 

Shaft  V.  Carey,  107  Wis.  273,  83  N.  W. 
288. 

Dodge,  J.,  delivered  the  opinion  of  the 
court : 

Two  interesting  and  important  questions 
are  presented,  which  go  to  the  ultimate  ques- 
tion of  liability,  and  obviate  necessity  for 
considering  other  assignments  of  error  which 
reach  only  to  the  correctness  of  the  trial  and 
procedure.  Those  questions  are:  First,  the 
existence  of  any  covenant  by  defendant  for 
plaintiff's  quiet  enjoyment  of  the  demised 
premises;  second,  the  right  of  defendant  to 
prove,  by  testimony  of  plaintiff's  former  at- 
torney, .the  giving  to  him  of  authority  to 
make  a  settlement  of  plaintiff's  demand, 
which  he  did  in  fact  make. 

1.  At  common  law,  as  is  elementary,  from 
the  ordinary  words  of  grant  or  demise  in  an 
instrument  relating  to  real  estate  were  im- 
plied certain  covenants;  among  others,  that 
the  grantor  had  the  right  to  convey,  and  that 
he  would  protect  the  g[rantee  from  lawful 
interference  by  others  in  enjoying  the  de- 
nvised  premises.  This  is  called  a  covenant 
for  quiet  enjoyment.     Eldred  ▼•  Leahy,  31 

33  Digitized  by  LiOOgle 


514 


WifiCOVBIN  SUPRKMX  COUBT. 


Jan.^ 


Win.  646.  Our  statute,  however  (§  2204), 
reversed  the  rule  of  the  common  law,  and 
provided  that  "no  covenant  shall  be  implied 
m  any  conveyance  of  real  estate."  This 
would  seem  final  but  for  certain  decisions  in 
New  York,  whence  we  took  the  words  above 
quoted,  and  but  for  the  declaration  very  re- 
cently made  by  this  court  in  Shaft  v.  Carey, 
107  Wis.  273,  83  N.  W.  288,  that  "the  stat- 
ute (§  2204,  Rev.  Stat  1898)  to  the  effect 
that  no  covenant  shall  be  implied  in  any  con- 
veyance of  real  estate,  whether  such  convey- 
ance contain  special  covenants  or  not,  does 
not  apply  to  leasehold  estates.  This  is  the 
rule  now  established  in  New  York,  from 
which  our  statute  was  taken,  although  a  dif- 
ferent conclusion  was  first  arrived  at.  New 
York  V.  Mabie,  13  N.  Y.  161,  64  Am.  Dec. 
538."  On  examining  the  authority  there 
cited,  we  find  it  to  relate  to  a  lease  for  only 
three  years,  but  to  adopt  the  reasoning  of 
Chancellor  Walworth  in  Tone  v.  Brace,  11 
Paige,  536,  which  related  to  a  lease  for  five 
years.  In  those  cases  it  was  held  that  the 
term  "conveyance"  did  not  include  leases  for 
years,  repudiating  the  reasoning  of  an  ear- 
lier case,  where  it  was  held  that  a  lease  for 
five  years  vms  a  "conveyance  of  real  estate," 
because  another  statute  of  that  state  (§  36, 
chap.  3,  p.  762,  1  Rev.  Stat  N.  Y.)  provided 
that  the  term  "real  estate"  should  include 
all  interests  in  land  except  a  leasehold  for 
not  exceeding  three  years.  The  subject  has 
received  no  elaboration  or  discussion  in  later 
New  Y^ork  decisions.  In  some  cases  New 
York  V.  Mahie  has  been  cited  merely  to  sup- 
port the  proposition  that  implied  covenants 
exist  in  leases  for  less  than  three  years. 
Vemam  v.  Smith,  15  N.  Y.  327 ;  Edgerton  v. 
Page,  20  N.  Y.  281;  Boreel  v.  Lawton,  90  N. 
Y.  293,  43  Am.  Rep.  170;  Vann  v.  Rouse,  94 
N.  Y.  401.  In  others  it  is  assumed  that  no 
lease  for  years,  though  exceeding  three,  is 
within  Uie  statute  excluding  such  covenants. 
Graves  v.  Bcrdan,  26  N.  Y.  498 ;  Mack  v. 
Patohin,  42  N.  Y.  167,  1  Am.  Rep.  606; 
Grover,  J.,  in  Burr  v.  Stenton,  43  N.  Y.  462, 
464.  While  in  still  others,  including  the 
latest  utterance  we  have  found  on  the  sub- 
ject, the  statute  is,  without  argument,  as- 
sumed to  exclude  implied  covenants  from 
leases  longer  than  three  years.  Church,  J., 
in  Burr  v.  Stenton,  43  N.  Y.  462,  464;  Coffin 
V.  Brooklyn,  116  N.  Y.  159,  22  N.  E.  227. 
Thus  it  is  by  no  means  clear  that  Tone  v. 
Brace  and  New  York  v.  Mabie  correctly  de- 
clare the  law,  even  of  New  York,  as  to  their 
statute.  Whether  they  do  or  not,  however, 
the  views  expressed  in  them  are  in  direct  con- 
flict with  §  2242  of  our  statutes,  which  dear- 
ly includes  within  the  term  "conveyance"  all 
leases  for  more  than  three  years,  and  has 
been  so  treated  whenever  referred  to.  El- 
drcd  V.  Leahy,  31  Wis.  546;  Topping  v.  Par- 
ish, 96  Wis.  378,  382,  71  N.  W.  367.  It  pro- 
vides: "The  term  'conveyance'  as  used  in 
this  chapter,  shall  be  construed  to  embrace 
every  instrument  in  writing  by  which  any 
estate  or  interest  in  real  estate  is  created, 
aliened,  mortgaged,  or  assigned,  or  by  which 
the  title  to  any  real  estate  may  be  affected 
in  law  or  equity,  except  wills  and  leases  for 
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a  term   not  exceeding   three  years.'' 
York  had  no  such  section  in  the  chapte 


New 
;er  con- 
taining the  original  of  our  §  2204~  (§  140, 
chap.  1,  p.  738,  1  Rev.  Stat  (N.  Y.).  True, 
there  existed  a  section  in  the  same  words, 
but  in  another  chapter,  devoted  to  the  record- 
ing of  conveyances  (§  38,  chap.  3,  p.  762,  1 
Rev.  Stat  K.  Y.)  ;  but  it  was  never  referred 
to  as  affecting  the  interpretation  of  §  140, 
chap.  1.  It  is  therefore  apparent  that  deci- 
sions of  New  York  courts  are  not  controlling 
as  to  the  scope  of  §  2204,  so  far,  at  least,  as 
they  conilict  with  the  interpretation  express- 
ly and  without  ambiguity  given  it  by  the 
legislature  in  §  2242.  Considering  our  own 
statute,  then,  as  an  original  proposition, 
there  is  no  ambiguity,  ^e  words  and  the 
intent  of  the  legislature  are  clear  to  the  ef- 
fect that  no  covenant  shall  be  implied  in  any 
conveyance  of  real  estate,  and  that  a  lease 
for  more  than  three  years  is  such  a  convey- 
ance. This  court  cannot  properly  change  or 
ignore  that  legislation.  Our  declaration  in 
Shaft  V.  Carey,  above  quoted,  if  adhered  to, 
would  have  that  effect,  and  we  hasten  to 
avail  ourselves  of  this  early  opportunity  to 
withdraw  it;  the  more  readily  because  in 
the  few  months  since  it  was  uttered  it  can- 
not have  become  so  established  as  a  rule  of 
property  as  to  affect  in  very  considerable  de- 
gree vested  rights;  certainly  not  the  rights 
of  the  parties  now  under  consideration,  for 
they  had  become  fully  settled — ^nay,  had  bee» 
tried  in  the  superior  court — before  the  deci- 
sion of  Sfiaft  v.  Carey.  The  result  reached 
in  that  case  did  not  necessarily  depend  on 
the  rule  of  law  so  announced,  for  that  was 
not  an  action  to  recover  for  breach  of  any 
implied  covenant^  but  was  a  suit  to  enjoin 
one  holding  under  and  in  the  right  of  the 
le^isor  from  doing  acts  invasive  of  rights 
granted  by  the  lease  itself.  The  duty  of  the 
lessor  to  refrain  from  voluntarily  and  unnec- 
essarily interfering  with  the  possession  he 
himself  has  granted  stands  on  very  different 
ground  from  his  liability  to  respond  in  dam- 
ages when  that  possession  is  disturbed  by 
another  under  a  superior  title.  The  rights 
of  the  lessee  were  not  predicated  upon  im- 
plied covenant  nor  did  the  briefs  of  counsel 
discuss  the  subject^  nor  did  the  court  have  its 
attention  called  to  §  2242  as  affecting  § 
2201.  We  hold,  therfore,  that  in  the  lease 
from  defendant  to  plaintiff  there  was  no  im- 
plied covenant  to  defend  the  latter  from  in- 
terruption of  his  use  of  a  portion  of  the 
premises  by  the  acts  of  Longe  upon  his  ad- 
joining premises,  under  his  superior  title, 
and  that  plaintiff  cannot  maintain  this  ac- 
tion for  aamages  founded  upon  breach  of 
such  covenant  The  refusal  of  instructions 
requested  by  defendant  substantially  to  this 
effect  was  error  necessitating  reversal. 

2.  The  proposition  advanced  by  respondent 
and  adopted  by  the  trial  court,  that  one, 
after  fully  authorizing  his  attorney,  as  his 
agent,  to  enter  into  contract  with  a  third 
party,  and  after  such  authority  has  been 
executed  and  relied  on,  may  effectively  nul- 
lify his  own  and  his  duly-authorized  agent's 
act  by  closing  the  attorney's  mouth  as  to  the 
giving  of  such  authority,  is  most  startling. 
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A  perilous  facility  of  fraud  and  wrong,  both 
upon  the  attorney  and  the  third  party,  would 
result.  The  attorney  who,  on  his  client's 
authority,  contracts  in  his  behalf,  pledges 
his  reputation  and  integrity  that  he  binds 
hia  client.  The  third  party  may  well  rely 
on  the  assurance  of  a  reputable  lawyer  that 
he  has  authority  in  fact,  though  such  assur- 
ance be  given  only  by  implication  from  the 
doing  of  the  act  itself.  It  is  with  gratifica- 
tion, therefore,  that  we  find  overwhelming 
weight  of  authority  against  the  position  as- 
sumed by  the  court  below,  both  in  states 
where  the  privil^e  protecting  oommunicsr 
tions  with  attorneys  is  still  regulated  by  the 
common  law  and  in  those  where  it  is  oon- 
trollcd  by  statute,  as  in  Wisconsin.  A  few 
of  the  more  direct  decisions  are  the  follow- 
ing: Buniside  v.  Terry,  51  Ga.  186;  Roch- 
ester City  Bank  v.  Suydam,  5  How.  Pr.  254 ; 
Bartlett  v.  fiwnn,  56  Hun,  607,  509,  10  N.  Y. 
Supp.  210;  Mulford  v.  Muller,  3  Abb.  App. 
Dec.  330;  Uampton  y.  Boylan,  46  Hun,  151 ; 
Rowaa  v.  Bleau,  131  N.  Y.  177,  183,  30  N. 
E.  52;  Nave  v.  BaArd,  12  Ind.  318;  Mitchell 
V.  Bromherger,  2  Nev.  345,  00  Am.  Dec.  550 ; 
Waldo  V.  Becktcith,  1  N.  M.  182;  Eager  v. 
Shindlcr,  29  Cal.  63 ;  Jeanes  v.  Fridenberg,  3 
Clark  (Pa.)  199;  Henderson  v.  Terry,  62 
TeT.  281 ;  Oower  v.  Emery,  18  Me.  79 ;  8noio 
V.  Gould,  74  Me.  640,  43  Am.  Rep.  605;  Day 
V.  Moore,  13  Gray,  522;  Dudley  v.  Beck,  3 
Wis.  274;  0.  Aultman  d  Co,  v.  Ritter,  81 
Wis.  395,  51  N.  W.  5G9;  Weeks,  Attorneys, 
S{  151,  152;  Greenl.  Ev.  §§  245,  246. 
Our  statute  (§  4076)  on  this  subject  is 
adopted  from  New  York,  and  has  been  de- 
elared  to  be  but  re-enactment  of  the  common 
law.  Hurlburi  v.  Eurlburt,  128  N.  Y.  420, 
424,  28  N.  E.  651 ;  State  ew  rel.  Hardy  v. 
Oleuson,  19  Or.  159,  162,  23  Pac.  817.  It 
provides:  "An  attorney  or  counselor  at  law 
shall  not  be  allowed  to  disclose  a  communi- 
cation made  by  his  client  to  him  or  his  ad- 
vice given  thereon  in  the  course  of  his  pro- 
fessional employment."  The  rule  of  the 
common  law  and  of  this  statute  within  its 
proper  limits  is  most  salutary.  It  is  essen- 
tial to  the  ends  of  justice  that  clients  should 
be  safe  in  confiding  to  their  counsel  the  most 
secret  facts,,  and  to  receive  advice  and  ad- 
vocacy in  the  light  thereof  without  peril  of 
publicity.  Disclosures  made  to  this  end 
should  be  as  secret  and  inviolable  as  if  the 
facts  had  remained  in  the  knowledge  of  the 
client  alone.  Bruley  v.  Garvin,  105  Wis. 
625,  48  L.  R.  A.  839,  81  N.  W.  1038.  But 
there  are  necessary  limits  to  the  broad  rule 
that  all  communications  between  him  who  is 
client  and  him  who  is  attorney  are  thus 
privileged.  One  limitation  bearing  upon  the 
question  in  hand  grows  out  of  the  words  of 
the  statute  itself.  To  be  privileged,  the  com- 
munications to  the  attorney  must  have  been 
in  the  course  of  his  professional  employment. 
The  field  of  services  performed  by  men  who 
are  attorneys  at  law  and  of  the  transactions 
between  them  and  thoee  whom  they  serve  is 
continually  extending.  Many  things  are 
done  by  them  in  other  capacities  than  as  at- 
torneys at  law.  They  may  be  constituted 
agents  or  trustees,  medium  of  transfer  of 
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title,  or  they  may  enter  into  various  con- 
tracts with  their  clients  upon  the  validity  of 
which  their  own  rights  or  rights  of  others 
may  depend,  and  where  such  validity  can  be 
proved  only  by  testimony  of  the  attorney 
and  client.  A  multitude  of  such  transac- 
tions which  might  as  well  be  had  by  the  cli- 
ent with  one  not  an  attorney  at  law  are  held 
not  to  be  within  the  professional  employ- 
ment. One  of  the  earliest  cases  recognizing 
this  limitation  is  Jeanes  v.  Fridenberg,  3 
Clark  (Pa.)  199,  where  the  court,  by  Shars- 
wood,  J.,  after  speaking  of  certain  limi- 
tations where  the  relation  was  clearly  pro- 
fessional, said:  "These  are  all  cases  in 
which  the  attorney  is  but  a  witness,  but 
there  is  a  class  which  stands  upon  higher 
and  still  clearer  and  more  unequivocal 
ground,  where  the  line  is  distinctly  and 
broadly  marked;  and  that  is,  where  the  at- 
torney is  himself  a  party  to  the  transaction 
or  agreement  which  he  is  called  upon  to  dis- 
close. ...  If  the  privilege  were  suffered 
to  be  applied  to  such  cases,  a  wide  door 
would  be  opened  for  the  successful  perpetra- 
tion of  fraud  and  crime.  Attorneys  would 
be  selected  as  the  agents  or  trustees  wher- 
ever a  cover  of  darkness  was  needed,  and, 
though  but  few  might  be  found  base  enough 
to  prostitute  their  high  and  honorable  pro. 
fession,  yet  the  character  of  the  whole  bar 
would  be  injured  and  degraded  by  the  con- 
duct of  those  few."  In  that  case  the  attor- 
ney was  held  obliged  to  testify  to  the  re- 
ceipt from  his  client  of  moneys  in  trust  to 
pay  certain  creditors.  In  Rochester  City 
Bank  v.  Suydam,  5  How.  Pr.  254,  the  attor- 
ney, having  indorsed  commercial  paper  of 
his  client^  and  stated  at  the  time  of  his  in- 
dorsement that  he  held  in  his  possession  cer- 
tain property  as  security,  was  held  obliged 
to  disdose  the  dealings  with  his  client  as  to 
the  transfer  to  him  of  such  property,  and 
what  he  had  done  with  it,  on  the  ground,  as 
stated  by  the  court,  that  such  communica- 
tions would  not  seem  to  have  been  "conmiun- 
icated  to  [him]  .  .  .  with  a  particular 
view  to  any  l^gal  business  to  be  done  by  him 
either  as  attorney  or  counsel,  but  they  ap- 
pear to  have  come  to  his  knowledge  from 
time  to  time  during  a  seven  years'  employ- 
mcnt,  sometimes  as  attorney  and  constantly 
as  agent,  and  to  have  related  as  much  to  his 
business  in  the  latter  capacity  as  the  form- 
er." In  Hager  v.  Shindler,  29  Cal.  63,  where 
the  attorney  received  a  voluntary  deed  from 
his  client  in  order  to  borrow  money  on  the 
property,  and  then  made  a  voluntary  deed 
to  another  at  the  direction  of  his  client,  he 
was  required  to  testify  thereto  partly  on  the 
ground  above  suggested, — that  the  transac- 
tions were  extra-professional,  and  might  as 
well  have  been  with  a  layman  as  with  the  at- 
torney. This  is  the  principle  at  the  founda- 
tion of  Dudley  v.  Beck,  3  Wis.  274,  where 
the  inquiry  was  as  to  the  agreement  between 
the  client  and  his  attorney  as  to  payments 
of  commissions,  etc.,  as  affecting  the  ques- 
tion of  usury,  and  the  attorney  was  required 
to  testify.  The  court  said:  "If  the  mort- 
gagee .  .  .  made  an  agreement  like  that 
mentioned  in  the  interrogatory,  it  cannot. 
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with  anv  propriety,  be  claimed  that  it  ^as 
the  result  of  the  employment  of  Mr.  Case  as 
his  attorney.  Nor  can  it  be  contended  that 
the  acts  of  Mr.  Case  which  were  sought  to  be 
proved  resulted  from  such  employment. 
.  .  .  It  was  an  act  done  by  the  attorney 
and  client  in  pursuance  of  an  a^eement  en- 
tered into  between  them,  and  not  a  communi- 
cation from  the  latter  to  the  former."  In 
the  light  of  this  principle  and  these  holdings 
it  would  seem  Uiat  tne  transaction  as  to 
which  Mr.  Felker  was  interrogated  fell 
dearly  outside  of  a  proper  limit  of  commimi- 
cations  to  the  attorney  in  the  course  of  his 
professional  employment.  An  instruction 
to  one,  though  an  attorney,  to  perform  an 
act  as  agent>  is  a  contract.  The  very  fact 
that,  as  shown  by  authorities  cited  by  re- 
spondent, such  authority  cannot  be  presumed 
from  the  mere  retainer  as  an  attorney  at 
law,  certainly  tends  to  the  conclusion  that  it 
was  extra-professional;  and,  since  it  re- 
quires proof  of  authority,  the  attorney  must, 
of  necessity,  be  at  liberty  and  be  required  to 
testify  as  to  the  giving  of  such  authority. 
The  purpose  of  the  privilege  and  of  the  limi- 
tation thereon  will  be  a  sufficient  guide  to 
trial  courts  to  prevent  the  invasion  of  either. 
Some  other  rules  of  examination  of  witness- 
es may  well  yield  to  those  purposes.  It  is  not 
improbable — ^nay,  more  than  probable — that 
in  the  same  conversation  in  wnich  authority 
is  given  to  the  attorney  to  act  for  his  client  hs 
an  a^ent  there  will  be  disdoeure  of  facts  and 
circumstances  and  advice  and  counsel  which 
should  be  held  secret.  An  intelligent  appre- 
-ciation  of  the  reasons  involved,  however, 
will  enable  courts  to  control  the  examination 
40  that,  while  the  proper  fact  of  the  granting 
of  authority  or  of  the  making  of  a  contract 
may  be  disclosed  by  the  attorney,  other  com- 
munications, confidential  and  professional 
in  their  character,  will  be  witheld.  See  Chi- 
rac V.  R6inick€i\  11  Wheat.  280,  294,  6  L. 
ed.  474,  477 ;  Dudley  v.  Beck,  3  Wis.  284. 

Another  limitation  upon  the  privilege  of 
secrecy  in  communications  between  attorney 
and  client  arises  from  the  fact  that  such 
privilege  is  personal,  and  may  be  waived 
either  by  express  words  or  by  conduct.  Mc- 
MagtcT  V.  8crivcn,  85  Wis.  162,  167,  55  N. 
W.  149.  By  a  great  number  of  authorities, 
only  a  few  of  which  are  cited  above,  it  has 
been  held  that  no  privilege  of  secrecy  exists 
over  communications  which  the  attorney, 
for  his  own  protection  or  the  protection  of 
those  with  whom  he  deals,  needs  to  divulge, 
or  which  were  mode  to  him  for  the  express 
purpose  of  being  communicated  to  another, 
or  of  being  made  public,  for  the  reason  that 
from  the  very  nature  of  the  communications 
and  the  purpose  with  which  they  are  made 
the  conclusion  is  irresistible  that  the  client 
intended  to  authorize  the  attorney  to  com- 
municate them,  and  waived  his  privil^e  to 
have  them  presei-ved  in  secrecy.  Thus,  in 
Mitchell  V.  Bromberger,  2  Nev.  345,  90  Am. 
Dee.  550,  in  a  suit  by  the  attorney  for  fees, 
where  the  defense  was  inefficiency  of  service, 
he  was  permitted  to  show  fully,  not  only  di- 
rections given,  but  facts  communicated,  to 
him  by  his  dient;  the  court  saying:  ''It 
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would  be  a  manifest  injustioe  to  allow  the 
client  to  take  advantage  of  it  [the  privilege] 
to  the  prejudice  of  his  attorney,  or  that  it 
should  be  carried  to  the  extent  of  depriving 
the  attorney  of  the  means  of  obtaining  or 
defending  his  own  rights.  It  is  therefore 
held  that  in  such  cases  he  is  exempted  from 
the  obligations  of  secrecy.  .  .  .  We 
think  it  safe  to  say  that  whenever  in  a  suit 
between  the  attorney  and  client  the  disclo- 
sure of  privileged  communications  becomes 
necessary  to  the  protection  of  the  attorney's 
own  rights,  he  is  rdeased  from  those  obliga- 
tions of  Bcerecy  which  the  law  places  upon 
him."  In  A'ot?c  v.  Baird,  12  Ind.  318,  mis- 
conduct of  the  attorney  was  set  up  by  way 
of  counterclaim  to  a  note  given  for  fees. 
Communications  and  instructions  to  the  at- 
torney were  held  not  privileged.  In  Roch- 
ester City  Bank  Y.  Suydam,  5  How.  Pr.  254, 
already  described,  the  court  said:  "Where 
the  attorney  or  counsel  has  an  interest  in 
the  facts  communicated  to  him,  and  when 
their  disclosure  becomes  necessary  to  protect 
his  own  personal  rights,  he  must,  of  necessi- 
ty and  in  reason,  be  exempted  from  the  obli- 
gation of  secrecy.  .  .  .  His  dients,  by 
giving  him  a  direct  interest  in  the  facto 
from  time  to  time  communicated  to  him,  and 
by  dealing  with  him  upon  the  footing  of 
those  facts,  have,  as  it  strikes  me,  voluntarily 
waived  their  right  to  concealment  as  between 
themselves  and  the  attorney."  In  that  ease 
disclosure  was  allowed  in  a  suit  by  one  who 
had  dealt  with  the  attorney,  because  his 
rights  depended  on  those  of  the  attorney. 
In  Buniside  v.  Terry,  51  Ga.  186,  where  the 
agreement  accompanying  a  conveyance  was 
made  through  the  medium  of  Terry's  attor- 
ney, and  he  was  called  to  prove  his  authori- 
ty, the  court  said :  "If  the  fact  of  [the  at- 
torney's] .  .  .  having  this  authority 
was  communicated  by  him  to  Burnside,  and 
Burnside,  through  him,  made  the  contract, 
and  acted  on  it,  and  it  was  accordingly  car- 
ried out,  it  could  not  be  that  the  giving  such 
authority  was  such  a  communication  by  cli- 
ent to  attorney  that  it  is  protected  by  law 
against  being  proved  by  the  attorney.  If  a 
party  holds  out  his  attorney  as  one  having 
authority  from  him  to  make  a  spedal  con- 
tract respecting  pending  litigation,  and  the 
attorney  acts  upon  it,  treats  with  his  antago- 
nist, and  thereby  secures  important  rights 
to  the  client,  he  cannot  deny  tlie  right  of  the 
attorney  or  of  the  opposite  party  to  prove  by 
the  attorney  the  contract  and  the  authority 
to  make  it."  In  Henderson  v.  Terry,  62  Tex. 
281,  where  propositions  were  made  by  the 
adverse  party  to  the  attorney,  by  him  com- 
municated to  his  client,  and  instructions 
given  him  with  reference  to  accepting  the 
same,  the  court  held  that  he  should  testify: 
saying:  "Obviously  Terry  intended  that 
his  attorney  should  make  known  to  J.  W. 
Henderson  his  reply  to  the  proposition. 
Hence  it  will  be  seen  that  it  was  not  a  com- 
munication made  to  the  attorney  for  the  pur- 
pose of  securing  from  him  professional  aid 
or  advice,  but  was  made  by  Terry  with  the 
intention  that  it  should  be  communicated  to 
the  other  party.  Clearly,  the  court  erred  in 
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excluding  the  evidence."  In  Waldo  v.  Beeh- 
uUh,  1  N.  M.  182,  where  the  (j^uestion  of 
paintiiTs  partnership  was  material,  defend- 
ant called  a  former  attorn^  to  testify  that 
instructions  had  been  given  him  to  com- 
mence a  previous  suit  on  behalf  of  the  plain- 
tiff and  two  others  as  oopartners.  The 
court  held  the  communication  not  privileged 
saying:  The  attorney  was  informed  of  the 
names  of  the  members  of  the  firm  for  what 
purpose?  For  the  express  purpose  of  being 
published.  He  was  to  in&titute  suits  for 
them,  and  the  publication,  in  legal  form,  was 
to  enable  theui  to  prosecute  ^em.  .  .  . 
It  was  made  known  to  the  attorney,  and  at 
the  saiue  time  in  the  same  acts  to  third  per- 
sons, courts,  and  the  public.  It  was  not,  in 
its  nature,  private,  ami  could  in  no  sense  be 
termed  the  subject  of  a  oonfidential  com- 
munication." In  Bartlett  v.  Bun/n,  66  Hun, 
500,  10  N.  Y.  Supp.  210,  where  the  defense 
was  that  money  had  been  paid  out  by  de- 
fendant on  the  direction  of  plaintiff,  given 
through  the  medium  of  plaintiff's  attorney, 
the  attorney  was  required  to  give  evidence  of 
the  communication  of  such  directions  to  him 
by  his  client.  The  court  said,  after  stating 
the  general  rule  as  to  privileged  communica- 
tions :  "But  this  prohibition  may  be  waived 
by  the  client,  and,  when  the  communication 
is  made  for  the  purpose  of  its  publication  or 
communication  to  another,  it  necessarily 
loses  its  privileged  character.  ...  it 
follows,  therefore,  that  when,  from  the  very 
nature  of  the  communication,  it  was  de- 
Signed  by  the  author  for  another,  and  to  be 
conmiunicated  to  such  other,  it  loses  its 
character  as  privileged."  In  Roaaecm  v. 
Bleau,  131  N.  Y.  177,  183,  30  N.  E.  52,  where 
it  was  daimed  that  a  deed  had  been  delivered 
by  the  client  to  his  attorney  for  a  third  per- 
son, the  attorney  was  held  competent,  and 
required  to  testify  to  the  instructions  given 
him  by  his  client.  The  court  said:  "Such 
communication  from  client  to  attorney  is  not 
within  the  prohibition  of  the  section  of  the 
Code,  .  .  .  and  the  attorney  was  always 
competent  to  prove  it,  as  from  its  very  nsr 
ture  it  was  not  made  in  professional  confi- 
dence, nor  intended  to  be  confidential,  but, 
on  the  contrary,  imparted  to  another. 
...  It  has  never  been  held  that  a  verbal 
message  communicated  from*client  to  attor- 
ney to  be  delivered  to  a  third  person  cannot 
be  proved  in  behalf  of  the  person  to  whom 
the  message  was  sent  by  the  testimony  of 
the  attorney  .  .  .  When  the  deceased 
commissioned  the  witness  to  deliver  the  deed 
to  the  grantee  named  therein,  she  necessarily 
waived  all  objections  that  she  might  other- 
wise make  to  proof  of  that  fact  by  the  attor- 
ney." It  is  upon  this  same  principle  of 
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waiver,  inferred  from  the  purpose  of  pub- 
lication or  communication  to  another,  that 
attorneys  who,  at  the  request  of  grantors  or 
testators,  become  subscribing  witnesses,  are 
allowed  and  required  to  testify  to  the  trans- 
action. Re  Coleman,  HI  N.  Y.  220,  19  N.  E. 
71 ;  3(cAIaster  v.  Scriven,  85  Wis.  162,  167, 
55  N.  W.  149. 

The  transaction  here  between  Felker  and 
plaintiff,  if  it  took  place,  would  fall  obvious- 
ly within  all  of  the  reasons  of  the  cases 
above  quoted  to  juetify  inference  of  an  im- 
plied authority  to  him  to  testify  with  refer- 
ence thereto,  and  waiver  of  any  privileges  of 
secrecy.  The  attorney's  own  interests  are 
vitally  affected,  for,  if  he  may  not  prove  that 
he  had  authority  to  settle  the  claim  of  plain- 
tiff against  the  defendant,  and  to  receive 
from  the  latter  money  in  consideration 
thereof,  he  is  placed  in  an  attitude  of  fraud, 
and  his  standing  and  repute  in  the  business 
world  must  suffer.  Again,  the  irresistible  ef- 
fect of  the  granting  of  authority  to  one's  at- 
torney to  deal  with  a  third  person  is  to  au- 
thorize that  attorney  to  communicate  the 
fact,  whether  he  does  it  by  words  or  solely 
by  executing  the  authority.  Indeed,  he  can- 
not perform  the  service  delegated  to  him 
without  so  communicating.  The  rule,  there- 
fore, outlined  by  the  above-dted  authorities, 
that  an  attorney  is  not  restrained  by  any 
duty  of  confidence  to  his  client  to  withhold 
the  fact  that  he  has  received  from  that  client 
authority  as  an  agent  to  deal  with  a  third 
person,  certainly  after  the  authority  has 
been  acted  on,  is  founded  upon  the  soundest 
reason,  and  is  absolutely  necessary  to  pre- 
vent the  privilege  of  secrecy  from  being 
made  an  implement  of  injustice  and  fraud. 
The  ruling  of  the  court  that  Mr.  Felker 
could  not  testify  as  to  whether  authority  was 
given  him  by  his  client  to  make  the  written 
settlement  which  he  did  make  was  error. 

Even  more  obviously  erroneous  was  the 
ruling  that  the  plaintiff  was  protected  by  the 
same  privilege  from  answering  the  question 
whether  he  received  from  Felker,  Goldberg, 
&  Felker  the  money  paid  them  by  defendant 
upon  this  settlement.  State  ea  rel,  Uardy 
V.  Oleaaon,  19  Or.  159,  162,  23  Pac.  817 ; 
Williams  v.  Young,  46  Iowa,  140,  143;  C. 
AuUinan  d  Co.  v.  Ritter,  81  Wis.  395,  51  N. 
W.  509. 

For  these  errors  the  judgment  before  us 
must  be  reversed.  Other  assignments  need 
not  be  discussed,  as  they  present  questions 
not  likely  to  arise  again  in  the  case,  in  view 
of  the  rules  of  law  already  decided. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

Bardeea,  J.,  took  no  part 
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A  contract  for  the  erection  of  a  aclkool 
bnildInK,  entered  into  with  a  member  of  the 
building  committee,  who  was  also  a  select- 
man of  the  town,  is  not  void  on  the  ground  of 
public  policy,  merely  beciiv««  his  vote  was 
necessar}'  to  authorize  the  contract. 

(June  3.  1$M)1.) 

REPORT  by  the  Superior  Court  for  Plym- 
outh County  for  the  opinion  of  the  Su- 
preme Judicial  Court  after  a  decree  dismiss- 
ing the  bill  in  a  suit  to  enjoin  the  carrying 
out  of  a  contract  for  the.building  of  a  school- 
house.     Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  Harvey  H.  Pratt,  for  defendants: 

The  officer  with  whom  the  contract  was 
made  is  not  one  of  those  prohibited  by  stat- 
ute from  entering  into  contracts  where  the 
dty,  county  or  state  which  he  serves  is  a 
party  interested. 

Pub.  Stat,  chaps.  22,  205. 

The  scope  of  these  statutes  cannot  be  en- 
larged by  this  court  so  as  to  include  town 
officers. 

The  failure  to  include  town  officers  in  the 
class  of  persons  who  cannot  make  contracts 
for  their  principals  with  themselves  is  con- 
clusive that  no  such  prohibition  was  in- 
tended or  in  fact  exists. 

Robinson's  Case,  131  Mass.  376,  41  Am. 
Rep.  230. 

The  contract  is  not  void  if  made  in  good 
faith  and  in  the  absence  of  fraud. 

Northern  R.  Co.  v.  Concord  R.  Co.  50  N. 
H.  200;  Union  P.  R.  Co.  v.  Credit  Mobilier, 
135  Mass.  367;  Nye  v.  Storer,  168  Mass.  53, 
46  N.  E.  402;  Kelley  v.  Newburyport  d  A. 
Horse  R.  Co.  141  Mass.  496,  6  N.  E.  745; 
Phillips  V.  Eyre,  L.  R.  4  Q.  B.  225;  Com.  v. 
Worcester,  3  Pick.  471. 

Although  this  contract  has  been  a  matter 
of  suit  and  public  notoriety  for  months,  and 
the  town  has  had  at  least  one  (annual) 
meeting  since  it  was  executed,  there  has  been, 
and  is  now,  no  contention  on  the  part  of  the 
principal  (the  town)  that  it  is  ill^al,  void, 
or  even  voidable,  and  no  attempt  to  repudi- 
ate it. 

Taking  the  contention  of  the  plaintiffs  at 
best  the  contract  is  but  voidable. 

Nye  V.  Storer,  168  Mass.  63,  46  N.  E.  402 ; 
Kelley  v.  Newburyport  d  A.  Horse  R.  Co. 


141  Mass.  496,  6  N.  E.  745;  Rice  t.  Wood, 
113  Mass.  133,  18  Am.  Rep.  459;  Union  P. 
R.  Co.  V.  Credit  Mobilier,  135  Mass.  376. 

Instead  of  avoiding  the  contract,  the  town 
by  its  attitude  toward  this  bill,  and  the  pro- 
ceedings thereunder,  seeks  rather  to  ratifv 
it. 

Dickinson  v.  Conway,  12  Allen,  491 ;  Mur- 
ray V.  C.  N.  Nelson  Lumber  Co.  143  Mass. 
250,  9  N.  E.  634;  Manning  v.  Leland,  153 
Mass.  510,  27  N.  E.  519. 

Mr.  Robert  O.  Harris,  for  defendant 
Bailey : 

A  contract  of  a  corporation  with  its  of- 
ficers is  not  absolutely  and  ipso  facto  void; 
but  it  is  voidable. 

Union  P.  R.  Co.  v.  Credit  Mobilier,  135 
Mass.  376;  Kelley  v.  Newburyport  d  A. 
Horse  R.  Co.  141  Mass.  496,  6  N.  E.  745; 
Nye  V.  Siorer,  168  Mass.  53,  46  N.  E.  402. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

It  appears  from  the  report  that  the  build- 
ing of  a  new  schoolhouse  was  determined 
upon  in  the  town  of  Scituate,  and  at  a 
special  town  meeting  held  on  June  2,  1900, 
a  building  committee  was  raised,  consisting 
of  the  three  selectmen,  the  three  members 
of  the  school  committee,  and  three  other  per- 
sons,— nine  in  all.  A  Mrs.  Jenkins,  of  Bos- 
ton, had  proposed  to  make  a  gift  to  the  town 
of  the  lot  on  which  the  schoolhouse  was  to 
be  built,  and  she  afterwards  added  a  gift  Of 
the  sum  of  $5,000  towards  the  cost  of  the 
building.  The  building  committee  adver- 
tised for  proposals,  which  were  opened  on 
October  15,  1900.  One  of  the  selectmen,  and 
so  a  member  of  the  building  committee,  the 
defendant  Thomas  F.  Bailey,  was  also  a  car- 
penter and  builder,  pursuing  that  business 
under  the  fiim  name  of  Bailey  &  Son,  in 
partnership  with  George  Bailey,  his  son. 
There  were  five  bids,  the  lowest  of  which  was 
by  the  plaintiff  Sylvester,  and  the  next 
higher  was  by  Bailey  &  Son;  the  price  of- 
fered by  Sylvester  being  the  lower  by  the 
sum  of  $123.  By  votes  of  five  to  four,  Thom- 
as F.  Bailey  being  one  of  the  five,  the  build- 
ing committee  voted  not  to  accept  the  pro- 
posal of  the  lowest  bidder,  and  to  award  the 
contract  to  Bailey  &  Son,  and  authorized 
their  chairman  to  sign  the  agreement  for  the 
committee.  A  contract  was  so  signed  on  the 
next  day  by  the  defendant  Webb,  chairman, 
in  behalf  of  the  committee,  and  by  Thomas 
F.  Bailey  for  Bailey  &  Son.  The  offer  of 
Mrs.  Jenkins  to  give  the  $5,000  seems  to 
have  been  made  in  an  interview  between  her 


Note. — For  authorities  In  this  series  on  the 
question  of  officers'  contracts  with  the  public 
body  or  municipality  they  represent,  see  Tippe- 
canoe County  Comrs.  v.  Mitchell  (Ind.)  15  L.  R. 
A.  520,  and  note;  also  Goodyear  v.  Brown 
(Pa.)  20  L.  R.  A.  838;  Flndlay  v.  Pertz  (C.  C. 
App.  6th  C.)  29  L.  R.  A.  188;  Capital  Gas  Co. 
T.  Young  (Cal.)  29  L.  R.  A.  463 :  Scott  v.  School 
DlBt.  No.  9  (Vt.)  27  L.  R.  A.  588;  Berka  v. 
Woodward  (Cal.)  45  L.  R.  A.  420. 
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And  see  further,  as  to  validity  of  vote  of  com- 
mon council  or  similar  bedy  as  affected  by  per- 
sonal Interest  of  members.  Fort  Wayne  v.  Lake 
Shore  &  M.  S.  R.  Co.  (Ind.)  18  L.  R.  A.  367.  and 
note. 

As  to  whether  corporations  are  disqualified 
to  bid  on  state  contract  when  manager  Is  an 
assemblyman,  see  State  ex  rel.  Eaves  v.  RJck- 
ards  (Mont.)  28  L.  R.  A.  298. 
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and  tlie  chairman,  Webb,  in  which  he  sub- 
mitted the  bids  to  her.  Webb  testified  that 
he  voted  to  give  the  contract  to  Bailey  & 
Son  because  he  understood  Mrs.  Jen- 
4cin8  to  wish  them  to  have  the  con- 
tract. The  committee  awarded  the  con- 
tract on  October  29,  1900.  At  the 
special  town  meeting  of  June  2d  the  town 
had  passed  a  vote  authorizing  its  treasurer 
to  borrow  a  sum  not  to  exc^  $14,000  for 
"the  erection  of  the  schoolhouse.  Bailey  & 
Son's  bid  was  $16,466,  and  did  not  include 
the  apparatus  for  heat  and  ventilation,  the 
4)ids  for  which  were  separate,  and  were  for 
over  $1,G00.  The  bill  in  this  cause  was 
sworn  to  on  November  5,  1900.  A  special 
town  meeting  was  held  on  December  4,  1900, 
at  which  the  town  voted  to  accept  the  deed 
of  Mrs.  Jenkins,  which  had  been  made  on 
November  1st,  and  her  agreement  of  the 
same  date  to  make  the  gi£  of  $5,000,  and 
also  voted  to  authorize  the  building  com- 
mittee to  make  a  contract  or  contracts,  not 
to  exceed  $20,000,  for  the  erection  and  com- 
pletion of  the  building,  and  for  furnishing 
the  same,  and  grading  the  grounds,  and  also 
to  authorize  the  treasurer  to  borrow  the 
sum  of  $15,000  for  the  purx>ose.  Hearings 
of  this  bill  were  going  on  in  court,  and  anoth- 
-er  special  town  meeting  was  held  on  De- 
<cember  27,  1900,  at  which  the  town  again 
considered  matters  connected  with  the  con- 
tract and  the  action  of  the  building  com- 
mittee. At  this  meeting  the  town  voted  not 
-to  purchase  from  Bailey  &  Son  the  material 
for  which  they  had  contracted  in  order  to 
carry  out  their  contract  with  the  com- 
mittee. An  article  to  see  whether  the  town 
would  compromise  and  settle  Bailey  &  Son's 
<!laim  was  passed  over.  The  committee  were 
instructed  to  award  the  contract  for  com- 
pleting the  schoolhouse  to  the  plaintiff  Syl- 
vester, provided  he  should  make  a  satis- 
factory settlement  with  Bailey  &  Son  of 
their  claim.  An  article,  to  see  if  the  town 
would  authorize  the  committee  to  make  a 
-contract  or  contracts  not  to  exceed  $21,000 
for  the  erection  of  the  schoolhouse,  was 
passed  over.  It  was  voted  to  award  the  con- 
tract for  heating  and  ventilating  to  the 
lowest  responsible  bidder.  An  article,  to  see 
if  the  town  would  instruct  the  committee  to 
complete  the  building  with  workmen  em- 
ployed by  the  day  or  give  the  committee 
other  instructions,  was  passed  over,  and  the 
treasurer  was  authorize  to  borrow  a  sum 
not  exceeding  $21,000,  inclusive  of  any  sum 
before  authorized,  for  the  purpose  of  erect- 
ing and  completing  t^e  building  and  furnish- 
ing the  same,  and  grading  the  grounds. 
Sylvester  was  unable  to  make  a  settlement 
with  Bailey  &  Son,  and  the  hearings  of  the 
<^se  went  on  after  this  last  special  town 
meeting,  with  the  result  that  the  justice 
who  heard  the  case  found  that  the  town  had 
not  exceeded  the  limit  of  indebtedness;  that 
it  had  duly  accepted  the  gift  of  Mrs.  Jen- 
kins, had  ratified  the  action  of  the  com- 
mittee and  appropriated  sufficient  money  to 
-cover  the  contract  made  by  the  committee; 
and  that  the  action  of  the  committee 
and  of  Thomas  F.  Bailey  in  the  making  of 
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the  contract  was  not  corrupt,  and  that  there 
was  no  intention  on  the  part  of  any  of  the 
parties  to  act  otherwise  than  for  the  best 
interest  of  the  town.  The  only  question 
finally  raised  in  the  lower  court  by 
the  plaintiffs  was  that  the  contract 
made  by  the  committee  with  Bailey  & 
Son,  Thomas  F.  Bailey  being  one  of  the 
contracting  firm  and  one  of  the  committee, 
was  void,  as  being  against  public  policy. 
The  presiding  justice  refused  so  to  find  and 
rule,  and  entered  a  decree  dismissing  the 
bill,  and  reported  the  case  for  the  deter- 
mination of  this  court. 

Such  statutes  as  we  have  looking  direct- 
ly to  the  prevention  of  corruption  in  con- 
tracts affecting  public  interests  are  of  com- 
paratively recent  date.  An  act  of  1854  re- 
quired all  contracts  made  by  county  com- 
missioners for  public  works  to  be  made  in 
writing  after  due  notice  for  proposals  had 
been  published  in  some  newspaper.  Stat. 
1854,  chap.  206;  Gen.  Stat.  chap.  17,  §  23; 
Pub.  Stat.  chap.  22,  §  22 ;  Stat.  1897,  chap.  137, 
§  2;  Stat.  1900,  chap.  119.  In  the  year  1862 
all  officers  or  agents  of  the  state,  or  of  any 
city,  town,  or  public  institution,  were  for- 
bidden, under  a  penalty,  to  receive  for  them- 
selves, or  for  any  other  person,  any  commis- 
sion, discount,  bonus,  present,  or  reward  on 
purchases  or  contracts.  Stat.  1862,  chap. 
101;  Pub.  Stat.  chap.  205,  5  11;  Id.  chap. 
27,  §  111.  In  the  year  1872  all  officers  con- 
nected with  any  prison,  house  of  correction, 
lunatic  hospital,  or  other  public  charitable 
institution  were  forbidden  to  be  concerned 
or  interested,  directly  or  indirectly,  in  any 
contract,  purchase,  or  sale  made  on  account 
of  any  of  said  institutions.  Stat.  1872,  chap. 
282;  Pub.  Stat.  chap.  206,  §  13.  In  the 
same  year  a  similar  provision  forbade  dty 
officials  to  be  interested  in  a  private  capa- 
city, either  directly  or  indirectly,  in  certain 
contracts  or  agreements  in  which  the  city 
is  an  interested  party.  Stat.  1872,  chap. 
274.  Three  years  later  the  prohibition  was 
made  more  general  as  to  city  officials,  and 
was  extended  to  certain  state  officers  as  to 
contracts  and  agreements  in  which  the  state 
is  interested.  Stat.  1875,  chap.  232;  Pub. 
Stat.  chap.  205,  §  12.  In  the  year  1893 
county  officers  were  placed  under  a  similar 
prohibition.  Stat.  1893,  chap.  271,  §  1.  By 
the  same  statute,  a  penalty  was  imposed 
upon  them  for  taking  any  commission,  dis- 
count, bonus,  present,  or  reward.  Id.  §  2. 
The  omission  of  the  legislature  to  include 
in  these  prohibitions  one  forbidding  town 
officials  to  have  a  private  interest  in  con- 
tracts in  which  their  towns  are  inter- 
ested is  significant.  Massachusetts  towns 
have  been  usually  communities  most 
of  whose  members  are  well  known  as 
to  their  walk  and  conduct  by  their 
fellows.  Town  officials  have  usually  been 
men  of  probity  and  good  reputation.  The 
business  which  they  have  to  do  for  their 
towns  is  not  ordinarily  of  a  kind  or  an 
amount  which  subjects  the  officer  to  great 
temptation,  and  all  his  acts  are  so  much 
within  the  knowledge  of  other  men  that  any 
fraud  or  corruption,  while  petty  inJts^ins, 


520 


Ma8SA0HU8STT8  SUPllBMfi  JUDICIAL  COUBT. 


JUNB, 


is  likely  to  be  speedily  known,  and  to  bring 
loss  of  esteem  and  quick  disgrace.  In  the 
very  small  towns  such  a  prohibition  might 
cause  inconvenience  in  the  transaction  of  the 
public  business.  It  is  to  the  credit  of  our 
people  that  the  legislature  has  not  found 
It  necessary  to  forbid  town  officers  to  have  a 
private  interest  in  contracts  or  purchases 
made  for  the  town.  It  is  because  they  may 
be  coimted  upon  to  make  none  but  fair  and 
honest  deals  with  themselves  or  others  that 
the  prohibitions  imposed  upon  dty,  county, 
and  state  officials  nave  not  been  extended 
further. 

This  shows  that  the  contract  now  in  ques- 
tion was  not  made  void,  as  against  public 
policy,  merely  by  the  fact  that  one  of  the 
committee  was  also  the  contractor  to  build 
the  schoolhouse.  As  to  any  actual  fraud 
or  corruption,  that  has  been  negatived  by 
the  finding  of  the  court,  after  full  hearing. 
If,  upon  general  principles  of  the  law  of 
agency,  the  contract  was  voidable  by  the 
town,  it  appears  that  after  it  was  made  all 
the  circumstances  became  fully  known  to 
the  inhabitants,  and  were  discussed  and  vot- 
ed upon  in  two  special  town  meetings.  Cer- 
tainly, the  principal  has  not  repudiated  the 
contract  upon  finding  that  its  agent  had  a 
private  interest  in  it.  The  finding  of  the 
court  is  that  the  contract  has  been  ratified. 
The  general  purpose  of  the  contract  is  one  for 
which  the  towfi  has  an  unquestioned  right 
to  raise  and  expend  money.  The  contract 
itself  is  not  void  because  one  of  the  com- 
mittee which  acted  for  the  town  has  a  pri- 
vate interest  in  it,  nor  has  it  been  found 
tainted  with  fraud  or  corruption.  There- 
fore the  case  is  not  one  in  which  the  plain- 
tiffs have  a  right  to  relief  under  the  statute. 
Such  bills  can  be  brought  only  when  the 
town  votes  to  raise  or  to  pay  money  for  a 
purpose  other  than  those  for  which  it  has 
the  legal  right  and  power.  Pub.  Stat.  chap. 
27,  §  129;  Stat.  1898,  chap.  490.  They  can- 
not be  maintained  under  the  general  equity 
jurisdiction  of  the  courts.  Steele  v.  Muni- 
cipal Signal  Co.  160  Mass.  36,  35  N.  E.  105. 
See  also  Baldu^in  v.  Wilhrahamy  140  Mass. 
459,  4  N.  E.  829;  Prince  v.  Crocker,  166 
Mass.  347,  358,  32  L.  R.  A.  610,  44  N.  E. 
446. 

Decree  dismissing  hill  affirmed. 


Luigi  STORTI,  Plff.  in  Err., 

V. 

CX)MMON  WEALTH   of   Massachusetts. 


Re  Joseph  SANTOSUOSSO. 

( Mass ) 

1.     The    execution     of    a    crimlna.!    by 
electricity  Is  not  cruel  or  unusual  punlsh- 

NoTB.— The  question  of  cruel  and  unusual 
punishments  is  considered  in  a  note  to  State 
00  rel.  Garvey  v.  Whilalter  (La.  Ann.)  36  L. 
R.  A.  5C1,  and  the  later  cases  of  Miller  v. 
State  (Ind.)  40  L.  K.  A.  109;  State  v.  Foster 
(R.  1.)  50  L.  R.  A.  339. 
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ment  within  the  meaning  of  a  constitutional 
prohibition  of  such  punishments. 
S.  Permitting  the  ^varden  to  Beleet 
the  day  of  the  week  designated  by  the  court 
for  an  execution  does  not  render  the  statute 
void  as  tending  to  aggrayate  the  prisoner** 
distress  by  enhancing  his  suspense. 

(May  7,  1901.) 

RESERVATION  by  the  Supreme  Judicial 
Court  for  Suffolk  Oounty  for  the  opinion 
of  the  full  bench  of  a  writ  of  error  to  the  Su- 
perior Court  to  review  a  judgment  convict- 
ing petitioner  of  murder  and  of  a  petition 
for  habeas  corpus  to  procure  his  discharge 
from  custody.    Affirmed.     Writ  denied. 

The  facts  are  st&ted  in  the  opinion. 

Mr.  Clarenoe  W.  Rowley,  for  plaintiff 
in  error: 

If  the  punishment  provided  by  chapter  326 
of  the  Acts  of  1898  is  either  cruel  or  unusu- 
al, the  act  is  unconstitutional. 

Declaration  of  Rights,  art.  26. 

The  word  "or"  is  used  in  the  disjunctive^ 
and  couples  antithetical  words. 

Ordronaux,  Constitutional  Legislation^ 
633 :  Com.  v.  Orcy,  2  Gray,  602,  61  Am.  Dee. 
476. 

The  word  "or"  does  not  mean  "and." 

Wood  V.  Seaver,  158  Mass.  411,  33  N.  £. 
587 ;  Com.  v.  Keetum,  139  Mass.  193,  29  N. 
E.  477. 

The  punishment  of  death  by  electricity  ia 
unusual. 

People  ex  rel.  Kemmler  v.  Duraton,  1 19  N. 
Y.  569,  7  L.  R.  A.  716,  24  N.  E.  6. 

Such  punishment  should  be  inflicted  by 
some  agency  which  man  can  produce,  direct^ 
and  control ;  it  must  be  an  agency  which  not 
only  will  produce  death  swiftly  and  surely, 
but  which  produces  it  by  external  violence 
addressed  to  the  body,  suddenly  obliterating 
consciouBuess,  and  visible  in  all  its  effects  to 
the  jury  present  at  the  execution. 

Ordronaux,  Constitutional  Legislation, 
207,  268. 

The  legislature  has  no  power  to  require  a 
court  to  impose  a  cruel  or  unusual  punish- 
ment. 

McDonald  v.  Com.  173  Mass.  322,  53  N.  E. 
874:  Sturtevofit  v.  Com.  158  Mass.  698,  33 
N.  E.  648. 

Under  the  Constitution  of  the  United 
States,  and  of  most  of  our  states,  punish- 
ments, to  be  prohibited,  must  be  both  cruel 
and  unusual. 

People  ex  rel.  Kemmler  v.  Durston,  119 
N.  Y.  5G9,  7  L.  R.  A.  715,  24  N.  E.  6. 

Mr.  W.  M.  StookbvidKe,  for  petitioner: 

The  punishments  set  forth  in  chap.  326 
of  the  Acts  of  1898  are  both  cruel  and  un- 
usual punishments,  and  must  be  declared  to 
be  in  violation  of  art.  26  of  the  declaration 
of  rights. 

The  distinguishing  characteristics  of  the 
Massachusetts  declaration  are  twofold :  ( 1 ) 
The  prohibition  is  specifically  directed  to  the 
judiciary;  (2)  punishments  are  prohibited 
which  are  either  cruel  or  unusual. 

As  all  punishments  must  be  inflicted 
through  the  action  of  the  judiciary,  if  the  ju- 
diciary must  enforce  any  punishment  what* 
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soever,  directed  by  the  l^islature,  the  pro- 
tection purported  to  be  given  to  the  inhabi- 
tants of  the  commonwealth  by  art.  26  would 
become  practically  a  mere  nullity — ^a  result 
manifestly  contrary  to  the  intention  of  the 
founders  of  the  Constitution. 

The  judiciary  can  prohibit  the  enforce- 
ment of  legislative  enactments  as  cruel  or 
unueual,  or  both. 

Robison  v.  Miner,  G8  Mich.  549,  37  N.  W. 
21;  Ho  Ah  Koto  v.  A'tmcw,  6  Sawy.  662,  Fed. 
Cas,  No.  0,546;  State  v.  Dnvenr,  78  N.  C.  423 ; 
State  V.  Feitit.,  80  N.  C.  367 ;  State  ex  rel, 
GoTvey  v.  WhitakGr,  48  La.  Ann.  527,  35  L. 
R.  A.  561,  19  So.  457. 

The  right  of  the  court  to  interfere  in  prop- 
er cases  has  been  emphatically  recognized. 

People  cw  rel.  Kemmler  v.  Duraton,  119  X. 
Y.  669,  7  L.  R.  A.  716,  24  N.  E.  6;  Wilker- 
son  V.  Utah,  99  U.  S.  130,  26  L.  ed.  346;  Re 
Kemmler,  136  U.  S.  436,  34  L.  ed.  619,  10 
Sup.  Ct  Rep.  030:  Foote  v.  State,  59  Md. 
264 :  Mitchell  v.  State,  82  Md.  527,  34  Atl. 
246;  Jackson  v.  United  States,  42  C.  C.  A. 
452,  102  Fed.  473;  People  v.  Whitney,  105 
Mich.  622,  03  N.  W.  766;  Re  Bonner,  161  U. 
8.  242,  38  L.  ed.  149,  14  Sup.  Ct.  Rep.  323; 
Com.  v.  Murphy.  166  Mass.  66,  30  L.  R.  A. 
734,  42  N.  E.  604. 

No  sound  distinction  exists  between  a  pun- 
ishment  and  the  mode  of  inflicting  it. 

The  passnge  of  a  current  of  electricity 
through  the  criminal's  body  is  as  much  a 
part  of  the  punishment  as  the  resulting 
death,  and  the  provisions  in  the  act  with  ref- 
erence to  seclusion  from  society,  and  secrecy 
as  to  the  exact  moment  of  inflicting  the  exe- 
cution, and  others,  are  as  much  a  part  of  the 
punishment  intended  to  be  inflicted  for  mur- 
der as  the  llnal  result. 

Punishments  are  cruel  when  they  involve 
torture  or  a  lingering  death. 

Re  Kemmler,  136  U.  S.  436,  34  L.  ed.  619, 
10  Sup.  Ct.  Rep.  930. 

A  punishment  involving  mental,  as  dis- 
tinct from  physical,  torture,  is  cruel. 

Uo  Ah  Row  V.  Nunan,  5  Sa.\vj.  552,  Fed. 
Cas.  No.  6,546. 

The  court  will  not  adjudge  a  punishment 
to  be  cruel  unless  it  can,  of  its  own  judicial 
knowledge,  aided  so  far  as  possible  by  prior 
adjudications,  say  that  it  prescribes  torture 
and  suflering,  physical  or  mental,  dispropor- 
tionate to  the  olTense.  Applying  this  test  it 
can  be  safely  conceded  that  the  punishment 
of  death  for  the  crime  of  murder  in  the  first 
degree  is  not  in  itself  cruel,  and  that  the  pas- 
sage of  a  current  of  electricity  through  the 
convict's  body  is  not  in  itself  cruel.  More 
doubt  exists  as  to  the  two  remaining  punish- 
ments. 

In  Re  Medley,  134  U.  S.  160,  33  L.  ed.  836, 
10  Sup.  Ct.  Rep.  3«4,  the  court  says:  "Nor 
can  we  withhold  our  conviction  of  the  propo- 
sition that  when  a  prisoner  sentenced  by  a 
court  to  death  is  confined  in  the  penitentiary 
awaiting  the  execution  of  the  sentence,  one 
of  the  most  horrible  feelings  to  which  he  can 
be  subjected  during  that  time  is  the  uncer- 
tainty during  the  whole  of  it  which  may  ex- 
ist for  the  period  of  four  weeks  as  to  the  pre- 
62  L.  R.  A. 


else    time   when   his   execution   shall    take 
place." 

The  infliction  of  the  death  penalty  by 
means  of  electricity  is  unusual. 

People  ex  rel.  Kemmler  v.  Duraton,  119  N. 
Y.  609,  7  L.  R.  A.  715,  24  N.  E.  6;  Re 
Kemmler.  136  U.  S.  436,  34  L  ed.  619,  10 
Sup.  Ct.  Rep.  930. 

The  framers  of  the  article  intended  to  pro- 
hibit the  inflictions  of  punishments  "unusu- 
al" in  Massachusetts. 

If  the  previous  practice  in  Massachusetts 
is  the  correct  test,  electrocution  is  as  novel 
and  unusual,  though  practised  in  New  York, 
as  would  be  the  guillotine,  imported  from 
France;  the  axe,  imported  from  Prussia;  or 
the  gar  rote,  imported  from  Italy. 

The  question  is  not  whether  it  is  more  or 
less  cruel  than  previous  punishments.  If 
the  crime  in  the  present  case  had  been  com- 
mitted before  the  passage  of  the  act  of  1898, 
it  would  be  as  clearly  an  ex  poet  facto  law 
as  a  change  from  hanging  to  imprisonment 
for  life. 

Shepherd  v.  People,  25  N.  Y.  406. 

Mr.  Frederick  H.  Nash,  for  defendant 
in  error: 

The  legislature  has  decided  that  capital 
punishment  by  electric  shock  is  more  humane 
than  by  hanging,  and  has  prescribed  that 
form  of  death  for  persons  convicted  of  capi- 
tal Climes  committed  after  the  passage  of 
the  act. 

The  punishment  being  inflicted,  not  by  a 
magistrate  or  court  of  law,  but  by  the  legis- 
lature itself,  is  not  aflected  by  art.  26  of  the 
declaration  of  rights. 

The  history  of  this  article  leads  to  the  be- 
lief that  it  was  not  intended  to  restrict  the 
legislature  in  its  determination  of  penalties. 

4  Bl.  Com.  chap.  33,  Cooley*s  note. 

The  declaration  of  the  inhabitants  of  Mas- 
sachusetts against  cruel  and  unusual  pun- 
ishments, like  its  original,  sets  a  limit  to 
judicial  discretion,  not  to  the  legislative 
conscience. 

Sturtevant  v.  Com.  158  Mass.  598,  33  N.  E. 
648;  Com.  v.  Murphy,  105  Mass.  66,  30  L.  R. 
A.  734,  42  N.  E.  504;  Com.  v.  Hitchings,  5 
Gray,  482. 

Whether  a  punishment  is  cruel  and  un- 
usual, or  not,  depends  upon  the  relation  of 
the  punishment  to  the  ofl'ense. 

O'Neil  V.  Vermont,  144  U.  S.  323,  36  L, 
ed.  450,  12  Sup.  Ct.  Rep.  693. 

Death  is  the  usual  punishment  for  mur- 
der in  the  first  degree.  The  legislature  has 
changed  the  mode  of  inflicting  the  usual  pun- 
ishment to  a  mode  which  it  has  found  to  be 
au  improvement.  It  has  mitigated  the  usu- 
al punishment,  not  inflicted  an  unusual  one. 

A  cruel  or  unusual  punishment  is  a  pun- 
ishment which  is  unusual  in  the  way  of  cru- 
elty, not  one  which  is  unusually  humane. 

Isiti  V.  Beeston,  L.  R.  4  Exch.  159;  Fow- 
lev  V.  Padget,  7  T.  R.  509;  Bridger  v.  Rich- 
ardson, 2  Maule  &  S.  668;  Bollin  v.  Shiner, 
12  Pa.  205. 

The  warden's  choice  of  the  day  of  execu- 
tion within  the  appointed  week  was  no  more 
an  exercise  of  judicial  power  than  was,  un- 
der the  old  law,  the  sherifTs  c^oJ 
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within  the  appointed  day.  The  fixing  of  the 
time  of  execution  is  no  part  of  the  judgment 
x>r  sentence  of  death. 

Com.  V.  Coailey,  118  Mass.  1. 

Holmes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

These  proceedings  are  respectively  a  writ 
of  error  and  a  petition  for  a  writ  of  habeas 
corpus.  Both  are  intended  to  raise  the  same 
issue,  that  the  punishment,  death  by  electric- 
ity, to  which  the  said  Storti  has  been  sen- 
tenced, under  Stat.  1898,  chap.  326,. §  6,  is 
"cruel  or  unusual"  within  article  26  of  the 
Massachusetts  declaration  of  rights.  Upon 
the  writ  of  error,  the  plaintiff  in  error  in- 
sisting that  the  assignment  was  of  error  in 
fact,  evidence  was  heard,  the  plaintiff  in  er- 
ror being  brought  into  court  by  habeas  cor- 
pus to  be  present  at  the  hearing,  and  the 
presiding  justice  found  that  the  assignment 
was  not  true.  The  independent  petition  for 
habeas  corpus  was  reserved  by  agreement  of 
parties  for  hearing  by  the  full  court  at  the 
same  time  with  the  writ  of  error. 

in  the  view  which  we  take  of  the  case  it 
is  unnecessary  to  consider  any  question  of 
procedure,  either  as  between  the  two  pro- 
<»eding8  adopted  or  as  to  matters  of  detail 
arising  under  each.  We  therefore  pass  all 
such  matters  on  one  side.  It  also  is  unnec- 
essary to  consider  whether  the  before-men- 
tioned article  of  our  declaration  of  rights  is 
to  be  limited  in  its  application  to  the  action 
of  magistrates  so  far  as  they  are  left  to 
themselves  and  the  common  law,  or  whether 
it  is  to  be  taken  to  embody  a  large  general 
principle  equally  binding  upon  all  branches 
t>f  the  government,  or  at  least  binding  upon 
magistrates  and  courts  of  law  even  wnen 
the  legislature  has  undertaken  to  establish 
a  punishment  by  its  act.  Finally,  it  is  un- 
necessary to  go  into  any  nice  argument  upon 
the  words  of  the  article,  and  to  decide  wheth- 
■er,  inasmuch  as  those  words  are  "cruel  or 
unusual,*'  not  "cruel  and  unusual,"  a  pun- 
ishment which  is  unusual,  but  is  not  cruel, 
is  forbidden  by  them. 

Taking  all  the  preliminaries  most  favor- 
able for  the  prisoner,  we  are  clearly  of  opin- 
ion that  the  Coustitution  is  not  contravened 
by  the  act,  and  we  render  our  opinion  at 
once  that  we  may  avoid  delaying  the  course 
of  the  law  and  raising  false  hopes  in  his 
mind.  The  answer  to  the  whole  argument 
which  has  been  presented  is  that  there  is 
but  a  single  punishment,  death.  It  is  not 
contended  that  if  this  is  true  the  statute  is 
invalid,  but  it  is  said  that  it  is  not  true,  and 
that  you  cannot  separate  the  means  from 
the  end  in  considering  what  the  punishment 
is,  any  more  when  the  means  is  a  current  of 
electricity  than  when  it  is  a  slow  fire.  We 
should  have  thought  that  the  distinction  was 
plain.  In  the  latter  case  the  means  is  adopt- 
•ed,  not  solely  for  the  purpose  of  accomplish- 
ing the  end  of  death,  but  for  the  purpose  of 
^2  L.  R.  A. 


causing  other  pain  to  the  person  concerned. 

The  so-called  means  is  also  an  end  of  the 
same  kind  as  the  death  itself,  or,  in  other 
words,  is  intended  to  be  a  part  of  the  pun- 
ishment. But  when,  as  here,  the  means 
adopted  are  chosen  with  just  the  contrary 
intent,  and  are  devised  for  the  purpose  of 
reaching  the  end  proposed  as  swiftly  and 
painlessly  as  possible,  we  are  of  opinion  that 
they  are  not  forbidden  by  the  Constitution, 
although  they  should  be  discoveries  of  re- 
cent science,  and  never  should  have  been 
heard  of  before.  Not  only  is  the  prohibition 
addressed  to  what  in  a  proper  sense  may  be 
called  the  punishment,  but,  further,  the 
word  "unusual"  must  be  construed  with  the 
word  "cruel,"  and  cannot  be  taken  so  broad- 
ly as  to  prohibit  every  humane  improvement 
not  previously  known  in  Massachusetts. 
People  ex  rel.  Kemmler  v.  Duraton,  119  N. 
Y.  569,  7  L.  R.  A.  715,  24  N.  E.  6,  136  U.  S. 
436,  34  L.  ed.  519,  10  Sup.  Ct  Rep.  930. 

The  suggestion  that  the  punishment  of 
death,  in  order  not  to  be  unusual,  must  be 
accomplished  by  molar  rather  than  by  mo- 
lecular motion  seems  to  us  a  fancy  unwar- 
ranted by  the  Constitution. 

No  doubt  a  means  might  be  adopted  which, 
although  adopted  only  as  a  means,  practical- 
ly would  be  part  of  the  punishment,  and 
would  have  to  be  oonsidered  as  such.  But 
such  a  case  is  not  presented  by  a  means 
chosen  pirecisely  because  it  is  instantaneous. 
There  was  a  hint  at  an  argument  based  on 
mental  suffering,  but  the  suffering  is  due, 
not  to  its  being  more  horrible  to  be  struck 
by  lightning  than  to  be  hanged  with  the 
chance  of  slowly  strangling,  but  to  the  gen- 
trai  fear  of  death.  The  suffering  due  to 
that  fear  the  law  does  not  seek  to  spare.  It 
means  that  it  shall  be  felt. 

Some  criticism  was  addressed  to  minor  de- 
tails of  the  law.  The  provision  that  after 
delivery  to  the  warden  of  the  state  prison 
the  prisoner  shall  be  kept  in  a  special  cell 
and  only  certain  persons  allowed  access  to 
him  without  an  order  of  the  court  does  not 
prevent,  and  by  its  true  construction  is  not 
intended  to  prevent,  the  presence  of  the  pris- 
oner in  court  in  any  matter  which  properly 
still  may  be  brought  up  in  court,  and  which 
by  the  course  of  law  or  treaty  may  require 
his  presence  (see  Com.  v.  Cody,  165  Mass. 
133,  13S,  42  N.  E.  575),  as  was  exemplified 
in  this  case. 

Leaving  it  to  the  warden  to  select  the  day 
of  the  week  appointed  by  the  <;ourt  for  the 
execution  was  not  intended  to  aggravate  the 
prisoner's  distress  by  enhancing  his  sus- 
pense. The  purpose  is  humane,  and  the 
possible  uncertainty  for  a  brief  period  as  to 
the  exact  time  is  not  a  part  of  the  punish- 
ment. See,  further.  Com.  v.  Cosiley,  118 
Mass.  1,  35. 

Judgment  to  stand.  Writ  of  habeas  cor- 
pus  denied. 
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Re  Gilbert  D.  PRESTON. 

(63  Ohio  St.  428.) 

•The  act  of  Marcli  9,  1898  (93  Ohio  Laws, 
p.  33),  "to  provide  for  the  weighing  of  coal 
before  screening,"  having  no  other  object  than 
to  prevent  tbe  making  of  contracts  l)etweeD 
operators  and  miners  whereby  the  former 
flhall  become  bound  to  make,  and  the  latter 
•entitled  to  receive,  compensation  having  re- 
gard CO  the  skill  and  care  of  the  miner,  is 
repugnant  to  the  bill  of  rights,  as  an  unwar- 
rantable invasion  of  the  right  to  make  ouo- 
tracts. 

(November  27,  1900.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  procure  the  release  of  petitioner 
from  custody  to  which  he  had  been  commit- 
ted for  violation  of  a  statute  regulating  the 
weighing  of  coal.     Petitioner  discharged. 

Statement  by  Shauek,  Oh.  J. : 

The  petitioner  is  deprived  of  his  liberty 
under  the  following  charge:  "Being  then 
ajid  there  the  operator  of  a  oertain  coal  mine 
situated  within  said  county,  and  having  then 
and  there  under  his  employ  a  miner  who  was 
mining  and  sending  to  the  surface  coal  under 
said  employment  at  ton  rates,  to  wit,  one 
William  Brown,  did  knowingly  and  purpose- 
ly pass  the  output  of  coal  so  mined  by  said 
miner  as  aforesaid  over  a  screen  which  took 
away  a  part  of  the  value  thereof  before  the 
same  had  been  weighed  and  credited  to  said 
employee  sending  the  same  to  the  surface, 
and  before  the  same  was  accounted  for  at 
the  legal  rate  of  weights  fixed  by  the  laws 
of  Ohio."  The  prosecution  is  founded  on  the 
act  of  March  9,  1898  (93  Ohio  Laws,  P;  33), 
entitled  "An  Act  to  Provide  for  the  Weigh- 
ing of  Oottl  before  Screening."  The  provi- 
sions of  the  act  are  as  follows : 

"Sec.  295a.  It  shall  be  unlawful  for  any 
mine  owner,  lessee,  or  operator  of  coal  mines 
in  this  state,  employing  miners  at  bushel  or 
ton  rates,  or  other  quantity,  to  pass  the  out- 
put of  coal  mined  by  said  miners  over  any 
screen  or  other  device  which  shall  take  any 
part  from  the  value  thereof,  before  the  same 
shall  have  been  weighed  and  duly  credited  to 
the  employee  sending  the  same  to  the  sur- 
face, and  accounted  for  at  the  legal  rate  of 
weights  fixed  by  the  laws  of  Ohio. 

"Sec   295b.  The    provisions  of    this   act 

•Headnote  by  the  Court. 


Note. — For  earlier  authorities  in  this  series 
touching  the  question  decided  in  the  above  case, 
see,  on  the  general  subject  of  statutory  restric- 
tions on  contracts  between  master  and  servant, 
Com.  V.  Perry  (Mass.)  14  L.  R.  A.  825,  and 
noU;  State  v.  Loomls  (Mo.)  21  L.  R.  A.  789. 
and  note;  and  Ritchie  v.  People  (111.)  29  L.  R. 
A.  79. 

Also,  on  the  Rubject  of  statutes  respecting  the 
screening  or  weighing  of  coal,  Ramsey  v.  People 
(111.)  17  li.  B.  A.  853;  State  v.  Wilson  (Kan.) 
47  li.  R.  A.  71 ;  and  Harding  v.  People  (111.)  82 
L.  R.  A.  445. 
52  L.  R.  A. 


shall  also  apply  to  the  class  of  workers,  en- 
gaged in  mines  wherein  the  mining  is  done 
by  machinery,  known 'as  loaders;  whenever 
the  workmen  are  under  contract  to  load  by 
the  bushel,  ton,  or  any  quantity,  the  settle- 
ment of  which  is  had  by  weight,  the  output 
shall  be  weighed  in  accordance  with  the  pro- 
visions of  this  act" 

Section  295c  provides  the  penalty  for  the 
violation  of  this  act. 

Messrs.  Arnold,  Morton,  A  Irvine  and 
T.  A.  Jones,  for  petitioner: 

The  weight  of  judicial  authority  is  dis- 
tinctly in  favor  of  holding  all  such  acts  un- 
constitutional and  void. 

Com,  V.  Brown,  8  Pa.  Super.  Ct.  339;  Re 
House  BUI  No.  203,  21  Colo.  27,  39  Pac.  431 ; 
Harding  v.  People,  100  111.  459,  32  L.  R.  A. 
445,  43  N.  E.  624;  Millett  v.  People,  117  111. 
294,  57  Am.  Rep.  869,  7  N.  E.  631 ;  Ramsey 
V.  People,  142  111.  380,  17  L.  R.  A.  853,  32 
N.  E.  364. 

A  law  which  deprives  men  engaged  in  the 
business  of  mining  from  the  privilege  of  con- 
ti'act  with  eadi  other  for  the  purpose  of  as- 
certaining the  weight  of  the  coal  mined,  or 
the  amount  due  them  in  any  manner  mutu- 
ally satisfactory,  cannot  be  sustained. 

Harding  v.  People,  160  111.  459,  32  L.  R. 
A.  446,  43  N.  E.  624. 

The  law  will  not  allow  the  rights  of  prop- 
erty to  be  invaded  under  the  guise  of  police 
regulation  for  the  preservation  of  health, 
when  it  is  manifest  that  such  is  not  the  ob- 
ject and  purpose  of  the  regulation. 

Austin  V.  Murray,  16  Pick.  121 ;  Re  Jacobs, 
98  N.  Y.  109,  50  Am.  Rep.  636;  People  v. 
Marx,  99  N.  Y.  377,  52  Am.  Rep.  34;  People 
V.  Hawkins,  157  N.  Y.  1,  42  L.  R.  A.  490,  51 
N.  E.  276;  Godcharles  v.  Wigeman,  113  Pa. 
431,  6  Atl.  354;  Millett  v.  People,  117  111. 
294,  57  Am.  Rep.  869,  7  N.  E.  631;  Frorer 
V.  People  use  of  School  Fumd,  141  111.  171,  16 
L.  R.  A.  492,  31  N.  E.  395;  Ramsey  v.  Peo- 
ple, 142  111.  380,  17  L.  R.  A.  853,  32  N.  E. 
364. 

The  business  of  coal  mining  is  not  in  any 
way  aifected  with  a  public  use. 

atate  V.  Loomis,  115  Mo.  313,  21  L.  R.  A. 
789,  22  S.  W.  350;  Millett  v.  People,  117  111. 
204,  57  Am.  Rep.  869,  7  N.  E.  631;  State  v. 
Holden,  14  Utah,  71,  sub  nom.  Holden  v. 
Hardy,  37  L.  R.  A.  103,  46  Pac.  756. 

The  right  of  contract,  and  the  power  to 
make  a  contract,  are  "property"  within  the 
meaning  of  the  state  and  Federal  organic 
law. 

State  v.  Goodwill,  33  W.  Va.  179,  6  L.  R. 
A.  621,  10  S.  E.  285;  Palmer  v.  Tingla,  55 
Ohio  St.  423,  45  N.  E.  313;  Ritchie  v.  Peo- 
ple, 155  111.  08,  29  L.  R.  A.  79,  40  N.  E.  454; 
Low  v.  Rees  Printing  Co.  41  Neb.  127,  24 
L.  U.  A.  702,  59  N.  E.  362 ;  Frorer  v.  People 
use  of  School  Fund.  141  111.  171,  16  L.  R.  A. 
492,  31  N.  E.  395;  State  v.  Loomis,  115  Mo. 
307,  21  L.  R.  A.  789,  22  S.  W.  350;  Com.  v 
Perry,  155  Mass.  117,  14  L.  R.  A.  325.  28  N 

E.  1126;  Re  Jacobs,  98  N.  Y,   ""    "" 
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Kep.  630;  Allgeyer  v.  Louisiana,  165  U.  S. 
57S.  41  L.  ed.  832,  17  Sup.  Ot.  Rep.  427; 
Lefip  V.  8t,  Louis,  I.  M.  d  S.  R.  Co.  68  Ark. 
407,  23  L.  R,  A.  264,  26  S.  W.  75. 

The  act  of  March,  1898,  is  a  species  of 
class  legislation,  and*  does  not  operate  uni- 
foimly  upon  all  in  the  business  of  coal  min- 
ing, nor  uniformly  throughout  the  state. ' 

Cooley,  Const.  Lim.  6th  ed.  p.  484;  Sttite 
V.  Gardtwr,  68  Ohio  St.  610,  41  L.  R.  A.  689, 

61  N.  E.  136;  Hocking  Valley  Coal  Co.  v. 
Rosacr,  53  Ohio  St.  23,  29  L.  R.  A.  386,  41 
N.  E.  263. 

The  so-called  "scrip  acts"  in  Ohio  and 
other  states  are,  in  reference  to  thedr  consti- 
tutionality, governed  by  the  eame  principles 
as  the  "screen  acts." 

Both  the  screen  law  and  scrip  laws  are 
unconstitutional. 

Marsh  v.  Poston,  36  Ohio  L.  J.  328;  State 
V.  Goodwill,  33  W.  Va.  179,  6  L.  R.  A.  621, 
10  8.  E.  285;  State  v.  Loomis,  116  Mo.  307, 
21  L.  R.  A.  789,  22  S.  W.  350;  Godcharlea  v. 
Wigeman,  113  Pa.  431,  6  Atl.  364;  Re  House 
Bill  No.  IJtl,  23  Colo.  604,  48  Pac.  612; 
Frorcr  v.  People  use  of  School  Fund,  141  111. 
171,  16  L.  R.  A.  492,  31  N.  E.  396;  Show- 
alter  V.  Ehlan,  6  Pa.  Super.  Ct.  242;  State 
V.  Paint  Rook  Coal  d  0.  Co.  92  Tenn.  81,  20 
S.  W.  499. 

From  the  principles  laid  down  by  the  Ohio 
courts  it  would  seem  clear  that  the  so-called 
screen  law  violates  the  provisions  of  the  Con- 
stitution of  Ohio. 

Hocking  Valley  Coal  Co.  v,  Rosser,  63 
Ohio  St.  12,  29  L.  R.  A.  386,  41  N.  E.  263; 
Palmer  v.  Tingle,  55  Ohio  St.  423,  46  N.  E. 
313;  State  v.  Nelson,  62  Ohio  St.  88,  26  L. 
R.  A.  317,  39  N.  E.  22;  State  v.  Lake  Erie 
Iron  Go.  33  Ohio  L.  J.  6 ;  State  v.  Gardner, 
58  Ohio  St.  699,  41  L.  R.  A.  689,  61  N.  E. 
136;  State  ex  rel.  Schwartz  v.  Ferris,  53 
Ohio  St  314,  30  L.  R.  A.  218,  41  N.  E.  679; 
Cox  V.  Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  1 
Ohio  N.  P.  213 ;  Marmet  v.  State,  45  Ohio  St. 
03,  12  N.  E.  4C3;  Wheeling  Bridge  d  Ter- 
minal R.  Co.  v.  Gihnore,  8  Ohio  C.  C.  658. 

jfcssrs.  Daniel  J.  Ryan  and  W.  T. 
Lewis,  for  respondent: 

The  objection  that  this  act  has  a  tendency 
to,  and  does,  infringe  upon  the  freedom  of 
contract,  cannot  in  itself  be  a  rational  ob- 
jection to  the  act,  provided  it  is  a  restraint 
that  the  legislature  may  impose  on  its  citi- 
zens by  virtue  of  the  police  power  reserved 
to  and  existing  in  the  people  of  the  state. 

The  act  is  not  void  because  class  legisla- 
tion. 

State  V.  Nelson,  52  Ohio  St  88,  26  L.  R. 
A.  317,  39  N.  E.  22. 

This  act  lias  a  uniform  operation  wherever 
the  kind  of  business  said  to  be  r^ulated  is 
transacted,  and  all  persons  similarly  situ- 
ated in  all  parts  of  the  state  are  affected  in 
the  same  way. 

State  V.  Nelson.  52  Ohio  St.  88,  26  L.  R. 
A.  317,  39  N.  E.  22;  Budd  v.  New  York,  143 
U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com.  Rep. 
45,  12  Sup.  Ct  Rep.  468. 

While  by  the  common  law,  as  it  existed 
prior  to  the  Revolution,  the  people,  through 
their  legislature,  had  ample  authority  to  reg- 
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ulate  the  relations  between  man  and  man  in 
society,  yet  on  account  of  the  enormous 
changes  in  a  development  of  all  kinds  of  in- 
dustries then  unknown,  as  they  now  exist* 
this  power  of  regulation  keeps  step  with  the 
increase  in  devdopment,  and  the  old  rules 
may  apply  to  new  conditions. 

Jones  V.  People,  110  111.  590;  Holden  v. 
Hajrdy,  169  U.  S.  366,  42  L.  ed.  780,  18  Sup. 
Ct  Rep.  383;  Barhier  v.  Connolly,  113  U. 
S.  27,  28  L.  ed.  923,  5  Sup.  Ct  Rep.  357; 
Budd  V.  New  York,  143  U.  S.  617,  36  L.  ed. 
247,  4  Inters.  Com.  Rep.  45,  12  Sup.  Ct  Rep. 
408 ;  Davis  v.  State,  68  Ala.  58,  44  Am.  Rep. 
128;  Sawyer  v.  Davis,  136  Mass.  239,  49 
Am.  Rep.  27 ;  Breohhill  v.  Randall,  102  Ind. 
528.  52  Am.  Rep.  696,  1  N.  E.  362;  Relief 
Blag.  Asso.  v.  Schmidt,  56  Md.  97;  Hancock 
V.  Yadcn,  121  Ind.  366,  6  L.  K  A.  676,  23 
N.  E.  253;  Palmer  v.  State,  39  Ohio  St  230, 
48  Am.  Rep.  429;  State  v.  Wilson,  61  Kan. 
32.  47  L.  R.  A.  71,  58  Pac  981;  State  v. 
Pf^l  Splint  Coal  Co.  36  W.  Va.  802,  17  L. 
R.  A.  386,  16  S.  E.  1000. 

Messrs.  J.  M.  Sheets,  Attorney  General, 
J.  E.  Todd,  and  Smith  DKT.  Bennett  also 
for  respondent 

Shanch,  Oh.  J.,  delivered  the  opinion  of 

the  court: 

There  is  no  authority  for  the  detention  of 
the  petitioner  unless  the  act  of  the  general 
assembly  set  out  in  the  statement  of  the  case 
is  constitutionally  valid.  That  the  Consti- 
tution gives  inviolability  to  the  right  to 
malce  contracts,  and  that  the  legislature  may 
deny  the  right  only  when  it  is  required  for 
the  general  welfare,  and  w4ien  it  is  promo- 
tive of  public  health  or  morals,  are  proposi- 
tions established  by  familiar  authorities,  and 
admitted  by  the  attorney  seneral.  We  have, 
therefore,  to  consider  omy  the  purpose  of 
this  enactment,  and  the  nature  of  the  con- 
tract which  it  assumes  to  forbid.  Its  pur- 
pose is  to  terminate  the  rights  heretofore 
universally  recognized  in  this  state,  and 
often  exercised,  of  determining  by  conti-acts 
voluntarily  entered  into  between  miners  and 
operators  the  mode  in  which  the  basis  of 
compensation  to  be  made  by  the  latter  to  the 
former  should  be  ascertained.  Counsel  for 
the  state  expressly  disclaim  any  authority 
in  the  legislature  to  determine  the  price  to 
be  paid  for  mining  coal,  and  it  is  true  that 
no  such  autliority  is  assumed  in  this  act. 
By  the  method  of  payment  heretofore  in  use, 
in  which  compensation  was  determined  upon 
the  basis  of  screened  coal,  miners  have  be- 
come entitled  to  receive,  and  operators  have 
become  bound  to  make,  compensation  having 
regard  to  the  skill  and  care  exercised  by  the 
miner  in  the  prosecution  of  his  work.  The 
effect  of  the  act  is  that  the  total  compensa- 
tion to  be  paid  by  an  operator  is  to  be  de- 
termined by  agreement,  but  that  it  must  be 
paid  to  miners  without  discrimination  on  ac- 
count of  their  skill  and  care.  Why  the  gen- 
eral assembly  selected  this  class  of  laborers 
for  discrimination,  why  they  are  deemed  less 
entitled  tlian  others  to  compensation  which 
encourages  merit  by  rewarding  it,  we  do  not 
know  nor  inquire;  for,  however,  imJOJek  to 
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thii  class  of  laboi  urs  the  act  may  be,  we  can 
inquire  only  whether  the  general  assembly 
had  power  to  pass  it.  It  is  suggested  as  the 
basis  of  the  act  that  frauds  may  be  perpe- 
trated in  the  screening  and  weighing  of  coal 
under  the  contracts  heretofore  entered  into. 
To  this  suggestion  it  is  sufficient  to  answer 
that  if  such  danger  exists  it  may  well  jus- 
tify appropriate  legislation  for  the  preven- 
tion of  such  fraud.  £ut  this  legislation 
does  not  seek  to  prevent  fraud,  nor  to  pro- 
vide for  the  health  or  safety  of  those  engaged 
in  mining.  Its  sole  purpose  is  to  establish 
a  uniform  standard  of  compensation  among 
those  upon  whom  it  operates.  That  is,  so 
far  as  skill  and  care  are  concerned,  it  estab- 
lishes a  uniform  standard  of  earning  capac- 
ity. The  standard  thus  to  be  established 
for  all  must  necessarily  be  that  of  the  least 
efficient,  since  their  efficiency  cannot  be  in- 
creased by  legislation.  To  withhold  from 
merit  its  reward  may  be  a  favorite  object  of 
Bocialism,  but  it  is  inimical  to  the  individual 
rights  which  are  preserved  by  the  Constitu- 
tion. Acts  not  distinguishable  from  this  in 
any  substantial  respect  have  been  held  re- 
pugnant to  similar  constitutional  provisions. 
He  House  Bill  No.  203,  21  Ck>lo.  27,  39  Pac. 
431;  Com,  v.  Broion^  8  Pa.  Super.  Ct.  339; 
MilUtt  V.  PeopUy  117  111.  294,  57  Am.  Rep. 
869,  7  N.  E.  631 ;  Rwniaey  v.  People,  142  111. 
380,  17  L.  R.  A.  853,  32  N.  E.  364.  We  are 
aware  that  divided  courts  have  reached  tlie 
opposite  conclusion.  State  v.  Peel  Splint 
Coal  Co.  36  W.  Va.  802,  17  L.  R.  A.  385,  15 
S.  E.  1000,  and  State  v.  WiUon,  61  Kan. 
32,  47  L.  R.  A.  71,  58  Pac  981.  But  in  both 
cases  what  we  regard  as  the  correct  view  is 
expressed  in  the  dissenting  opinions.  The 
views  which  prevailed  in  the  cases  lastly 
cited  seem  to  be  entei-tained  by  those  whose 
minds  have  not  become  entirely  divorced 
from  the  view  once  urged,  but  long  since 
abandoned,  that  constitutional  limitations 
are  mere  admonitions  to  the  general  assem- 
bly, and  that  they  do  not  serve  to  annul  leg- 
islative enactments  inconsistent  with  their 
provisions.  This  act  may  be  invalid  for 
other  reasons,  but  our  decision  is  placed  upon 
the  ground  that  it  is  an  unwarranted  inva- 
sion of  the  rights  of  miners  and  operators 
to  make  contracts  by  which  the  former  shall 
be  entitled  to  receive,  and  the  latter  obliged 
to  make,  compensation  according  to  the 
value  of  the  service  rendered  and  received. 
Petitioner  disoharged. 


Charles  A.  BRAYTON,  Plff.  in  Err., 

CLE\TELAND    SPECIAL    POLICE    COM- 
PAl!^. 

(63  Ohio  St.  88.) 

*1.     A  o«>ri»oration  cannot  maintain  an 

^Eoadnotes  by  the  Coubt. 


action  for  slander  upon  words  spoken 
Holely  uf  and  concerning  an  individual,  who 
Is  avei-red  to  be  a  stockholder  and  officer  of 
the  corporation. 
a.  In  «acli  ca«e.  tlie  corporation  can- 
not maintain  an  action  to  recover  dam- 
ages for  consequeatiai  injuries  resuJting 
from  the  slander,  without  averring  and  prov- 
ing that  the  slander  was  spoken  of  the  indi- 
vldoal  In  direct  relation  to  the  trade  or  busi- 
ness of  the  corporation. 

(Jane  19,  1900.) 

ERROR  to  the  Circuit  Court  for  Cuyahoga 
County  to  review  a  judgment  overrul- 
ing a  judgment  of  the  Court  of  Common 
Pleas  which  sustained  a  demurrer  to  the 
complaint  in  an  action  brought  to  recover 
damages  for  slander.     Reversed. 

Statement  by  Davis,  J.: 

The  plaintiif's  petition  is  as  follows: 
"The  plaintiff  says  that  it  is  a  corporation 
duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Ohio.  That 
its  general  manager  and  treasurer  and  the 
owner  of  a  majority  of  the  stodc  of  said 
corporation,  is  one  William  K.  Maher.  That 
the  defendant,  contriving  to  injure  said 
plaintiff,  and  to  bring  it  into  public  ridicule, 
and  destroy  its  business,  and  particularly  to 
destroy  that  branch  of  its  business  which 
consisted  of  doing  night  watching  in  and 
upon  Prospect  street,  between  Perry  street 
and  Case  avenue,  in  the  city  of  Cleveland, 
Ohio,  where  plaintiff  had  a  large  and  profit- 
able business,  did  on  or  about  the  Ist  day 
of  March,  1897,  falsely  and  maliciously 
speak  and  publish  of  and  concerning  the 
said  William  K.  Maher,  then  and  there  well 
knowing  that  the  said  William  K.  Maher 
was  the  general  manager  and  treasurer  of 
said  plaintiff,  the  false  and  malicious  words 
following,  to  wit:  'Maher  [meaning  the 
said  William  K.  Maher]  is  a  bad  man,  a 
dangerous  character,  and  under  suspicion, 
and  not  to  be  trusted.  There  was  a  barn 
burned  up  here,  and  he  is  under  suspicion 
of  setting  it  on  fire,' — ^then  and  there  mean- 
ing that  the  said  William  K.  Maher  was  a 
bad  and  dangerous  character,  and  that  he 
had  been  and  is  guilty  of  the  crime  of  arson, 
and  was  regarded  as  guilty  of  said  crime,  in 
so  much  that  many  of  the  persons,  neigh- 
bors, and  citizens  to  whom  said  defendant  so 
as  aforesaid  stated  and  published  said  false 
and  malicious  words,  and  to  whom  the  in- 
nocence and  integrity  of  the  said  William 
K.  Maher  were  unknown,  and  knowing  the 
aforesaid  connection  of  said  William  K. 
Maher  with  this  plaintiff,  have,  on  account 
of  the  speaking  and  publishing  of  said  false, 
malicious,  and  defamatory  words,  from 
thence  hitherto,  suspected  and  believed  the 
said  William  K.  Maher  to  have  been  and  to 


Company,  Reversing  19  Ohio  C.  C.  47,  It  was 
held  that  an  action  of  slander  could  not  be 
maintained  by  a  corporation  engaged  In  the  busi- 
ness of  night  watching,  where  the  statement 
reflected  on  the  personal  character  of  the  gen- 
eral manager  and  treasurer,  imputing  that  he 
In  BRATTOif  V.  Cleveland  Special  Police  was  a  bad  man  and  guilty  of 
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be  a  bad  and  dangerous  character,  and 
guilty  of  arson,  so  as  aforesaid  imputed  to 
him  by  the  said  defendant,  and  haa  sus- 
pected and  believed  the  plaintiff  (from  their 
knowledge  of  the  connection  of  said  William 
K.  Mahcr  with  this  plaintiff)  to  be  entirely 
unworthy  of  confidence  and  patronage;  and 
they  have  by  reason  thereof,  since  that  time, 
wholly  refused  to  patronize  or  have  any 
business  transactions  with  this  plaintiff,  as 
they  were  accustomed  to  have  prior  to  said 
time,  and  that  by  reason  thereof  said  plain- 
tiff has  lost  its  large  and  profitable  business 
of  night  watching  on  Prospect  street  in  the 
city  of  Cleveland,  and  has  suffered  a  falling 
off  of  its  business,  and  has  been  injjared  in 
its  prospects  and  goodwill.  Plaintiff  says 
that  by  reason  of  the  premises  it  has  been 
injured  to  its  damage  in  the  sum  of  $10,000. 
Wherefore  plaintiff  prays  judgment  against 


said  defendant  in  the  sum  of  $10,000  and 
costs  of  suit." 

To  this  petition  the  defendant  demurred 
on  the  ground  that  it  does  not  state  fact* 
sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained  in  the  common 
pleas  court,  and,  the  plaintiff  not  desiring 
to  amend  or  further  plead,  judgment  was 
rendered  for  the  defendant.  This  judgment 
was  reversed  in  the  circuit  court,  and  plain- 
tiff below  filed  this  petition  in  error  to  re- 
verse that  judgment. 

Messrs.  Gonlder,  Holding,  A  Hasten^ 

for  plaintiff  in  error: 

The  words  alleged  to  have  been  spoken 
were  not  of  the  corporation,  nor  of  its  prop- 
erty or  management,  nor  of  the  plaintiff  a» 
its  officer. 

The  rules  as  to  parties  which  prevail  in 


statement  was  not  shown  to  have  been  spoken 
in  a  conversation  of  or  concerning  the  plain- 
tiff, or  of  its  business,  or  of  the  manager's 
relations  thereto.  The  court  said  :  "Although 
a  corporation  may  sue  for  a  slander  upon  it  In 
the  way  of  its  business  or  trade,  it  cannot  sue 
for  a  slander  upon  one  of  its  stockholders  or 
officers  if  the  slander  be  not  In  direct  relation 
to  the  trade  or  business  of  the  corporation ; 
because  the  right  of  action  is  personal,  and  is 
confined  strictly  to  the  person  of  whom  the 
slanderous  language  was  uttered."  This  de- 
cision seems  to  be  within  the  rule  that,  in  order 
to  maintain  an  action  for  libel,  the  corporation 
must  allege  and  prove  that  the  libel  was  con- 
nected with  the  business,  and  was  an  injury 
thereto,  before  a  recovery  can  be  had. 

An  action  of  libel  may  be  maintained  by  a 
corporation  where  the  character  or  condition 
of  its  marketable  products  is  misrepresented, 
or  where  the  libel  relates  to  its  business  so  as 
to  affect  the  confidence  of  the  public  and  drive 
away  its  customers,  or  where  the  libel  affects 
its  credit  in  the  community  and  weakens  the 
public  confidence  so  that  it  is  more  difficult  to 
obtain  credit  or  borrow  money.  It  seems  that 
in  none  of  these  cases  is  it  necessary  to  al- 
lege special  damage  where  the  obvious  effect  of 
the  libel  would  be  to  ruin  the  business.  If  the 
publication  of  the  libel  would  not  naturally 
tend  to  affect  the  marketable  value  of  the  cor- 
poration goods,  or  its  financial  standing,  or 
its  relations  with  its  customers,  or  its  obtain- 
ing business,  special  damages  should  be  alleged 
and  proved. 

In  the  following  cajies  it  was  held  that  a 
corporation  may  maintain  an  action  for  libel 
affecting  its  business  or  property.  Mutual  Re- 
serve Fund  Life  Asso.  v.  Spectator  Co.  18  Jones 
4  8.  460 ;  Ohio  &  M.  R.  Co.  v.  Press  Pub.  Co. 
48  Fed.  201 ;  Knickerbocker  L.  Ins.  Co.  v.  Ec- 
clesine,  2  Jones  &  S.  76,  11  Abb.  Pr.  N.  S.  385, 
42  How.  Pr.  201 ;  St.  James  Military  Academy 
V.  Galser,  125  Mo.  517,  28  L.  R.  A.  667,  28  8. 
W.  851;  Journal  Printing  Co.  v.  Maclean,  23 
Ont.  App.  Rep.  324,  Affirming  25  Out.  Rep. 
500;  Morrison-Jewell  Filtration  Co.  v.  Lln- 
gane,  10  R.  I.  316,  S3  Atl.  452;  Cincinnati 
Street  R.  Co.  v.  Cincinnati  Daily  Tribune  Co. 
31  Ohio  L.  J.  Ill ;  Metropolitan  Saloon  Omni- 
bus Co.  V.  Hawkins.  4  Hurlst.  &  N.  87,  28  L.  J. 
Exch.  N.  8.  201,  5  Jur.  N.  8.  226;  Jewelers' 
Mercantile  Agency  v.  Douglass,  36  111.  App. 
627 :  Hahnemannlan  L.  Ins.  Co.  v.  Beebe,  48 
111.  87,  95  Am.  Dec.  519;  Dr.  Shoop  Family 
Medicine  Co.  v.  Wemlch,  96  Wis.  164,  70  N. 
W.  160 ;  Arrow  S.  S.  Co.  v.  Bennett,  73  Hun, 
81,  26  N.  Y.  Supp.  1029;  Union  Associated 
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Press  V.  Heath,  49  App.  Dlv.  247,  63  N.  Y. 
Supp.  96 ;  Trenton  Mut.  L.  &  F.  Ins.  Co.  v.  Per- 
rine,  23  N.  J.  L.  402,  67  Am.  Dec.  400:  Shoe 
&  Leather  Bank  v.  Thompson,  18  Abb.  Pr.  413 ; 
American  Book  Co.  v.  Gates,  85  Fed.  729. 

Business  corporations  may  maintain  an  ac- 
tion for  libel  in  all  cases  where  it  is  necessary 
to  protect  their  property  and  rights.  But  they 
cannot  maintain  an  action  for  damages  to  per- 
sonal character  unconnected  with  loss  or  in- 
Jury  to  property.  A  business  corporation  re- 
quiring credit  need  not  allege  proof  of  special^ 
damage  where  the  libel  directly  affects  its  cred- 
it. But  in  other  cases  allegations  of  malice 
and  special  damage  are  necessary.  Mutual  Re- 
serve Fund  Life  Asso.  v.  Spectator  Co.  18  Jonea 
&  8.  460.  This  was  a  mutual  life  association, 
and  the  libelous  matter  charged  dishonesty  and 
want  of  skill  in  the  management  of  the  businesa 

In  Ohio  &  M.  R.  Co.  v.  Press  Pub.  Co.  48 
Fed.  206,  the  court  said:  "Language  which 
charges  the  plaintiff  with  such  incapacity  or 
neglect  in  the  ctmduct  of  its  business  that  be- 
lief in  the  truth  of  the  charges  would,  as  a 
natural  and  proximate  consequence,  induce 
shippers  of  goods  and  passengers  to  refrain  from 
employing  the  plaintiff  as  such  common  carrier, 
is  actionable  without  proof  of  special  damage. 
The  particular  innguage  complained  of  here  is 
the  statement  in  defendant's  newspaper  that 
'over  one  half  of  the  ties  in  the  roadbed  [of 
the  plaintiff]  are  rotten,  and  It  Is  dangerous 
to  run  trains  very  fast.'  Such  a  publication  Is 
manifestly  within  the  principle  above  laid 
down ;  and,  as  the  complaint  further  avers 
that  the  statement  was  *false  .  .  .  mali- 
cious, and  made  for  the  purpose  of  injuring  the 
credit  and  business  of  the  plaintiff,'  a  cause- 
of  action  is  set  forth  in  the  complaint.'* 

In  American  Book  Co.  v.  Gates,  85  Fed.  729, 
referring  to  the  case  of  Ohio  &  M.  R.  Co.  v. 
Press  Pub.  Co.  48  Fed.  206,  where  a  rule  waa 
laid  down  that  an  action  by  a  corporation  for 
a  libel  upon  their  method  of  transacting  busi- 
ness is  actionable  par  ae  so  that  it  is  not  nec- 
essary to  aver  special  damage,  the  court  said: 
"Here,  as  we  must  construe  Judge  Lacombe's 
opinion,  having  In  mind  the  issues  there  pre- 
sented, is  'to  charge  unfitness  or  improper  con- 
duct of  such  occupation,'  for  this  would  be 
unquestionably  'language  concerning  the  trade 
or  occupation  which  it  [the  railway]  carriea 
on,'  and  using  terms  which,  as  applied  to  such 
business  or  occupation.  Impute  to  the  corpora- 
tion defects  or  wrongdoing  in  the  very  per- 
formance of  the  business  of  such  corporation. 
Applying  the  same  principle  or  idea  to  the  busl- 
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actions  for  torts  generally  apply  to  the  ac- 
tions for  slander  and  libel. 

Townshend,  Slander  &  Libel,  3d  ed.  297; 
Newell,  Defamation,  Slander  &  Libel,  360. 

If  defendant  had  been  guilty  of  assault- 
ing or  committing  other  wrong  against  the 
person  of  Maher,  the  corporation  would  not 
have  been  a  proper  party. 

Stevenson  v.  Morris,  37  Ohio  St.  10,  41 
Am.  Rep.  481. 

This  alleged  slander  having  been  uttered 
of  plaintiff  as  an  individual,  and  not  of  the 
corporation  of  which  he  was  a  stockholder, 
Maher  was  the  proper  party,  and  there  are 
not  sufficient  facts  alleged  in  the  petition  to 
constitute  a  cause  of  action  in  favor  of 
plaintiff. 

Newell,  Defamation,  Slander  &  Libel,  360 ; 
Metropolitart,   Omnibus    Co.   v.   Hawkins,  4 


Hurlst.  &  N.  90;  Odgers,  Libel  &  Slander^ 
416. 

Messrs.  Johnsoii  A  Dnnlap  for  defend- 
ant in  error. 

Davis,  J.,  delivered  the  opinicm  of  the 
court: 

The  petition  in  this  case  may  be  consid- 
ered from  two  points  of  view.  It  may  be- 
regarded  as  an  action  in  slander,  or  as  an 
action  to  recover  damages  for  consequential 
injuries  resulting  from  an  alleged  slander 
upon  a  third  person.  On  the  first  reading  it 
would  seem  tnat  the  pleader  regarded  the 
slanderous  words  as  affecting  the  plaintiff 
directly,  and  brought  the  action  upon  the 
theory  that  the  plaintiff  had  been  slandered 
touching  its  business.  If  we  interpret  the 
petition  in  this  way,  the  action  cannot  be 


ness  of  plalntlfT,  we  may  state  that,  if  defend- 
ant published  that  in  the  supplying  of  its  books 
its  practice  was  to  supply  bad  or  incompetent 
books,  textbooks  which  failed  to  properly  and 
safely  educate  or  instill  right  or  correct  scien- 
tific or  other  principles  to  those  using  them, — 
would  be,  in  like  manner  as  in  the  cited  case, 
to  'charge  unfitness  or  improper  conduct  of 
[plaintiff's]  occupation.*  The  opinion  Just 
cited  is,  however,  far  from  holding  that.  If  one 
published  that  the  railway  used  improper 
methods  in  soliciting  business — as,  for  instance, 
employed  solicitors  for  business,  who  paid  or 
offered  premiums,  or  used  other  improper  in- 
fluences to  persons  from  whom  they  solicited 
business,  or  that  the  road  was  in  a  combine,  or 
trust,  or  the  like, — that  in  such  case  the  pub- 
lisher was  guilty  of  libel,  or  that  such  publica- 
tion would  sustain  an  action  for  libel  at  the 
complaint  of  the  corporation." 

In  Knickerbocker  L.  Ins.  Co.  v.  Ecclesloe,  2 
Joues  &  S.  76,  11  Abb.  Pr.  N.  S.  385,  42  How. 
Pr.  201,  the  court  said :  "Upon  a  careful  con- 
sideration of  the  principles  involved  in  such 
cases,  I  have  come  to  the  conclusion  that  a 
corporation  engaged  in  a  business  in  which 
credit  may  be  material  to  its  success  may  main- 
tain an  action  for  libel  without  proof  of  special 
damage,  where  the  language  used  concerning 
it  Is  defamatory  In  itself,  and  Injuriously  and 
directly  affects  its  credit,  and  necessarily  and 
directly  occasions  pecimlary  injury;  but  that 
in  all  other  cases  the  averment  and  proof  of 
malice  and  special  damage  is  necessary." 

In  St.  James  Military  Academy  v.  Galser,  125 
Mo.  617,  28  L.  R.  A.  067,  28  S.  W.  851,  the  pub- 
lication referred  to  an  academy  where  dancing 
was  taught,  to  the  effect  that  such  institution 
was  harmful  to  the  moral  and  religious  in- 
terests of  the  community,  and  urging  people  to 
absent  themselves  from  the  academy  as  long  as 
dancing  was  allowed  in  the  building.  This  was 
held  sufficient  to  sustain  an  action  for  libel. 

An  incorporated  trading  company  engaged 
In  the  business  of  publishing  a  newspaper  may 
recover  damages  for  libel  calculated  to  Injure 
their  reputation  in  the  way  of  their  business. 
Journal  Printing  Co.  v.  Maclean,  23  Ont.  App. 
Rep.  324,  Affirming  25  Ont.  Rep.  509.  In  this 
case  Osier,  J.  A.,  said:  "Statements  as  to 
the  manner  in  which  the  proprietors  of  a 
newspaper  conduct  It,  the  purposes  they  serve 
by  it,  the  principles  they  advocate  in  it,  and 
the  depraved  or  dishonest  methods  and  motives 
which  characterize  it,  are,  or  may  well  be,  cal- 
culated to  injure  them  in  respect  of  their  busi- 
ness.'* 

And  an  action  for  libel  may  be  maintained 
by  a  corporation  engaged  in  the  business  of 
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building  works  for  the  filtration  of  water,  where 
an  article  was  published  to  the  effect  that  the 
process  was  to  employ  alum,  the  safety  of  which 
had  been  questioned  by  medical  authorities. 
Morrison- Jewell  Filtration  Co.  v.  Lingane,  19  B. 
I.  316,  33  Atl.  452. 

A  charge  against  a  street-railway  corpora- 
tion, of  keeping  two  sets  of  books,  one  to  make 
settlements  with  the  city  auditors,  of  Its  license, 
and  one  for  Its  stockholders,  is  one  involving 
moral  turpitude,  and  comes  within  the  class 
that  is  actionable  per  se.  Cincinnati  Street 
B.  Co.  V.  -Cincinnati  Dally  Tribune  Co.  31  Ohio 
L.  J.  111. 

And  a  Joint-stock  company  incorporated  un- 
der 10  &  20  Vict.  chap.  47,  providing  for  the 
incorporation  of  Jol-nt-stock  companies,  may 
maintain  an  action  for  libel  against  a  sharehold- 
er in  the  company.  Metropolitan  Saloon  Omni- 
bus Co.  V.  Hawkins,  4  Hurlst.  &  N.  87,  28  L.  J. 
Exch.  N.  S.  201,  5  Jur.  N.  S.  226. 

In  this  case  Pollock,  C.  B.,  said:     **That  a 
corporation  at  common  law  can  sue  in  respect 
of   a   libel    there   is   no   doubt.     It   would  be 
monstrous  If  a  cori>oratIon  could  maintain  no 
'  action  for  slander  of  title  through  which  they 
,  lost  a  great  deal  of  money.     It  could  not  sue 
I  In  respect  of  an  imputation  of  murder,  or  Incest, 
I  or  adultery,  because  it  could  not  commit  those 
crimes.     Nor  could  it  sue  in  respect  of  a  charge 
of    corruption,    for    a    corporation    cannot    be 
guilty    of    corruption    although    the    individ- 
uals composing  it  may.     But  it  would  be  very 
odd    if  a   corporation   had   no   means   of   pro- 
tecting itself  against  wrong,  and  if  its  prop- 
erty   is    Injured    by   slander    it    has  no  mean» 
of    redress    except    by    action.    Therefore,     It 
appears  to   me  clear  that    a    corporation    at 
common  law   may   maintain   an   action   for  a 
libel  by  which  its  property  is  injured." 

A  foreign  corporation  may  maintain  an  action 
for  libel  in  the  state  of  Illinois.  Jeweler'a 
Mercantile  Agency  v.  Douglass,  35  HI.  App.  627. 
In  this  case  the  court  said:  "All  actions  em 
contractu,  and  for  physical  injuries  to,  or  con- 
version of,  their  personal  property,  such  cor- 
porations are  permitted  to  prosecute  without 
question.  Why  should  there  be  any  difference, 
if  they  have  suffered  pecuniary  loss  wrong- 
fully, whether  the  spoliation  be  visible  and  tan- 
gible in  its  eflect,  or  that  effect  is  to  be  ascer- 
tained through  the  relation  of  causes  and  their 
consequences?" 

In  Hahnemannian  L.  Ins.  Co.  v.  Beebe,  48 
III.  87,  95  Am.  Dec.  519,  it  was  held  that  a  do- 
mestic corporation  may  maintain  an  action  for 
libel.  But  as  to  whether  a  foreign  corporation 
may  maintain  an  action  for  libel  in  IiIlnol» 
is  not  decided.     This  has  since  been  decided  in 
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sustained.  Although  a  corporation  may  sue 
for  a  slander  upon  it  in  the  way  of  its  busi- 
ness or  trade^  it  cannot  sue  for  a  slander 
upon  one  of  its  stockholders  or  officers,  if 
the  slander  be  not  in  direct  relation  to  the 
trade  or  business  of  the  corporation,  because 
the  right  of  action  is  personal,  and  is  con- 
fined strictly  to  the  person  of  whom  the 
slanderous  language  was  uttered.  This  is 
especially  so  when  the  words  impute  to  the 


individual  a  crime,  as  in  this  case.  Newell, 
Defamation,  Slander  &  Libel,  360;  State  t. 
Cincinnati  Fertilizer  Oo,  24  Ohio  St.  61 U 
The  words  here  charged  were  spoken  of 
Maher,  and  of  him  alone.  It  is  not  alleged 
that  they  were  sp<^en  of,  or  in  connection 
with,  the  plaintiff  or  its  business,  so  that 
the  plaintiff  could  not  maintain  this  action 
as  an  action  for  slander. 
When  we  regard  the  case  in  the  other  as- 


Jewelers'    Mercantile   Agency   v.   DouglasB,    36 
111.  App.  627. 

A  publication  in  a  newspaper  that  it  has 
refused  the  advertisements  of  a  drug  concern 
on  account  of  its  being  a  swindle  is  libelous,  and 
a  recovery  may  be  had.  Dr.  Shoop  Family 
Medicine  Co.  v.  Wernicb,  05  Wis.  164,  70  N.  W. 
160.  In  this  case  no  question  seems  to  have 
been  made  as  to  a  recovery  by  a  corporation. 

An  action  may  be  maintained  by  a  corpora- 
tion engaged  in>  manufacturing,  trading,  or 
banking,  or  any  other  occupation  in  which  cred- 
it is  essential,  where  language  concerning  it  Is 
used  which  is  calculated  to  injure  its  credit,  and 
an  action  may  be  maintained  without  proof  of 
special  damage  in  such  a  case.  Arrow  S.  S. 
Co.  V.  Bennett,  73  Hun,  81,  25  N.  Y.  Supp.  1029. 
In  this  case  the  libelous  article  was  to  the 
effect  that  a  steamship  company  had  been  de- 
tected in  a  swindling  scheme,  and  forced  to 
discontinue  its  business  in  the  place  selected 
for  that  purpose. 

And  it  is  libelous  to  charge  a  corporation  en- 
gaged in  the  business  of  furnishing  news  to 
newspapers  with  tapping  the  telegraph  wires  of 
a  rival  company,  and  no  special  damage  need 
be  alleged.  Union  Associated  Press  v.  Heath, 
40  App.  Div.  247,  63  N.  Y.  Supp.  06. 

An  action  may  be  maintained  by  a  corpora- 
tion for  words  falsely  or  maliciously  spoken  or 
written  of  the  company  in  the  way  of  its  trade 
or  business,  or  of  the  property  and  concerns 
of  the  company,  or  of  the  officers,  servants,  and 
members  of  the  company,  by  reason  of  which 
special  damage  Is  sustained  by  the  corporation. 
Trenton  Mut.  L.  &  F.  Ins.  Co.  v.  Perrlne,  23 
N.  J.  L.  402,  57  Am.  Dec.  400.  In  this  case 
It  was  held  that  if  the  nature  of  the  business 
was  such  as  to  render  it  impracticable  to  name 
tbe  customers  whose  business  has  been  lost, 
tbe  loss  of  business  may  be  alleged  generally. 

In  South  Iletton  Coal  Co.  v.  Northeastern 
News  Asso.  [1804]  1  Q.  B.  133,  It  was  said 
that  an  action  of  libel  will  lie  at  the  suit  of 
an  Incorporated  trading  company  In  respect  of 
a  libel  calculated  to  injure  Its  reputation  in 
the  way  of  its  business,  without  proof  of  special 
damage.  But  it  was  held  that  the  sanitary 
condition  of  a  large  number  of  cottages  let  by 
the  proprietors  of  a  colliery  to  their  workmen 
is  a  matter  of  public  interest,  fair  comment  on 
which  is  not  libelous. 

In  Shoe  &  Leather  Bank  v.  Thompson,  18 
Abb.  Pr.  413,  a  banking  corporation  brought 
an  action  for  libel  for  the  publication  of  a  state- 
ment that  there  were  notes  of  the  bank  said  to 
be  counterfeits  and  the  officers  were  in  doubt 
as  to  which  were  good,  and  that  divers  persons 
refused  to  receive  the  notes  of  the  bank  or 
deal  with  it,  to  its  damage.  It  was  held  by 
Clerke,  J.,  that  special  damages  need  not  be 
alleged.  The  court  held  that  the  complaint  was 
good  on  demurrer,  and  that  if  it  should  be  made 
more  specific  the  remedy  was  by  motion.  In- 
graham,  P.  J.,  said :  "That  a  corporation  is 
entitled  to  protection  in  the  law,  and  to  recover  I 
damage  for  any  injury  sustained  in  its  prop- 
erty, is,  I  think,  beyond  doubt.  The  power  to 
Fue  for  such  damages  Is  inherent  in  its  exist- 
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ence  as  a  corporate  body,  and  necessarily  inci- 
dent to  its  right  to  hold  property,  even  if  the 
statute  did  not  give  full  power  and  authority 
to  sue  and  maintain  actions  in  the  courts.  But 
such  right  to  sue  is  confined  to  actions  relating 
to  the  property  and  pecuniary  interests  of  the 
corporation.**     Sutherland,  J.,  dissented. 

To  charge  a  mercantile  corporation  witl; 
palming  off  inferior  and  comparatively  worth 
Jess  or  worthless  goods  whenever  it  has  an  op- 
portunity to  do  80  is  manifestly  to  injure  it  in 
a  business  way,  and  is  libelous.  American  Book 
Co.  V.  Gates,  86  Fed.  720.  In  this  case  the 
court  said :  "A  wholesaler  or  Jobber,  who  is 
charged  with  imposing  inferior,  trashy  goods 
upon  his  customers  whenever  he  can  find  cus- 
tomers so  situated — so  under  his  control — as 
that  they  cannot  resist  such  imposition,  must 
RufTer  material  injury  in  his  business  if  such 
charge  comes  to  the  knowledge  of  his  general 
customers,  or  of  those  who  might  otherwise  be 
disposed  to  trade  with  him.  Plalntirs  busi- 
ness standing — its  ability  to  push  its  business 
— would  be  greatly  affected  If  it  were  generally 
believed  that  it  would  impose  out-of-date, 
trashy  school  books  whenever  It  could  do  so, 
instead  of  uniformly  dealing  in  up-to-date,  re- 
liable school  books.  In  this  respect  the  cor- 
poration is  directly  affected  in  its  'business, 
business  reputation,  and  credit*  by  the  extract 
published.  And  with  my  present  view  of  the 
law,  upon  proof  of  publication  by  defendant  ot 
said  extract,  in  the  absence  of  defense  thereto 
(and  such  is  tbe  present  status),  the  matter 
should  properly  be  submitted  to  the  Jury  for 
their  verdict  as  to  damages  suffered.**  It  was 
insisted  in  this  case  that  special  damages  must 
be  alleged.  The  plaintiff  struck  out  from  his 
complaint  all  claims  for  special  damages,  and 
the  court  held  that  the  publication  of  a  state- 
ment "charging  unfitness  or  improper  conduct 
of  (its)  occupation"  was  actionable  without  an 
allegation  of  special  damage.  It  was  also  con- 
ceded that  the  corporation  may  bring  an  action 
for  libel. 

In  Canton  Surgical  &  Dental  Chair  Co.  v. 
McLain,  82  Wis.  93.  51  N.  W.  1098,  it  was  said 
that  a  corporation  engaged  in  the  manufacture 
and  sale  of  goods,  furniture,  or  merchandise 
may  have  an  established  good  name  and  credit 
therein  which  may  be  Injured  and  damaged  by 
defamatory  words  spoken  of  and  concerning  the 
same,  and  may  maintain  an  action  for  libel. 
In  this  case  it  was  held  that  a  publication  re- 
ferring to  business  which  had  ceased  was  not 
actionable,  and  as  to  a  charge  that  the  plain- 
tiff was  compelled  to  pay  a  royalty  under  the 
Judgment  of  the  court,  this  was  held  not  ac- 
tionable per  8€,  and  it  was  also  held  that  there 
was  not  a  sufficient  allegation  by  way  of  col- 
loquium applying  such  words  to  the  business  of 
the  company. 

In  New  York  &  W.  Water  Co.  v.  Morning 
Journal  Asso.  40  N.  Y.  Supp.  272,  which  was  an 
action  by  a  corporation  for  libel,  it  was  held 
that  the  words  charged  were  not  alleged  to 
be  spoken  of  or  concerning  the  plaintiff,  and 
therefore   a   Judgment    for    plaintiff    on    the 
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pect,  it  is  not  so  easy  to  formulate  a  gen- 
eral rule  for  all  cases,  although  the  general 
principles  involved  are  clear  enough,  and  we 
readily  reach  a  satisfactory  conclusion  as  to 
the  case  at  bar.  In  general,  every  man 
must  be  taken  to  be  answerable  for  the 
necessary  consequences  of  his  own  wrong- 
ful acts;  and  90,  also,  if  the  result  is  so 
clearly  the  natural  outcome,  in  sequence, 
that  he  ought  to  have  contemplated  it  when 


he  spoke  the  words,  whether  he  actually  did 
so  or  not.  No  ffood  reason  appears  why 
these  principles  should  not  be  applied  to  tlie 
consequences  of  words  spoken  as  well  as  of 
things  done.  And  this  would  seem  to  be 
the  law  whether  the  words  were  actionable 
slander  or  not.  This  seems  to  be  the  founda- 
tion of  the  decision  in  Riding  v.  Smithy  L. 
R.  1  Exch.  Div.  91,  which  is  the  authority 
upon  which  the  circuit  court  reversed  the 


.ground  that  the  demurrer  to  the  complaint  was  !  quality  of  plaintiff's  goodB,  resulting  in  special 


frivolous  was  improper. 

A  right  of  action  for  lil>el  of  an  insurance 
company  causing  pecuniary  loss  is  not  assign- 
able, and  does  not  pass  to  a  receiver.  Mil- 
waukee Mat.  F.  Ins.  Co.  v.  Sentinel  Co.  81  Wis. 
207,  15  L.  R.  A.  627,  51  N.  W.  440.  In  this 
case  the  court  said :  "It  Is  elementary  that  a 
right  of  action  for  mere  personal  injuries  has 
not  the  quality  of  survivorship,  is  not  assign- 
able either  at  law  or  in  equity,  and  does  not 
pass  to  a  receiver  of  the  property  and  effects 
of  the  owner  of  such  right  of  action.  Beyond 
all  question,  a  right  of  action  for  a  libel  belongs 
to  this  class.  The  mere  fact  that  the  libel  has 
resulted  in  pecuniary  Injury  to  the  plaintiff, 
and  thus  has  diminished  his  estate  and  his  ca- 
pacity to  pay  his  debts,  does  not  malie  the  cause 
-of  action  one  for  an  injury  to  property  which 
passes  to  the  receiver." 

But  an  action  cannoc  be  maintained  by  a  mu- 
nicipal corporation  to  recover  damages  for 
what  Is  alleged  to  be  a  libel  on  the  corpora- 
tion Itself  as  distinguished  from  its  Individual 
members  or  officers.  Manchester  v.  Williams 
[1891]  1  Q.  B.  94,  39  Week.  Rep.  802,  60  L.  J. 
Q.  B.  N.  S.  23.  63  L.  T.  N.  S.  805,  54  J.  P.  712. 
In  this  case  the  court  said :  "The  libel  com- 
plained of  consists  of  a  charge  of  bribery  and 
corruption.  The  question  Is  whether  such  an 
action  will  He.  I  think  it  will  not.  It  Is  al- 
together unprecedented,  and  there  is  no  princi- 
ple on  which  it  could  be  founded.'* 

If  the  charter  of  a  corporation  authorises  it 
to  do  business  in  a  certain  way,  such  charter 
ahonld  be  specially  pleaded  in  the  complaint 
In  order  to  maintain  an  action  for  libel  for  a 
publication  as  to  their  mode  of  conducting  busi- 
ness, claimed  to  be  libelous.  Hahnemannlan  L. 
Ins.  Co.  V.  Beebe,  48  111.  87,  95  Am.  Dec.  519. 

In  an  action  brought  by  a  charitable  corpora- 
tion for  libel,  claiming  that  on  account  of  the 
libel  persous  had  refused  to  contribute  or  make 
donations,  an  order  was  properly  granted  re- 


damages.  Is  actionable.  This  case  does  not  dis- 
close whether  the  plaintiff  was  a  corporation 
or  not. 

II.  Criminal  actiont. 

A  criminal  action  for  libel  of  a  business  cor- 
poration may  be  maintained  without  an  alle- 
gation that  the  corporation  has  been  injured 
thereby.  State  v.  Boogher,  3  Mo.  App.  442. 
In  this  case  the  court  said:  "The  appellant 
suggests  the  question,  but  appears  not  much  to 
rely  upon  the  point,  whether  a  corporation,  as 
such,  can  be  the  subject  of  a  criminal  libel. 
At  the  present  day  there  can  be  no  doubt  that 
it  may.  The  reasons  why  it  should  not  are  not 
so  numerous  as  in  the  case  of  a  natural  person, 
but  those  which  exist  are  as  strong.  A  very 
large  and  important  part  of  the  private  business 
of  the  community  is  now  done  under  the  form 
of  corporations.  The  reputation  of  persons 
who  employ  this  fonn  is  as  Important  to  them 
OS  is  to  him  that  of  a  person  who  deals  In  his 
individual  capacity.  On  the  other  hand,  the 
public  mischief,  the  danger  to  good  order  and 
to  the  peace  of  the  community,  arises  as  well 
from  malicious  defamation  of  private  corpora- 
tions as  from  libelous  attacks  on  natural  per- 
sons. Moreover,  as  business  acts  and  relations 
Involve  moral  and  personal  conduct,  it  Is  not 
merely  in  reference  to  their  business  that  per- 
sons might  be  defamed  without  redress,  were 
libels  on  private  corporations  permitted.  It 
would  be  against  the  reason  of  the  law,  if,  un- 
der the  guise  of  attacking  a  mere  legal  entity, 
a  libeler  should  be  allowed  to  do  a  wrong  to 
many  which  he  could  not  safely  perpetrate  in 
reference  to  an  Individual." 

Where  a  libel  was  published  concerning  a 
corporation,  it  was  held  on  a  criminal  prosecu- 
tion that  there  was  no  proof  in  support  of  the 
charge  that  the  defamatory  words  were  pub- 
lished concerning  the  corporation,  nor  that  they 

<]uiring  the  plaintiff  to  furni'sh  a  bill  of  par- 1  had  any  relation  to  its  business.     People  ew  rel. 

tlculars,   stating  who,   by   reason   of  the   mat- '  Paddock  v.  Carroll,  48  App.  Div.  201,  62  N.  T. 

ters  alleged,  had  ceased  or  refused  to  contribute,  j  Supp.  790. 

New  York  Infant  Asylum  v.  Roosevelt,  35  Hun,  I      In  Brennan  v.  Tracy,  2  Mo.  App.  540,  which 

-501.  was   an    action    for    malicious   prosecution,    it 

In  the  following  cases  the  rule  appears  to  be  !  was   said  *     "It   seems   to   be   argued   for   the 

recognized  that  a  corporation  may  recover  In  '  plaintiff,  however,  that  there  cannot  be  a  crim- 

an  action   for  libel ;   but   this   point   does  not    inal   libel   against   a   corporation,    because   the 

seem  to  have  been  questioned  or  discussed  In 

these  cases :     Delaware  State  F.  &  M.  Ins.  Co. 

V.  Croasdaie,  6  Uoust.  (Del.)  181 ;  Haney  Mfg. 

Co.   V.   Perkins,    78   Mich.    1,   43   N.    W.   1073; 

Irish- American   Bank  v.  Bader,  69  Minn.  329, 

61  N.  W.  328:  Lawyers'  Co-operative  Pub.  Co. 
V.  West  Pub.  Co.  32  App.  Div.  585,  52  N.  Y. 
Supp.  1120 :  Bee  Pub.  Co.  v.  World  Pub.  Co.  59 
Neb.  713,  82  N.  W.  28. 

In  the  last  case  It  was  held  that  a  newspaper 
article  falsely  stating  that  a  business  corpora- 
tion Is  in  a  precarious  existence  and  cannot 
meet  its  financial  obligations,  and  that  it  is 
moribund  and  about  to  collapse  as  a  business 
concern,  Is  libelous  per  ae. 

In  Western  Counties  Manure  Co.  v.  Lawes 
-Chemical  Manure  Co.  L.  R.  9  Bxch.  218,  it 
was   held   that   a    publication   disparaging   the 

62  L.  R.  A.  34 


criminality,  if  any,  lies  wholly  in  the  tend- 
ency to  cause  a  breach  of  the  peace,  and  a 
corporation  cannot  commit  such  a  breach,  or 
be  provoked  thereto.  But,  the  premises  here 
being  false,  the  conclusion  fails.  It  is  by  no 
means  essential  to  the  indictable  character  of 
a  libelous  publication  that  it  tends  to  provoke 
the  commission  of  assault  and  battery  by  the 
party  injured.  It  is  sulficient  if  the  general 
tendency,  either  with  or  without  reference  to 
the  party  directly  affected,  be  'to  provoke  ani- 
mosity and  violence,  and  to  disturb  the  peace 
of  society.*  King  v.  Darby,  3  Mod,  139.  What- 
ever may  be  the  soulless  condition  of  the  cor- 
poration, its  Individual  members  may  not  be 
destitute  of  Interest  in  its  good  fame,  nor  yet 
incapable  of  personal  resentment."  I.  T. 
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judgment  of  the  common  pleas.  But  the  cir- 
cuit court  misconceived  the  scope  of  the  case 
cited,  and  misapplied  it,  as  we  think,  in  the 
decision  of  this  case.  Riding  v.  Smith  was 
an  action  by  husband  and  wife  to  recover 
for  language  imputing  nuchas tity  to  the 
wife.  As  the  words  were  not  actionable 
per  8€,  and  it  appeared  on  the  trial  that 
there  was  no  special  damage  to  the  wife, 
she  was  dismissed  from  the  case  upon  the 
application  of  the  counsel  for  the  plaintiffs, 
and  the  case  proceeded  as  the  action  of  the 
husband  alone.  The  allegation  was  that  the 
wife  assisted  her  husband  in  the  conduct  of 
his  business,  and  that  the  words  complained 
of  were  falsely  and  maliciously  spoken  of 
the  wife  "in  relation  to  the  business,"  where- 
by the  plaintiff  was  injured  in  his  credit 
and  business.  It  was  held  that  in  such  a 
state  of  facts  the  husband  might  recover. 
It  will  be  observed  that  the  wife  had  no 
right  of  action  whatever,  and  that  the  hus- 
band's right  depended  wholly  on  the  fact 
that  the  defamatory  words  were  spoken  of 
the  wife  distinctly  in  relation  to,  and  in 
connection  with,  the  husband's  business,  and 
in  relation  to  the  wife's  conduct  as  an  as- 
sistant in  such  business.  The  petition  now 
before  us  falls  very  far  shorX  of  presenting 
such  a  case  as  was  decided  in  Riding  v. 
Smith,  It  discloses  that  the  words  were 
spoken  of  Maher  w^ithout  so  much  as  a  re- 
mote allusion  to  the  plaintiff  or  its  business. 
It  does  not  show  that  they  were  spoken  in 
a  conversation  of  or  concerning  the  plain- 
tiff, or  of  its  business,  or  of  Maher's  rela- 
tion thereto.  It  is  true  that  it  is  alleged 
that  the  words  wore  spoken  of  Maher  know- 
ing that  he  was  treasurer  and  general  man- 
ager of  the  plaintiff;  but  that  is  by  no 
means  an  averment  that  the  words,  which 
only  import  a  charge  against  Maher's  per- 
sonal character,  were  spoken  in  direct  rela- 
tion to  the  plaintiff's  business  .  and  to 
^^Faher's  connection  therewith.  The  court 
of  common  pleas,  therefore,  properly  sus- 
tained the  demurrer  to  the  petition,  and 
properly  gave  judgment  for  the  defendant, 
and  the  reversal  of  that  judgment  by  the 
circuit  court  was  erroneous. 

The  judgment  of  the  Circuit  Court  is  re- 
versed,  and  that  of  the  common  pleas  af- 
firmed. 


STATE  eof  rel.  John  M.  SHEETS,  Attorney 
General, 

V. 

INTERSTATE    SAVINGS    INVESTMENT 
COMPANY. 
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^1.  Contracts  of  Investiuent  ■ecnrity, 
debentures,  or  certificates,  which,  by 
the   device   of  a   "numeral   apart,"   may   be 

*Headnote8  by  the  Court. 


called  in  and  redeemed  at  any  period  before 
they  would  regularly  accumulate  a  credit  Ia 
the  reserve  fund  equal  to  the  stipulated  en- 
dowment value,  and  otherwise  giving  un- 
equal advantages  to  the  certificate  holders,, 
contain  the  elements  of  chance  and  prize* 
constituting  a  lottery,  and  are  unlawful. 
2.  Contracts  of  in^estinent  seeurtty^ 
debentures,  or  eertlflcates,  'wkieb 
cannot  reasonably  be  expected  to  ac- 
cumulate a  reserve  fund  equal  to  the  stipu- 
lated endowment  valuea  within  the  stated 
period  without  aid  from  lapses  or  appropria- 
tion from  premiums  on  new  business,  are 
fraudulent,  contrary  to  public  policy,  and 
unlawful. 

(March  26,  1901.) 

APPLICATION  for  a  writ  of  quo  warranto 
to  oust  defendant  from  transacting 
business  within  the  state.  Judgment  of 
ouster. 

Statement  by  Davis,  J. : 

By  petition  in  quo  warranto  the  attorney 
general  alleges  that  the  defendant,  the  Inter- 
state Savings  Investment  Company,  has  con- 
tinuously since  its  incorporation  within  this. 
state  misused  its  corporate  authority,  fran- 
chises, and  privileges,  and  assumed  fran- 
chises and  privileges  not  granted  to  it,  par- 
ticularly in  issuing  and  selling  a  certain 
form  of  investment  security  called  by  the  de- 
fendant an  "accumulative  endowment  certifi- 
cate." A  copy  of  this  certificate,  series  A^ 
is  hereafter  given.  The  defendant,  by  an- 
swer and  amendment  to  answer,  sets  out  in 
detail  the  manner  of  doing  business  by  the 
defendant  company,  admits  that  it  is  issuing 
the  certificates,  series  A,  and  says  that  it  i* 
also  issuing:  certain  other  certificates,  series 
B,  C,  and  D,  copies  of  which  are  hereafter 
given.  The  attorney  general  demurs  to  the 
answer  upon  the  ground  that  the  answer 
does  not  state  facts  sufficient  to  constitute  a 
defense  to  the  cause  of  action  stated  in  the 
petition. 

Series  A. 

The    Interstate   Savings    Investment   Com- 
pany. 

General  Offices,  Cincinnati,  Ohio. 

By  this  accumulative  endowment  certifi- 
cate does  promise  and  agree  to  pay ,  or 

orcier,  upon  surrender,  redemption,  or  matu- 
rity of  this  certificate,  or,  in  the  event  of 
death,  pay  the  owner's  heirs  or  legal  repre- 
sentatives, the  amount  as  shown  in  the  table 
of  values  herein,  and  in  accordance  with  the 
terms  and  conditions  herein,  and  the  appli- 
cation herel'or,  which  are  hereby  maae  a 
part  and  parcel  of  this  certificate  as  fully  aa 
if  recited  over  the  signatures  hereto  at- 
tached. 

In  witness  whereof,  the  said  Interstate 
Savinpfs  Investment  Company  has,  by  its 
duly-authorized  officers,  signed,  sealed,  and 


NoTB. — As  to  recovery  for  goods  sold  to  aid 
a  lottery,  see  note  to  Graves  v.  Johnson  (Mass.) 
15  L.  R.  A.  836. 

For  other  cases  In  this  series  as  to  validity 

62  L.  R.  A. 


of  lottery  contracts  and  what  constitutes  lot- 
tery schemes,  see  Long  v.  State  (Md.)  12  L.  IL 
A.  425  ;  State  ex  rel.  Kellogg  v.  Kansas  Mer* 
cantlle  Asso.   (Kan.)  11  L.  R.  A.  430 :  State  v. 
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ddivei'ed   this  contract  this  day  of 

,  one  thousand  nine  hundred , 

[Seal.]      S.  A.  Stevens,  President. 

[Seal.]       Wm.  R.  Sypher,  Secretary. 

Terms  and  Conditions. 

Dues.  The  dues  on  this  certificate  are 
twelve  dollars  per  annum,  but  may  be  paid 
semiannually,  quarterly,  or  monthly.  All 
dues  after  the  first  payment  must  be  paid  at 
the  main  offices,  or  to  some  properly  author- 
ized collector  of  the  company,  between  the 
hours  of  0:00  A.  M.  and  5:00  p.  M.,  on  or  be- 
fore the  15th  day  of  each  month,  beginning 
with  the  month  *  following  the  date  of  this 
certificate. 

Fines.  An  additional  ten  days  of  grace  is 
allowed,  with  a  fine  of  ten  per  cent;  and  if, 
at  the  expiration  of  the  ten  days,  the  fine  and 
delinquent  dues  are  not  paid  in  full,  the  own- 
er hereof  forfeits  all  payments  made  hereon 
to  the  several  funds  to  which  they  have  been 
apportioned. 

Kemittances.  All  remittances  made  on 
this  certificate  are  made  at  the  risk  of  the 
owner.  If  any  remittances  hereon  be 
mailed  on  the  15th  or  25th  days  of  the 
month,  and  if  the  date  of  mailing  be  verified 
by  the  postofBce  stamp,  then  this  certificate 
shall  not  be  subject  to  fine  or  forfeiture. 
When  the  15th  or  25th  falls  on  Sunday  or  a 
legal  holiday,  then  the  first  business  days,  re- 
spectively, thereafter  shall  be  regarded  the 
same  as  the  loth  and  25th  of  the  month.  No 
receipt  for  dues  is  valid  without  the  signa- 
ture of  the  treasurer,  or  of  someone  acting 
by  his  written  authority. 

Apportionment  of  Funds.  The  first  six 
months'  payment  are  passed  to  the  credit  of 
the  reserve  and  expense  funds.  All  subse- 
quent monthly  dues,  when  paid,  are  appor- 
tioned to  the  several  funds  as  follows:  Six- 
ty-five per  cent  to  the  redemption  fund,  20 
per  cent  to  the  reserve  fund,  and  15  per  cent 
to  the  expense  fund.  All  fines  and  transfer 
fees  are  passed  to  the  credit  of  the  reserve 
fund. 

Nonforfeitable.  The  monthly  instalments 
on  this  certificate,  having  been  paid  in  full 
to  and  including  the  thirty-sixth  month  from 
the  date  of  issuance  hereof,  shall  render  it  ] 
nonforfeitable.  Should  the  payment  of  dues 
on  this  certificate  be  continued  after  it  had 
become  nonforfeitable,  it  shall  be  considered 
a  contributing  nonforfeitable  certificate,  and, 
if  redeemed,  shall  be  entitled  to  its  endow- 
ment value ;  but,  should  the  payment  of  dues 
be  discontinued  at  any  time  after  the  thirty- 
sixth  month,  it  shall  be  considered  a  non- 
contributing  nonforfeitable  certificate,  and 
will  not  be  eligible  for  the  cash-surrender 
privilege,  but  must  be  held  to  be  paid  by 
special  redemption  or  maturity,  and  when 
paid  will  be  entitled  to  its  paid-up  value, 
only,  at  the  time  it  became  noneontributing. 

Keinstatement.  Any  nonforfeitable  non- 
contributing  certificate  can  be  reinstated  as 


a  contributing  certificate  by  the  payment  of 
all  back  dues  and  a  reinstatement  fee  equal 
to  the  accumulated  fines :  provided,  said  cer- 
tificate will  not  be  reached  by  special  re- 
demption within  one  year,  nor  redeemed  by 
regular  redemption  in  the  month  in  which 
the  back  dues  are  paid. 

Surrender  Value.  Any  time  after  one 
year,  if  this  is  a  contributing  certificate,  the 
owner  hereof  may  make  application  for  its 
surrender  value.  If  this  certificate  is  oue 
hundred  and  twenty  months  old  or  less,  it 
will  be  paid  out  of  the  redemption  fund;  but, 
if  it  is  over  one  hundred  and  twenty  months 
old,  it  will  be  paid  out  of  the  reserve  fund 
its  proportionate  sliare  of  same,  and  the 
difference,  if  any,  from  the  redemption  fund. 
All  dues  must  be  paid  until  application  is 
reached  and  paid.  All  cash  surrenders  have 
precedence  over  all  other  redempuons. 

Special  Redemptions.  Not  fees  than  20 
per  cent  of  the  total  amount  contributed 
to  the  redemption  fund  is  applied  every 
mouth  to  redeem  in  consecutive  order  the 
lowest  numbered  certificates  in  force,  pay- 
ing for  their  surrender,  if  noneontributing, 
their  paid-up  value,  or,  if  contributing  cer- 
tificates, their  endowment  value. 

Rejjular  Redemptions.  The  company  re- 
serves the  right  to  call  in  and  pay  this  cer- 
tificate at  any  time  previous  to  its  maturity, 
by  paying  out  of  the  redemption  fund  for  its 
surrender,  if  a  contributing  certificate,  its 
endowment  value.  If  a  noneontributing 
nonforfeitable  certificate,  it  is  not  eligible  to 
the  regular  redemption.  In  no  case  are  cer- 
tificates eligible  for  redemption  until  they 
have  been  in  force  seven  months.  The  meth- 
od used  in  this  redemption  is  applied  month- 
ly, and  consists  in  paying  certificates  so 
many  numbers  apart,  and  in  paying  as  many 
of  them  as  the  regular  redemption  fund  will 
cover.  The  numbers  of  all  certificates  pre- 
viously retired  are  not  considered  in  the 
count.  The  numeral  apart  is  determined 
each  month  by  taking  a  percentage  of  the 
total  number  of  contracts  in  force.  The  per- 
centage used  shall  be  the  same  as  published 
in  the  bulletin  the  previous  month,  and  can- 
not be  altered  unless  thirty  days'  notice  has 
been  given  in  the  bulletin.  Having  deter- 
mined the  numeral,  the  count  is  begun  with 
tlie  oldest  certificate  in  force  (after  the  sur- 
render and  special  redemptions  have  been 
made  for  the  month ) ,  and  continues  through 
as  many  live  certificates  as  the  numeral  in- 
dicates; the  last  one  counted  being  the  one 
called  in  for  payment.  Proceeding  to  count 
in  like  manner  from  the  certificate  so  called 
in,  the  second  one  to  be  paid  is  reached. 
This  method  is  continued  until  the  sum  of 
all  the  values  of  the  certificates  thus  called 
in  equals  the  amount  in  the  regular  redemp- 
tion fund.  The  numeral  for  succeeding 
months  is  determined  in  the  same  way,  and 
the  count  begins  from  the  last  certificate 
called  in  and  paid  the  month  previous,     llie 


Boneil  (I.a.)  10  L.  K.  A.  60;  People  v.  Elliott 
(Mich.)  3  L.  R.  A.  403:  Yellowstone  Kit  v. 
HUte  (Ala.)  7  L.  R.  A.  590;  Ballock  v.  State 
(Md.)    8   L.    R.    A.    671:   Thornhill    v.    O'Rear 


(Ind.)  31  L.  R.  A.  835  ;  People  ex  rel.  Lawrence 
v.  Fallon  (N.  T.)  37  L.  R.  A.  227. 

And   as   to   recovery   of   proceeds   from   one 
fraudulently    obtaining    them,    see    Martin    T. 


(Ala.)    31   L.    R.  A.   792;   Lynch  v.   Rosenthal     Richardson  (Ky.)   19  L.  R.  A.  Cjp2.  ^^^i^ 
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directors  reserve  the  right  to  modify  this 
method  of  redemption  at  such  a  time  and  in 
such  a  manner  as  will,  in  their  judgment,  he 
to  the  best  interests  of  all  certificate  holders. 

Loans.  At  any  time  after  the  last  day  of 
the  twelfth  month  from  the  date  of  this  cer- 
tificate, all  monthly  instalments  due  hereon 
having  been  paid  in  full,  the  owner  may 
make  application  for  a  loan,  not  to  exceed  its 
reserve  credit.  This  certificate  will  be  ac- 
cepted as  collateral  to  a  note  for  a  loan,  and 
must  be  deposited  with  the  company.  The 
loan  may  be  made  at  the  option  only  of  the 
company,  and  from  any  of  its  loanable 
funds.  If  the  owner  fail  to  keep  this  certifi- 
cate in  force,  then,  in  default  of  s  monthly 
payment  due  hereon,  it  shall  immediately  be- 
come due  and  payable  out  of  the  regular  re- 
demption fund,  for  its  surrender  value. 
From  the  proceeds  of  said  redemption  the 
note,  with  all  interest  due  thereon,  shall 
first  be  paid.  The  remainder,  if  any,  shall  be 
paid  to  the  owner,  and  the  company  shall 
be  relieved  from  any  other  or  further  liabili- 
tY  on  this  certificate,  and  the  owner  likewise 
shall  be  relieved  from  any  further  liability 
on  this  certificate,  and  the  owner  likewise 
shall  be  relieved  from  liability  on  his  said 
note. 

Maturity.  This  certificate,  if  a  contribut- 
ing one,  will  mature  and  \vi\\  be  paid  from 
the  reserve  fund  when  the  amount  to  its 
credit  in  the  reserve  fund  equals  its  endow- 
ment value,  or,  if  a  noncontrlbuting  nonfor- 
feitable certificate,  it  will  be  paid  when  the 
amount  to  its  credit  in  the  reserve  fund 
equals  its  paid-up  value  at  the  time  it  be- 
came noncontrlbuting. 

Transfer.  Thi^  certificate  is  transfera- 
ble, but  only  on  the  books  of  the  company. 
When  a  transfer  is  desired,  fill  out  one  of 
the  assignment  blanks  on  the  back  of  this 
certificate,  with  the  name  of  the  person  to 
whom  it  is  to  be  transferred,  written  on  the 
first  line,  and  the  signature  of  the  owner  on 
the  second  line.  Then  forward  the  certifi- 
cate to  the  company  to  have  the  transfer  re- 
corded. A  fee  of  one  dollar  is  charged  for 
the  transfer  of  each  certificate,  and  the  fee 
must  accompany  the  certificate. 

Death  of  Owner.  In  the  event  of  the 
death  of  the  owner  of  this  certificate,  his  le- 
gal representatives  may,  upon  application 
^dthin  sixty  (00)  days  after  the  date  of 
death,  avail  themselves  of  any  of  the  follow- 
ing options.  All  instalments  due  hereon 
must  be  paid,  according  to  contract  until  the 
company  has  been  notified  which  option  has 
been  accepted:  (1)  Continue  the  payment 
of  monthly  dues  until  this  certificate  is  re- 
deemed or  becomes  nonforfeitable;  (2)  sur- 
render the  certificate  at  any  time  within  six 
months  from  the  date  hereof,  and  receive  in 
cash  from  the  redemption  fund  the  total 
amount  paid  hereon,  exclusive  of  the  first 
monthly  payment;  (3)  surrender  this  certifi- 
cate at  any  time  after  six  months  from  the 
date  hereof,  and,  if  a  contributing  one.  re- 
ceive in  cash  from  the  redemption  fund  its 
paid-up  value,  or,  if  a  noncontributing  cer- 
tificate, its  paid-up  value  at  the  time  it  be- 
came noncontributing.  Applications  under 
52  L.  R.  A. 


options  2  and  3  are  considered  as  surrender 
redemptions.  All  applications  are  consid- 
ered in  the  order  of  their  receipt,  and  are 
paid  out  of  a  fund  consisting,  according  to 
requirements,  of  not  more  than  16  per  cent 
of  the  total  redemption  fund  for  any  one 
month.  When  deaths  for  any  one  month  re- 
quire more  than  the  total  amount  appropri- 
ated for  this  purpose,  then  those  remaining 
unpaid  are  taken  up  in  succeeding  months 
in  their  regular  order. 

Authority  of  Agents.  No  promises,  repre- 
sentations, or  agreements  of  any  agent  or 
I  employee  not  contained  herein  shall  be  of 
I  any  binding  force  or  effect  on  the  company ; 
'  and  no  agent  or  employee  has  any  authority 
I  to  change  or  modify  in  any  manner  whatever 
I  the  terms,  regulations,  conditions,  or  provi- 
I  sions  of  this  contract. 
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In  column  1,  the  number  of  monthi  repre- 
sent the  number  of  dollars  paid  on  certificate. 
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Savings 
pany. 

General  OflSces,  Cincinnati,  Ohio. 

By  this  accumulative  endowment  certifi- 
cate does  promise  and  agree  to  pay or 

order,  upon  surrender,  redemption,  or  ma- 
turity of  this  certificate,  or,  in  the  event  of 
death,  pay  the  owner's  heirs  or  legal  repre- 
sentatives, tJie  amount  as  shown  in  the  table 
of  values  herein,  and  in  accordance  with  the 
terms  and  conditions  herein  and  the  applica- 
tion herefor,  which  are  hereby  made  a  part 
and  parcel  of  this  certificate  as  fiilly  as  if 
recited  over  tlie  signatures  hereto  attached. 

In  mtness  whereof,  the  said  Interstate 
Savings  Investment  Company  has,  by  its 
duly-authorized  ofiicers,  signed,  sesled,  and 

delivered  this  contract  this day  of , 

one  thousand  nine  hundred . 

[Seal.]       S.  A.  Stevens,  President. 
[Seal.]       Wm.  R.  Sypher,  Secretary. 

Such  certificate,  when  sold  and  issued  by 
the  company  to  the  purchaser,  has  filled  into 
it,  by  an  officer  of  the  company,  the  name  of 
the  holder,  together  with  the  date  of  the  pur- 
chase. Upon  the  inside  of  said  certificate  are 
printed  the  terms  and  conditions  atteched  to 
the  investment  certificate  as  printed  upon  ito 
outside  page  1.  Said  terms  and  conditions 
are  as  follows: 

Terms  and  Conditions. 

Premium.  The  monthly  premium  on  this 
certificate,  originally  issued  with  five  cou- 
pons, is  $1.00  on  each  coupon,  and  must  be 
paid  at  the  main  office,  or  to  a  properly  au- 
i  thorized  collector  of  the  company,  between 
the  hoars  of  9:00  A.  M.  and  5:00  P.  M.,  and 
between  the  1st  and  16th  day  of  each  month 
after  date  of  issue,  without  notice.  Premi- 
ums may  be  paid  annually,  semiannually,  or 
quarterly,  in  advance.  No  premiums  will  be 
required  or  accepted  after  the  one  hundred 
and  twentieth  monthly  premium  has  been 
paid. 

Fines.  If  the  premiums  are  not  paid  in 
accordance  with  tne  preceding  clause,  a  fine 
of  ten  cente  on  each  coupon  is  assessed ;  and, 
if  the  fine  and  delinquent  premium  is  not 
paid  by  the  25th  of  the  month  in  which  the 
premium  is  due,  the  owner  forfeits  all  pre* 
miums  paid  hereon,  to  the  several  funds  to 
which  they  have  been  apportioned;  except 
that  this  certificate  may  be  reinstated  with- 
in sixty  days  by  the  payment  of  the  premi- 
ums due  hereon,  and  reinstetement  fee  of  one 
dollar. 

Remittances.  All  remittances  made  on 
this  certificate  are  made  at  the  risk  of  the 
owner.  If  any  remittances  hereon  be  mailed 
on  the  15th  or  25th  days  of  the  month,  and 
if  the  date  of  mailing  be  verified  by  the  post- 
ofiice  stamp,  then  this  certificate  snail  not  be 
subject  to  fine  or  forfeiture.  When  the  15th 
or  25th  falls  on  Sunday  or  a  legal  holiday. 
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then  the  first  business  days,  respectively, 
thereafter  shall  be  regarded  the  same  as  the 
ir>th  and  25th  of  the  month.  No  receipt  for 
dues  is  valid  without  the  signature  of  the 
treasurer,  or  of  someone  acting  by  his  writ- 
ten authority. 

Apportionment  of  Premiums.  The  first 
six  months'  premiums  are  passed  to  the  cred- 
it of  the  reserve  and  expense  funds.  All 
subsequent  premiums,  when  paid,  are  appor- 
tioned to  a  reserve,  a  redemption,  and  ex- 
pense fund,  with  not  more  than  10  per  cent 
to  the  expense  fund,  nor  less  than  25  per  cent 
to  the  reserve  fund. 

Liability.  The  liability  on  this  certificate 
shall  be  the  reserve  credits  on  its  unretired 
coupons.  The  reserve  credit  on  this  certifi- 
cate shall  be  not  less  than  25  per  cent  of  all 
premiums  paid  on  its  unretired  coupons  and 
the  interest  earnings  thereon. 

Tontine  Fund.  The  reserve  contributions, 
from  retired  coupons  shall  constitute  the 
tontine  fund.  This  fund,  with  its  interest 
earnings,  together  with  the  reserve  fund, 
shall  be  used  to  mature  certificates. 

Surplus  Fund.  All  fines,  transfer  fees,  re- 
instatement fees,  and  interest  thereon,  shall 
constitute  the  surplus  fund. 

Redemption  Fund.  The  redemption  fund 
is  used  to  pay  surrender  values,  death 
claims,  and  endowment  values  before  the 
coupons  mature,  taking  precedence  in  the  or- 
der named. 

Surrender  Value.  At  any  time  after  one 
year  from  the  date  of  this  certificate  the 
owner  may  make  application  for  the  surren- 
der value  of  the  attached  coupons,  as  per  ta- 
ble of  values  printed  thereon,  provided  the 
monthly  premiums  have  been  paid  to  date  of 
application.  All  applications  are  consid- 
ered in  the  order  of  their  receipt,  and  paid 
out  of  the  redemption  fund,  except  after  the 
120th  month,  when  the  reserve  and  tontine 
funds  apportioned  to  the  credit  of  each  cou- 
pon can  be  used.  Should  the  redemption 
fund  for  any  month  be  insufficient  to  pay  all 
suiTcnder  values,  then  those  rem&ining  un- 
paid are  taken  up  in  succeeding  months  in 
their  regular  order.  All  premiums  must  be 
paid  until  the  application  is  reached  and 
paid. 

Death.  In  tlie  event  of  the  death  of  the 
owner  of  this  certificate,  his  legal  represen- 
tatives may,  within  sixty  days  after  death, 
luake  application  to  the  company  for  the  en- 
dowment value  at  the  time  the'  application 
is  made,  as  shown  in  the  table  printed  here- 
on. All  premiums  due  hereon  must  be  paid 
according  to.  contract  until  the  application 
has  been  made.  These  applications  are  con- 
sidered in  the  order  of  their  receipt,  and  are 
paid  out  of  the  redemption  fund  after  all 
surrender  values  have  been  paid.  Should 
the  amount  available  in  the  redemption  fund 
be  less  than  the  amount  of  death  claims,  then 
those  reniaining  unpaid  are  taken  up  in  suc- 
ceeding months  in  their  regular  order.  If 
this  certificate  has  been  transferred,  the  le- 
gal representatives  must  prove,  to  the  satis- 
faction of  the  company,  that  the  owner  was 
in  good  health  at  the  time  the  transfer  was 
made. 
52  L.  R.  A. 


Kedemptions.  The  company  reserves  the 
right  to  call  in  coupons  at  any  time  after  six 
months  from  date  of  issue,  by  paying  for 
their  surrender  from  the  redemption  fund 
their  endowment  value,  as  shown  in  the  table 
of  values  printed  hereon. 

Order  of  Payment.  Wh«i  coupons  are 
called  in  for  redemption  before  maturity,  the 
order  of  payment  shall  be  onf;  coupon  on  each 
certificate  in  consecutive  order,  beginning 
with  the  lowest-numbered  certificate,  and  re- 
verting when  the  highest-numbered  certifi- 
cate eligible  for  redemption  has  been  reached. 
The  company  reserves  the  right  at  any  time 
to  call  in  and  redeem  in  consecutive  order 
the  oldest  certificates  in  force. 

Maturity.  The  premiums,  having  been 
paid  in  full  on  attached  coupons  to  the  one 
hundred  and  twentieth  month,  inclusive, 
shall  render  said  coupons  eligible  to  mature; 
and  they  will  be  paid  out  of  the  reserve  and 
tontine  funds  when  the  proportionate  share 
each  coupon  has  to  its  credit  in  these  funds 
equals  (^192.00)  one  hundred  and  ninety- 
two  dollars. 

Loans.  At  any  time  after  the  last  day  of 
the  twelfth  month  from  the  date  of  this  cer- 
tificate, all  monthlv  premiums  due  hereon 
having  been  paid  m  full,  the  owner  may 
make  application  for  a  loan,  not  to  exceed 
its  liability.  This  certificate  will  be  accept- 
ed as  collateral  to  a  note  for  the  loan,  and 
must  be  deposited  with  the  company.  The 
loan  may  be  made  at  the  option  only  of  the 
company,  and  from  any  of  its  loanable  funds. 
If  the  owner  fail  to  keep  this  certificate  in 
force,  then,  in  default  of  a  monthly  premium 
due  thereon,  it  shall  immediately  become 
due  and  payable  out  of  the  redemption  fund 
for  its  surrender  value.  From  the  proceeds 
of  said  redemption,  the  note,  with  all  inter- 
est due  thereon,  shall  first  be  paid;  the  re- 
mainder, if  any,  shall  be  paid  to  the  owner ; 
and  the  company  shall  be  relieved  from  any 
other  or  further  liability  on  this  certificate, 
and  the  owner  likewise  shall  be  relieved  from 
liability  on  his  said  note. 

Transfer.  This  certificate  is  transferable, 
but  only  on  the  books  of  the  company,  and  a 
fee  of  $2.00  is  charged.  When  a  transfer  is 
desired,  fill  out  one  of  the  assignment  blanks 
on  the  back  of  this  certificate,  witli  the  name 
of  the  person  to  whom  it  is  to  be  transferred 
-^Titten  on  the  first  line,  and  the  signature 
of  the  owner  on  the  second  line.  Then  for- 
ward the  certificate,  together  with  the  fee,  to 
the  company,  to  have  the  transfer  recorded. 

Authority  of  Agents.  No  promises,  repre- 
sentations, or  agreements  of  any  agent  or 
employee  not  contained  herein  shall  be  of 
any  binding  force  or  effect  on  the  company ; 
and  no  agent  or  employee  has  authority  to 
change  or  modify  in  any  manner  whatever, 
the  terms,  regulations,  conditions,  or  provi- 
sions of  this  contract. 

Loss.  In  case  this  certificate  is  lost,  the 
owner  may  have  a  duplicate  issued  by  mak- 
ing an  affidavit  upon  a  blank  furnished  by 
the  company,  and  the  payment  of  a  fee  of  one 
dollar. 
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{Mtrt  of  the  terms  and  conditions  what  is 
called  a  "Table  of  Values,"  which  indicates 
the  value  of  such  certificates  upon  the  re- 
spective months  of  the  existence  of  the  cer- 
tificate, in  which  said  table  there  is  no  death 
benefit  or  paid-up  value;  the  death  benefit 
being  the  endowment  value,  and  there  is  no 
paid-up  value.  Said  table  of  value  is  as  fol- 
lows: 
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9  41 

69 

52  70 

92  81 

10 

10  60 

70 

53  80 

94  50 

11 

11  61 

71 

54  00 

96  21 

12 

♦  "6*66 

12  72 

72 

56  00 

97  92 

13 

6  55 

13  85 

78 

57  10 

99  65 

14 

7  10 

14  98 

74 

58  25 

101  38 

15 

7  77 

16  13 

75 

59  85 

103  13 

16 

8  30 

17  28 

76 

60  50 

104  88 

17 

8  90 

18  45 

77 

61  65 

106  66 

18 

ft  50 

19  62 

78 

62  85 

108  42 

19 

10  10 

20  81 

79 

64  00 

110  21 

20 

10  75 

22  00 

80 

65  20 

112  00 

21 

11  35 

23  21 

81 

66  35 

113  81 

22 

12  00 

24  42 

82 

67  55 

115  62 

23 

12  65 

25  65 

83 

68  80 

117  45 

24 

13  35 

26  88 

84 

70  00 

119  28 

25 

14  00 

28  13 

85 

71  20 

121  13 

26 

14  70 

29  381 

86 

72  45 

122  98 

27 

15  35 

30  65 

87 

73  70 

124  85 

28 

16  05 

31  92 

88 

74  95 

126  72 

29 

16  80 

33  21 

89 

76  20 

128  61 

30 

17  50 

34  50 

90 

77  50 

130  50 

31 

18  20 

35  81 

91 

78  80 

132  41 

32 

18  95 

37  12 

92 

80  05 

134  32 

33 

19  70 

38  45 

93 

81  35 

136  25 

34 

20  45 

39  78 

94 

82  70 

138  18 

2.5 

21  20 

41  13 

95 

84  00 

140  13 

36 

22  00 

42  48 

96 

85  35 

142  08 

37 

22  80 

43  85 

97 

86  65 

144  05 

38 

23  55 

45  22 

98 

88  00 

146  02 

39 

24  35 

46  61 

99 

89  35 

148  01 

40 

25  20 

48  00 

100 

90  75 

150  00 

41 

26  00 

49  41 

101 

92  10 

152  01 

42 

26  85 

50  82 

102 

93  50 

154  05 

43 

27  65 

52  25 

103 

94  90 

156  05 

44 

28  50 

53  68 

104 

96  30 

158  08 

45 

20  35 

55  13 

105 

97  70 

160  13 

40 

30  25 

56  58 

106 

99  15 

1G2  18 

47 

31  10 

58  05 

107 

100  n.-i 

164  26 

48 

32  00 

59  52 

108 

102  00 

166  32 

49 

32  90 

61  01 

109 

103  45 

168  41 

50 

33  80 

62  50 

110 

104  90 

170  50 

51 

34  70 

64  01 

111 

106  35 

171  61 

52 

35  65 

65  52 

112 

107  85 

174  72 

53 

36  55 

67  05 

113 

109  35 

176  85 

54 

37  50 

68  58 

114 

110  85 

178  98 

55 

38  45 

70  13 

115 

112  35 

181  13 

56 

39  40 

71  68 

116 

113  85 

183  28 

57 

40  35 

73  26 

117 

115  35 

185  45 

58 

41  35 

74  82 

118 

116  90 

187  62 

59 

42  35 

76  41 

119 

118  45 

189  81 

60 

43  35 

78  00 

120 

120  00 

192  00 

Attached  to  the  certificate  are  printed  five 
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coupons.  A,  B,  C,  D,  and  E,  respectively, 
which  said  coupons  are  as  follows: 


Certificate   No.  Series    B 

This  Coupon  will  be  called  in  and 
paid  by  the 
INTERSTATE  SAVINGS  INVEST- 
MENT COMPANY.  I 
In  accordance  with  the  Terms  and 
Conditions,  and  for  an  amount  as  set 
forth  in  the  Table  of  Values  printed 
on  attached  Certificate. 

VOID  ly  DKTACHED.     

Certificate   No.  Series   B 

This  Coupon  will  be  called  in  and 

rid  by  the 
SAVINGS  INVEST- 
MENT COMPANY, 
In  accordance  with  the  Terms  and 
Conditions,  and  for  an  amount  as  set 
forth  m  the  Table  of  Values  printed 
on  attached  Certificate. 

VOID  IF  DETACHED. 

Certificate   No.  Series   B 

This  Coupon  will  be  called  in  and 

paid  by  the 
INTERSTATE     SAVINGS     INVEST 

MENT    COMPANY, 
In   accordance   with   the   Terms   and 
Conditions,  and  for  an  amount  as  set 
forth  In  the  Table  of  Values  printed 
on  attached  Certificate. 

VOID  IP  DETACHED. 


COUPON 
E 


Certlilcate    No.  Series   B 

This  Coupon  will  be  called  in  and 
paid  by  the 
INTERSTATE     SAVINGS     INVEST- 
MENT   COMPANY, 
In   accordance   with   the  Terms   and 
Conditions,  and  for  an  amount  as  set 
forth  In  the  Table  of  Values  printed 
on  attached  Certificate. 

VOID  .IF  DETACHED. 


Certificate    No.  Series    B 

This  Coupon  will  be  called  In  and 
I>ald  by  the 
INTERSTATE     SAVINGS     INVEST- 
MENT   COMPANY, 
In   accordance   with   the   Terms   and 
Conditions,  and  for  an  amount  as  set 
forth  in  the  Table  of  Values  printed 
an  attached  Certificate. 

VOID  IF  DETACHED. 


COUPON 

D 


COUPON 

C 


COUPON 

B 


COUPON 

A 


Series  C. 


No. 


The    Interstate  Savings    Investment    Com- 
pany. 

General  Offices,  Cincinnati,  Ohio. 

By  this  accumulative  endowment  certifi- 
cate does  promise  and  agree  to  pay  to 

or  order,  subject  to  the  terms  and  conditions 
herein,  and  m  the  application  herefor  con- 
tained, at  or  before  maturity  of  this  certifi- 
cate, an  amount  e<jual  to  all  the  payments 
made  on  said  certificate,  together  with  in- 
terest thereon  at  the  rate  of  six  (6%)  per 
cent  per  annum,  and 'in  addition  thereto  a 
share  of  tlie  net  surplus  earnings  of  said 
company  to  said  certificate,  apportioned  pro 
rata,  not  to  exceed  the  amooints  as  shown  in 
the  schedule  of  values  herein  contained. 

In  witness  whereof,  the  said  Interstate 
Savings  Investment  Company  has,  by  its  du- 
ly-autnorized  oflicers,  signed,  sealed,  and  de- 
livered this  contract  this day  of , 

one  thousand  nine  hundred . 

[Seal.]  ,  President. 

[Seal.]  ,  Secretary. 

Such  certificate,  when  sold  and  issued  by 
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the  company  to  the  purchaser,  has  filled  into 
it,  by  on  officer  of  the  company,  the  name 
of  the  holder,  together  with  the  date  of  the 
purchase.  Upon  the  inside  of  said  certifi- 
cate are  printed  the  terms  and  conditions  at- 
tached to  the  investment  certificate,  as  print- 
ed upon  its  outside  page  1.  Said  terms  and 
conditions  are  as  follows: 

Terms  and  Conditions. 

Premiums.  This  accumulative  endow- 
ment certificate  is  issued  in  consideration  of 
the  promise  and  written  agreement  in  the 
application  of  the  purchaser  hereof  to  pay  a 
monthly  premium  of  one  dollar  until  120  of 
such  monthly  premiums  shall  be  paid.  Such 
monthly  premiums  must  be  paid  at  the  main 
olBce,  or  to  a  properly  authorized  collector 
of  the  company,  between  the  hours  of  9:00 
A.  M.  and  5:00  P.  M.,  on  the  first  day  of  each 
month  after  date  of  issue,  without  notice: 
provided,  however,  that,  if  the  first  day  of 
the  month  falls  upon  a  Sunday  or  a  legal 
holiday,  said  premiums  are  due  between  said 
hours  on  the  first  legal  day  thereafter.  Pre- 
miums may  be  paid  annually,  semiannually, 
or  quarterly,  in  advance. 

Fines.  If  said  premiums  are  not  paid 
by  6  P.  M.,  on  the  15th  day  of  the  month,  a 
fine  of  10  cents  will  be  assessed.  If  all  de- 
linquent premiums  and  fines  assessed  hereon 
are  not  paid  at  or  before  5  P.  M.,  on  the  25th 
day  of  the  month  in  which  they  are  due, 
this  certificate  shall  be  deemed  to  be  lapsed, 
and  will  not  be  eligible  to  participate  in  the 
redemption  for  the  month  for  which  the  pre- 
mium is  in  default,  and  all  premiums  paid 
hereon  shall  be  forfeited  to  the  funds,  re- 
spectively, to  which  they  have  been  appor- 
tioned: provided,  however,  this  certificate 
may  be  reinstated  within  sixty  days,  by  the 
payment  of  the  premiums  due  hereon,  and 
a  reinstatement  fee  of  twenty-five  cents. 

Ilemittances.  All  remittances  made  on 
this  certificate  are  made  at  the  risk  of  the 
owner.  If  any  remittances  hereon  be  mailed 
on  the  15th  or  25tli  days  of  the  month  in 
which  they  are  due,  and  if  the  date  of  mail- 
ing be  verified  by  the  post-office  stamp,  then 
this  certificate  shall  not  be  subject  to  a  fine 
or  forfeiture.  When  the  15th  or  25th  falls 
on  a  Sunday  or  a  legal  holiday,  then  the 
first  business  days,  respectively,  thereafter 
shall  be  regarded  the  same  as  the  15th  and 
25th  of  the  month.  NO  receipt  for  premiimis 
is  valid  without  the  signature  of  the  treas- 
urer, or  of  some  one  acting  by  his  written 
authority. 

Apportionment  of  Premiums.  The  first 
six  months'  premiums  are  passed  to  the  cred- 
it of  the  reserve  and  expense  funds :  provid- 
ed, that  not  less  than  twenty-five  per  cent 
thereof  shall  be  passed  to  the  credit  of  the 
reserve  fund.  All  subsequent  premiums  are 
apportioned  to  the  reserve,  the  redemption, 
and  the  expense  funds,  as  follows:  Not  less 
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than  25  per  cent,  and  sueb.  greater  per  cent 
as  shall  be  necessary  to  provide  for  the  pay- 
ment of  this  certificate  at  maturity,  to  re- 
serve; not  more  than  10  per  cent,  to  ex- 
pense; the  balance  to  redemption. 

Reserve  and  Tontine  Funds.  The  reserve 
contributions  on  unretired  certificates  shall 
constitute  the  reserve  fund.  The  reserve- 
contributions  on  retired  certificates  shall 
constitute  the  tontine  fund.  The  tontine 
fund  and  reserve  fund,  together  with  their 
interest  earnings,  shall  be  used  to  retire  ma- 
tured certificates. 

Redemption  Fund.  The  redemption  fund 
shall  be  used — First,  to  retire  certificates  at 
cash-surreuder  value;  second,  to  retire  cer- 
tificates at  death-surrender  values;  and,, 
third,  to  redeem  certificates  at  the  redemp- 
tion value,  before  maturity. 

Surplus  Fund.  All  fines,  transfer  fees,  re- 
instatement fees,  and  interest  earnings 
thereon  sliall  constitute  the  surplus  fund. 
Said  fund  shall  be  used,  in  the  discretion  of 
the  board  of  directors,  for  the  uses  and  pur- 
poses of  the  business  of  the  company. 

Classes.  Certificates  are  issued  in  monthly 
classes,  designated  by  the  name  of  the  month 
and  year  of  their  issue.  The  reserve  and 
tontine  funds  created  by  each  class  are  ap- 
portioned, respectively,  to  such  class.  When, 
by  reason  of  the  retirement  of  all  of  the 
certificates  belonging  to  a  class,  the  reserve 
fund  of  that  class  has  been  passed  to  the 
credit  of  the  tontine  fund  of  that  class,  such 
tontine  fund  shall  be  apportioned  to  the 
tontine  funds  of  all  the  classes  having  cer- 
tificates unretired,  upon  the  basis  of  the 
number  of  reserve  contributions  made  by  the 
classes  respectively.  Such  distribution  to 
be  made  only  on  December  31st  of  each  year. 

Liability.  The  company's  liability  on  this 
certificate  shall  be  the  amount  of  the  resen-c 
credits,  together  with  interest  earnin^.n 
thereon,  and,  in  addition,  its  proportionate 
share  of  the  tontine  fund,  including  interest 
earned  thereon,  belonging  to  its  class. 

Nonforfeitable.  The  monthly  premiumsi 
on  this  certificate,  having  been  paid  in  full 
to  and  including  the  thirty-sixth  month  from 
the  date  of  issuance  hereof,  shall  render  it 
nonforfeitable.  Should  the  payment  of  pre- 
miums hereon  be  continued  after  it  has  be- 
come nonforfeitable,  it  shall  become  a  con- 
tributing nonforfeitable  certificate,  and  when 
redeemed  shall  be  entitled  to  its  redemption 
value.  Should  the  payment  of  premiums  be 
discontinued  at  any  time  after  the  thirty- 
sixth  month,  it  shall  be  considered  a  non- 
contributing  nonforfeitable  certificate,  and  it 
will  not  be  eligible  for  the  cash-surrender 
privilege  or  for  redemption,  but  must  be  held 
to  be  paid  at  maturity,  and  when  paid  will 
be  entitled  only  to  its  guaranty  value  at  the 
time  it  became  noncontributing.  Any  non- 
contributing  nonforfeitable  certificate  may 
be  reiuBtated  as  a  contributing  one  by  the 
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payment  of  all  back  premiums  and  a  rein- 
statement fee  equal  to  the  accumulated 
fines:  provided,  said  certificate  is  not  to  be 
paid  by  the  consecutive  order  of  payment  or 
maturity  within  one  year,  nor  redeemed  in 
the  month  in  which  the  back  premiums  are 
paid. 

Surrender  Value.  At  any  time  after  one 
year  from  the  date  of  this  certificate,  pro- 
vided all  premiums  have  been  paid  in  ac- 
cordance with  the  terms  hereof,  the  owner 
may  make  application  for  its  cash-surrender 
value.  Said  value  shall  be  the  guaranteed 
cash-surrender  value,  as  per  the  table  of 
values  set  forth  herein.  Apnlications  will 
be  paid,  in  the  order  in  which  they  are  re- 
ceived, out  of  the  redemption  fund,  except 
after  120  premiums  have  been  paid,  at  which 
time  the  reserve  and  tontine  funds  to  the 
amount  of  the  liability  of  this  certificate 
may  be  used.  All  premiums  must  be  paid 
until  the  application  is  reached  and  paia,  or 
until  120  premiums  have  been  paid. 

Death.  In  the  event  of  death  of  the  orig- 
inal owner  of  this  certificate,  his  l^al  rep- 
resentatives may  avail  themselves  of  the 
following  options:  (1)  Continue  the  per- 
formance of  this  contract  in  the  stead  of 
said  certificate  owner,  without  the  payment 
of  transfer  fee;  (2)  at  any  time  within  sixty 
days  after  death,  make  application,  in  form 
required  by  the  company,  for  the  death-sur- 
render value  of  this  certificate,  which  shall 
be  the  total  amount  of  premiums  paid  hereon 
at  the  time  said  application  is  made.  This 
option  may  be  taken  advantage  of  by  the 
legal  representatives  of  the  original  pur- 
chaser hereof  only,  and  upon  not  to  exceed 
fifty  certificates.  All  premiums  due  hereon 
must  be  paid  according  to  this  contract  un- 
til such  application  has  been  made.  Appli- 
cations will  be  paid,  in  order  of  their  receipt, 
out  of  the  redemption  fund,  after  all  cash- 
surrender  values  have  been  paid.  If  the 
amount  available  in  anv  month  to  pay  all 
death  claims  be  insufficient,  then  those  un- 
paid are  taken  up  in  succeeding  months  in 
their  regular  order. 

Redemption.  The  company  reserves  the 
right  to  call  in  this  certificate  for  redemption 
at  any  time  after  six  monthly  premiums 
shall  be  paid  hereon,  and  before  maturity. 

Maturity.  The  120  premiums,  having 
been  paid  in  full  on  this  certificate,  shall 
render  said  certificate  fully  paid  and  eligible 
to  mature;  and  it  will  be  paid  immediately 
out  of  the  reserve  and  tontine  funds,  if  the 
apportionate  share  to  its  credit  in  said 
funds,  with  the  interest  accumulations  there- 
on, equals  the  total  amount  of  payments 
hereon,  together  with  interest  at  the  rate  of 
6  per  cent  per  annum;  otherwise,  when  the 
apportionate  share  to  its  credit  in  said  fund, 
with  the  interest  accumulations  thereon, 
equals  the  total  amount  of  the  payments 
hereon,  together  with  interest  at  the  Vate  of 
6  per  cent  per  annum:  provided,  however, 
that  such  date  of  payment  shall  not  be  later 
than  the  time  when  the  sum  of  all  premiums 
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paid  hereon,  less  not  to  exceed  10  per  cent 
thereof  deducted  for  expenses,  if  said  sum 
had  been  invested  at  the  current  rate  of  in- 
terest, compounded  semiannually,  would 
equal  the  total  amount  of  the  premiums  paid 
hereon,  together  with  interest  at  the  rate  of 
6  per  cent  per  annum.  If  this  certificate 
be  a  noncontributing  nonforfeitable  one,  it 
will  be  eligible  to  mature  at  any  time  after 
one  hundred  and  twenty  months,  when  the 
amount  to  its  credit  in  the  reserve  and  ton- 
tine funds  equals  the  guaranteed  value  at 
the  time  it  became  noncontributing. 

Loans.  At  any  time  after  the  last  day  of 
the  twelfth  month  from  the  date  of  this  cer- 
tificate, all  monthly  premiums  due  hereon 
having  been  paid  in  full,  the  owner  may 
make  application  for  a  loan,  not  to  exceed 
its  liability,  on  December  31st  preceding. 
This  certificate  will  be  accepted  as  collateral 
to  a  note  for  the  loan,  and  must  be  deposited 
with  the  company.  The  loan  may  be  made 
ouly  at  the  option  of  the  company,  and  from 
any  of  its  loanable  funds.  If  the  owner  fail 
to  keep  this  certificate  in  force,  then,  in  de- 
fault of  a  monthly  premium  due  hereon,  it 
shall  immediately  become  due  and  payable 
out  of  the  redemption  fund,  for  its  surren- 
der value.  From  the  proceeds  of  said  re- 
demption, the  note,  with  all  interest  due 
thereon,  shall  first  be  paid ;  the  remainder,  if 
any,  shall  be  paid  to  the  owner;  and  the 
company  shall  be  relieved  from  any  other  or 
further  liability  on  this  certificate,  and  the 
owner  likewise  shall  be  relieved  from  lia- 
bility on  his  said  loan  and  note. 

Transfer.  This  certificate  is  transferable, 
but  only  on  the  books  of  the  company,  and 
a  fee  of  $1.00  is  charged.  When  a  transfer 
is  desired,  fill  out  one  of  the  assignment 
blanks  on  the  back  of  this  certificate,  with 
the  name  of  the  person  to  whom  it  is  to  be 
transferred  written  on  the  first  line,  and  the 
signature  of  the  owner  on  the  second  line, 
l^hen  forward  the  certificate,  together  with 
the  fee,  to  the  company,  to  have  the  trans- 
fer recorded. 

IjOss.  In  case  this  certificate  is  lost  or 
destroyed,  the  owner  may  have  a  duplicate- 
issued  by  making  an  affidavit  upon  a  blank 
furnished  by  the  company,  and  the  payment 
of  a  fee  of  one  dollar. 

Authority  of  Agents.  No  promises,  rep- 
resentations, or  agreements  of  any  officer, 
agent,  or  employee  not  contained  herein 
shall  be  of  any  binding  force  or  effect  on  the 
company;  and  no  officer,  agent,  or  employee 
has  any  authority  to  change  or  modify  in 
any  manner  whatever  the  terms,  regulations, 
conditions,  or  provisions  of  this  contract. 

There  is  likewise  printed  into  and  as  a 
part  of  the  terms  and  conditions  what  is 
called  a  ''table  of  values,"  which  indicates 
the  value  of  such  certificate  upon  the  respec- 
tive months  of  the  existence  of  the  certifi- 
cate, there  being — First,  the  guaranteed  val- 
ue; second,  the  estimated  maximum  endow- 
ment value;  and,  third,  the  cash-surrender 
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value  of  such  certificate, 
ues  is  as  follows: 


Said  table  of  val- 


TABLE  OF  VAXUES. 


c 

is 

^ 

s 

e  OD 

1 

c 

K 

S 

g 

< 

£. 

a 
0 

p 

Or- 

** 

? 

r*  ' 

1 

2 

3 

4 
6 

e 

7 

♦  "i'io 

i  *7*36' 

8 

8  14 
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9  18 

9  49 

10 

10  22 

10  60 

11 

11  27 

11  72 

12 

12  33 

12  85 

*i"6 '66 

13 

33  39 

14  00 

6  55 

14 

14  45 

15  15 

7  10 

15 

15  52 

16  32 

7  70 

16 

16  60 

17  51 

8  30 

17 

17  68 

18  70 

8  90 

18 

18  76 

19  91 

9  50 

19 

19  85 
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In    column    1,    the   number   of   months   also 
represents  the  number  of  dollars. 

Series  D.  No. . 

The  Interstate  Savings  Investment  Com- 
pany. 

General  OflRces,  Cincinnati,  Ohio. 

By  this  accumulative  endowment  certifi- 
cate does  promise  and  agree  to  pay  to 

or  order,  subject  to  the  terms  and  conditions 
herein,  and  in  the  application  herefor  con> 
tainc<l,  at  or  before  maturity  of  the  coupons 
hereto  attached,  an  amount  equal  to  all  the 
payments  made  on  said  coupons,  respec- 
tively, together  with  interest  thereon  at  the 
rate  of  four  ( 4  %  )  per  cent  per  annum,  and 
in  addition  thereto  a  share  of  the  net  surplus 
earnings  of  said  company  to  said  coupons  ap- 
portioned pro  rata,  respectively,  not  to  ex 
ceed  the  amounts  as  shown  in  the  schedule  of 
values  herein  contained. 

In   witness   whereof,   the  said   Interstate 
Savings    Invcbtment    Company  has,  by    its 
duly-authorized  officers,  signed,  sealed,  and 
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<leUvered  this  contract  this day  of , 

ODe  thousand  nine  hundred . 

[Seal.]  ,  President. 

[Seal.]  ,  Secretary. 

Such  certificate,  when  sold  and  issued  by 
the  companpj'  to  the  purchaser,  has  filled  into 
it,  by  an  officer  of  the  oouipany,  the  name  of 
the  holder,  together  with  the  date  of  the  pur- 
chase. Upon  the  inside  of  said  certificate 
Are  printed  the  terms  and  conditions  at- 
tached to  the  investinent  certificate,  as 
printed  upon  its  outside  page  1.  Said  terms 
4ind  conditions  are  as  follows: 

Terms  and  Conditions. 

Premiums.  This  accumulative  endowment 
certificate,  with  five  coupons  attached,  is  is- 
sued in  consideration  of  the  promise  and 
written  a^eement  in  the  application  of  the 
purchaser  hereof  to  pay  a  monthly  premium 
of  $1.00  per  coupon  on  each  coupon  attached 
hereto,  until  120  of  such  monthly  premiums 
shall  be  paid :  provided,  however,  tiiat  when 
any  of  said  coupons  are  redeemed,  or  other- 
wise retired,  monthly  premiums  on  such  cou- 
pons shall  then  cease.  Such  monthly  pre- 
miums must  be  paid  at  the  main  office,  or  to 
a  properly  authorized  collector  of  the  com- 
pany, between  the  hours  of  $9:00  a.  m.  and 
5:00  P.  M.  on  the  first  day  of  each  month 
after  date  of  issue,  without  notice:  provided, 
however,  if  the  first  day  of  the  month  falls 
upon  a  Sunday  or  a  legal  holiday,  said  pre- 
miums are  due  between  said  hours  on  the 
first  legal  day  thereafter.  Premiums  may 
be  paid  annually,  semiannually,  or  quar- 
terly, in  advance. 

Fines.  If  said  premiums  are  not  paid  by 
5  P.  M.  on  the  16th  day  of  the  month,  a  fine 
of  10  cents  per  coupon  will  be  assessed.  If 
all  delinquent  premiums  and  fines  assessed 
on  the  coupons  hereon  are  not  paid  at  or 
before  5  p.  m.  on  the  25th  day  of  the  month 
in  which  they  are  due,  this  certificate  shall 
be  deemed  to  be  lapsed,  and  will  not  be  eli- 
gible to  participate  in  the  redemption  for 
the  month  for  which  the  premium  is  in  de- 
fault, and  all  premiums  paid  hereon  shall  be 
forfeited  to  the  funds,  respectively,  to  which 
they  have  been  apportioned:  provided,  how- 
ever, this  certificate  may  be  reinstated  with- 
in sixty  days,  by  the  payment  of  the  premi- 
ums due  hereon  and  a  reinstatement  fee  of 
one  dollar. 

Remittances.  All  remittances  made  on 
this  certificate  are  made  at  the  risk  of  the 
owner.  If  any  remittances  hereon  be  mailed 
on  the  loth  or  25th  daj^s  of  the  month  in 
which  they  are  due,  and  if  the  date  of  mail- 
ing be  verified  by  the  postofiice  stamp,  then 
this  certificate  shall  not  be  subject  to  a  fine 
or  forfeiture.  When  the  15th  or  26th  falls 
on  a  Sunday  or  a  legal  holiday,  then  the  first 
business  days,  respectively,  thereafter  shall 
be  regarded  the  same  as  the  16th  and  25th 
of  the  month.  No  receipt  for  premiums  is 
valid  without  the  signature  of  the  treasurer, 
or  of  some  one  acting  by  his  written  author- 
ity. 

Apportionment  of  Premiums.  The  first 
•ix  months'  premiums  are  passed  to  the 
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credit  of  the  reserve  and  expense  funds :  pro- 
vided, that  not  less  than  25  per  cent  thereof 
shall  be  passed  to  the  credit  of  the  reserve 
fund.  All  subsequent  premiums  are  appor- 
tioned to  the  reserve,  the  redemption,  and 
the  expense  funds,  as  follows :  Not  less  than 
25  per  cent,  and  such  greater  per  cent  as 
shall  be  necessary  to  provide  for  the  pay- 
ment of  the  coupons  hereto  attached  at  ma- 
turity, to  reserve;  not  more  than  ten  per 
cent,  to  expense:  the  balance,  to  redemption. 

Reserve  and  Tontine  Funds.  The  reserve 
contributions  on  unretired  coupons  shall  con- 
stitute the  reserve  fund.  The  reserve  con- 
tributions on  retired  coupons  shall  consti- 
tute the  tontine  fund.  Ihe  tontine  fund 
and  reserve  fund,  together  with  their  inter- 
est earnings,  shall  be  used  to  retire  matured 
coupons. 

Redemption  Fund.  The  redemption  fund 
shall  be  used — First,  to  retire  coupons  at 
cash-surrender  values ;  second,  to  retire  cou- 
pons at  death-surrender  values;  and,  third, 
to  redeem  coupons  in  accordance  with  the 
method  of  redemption  hereinafter  set  forth. 

Surplus  Fund.  All  fines,  transfer  fees,  re- 
instatement fees,  and  interest  earnings 
thereon  shall  constitute  the  surplus  fund. 
Said  fund  shall  be  used,  in  the  discretion  of 
the  board  of  directors,  for  the  uses  and  pur- 
poses of  the  business  of  the  company. 

Classes.  Certificates  are  issued  in  monthly 
classes,  designated  by  the  name  of  the  month 
and  year  of  their  issue.  The  reserve  and 
tontine  funds  created  by  each  class  are  ap- 
portioned, respectively,  to  such  class.  When, 
by  reason  of  the  retirement  of  all  of  the  cou- 
pons belonging  to  a  class,  the  reserve  fund  of 
that  class  has  been  passed  to  the  credit  of 
the  tontine  fund  of  that  class,  such  tontine 
fund  shall  be  apportioned  to  the  tontine 
funds  of  all  t^e  classes  having  coupons  un- 
retired, upon  the  basis  of  the  numlier  of  re- 
serve contributions  made  by  the  classes,  re- 
spectively. Such  distribution  to  be  made 
only  on  Deceml>er  Slst  of  each  year. 

Liability.  The  company's  liability  on  this 
certificate  shall  be  the  amount  of  the  reserve 
credits,  together  with  interest  earnings  there- 
on, on  its  unretired  coupons,  and,  in  addi- 
tion, based  upon  the  number  of  its  unretired 
coupons,  its  proportionate  share  of  the  ton- 
tine fund,  including  interest  earned  thereon, 
•belonging  to  its  class.  • 

Nonforfeitable.  The  monthly  premiums 
on  coupons  attached  to  this  certificate,  hav- 
ing been  paid  in  full  to  and  including  the 
thirty-aixth  month  from  the  date  of  issuance 
hereof,  shall  render  it  nonforfeitable.  Should 
the  paj-nnent  of  premiums  hereon  be  contin- 
ued after  it  has  become  nonforfeitable,  it 
shall  become  a  contributing  nonforfeitable 
certificate,  and  the  coupons,  when  redeemed, 
shall  be  entitled  to  their  redemption  value. 
Should  the  payment  of  premiums  be  discon- 
tinued at  any  time  after  the  thirty-sixth 
month,  it  shall  be  considered  a  noncontrib- 
uting  nonforfeitable  certificate,  and  the  cou- 
pons will  not  be  eligible  for  the  cash-sur- 
render privilege  or  for  redemption,  but  must 
be  held  to  be  paid  at  maturity,  and  when 
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paid  will  be  entitled  only  to  the  amount  paid 
in  premiums  on  attached  coupons. 

Surrender  Value.  At  any  time  after  one 
year  from  the  date  of  this  certificate,  pro- 
vided all  premiums  have  been  paid  in  ac- 
cordance with  the  terms  hereof,  the  owner 
may  make  application  for  the  cash-surren- 
der value  of  the  attached  coupons.  Said 
value  shall  be  the  guaranteed  cash-surrender 
valne,  as  per  the  table  of  values  set  forth 
herein.  Applications  will  be  paid,  in  the  or- 
der in  which  tJiey  are  received,  out  of  the  re- 
demption fund,  except  after  120  premiums 
have  been  paid,  at  which  time  the  reserve 
and  tontine  funds  to  tlie  amount  of  the  lia- 
bility of  this  certificate  may  be  used.  All 
premiums  must  be  paid  until  the  application 
is  reached  and  paid,  or  until  120  premiiuns 
have  been  paid. 

Death.  In  the  event  of  death  of  the  origi- 
nal owner  of  this  certificate,  his  legal  rep- 
resentatives may  avail  themselves  of  the  fol- 
lowing'options:  (1)  Continue  the  perform- 
ance of  this  contract  in  the  stead  of  said  de- 
ceased certificate  owner,  without  the  pay- 
ment of  transfer  fee;  (2)  at  any  time  with- 
in sixty  days  after  death,  make  application, 
in  form  requii-ed  by  the  company,  for  the 
denth-surrender  value  of  this  certificate, 
which  shall  be  the  total  amount  of  premiums 
paid  on  its  unretired  coupons  at  the  time 
said  application  ie  made.  This  option  may 
be  taken  advantage  of  by  the  l^gal  represen- 
tatives of  the  original  purchaser  hereof 
only,  and  upon  not  to  exceed  fifty  coupons. 
Air  premiums  due  hereon  must  be  paid  ac- 
cording to  this  contract  imtil  such  applica- 
tion hn-B  been  made.  Applications  will  be 
Said,  in  order  of  their  receipt,  out  of  the  re- 
emption  fund,  after  all  cash-surrender  val- 
ues have  been  paid.  If  the  amount  availa- 
ble in  any  month  to  pay  all  death  claims 
be  ineuUlcient,  then  those  unpaid  are  taken 
up  in  <iuooeeding  months  in  their  regular  or- 
der. 

Redemption.  The  company  reserves  ihc 
right  to  call  in  for  redemption  any  or  all  of 
the  coupons  attached  to  this  certificate  at 
any  time  after  six  monthly  premiums  shall 
be  paid  thereon,  and  before  maturity.  When 
coupons  are  called  in  for  redemption  before 
maturity,  tlie  order  of  payment  shall  be  one 
coupon  on  each  certificate,  in  consecutive 
order,  beginniijg  with  the  lowest-numbered 
certificate  and  reverting  when  the  highest-* 
numbered  certificate  eligible  for  redemption 
has  been  reached.  The  company  reserves 
the  right  at  any  time  to  call  in  and  redeem, 
in  consecutive  order,  the  oldest  certificates 
ill  force. 

Maturity.  The  120  premiumB,  having 
been  paid  in  full  on  the  attached  coupons, 
shall  render  said  coupons  fully  paid  and  eli- 
gible to  mature,  and  they  will  be  paid  imme- 
diately out  of  the  reserve  and  tontine  funds, 
if  the  apportionate  share  to  the  credit  of 
each  coupon  in  said  funds,  with  the  interest 
accumulations  thereon,  equals  the  total 
amount  of  the  payments  on  such  coupons,  to- 
gether with  interest  at  the  rate  of  4  per  cent 
per  annum;  otherwise,  when  the  apportion- 
ate share  to  the  credit  of  each  coupon  in 
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said  fund,  with  the  interest  accumulationa 
thereon,  equals  the  total  amount  of  the  pay- 
ments on  such  coupons,  together  with  inter- 
est at  the  rate  of  4  per  cent  per  annum :  pro- 
vided, however,  that  such  date  of  payment 
shall  not  be  later  than  the  time  when  the 
sum  of  all  of  the  premiums  paid  on  the  unre- 
tired coupons  hereon,  less  not  to  exceed  10^ 
per  cent  thereof  deducted  for  expenses,  if 
said  sum  hud  been  invested  at  the  current 
rate  of  interest,  compounded  semiannually^ 
would  e^ual  Uie  total  amount  of  the  premi- 
ums paid  on  such  unretired  coupons,  to- 
gether with  interest  at  the  rate  of  4  per  cent 
per  annum.  If  this  certificate  be  a  noncon- 
tributiug  nonforfeitable  one,  the  coupons  at- 
tached hereto  will  be  eligible  to  mature  at 
any  time  after  one  hundred  and  twenty 
months,  when  the  amoimt  to  their  credit  in 
the  reserve  and  tontine  funds  equals  the 
amount  paid  as  premiums  thereon. 

Loans.  At  any  time  after  the  last  day  of 
the  twelfth  month  from  the  date  of  this  cer- 
tificate, all  monthly  premiums  due  hereon 
having  been  paid  in  full,  the  owner  may 
make  application  for  a  loan,  not  to  exceed 
its  lisubility  on  December  31st  preceding. 
This  certificate  will  be  accepted  as  collateral 
to  a  note  for  the  loan,  and  must  be  depos- 
ited with  the  company.  The  loan  may  be 
made  only  at  the  option  of  the  company,  and 
from  any  of  its  loanable  funds.  If  the  own- 
er fail  to  keep  this  certificate  in  force,  then, 
in  default  of  a  monthly  premium  due  hereon^ 
it  shall  immediately  become  due  and  pay- 
able out  of  the  redemption  fimd,  for  its  sur- 
render value.  From  the  proceeds  of  said  re- 
demption, the  note,  with  all  interest  due 
thereon,  shall  first  be  paid.  The  remainder, 
if  any,  shall  be  paid  to  the  owner,  and  the 
company  shall  be  relieved  from  any  other  or 
further  liability  on  this  certificate,  and  the 
owner  likewise  shall  be  relieved  from  liabil- 
ity on  his  said  loan  and  note. 

Transfer.  This  certificate  is  transferable, 
but  only  on  the  books  of  the  company,  and  a 
fee  of  $2.00  is  charged.  When  a  transfer  is 
deenred,  fill  out  one  of  the  assignment  blanks 
on  the  back  of  this  certificate,  vnth  the  name 
of  the  person  to  whom  it  is  to  be  transferred 
written  on  tlie  first  line,  and  the  signature 
of  the  owner  on  the  second  line.  Then  for- 
ward the  certificate,  together  with  the  fee, 
to  the  company,  to  have  the  transfer  re> 
corded. 

Loss.  In  case  this  certificate  is  lost  or 
destroyed,  the  owner  may  have  a  duplicate 
issued  by  making  an  affidavit-  upon  a  blank 
furnished  by  the  company,  and  the  payment 
of  a  fee  of  one  dollar. 

Authority  of  Agents.  No  promises,  repre- 
sentations, or  agreements  of  any  officer, 
agent,  or  employee  not  contained  herein 
shall  be  of  any  binding  force  or  efifect  on  the 
company;  and  no  officer,  agent,  or  employee 
has  any  authority  to  change  or  modify  in 
any  manner  whatever  the  terms,  regula- 
tions, conditions,  or  provisions  of  this  con- 
tract. 

There  is  likewise  printed  into  and  as  a 
part  of  the  terms  and  conditions  what  is 
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called  a  "table  of  yalues,"  which  indicates 
the  value  of  such  certificates  upon  the  re- 
spective months  of  the  existence  of  the  cer- 
tificate, in  which  said  table  there  is  no  death 
benefit  or  paid-up  value;  the  death  benefit 
being  the  endo^^ment  value,  and  there  is  no 
paid-up  value.  Said  table  of  values  is  as 
follows: 

TABLES  OF  VALUES  FOR  BACH  COUPON. 
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45 
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46 
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47 
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31  10 

48 
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49 
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50 
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51 
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58 
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54 
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55 

59  96 

68  28 
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Attached  to  the  certificate  are  printed  five 
coupons,  A,  B,  C,  D,  and  E,  respectively, 
which  said  coupons  are  as  follows : 


Certificate  No.  Series  D 

This  Coupon  will  be  called  in  and 

paid  by  the 
INTERSTATE     SAVINGS     INVEST 
MENT    COMPANY, 


In  accordance  with  the  Terms  and 
Conditions  set  forth  In  the  attached 
Certificate. 

VOID  IP  DETACHED. 


Certificate  No.  Series  D 

This  Coupon  will  be  called  in  and 

paid  by  the 
INTERSTATE     SAVINGS     INVEST- 
MENT   COMI»ANY, 


In  accordance  with  the  Terms  and 
Conditions  set  forth  In  the  attached 
Certificate. 

VOID  IP   DETACHED. 


Certificate  No.  Series  D 

This  Coupon  will  be  called  in  and 

paid  by  the 

INTERSTATE     SAVINGS     INVEST- 

MENT    COMPANY. 

In  accordance  with  the  Terms  and 
Conditions  set  forth  In  the  attached 
Certifies  te. 

VOID  IP  DETACHED. 


Certificate  No.  Series  D 

This  Coupon  will  be  called  in  and 
paid  by  the 
INTERSTATE     SAV1N(;S     INVEST- 
MENT   COMPANY, 


In  accordance  with  the  Terms  and 
Conditions  set  forth  In  the  attached 
Certificate. 

VOID   IF  DETACHED. 


Certificate  No.  Series  D 

This  Coupon  will  be  called  in  and 
paid  by  the 
INTERSTATE     SAVIN(;S     INVEST- 
MENT   COMPANY, 


In  accordance  with  the  Terms  and 
Conditions  set  forth  In  the  attached 
Ceriilioate. 

VOID  IF  DETACHED. 


COUPON 

£ 


COUPON 

D 


COUPON 

C 


COUPON 

B 


COUPON 

A 


Messrs.  Jolm  M.  Sheets,  Attorney  Gen- 
eral, J.  E.  Todd,  and  SmltH  W.  Bennett, 

for  plaintiff: 

The  business  of  the  defendant,  as  disclosed 
by  the  pleadings,  is  essentially  a  lottery  and 
a  fraud,  and  as  such  is  inhibited  both  by 
the  Constitution  and  the  statutes  of  Ohio. 

Ohio  Const,  art.  15,  §  6:  Rev.  Stat.  §  6931. 

If  the  bald  proposition  should  be  placed 
before  the  public  by  this  company  that  it 
won  Id  receive  the  money  of  those  who  de- 
sired to  invest,  and,  after  subjecting  the 
amount  received  to  an  expense  charge  of 
fifteen  per  cent,  would  return  the  balance  to 
those  from  whom  it  was  received,  it  would 
excite  only  derision.  Yet,  that  is  practical- 
ly what  the  defendant  proposes  to  do;  and 
the  only  reasons  that  enable  it  to  find  pur- 
chasers for  its  "certificates"  are:  (1)  This 
proposition  is  skilfully  covered  up  in  a  mass 
of  terms  and  conditions ;  and  ( 2 )  The  money 
is  to  be  returned  to  the  certificate  holders  in 
such  a  manner  as  will  enable  some  to  ob- 
tain more  than  they  have  invested;  their 
gain  necessarily  entailing  a  corresponding 
loss  upon  others  who  are  less  fortunate. 

Tlie  business  of  the  defendant  contains  all 
the  essential  elements  of  a  lottery,  viz. :  ( 1 ) 
A  consideration  paid  by  the  certificate  hold- 
er, or  something  put  at  hazard:  (2)  an  un- 
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equal  distribution  of  profits,  or  a  gift,  d<»a- 
tion,  or  prize;  and  (3)  the  use  of  a  scheme 
of  chance  to  control  the  distribution  of  the 
prizes. 

McLaughlin  v.  National  Mut,  Bond  d 
Invest.  Co.  64  Fed.  908;  Re  National 
Indemnity  A  E.  Co.  142  Pa.  460,  21  AtL 
879;  Bruaa*  Appeal,  65  Pa.  294;  United 
States  V.  McDonald,  59  Fed.  663;  Homer  v. 
United  States,  147  U.  S.  449,  37  L.  ed.  237, 
13  Sup.  Ct.  Rep.  409 ;  MacDonald  v.  United 
States,  12  C.  C.  A.  339,  24  U.  S.  App.  25,  63 
Fed.  426 ;  United  States  v.  Durland,  66  Fed. 
408;  United  States  v.  Wallis,  58  Fed.  942; 
Handle  v.  State,  42  Tex.  585;  People  v. 
Elliott,  74  Mich.  264,  3  L,  R.  A.  405,  41  N. 
W.  916;  Mcljanahan  v.  Mott,  73  Hun,  131, 
25  N.  Y.  Supp.  892;  Bishop,  Stetutory 
Crimes,  S  956. 

Messrs.  Swins,  Cnahins,  A  Morse  also 
for  plaintiff. 

Messrs.  Charles  W.  Baker,  lUohaol  6^ 
Helnts,  and  Dwisht  Harrison,  for  de- 
fendant : 

The  defendant  company  is  in  no  sense  a 
lottery. 

13  Am.  &  Eng.  Enc.  Law,  p.  1164;  Bell 
V.  State,  5  Sneed,  507;  Bishop,  Statutory 
Crimes,  2d  ed.  §  952. 

There  is  no  element  of  chance  in  the  busi- 
ness of  the  company.  There  is  no  prize  in 
the  business  of  the  company.  There  is  no 
such  thing  as  a  certificate  holder  risk- 
ing any  sum  of  money,  that  is,  risking  the 
loss  of  any  sum  of  money  whatsoever  or 
part  of  any  sum,  in  order  to  gain  a  prize  or 
larger  sum. 

How  can  that  be  said  to  be  a  lottery  that 
has  no  element  of  chance  in  it  at  all,  that 
returns  to  every  man  his  money  with  inter- 
est, and  together  with  a  share  of  profits 
absolutely  equal,  as  compared  with  every 
other  certificate  holder. 

Ilorner  v.  United  States,  147  U.  S.  449, 
37  L.  ed.  237,  13  Sup.  Ct.  Rep.  409;  United 
States  V.  Zeislcr,  30  Fed.  499;  Kohn  v. 
Koehler,  96  N.  Y.  302,  48  Am.  Rep.  628: 
Koehler  v.  Sanders,  122  N.  Y.  65,  9  L.  R.  A. 
570,  25  y.  E.  235;  Ex  parte  Shohert,  70 
Cal.  632,  11  Pac.  786;  Union  Invest.  Asso. 
V.  Liitz,  50  111.  App.  176;  State  ex  reL 
Walker  v.  Talbot,  123  Mo.  69,  27  S.  W.  366. 

The  principle  underlying  the  plan  of  de- 
fendant's business  is  entirely  similar  to  ton- 
tine insurance. 

It  has  been  repeatedly  held  in  America 
that  the  tontine  principle  and  its  application 
are  not  illegal. 

Uh^man  v.  New  York  L.  Ins.  Co.  109  N. 
Y.  421,  17  N.  E.  363:  Avery  v.  EquitaUe 
Life  A.ssiir.  Soc.  117  N.  Y.  451,  23  N.  E.  3; 
Simoiisi  V.  New  York  L.  Ins.  Co.  38  Hun, 
309;  Fuller  v.  Knapp,  24  Fed.  100;  Tabor's 
Three  Systems  of  Life  Insurance,  pp.  42- 
46;  26  Am.  &  Eng.  Enc.  Law,  p.  58:  Schrih- 
er  V.  Rapp.  5  Watts,  351,  30  Am.  Dec.  327. 

Messrs.  Dyer,  Williams,  A  Stonlfer 
for  A.  W.  Dorbert,  a  debenture  holder. 

Davis,  J.,  delivered  the  opinion  of  the 

court: 
The  attorney  general  makea  his  contention 
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for  ousting  the  defendant  from  the  privilege 
of  doing  business  in  Ohio  on  the  provisions 
of  certain  contracts  or  debentures,  denomi- 
nated by  the  defendant  company  "accumula- 
tive endowment  certificates,''  distinguished 
as  series  A,  series  B,  series  C,  and  series  D. 
It  is  claimed  that  the  defendant  has  misused 
its  corporate  franchises  and  privileges  in  is- 
suing these  debentures,  because  they  are,  up- 
on the  face  of  them,  in  contravention  of  law, 
It  is  insisted  on  the  part  of  the  relator  that 
some,  at  least,  of  these  debentures  are  vi- 
tiated by  containing  elements  of  chance  and 
prize,  so  as  to  constitute  a  lottery  scheme, 
and  that  all  of  thein  are  calculated  to  deceive 
and  defraud  an  unsuspecting  public.  The 
question  here  is  not  whether  the  promoters 
of  the  defendant  company  have  intentionally 
devised  a  scheme  to  mislead  and  defraud, 
but  whether  that  is  the  effect  of  it.  The 
promoters  and  the  investors  may  be  self- 
deluded  or  satisfied  to  take  the  chances  of- 
fered, but  that  does  not  alter  the  chaxacter 
of  the  scheme.  If  the  company  is  misusing 
its  corporate  privileges  in  such  a  way  as  to 
be  a  public  abuse,  the  writ  must  issue,  re- 
gardless of  the  intent.  Nor  are  we  now 
called  upon  to  draw  the  line  of  demarkation 
between  such  insurance  and  investment 
methods  as  have  been  approved  by  the  law 
and  the  schemes  now  under  consideration. 
We  are  not  considering  life  insurance  meth- 
ods,— tontine  or  other, — building  and  loan 
associations,  or  investment  companies  in 
general.  We  are  only  concerned  with  the 
question  whether  the  methods  of  this  com- 
pany are  lawful  or  not.  In  this  connection 
we  recur  to  the  averment  in  the  answer  to 
the  effect  that  the  defendant  has  literally 
complied  with  the  requirements  of  an  act  of 
the  legislature  of  Ohio  "to  regulate  certifi- 
cate bond  and  investment  companies,  part- 
nerships and  associations,  other  than  build- 
ing and  loan  companies,  and  to  regulate  in- 
vestment guaranty  companies,  partnerships 
and  associations  doing  business  on  the  serv- 
ice dividend  plan,  and  to  protect  holders  of 
their  certificates,  deibentures  and  securities," 
and  that  the  defendant  has  received  from 
the  secretary  of  state  the  certificates  author- 
ized by  tiiat  act.  If  this  averment  was  in- 
serted in  the  answer  with  the  understand- 
ing that  compliance  with  the  statute  referred 
to  legalized  the  financial  schemes  now  under 
consideration,  it  is  based  on  an  erroneous 
theory*.  The  legislature  is  presumed  to  have 
coiiteiuplated  that  a  corporation  thus  au- 
thorized to  do  business  in  this  state  would 
exercise  ita  franchises  within  chartered  lim- 
its, and  in  a  manner  not  injurious  to  the 
public.  Leslie  v.  Loiilla/rd,  110  N.  Y.  631, 
1  L.  R.  A.  456,  18  N.  E.  363;  People  v.  Xorth 
Ricer  8ugar-Ref.  Co.  121  N.  Y.  582,  9  L.  R. 
A.  33,  24  N.  E.  834.  This  law  was  enacted 
expressly  to  r^ulate  bond  and  investment 
companies,  and  to  protect  the  holders  of 
their  certificates.  The  legislature  could  not, 
and  did  not  assume  to,  exercise  judicial  pow- 
er, by  declaring  that  acts  or  contracts  of  ! 
such  companies  which  are  inherently  immor- 
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al  and  prejudicial  to  the  public  welfare  or 
unconstitutional  should  be  lawful.  Nor  did 
the  legislature  undertake  to  declare  public 
policy  in  regard  to  bond  and  investment  com- 
panies, furUier  than  that  they  should  be  reg- 
ulated, and  that  the  holder?  of  their  securi- 
ties should  be  in  some  measure  protected.  It 
would  serve  no  good  purpose  to  detail  the 
processes  by  which  we  have  reached  our  con- 
clusions after  having  carefully  considered  all 
of  the  elaborate  arguments  which  have  been 
submitted. 

An  inspection  of  the  different  classes  of 
"accumulative  endowment  certificates*  is- 
sued by  the  defendant  discloses  that  in  none 
of  them  does  a  certificate  absolutely  and  cer- 
tainly mature  within  any  fixed  and  definite 
period;  yet  the  certificates  are  all  so  drawn 
as  to  create  the  expectation,  and  to  make 
it  appear,  that  they  will  mature  in  a  period 
of  one  hundred  and  twenty  months.  With 
all  the  light  which  Me  have  received  from 
counsel  and  other  sources,  we  have  been  una- 
ble to  persuade  ourselves  that  the  credit  to 
any  of  these  classcb  of  certificates  in  the  re- 
serve fund,  or  in  the  reserve  and  tontine 
funds,  will  equal  the  endowment  value  with- 
in the  stipulated  periods,  without  the  aid  of 
lapses  or  the  apportiomiient  of  funds  derived 
from  new  business.  Indeed,  it  is  almost  self- 
evident  that  with  75  or  80  per  cent  of  the 
premiums  received  consumed  in  expenses 
and  monthly  redemptions,  the  reserve  cred- 
its could  not  equal  the  endowment  value  in 
several  times  the  periods  stipulated.  In 
other  words,  20  or  25  per  cent  of  the  premi- 
ums, with  its  interest  earnings,  alone  and 
unaided  by  lapses  or  the  appropriation  of 
money  from  premiums  received  for  new 
business,  will  not  sufiiciently  accumulate  to 
equal  the  represented  endowment  value  in 
the  stipulated  periods.  A  little  calculation 
applied  to  the  representations  in  any  of 
these  tables  of  values  will  demonstrate  this 
proposition.  If  this  deficiency  in  the  re- 
serve should  be  made  up  by  appropriating 
premiums  received  on  new  business,  it  is  ob- 
vious that  in  redeeming  the  old  obligations 
new  and  greater  ones  are  created,  making 
the  possibility  of  ultimate  redemption  of  all 
the  obligations  still  more  problematical. 
But,  if  tiie  deficiency  should  be  made  up  by 
lapses  or  foi-feitures,  it  is  equally  clear  that 
the  lapses  must  be  very  numerous, — so  nu- 
merous, in  fact,  as  to  eventually  destroy  the 
credit  of  the  company  and  bring  ruin  upon 
it.  A  scheme  which  can  succeed  only  by 
lapses  is  manifestly  a  scheme  which  will  en- 
rich some  at  the  expense  of  others  who  era- 
bark  in  the  same  enterprise.  It  holds  out 
the  inducement  that  those  who  may  be 
strong  enough  to  survive  will  find  their  prof- 
it in  the  weakness,  the  misfortunes,  and  the 
discouragements  which  cause  a  larger  num- 
ber of  their  associates  to  fall  by  the  way. 
Moreover,  since  the  salvation  of  the  com- 
pany depends  on  these  lapses,  it  necessarily 
tends  to  encourage  and  produce  them.  True 
enough,  all  of  these  certificates  are  nonfor- 
feitable after  36  monthly  paym^ts^but  that 
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only  signifies  that  a  larger  number  must  fail 
in  the  first  three  years,  or  that  the  whole 
Boheme  must  fail;  for  the  vice  of  the  plan 
is  not  tJiat  some  may  fail,  but  that  many 
must  fail,  in  order  that  all  continuing  cer- 
tificates shall  mature.  Formerly  the  profits 
from  this  source  to  life  iiusui-ance  companies 
were  understood  to  be  very  large,  and,  pub- 
lic attention  being  drawn  to  it,  in  many  of 
the  states  laws  regulating  the  nonforfeiture 
of  policies  were  enacted;  and  such  has  been 
the  force  of  public  opinion,  and  public  policy 
as  expressed  in  these  statutes,  that  it  is  be- 
lieved that  no  standard  company  can  be 
found  which  counts  upon  lapses  as  a  neces- 
sary element  in  determining  its  ability  to 
carry  out  its  contracts,  and  all  such  com- 
panies so  calculate  as  to  carry  out  their 
contracts  even  should  no  lapses  occur,  ex- 
cept, perhaps,  in  some  forms  of  tontine  in- 
surance. Indeed,  there  is  no  fixed  rate  or 
percentage  of  lapses  which  can  be  used  as 
a  basis  of  calculation.  The  percentage  of 
lapses  varies  with  different  companies,  and 
at  different  times  with  the  same  company. 
Shall  this  fallacious  and  uncertain  element, 
which  has  thus  been  in  so  large  a  measure 
eliminated  from  legitimate .  business  meth- 
ods, be  encouraged  to  reappear  and  to  delude 
the  inexperienced  and  the  unwary?  We 
cannot  conceive  it  to  be  our  duty  to  lend 
such  encouragement. 

But  wherein  is  the  chief  attraction  held 
out  to  the  public  by  the  defendant?  In  se- 
ries A  the  certificates,  or,  rather,  some  of 
them,  are  liable  to  be  matured  fortuitously 
at  periods  more  or  less  extended  from  the 
time  of  their  issue.  This  is  done  by  taking 
a  percentage  of  the  total  number  of  con- 
tracts in  force  each  month.  This  percen- 
tage it  must  be  observed,  will  be  as  variable 
and  uncertain  as  the  contingencies  of  busi- 
ness will  make  it.  The  nun.eral  being  thus 
determined,  the  certificates  are  arbitrarily 
matured  by  beginning  the  count  "with  the 
oldest  certificate  in  force  (after  the  surren- 
der and  special  redemptions  have  been  made 
for  the  month),  and  continued  through  as 
many  live  certificates  as  the  numeral  indi- 
cates; the  last  one  counted  being  the  one 
called  in  for  payment.  Proceeding  to  count 
in  like  manner  from  the  certificates  so  called 
in,  the  second  one  to  be  paid  is  reached.  This 
method  is  continued  until  the  sum  of  all  the 
valuefl  of  the  certificates  thus  called  in 
equals  the  amount  in  the  regular  redemption 
62  L.  R.  A. 


t  fund."  Turning  now  to  the  table  of  values 
!  in  series  A,  we  find  that,  if  a  certificate  is 
I  so  redeemed  at  the  end  of  twelve  months,  the 
j  holder  will  receive  $4  more  than  he  has  paid ; 
that  is,  (50%  per  cent  per  annum  simple  in- 
terest on  his  investment  for  an  average  of 
six  montlis.  If  a  certificate  should  be  re- 
deemed at  the  end  of  twenty-four  months, 
the  holder's  profit  would  still  be  66%  per 
cent  per  annum  upon  his  investment  for  an 
average  of  twelve  months.  If  a  certificate 
should  be  redeemed  at  the  end  of  thirty-six 
months,  the  holder's  profit  would  still  be 
60%  per  cent  per  annum  upon  his  invest- 
ment for  an  average  of  eighteen  months. 
From  this  point,  the  point  at  which  the  cer- 
tificates become  nonforfeitable,  the  percent- 
age of  profit  decreases  until  at  the  one  hun- 
dred and  twentieth  month  it  'has  gone  down 
to  20  per  cent  per  annum  simple  interest  on 
an  investment  of  $120  for  an  average  of  five 
years.  The  rate  of  profit  being  unequal,  the 
prize  in  this  scheme  is  a  large  profit  and 
quick  return  to  the  fortunate  holder  of  a 
certificate  selected  for  redemption,  and  the 
gaming  chance  is  that  his  certificate  will  be 
called  in  for  early  redemption  by  the  "nu- 
meral apart**  system  of  selection.  Yet  in 
face  of  all  this  counsel  ask:  "How  can  a 
scheme  be  a  lottery  in  which  there  are  no 
blanks,  and  all  investors  for  the  payment 
of  the  same  sums  receive  t^e  same  prize?'* 
The  blanks  are  all  the  numbers  included  in 
the  extent  of  the  "numeral  apart,"  except 
the  last  one,  which  draws  a  prize,  and  the 
prize  is  pointed  out  above.  Our  conclusion 
is  that  series  A  is  a  lottery  and  unlawful, 
and  that  none  of  the  schemes  of  defendant, 
as  shown  in  certificates  of  series  A,  B,  C, 
and  D,  will  legitimately  "finance  out''  as  rep- 
resented. It  follows  that  the  demurrer  to 
the  answer  should  be  sustained,  and  that  the 
prayer  of  the  relator  should  be  granted.  It 
should  be  added,  as  the  opinion  of  the  whole 
court,  that  it  is  the  duty  of  the  state  treas- 
urer to  hold  and  distribute  the  fund  deposit- 
ed with  him  in  trust  for  the  holders  of  the 
debentures  in  this  state  according  to  the 
amount  that  may  be  found  due  to  each  one. 
Judgment  of  ouster. 

Mlnaliall,  Ch.  J.,  and  Spear,  Burket, 
and  TXrilllama,  JJ.,  concur. 

Rehea/ring  denied. 
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William  F.  SMITH,  ReapU, 

V. 

Alouzo  E.  SMITH,  Appt, 
(163  N.  Y.  168.) 

•  A  aiilllcleiit  foundation  to  adnilt 
plalittilPii  ncconnt  booka  to  pro-FO  n 
•laim  is  laid  by  eyidence  that  plaintiff  per- 
■onally  dellyered  nearly  all  the  items  covered 
by  the  account,  that  his  wife  kept  his  books, 
that  the  entries  were  correctly  made,  and  that 
third  persons  had  settled  their  accounts  in 
accordance  with  the  books,  belieylng  in  plain- 
tiff's honesty,  and  because  the  accounts  ren- 
dered agreed  with  such  persons  own  memo- 
randa of  the  items. 

i.  Lievlslatlve  remoiral  of  tlto  dlsanal- 
illcation  of  a  partr  as  a  witness  does  not 


depriTe  him  of  the  right  to  introduce  his 
books  of  account  in  evidence. 
8.  Tlfto  clerk,  irhose  absence  la  neces- 
sary to  render  account  books  admis- 
sible in  evidence,  is  one  who  has  something 
to  do  with,  and  has  knowledge  generally  of, 
the  business  of  his  employer,  and  who  would 
be  enabled  to  testify  upon  the  subject  of  the 
goods  sold. 

(May  15,  1000.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirming 
a  judgment  entered  in  the  office  of  the  clerk 
of  the  County  of  Suffolk  upon  a  decision  of 
a  referee  in  favor  of  plaintiff  in  an  action 


Nptb. — A  party's  hooks  of  account  as  evidenoe 
in  his  own  favor. 

L  General    doctrines    independent    of,   and 
under,  statutes, 

a.  Entries  made  by  the  party  himself, 

1.  Rule  in  England  and  Canada, 

2.  American  common-law  rule 

(a)  Statements  of  rules. 

(b)  Illustrations. 
8.  Rules  under  statutes. 

(a)  Statements  of  rules. 

(b)  Miscellaneoue    illustrative 
cases. 

(c)  Special  statutes, 

(d)  Rule  in  Louisiana. 

(e)  Rule  in  Maryland. 

b.  Entries  by  party  who  has  since  de- 

ceased. 

1.  Rule  at  common  law. 

2.  Rule  under  statutes. 

c.  Entries  by  party  who  has  since  be- 

come  insane. 

d.  Entries  in  partnership  books  by  ab- 

sent or  deceased  partner. 
€.  Entries  made  by  bookkeeper. 
1,  Rule  at  common  law. 

(a)   Where  the    bookkeeper   is 
accessible. 
Where  the   bookkeeper  is 

not  accessible. 
Where   the   bookkeeper  is 

insane. 
Where  the  bookkeeper    is 
dead. 
2.  Rule  under  statutes. 

f.  Effect  of  statute  making  party  com- 

petent  witness  for  self. 

g.  Effect    of    statute  prohibiting  party 

from  testifying. 
h.  Effect  of  statute  of  limitations. 
1.  Effect  of  amount  in  controversy. 
II.  RuU   where  party  keeps  a  clerk. 

a.  Generally. 

b.  Who  are  clerks. 
III.  Form  and  requisites  generally, 

a.  Form  and  construction  of  books, 

1.  Generally. 

2.  Sheets  of  paper, 

3.  Notched  stick. 

4.  Shingle. 

b.  Form  of  entry. 

1.  Generally. 

2.  Pencil  entries, 

3.  Use  of  abbreviations  and  hiero- 

glyphics. 
■  e.  Alterations  and  erasures, 
1.  Generally. 
62  L.  R.  A.  35 


(b) 
(c) 
(d) 


III.   c.— continued. 

2.  Right  to  explain. 

d.  Mutilations. 

e.  Interlineations. 

f.  Omission  to  afflw  price. 

g.  Omission  to  state  quantity,  weight, 
etc, 

IV.  Entries  original  or  transferred, 

a.  General  rule, 

b.  Entries  transferred  from  memoranda,- 

1.  Generally. 

2.  Entries  partly  original  and  part- 
ly transferred. 

8.  Memoranda      made      by      third 

persons, 
4.  Time  for  making  transfer, 

c.  Ledgers. 

1.  Generally. 

2.  Use  as  secondary  evidence. 
8.  Original  entries  in  ledger  form. 

d.  Balaneee, 
y.  Time  for  making  the  entries. 

a.  General  rule, 

b.  Entries  in  usual  course  of  business. 

e.  Entries     made     before    transactions 
closed, 

d.  Entries  completed  when  transactions 
closed, 

e.  Entries  made  aU  at  one  time. 

f.  Undated  entries. 

g.  Lump  charges. 
Regularity  <u  to  course  of  business. 

a.  General  rule. 

b.  Where  book  contains  but  one  entry 
or  set  of  entries, 

c.  Entries  relating  to  party's  business. 
Entries  showing  intent  to  charge. 
Authentication  and  correctness  of  books 

and  entries. 

a.  General  rules  as  to  necessity. 

b.  Oath  of  the  party  himself. 

c.  Proof  by  customers. 

d.  Miscellaneous  cases. 

e.  Entries  made  by  bookkeeper. 

1.  Verification  generally. 

2.  Miscellaneous  instances. 
IX.  Knowledfje  of  the  person  making  the  ei»- 

tries. 

a.  General  rule. 

b.  Entries  made  on  information  verified 
by  informant. 

X.  Effect  of  exhibition  of  books  to,  and  ad- 
mission  of  correctness   by,   the  peison 
charged. 
XI.  Use  of  whole  book  after  use  of  part, 

a.  When    introduced    by    the    adverse 
party. 


VI. 


VII 
VIIL 
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brought  to  recover  a  balance  of  account  due 
for  coal  and  fish  furnished  by  plaintiff  to  de- 
fendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Tltomaa  Toung,  for  appellant: 

Books  of  account  are  cleany  evidence 
which  is  manufactured  by  the  party,  and  for 
his  own  convenience  and  interest.  They 
have,  therefore,  always  been  received  in  evi- 
dence with  caution.,  and  subject  to  several 
important  qualifications. 

3  Wait,  Law  &  Pr.  (Justices'  Court)  p. 
500. 

Such  book  can  be  received  as  evidence,  if 
the  owner  of  the  book  proves  the  following 
facts:  (1)  That  the  party  had  no  clerk; 
(2)  that  some  of  the  articles  charged  had 
been  delivered ;  ( 3 )  that  the  books  produced 
are  the  account  books  of  the  party;  (4) 
he  must  prove  that  he  keeps  fair  and  honest 
accounts,  and  this  proof  must  be  made  by 


those  persons  who  have  dealt  with  him  and 
have  settled  from  those  books. 

Vo8hurg  v.  Thayer,  12  Johns.  461; 
Dooley  v.  Moan,  57  Hun,  535,  11  N.  Y. 
Supp.  239;  McGoldrick  v.  Traphagen,  88  N, 
Y.  334. 

The  plaintiff  failed  utterly  to  comply 
with  the  rule  as  above  stated  as  to  the  pre- 
liminary proof. 

The  introduction  of  the  said  books  of  ac- 
count ought  not  to  be  sufitained,  and  can- 
not be  sustained,  upon  the  rules  of  evidence 
applicable  to  "original  memoranda." 

The  fact  that  the  writings  in  questioik 
were  original  entries  did  not  excuse  com- 
pliance with  the  rules  applicable  to  the  in- 
troduction of  books  of  account. 

Mr.  Timothy  M.  Gvlfling,  for  respond* 
ent: 

The  requirement  that'  it  must  be  shown- 


XI.— continued. 

b.  When  introduced  by  the  party  htm- 
aelf. 
XII.  Books  produced  on  notice. 

a.  Effect  of  inepeotion  only. 

b.  Effect  of  introduction. 

XIII.  Production   of   all    booke   pertaining    to 

trantactUme. 
XIY.  Paea  book». 

a.  General  rules, 
h.  Bank  paea  books. 
XV.  Secondary  evidence  of  contents  of  absent 
books. 
a.  Oral  evidence  generally, 
h.  Copies  and  transcripts. 

1.  Where  the  originals  are  lost  or 

destroyed. 

2.  Where  the  originals  are  beyond 

jurisdiction  of  court. 
8.  Original  must  be  properly  kept. 

4.  Correctness   of   copy. 

5.  Rule   under     Pennsylvania    affi- 

davit of  defense  law. 
XVI.  Province  of  court  and  jury. 

a.  Preliminary  question  for  the  court. 

b.  Effect  of  failure  to  object  at  trial. 

c.  Rulings  on  offers  and  objections. 

d.  Appellate  review. 

e.  Questions  for  the  jury, 

I.  General  doctrines  independent  of,  and  under, 
statutes. 

a.  Entries  made  by   the  party  himself, 

1.  Rule  in  England  and  Canada. 

Blackstone  in  his  Commentaries,  Vol.  III.  p. 
S68.  says  that  *'book8  of  accoant,  or  shop  bookB, 
are  not  allowed,  of  themselves,  to  be  given  In 
evidence  for  the  owner  ;  but  a  servant  who  made 
the  entry  may  have  recourse  to  them  to  refresh 
his  memory;  and  if  such  servant  (who  was  ac- 
customed to  make  those  entries)  be  dead,  and 
his  hand  be  proved,  the  book  may  be  read  In 
evidence.*' 

And  in  Lefebure  v.  Worden,  2  Ves.  Sr.  54, 
Lord  Hardwlcke  said :  "It  must  be  admitted 
that,  by  the  rules  of  evidence,  no  entry  in  a 
man's  own  books,  by  himself,  can  be  evidence 
for  himself  to  prove  his  demand.  So  far  the 
courts  of  Justice  have  gone  (and  that  was  go- 
ing a  good  way.  and  perhaps  broke  in  upon 
the  original  strict  rules  of  evidence)  that  where 
there  was  such  evidence  by  a  servant  known 
In  transacting  the  business,  as  in  a  goldsmith's 
shop  by  a  cashier  or  bookkeeper,  such  eutry, 
62  L.  R.  A. 


supported  on  the  oath  of  that  servant,  that  he 
used  to  make  entries  from  time  to  time,  and 
that  he  made  them  truly,  has  been  read.  Furth- 
er, where  that  servant,  agent,  or  bookkeeper 
has  been  dead,  if  there  is  proof  that  he  was 
the  servant  or  agent  usually  employed  in  such 
business,  was  intrusted  to  make  such  entries  by 
his  master,  that  it  was  the  course  of  trade ;  on 
proof  that  he  was  dead,  and  that  It  was  hia 
handwriting,  such  entry  has  been  read  (which^ 
was  Sir  Biby  liake's  Case),  and  that  was  go- 
Ing  a  great  way ;  for  there  it  might  be  objected, 
that  such  entry  was  the  same  as  if  made  by  the- 
master  himself;  yet,  by  reason  of  the  difficulty 
of  making  proof  in  cases  of  this  kind,  the  court 
has  gone  so  far.  There  is  no  case,  where  an 
entry  by  the  party  himself  has  been  admitted 
to  be  read,  because  it  was  merely  his  own  dec- 
laration, unless  Wilkinson  v.  Hern  (of  which 
LLord  Hardwlcke  said]  he  could  not  find  he  had 
taken  any  note  which  might  be  from  its  being 
heard  on  exceptions,  on  which  seldom  anything- 
arose  as  matter  of  precedent)  ;  but  it  was  read 
there  on  a  different  ground,  vis. —  as  evidence 
to  show  the  discharge  or  application  of  the 
money  by  the  person  making  the  payment ;  for 
it  was  a  general  payment,  and  the  fact  of  pay- 
ment not  disputed." 

So,  in  Brooke  v.  City  Bank,  1  Lower  Can. 
Rep.  112,  it  was  said,  with  reference  .to  hooka 
of  account,  that  It  is  plain  that  entries  in  the 
books  do  not  constitute  evidence  In  favor  of 
those  who  make  them.  That  is  the  rule  of  the 
English  law  ;  and  though  a  somewhat  different 
doctrine  is  to  be  found  in  the  French  books, 
where  it  is  said  by  Pothler  ^nd  other  writers 
that  the  books  of  a  trader  regularly  kept  should 
be  received  as  a  presumptioh  in  his  favor,  that 
is  a  doctrine  which  must  be  received  with  great 
caution,  and  one  which  the  court  In  that  case 
did  not  feel  inclined  to  extend. 

This  case  also  holds  that  the  books  of  a 
bank  are  not  evidence  m  its  favor  to  prove- 
payments  made  by  it  on  account  of  a  depositor. 

But  in  Ellis  V.  Cowne,  2  Car.  &  K.  719,  It 
was  said  that  books  kept  openly  In  a  shop, 
and  to  which  the  shopmen  have  access,  and  In 
which  entries  are  originally  made,  or  even  into 
which  Items  are  copied  from  other  books,  have 
been  admitted  as  evidence,  although  they  are 
written  by  the  party  to  the  action. 

An  English  statute  (16  &  16  Vict.  chap.  86, 
§  54)  provides  that  in  any  case  where  any 
account  is  required  to  be  taken  it  shall  be  law- 
ful for  the  court,  where  it  shall  think  fit  so- 
to  do,  to  direct  that  In  taking  the  accounts  the 
books   of   account   in   which    the  accounts   re- 
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that  the  party  keeps  fair  and  honest  ac- 
counts was  fully  met. 

Beatty  v.  Clark,  44  Hun,  127;  MoOoldrick 
r.  Traphagen,  88  N.  Y.  337. 

It  is  apparent  from  the  evidence  that  the 
plaintiff  had  no  clerk  within  the  meaning 
of  the  rule  excluding  books  of  account  of  a 
party  who  employs  a  clerk. 

Rexford  v.  Comstock,  3  N.  Y.  Supp.  876; 
McGoldrick  v.  Traphageriy  88  N.  Y.  337; 
Attcood  V.  Barney,  80  Hun,  1,  29  N.  Y.  Supp. 
810;  Taggart  v.  Fow,  11  Daly,  159. 

The  accounts  were  competent  as  original 
memoranda. 

Merrill  ▼.  Ithaca  &  0,  R.  Co.  16  Wend. 
586,  30  Am.  Dec.  130;  Gould  y.  Conway, 
59  Barb.  362;  Clark  v.  National  Shoe  d 
Leather  Bank,  32  App.  Div.  322,  52  N.  Y. 
Supp.  1064;  VanWie  v.  Loomis,  77  Hun, 
399,  28  N.  Y.    Supp.    803;    New    York    v. 


Second  Ave  R.  Co.  102  N.  Y.  672,  7  N.  E. 
905;  Peck  v.  Valentine,  94  N.  Y.  672. 

Gray,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sought  to  recover  a  balance 
due  for  coal  sold  and  delivered  by  him  to  the 
defendant.  He  recovered  judgment  upon  a 
trial  before  a  referee,  and  that  judgment 
has  been  unanimously  affirmed  by  the  ap- 
pellate division.  Upon  his  appeal  to  this 
court  the  defendant  assigns  as  error  a  rul- 
ing of  the  referee  under  which  the  plain- 
tiff's books  of  accounts  were  admitted  in 
evidence.  Upon  the  trial  the  plaintiff  testi- 
fied to  having  had  business  transactions 
with  the  defendant,  in  the  sale  of  coal  to 
him,  for  some  time  past;  that  his  books  of 
account  contained  a  correct  statement  of  the 
coal  sold  and  delivered  within  the  dates  in 


quired  to  be  taken  have  been  kept,  or  any  of 
them,  shall  be  taken  as  prima  facie  evidence  of 
the  truth  of  the  matter  therein  contained,  with 
liberty  to  the  parties  Interested  to  take  objec- 
tions thereto  as  they  may  be  advised ;  and  Lodge 
▼.  Prlchard,  8  De  G.  M.  ft  G.  906,  holds  the 
meaning  of  this  statute  la  that  where  the  vouch- 
ers have  been  lost,  or  accounts  cannot  be  taken 
In  the  ordinary  way,  the  court  may  give  direc- 
tions as  to  the  mode  In  which  the  account  shall 
be  taken,  and  as  to  the  evidence  which  may  be 
adduced  in  support  of  the  items;  and  In  truth, 
according  to  the  direction  of  Turner,  L.  J.,  the 
statute  merely  established  a  practice  which  had 
already  been  adopted.  He  also  expressed  a 
doobt  as  to  whether  the  statute  operated  ret- 
rospectively. 

But  In  Ewart  v.  Williams,  7  De  G.  M.  ft  G.  68, 
8  Week.  Rep.  46,  24  L.  J.  Ch.  N.  8.  866,  8  Eq. 
Bep.  171,  Affirming  24  L.  J.  Ch.  N.  S.  414, 
1  Jnr.  N.  8.  409,  3  Week.  Rep.  848,  8  Eq.  Rep. 
476,  it  is  held  that  the  statute  is  retro- 
spective in  Its  operation,  and  empowers  the 
coart  to  direct  that  books  of  account  shall  be 
taken  as  prima  facie  evidence  in  a  case  where 
the  account,  though  not  yet  taken,  had  been 
directed  by  a  decree  pronounced  several  years 
before  the  passage  of  the  act.  It  is  held,  also. 
In  this  case  that  the  statute  should  not  be 
called  into  aid  until  all  the  means  of  proving 
the  account  by  independent  evidence  have  been 
exhausted. 

8o,  where  a  trustee  under  a  will  kept  the 
trust  accounts  open  to  be  Inspected  by  the 
cestuis  que  trust,  who  all  lived  near  together 
and  in  communication  up  to  a  certain  time, 
when  an  examination  of  the  books  was  made  on 
behalf  of  two  of  them,  the  court  will,  under  the 
above  English  statute,  allow  the  books  to  be 
taken  as  prima  facie  evidence  of  the  accounts 
up  to  the  time  of  such  examination.  Banks  t. 
Cartwright,  15  Week.  Rep.  417. 

And  in  Cookes  v.  Cookes,  9  Jur.  N.  8.  848,  8 
New  Rep.  (Eng.)  97,  11  Week.  Rep.  871,  a  suit 
for  an  accounting  of  rents  and  profits  received 
by  the  defendant  as  a  trustee,  books  of  account 
kept  by  her. as  such  trustee,  and  by  her  agent 
under  her  supervision,  were  tendered  as  evi- 
dence of  disbursement  in  reference  to  the  trust 
estate.  The  chief  clerk,  as  the  trustee  could 
not  produce  strict  vouchers,  admitted  the  books 
as  evidence,  and  a  motion  for  their  exclusion 
was  refused  with  costs. 

And  where  the  vice  chancellor's  chief  clerk 
In  taking  accounts  in  a  suit  brought  to  charge 
an  executor  with  certain  moneys  alleged  to  be 
In  his  hand  and  part  of  a  personal  estate  of 
the  plalntilts  decedent,  has  admitted  books  of 
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account  kept  by  the  defendant  himself,  and  also 
jointly  with  others,  to  be  taken  as  prima  facie 
evidence  as  the  truth  as  to  receipts  and  pay- 
ments by  him  without  any  order  under  the  stat- 
ute, a  motion  to  vary  the  clerk's  certificate  as 
to  the  result  of  the  accounts  will  be  dismissed 
without  costs.  Newberry  v.  Benson,  2  Week. 
Rep.  648. 

But  applications  under  the  statute  should  be 
made  to  the  judge  in  chambers,  and  not  in  open 
court.     Hardwick  v.  Wright,  15  Week.  Rep.  963. 

Atty.  Gen.  v.  Attwood,  1  Week.  Rep.  64,  was 
an  information  filed  for  settling  a  scheme  for 
charity.  In  which  the  counsel  for  the  trustees 
asked  that  special  instructions  be  given  with 
reference  to  the  accounts  under  the  authority 
conferred  by  this  statute ;  but  the  vice  chancel- 
lor would  not  give  such  directions  at  the  hear- 
ing; stating  that  it  would  be  the  duty  of  the 
chief  clerk  In  passing  the  accounts  to  take  his 
directions  on  any  question  that  might  arise  on 
them. 

2.  American  ootnmon-lato  rule. 

(a)  Statements  of  rules. 

The  doctrine  in  the  United  States,  that  a 
party  litigant  to  an  action  in  a  court  of  Justice 
may,  independent  of  any  statute  expressly  au- 
thorising him  so  to  do,  give  in  evidence,  in  sup- 
port of  his  claim  against  his  adversary,  his 
books  of  account,  the  entries  in  which  have 
been  made  by  himself,  has  been  said  to  be  a 
creature  of  the  courta  It  assuredly  is  not  de- 
rived from  the  ancient  common  law,  for  it  is 
In  derogation  of  one  of  the  leading  principles 
of  that  law,  to  wit,  that  a  party  shall  not  be 
permitted  to  make  evidence  for  himself.  It 
had  its  origin  in  a  very  early  period  of  our 
judicial  history,  some  of  the  courts  speaking 
of  it  as  having  been  introduced  into  this  coun- 
try from  Holland,  by  the  first  settlers  of  New 
England, — particularly  in  Connecticut ;  and 
that  it  was  doubtless  derived  from  the  civil 
law  (Underwood  v.  Parrott,  2  Tex.  169,  citing 
Pothier,  4,  art.  2,  i  4.  And  for  extensive  his- 
torical reviews  of  this  question,  'see  Butler  v. 
Cornwall  Iron  Co.  22  Conn.  335 ;  Missouri  P.  B. 
Co.  V.  Johnson  (Tex.)  7  8.  W.  838;  Rexford 
V.  Comstock,  3  N.  Y.  Supp.  877;  Conklin  v. 
Stamler,  17  How.  Pr.  399;  Larue  v.  Rowland, 
7  Barb.  109).  The  rule  that  entries  In  books 
of  account  made  contemporaneously  with  the 
transactions  recorded  were  competent  evidence 
for  the  party  who  kept  the  books  and  made  the 
entires  originated  long  before  parties  were  com- 
petent to  testify  as  witnesses  in  their  own  be- 
half, and  out  of  the  necessity  of  resorting  to 

Digitized  byVjOOQlC 


648 


Kbw  Yore  Court  of  Appeals. 


Mat, 


question,  and  that  he  personally  delivered 
nearly  all  the  coal  covered  by  the  account 
He  testified  that  his  wife  kept  his  books, 
and  mad«  the  entries  therein  from  memor- 
anda  furnished  by  him  as  made  after  the 
delivery  of  the  coal.  She  also  testified  to 
making  the  entries  in  that  manner,  and 
that  they  were  correctly  made.  There 
was  evidence  on  his  part,  also,  to  the  eifect 
that  a  copy  of  the  account  in  the  books  had 
been  acknowledged  by  the  defendant,  with 
an  offer  to  settle  upon  some  rectification 
beinfi^  made.  A  witness  for  the  plaintiff  tes- 
tified that  he  had  settled  with  him  by  his 
books  for  eight  or  ten  years,  and  had  always 
found  the  books  correct.  Being  cross-ex- 
amined as  to  that  he  said :  "I  knew  the  ac- 
counts were  correct  simply  because  I  had 
confidence  in  him,  and  paid  what  he  asked. 
That  is  all  the  reason  I  lad  for  saying  they 


were  correct, — because  I  had  confidence  in 
him.  ...  I  relied  on  his  honesty,  and 
not  on  my  recollection  as  to  the  amount  of 
coal  1  ordered."  Another  witness  testified 
for  the  plaintiff  that  he  was  a  bookkeeper 
for  a  firm  that  purchased  coal  from  the 
plaintiff  on  credit,  and  that  he  had  "settled 
with  him  according  to  his  books  and  aceord- 
inff  to  our  own  four  or  five  times,'*  and 
"always  found  them  to  be  correct."  Upon 
this  evidence  the  books  of  account  were  of- 
fered by  the  plaintiff,  and  the  objection  to 
their  admission  was  placed  "on  the  ground 
that  they  are  incompetent,  a  proper  founda- 
tion not  havinj^  been  laid  for  iheir  being 
admitted  as  evidence."  The  objection  was 
overruled,  and  the  defendant  excepted.  The 
question  is  thus  presented  whether,  in  the 
evidence  which  preceded,  a  foundation  had 
been  laid  for  the  admission  of  the  books  ac- 


this  Inferior  kind  of  evidence  when  parties 
dealt  witli  each  other  In  small  matters,  at  short 
Intervals,  and  under  circumstances  which  ren- 
dered it  practically  Impossible  to  prove  the 
transactions  by  third  persona.  The  credit  sys- 
tem, which  always  pervaded,  and  formed  a  part 
of  almost  every  branch  of  business  In  this 
country,  made  it  absolutely  necessary  that 
some  memoranda  of  articles  sold,  of  work 
done,  and  of  services  rendered,  should  be  kept 
In  all  cases  where  they  were  not  paid  for  at 
the  time.  The  more  particular  such  entries 
were  made,  and  the  more  permanent  the  record 
of  them  was,  the  better  for  the  purpose  had  In 
view, — that  of  preserving  the  memorandum  of 
the  transaction.  Bat  still  a  most  important 
end  was  not  accomplished,  unless  these  memor- 
anda could  In  some  way  be  used  In  evidence 
in  case  of  dispute.  It  was  for  these  reasons 
a,nd  for  this  end  that  regular  books  of  original 
•entry  came  to  be  universally  adopted,  and  that 
the  courts  permitted  parties  to  produce  these 
books  in  court  In  all  cases,  and  If  they  were 
proved  by  the  proper  preliminary  proof,  or  ac- 
cording to  the  practice  in  some  of  the  states 
were  accompanied  by  the  party's  suppletory 
oath,  showing  them  to  be  such  books  of  account 
as  were  recognized  as  proper  to  be  admitted  In 
evidence  by  the  rule  in  existence  In  the  particu- 
lar Jurisdiction,  they  were  allowed  to  go  to  the 
jury  as  prima  facie  proof  of  the  truth  of  the 
entries  they  contained.  And  this  general  rule, 
thus  established  by  the  courts,  has  been  so  long 
acquiesced  In  by  the  courts  of  the  states  from 
which  the  following  cases  are  cited  that  Its  au- 
thority Is  now  undoubted, — with  the  possible 
exception  of  but  two  or  three  states  noted  in- 
fra. In  which  the  rule  Is  precisely  the  contrary, 
or  the  question  Is  In  doubt.  Inslee  v.  Prall,  23 
N.  J.  L.  457  ;  Dlsmukes  v.  Tolson,  67  Ala.  386 ; 
McDonald  v.  Carnes,  90  Ala.  147,  7  So.  010; 
Landls  V.  Turner,  14  Cal.  673 ;  White  v.  Whit- 
ney, 82  Cal.  163,  22  Pac.  1138;  Watrous  v. 
Cunningham,  71  Cal.  30,  11  Pac.  811 ;  Hooper 
V.  I'aylor,  39  Me.  224  ;  Holmes  v.  Harden,  12 
Pick.  169:  Moody  v.  Roberts.  41  Miss.  74;  Re- 
mick  V.  Rumery,  69  N.  H.  605,  45  Atl.  575; 
Wilson  V.  Wilson,  6  N.  J.  L.  95;  Vosburgh  v. 
Thayer,  12  Johns.  461 ;  Place  v.  Parsons,  17 
N.  Y.  Week.  Dig.  293;  Smith  v.  Smith,  163  N. 
Y.  168,  57  N.  E.  300;  Linnell  v.  Sutherland, 
11  Wend.  568;  Tomlinson  y.  Borst,  30  Barb. 
42 ;  Irish  v.  Horn,  84  Hun,  121,  32  N.  Y.  Sopp. 
455  ;  Conklln  v.  Stamler,  17  How.  Pr.  399,  8 
Abb.  Pr.  395,  2  Hilt.  422;  Davison  v.  Powell, 
16  How.  Pr.  467  ;  Kelly  v.  Holdahip,  1  Browne 
(Pa.)  36;  Seagrove  v.  Redman,  4  Dall.  153,  1 
L.  ed.  779 ;  Adams  v.  Columbian  S.  B.  Co.  8 
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Whart.  76 ;  West  Branch  Lumberman's  Exch. 
V.  American  Cent.  Ins.  Co.  »  Pa.  Dlst.  B.  363; 
Cargill  V.  Atwood,  18  R.  I.  303.  27  Atl.  214; 
Underwood  v.  Parrott,  2  Tex.  166  ;  Taylor  v. 
Coleman,  20  Tex.  772 ;  Jones  v.  Long,  3  Watts, 
325 ;  Weibiskle  v.  McManub,  31  Tex.  116 :  Bur- 
leson V.  Goodman,  32  Tex.  229 ;  Harrison  v. 
State  Cent.  Bank,  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  i  377;  Baldridge  v.  Penland,  68 
Tex.  441,  4  S.  W.  565. 

In  Brannln  v.  Foree,  12  B.  Mon.  506.  the 
court  said,  t>ooks  of  account.  If  admissible  In 
evidence,  are  admitted  upon  the  principle  of 
moral  necessity.  The  principle  upon  which 
they  are  rendered  admissible  Is  therefore  lim- 
ited In  Its  operation  to  that  character  of  deal- 
ing to  which  the  law  has  prima  facie  ascribed 
a  destitution  of  the  ordinary  means  of  proof, — 
the  dally  sale  and  barter  of  merchandise  and 
other  commodities,  the  performance  of  services 
and  letting  of  articles  to  hire,  and  possibly  the 
payment  from  time  to  time  of  money  placed  on 
deposit ;  circumstances  so  frequent  In  succes- 
sion, and  generally  so  trivial  in  their  Lndivid- 
ual  amount,  that  the  procurement  of  formal 
proofs  cannot  be  expected,  and  would  not  com- 
pensate for  the  time  necessary  for  the  purpose. 

The  exception  to  the  ancient  rule  of  the  com- 
mon law  by  admitting  a  party's  books  of  ac- 
count in  evidence  in  his  favor  was  said,  in  Sil- 
ver V.  Worcester,  72  Me.  322,  to  have  been  In- 
troduced by  necessity  to  prevent  a  failure  of 
Justice  in  cases  where  there  was  little  proba- 
bility that  anyone  could  be  found,  aside  from 
the  parties,  who  could  give  testimony  touching 
certain  transactions  which  singly  were  of  no 
great  pecuniary  importance,  but  were  liable  to 
become  bo  by  aggravation.  The  court  said 
that  "the  courts  have  seldom  gone  beyond  the 
requirements  of  necessity,  preferring  to  leave 
those  who  fall  to  furnish  better  evidence  of 
their  contracts  where  It  can  be  had,  or  to  have 
frequent  settlements  when  the  transactions  are 
fresh  In  the  minds  of  both  parties,  to  the  conse- 
quences of  their  own  neglect." 

In  Swain  v.  Cheney.  41  N.  H.  232,  It  was  said 
that  books  of  account  have  been  admitted  in 
evidence,  accompanied  by  the  suppletopy  oath 
of  the  party.  In  New  Hampshire,  and  very  gen- 
erally In  this  country,  contrary  to  the  rule  of 
the  common  law, — not  because  they  constituted 
the  best  kind  of  evidence,  but  because,  when 
parties  could  not  testify  as  witnesses  in  chief, 
their  books  with  their  suppletory  oath  were  the 
best  evidence  the  nature  of  the  case  would  ad- 
mit of.  The  rule  had  Its  origin  In  convenience 
and  the  difficulty  of  producing  bej^ej^  9yi<|$oce 
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cording  t«>  the  requirementa  of  a  rule  of  evi- 
dence, which  should  he  regarded  as  estah- 
lished  since  its  formulation  in  the  case  of 
Voshurg  v.  Thayer,  12  Johns.  461.  It  was 
held  in  that  case  that  hooks  of  account  ought 
not  to  he  admitted  in  evidence  "unless  a 
foundation  is  first  laid  for  their  admission 
by  proxinff  that  the  party  had  no  clerk,  that 
some  of  the  articles  charged  have  been  de- 
livered, that  the  books  produced  are  the  ac- 
count books  of  the  party,  and  that  he  keeps 
fair  and  honest  accounts;  and  this  by  those 
who  have  dealt  and  settled  with  him."  The 
rule,  as  thus  laid  down,  has  been  since  ac- 
cepted as  correct.  McGoldrick  v.  Traphagen, 
88  N.  Y.  334;  Tomlinson  v.  Borst,  30  Barb. 
42;  Dooley  v.  Moan,  57  Hun,  535,  11  N.  Y. 
Supp.  239.  Under  these  restrictions  account 
books  become  evidence  for  the  consideration 
of  the  tribunal  with  which  the  determina- 


tion of  the  issues  rests.  As  evidence  which 
is  manufactured  by  the  party,  they  should 
be  received  with  caution;  but  that  is  an  ob- 
jection which  goes  to  the  weight  of  the  evi- 
dence, and  not  to  its  admissibility,  which 
is  to  he  determined  solely  with  reference  to 
the  foundation  which  has  been  laid  for  it. 
Their  admission  in  evidence  is,  of  course, 
not  authoritative  as  to  their  contents;  for 
the  conclusion  as  to  their  credit  will  depend 
upon  their  appearance,  the  manner  of  their 
keeping,  and  tne  character  of  him  who  offers 
them.  Although  the  rule  under  discussion 
was  established  at  a  time  when  parties  to 
an  actign  were  not  allowed  to  be  witnesses, 
the  subsequent  legislation,  which  removed 
that  disqualification,  and  authorized  par- 
ties to  testify  in  their  own  behalf,  has  not 
deprived  them  of  the  right  to  introduce 
their  books  of  account   in   evidence.     Tom- 


la  most  cases  where  there  had  been  long-con- 
tinued dealings  between  the  parties. 

In  Herman  v.  Drink  water,  1  Me.  29,  It  was 
said  that  the  snppletory  oath  of  a  party  to 
prove  entries  In  his  book,  appearing  to  be  In  his 
own  handwriting,  has  been  admitted  by  long 
usage  and  practice,  supported,  to  the  extent  In 
which  it  has  been  here  received,  by  no  other 
authority  than  the  principle  of  necessity. 

But  In  Eastman  v.  Moulton,  8  N.  H.  156,  It 
was  said  that  charges  must  appear  to  be  In  the 
handwriting  of  the  party  who  is  sworn ;  be- 
cause if  the  charges  were  in  the  handwriting 
of  a  third  person  such  third  person  is  presumed 
to  know  the  facts,  and  may  be  a  witness;  so 
that  there  is  no  necessity  of  admitting  the  par- 
ty to  testify  in  his  own  cause;  and  that  the 
book  Is  therefore  in  such  a  case  rejected.  See 
also  infra,  I.  e. 

Formerly  It  was  the  rule  In  Alabama  that 
entries  made  by  a  tradesman  in  his  book  of  ac- 
counts were  not  admissible  In  his  favor,  al- 
though It  was  shown  by  the  testimony  of  other 
witnesses  that  his  books  were  correctly  and 
accurately  kept.  NoUey  v.  Holmes,  3  Ala.  642, 
following  the  rule  as  It  had  been  previously  so 
laid  down  in  Moore  v.  Andrews,  5  Port.  (Ala.) 
107. 

And  evidence  that  plaintiff  and  defendant  re- 
sided In  the  same  village ;  that  plaintiflF  kept 
the  only  mercantile  house  In  that  village;  that 
defendant  was  frequently  seen  to  make  pur- 
chases of  plaint liT;  and  that  the  articles 
charged  were  such  as,  and  not  more  than,  would 
have  been  used  by  defendant  and  his  family  dur- 
ing the  time  the  account  purports  to  have  been 
running, — was  held,  in  Grant  v.  Cole,  8  Ala. 
610,  as  digested  In  1  Brlckeirs  (Ala.)  Dig.  p. 
19,  not  to  be  competent  proof  to  establish  the 
account,  and  not  to  be  aided  by  evidence  that 
the  plain tlflP  and  his  clerk  kept  correct  books, 
and  promptly  charged  all  articles  sold. 

And  Godbold  v.  Blair,  27  Ala.  592,  held  that 
a  merchant's  books  of  account  were  not  ad- 
missible In  his  favor  except  by  the  defendant's 
consent;  and  that,  even  conceding  their  admis- 
sibility, they  constituted  no  higher  evidence  of 
sale  and  delivery  of  the  goods  than  the  positive 
proof  of  a  witness  who  testified  to  their  sale 
or  delivery. 

So,  a  book  kept  by  an  overseer,  professedly 
Indicating  the  state  of  accounts  between  himself 
and  his  employer,  and  In  which  there  were 
•ome  pencil  figures  In  the  latter's  handwriting, 
was  held.  In  Rembert  v.  Brown,  14  Ala.  360,  to 
be  no  evidence  In  favor  of  the  overseer  as 
against  the  employer's  personal  representatives, 
further  than  to  establish  the  facts  Indicated 
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by  the  pencil  entries,  and  that  it  was  error  to 
suffer  the  book  to  go  to  the  Jury  unless  to  re- 
stricted. 

But  in  Boiling  v.  Fannin,  97  Ala.  619,  12  So. 
59,  the  rule  in  Moore  v.  Andrews,  5  Port.  (Ala.) 
106,  and  Noiley  v.  Holmes,  8  Ala.  642,  that  en- 
tries made  by  a  tradesman  in  his  book,  stating 
the  delivery  of  goods,  were  not  evidence  in  his 
favor,  was  declared  to  be  against  the  weight 
of  authority,  and  was  regarded  as  overruled; 
and  the  court  held  the  books  admissible  with- 
in the  rules  above  stated.  See  also  Dismukes 
V.  Tolson,  61  Ala.  386;  McDonald  v.  Carnes, . 
90  Ala.  147,  7  So.  919. 

In  Arkansas  It  has  been  held  that  entries  in 
the  book  of  accounts  of  a  merchant,  made  by 
himself,  are  not  admissible  in  his  own  favor, 
even  though  he  offers  to  verify  the  books  by  his 
own  affidavit.  Burr  v.  Byers,  10  Ark.  398,  62 
Am.  Dec.  239,  so  holding  on  the  ground  of  the 
absence  of  a  statute  permitting  their  use.  This 
case,  however,  was  an  action  against  the  ad- 
ministrator of  the  deceased  debtor,  and  the 
court  said  that,  there  being  no  possibility  of 
having  a  discovery  from  the  party  sought  to  be 
charged,  the  rule  might  perhaps  be  varied  so 
as  to  correspond  with  the  case-  and  suggested 
that  If  It  had  appeared  that  the  plaintiff  had 
no  clerks,  or  that  all  his  clerks  who  were  with 
him  during  the  time  the  account  accrued  were 
dead,  the  books  might,  on  a  proper  showing, 
have  been  allowed  to  go  to  the  Jury ;  but  that, 
as  it  was  In  proof  that  the  person  acting  as 
clerk  during  the  whole  time  was  alive  and  a 
witness  at  the  trial,  no  such  question  was 
raised. 

So,  in  Jeffrey  T.  Schlasinger,  Hempst.  12, 
the  plalntllTs  offered  In  evidence  their  original 
book  of  entries,  having  previously  proved  that 
they  were  regular  merchants  and  kept  a  cor- 
rect book  of  accounts  as  such,  and  that  the 
book  was  In  their  handwriting;  but  the  court 
held  the  book  inadmissible,  criticising  the  ad- 
mission of  such  evidence  as  fraught  with  the 
most  dangerous  consequences,  and  as  tending 
to  encourage  fraud  and  Imposition  In  the  high- 
est degree. 

But  in  Stanley  v.  Wilkerson.  68  Ark.  656,  39 
S.  W.  1043,  In  which  the  question  was  as  to  the 
use  of  the  party's  ledger  and  journal  as  second- 
ary evidence  on  the  ground  of  the  loss  of  the 
original  salesbook  and  the  death  of  the  sales- 
men, the  court  said  that  the  statute  of  that 
state,  permitting  the  Introduction  of  the  de- 
cedent's books  of  account  when  shown  to  have 
been  regularly  and  fairly  kept,  was  not  appli- 
cable, because  that  statute  was  expressly  in- 
tended to  apply  only  to  books  of  deceased  mer- 
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linson  t.  Borst,  30  Barb.  42;  Stroud  v. 
TiltOTiy  3  Keyes,  139.  The  rule  may  still 
be  an  important  one  in  the  administration 
of  justice  in  cases  where  the  party  kept 
no  clerk  able  to  testify  to  the  truth  of  the 
entries  in  his  books,  and  where,  unless  they 
are  admitted,  great  inconvenience  and  a  de- 
nial of  justice  may  follow.  Tne  conditions 
precedent  to  the  admissibility  of  the  plain- 
tiff's books  of  account  were  sufficiently  com- 
plied with  within  the  requirements  of  the 
rule  in  Voshurgh'a  Case.  The  plaintiff  had 
sworn  that  he  had  personally  delivered 
nearly  all  the  coal  charged,  and  that  the 
books  which  were  produced  contained  his  ac- 
counts.   That  he  had  no  clerk  was  manifest 


from  his  testimony.  In  fact,  ihe  appellant 
does  not  claim  that  the  plaintiff  did  have 
a  clerk,  and,  of  course,  the  plaintiff's  wife 
cannot  be  claimed  to  be  a  clerk,  within  the 
meaning  of  the  rule.  The  clerk  so  intended 
means  one  who  had  something  to  do  with, 
and  had  knowledge  generally  of,  the  busi- 
ness of  his  employer,  and  who  would  be  en- 
abled to  testify  upon  the  subject  of  the 
goods  sold.  McGoldrick  v.  Traphagen,  88 
N.  Y.  334.  The  plaintiff  had  affirmatively 
shown,  not  only  that  his  wife  kept  his  books 
for  him,  but  that  it  was  he  who  either  de- 
livered the  coal  or  superintended  its  de- 
livery. The  evidence  was  sufficient  to 
negative  the  idea    that    he    kept    a    clerk 


chants  and  traders ;  but  it  said  also  that  the 
rule  at  common  law  applicable  to  books  of 
either  party  was  the  same  as  indicated  In  that 
statute.  Just  what  the  court  meant  is  not 
clear,  unless  It  is  that  the  requirements  preced- 
ent to  the  introduction  of  a  decedent's  books 
aa  embraced  in  the  statute  are  substantially 
those  of  the  common-law  rule  with  reference 
to  the  introduction  by  a  party  of  his  own  books, 
and  since  the  common-law  rule, — at  least  the 
Bo-called  American  common-law  rule, — permits 
their  introduction,  it  would  seem  that  the  court 
Intended  to  recognize  that  as  the  rule  in  Arkan- 
sas. And,  indeed,  the  court  quotes  from  Un- 
derbill on  Evidence  to  the  effect  that  books  of 
account  are,  on  proper  proof,  admissible  as 
.above  stated.  At  any  rate  in  that  case  they 
admitted  the  books  in  question  under  the  offer 
and  proof  made. 

In  Indiana  there  seems  to  be  no  settled  rule 
as  to  the  admissibility  of  a  party's  books  in  his 
own  favor,  the  entries  in  which  were  made  by 
himself.  Thus,  in  Harrison  v.  Lagow,  1 
Blackf.  807,  plalntifTs  books,  offered  In  evi- 
dence to  sustain  his  demand  for  goods  sold  and 
delivered,  were  held  ioadmlssible  because  the 
plaintiff  had  not  proved  them  to  be  his. 

And  in  De  Camp  v.  Vandergrlft,  4  Blackf. 
372,  it  was  held  that  plaintiff,  suing  in  assump- 
sit for  articles  furnished  defendant  at  various 
times  in  bin  business  as  a  blacksmith,  could 
not,  for  the  purpose  of  supporting  his  demand. 
Introduce  his  books  of  account  In  which  he  has 
charged  the  items  for  which  he  sues. 

But  in  Wilber  v.  Scherer,  13  Ind.  App.  428, 
41  N.  E.  837,  an  action  on  an  ordinary  book  ac- 
count, after  plaintiff  had  stated  his  business, 
and  that  he  had  done  work  for  defendant,  that 
he  kept  a  book  In  his  business  In  which  he 
kept  the  account,  and  that  he  entered  the  items 
every  night  after  he  did  the  work,  and  that 
they  were  correct ;  then  testifying  to  the  vari- 
ous items  with  the  aid  of  the  book, — permit- 
ting him  to  read  to  the  Jury  from  the  book  the 
various  Items  testified  to,  and  as  stated  in  his 
bill  of  particulars,  was  held,  if  error  at  all,  to 
be  harmless,  Inasmuch  as  its  only  effect  was  to 
repeat  his  testimony ;  a^d  It  appeared  that  the 
defendant  was  allowed  to  testify  fully  to  his 
\erslon  of  the  transaction  which  the  jury  had 
in  part  adopted. 

In  Dodge  v.  Morrow,  14  Ind.  App.  534,  41 
N.  E.  967,  43  N.  E.  153,  It  was  held  that  books 
of  original  entries  are  not  admissible  unless 
It  is  made  to  appear  that  better  evidence  is  not 
obtainable,  or  that  tbe  transactions  do  not 
admit  of  more  satisfactory  evidence.  The  en- 
tries in  this  case,  however,  were  not  made  by 
the  party  himself,  but  by  his  bookkeeper. 

The  former  Mississippi  rule  was  that  a  par- 
ty's own  books  were  not  admissible  in  evidence 
in  support  of  his  demand.     West  v.  Polndezter, 
Walk.  (Miss.)  808. 
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And  a  physician  suing  upon  an  account  for 
services  rendered  and  for  medicines  furnished 
was  comi>etent  to  prove  his  account  by  direct 
and  positive  testimony,  or  to  show  that  he  kept 
correct  books,  and  that  his  account  had  been 
correctly  transr;ribed.  Moore  v.  Joyce,  23  Miss. 
584 ;  Simmons  v.  Means.  8  Smedes  &  M.  397. 

But  the  rule  now  la  that  when  direct  proof  of 
the  claim  In  suit  cannot  be  made  by  the  oath 
of  the  party  or  of  other  witnesses  his  books 
of  account  are  admissible  in  his  favor.  Moody 
V.  Roberts,  41  Miss.  74  (Overruling  Hazlip  v. 
Leggett,  6  Smedes  ft  M.  326  :  Simmons  v.  Means, 
8  Smedes  ft  M.  397  ;  and  Moore  v.  Joyce,  23 
Miss.  584)  ;  Hunter  v.  Wilkinson,  44  Miss.  721, 
dictum. 

In  Missouri  It  was  formerly  held  that  books 
of  account  of  a  tradesman  suing  for  goods  sold 
and  delivered  to  defendant,  kept  by  himself, 
were  inadmissible  In  support  of  his  demand,  al- 
though fortified  by  his  suppletory  oath.  Hiss- 
rick  V.  McPherson,  20  Mo.  310.  And  Nipper 
V.  Jones,  27  Mo.  App.  538,  and  Jesse  v.  Davis, 
84  Mo.  App.  351,  followed  this  rule. 

In  the  case  last  cited  it  was  held  that,  in 
an  action  against  the  administrator  of  a  de- 
ceased debtor,  the  plaintiff  Is  a  competent  wit- 
ness in  his  own  favor  to  testify  only  so  far  as 
to  prove  in  whose  handwriting  his  charges  are 
when  made  (Mo.  Sess.  Acts  1887,  p.  287)  ;  but 
the  court  still  maintained  that  the  plaintiflf's 
books  of  account  were  Inadmissible  In  his  favor. 

But  in  Anchor  Milling  Co.  v.  Walsh,  108  Mo. 
277,  18  S.  W.  904,  Reversing  37  Mo.  App.  567, 
It  is  held  that  an  account  book  of  original  en- 
tries fair  on  its  face,  and  shown  to  have  been 
kept  In  the  usual  course  of  business,  is  admissi- 
ble In  evidence,  even  in  favor  of  the  party  by 
whom  it  is  kept.  This  seems  to  be  the  first 
case  In  Missouri  in  which  the  supreme  court 
of  the  state  decided  squarely  in  favor  of  the 
admissibility  of  books  of  account  on  l>ehalf  of 
the  party  keeping  them.  The  court  said  that 
by  express  statute  in  the  case  of  a  controversy 
between  a  living  person  and  the  personal  rep- 
resentative of  a  deceased  person,  the  living 
party  is  competent  to  testify  hlmsell  to  the 
facts  necessary  to  lay  a  foundation  for  the  in- 
troduction of  his  books,  and  held  that,  although 
the  statute  does  not  in  terms  say  that  he  may 
introduce  In  evidence  his  account  books,  that 
is  to  be  fairly  Implied ;  and  then  proceeded  to 
argue  that  if  a  living  party  may  introduce  his 
account  books  as  against  a  deceased  debtor, 
there  certainly  can  be  no  possible  reason  why 
he  should  not  be  allowed  so  to  do  as  against  a 
living  debtor. 

And  In  Sellgman  v.  Rogers,  113  Mo.  642.  21 
S.  W.  94,  an  action  to  recover  money  advanced 
by  plaintiff  to  defendant  to  pay  assessments  on 
stock  in  a  corporation  which  had  been  sub- 
scribed for  by  defendant.  It  was  he[d,  following 
the  rule  adopted  in  Anchor  MiUteig 
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who  could  testify,  by  reason  of  his 
employment,  to  the  correctness  of  the 
account  of  goods  sold  and  delivered.  The 
remaining  requirement  that  proof  should  be 
made  that  the  plaintiff  kept  fair  and  honest 
books  by  those  who  had  ^ealt  with  him,  and 
who  had  settled  with  him  on  the  books,  was 
sufficiently  met  in  the  evidence  of  the  two 
witnesses,  which  has  been  mentioned.  The 
evidence  went  to  establish,  not  only  the  char- 
acter of  the  plaintiff  for  honesty,  but  that 
in  a  course  of  business  extending  over  several 
years  the  witnesses  had  always  found  his 
books  to  be  correct.  In  the  one  case  the 
witness  paid  his  bills  relying  upon  the  plain- 
tiff's honesty,  and  not  upon  his  recollection 


as  to  the  amount  of  coal  ordered;  in  the 
other  case  the  witness  had  settled  the  plain- 
tiff's bill  against  his  employers  according  to 
his  books  and  according  to  their  own  books, 
and  had  always  found  the  plaintiff's  books 
to  be  correct.  Such  evidence  should  be  and 
is  quite  sufficient  to  discharge  the  burden 
resting  upon  the  plaintiff  with  respect  to 
that  item  of  proof  required  by  the  rule. 

The  judgment  should  be  afftrmed,  with 
costs. 

Parker,  Ch.  J.,  and  O'Brien,  Haight, 
Landon,  and  Werner,  JJ.^  concur.  Onl- 
len,  J.,  not  sitting. 


108  Mo.  277,  18  S.  W.  904,  that  the  plaintirs 
book  of  original  entries,  fair  on  Its  face  and 
«hown  to  have  been  kept  In  the  usual  course 
of  basinesB,  was  competent  evidence  to  show 
the  fact  of  the  advance ;  but  it  was  also  held 
that  the  exclusion  of  the  book  was  not  error  of 
which  the  plaintiff  could  complain,  inasmuch  as 
he  had  established  the  fact  of  the  advance  by 
other  suiBclent  and  better  evidence. 

(b)  Illustrations. 

E^ntries  attested  by  the  man  who  made  them 
may  be  read  to  the  Jury,  though  he  remembers 
nothing  of  the  fact  which  they  record.  Bum- 
liam  V.  Chandler,  15  Tex.  441. 

So,  a  party  In  an  action  to  recover  for  work 
done  and  materials  furnished,  who  has  testified 
of  bis  own  knowledge  to  the  purchase  of  every 
item  of  the  bill,  and  to  the  prices,  and  between 
what  dates  the  services  were  rendered,  may 
properly  read  from  his  authenticated  book  of 
accounts  amounts  which  could  not  otherwise 
-be  given.     Krom  v.  Levy,  1  Hun,  171. 

So,  a  book  kept  by  a  surveyor  of  lumber,  In 
which  are  entered  the  names  of  buyers  and  sell- 
ers, the  quantity  of  lumber  surveyed,  and  the 
•date  of  survey,  Is,  accompanied  by  his  oath 
that  he  kept  no  other  book  and  from  it  made  up 
all  his  charges  for  services ;  that  the  entries 
were  in  his  handwriting  and  made  at  the  date 
thereof,  and  that  he  performed  the  services  as 
«hown. — admissible  In  hlR  favor  as  an  account 
book,  in  a  suit  by  him  against  the  buyer  for 
his  fees  as  surveyor,  under  a  statute  imposing 
upon  the  buyer  the  duty  to  pay  for  the  survey- 
ing, and  fixing  the  amount  of  the  fee.  Wlther- 
-eil  V.  Swan,  32  Me.  247. 

And  a  book  kept  by  an  assignee  of  an  insol- 
vent debtor  is  competent  evidence  for  the  as- 
«igiiee  in  an  action  by  him  to  recover  for  goods 
«old  after  the  assignment  and  charged  by  him 
K)n  the  book.     Rush  v.  Hance,  3  N.  J.  L.  861. 

And  in  Bear  v.  Trexler,  3  W.  N.  C.  214,  It 
was  held  that  the  books  of  the  plaintiff's  as- 
aiguor,  who  had  been  absent  from  the  county 
for  seven  years  and  could  not  be  found,  were 
admissible  on  proof  of  the  assignor's  handwrit- 
ing. 

Where  there  is  no  sufficient  evidence  of  sale 
and  delivery  of  goods,  and  it  is  sought  to  sup- 
ply this  by  memoranda,  nothing  short  of  the 
original  books  of  entry  of  the  tradesman  will 
•do.     Lodewig  v.  Lyon,  8  Mo.  App.  667,  Appx. 

And  a  book  of  entries,  accompanied  by  the 
testimony  of  a  person,  who  made  them,  that 
they  were  made  by  his  direction,  that  he  ex- 
amined them  at  the  time  and  knows  that  they 
were  correct,  and  that  he  could  have  stated 
from  recollection  at  that  time  what  the  en- 
tries were,  and  would  have  sworn  to  them  from 
recollection  a  short  time  afterwards,  was  held 
admissible  In  connection  with  the  witness's 
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testimony,  not  as  books  of  account,  but  as 
memoranda  of  the  transaction  made  at  the  time. 
In  Webster  v.  Clark,  30  N.  H.  245. 

To  render  the  books  of  a  party  admissible  In 
evidence  In  his  favor  where  the  entries  are 
made  by  himself  and  supported  by  his  oath 
alone  he  must  swear  to  a  delivery  of  the  arti- 
cles charged  by  him.  Dwlnel  v.  Pottle,  81  Me. 
167;  Godfrey  v.  Codman,  82  Me.  162. 

And  In  New  York  delivery  of  some  of  the 
goods  charged,  or  performance  of  some  of  the 
labor,  must  first  be  shown.  Vosburgh  v.  Thay- 
er, 12  Johns.  461.  See  also  Smith  v.  Smith, 
the  principal  case,  where  this  point  was  raised 
and  the  rule  stated  was  followed. 

And  a  claimant  against  a  decedent's  estate 
for  goods  sold  and  delivered  in  decedent's 
lifetime  cannot  Introduce  his  order  book  con- 
talnlog  an  entry  giving  the  name  of  the  debtor 
and  the  quantity  and  price  of  the  goods  sold, 
but  which  does  not  purport  to  show  delivery 
of  the.  goods.     Groff's  Estate,  14  Phlla.  806. 

And  a  physician's  diary,  containing  original 
entries  of  professional  visits  made,  is  admissi- 
ble in  an  action  to  recover  therefor  upoQ  proof 
of  his  employment  and  of  the  fact  that  he  keeps 
correct  books  of  account,  and  that  his  debtors 
have  settled  with  him  from  them  and  found 
them  to  be  correct.  Knight  v.  Cunnington,  6 
Hun,  100. 

The  fact  of  medical  attendance  on  the  de- 
fendant or  his  family  can  ordinarily  be  proved 
by  other  persons,  and  some  attendance  during 
the  period  claimed  for  ought  to  be  shown ;  but 
proof  of  a  single  attendance  two  years  previous 
to  the  entry  in  the  physician's  book  does  not 
satisfy  the  rule.  Morrill  v.  Whitehead,  4  B.  D. 
Smith,  230. 

But  in  Mississippi  it  Is  not  necessary  that 
a  physician  suing  an  estate  to  recover  'for  pro- 
fessional services  to  the  decedent  should,  pre- 
liminary to  the  introduction  of  his  books  of  ac- 
count, prove  that  he  ever  attended  the  Intes- 
tate In  his  lifetime.  Bookout  v.  Shannon,  59 
Miss.  378. 

In  Cook  V.  Brown,  80  Me.  443,  the  plaintiff 
produced  bis  day  book,  and  after  the  suppletory 
oath  was  administered  to  him  read  over  the 
entries  and  said  he  had  delivered  the  several 
articles  to  the  defendant.  The  court  said  that 
if  objection  had  been  made  to  their  admission, 
neither  the  plaintiff's  books  nor  his  suppletory 
oath  could  have  been  admitted  as  evidence. 

In  The  Sylvan  Stream,  35  Fed.  314,  an  action 
to  recover  for  supplies  furnished  to  the  vessel, 
it  was  said  that  the  iibellant's  day  book  could 
not  properly  be  received  in  evidence  In  Its 
entirety,  as  a  book  of  accounts  to  establish  the 
truth  of  the  charges  therein  made. 

In  Bennett  v.  Wilson,  1  Cranch  C.  C.  446, 
Fed.  Cas.  No.  1.326.  the  defendant  offered  his 
book  of  accounts  in  his  own  handwriting,  stat- 
ing that  It  was  the  original  entry  of  the  trana- 
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Nathan  N.  POST,  Admr.,  etc.,  of  O.  A.  Bur- 
ton, Deceased, 

Royal  B.  KENERSON. 

(72  Vt.  841.) 

1.  Tlie  admlMSlblllti'  of  books  of  «e- 
eoviit  In  evidence  depends  on  the  manner 
of  keeping  the  accounts  and  their  purpose, 
rather  than  on  the  form  of  the  books  them- 
selves. 

2.  Books  of  a  defendant  aned  for  con- 
■Isned  produce,  constituting  the  only  ones 
kept  by  him,  the  entries  in  which  were  hon- 
estly jnade  in  the  due  course  of  business  at 
the  time  the  transactions  occurred,  and  con- 
taining both  debit  and  credit  entries,  are  ad- 


missible to  show  the  acceptance  of  drafts  In 
amount  more  than  sufficient  to  balance  the 
account. 

(August  6,   1900.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Franklin  County  Court  made  dvar- 
ing  the  trial  of  an  action  to  recover  the 
contract  price  for  butter  sold  and  delivered 
which  admitted  defendant's  books  in  evi- 
dence to  show  acceptance  of  drafts  to  bal- 
ance the  account  which  would  result  in  a 
verdict  in  defendant's  favor.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  FarrinKton  ft  Post,  for  plain- 
tiff: 

Defendant's  bodes  are  memorandum  bocdu,. 


action  and  settlement  of  the  account  upon 
which  the  promissory  note  was  given ;  but  the 
court  refused  to  permit  it  to  be  read. 

But  a  plaintiff  may  rely  on  proof  of  the  ad- 
mission of  the  defendant  that  a  certain  sum  is 
due  on  the  account  sued  on  without  the  produc- 
tion of  his  books  containing  the  account.  Bon- 
nell  V.  Mawha,  S7  N.  J.  L.  198. 

Or  where  he  has  proved  his  account  by  the 
defendant,  it  is  not  necessary  for  him  to  pro- 
duce his  original  book  of  entries  as  evidence  of 
the  account.     Wright  v.  Gussett,  31  Tex.  486. 

The  admission  of  a  book  of  account  without 
its  being  proved,  and  rendering  Judgment  there- 
on, without  any  other  testimony,  although  de- 
fendant is  in  default,  is  error  for  which  rever- 
SfU  must  be  had.  Perry  v.  Lambert,  3  N.  J.  L. 
643 ;  Moore  v.  Moore  (Tex.  Civ.  App.)  31  S.  W. 
682. 

So,  the  books  of  account  of  a  Judgment  credi- 
tor, who  is  sought  to  be  enjoined  from  selling 
his  debtor's  property  under  execution  on  the 
ground  that  there  was  no  bona  fide  indebted- 
ness due  to  him,  are  not  admissible  in  his  favor 
where  the  only  predicate  laid  is  evidence  aliun- 
de, that  he  was  worth  sufficient  money  to  have 
been  able  to  loan  the  amount  of  the  Judgment 
to  his  debtor.  Heyueman  v.  Dannenberg,  6 
Cal.  376.  65  Am.  Dec.  519. 

And  the  mere  fact  that  books  of  account  had 
been  proved,  and  the  book  admitted  on  a  for- 
mer trial  of  the  same  case.  Is  not  sufficient  to  ad- 
mit the  books.  Linberger  v.  Latourette,  6  N.  J. 
L.  809;  Brown  v.  Williams  (Tex.  Civ.  App.) 
31  S.  W.  225. 

In  Sfaerw^ood  v.  Sissa,  5  Nev.  349,  an  action 
on  an  account  in  which  the  entries  in  plaintiff's 
books  were  received  in  evidence  without  ob- 
jection, and  in  which  the  court  charged  the 
Jury  that,  having  been  thus  received,  they  were 
proof,  if  uncontradicted,  to  show  the  transac- 
tions and  prices  therein  entered,  it  was  held 
that,  although  the  entries  might  not  have  been 
admissible  if  objected  to  at  the  proper  time,  the 
charge  was  correct. 

In  Banks  v.  Darden  use  of  Jerrenaud,  18  Ga. 
318,  the  court  said  that  bank  books  are  evi- 
dence both  for  and  against  the  corporation. 

And  the  books  of  an  incorporated  bank  are 
admissible  as  evidence  for  the  bank  in  a  suit 
between  It  and  a  stockholder.  Merchants' 
Bank  v.  Taylor,  21  Ga.  334. 

But  entries  in  the  books  of  a  bank  In  refer- 
ence to  a  promissory  note  upon  which  it  has 
brought  suit  against  the  estate  of  the  maker 
cannot  affect  the  defendant,  unless,  from  the 
circumstances,  it  appears  that  what  the  bank 
did  was  known  to  the  decedent.  ITlrst  Nat. 
Bank  v.  Tisdale,  84  N.  Y.  655. 
62  L.  R.  A. 


3.  Rules  under  statutes. 

(a)  Statements  of  rules. 

In  many  of  the  states  the  admissibility  of  a 
party's  books  of  account,  the  entries  in  which 
have  been  made  by  himself,  is  governed,  and 
expressly  provided  for,  by  statutes.  These 
statutes  all  expressly  recognize  the  admissibil- 
ity, and  provide  for  the  admission,  of  books 
of  account  on  a  proper  showing  to  be  made  as 
require'd  by  the  statutes  themselves  (these  re- 
quirements are  noted  infra  in  the  sections  prop- 
erly embracing  them)  ;  but  they  vary  somewhat 
in  form  and  language,  and  the  way  in  which 
the  books'  admissibility  Is  recognized,  and  in 
which  the  terms  of  the  statute  are  made  appli- 
cable. Thus,  in  some  of  the  states  the  statutes 
are  enacted  as  Independent  statutes  expressly 
for  the  purpose  of  allowing  the  use  of  such  evi- 
dence. While  others  are  a  part  of.  and  em- 
braced in,  the  statutes  prohibiting  a  party 
from  testifying  for  himself  when  his  adversary 
is  the  personal  representative  of  a  deceased 
person,  or  is  otherwise  incapacitated,  and  form 
an  exception  to  that  prohibitive  clause, — ^that  la 
to  say.  the  party  offering  his  books  is  competent 
to  make  the  proof  necessary  to  their  introduc- 
tion in  evidence,  although  his  adversary  be  In- 
capacitated as  above,  and  his  books  are  then 
competent  evidence  for  him.  But  they  all  at- 
tain the  same  result,  and  that  is  that,  if  the 
party  desiring  to  use  his  own  books  in  his  own 
behalf  accompanies  the  offer  of  the  books  with 
the  proof  required  by  the  statute  under  which 
the  offer  is  made,  they  are  competent  evidence 
for  him.  Such  statutes  of  both  classes  are  to 
be  found  in  the  states  from  which  the  follow- 
ing cases  are  cited  as  applying  the  terms  of  the 
statutes  to  the  books  under  consideration : 
Lovelock  V.  Gregg,  14  Colo.  53,  23  Pac.  86 ;  Mc- 
Donald V.  Clough,  10  Colo.  59,  14  Pac.  121; 
Hooker  v.  Johnson,  6  Fla.  730 ;  Ailing  v.  Bra- 
zee,  27  III.  App.  595 :  Welgle  v.  Brautlgam,  74 
111.  App.  290;  McAmore  v.  Wiley,  49  111.  App. 
015 ;  Richardson  v.  Allman,  40  111.  App.  90 ; 
Moore  v.  Morris,  1  Penn.  (Del.)  412,  41  Atl. 
889;  Fredd  v.  Eves,  4  Harr.  (Del.)  386:  Mc- 
Danlel  v.  Webster,  2  Houst.  (Del.)  306;  Gose- 
wlch  V.  Zebley,  5  Harr.  (Del.)  124;  Talbottoo 
R.  Co.  V.  Gibson,  106  Ga.  229,  32  S.  B.  161; 
Shaffer  v.  McCrackin,  90  Iowa,  578,  58  N.  W. 
910 ;  Martin  v.  Scott,  12  Neb.  42,  10  N.  W.  682; 
Atkins  V.  Seeley,  54  Neb.  688,  74  N.  W.  1100; 
Colbert  v.  Plercy,  25  N.  C.  (3  Ired.  L.)  77; 
BrlGTgs  V.  Georgia,  15  Vt.  61 ;  Hay  v.  Peterson,. 
6  VVyo.  419,  34  L.  R.  A.  581,  45  Pac.  1073; 
stuck,  V.  Sbekler.  «  ,K^i,|5  .^t^^^bg  le 
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and,  EB  they  could  not  in  the  nature  of  this 
case  be  corroborated  by  the  testimony  of 
living  witnesses,  they  are  inadmissible. 

At  common  law  the  admission  in  evidence 
of  a  party's  own  books  of  original  entries 
is  contrary  to  the  general  policy  of  the  law. 

Such  books,  with  the  suppletory  oath  of 
the  party,  have  been  received  in  evidence 
by  the  courts  of  this  country. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  901, 
902. 

Account  books  of  a  party  are  received  in 
evidence  only  upon  the  presumption  that  no 
other  proof  exists.  They  are  the  weakest 
and  most  suspicious  evidence. 

Larue  v.  Rowland,  7  Barb.  107;  Winsor 
▼.  Dillaway,  4  Met.  221. 

The  best  proof  of  the  payment  of  the 
drafts  was  the  proof  from  the  books  of  the 
bank,  readily  accessible,  or  the  drafts  them- 


I  selves,  which,  if  paid,  could  readily  be  pro- 

:  duced. 

Books  of  account,  not  purporting  to  con- 
tain an  accurate  statement  of  all  the  items 
of  account  between  the  parties  which  are 
the  proper  subjects  of  entry,  are  inadmissi- 
ble.   These  books  certainly  do  not. 

Countryman  v.  Bunker,  101  Mich.  218,  59 
N.  VV.  422. 

The  entry  of  an  accepted  draft  is  not  a 
proper  item  for  a  charge  on  book. 

When  the  transaction  requires  and  fur- 
nishes only  a  memorandum,  its  entry  on  a 
day  book,  journal,  or  ledger,  intermingled 
with  proper  accounts,  does  not  render  it  any 
more  admissible  in  evidence.  But  when  it 
is  of  such  a  nature  that  it  is  the  proper  sub- 
ject of  a  charge  upon  book,  and  the  party 
enters  it  as  such  a  charge,  it  is  independ- 
ent evidence,  subject,  of  course,  to  the  stat- 


For  a  further  discussion  of  the  latter  class 
of  statutes,  see  infra,  I.  g. 

An  early  Fieri  diet  case  held  that  books  of  ac- 
count were  not  admitted  in  Florida  as  eyidence 
of  the  sale  and  delivery  of  the  goods  charged ; 
and  that  much  less  was  a  transcript  from  such 
books  admissible,  though  attested  by  the  party 
making  it.  Higgs  v.  Shehee,  4  Fla.  382.  But 
see  Hooker  v.  Johnson,  6  Fla.  730,  aupra^  and 
infra,  I.  a,  2  (b). 

Previous  to  the  passage  of  the  Illinois  and 
Michigan  statutes,  the  rules  of  these  states  had 
still  permitted  the  introduction  of  the  books 
on  proper  proof  made  as  required  by  the  rules 
as  then  existing.  Boyer  v.  Sweet,  4  III.  120 ; 
Roggles  v.  Gatton,  50  111.  412;  Jackson  v. 
Bvans,  8  Mich.  476. 

And  this  nonstatutory  rule  was  not  repealed, 
but  was  added  to  and  enlarged,  by  the  provi- 
sions of  the  3d  section  of  the  Illinois  statute 
in  regard  to  evidence  permitting  the  party  him- 
aelf  to  testify  to  his  own  books.  House  v. 
Beak.  141  111.  290,  30  N.  E.  1065,  Overruling 
a  4iHufn  to  the  contrary  in  Presbyterian  Church 
V.  Emerson,  66  111.  269. 

The  character  of  the  book  was  not  changed 
by  that  statute,  but  only  the  character  of  the 
evidence  necessary  to  its  admission.  Brooks 
V.  Funk,  85  111.  App.  631 ;  Treadway  v.  Tread- 
way,  5  111.  App.  478 ;  Taliaferro  v.  Ives,  51  111. 
247 ;  Schwarze  ▼.  Roessler,  40  111.  App.  474 ; 
Boyd  V.  Jennings,  46  111.  App.  290. 

In  Connecticut,  in  an  action  of  book  debt,  the 
entries  in  the  books  of  the  parties  containing 
daily  accounts  of  their  business  are  made  ad- 
missible by  express  statute  (Gen.  Stat.  p.  471, 
I  1041)  ;  and  in  actions  of  assumpsit  for  goods 
Bold  the  same  rule  applies,  book  debt  and  as- 
sumpsit being  concurrent  remedies  in  all  cases 
where  book  debt  will  lie.  Smith  v.  Law,  47 
Conn.  431. 

The  statute  In  Its  original  form  was  applica- 
ble only  to  an  action  peculiar  to  the  jurispru- 
dence of  Connecticut, — that  of  debt  on  book 
(see  Stat.  ed.  1821,  98).  In  such  a  proceeding 
the  party's  books  were  deemed  the  principal 
and  most  satisfactory  evidence,  his  own  testi- 
mony being  received  merely  as  suppletory.  But 
the  practice  act  (i  31)  made  them  admissible 
in  all  actions  for  the  recovery  of  a  book  debt ; 
and  Plumb  v.  Curtis,  66  Conn.  154,  33  Atl.  998, 
holds  this  to  be  a  legitimate  exercise  of  legisla- 
tive power  to  give  greater  effect  to  any  particu- 
lar kind  of  evidence  than  It  possessed  at  com- 
mon law.  • 

In  Cannon  v.  Kinney,  3  Harr.  (Del.)  817,  It 
was  said  chat  a  book  of  original  entries  regu- 
larly and  fairly  kept  is  admissible  under  the 
52  L.  R.  A. 


Delaware  statute,  together  with  the  oath  of  a 
party,  as  evidence  in  behalf  of  the  sale  and  de- 
livery of  goods  and  as  a  substitute  for  the  bet- 
ter evidence  of  actual  sale  and  delivery  of  each 
article  by  the  clerk  or  person  who  delivered  It. 

And  the  discrediting  any  item  of  the  account 
does  not  render  the  book  Incompetent  as  a 
memoraindum  of  evidence,  although  it  may  dis- 
credit the  whole  account  and  render  the  book  of 
no  avail.  Gosewich  v.  Zebley,  5  Harr.  (Del.) 
124. 

The  New  Mexico  statute  was  held,  in  Byerts 
V.  Robinson,  9  N.  M.  427,  54  Pac.  932,  to  super- 
sede the  common-law  rule,  and  must  be  com- 
plied with  before  the  books  can  be  admitted. 

But  the  statute  cannot  be  invoked  where  the 
books  in  question  are  clearly  not  shown  to  be 
within  its  terms.  Price  v.  Garland.  3  X.  M. 
505,  6  I'ac.  472.  Compare,  as  to  the  Illinois 
statute.  House  v.  Beak,  infra,  I.  g. 

F.  H.  Hill  Co.  V.  Sommer,  55  111.  App.  345, 
however,  holds  plaintiff's  testimony  that  he  can- 
not say  what  goods  the  merchant  sold  and  what 
the  amount  of  his  bill,  but  that  his  books  of 
original  entry  which  he  produces  will  show, 
aind  that  the  entries  therein  were  mude  by  him 
at  the  time  he  delivered  the  goods,  to  be  a  suffi- 
cient foundation  for  the  introduction  of  the 
book  In  evidence  upon  common-law  principles 
without  reference  to  any  statute,  as  the  fair 
meaning  of  his  testimony  is  that  he  cannot  re- 
member all  about  the  goods,  but  that  the  ac- 
count was  truly  entered  by  him  at  the  time  of 
the  transaction. 

But  an  account  book  is  inadmissible  in  evi- 
dence where  the  foundation  laid  was  not  such 
as  was  required  in  Illinois  before  the  statute, 
nor  such  as  was  required  by  the  statute.  Flynn 
V.  Gardner,  3  111.  App.  253 ;  Buggies  v.  Gatton, 
50  111.  412.  See  also  Stettauer  v.  White,  98 
III.  72,  and  House  v.  Beak,  141  111.  290,  30  N. 
E.  1065,  infra,  I.  f. 

The  Georgia  statute  substantially  embodies 
the  rule  as  it  existed  in  that  state  prior  to  the 
statute.  Martin  v.  Fyffe,  Dudley  (Ga.)  16; 
Taylor  v.  Tucker,  1  Ga.  231. 

The  North  Carolina  statute  only  removes  the 
Incompetency  of  the  party  who  Is  examined  as 
a  witness  to  prove  his  account,  leaving  his 
credibility  open  to  be  inquired  into  by  the  jury. 
Kitchen  v.  Tyson,  7  N.  C.  (3  Murph.)   314. 

It  seems  that  the  North  Carolina  statute,  as 
passed  in  1756,  gave  to  plaintiffs  the  right  to 
prove  book  accounts  by  their  own  oath,  but  did 
not  give  to  defendants  a  corresponding  right 
to  prove  a  set-off ;  yet  it  was  held  that  under  a 
proper  interpretation  of  the  act  Uiey  had  such 
right.     Thomeguex  ▼.  ^ell,  1 
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utory  proof,  in  a  case  like  this,  of  the  hand- 
writing and  when  made. 

Slaason  v.  D<wis,  1  Aik.  (Vt.)  73;  Lap- 
ham  V.  Kelly,  35  Vt.  195;  Jeicett  v.  Win- 
^hip,  42  Vt.  204;  Farris  v.  Bellows,  52  Vt. 
351;  aieason  v.  Kinney,  65  Vt.  5tf0,  27  Atl. 
208;  Smith  v.  Reniz,  131  N.  Y,  169,  15  L. 
R.  A.  138,  30  N.  E.  54. 

On   petition   for  rehearing. 

The  only  question  suhmitted  to  this  su- 
preme court  was  whether  three  certain 
books  were  legitimate  evidence  tending  to 
show  that  two  certain  drafts  accepted  by 
the  defendant  had  been  paid. 

The  facts  find  that  the  drafts  were  ac- 
cepted; the  only  question  being,  Was  the 
charging  of  the  acceptances  on  the  boc^s 
evidence  tending  to  show  that  the  drafts 
were  paid? 


Messrs.  Wilson  A  Hall,  for  defendant: 

The  objection  that  the  books  were  memo- 
randum books  was  not  well  taken. 

Barber  v.  Bennett,  58  Vt.  476,  56  Am. 
Rep.  665,  4  Atl.  231. 

The  books  were  admissible  as  tending  to 
show  payment  of  the  account. 

Vt.  Stat.  §  1239;  Burnham  v.  Adams,  5 
Vt.  313;  Greev,e  v.  Mills,  60  Vt.  440,  14  Atl. 
5;  Hunter  v.  Kitiredge,  41  Vt.  359:  Cum- 
mings  v.  Fullam,  13  Vt.  434;  Glcason  T. 
Kinney,  65  Vt.  560,  27  Atl.  208. 

Tyler,  J.,  delivered  the  opinion  of  the 
court : 

The  court  below  found  that  the  plaintiff's 
decedent  owned  a  farm  in  Swanton,  from 
which  butter  was  shipped  to  the  defendant 
for  sale  on  commission;  that  the  defendant 
received    the    butter    charged    in    the    last 


44.  Subjoined  to  this  case  is  a  note  to  the  ef- 
fect that  at  a  succeeding  term  this  question 
was  Incidentally  mentioned  by  the  court  in  an- 
other case;  Anbe,  J.,  Inclining  to  the  belief 
that  the  act  did  not  admit  defendant  to  the 
benefit  of  it,  while  Williams,  J.,  was  of  a  con- 
trary opinion. 

And  to  put  the  question  beyond  doubt  the 
statute  was  afterwards  amended  to  embrace  the 
defendants.  See  Webber  v.  Webber,  79  N.  C. 
572. 

Under  this  statute,  in  order  to  entitle  a  party 
to  recover,  he  must  swear,  not  only  that  he 
"sold."  but  also  that  he  actually  "delivered," 
the  articles  for  the  price  of  which  recovery  is 
sdiight.  Adkinson  v.  Simmons,  33  N.  C.  (11 
Ircd.  L.)  416. 

And  it  Is  competent  for  a  party  to  swear  to 
the  price  as  well  as  the  delivery  of  the  articles 
stated  In  his  account  Colbert  v.  Plercy,  25  N. 
C.   (3  Ired.  L.)   77. 

A  single  magistrate  has  ft  right  to  adminis- 
ter a  book-debt  oath  on  a  trial  before  blm. 
Colbert  v.  Piercy,  25  N.  C.  (3  Ired.  L.)  77. 

In  South  Carolina  an  act  passed  In  1721  rec- 
ognized that  it  had  been  the  law  In  the  then 
province  "that  books  of  account  shall  be  al- 
lowed for  evidence,  the  plaintiff  swearing  to  the 
same,  by  reason  that  the  merchants  and  shop- 
keeitcrs  In  South  Carolina  have  not  the  same 
opportunity  of  getting  apprentices  and  servants 
to  deliver  out  their  goods  and  keep  their  books 
of  account  as  merchants  and  shopkeepers  have 
in  England,"  etc.  Thomson  v.  Porter,  4 
Strobh.  Eq.  58,  53  Am.  Dec.  653. 

The  necessity  and  convenience  of  such  a  rule, 
and  its  early  adoption  in  the  practice  of  the 
courts  of  this  country,  in  addition  to  Its  dis- 
tinct recognition,  are  said  in  some  cases,  per- 
haps, to  be  sufficient  to  raise  the  presumption 
that  there  had  been  a  previous  act  authorizing 
the  admissibility  of  such  evidence  and  modify- 
ing, in  some  material  parts,  the  statute  of 
Jac.  I.  chap.  12  (Booster  v.  Sinkler,  1  Bay,  40; 
Slade  V.  Teaedale,  2  Bay,  172 :  Prazler  v.  Dray 
ton,  2  Nott  &  M'C.  471)  :  although  this  is  de- 
nied by  other  cases,  which  say  that  the  prac- 
tice originated  In  a  custom  or  usage,  and  was 
not  regulated  by  a  statute.  Thomas  v.  Dyott, 
1  Nott  &  M'C.  186 ;  Lamb  v.  Hart.  1  Brev.  105. 
But  it  is  immaterial  now  from  what  source  the 
rule  originated,  as  it  is  permanently  established 
and  its  construction  well  settled,  as  shown  by 
Foster  V.  Sinkler,  1  Bay,  40,  holding  that  en- 
tries in  the' original  book  of  a  merchant  or  shop- 
keeper, accompanied  by  his  suppletory  oath,  are 
prima  facie  evidence  of  the  delivery  of  the 
goods  charged.  And  see  other  cases  infra. 
«2  L.  R.  A. 


By  the  Tennessee  act  of  1819,  chap.  25.  I  2, 
a  defendant  is  permitted  to  prove  his  account 
when  offered  as  a  set-off,  in  the  same  manner 
and  under  the  same  rules  and  regulations  as  a 
plaintiff  was  then  by  law  permitted  to  prove  his 
accounts ;  and  upon  appeal  to  the  circuit  court 
from  a  Judgment  of  a  justice  of  the  peace, 
the  defendant  may,  in  the  circuit  court,  prove 
his  account  by  his  own  oath  as  a  set-off,  although 
he  did  not  make  or  offer  to  make  such  a  de- 
fense before  the  Justice.  Clark  v.  Howard,  10 
Yerg.  250. 

In  Wisconsin  a  statute  provides  what  ques- 
tions shall  be  put  to  the  party  who  offers  bis 
account  book  lu  evidence ;  and  in  Betts  v.  Stev- 
ens, 6  Wis.  400,  an  action  on  account  for  medi- 
cal attendance  and  medicines  furnished,  in 
which  the  defendant,  while  not  objecting  to  the 
Introduction  of  plaintiff's  account  book,  did  ob- 
ject to  the  charges  for  attendance,  it  was  held 
improper  for  the  Justice  before  whom  the  case 
was  on  trial  to  ask  plaintiff  if  he  was  not  a 
practising  physician,  although  the  court,  after 
deciding  the  question,  seemed  to  Incline  to  the 
opinion  that  it  was  not  an  error  for  which 
reversal  was  Imperative. 

An  oath  merely  stating  that  the  book  offered 
in  evidence  fs  the  book  of  account  of  the  party 
offering  it  is  insufficient  for  the  admission  of 
the  book  under  the  Tennessee  statute.  Neville 
V.  Northcutt,  7  Coldw.  294. 

But  where  the  plaintiff  has  sworn,  as  the 
statute  requires,  that  he  has  no  other  means  of 
proving  his  account  but  by  his  book,  etc.,  his 
book  is  evidence :  and  if  the  Jury  find  for  him 
upon  it,  the  Judgment  shall  not  be  arrested 
or  a  new  trial  granted  merely  because  It  may 
appear  that  he  might  have  otherwise  proved 
his  account.     Irwin  v.  Jordan,  7  Humph.  167. 

Branch  v.  Dawson,  36  Minn.  193,  30  N.  W. 
545,  holds  that  it  Is  not  necessary  that  books 
of  account  offered  In  evidence  be  authenticated 
by  the  suppletory  oath  of  the  person  who  made 
the  entries. 

But  in  Paine  t.  Sherwood.  21  Minn.  225,  ft 
was  held  that  it  was  not  enough  that  the 
party  making  the  entries  in  the  books  of  account 
offered  in  evidence  swear  to  all  that  Is  re- 
quired by  Minn.  Stat.  chap.  73,  |  70,  where 
upon  his  cross-examination  it  appears  that  ma- 
terial parts  of  bis  testimony  on  the  direct  ex- 
amination were  hearsay.  In  such  case  It  can- 
not be  said  that  "all  the  interrogatories  are 
satisfactorily  established  in  the  affirmative** 
as  required  by  that  section. 

(b)  Miscellaneous  illustrative  cases. 
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fourteen  items  of  the  plaintiff's  specifica- 
tion, and  was  accountable  for  it  at  t)ie 
prices  earned  out,  which  amounted  to  $698.- 
97.  The  plaintiff  claimed  that  $613.06  of 
this  amount  remained  unpaid,  while  the  de- 
fense was  that  payments  had  been  nuide  to 
TOore  than  cover  the  entire  amount.  The 
question  was  whether  two  certain  drafts 
-drawn  by  the  decedent  upon  the  defendant 
had  been  accepted  by  him.  It  had  been  the 
•decedent's  practice  to  draw  upon  the  de- 
fendant, at  thirty  or  sixty  days,  for  round 
Bums,  generally  even  hundreds  of  dollars,  on 
the  strength  of  shipments  about  to  be  made. 
Such  drafts  were  accepted  by  the  defendant, 
and  during  the  life  of  the  acceptance  butter 
was  received  and  sold  by  him,  and  accounts 
of  sales  were  rendered  by  him  to  the  deced- 
«nt.  If  the  drafts  of  August  7  and  August 
31,  1889,  were  in  fact  accepted  by  the  de- 


fendant, then  nothing  was  due  from  him  to 
the  decedent's  estate,  and  this  depended 
upon  whether  the  defendant's  books  were  ad- 
missible as  independent  evidence  of  the  fact 
of  such  acceptance.  The  other  party  to  the 
contract  being  dead,  they  could  not  be  used 
by  the  defendant  as  memoranda.  The  court 
finds  in  relation  to  these  books:  "Three 
books,  introduced  by  the  defendant,  are  sub- 
mitted herewith,  that  their  exact  character 
may  be  ascertained  by  examination.  They 
were  the  only  books  kept  by  the  defendant. 
The  entries  were  made  in  due  course  as  the 
transactions  occurred.  They  embrace 
credits  for  goods  received  and  charges  for 
drafts  accepted  We  have  found  nothing  in 
our  examination  of  them  to  indicate  that 
they  were  not  honestly  kept,  but  they  do  not 
always  contain  the  material  necessary  for 
the  statement  of  a  complete  account,  as  is 


liege  conferred  by  the  Florida  stati^te  was  held 
not  to  be  confined  to  merchants,  but  to  extend 
tq  either  party  in  all  suits  and  actions,  whether 
merchants  or  not ;  the  court  saying  that  the 
restrictions  and  qualifications  upon  the  ad- 
mission of  shop  boolcs  and  books  of  account  in 
evidence,  which  obtain  in  those  states  adopting 
«  more  liberal  rule,  prevail  in  Florida,  notwith- 
standintr  the  silence  of  the  statute  authorising 
the  reception  of  such  books  In  evidence  as  to 
the  mode  of  their  admission,  except  to  require 
the  books  to  be  those  in  which  the  entries 
flhall  have  been  originally  made. 

So,  in  Taylor  v.  Tucker,  1  Qa.  281,  the  court 
said  that  the  rule  admitting  a  party's  books  of 
original  entries  in  evidence  was  not  confined 
to  merchants  and  shopmen,  but  has  been  ex- 
,  tended  to  embrace  all  persons  having  continuous 
dealings  with  another,  and  who  have  no  other 
w&y  of  proving  their  accounts. 

And  under  the  Greorgia  statute  of  1848,  al- 
lowing the  books  of  ail  persons  in  the  practice 
of  any  regular  craft  to  go  to  the  Jury  in  proof 
of  open  accounts,  books  of  account  kept  in  any 
occupation  which  requires  such  books  to  be 
kept  are  rendered  admissible  in  evidence  for 
the  same  purpose  and  to  the  same  extent  as 
merchant's  and  shopkeeper's  books.  Oanahl  v. 
Shqre.  24  Ga.  37. 

But  books  of  others  than  those  doing  a  regu- 
lar business  and  keeping  daily  entries  thereof, 
who  are  not  merchants,  shopkeepers,  physicians, 
or  blacksmiths,  are  not  admissible  to  prove  an 
open  account.  Bass  t.  Gobert  (Ga.)  88  8.  B. 
834. 

A  book  of  accounts  of  an  electric-light  com- 
pany sufficiently  sworn  to  be  correct  is  admis- 
sible in  evidence  in  an  action  to  recover  for  its 
services  in  removing  and  replacing  its  wires 
over  a  street  crossing  to  permit  a  house  to  be 
moved,  where  the  services  were  rendered  and  the 
entries  made  In  due  course  of  business.  Dick- 
son V.  Kewanee  Electric  Light  ft  Motor  Co.  53 
III.  App.  379. 

And  in  an  action  upon  an  account  kept  In  a 
lx>ok  belonging  to  a  firm  of  which  plaintiff  is  a 
a  member,  the  l>ook  is  admissible  to  prove  the 
account,  where  it  was  so  kept  by  agreement  of 
the  parties,  and  the  necessary  preliminary  proof 
lias  been  made.     White  v.  Tucker,  9  Iowa,  100. 

But  a  l>ook  kept  by  a  loan  agent  with  head- 
ings at  the  top  of  each  page  so  arranged  that 
the  entries  thereunder  will  present  a  record  of 
loans  made,  the  names  and  addresses  of  the 
mortgagor  and  mortgagee,  the  description  of  the 
property  mortgaged,  the  place  where  and  the 
•date  when  principal  and  interest  became  due, 
and  whether  and  when  they  have  been  paid  and 
62  L.  R.  A. 


remitted  to  the  mortgagee,  is  not  a  book  of  ac- 
counts within  the  contemplation  of  the  Iowa 
statute.  Security  Co.  v.  Graybeal,  85  Iowa, 
548,  52  N.  W.  497 ;  United  States  Bank  t.  Bur- 
son,  90  Iowa.  101,  67  N.  W.  705. 

And  a  book  purporting  to  be  a  record  of  notes 
owned  by  the  party  is  not  admissible  as  a  book 
of  accounts  to  prove  that  at  a  certain  date  the 
party  held  a  note  against  another.  Kasslng 
V.  Walter  (Iowa)   66  N.  W.  882. 

Nor  is  a  book  of  entries,  the  purpose  of  which 
is  to  keep  track  of  the  loans  made  and  coi« 
lections  received  by  the  party,  admissible  as  a 
book  of  accounts  under  the  Nebraska  statute. 
Labaree  v.  Klosterman,  83  Neb.  150,  49  N. 
W.  1102. 

And  a  register  of  bills  receivable  kept  by  m, 
bank  or  banker  is  not  a  "book  of  account"  in 
the  sense  in  which  that  term  is  used  in  the 
Nebraska  statute,  as  it  does  not  contain  charges 
by  one  party  against  the  other,  "made  in  the 
ordinary  course  of  business."  Martin  t.  Scott, 
12  Neb.  42,  10  N.  W.  532. 

So,  too,  a  check  book  out  of  which  the  checks 
are  taken,  containing  on  a  stub  or  margin  op- 
posite the  place  where  the  check  was  taken 
out  memoranda  showing  the  name  of  the  payee, 
amount,  date,  etc.,  is  not  an  account  book 
within  the  meaning  of  the  Ohio  statute.  Watts 
V.  Shewell,  31  Ohio  St.  331 ;  Wilson  v.  Goodin. 
Wright  (Ohio)  210. 

Entries  in  a  book  of  accounts  are  not  ad- 
missible as  part  of  the  ret  gestm  where  the  fact 
entered  is  the  very  transaction  itself  upon 
which  the  right  to  recover  is  based.  Sypher  v. 
Savery,  39  Iowa,  258. 

And  an  .order  book  with  the  record  of  sales 
is  in  no  (HToper  sense  an  account  book,  and  should 
not  be  admitted  in  evidence  in  a  suit  <by  the 
party  offering  it  to  recover  his  commissions  on 
such  sales,  who  testifies  that  he  kept  books  of 
account  which  were  not  produced  or  their  ab- 
sence accounted  for.  Brooks  v.  Funk,  86  III. 
App.  631. 

.  But  on  a  proceeding  in  equity  charging  a  com- 
bination between  the  defendants  to  defraud  the 
plaintiff  in  the  sale  of  certain  goods  by  one  of 
them  to  him,  and  praying  that  certain  instru- 
ments set  forth  in  the  bill  may  be  set  aside  and 
an  account  taken,  the  testimony  of  the  parties, 
and  their  account  books,  are  admissible  in  evi- 
dence on  a  hearing  before  the  committee.  Cal- 
lender  v.  Colegrove,  17  Conn.  1. 

But  where  plaintilTs  cause  of  action  is  on  an 
account  stated  he  can  only  recover  by  showing 
both  the  account  and  the  unqualified  assent  of 
the  defendant  to  its  correctness ;  and  it  Is  there- 
fore  proper  for  the  court  .to  ex^d^^g  f^ 
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apparent  from  an  examination  of  the  Bur- 
ton entries  from  the  settlement  of  July  3, 
1888,  to  the  first  credit  now  in  controversy. 
Charges  to  balances  are  made  and  memo- 
randa of  settlement  entered  where  the  items 
included  do  not  show  a  balance."  The  books 
arc  memorandum  books  in  form,  rather 
than  regular  account  books,  though  the 
pages  are  4  inches  wide  by  8  long,  and  ruled 
with  money  columns.  On  the  fly  leaf  of 
each  is  written,  "B.  F.  Kenerson's  Butter 
Book,"  and  they  purport  to  contain  memo- 
randa of  the  defendant's  butter  transactions 
with  various  persons.    The  manner  in  which 

Jury's  consideration  the  showing  made  by  the 
plnlntlfT's  books  of  account  Independently  of 
the  alleged  account  stated.  Sterling  Lumber 
Co.  V.   Stinson,  41  Neb.  368,  69  N.  W.  888. 

Where  a  plaintiff  in  a  summary  process  on 
a  merchant's  open  account  Is  absent  from  the 
state  at  the  time  of  the  trial,  proof  of  the  orig- 
inal entries  being  in  his  handwriting  is  not 
admissible :  the  only  cases  where  the  entries 
have  been  proved  by  others  than  those  who 
made  them  have  been  in  cases  tried  on  writs  of 
inquiry.  It  is  never  permitted  where  the  de- 
fendant appears  and  defends.  Douglass  ▼. 
Hart,  4  McCord,  L.  257. 

And,  In  an  action  by  a  bookkeeper  of  a  bank 
for  money  had  and  received  on  account  of 
"short  charge*'  on  a  check  (overcharged)  the 
bookkeeper's  book  kept  by  him  unaccompanied 
by  tiis  oath,  the  cheok  not  being  produced,  is 
not  admissible  for  him  merely  upon  proof  of 
his  handwriting.  Evcringham  t.  Langton,  2 
McCord,  L.  157. 

But  m  an  action  upon  a  book  account  for  the 
professional  services  of  a  physician,  proof  that 
tho  plaintiff,  wl'.o  was  out  of  the  country,  had 
before  he  left  made  oath  before  one  of  the 
Judges  to  his  original  entries;  that  the  several 
charges  therein  were  for  professional  services 
entered  in  his  book  by  himself  and  were  In  his 
handwriting :  and  that  the  book  contained  the 
original  entries,  accompanied  by  proof  of  his 
handwriting, — was  held  to  be  proper  evidence  to 
go  to  the  jury  upon  a  writ  of  inquiry  upon  the 
ground  of  its  being  the  best  evidence  the  nature 
of  the  case  admitted.  Spence  v.  Sanders,  1 
Bay,  119. 

The  Vermont  statute  allowing  items  of  ac- 
count to  be  adjusted  in  an  action  of  book  ac- 
count docs  not  operate  to  allow  the  adjust- 
ment of  items  of  book  account  In  an  action  of 
account.     CI  I  ley   v.   Tenny,    31   Vt.   401. 

But  the  fact  that  a  party  may  make  oath  to 
the  truth  of  entries  on  his  book  before  auditors 
in  an  action  which  he  has  brought  on  book 
account  according  to  the  Vermont  statute  does 
not  deprive  him  of  his  common-law  remedy  ;  but 
he  may  still  declare  for  goods  sold  and  delivered, 
and  give  his  books  In  evidence  to  the  jury,  ac- 
companied by  such  other  evidence  as  the  com- 
njon  law  requires  to  prove  his  declaration.  Burn- 
ham  V.  Adams,  5  Vt.  313, 

A  book  containing  entries  of  cash  received 
and  paid  in  reference  to  a  stock  of  goods  in 
which  the  plaintllT,  in  an  action  against  a  de- 
cedent's estate,  and  the  decedent,  had  been  joint- 
ly Interested,  is  an  account  book  under  the 
Vermont  statute.  Re  Dlggins,  68  Vt.  198,  84 
Atl    696. 

(c>   Special  8tatute$, 

An  Alabama  statute  (Code,  |  1808)  provides 
that  \hv  original  entries  in  the  books  of  a  phy- 
sician   are   evidence    for   him.     in     all     actions  { 
brought  for  the  recovery  of  his  medical  services, 
62  L.  R.  A. 


these  memoranda  were  kept  is   illustrated 
by  the  following  quotation: 


3rd  May. 

O.  A.  Burton 
By  3  tubs  butter 
61'-9*,  t?2-9 
61»-9  May  18 
185-28^157 

Dr. 
To  acceptance 

30  days 


Cr. 
35 

83 

18       25.61 


200.00 


The  manner  of  keeping  the  accounts  and 


I  that  the  services  were  rendered,  unless  the  de- 
fendant In  open  court  denies  on  oath  the  truth 
of  such  entries ;  but  the  physician  is  required  to 
prove  the  value  of  such  services. 

And  under  this  statute  his  books  are  evldenee 
of  the  Items  of  his  account  for  medicines  ad- 
ministered and  furnished  to  his  patients  in 
the  course  of  his  business,  as  well  as  of  his 
active  services.  Richardson  ▼.  Dorman,  28 
Ala.  679. 

And  in  Halliday  v.  Butt,  40  Ala.  178,  the 
court  said  that  proof  that  the  original  entries 
In  a  physician's  books  were  in  his  handwriting 
would  be  prima  facie  sufficient  proof  of  their 
identity  to  admit  them  in  evidence  In  his  favor 
under  this  statute. 

But  after  the  exclusion  of  a  physician's  books 
of  original  entries,  which,  by  the  express  pro- 
vision of  the  statute,  the  defendant's  denial 
of  their  truth  in  open  court  upon  oath  necessi- 
tated, the  latter  has  no  right  to  testify  In  his 
behalf  as  to  which  entries  are  correct  and  which 
incorrect.     Weaver  v.  Morgan,  40  Ala.  142. 

In  South  Carolina,  by  a  statute,  books  of  orig- 
inal entry  kept  by  farmers  and  planters  re-  i 
lating  to  the  transactions  of  their  farms  or 
plantations,  are  receivable  in  evidence  when- 
ever the  business  transactions  of  their  farms  or 
plantations  are  called  In  question,  as  between 
the  farmer  or  planter  and  his  employees,  in  the 
same  manner  as  books  of  merchants  and  shop- 
keepers are.  1  Rev.  Stat.  |  2364.  Compare 
Jeter  v.  Martin,  2  Brev.  166,  which  had  held 
that  books  of  account  of  a  farmer  and  planter 
suing  on  an  account  charging  various  articles, 
such  as  com,  beef,  whisky,  etc.,  were  not  ad- 
missible in  evidence  under  the  rule  admitting 
books  of  tradesmen  and  handicraftsmen. 

And  another  South  Carolina  statute  provides 
that  books  of  account  of  tavern  keepers,  shop- 
keepers, or  retailers  of  spirituous  liquors  are 
not  admissible  as  evidence  of  any  debt  for 
spirituous  liquors  sold  In  less  quantity  than  a 
quart.  1  Rev.  Stat.  2365.  Compare  Herlock 
V.  Riser,  1  McCord.  L.  481.  which  had  held  that 
where  a  plaintiff  was  a  shopkeeper  and  sued  the 
defendant  on  an  open  account,  most  of  the  items 
of  which  were  for  spirituous  liquors  sold  in 
small  quantities,  his  books  were  admissible  to 
prove  the  account. 

(d)  Rule  in  Louisiana, 

In  Louisiana  the  former  rule  was  that  a 
party's  books  of  account  were  no  evidence  In 
themselves,  and  they  amounted  to  nothing  more 
than  declarations  of  the  party  In  his  favor, 
which,  unaccompanied  by  other  circumstances, 
were  never  received  as  proof  of  any  fact  in 
favor  of  the  party  who  kept  them  and  made  the 
entries  therein.  Cavelier  v.  Collins,  3  Mart. 
(La.)  188;  Smith  T.  Harrathy,  6  Mart.  N.  S. 
320. 

And  in  Herr»ng  v.  Levy,  4  Mart.  N.  8.  883. 
the  court  said  that  it  was  setftled->lbaWfM|> 
igi  ize      y  ^ 
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their  purpose  \b  the  important  considera- 
tion, rather  -than  the  form  of  the  hooks 
themselves.  An  original  entry  may  be  made 
upon  a  diary  or  a  hock  or  papier,  and  be  en- 
titled to  be  received  as  independent  evidence. 
Gleason  v.  Kinney^  66  Vt.  660,  27  Atl.  208. 
If  the  books  only  contained  memoranda  of 
payments  to  Burton,  they  would  have  been 
inadmissible;  for  the  law  will  not  permit  a 
party  to  make  a  memorandum  of  a  fact, 
and  introduce  it  as  evidence  of  that  fact, 
when  he  is  by  statute  denied  the  right  to 
testify  to  it.  PoAris  v.  Bellows,  52  Vt.  351. 
Nor  can  mere  private  memoranda,  without 
proof  that  they  were  made  as  original  en- 
tries, become  independent  evidence.  God- 
ding V.  Oroutt,  44  Vt.  54 ;  Barber  v.  Bennett, 


58  Vt.  476,  56  Am.  Rep.  565,  4  Atl.  231. 
Such  entries  can  only  be  referred  to  by  a 
witness  to  refresh  his  recollection  of  what 
transpired  when  they  were  made  at  the 
time  of  or  soon  after  the  transaction. 
Barber  v.  Bennett,  62  Vt.  50,  19  Atl.  978; 
Re  Diggins,  68  Vt.  198,  34  Atl.  696.  Tliese 
books  were  the  only  ones  kept  by  the  defend- 
ant. The  entries  were  honestly  made,  and 
in  the  usual  course  of  his  business,  and  in- 
cluded credits  for  butter  received  and 
charges  for  drafts  accepted.  They  were 
properly  received  in  evidence,  under  Vt. 
SUt.  §   1239. 

Judgment  affirmed. 

Rehearing  denied. 


chants'  books  were,  in  Loaislana,  not  In  them- 
selves evidence  against  other  merchants. 

And  this  rnle  was  not  changed  so  as  \o 
render  a  merchant's  boolcs  admissible  to  prove 
against  other  merchants  the  sale  and  delivery 
of  articles  therein  entered,  by  the  provision  of 
La.  Civ.  Code,  act  230,  p.  308,  declaring  that 
merchants'  entry  books  do  not  prove  against 
persons  who  are  not  in  trade  the  sale  and  de- 
livery of  such  articles.  Johnston  v.  Breediove, 
2  Mart.  N.  S.  508. 

Indeed,  it  is  held  that  they  are  rendered  Inad- 
missible by  this  statute,  although  an  offer  Is 
made  to  corroborate  the  books  by  the  testimony 
of  witnesses  as  to  the  days  on  which  the  sev- 
eral transactions  took  place,  and  to  prove  in 
whose  handwriting  the  original  entries  were 
made.     Kendall  v.  Bean,  12  Rob.   (La.)  407. 

The  court,  however,  in  tliis  case  permitted 
witnesses  who  had  made  entries  in  the  books 
of  matters  within  their  personal  knowledge  to 
refer  to  such  entries  to  refresh  their  memory. 

And  in  Flower  v.  Downs,  6  La.  Ann.  539,  the 
court  said  that,  though  a  factor's  boolcs,  or 
those  of  merchants  with  whom  h4  deals,  are 
not  per  se  evidence  for  him,  witnesses  may  look 
Into  them  to  refresh  their  memory,  this  being 
the  only  way  in  which  creditors  can  prove  their 
accounts. 

But  in  Pargond  v.  Guice,  6  La.  77,  25  Am. 
Deo.  202,  it  was  held  that  a  witness  has  no  right 
to  refresh  his  memory  by  reference  to  a  party's 
books,  where  It  does  not  appear  that  the  entries 
were  made  by  him.  The  court  said  that  there 
Is  not  a  clearer  rule  of  evidence  than  that  which 
declares  the  plaintilTB  boolcs  not  to  be  evidence 
for  him,  and  that  a  paper  which  could  not  be 
read  in  evidence  may  bo  resorted  to  by  a  witness 
to  refresh  his  memory  as  a  memorandum  made 
by  himself. 

In  Morgan  t.  Bickle.  2  Mart.  N.  S.  377,  how- 
ever, a  vendor's  books  were  treated  as  inadmis- 
sible in  evidence  in  his  favor,  but  a  witness  was 
permitted  to  state  whether  an  entry  in  the  book 
was  correct,  and  whether  the  goods  were  deliv- 
ered accordingly,  where  the  written  evidence  of 
the  receipt  of  the  goods  given  by  the  vendees 
had  been  lost  or  mislaid. 

Bo,  an  account  in  a  tutor's  handwriting  and 
misupported  by  any  voucher,  of  moneys  ex- 
pended by  him  for  the  personal  expenses  of 
his  ward,  is  inadmissible  in  evidence  for  him 
upon  opposition  to  his  account,  in  view  of  La. 
Civ.  Code,  arts.  2244,  2245,  declaring  that  par- 
ties cannot  make  their  books  evidence  in  their 
favor.     Whittikam  v.  Swain,  9  I^.  Ann.  122. 

And  the  reception  in  evidence,  without  ob- 
jection, of  one  of  the  party's  books  of  account 
offered  in  bis  own  behalf,  is  no  reason  for  per- 
mitting him  to  introduce  another  book  in  evi- 
dence when  objected  to.  Lyons  ▼.  Teal,  28  La. 
Ann.  502. 
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And  a  merchant's  creditors  cannot  Introduce 
his  books  in  evidence  against  his  alleged  debtor, 
— especially  in  the  absence  of  any  allegation  or 
proof  of  fraud  or  collusion  between  the  merchants 
and  the  debtor,  in  view  of  the  provision  of  the 
statute  previously  referred  to.  Porche  v.  Le- 
Blauc,  12  La.  Ann.  778. 

So,  the  books  of  an  insolvent,  or  testimony  as 
to  their  contents,  unaided  by  any  other  evidence, 
cannot  be  accepted  as  proof  to  establish  a  claim 
of  one  creditor  against  an  opposition  of  other 
creditors  to  a  syndic's  account.  Calder  v.  Their 
Creditors,  47  La.  Ann.  1538,  18  So.  520. 

Bat  books  of  an  insolvent  corporation  are  ad- 
missible in  evidence  to  prove  the  claim  of  a 
creditor  against  other  creditors,  where  there  is 
nothing  suspicious  in  their  appearance,  or  in 
the  manner  in  which  they  are  kept,  or  in  the 
entries  as  made,  and  they  are  supported  by  am- 
ple corroborative  proof.  New  Orleans  Canal  ft 
Bkg.  Co.  V.  Leeds,  49  La.  Ann.  123,  21  So. 
168. 

So,  entries  in  the  books  of  an  insolvent,  when 
shown  to  have  been  made  in  good  faith  and  at 
the  time  they  purport  to  have  been  made,  and 
most  of  them  for  matters  within  the  knowledge 
of  the  witness,  are  admissible  and  sufficient  to 
correct  an  omission  of  the  persons  thereby 
shown  to  be  creditors  of  the  insolvent  from 
the  tableau  of  distribution  filed  by  the  syndic. 
Hernandez  v.  His  Creditors,  15  La.  Ann.  87. 

(e)  Rule  in  Maryland. 

In  Maryland  the  usage  which  prevails  In  New 
York  and  other  states,  of  admitting  in  evidence 
the  books  of  account  kept  by  creditors  them- 
selves who  are  proved  to  have  been  of  fair  char- 
acter and  correct  In  their  dealings,  was  said,  In 
Owings  V.  Low,  5  Gill  &  J.  134,  never  to  have 
existed  in  that  state,  and  to  be  at  war  with  all 
the  acts  of  the  Maryland  legislature  in  relation 
to  proving  accounts,  and  the  uniform  decisions 
of  the  courts  of  that  state  upon  the  subject. 

And  a  party's  book,  in  which  he  keeps  an  ac- 
count of  expenses  incurred  in  his  business,  al- 
though admissible  in  evidence  for  the  purpose  of 
refreshing  his  memory.  Is  not  admissible  as  a 
book  of  original  entries,  where  such  entries 
were  made  by  the  party  himself.  Stalllngs  v. 
Gottschalk,  77  Md.  429,  26  Atl.  524. 

So,  entries  in  a  party's  ledger  are  not  rendered 
admissible  in  his  favor  because  he  has  regular^ 
ly,  year  by  year,  within  twelve  months  from  the 
date  of  such  entries  respectively,  made  an  oath 
before  the  Justice  of  the  peace.  In  pursuance  of 
Md.  Code  Pub.  Gen.  Laws,  art.  37,  §  43,  which 
oath  was  written  in  the  ledger  at  the  end  of 
each  year's  charges,  where  the  original  affidavit 
which  the  same  section  requires  whenever  a 
suit  is  brought  is  made.  Ward  v.  Lsltch,  80 
Md.  326. 
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And  this  case  further  holds  that  failure  of 
a  storekeeper  to  make  the  additional  affidavit  to 
the  account  sued  on,  required  by  Md.  Code, 
Pub.  Gen.  Laws,  art.  87,  |  43,  wheneyer  suit  is 
brought.  Is  not  cured  by  Md.  act  1864,  chap. 
109,  which  makes  the  parties  to  a  suit  compe- 
tent as  witnesses. 

The  Maryland  act  of  1729,  chap.  20  (Includ- 
ed In  art.  37,  H  48-46,  of  the  Present  Pub. 
Gen.  Laws),  In  so  far  as  It  permits  a  party  to 
prove  bis  own  accounts  by  oath  or  affirmation. 
Is  In  derogation  of  the  common  law,  and,  like 
all  such  legislation.  Is  to  be  construed  strictly. 
Warner  v.  Fowler,  8  Md.  26. 

Anl  In  an  action  of  assumpsit  an  account  Is 
Inadmissible  In  evidence  where  It  does  not  ap- 
pear from  the  face  of  the  probate  annexed  that 
It  was  proved  according  to  the  requirements  of 
the  statute.  The  probate  only  recited  that  the 
party  "made  oath  to  the  above  account  accord- 
ing to  law."  Evans  v.  Bonner,  2  Harr.  & 
MH.  377. 

And  the  probate  of  an  account  under  the 
statute,  omitting  to  state  that  the  creditor  had 
not  received  "any  security"  for  his  debt.  Is  not 
evidence  under  the  statute;  such  omission  con- 
stituting a  fatal  defect.  Smoot  v.  Bunbury,  1 
Harr.  &  J.  136  ;  Dyson  v.  West,  1  Harr.  ft  J.  567. 

If  all  the  articles  in  an  account  were  really 
lent,  sold,  or  done,  the  probate  shall  be  con- 
sidered as  evidence  In  the  cause,  although  the 
defendant  proves  that  the  price  was  too  high,  or 
that  part  of  the  same  charge  as  due  has  been 
paid  or  In  any  manner  satisfied.  Sanders  v. 
Leigh,  2  Harr.  ft  MH.  380. 

Probates  of  books  of  account  taken  before  and 
signed  by  persons  stating  themselves  to  be  jus- 
tices of  the  peace  of  Frederick  county,  which  at 
that  time  Included  the  present  county  of  Mont- 
gomery, are  Inadmissible  in  evidence  in  an  ac- 
tion of  assumpsit  In  the  Montgomery  county 
court,  unless  other  evidence  is  produced  to  show 
that  they  were  justices  of  the  peace  of  Fred- 
erick county.  Gordon  v.  Hickman,  4  Harr.  ft 
M'H.  217. 

Entries  on  the  defendants'  books  of  account 
In  relation  to  transactions  between  them  and 
a  third  person,  consisting  of  various  debits 
and  credits  for  carriages,  harness,  cash,  etc., 
and  including  an  Item  "to  bill  of  sale  and  re- 
cording carriage,"  were  held  to  have  been  prop- 
erly rejected  in  Rogers  v.  Severson,  2  Gill,  385, 
which  was  a  suit  to  recover  for  repairs  to  a 
carriage,  when  offered  to  show  that  a  bill  of 
sate  of  a  carriage  from  such  third  person  to 
defendant,  introduced  by  plaintiff,  was  designed 
as  a  mortgage  or  conditional  sale,  and  to  rebut 
the  evidence  offered  by  the  plaintiff  that  such 
third  person  acted  as  defendant's  servant  In 
taking  the  carriage  to  plaintiff  for  repairs.  The 
court  said  that,  If  the  account  could  be  admis- 
sible to  prove  that  the  bill  of  sale  was  In  fact 
a  mortgage,  and  the  character  of  the  evidence 
was  such  as  could  be  received,  there  was  noth- 
ing 1-n  the  account  sufficient  to  prove  such  fact, 
and  that  It  was  Inadmissible  for  the  other  pur- 
pose for  which  It  was  offered. 

Entries  loi  a  firm's  blotter  In  the  handwriting 
of  one  of  the  partners,  though  Inadmissible  in 
favor  of  the  partnership  to  prove  a  sale,  are 
competent  evidence  In  connection  with  the  tes- 
timony of  his  salesman  that  he  sent  a  bill 
copied  therefrom  to  the  defendant,  to  show  the 
contents  of  such  bill,  provided  that  a  sufficient 
foundation  be  laid  for  the  Introduction  of  sec- 
ondary evidence  of  the  contents  of  the  bill. 
Atweil  V.  Miller,  6  Md.  10,  61  Am.  Dec.  294. 

b.  Entriea  hy  party  who  has  $ino«  deceased, 

1.  Rule  at  common  law. 

It  has  long  been  the  practice  In  many  of 
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the  United  States,  even  although  the  practice* 
is  not  sanctioned  by  an  express  statute,  to- 
admit  in  evidence  In  favor  of  the  estate  of  a 
decedent  the  books  of  the  decedent,  upon  proof 
that  they  were  his  books  and  of  his  handwriting, 
whenever  the  books  would  have  been  evidence 
with  his  oath  If  living.  Odell  v.  Culbert,  » 
Watts  ft  S.  66,  42  Am.  Dec.  317 ;  McLellan  v. 
Crofton,  6  Me.  807;  Leighton  v.  Manson,  14 
Me.  208. 

And  It  is  not  necessary  to  accompany  them^ 
with  any  evidence  as  to  the  time  and  manner 
In  which  the  fotries  were  made.  Hoover  v. 
Gehr,  62  Pa.  136.  In  this  case  the  executor  of 
the  decedent  testified  that  a  book  offered  by  him 
as  the  decedent's  book  of  original  entries  was 
found  at  the  decedent's  house,  and  that  the- 
entries  were  In  his  handwriting. 

And  evidence  subsequently  offered,  as  to  the- 
tlme  when  the  entries  were  made,  must  be- 
referred  with  the  books  to  the  Jury,  for  them  ta 
determine  whether  or  not  the  books  are  booka 
0f  original  entry.  Van  Swearlngen  v.  Harris, 
1  Watts  ft  S.  356. 

And  In  New  Hampshire  they  are  admissible, 
although  supported  only  by  the  suppletory  oattk 
of  his  administrator.  Dodge  v.  Morse,  8  N.  H. 
232. 

But  testimony  of  the  administrator  that  the 
books  came  into  his  hands  as  administrator  as 
the  Intestate's  books  of  original  entry,  and  that 
he  believes  the  debt  to  be  unpaid.  Is  not  suf- 
ficient to  warrant  their  admission  in  evidence- 
without  proof  that  the  entries  were  In  the  In- 
testate's handwriting.  Robinson  v.  Dibble,  17 
Fla.  457. 

An  account  book  kept  by  a  deceased  person, 
accompanied  by  testimony  of  his  personal  rep- 
resentative that  It  was  the  book  in  which  he- 
kept  his  accounts ;  that  the  handwriting  there- 
in was  principally  the  decedent's,  the  rest  be- 
ing the  handwriting  of  the  witness ;  that  the  en- 
tries were  made  at  or  about  the  time  the  trans- 
actions to  which  they  referred  occurred;  and 
that  It  was  the  book  In  which  the  decedent  had 
settled  with  persons  with  whom  he  had  business. 
— was  admitted  in  Buckley  v.  Buckley,  12  Nev. 
423.  Affirmed  in  16  T^ev.  180. 

But  a  book  of  entries  kept  by  a  testator  Is  not 
admissible  In  favor  of  his  executors,  unless  it 
contains  the  registration  of  some  fact  which  la 
relevant  to  the  Issues  on  trial,  made  by  him 
in  the  course  of  his  business  or  duty  and  aa 
to  which  he  would  at  the  time  have  l>een  a 
competent  witness.  Avery  v.  Avery,  40  Al^. 
193. 

Diaries  kept  by  a  person  since  deceased,  con- 
taining In  what  Is  proved  to  be  the  intestate'a 
handwriting  a  purported  Invoice  of  the  in- 
testate's property,  in  each  of  which  Invoice  la 
included  the  note  in  suit,  are  not  admissible 
ss  Independent  evidence  for  the  administrator 
of  the  Intestate's  estate.  In  an  action  against 
the  maker  of  the  note.  Godding  v.  Orcutt,  44 
Vt.  54. 

In  Ohio  the  book  of  accounts  of  a  deceased 
person,  whose  personal  representative  is  suing 
his  debtor  upon  an  account  therein,  is  not  com- 
petent evidence  of  Itself  for  the  personal  repre- 
sentative; but  proof  that  the  decedent  kept 
rgular  books,  and  of  some  of  the  items,  and  that 
the  clerk  was  not  a  competent  witness,  author- 
izes the  court,  at  its  discretion,  to  admit  the 
books.  Van  Home  v.  Brady.  Wright  (Ohio) 
451.  In  this  case  the  plaintiff  offered  a  book 
which  he  proved  to  be  the  executor's  book  of 
accounts,  and  offered  to  read  therefrom  an  ac- 
count against  the  defendant,  but  the  court  held 
that  the  book  of  Itself  was  not  evidence.  It  waa 
then  proved  that  the  testator  had  kept  regular 
books  by  those  dealing  with  him,  and  that  ha 
had  a  clerk  who  made  the  entries,  or  part  of 
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them,  who  was  then  called  as  a  witnem,  but 
the  court  held  that,  although  he  was  incom- 
petent because  of  his  interest  as  distributee  to 
testify  to  the  JU17,  he  might  relate  facts  to  the 
court  as  circumstances  to  show  that  the  books 
ought  to  be  admitted.  The  witness  released  his 
Interest  to  the  plaintiff,  and  then  testified  to  the 
regularity  of  the  books  in  general ;  that  the  de- 
fendant dealt  with  the  testator,  Identifying  sev- 
eral entries  In  the  defendant's  account;  that 
the  defendant  had  several  times  examined  the 
account  and  made  no  objection,  and  that,  after 
notice  was  served  on  him  to  take  testimony,  he 
had  heard  the  defendant  say  he  never  offered 
any  objection  to  the  account,  for  he  knew  it 
was  all  right;  after  which  the  book  was  given 
In  evidence. 

And  in  Cram  v.  Spear,  8  Ohio,  494,  it  was 
said  that  books  of  deceased  persons  have  been 
sometimes  permitted  to  go  to  the  Jury  in  con- 
nection with  other  evidence,  and  without  further 
proof  as  to  the  books  themselves  than  that 
they  were  in  the  handwriting  of  the  person  mak- 
ing thecharges ;  but  that  this  has  been  done,  not 
in  consequence  of  the  statute,  but  from  the  ne- 
cessity of  the  case,  and  in  accordance  with  the 
principle  that  the  handwriting  of  the  clerk  in 
the  habit  of  making  charges  may  be  proved  after 
his  decease,  or  when  he  is  without  the  Jurisdic- 
tion of  the  court. 

A  page  of  a  decedent's  account  book  is  not 
admissible  in  behalf  of  his  administrator,  sued 
on  a  note  given  by  him,  where  there  is  no 
proof  that  the  entries  were  in  his  handwriting, 
or  when  they  were  made, — especially  when  the 
page  in  question  does  not  have  the  appearance  of 
being  an  account  within  the  general  acceptance 
of  the  term  kept  in  the  regular  course  of  busi- 
ness, but  is  rather  a  memorandum.  Rouyer  v. 
Miller,  16  Ind.  App.  519,  44  N.  E.  61,  45  N.  B. 
674.  The  court  grounds  the  exclusion  upon  the 
reasons  given,  but  would  seem  to  intimate  from 
the  use  of  the  phrase  **if  for  no  other  reason," 
that  it  might  not  be  admissible,  even  with  this 
showing. 

Watts  V.  Howard,  7  Met.  478,  was  a  proceed- 
ing to  determine  whether  or  not  defendant's 
testator,  who  had  in  his  lifetime  been  executor  of 
the  plaintiff's  testator,  had  after  the  death  of 
the  first  testator  received  payment  of  a  note 
due  to  him  from  the  first  testator  which  had 
originally  been  secured  by  a  real -estate  mortgage, 
but  which  plaintiff  claims  had  been  paid,  basing 
his  contention  on  the  fact  that  the  mortgage  had 
been  satisfied  of  record.  To  support  his  conten- 
tion that,  as  his  testator  was  devisee  in  fee  after 
certain  trusts  under  the  will  of  the  first  testator 
of  the  very  land  encumbered  by  his  mortgage,  he 
no  longer  had  any  interest  in  keeping  the  mort- 
gage alive,  and  that  his  purpose  was  to  dis- 
charge the  mortgage  and  still  hold  the  debt 
against  the  first  testator's  estate,  the  defendant 
offered  in  evidence  a  memorandum  book  kept 
by  his  testator  containing  sundry  Items  of 
transactions  relating  to  his  doings  as  executor 
with  debits  and  credits  as  such,  amongst  which 
the  estate  of  the  first  testator  was  charged  with 
the  amount  of  the  note,  the  entry  bearing  the 
same  date  with  the  discharge  of  the  mortgage, 
which  the  trial  court  admitted,  not  for  the  pur- 
pose of  charging  the  first  testator's  estate,  but 
as  a  fact  which,  if  done  at  the  same  time  at 
which  the  mortgage  was  discharged,  might 
tend  to  explain  the  purpose  of  the  discharge. 
But  on  motion  to  set  aside  the  verdict  It  was 
held  that  the  hook  was  improperly  admitted,  I 
(1)  because  it  was  a  mere  private  memorandum  | 
kept  by  the  testator  in  relation  to  his  own  1 
transactions:  (2)  because  it  was  not  proved  to 
have  been  made  at  the  time  It  purports  to  bear ' 
date ;  (3)  because  it  was  uncorroborated  by  , 
other  evidence;  and  <4)  because  it  relates  to 
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a  transaction  of  a  kind  in  re8i>ect  of  which 
vouchers  and  evidence  of  a  more  satisfactory 
character  are  usually  presumed. 

But  a  decedent's  memorandum  l>ook  contain- 
ing the  Items  of  an  account  sued  on  is  prima 
facie  admissible  in  favor  of  his  administratrix, 
where  there  is  evidence  that  the  entries  were 
made  at  the  time  of  the  respective  transactions 
to  which  they  refer.  Lunsford  v.  Butler,  102 
Ala.  403,  15  So.  289. 

And  in  an  action  by  an  administrator  to  re- 
cover for  money  loaned  by  his  intestate,  and 
for  a  balance  due  on  account,  questions  put  by 
defendant  to  the  plaintiff  as  a  witness,  identify- 
ing his  intestate's  ledger  as  such,  and  certain 
books  of  account  of  defendant,  as  being  the 
same  upon  which  was  based  a  settlement  set 
up  by  a  defendant  as  including  and  covering 
the  matters  in  controversy,  are  proper.  Slade 
v.  Leonard,  75  Ind.  171.  The  court  said  that 
the  defendant  was  entitled  to  such  evidence  a* 
the  account  book  of  plaintiff's  intestate  might 
furnish  touching  the  alleged  debt,  and  that  his 
own  books,  while  not  admissible  to  prove  any 
item  of  set-off  or  payment,  were  competent,  in 
connection  with  other  evidence,  that  all  the 
items  contained  therein  were  included  in  the 
settlement  set  up ;  but  it  waa  held  that  the  de- 
fendant was  not  injured  by  the  exclusion  of  the 
questions,  because  defendant's  evidence  showed 
that  the  Item  of  money  loaned  for  which  a  ver- 
dict was  rendered  was  not  included  in  the  set- 
tlement, and  it  was  manifest  from  the  whole 
evidence  that  the  Jury  found  the  book  accounts, 
of  both  parties  to  have  been  fully  settled,  with 
the  exception  of  that  item. 

An  Intestate's  book  of  accounts  is  not  evi- 
dence for  his  administrator,  where  the  probate 
contained  therein  states  that  the  accounts  are 
Just  and  true,  and  that  the  creditor  has  "not 
directly  or  indirectly  to  the  best  of  his  knowl- 
edge received  any  part,  parcel,  or  satisfaction 
for  the  same,  more  than  the  several  credits 
therein  given."  Smott  v.  Bunbury,  1  Harr.  & 
J.  136.  The  headnote  in  that  case  states  that 
the  reason  for  the  rejection  of  the  books  was 
the  omission  from  the  probate  of  a  statement 
that  the  creditor  had  not  received  *'any  secur- 
ity for  his  debt"  as  required  by  Md.  act  1729, 
chap.  20. 

In  Missouri  some  of  the  earlier  cases  held 
that  neither  the  merchant's  death  nor  the  stat- 
ute making  parties  competent  to  testify  in  their 
own  behalf  changed  the  rule  then  excluding 
book  entries  as  evidence  in  favor  of  the  party 
keeping  them  so  as  to  admit  them  In  favor  of 
his  legal  representatives  after  his  death. 
Hensgen  v.  Mullally,  23  Mo.  App.  613 ;  Hens- 
gen  V.  Donnelly.  24  Mo.  App.  398.  But  it  is  not 
certain  that  the  courts  of  that  state  would 
so  hold  now,  in  view  of  Anchor  Milling  Co.  v. 
Walsh,  108  Mo.  277.  18  S.  W.  904,  I.  a,  2  (a). 

In  New  York  it  has  been  held  that  in  an 
action  by  an  administrator  to  recover  for  a 
coach  harness  made  by  his  Intestate  for  the  de- 
fendant who  refused  to  accept  it,  entries  made 
by  the  intestate  in  his  order  book,  but  not  in 
the  presence  of  the  defendant,  are  not  compe- 
tent evidence.  Mason  v.  Wedderspoon,  43 
Hun,  20. 

And  in  an  action  by  an  administrator  for 
money  loaned,  the  book  of  account  containing 
the  original  entries  in  the  handwriting  of  the 
intestate  Is  not  admissible  In  evidence  for  the 
plaintiff;  but  if  Introduced  without  objection 
it  may  be  considered  by  the  jury  In  connection 
with  other  circumstances.  Case  v.  Potter,  8 
Johns.  211. 

In  Redfleld  v.  Stitt,  10  N.  Y.  S.  R.  365,  an 
action  on  a  promissory  note  given  by  the  de- 
fendant's testator,  It  was  held  that  an  entry 
by  the  deceased  in  his  books  was  not  proper- 
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evidence  under  the  feneral  rule  that  a  party 
cannot  make  evidence  in  his  own  favor  by  hU 
written  entry  in  his  book,  except  wheai  the  entry 
is  part  of  the  res  gestw. 

So,  in  Schwarts  v.  Allen,  24  N.  Y.  S.  R.  912, 
7  N.  Y.  Supp.  5,  an  action  to  foreclose  a 
mechanic's  lien,  the  defendant  pleaded  pay- 
ment, relying  upon  an  entry  of  payment  of  the 
account  made  by  the  defendant's  decedent  on 
a  page  where  he  had  entered  all  the  payments 
made  by  him  on  account  of  the  construction  of 
ihe  house ;  but  the  court  held  that  such  an  en- 
try, being  an  entry  in  his  own  favor,  was  not 
competent ;  that  it  could  not  be  admitted  under 
the  head  of  a  shopkeeper's  charge;  as  it  was 
not  an  entry  against  his  own  tnterest ;  nor  was 
it  "ret  ge8t<B.** 

In  Dusenbury  v.  Hoadley,  49  N.  Y.  S.  R.  560, 
20  N.  Y.  Hupp.  911,  an  action  on  a  promissory 
note,  a  l>ook  of  the  plaintiff's  intestate,  in  which 
he  kept  in  his  own  handwriting  entries  of  cash 
paid  out  by  him  and  money  paid  by  him  upon 
notes  discounted  by  him,  and  containing  an  en- 
try "Cash  paid  A.  D.  Hoadley  note  $150,"  was 
held  not  to  be  competent  evidence  for  the  plain- 
tiffs to  show  that  their  intestate  paid  value  for 
the  note.  It  was  not  clear  upon  Just  what 
ground  the  court  so  holds,  inasmuch  as  they 
say  first  that  the  book  was  not  competent  as  an 
account  book  because  the  necessary  preliminary 
facts  were  not  shown ;  second,  that  the  rule  as 
to  account  books  does  not  apply  to  the  cash 
transaction  such  as  was  here  involved ;  and 
third,  that  they  know  of  no  rule  by  which  the 
entries  made  by  a  party  himself  in  his  books  in 
his  own  favor  are  admissible  in  favor  of  his 
estate. 

And  in  Vaughn  v.  Strong,  22  N.  Y.  S.  R.  369, 
4  N.  i*.  Supp.  686,  an  action  to  recover  money 
collected  by  the  defendant's  Intestate  on  a  pol- 
icy of  life  insurance  on  the  life  of  the  plain- 
tlfT's  father,  it  was  held  that  entries  in  the 
private  book  and  diary  were  not  admissible  on 
proof  merely  thiit  the  entries  were  In  the  intes- 
tate's handwriting.  It  was  further  held  that 
the  entries  were  not  admissible  because  they 
were  not  in  the  presence  of  the  parties  inter- 
ested in  the  fund,  or  under  circumstances  by 
which  they  might  be  regarded  as  a  part  of  the 
res  ytst(B. 

nut  in  Rexford  ▼.  Comstock,  3  N.  Y.  Supp. 
876,  it  was  held  that  entries  of  legal  services 
and  of  disbursements  incident  thereto,  in 
books  of  account  regularly  kept  by  a  lawyer  in 
his  business,  made  by  himself  and  his  partner, 
both  of  whom  died  before  the  person  for  whom 
the  services  were  rendered,  are  competent  evi- 
dence for  his  representative  that  the  disburse- 
ments were  made,  the  services  rendered,  and  of 
their  value,  where  the  performance  of  many  of 
the  services  charged  for  is  proved  by  competent 
witnesses,  and  there  is  proof  that  the  books 
offered  were  the  plalntilTs  books  and  proof  by 
persons  who  had  settled  with  them  that  they 
kept  correct  t>ooks  of  account. 

Entries  In  a  diary  kept  by  a  deceased  attor- 
ney are  not  evidence  of  business  done  by  him 
iu  support  of  a  demand  by  his  executor  for  com- 
pensation for  such  services.  Gale  v.  Parking- 
ton,  MCIel.  &  Y.  354. 

In  Lefebure  v.  Worden,  2  Ves.  Sr.  54,  the 
question  was  as  to  by  whom  two  mortgages 
were  paid  off,  whether  with  the  money  of  the 
defendant's  intestate  or  with  the  money  of  the 
plaint! fTs  intestate :  and  it  was  held  that  a  book 
of  accounts  of  the  defendant's  intestate,  al- 
though not  admissible  to  prove  originally  a  de- 
mand of  defendants  that  their  decedent's  money 
had  paid  the  mortgages,  was  admissible  to  cor- 
roborate the  other  evidence  offered  for  the  de- 
fendants, and  to  rebut  the  plaintiff's  evidence. 

So,  on  an  issue  as  to  whether  property  was  in- 
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eluded  in  a  bill  of  sale  given  and  subsequently 
delivered  by  a  person  since  deceased  an  entry 
in  the  decedent's  book  of  accounts  made  be- 
tween the  periods  of  the  execution  of  the  bill 
of  sale  and  its  delivery  is  admissible  for  the 
decendent's  personal  representatives.  Ryle  ▼. 
Haggle,  1  Jac.  &  W.  234. 

2.  Rule  under  statuteB* 

In  some  of  the  states  there  are  statutes  (as, 
for  instance,  in  Connecticut,  Gen.  Stat.  | 
1094)  expressly  providing  that  the  account 
books  of  a  deceased  j>erson.  In  which  the  en- 
tries are  In  his  own  handwriting,  are  admissi- 
ble in  an  action  by  his  administrator  to  recover 
the  amount  of  an  account,  as  written  entries 
of  a  deceased  person.  Setchel  ▼.  Kelgwin,  57 
CoRn.  473,  18  Atl.  594. 

And  under  this  Connecticut  statute  entries 
in  the  books  of  a  deceased  United  States  mar- 
shal, consisting  of  entries  of  warrants  against, 
and  accounts  In  favor  of,  him.  offered  and  Iden- 
,  tilled  as  such  by  his  administratrix  suing  to  re- 
;  cover  the  balance  shown  by  those  books,  are 
I  competent  evidence  in  favor  of  the  adminlstra- 
'  trix.     Kinney  v.  United  States.  54  Fed.  313. 

And  a  memorandum  book  kept  by  a  decedent 
!  while  in  the  employ  of  another,  containing  fre- 
quent entries  under  their  respective  dates,  of 
his  transactions  under  the  contract  of  employ- 
ment, and  of  certain  expenditures  for  the  board 
of  himself  and  an  assistant,  with  sundry  items 
of  a  more  general  character,  are  admissible  In 
an  action  by  his  executrix  to  recover  for  the 
work  and  labor  performed  under  the  contract 
of  employment,  and  for  the  moneys  expended  by 
him  for  board  while  he  was  in  the  service  of 
the  defendant  or  was  holding  himself  in  readi- 
ness to  perform  such  services  in  accordance 
with  the  contract,  but  was  prevented  from  so 
doing  in  consequence  of  defendant's  default. 
Douglas  V.  Chapin,  26  Conn.  76. 

It  is  not  necessary  to  the  admissibility  of  en- 
tries in  books  of  account  kept  by  deceased  per- 
sons under  the  Connecticut  statute  that  they 
should,  in  express  terms,  refer  to  the  matter 
in  controversy  ;  it  is  sufficient  if  they  can  be 
shown  by  other  evidence  to  do  so.  Peck  v. 
Pierce,  68  Conn.  310,  28  Atl.  524.  This  was 
an  action  on  a  note  given  by  a  decedent,  which 
his  executors  claimed  was  given  as  part  of 
the  consideration  of  a  purchase  of  land  by  the 
defendant,  and  that  it  had  been  paid ;  and  to 
support  this  claim  they  offered  an  account  book 
of  the  decedent  in  his  handwriting,  containing 
entries  showing  the  purchase  of  property  by 
him  and  payments  made  thereon,  one  of  which 
was  an  Item  corresponding  in  amount  to  the 
note ;  and,  although,  standing  alone,  the  entries 
showed  no  reference  to  the  note,  the  date  and 
other  evidence  made  it  clear  that  the  entries  re- 
ferred to  the  purchase  of  the  land  for  which 
the  defendants  claimed  the  note  was  given  In 
part  payment,  and  read  in  the  light  of  that 
other  evidence  the  entries  stated  the  price  of 
the  property,  the  amount  of  the  price,  and  to  a 
certain  extent  the  mode  of  payment,  and  the 
amount  which  made  up  the  full  price. 

Again,  an  Arkansas  statute  (Dig.  ||  2893-94) 
makes  the  book  of  accounts  of  a  deceased  per- 
son, when  proved  to  be  regularly  and  fairly 
kept,  evidence  in  favor  of  his  executor  or  ad- 
ministrator ;  but  a  detached  piece  of  paper  hav- 
ing on  it  Items  for  services  rendered,  found 
amongst  the  papers  of  a  deceased  person,  is  not 
a  book  of  original  entry  within  its  meaning, 
although  that  may  have  been  the  mode  in  which 
the  deceased  kept  his  accounts,  and  there  is 
satisfactory  evidence  that  he  had  the  reputa- 
tion of  keeping  correct  books,  and  attached  to 
the  paper  is  the  a£ldavit  of  a  third  person  that 
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he  had  seen  the  paper  in  decedent's  possession  I  left  the  state  and  Is  a  nonresident,  are  admlssl- 
In  his  lifetime,  and  had  found  it  amongst  his  |  ble  where  the  handwriting  of  the  absent  partner 


papers.  Mathews  v.  Sanders,  15  Ark.  255, 
where  the  court  said  that  the  leading  idea  of 
this  statute  is  that  boolcs  of  original  entries  shall 
in  all  cases  be  produced. 

So,  In  an  action  to  recover  money  which  the 
plaintiff  claims  the  defendant's  testator  had 
deposited  in  bank,  but  had  afterwards  'with- 
drawn, entries  made  by  the  defendant's  testa- 
tor in  his  private  memorandum  book,  of 
moneys  paid  by  him  to  the  plaintiff,  are  not  ad- 
missible for  the  defendant,  either  as  an  account 
book  under  the  Tennessee  statute,  or  as  entries 
made  in  official  or  professional  employment,  or 
by  a  party  since  deceased  against  his  own  in- 
terest.    Callaway  v.  McADillan,  11  Helsk.  557. 

Where  an  administrator  lakes  the  North  Caro- 
lina book-debt  oath,  and  swears  that  the  orig- 
inal entry  in  his  Intestate's  book  coming  to 
his  hands  is  in  the  handwriting  of  a  person 
who  has  not  been  heard  of  for  seven  years,  but 
for  whom  he  has  made  diligent  inquiry,  and 
that  he  knows  of  no  one  who  can  prove  the 
handwriting,  the  account  is  sufficiently  proved 
to  be  admitted  in  evidence.  Stevelie  v.  Green- 
lee, 12  N.  C.  (1  Dev.  L.)  317. 

And  proof  that  the  books  were  the  only  books 
kept  by  the  decedent ;  that  settlements  had  been 
made  with  numerous  persons  who  had  found 
ihem  correct,  is  a  sufficient  compliance  with 
the  Illinois  statute  to  warrant  their  admission 
in  evidence  against  one  who,  on  examination 
before  any  controversy  arose,  made  no  objec- 
tion.    Patrick  V.  Jack,  82  111.  81. 

^  Entries  bjf  party  who  has  since  become  in- 
sane. 

The  book  of  original  entries  of  an  insane  de- 
fendant, offered  in  evidence  by  his  guardian, 
■and  proved  to  be  in  his  handwriting,  is  admissi- 
ble in  support  of  the  plea  of  set-ofF  to  the  ac- 
count sued  on  interposed  by  the  guardian,  in 
connection  with  the  guardian's  testimony  that 
the  l>ook  came  to  his  bands  as  the  genuine  and 
only  book  of  accounts  of  the  defendant,  and 
that  to  the  best  of  his  knowledge  and  belief 
the  entries  therein  were  original  and  contem- 
poraneous with  the  transactions  entered,  and 
that  the  charges  were  unpaid ;  and  it  is  error 
for  the  court  to  reject  the  book  on  the  ground 
that  it  is  inadmissible  without  the  oath  of  the 
defendant.  Holbrook  v.  Gay,  6  Cush.  215. 
"The  case  assumes,"  said  the  court,  "that  the 
party  has  not  the  exercise  of  his  mental  pow- 


is  proved  by  a  disinterested  witness ;  and  the 
fact  that  the  bookkeeper  was  a  copartner  makes 
no  difference  so  long  as  his  absence  is  shown 
and  his  handwriting  proved.  Alter  ▼.  Berg- 
haus,  8  Watts,  77. 

So,  entries  made  in  the  regular  course  of 
business,  in  account  books  of  a  partnership,  by 
a  partner  who  has  since  gone  to  parts  unknown, 
and  hence  cannot  be  produced  in  court,  are  ad- 
missible in  evidence  in  favor  of  the  partnership 
without  the  testimony  of  such  partner.  New 
Haven  &  N.  Co.  v.  Goodwin,  42  Conn.  230. 
"The  same  necessity  therefore  existed  for  re- 
ceiving the  books  in  evidence  that  would  have 
existed  if  .  .  .  [the  absent  partner]  had 
been  dead  at  the  time  of  trial." 

And  the  account  books  of  a  firm,  consisting 
of  the  original  day  book  and  ledger  kept  by  one 
of  the  firm,  are  admissible  in  behalf  of  a  mem- 
ber succeeding  to  the  business  of  the  firm, 
where  it  clearly  appears  that  the  books  were 
duly  kept,  and  that  the  charges  entered  were 
correct,  and  a  delivery  of  almost  every  article 
of  the  goods  charged  is  shown  by  the  testimony 
of  the  member  of  the  firm  offering  the  books, 
or  is  assented  to  by  the  purchaser,  although 
the  member  of  the  firm  by  whom  the  entry  was 
charged  Is  not  present  to  testify  to  their  cor- 
rectness. Butler  V.  Cornwall  Iron  Co.  22  Conn. 
335.  "Why  should  it  be  considered  indispensa- 
ble," said  the  court,  "that  the  bookkeeper 
should  be  present,  to  give  evidence  of  the  de- 
livery of  everything  entered  upon  the  books? 
He  cannot  remember  all,  and  in  many  cases, 
and  after  a  lapse  of  time  in  most,  could  only 
testify  to  the  fact  of  his  handwriting,  and  his 
practice  and  manner  of  delivery  and  charge ; 
and  in  this  case,  all  these  were  well  proved 
without  him.  If  [he]  .  .  .  had  been  pre- 
sent and  had  testified  only  from  the  books,  and 
not  from  his  recollection  of  the  sale  of  the  dis- 
put-ed  items,  the  books  would  have  been  re- 
ceived upon  no  more  satisfactory  evidence  of 
their  correctness  than  the  committee  had  with- 
out him,  and  only  as  raising  a  fair  presumption, 
in  the  absence  of  contradictory  evidence,  that 
all  the  entries  upon  them  had  been  as  truly 
made  as  those  which  had  been  so  fully  confirmed 
by  the  other  evidence,  and  this  was  all  that 
was  claimed.  And,  as  raising  a  reasonable  be> 
lief  that  such  was  the  truth,  we  have  no  doubt 
that  the  books,  in  connection  with  the  other  evi- 
dence, were  properly  received  and  considered 
by  the  committee.  It  is  certainly  true  that  If 
ers,  and  that,  to  ail  practical  purposes,  these  |  no  article  charged  on  book  can  be  allowed  with- 
are  for  the  time  being  extinguished.     This  as    out  full.   Independent  proof  of  its  sale,  books 


subKtantially  disqualifies  the  party  from  giving 
his  own  suppletory  oath  as  actual  death.  The 
same  necessity  which  Justifies  the  Introduction 
of  the  books  of  the  party,  and  especially  the 
various  cases  of  modification  of  the  rule  as  to 
such  entries,  and  Its  adaptation  to  the  circum- 
stances and  mode  of  keeping  the  accounts,  alike 
seems  to  require  and  Justify  the  admission  of 
them  where  the  party  has  become  incapacitated 
to  take  the  oath  by  reason  of  Insanity." 

Whetlier  the  degree  of  insanity  of  a  party 
whose  book  of  accounts  Is  offered  in  evidence 
by  his  guardian  is  such  as  to  Justify  the  admis- 
sion of  the  book  on  the  suppletory  oath  of  the 
guardian.  Is  a  question  which  must,  from  the 
nature  of  the  case,  be  left  to  the  sound  discre- 
tion of  the  trial  Judge.  Holbrook  v.  Gay,  6 
Cush.  213. 

4.  Entries  in  partnership   hooks   by  absent  or 
deceased  partner. 

The  books  of  original  entries  of  a  partner- 
ship, kept  by  one  of  the  partners  who  has  since 
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of  account,  as  matters  of  evidence,  are  not  at 
all  necessary." 

And  the  testimony  of  a  member  of  a  firm 
that  the  books  offered  in  evidence  were  the 
books  of  the  ilrm  kept  by  him ;  that  the  entries 
were  In  his  and  his  partner's  handwriting,  but 
chiefly  In  his  own :  that  to  the  best  of  his 
knowledge  and  belief  the  charges  therein  were 
Just  and  correct,  and  that  they  were  made  In 
connection  with  sales  in  the  usual  course  of 
their  business,  was  held  sufficient  in  Webb  v. 
MIchener,  32  Minn.  48,  19  N.  W.  82,  to  render 
them  admissible  as  prima  facie  evidence  of  the 
sale  and  delivery  to  defendant  of  the  goods 
charged,  where  the  course  of  dealings  between 
the  parties  was  shown,  although  he  was  not 
able  to  Identify  the  particular  sales  which  were 
chiefly  made  by  the  other  partner,  since,  under 
Minn.  Gen.  Stat.  1878,  chap.  73,  {  78.  it  is  no 
longer  necessary  to  authenticate  account  books 
by  the  suppletory  oath  of  the  person  who  act- 
ually made  the  entries.  And  see  Rexford  v. 
Corostock,  3  N.  Y.  Supp.  877,  supra,  I.  b,  1. 

Walker  ▼.  Parkham,  8  McCord.  L.  295,  holds 
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that  one  of  the  copartners  Is  not  competent  to  \ 
prove  the  entries  as  having  been  made  by  his  | 
copartner  on  the  ground  that  the  latter  Is  out 
of  the  state,  unless  It  be  clearly  proved  that 
he  is  out  of  the  state;  and  where  it  appears 
that,  although  a  nonresident,  he  is  within  the 
state  at  the  time  of  trial,  or  was  shortly  before, 
the  partner  present  is  not  competent. 

But  proof  of  entries  in  the  books  of  a  firm 
being  in  the  handwriting  of  a  deceased  copart- 
ner, and  of  their  being  made  in  the  regular 
and  usual  course  of  business,  was  held  sufficient 
in  Thomson  v.  Porter,  4  Strobh.  Eq.  58,  53  Am. 
Dec.  653,  to  raise  the  presumption  that  the 
goods  were  sold  and  delivered  to  the  party 
charged. 

In  White  ▼.  Murphy,  8  Rich.  L.  369,  an  ac- 
tion of  assumpsit  by  a  surviving  partner  on  an 
open  account  due  to  the  copartnership,  against 
the  personal  representative  of  a  deceased  debt- 
or, the  statement  of  the  case  shows  that  the 
plaintifT  was  permitted  to  prove  the  entries 
in  the  partnership  books  made  in  the  handwrit- 
ing of  his  deceased  copartner  to  which  defend- 
ant objected  and  for  which  he  asked  a  new 
trial ;  but  the  opinion  makes  no  mention  of  thli 
question. 

Books  of  a  copartnership,  supported  by  the 
suppletory  oath  of  one  of  the  copartners,  should 
not  be  rejected  on  the  ground  that  it  appears 
that  some  of  the  entries  were  made  by  himself, 
and  some  by  his  copartner,  where  he  also  testi- 
fies that  all  the  goods  in  the  accounts  sued  on 
were  charged  by  himself  in  the  book.  Wheeler 
V.  Smith.  18  Wis.  652.  It  is  not  altogether 
clear  whether  the  court  means  to  simply  hold 
as  above  stated,  or  whether  it  means  the  part- 
nership books  are  admissible  on  the  suppletory 
oath  of  one  of  the  partners  notwithstanding 
that  it  may  appear  that  both  partners  made 
charges  in  the  books,  and  that  the  clause,  "that 
the  goods  in  the  account  sued  for  were  charged 
by  the  partner  making  the  oath,"  was  merely 
an  additional  reason  for  ^allowing  the  books  to 
go  in. 

And  in  an  action  by  a  surviving  partner  to 
recover  a  balance  for  work  done,  the  firm  book 
of  account  which  was  kept  by  the  deceased  part- 
ner is  admissible  in  evidence  upon  the  testi- 
mony of  the  survivor  that  the  entries  were 
transcribed  from  a  slate  at  short  intervals; 
that  these  memoranda  were  of  work  done  by 
himself  or  other  workmen;  that  he  saw  the 
entries  al>out  the  time  they  were  made,  knew 
them  to  be  correct ;  and  that  he  believed  the 
book  produced  to  be  the  original.  Erom  ▼. 
Levy,  1  liun,  171. 

But  Romer  v.  Jaecksch,  39  Md.  585,  holds 
that  entries  made  in  the  course  of  business,  by 
a  deceased  partner,  are  not  admissible  in  evi- 
dence in  behalf  of  the  surviving  partner,  in  a 
suit  by  him  against  a  debtor  of  the  firm. 

And  Burr  v.  Byers,  10  Ark.  398,  52  Am.  Dec. 
239,  holds  that  entries  In  a  party's  book  of  ac- 
counts, made  by  one  who  is  held  out  to  the  pub- 
lic as  his  partner,  and  is  so  regarded  by  the 
trading  community,  are  inadmissible  inhis  favor  ; 
that,  in  order  to  admit  entries  in  books  of  ac- 
counts made  by  a  person  other  than  the  mer- 
chant, and  who  is  at  the  time  of  the  trial  a  non- 
resident, it  must  be  made  to  appear  at  least 
that  he  would  have  been  a  competent  witness 
to  testify  between  the  parties  if  he  had  been 
present  at  the  trial.  And  the  rule  was  said  to 
be  the  same  even  if  the  entries  had  been  made 
by  one  who  has  since  died. 

.  e.  Entries  made  hy  bookkeeper, 

1.  Rule  at  common  law. 

(a)   Where  the  l)ookkeeper  is  accessible. 

The  rule  at  common  law  as  to  entries  in 
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books  of  account  which  have  been  mode  by  & 
person  other  than  the  party  himself  offering  the- 
books  is  that  entries  so  made  in  the  ordinary 
course  of  business,  by  a  person  whose  duty  it  . 
was  to  make  them,  contemporaneously  with  the 
occurrence  of  the  transactions  recorded,  so  a» 
to  form  a  part  of  the  res  gesta,  are  competent 
evidence  where  the  entries  are  proved  by  the 
person  who  made  them,  if  he  be  alive  and  can 
be  produced.  House  v.  Beak,  141  111.  290,  30> 
N.  B.  1065;  Bumham  ▼.  Adams,  5  Vt.  313; 
Tunno  v.  Rogers,  1  Bay,  480 ;  Pittsbargh,  C.  C. 
&  St.  L.  R.  Co.  ▼.  Noel,  77  Ind.  110 ;  Taylor  v. 
Coleman,  20  Tex.  772 ;  Humphreys  ▼.  Spear^ 
15  111.  275 ;  Young  v.  Luce,  50  N.  Y.  S.  R.  253,. 
21  N.  Y.  Supp.  225 ;  Dialogue  v.  Hooven,  7  Pa. 
327 ;  Hodge  v.  Higgs,  2  Cranch,  C.  C.  552,  Fed. 
Cas.  No.  6,558;  Bumham  v.  Chandler,  15  Tex. 

In  speaking  of  books  kept  by  a  clerk,  as  dis- 
tinguished from  books  kept  by  the  party  him- 
self, the  court,  in  Burke  v.  Wolfe,  6  Jones  &  S. 
263,  said:  "Entries  made  by  third  persons 
have  always  stood  upon  a  different  footing. 
To  be  admissible,  such  an  entry  must  be  one 
which  it  was  the  person's  duty  to  make,  or 
which  belonged  to  the  transaction,  as  part 
thereof,  or  which  was  its  usual  and  proper  con- 
comitant. The  person  making  it  must  either 
have  had  competent  knowledge  of  the  fact,  or 
it  must  have  been  a  part  of  his  duty  to  have 
known  it,  and  there  must  have  been  no  particu- 
lar motive  to  enter  that  transaction  falsely 
more  than  any  other,  and  the  entry  must  have 
been  made  at  or  about  the  time  of  the  trans- 
action recorded.  In  such  cases,  the  entry  it- 
self Is  admitted  as  original  evidence,  being  part 
of  the  res  gesta.  If  the  person  who  made  the- 
entry  is  living,  and  competent  to  testify,  he 
must  be  produced  (1  Greenl.  Ev.  §  115 ;  Wil- 
bur T.  Seldeu,  6  Cow.  162 ;  Brewster  v.  Doane, 
2  Hill,  537).  But  if  he  is  called  as  a  witness  to- 
the  fact,  the  entry  of  it  is  not  thereby  excluded. 
It  is  still  an  independent  and  original  circum- 
stance, to  be  weighed  with  others,  whether  it 
goes  to  corroborate  or  to  impeach  the  testimonjr 
of  the  witness  who  made  it.  If  the  person  who- 
made  the  entry  is  dead,  or,  being  called,  has  no 
recollection  of  the  transaction,  but  testifies  to 
his  uniform  practice  to  make  all  his  entries 
truly,  and  at  the  time  of  each  transaction,  and 
has  no  doubt  of  the  accuracy  of  the  one  in 
question,  the  entry  Is  considered  sufficient  as 
original  evidence,  and  not  hearsay,  to  estab- 
lish the  fact  in  question  (1  Greenl.  Br.  I  115: 
Bank  of  Monroe  v.  Culver,  2  Hill,  581).  The 
admission  of  the  party's  own  shopbook,  kept  by 
a  clerk,  stands  upon  the  same  principles  which 
have  Just  been  considered.  The  books  must  ' 
hsve  been  kept  for  the  purpose,  and  the  entries 
must  have  been  made  contemporaneously  with 
the  transactions  recorded,  and  by  the  person 
whose  duty  it  was,  for  the  time  being,  to  make 
them.     1  Greenl.  Bv.  $  117." 

But  in  Vinai  v.  Gllman,  21  W.  Va.  301,  45 
Am.  Rep.  562,  the  court  said :  **It  is  not  true 
that  the  allowing  of  the  original  entries  in 
books  made  at  the  time  the  transaction  oc- 
curred, in  the  usual  and  regular  course  of  busi- 
ness, by  a  party  having  personal  knowledge  of 
the  transaction  recorded,  is  permitted  only  from 
•necessity;  on  the  contrary,  other  and  very 
strong  reasons  are  given  for  the  admission  of 
such  entries  as  evidence ;  first,  they  are  a  part 
of  the  res  gestts;  secondly,  general  convenience- 
is  much  promoted  by  their  admission  as  evi- 
dence. These  reasons  would  lead  to  the  con- 
clusion that  such  entries  as  above  described,. 
being  proved  to  possess  all  these  qualities, 
might  properly  be  admitted  as  evidence  wheth- 
er the  person  who  made  them  is  produced  lik 
court  or  not,  or  whether  his  absence  be  ae-^ 
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counted  for  or  not.^-e^pecially  If  It  were  proved 
that  bl8  books  were  generally  correctly  kept. 
These  entries  are  a  part  of  the  rea  gestcB  wheth- 
er he  be  present  at  the  trial  or  not,  and  the 
general  rule  Is,  that  all  the  re$  gesta  may  and 
should  be  proved  to  promote  the  ends  of  jus- 
tice. All  the  requisites  of  such  an  entry,  which 
we  have  specified  above,  may  be  proved  by 
others  to  exist,  as  well  as  by  the  bookkeeper. 
Others  may  prove  the  entry  to  have  been  an 
original  entry,  made  at  the  time  and  in  the 
regular  course  of  business,  by  one  acquainted 
with  the  transaction  recorded  In  the  entry. 
Surely  such  an  entry,  as  a  part  of  these  rc8 
gestcp,  is  in  Itself  valuable  evidence  in  our 
search  for  truth,  even  when  unaided  by  the 
evidence  of  the  bookkeeper;  and  It  Is  regarded 
by  the  courts,  as  the  decisions  show,  as  legiti- 
mate evidence,  though  the  bookkeeper  in  no 
manner  supports  it  by  his  testimony,  as  when 
he  testifies  that  he  has  no  recollection  of  the 
facts  which  are  recorded  in  the  entry,  and  only 
testifies  to  its  having  been  made  by  him  under 
the  circumstances  we  have  pointed  out.  This 
could,  of  course,  have  been  proved  by  others." 

And  the  books  and  memoranda  of  a  party, 
made  by  his  clerks  or  agents,  are  admissible 
in  evidence  if  the  entries  were  made  in  the  regu- 
lar course  of  business,  and  verified  by  the- oaths 
of  the  persons  who  made  them  as  correct, 
though  they  have  no  exact  recollection  of  the 
facts  at  the  time  of  the  trial.  Nugent  v.  Mar- 
tin (Tex.  App.  Civ.  Cas.)   (White  &  W.)  {  1176. 

So,  on  an  issue  as  to  the  quantity  of  timber 
drawn,  a  book  of  the  teamster  who  drew  the 
timber  is  competent.  In  connection  with  his 
testimony  that  he  took  down  upon  a  idate  the 
quantity  in  each  stick  which  had  been  measured, 
and  added  up  the  several  quantities,  and  gave 
their  sum  to  his  wife  or  daughter,  who  entered 
it  In  his  presence  upon  the  book  in  question, 
and  that  he  then  looked  at  the  entry  on  the 
book  and  saw  that  it  was  correct,  to  show  the 
quantity  hauled  by  him.  Pillsbury  v.  Locke, 
33  N.  H.  96|  66  Am.  Dec.  711. 

But  a  book  of  accounts  of  a  party  who  cannot 
write,  kept  regularly  every  day  by  his  wife  un- 
der his  dii-ection,  is  inadmissible  In  his  favor  in 
connection  with  his  suppletory  oath.  Luce  ▼. 
Doane,  33  Me.  478. 

And  where  it  appears  that  the  entries  In  a 
book  of  a  shopkeeper  who  had  himself  sold  and 
delivered  the  goods  to  the  party  charged  were 
made,  not  by  a  regular  clerk,  but  by  a  friend 
who  performed  that  service  occasionally. for  the 
shopkeeper,  but  who  was  not  present  when  the 
goods  were  sold  and  delivered,  the  entries  being 
made  in  the  evening  of  the  day,  the  book  is  in- 
admissible to  prove  the  account.  Harris  ▼. 
Caldwell,  McMull.  L.  133. 

Again,  the  scratch  or  book  of  original  en- 
tries of  a  bank  is  admissible  in  evidence  in  favor 
of  the  bank  to  prove  the  amount  of  a  deposit, 
In  an  action  against  the  bank  for  such  deposit, 
where  the  cashier  who  made  the  entries  testi- 
fies that  the  book  was  regularly  kept  and  the 
entries  there  made  correct.  Johnson  v.  Farm- 
ers' Bank,  1  Harr.  (Del.)  117. 

And  the  bank's  ledger,  cash  book,  and  balance 
book,  kept  in  the  transactioh  of  Its  business 
as  a  bank,  and  showing  the  transaction  with 
the  defendant,  accompanied  by  evidence  that 
they  were  correctly  kept,  that  the  entries  were 
made  and  the  books  written  up  each  day  from 
the  checks  of  the  customers  and  tickets  of  the 
teller,  and  that  the  books  were  balanced  each 
day  to  verify  their  accuracy,  are  admissible  in 
favor  of  the  bank.  Robinson  v.  Smith,  111 
Mo.  205,  20  S.  W.  29,  Affirming  50  Mo.  App. 
630;  Smith  v.  Beattle,  57  Mo.  281. 

So.  an  entry  made  by  a  clerk  in  a  book  of  a 
bank,  of  a  deposit,  made  immediately  before  an 
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entry  by  him  of  the  same  deposit  In  the  de- 
positor's bank  book,  or  of  the  making  of  the 
certificate  of  deposit,  and  supported  by  the  oath 
of  the  clerk,  Is  evidence  to  go  to  the  Jury,  to- 
gether with  the  depositor's  book  and  the  testis 
mony  of  the  clerk.  Farmers'  &  M.  Bank  v. 
Boraef,  1  Rawle,  152;  Melghen  v.  The  Bank, 
25  Pa.  288. 

And  entries  and  memoranda  made  by  Xh% 
cashier  in  the  usual  course  of  business  and  in 
accordance  with  his  uniform  practice  to  truly 
make  them  at  the  time  the  transactions  oc- 
curred, and  concerning  which  he  testifies  that 
he  has  no  doubt  they  were  so  made,  are  admis- 
sible in  evidence,  although  he  has  no  recollec- 
tion of  the  facts  or  transactions  to  which  they 
relate.     Bank  of  Monroe  v.  Culver,  2  Hill,  531. 

And  In  a  suit  between  the  receiver  of  a  na- 
tional bank  and  a  stockholder,  the  books  of  the 
bank  identified  as  such  by  the  cashier  and  book- 
keepers and  by  the  receiver,  and  many  of  the 
entries  in  which  are  proved  by  the  persons  who 
made  them,  are  competent  evidence  for  the  re- 
ceiver to  establish  acts  of  the  corporation,  and 
to  show  its  financial  condition  at  a  certain 
time.  Hayden  v.  Williams,  87  C.  C.  A.  479,  96 
Fed.  279. 

A  bank's  cash  book  and  ledger,  Introduced 
without  objection  as  its  account  books,  are 
prima  facie  evidence  of  the  charges  therein  con- 
tained, though  the  preliminary  proof  would 
not  have  entitled  them  to  be  Introduced  In  evi- 
dence had  objection  been  made.  Branch  v. 
Dawson,  86  Minn.  193,  30  N.  W.  545. 

In  Union  Bank  v.  Call,  5  Fla.  409,  it  was  held 
that  entries  In  the  books  of  a  bank  kept  by  the 
cashier  and  other  officers  are  no  evidence  of 
rights  against  strangers,  whatever  weight  they 
may  have  as  against  the  bank  or  its  members. 

For  other  cases  illustrating  this  rule  from 
the  point  of  view  of  the  sufficiency  of  the  au- 
thentication by  the  bookkeeper,  see  infra. 
Win.  e. 

But  an  account  book  is  not  admissible  when 
the  person  who  made  the  entries  is  not  called 
to  verify  them.  Skipworth  v.  Deyell,  83  Hun, 
307,  31  N.  Y.  Supp.  918;  Burnham  v.  Chand- 
ler, 15  Tex.  441 :  Ford  v.  St.  Louis,  K.  &  N.  W. 
R.  Co.  54  Iowa,  723.  7  N.  W.  126. 

Nor  Is  an  Invoice  book  and  ledger  purport- 
ing to  show  amounts  and  prices  of  coal  fur- 
nished, based  upon  reports  from  the  mines,  not 
verified  by  the  persons  who  made  the  entries, 
and  a  statement  of  the  account  including  pay- 
ments and  the  balance  due,  admissible  al- 
though there  is  some  testimony  from  persons 
who  have  settled  with  him  according  to  his 
books  that  he  kept  them  correctly,  where  the 
bookkeepers  are  not  produced  and  are  not 
shown  to  be  beyond  the  Jurisdiction  of  the 
court.  Shipman  v.  Glynn,  31  App.  Dlv.  425, 
52  N.  Y.  Supp.  691. 

An  entry  in  an  account  book,  made  by  a  clerk 
living  at  the  time  of  Its  ofTer  as  evidence,  is 
not  admissible  In  favor  of  the  party  keeping 
the  book,  although  there  Is  the  preliminary 
proof  that  the  entry  was  in  the  regular  course 
of  business,  and  contemporaneous  with  the 
sale  of  the  articles  charged.  Weadley  v.  Toney, 
24  Mo.  App.  304. 

And  the  books  of  a  bank  are  not  rendered  ad- 
missible in  an  action  against  a  customer  to 
recover  an  alleged  balance  due,  merely  by  the 
testimony  of  a  stranger  that  they  are  the  books 
of  the  bank,  where  no  attempt  was  made  to 
prove  the  original  entries  by  the  clerks  who 
made  them,  or  to  show  that  the  entries  were  in 
their  handwriting,  or  to  account  for  their  ab- 
sence.    White  V.  Ambler,  8  N.  Y.  170. 

In  Connecticut,  except  in  actions  of  book 
debt  and  kindred  proceedings  in  law  and  equi- 
ty, for  the  adjustment  of  matters  of  account. 
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accocDt  books  bave  never  been  received  tinleBS 
the  clerk  or  person  making  the  entries,  if  iiving, 
and  within  the  Jurisdiction,  was  cailed  to  veri- 
fy them ;  If  dead  or  beyond  reach  or  incompe- 
tent to  testify,  his  testimony  is  dispensed  with 
ea  necessitate.  Thus,  on  a  proceeding  to  com- 
pel a  conveyance  to  plaintiff  of  land,  the  title  of 
which  Is  in  defendant,  and  for  an  injunction 
on  the  ground  that  the  land  was  bought  by  de- 
fendant for  plaintlfT's  benefit  and  paid  for  by 
him,  plaint! ITs  book  of  account  is  not  admissi- 
ble in  his  behalf*  to  show  that  the  land  was 
bought  with  his  money,  where  the  book  was 
kept  and  the  entries  made  by  a  clerk  now  liv- 
ing, and  residing  at  the  place  of  trial,  and  who 
Is  a  competent  witness,  and  who  was  not  called 
to  authenticate  the  book  and  entries,  and  there 
Is  no  proof  of  his  handwriting.  Bartholomew 
▼.  Farwell,  41  Conn.  107.  In  this  case,  plain- 
tiflTs  relied  with  some  confidence  on  the  case  of 
Butler  V.  Cornwall  Iron  Co.  22  Conn.  336,  as 
an  authority  in  favor  of  the  admissibility  of 
the  evidence,  but  the  court  said  that  in  the  lat- 
ter case  the  rule  claimed  by  them  obtained  only 
in  the  exceptional  cases  and  forms  of  remedy 
referred  to.  The  bill  in  that  case  was  for  a 
disclosure  and  an  accounting,  and  the  question 
was  whether  the  petitioner's  books,  kept  by  one 
of  themselves,  who  was  absent  from  the  state 
at  the  time  of  trial,  were  admissible  to  prove 
the  sale  and  delivery  of  certain  articles  there- 
in charged.  The  court  there  expressly  likened 
the  offer  to  Introduce  the  party's  books  to  the 
offer  to  introduce  them  in  the  action  of  book  debt 
In  which  they  are  always  admitted,  and  the 
reasoning  of  the  court  is  predicated  on  the 
legal  analogy  between  the  two  forms  of  ac- 
tion and  the  long-established  practice  of  ad- 
mitting this  kind  of  evidence  in  the  latter. 
The  entries  in  the  petitioner's  books  may,  per- 
haps, be  said  not  to  have  been  oflTered  to  prove 
a  fact  strictly  collateral  to  the  issue.  But  on 
a  bill  praying  for  an  injunction  and  a  decree 
for  the  conveyance  of  the  title  to  land,  which 
was  the  case  in  Bartholomew  v.  Farwell,  the 
court  held  that,  to  hold  the  entries  made  by  a 
third  person  in  the  account  books  of  the  party 
tending  to  show  that  the  petitioners  were  the 
equitable  owners  of  the  land  in  controversy, 
though  materially  corroborated,  proved  them- 
aelves  by  mere  representation  of  the  books 
without  the  oath  of  the  person  making  them 
when  living,  and  competent  to  testify,  and  at 
hand  at  the  time  and  place  of  trial,  would  be 
making  a  serious  departure;  and  that  the  fact 
that  he  was  not  called,  If  not  suspicious,  was 
entirely  unexplained,  and  that  the  books  with- 
out his  verification  were  inadmissible. 

But  on  a  proceeding  to  set  aside  a  mortgage 
as  fraudulent  and  void,  for  want  of  a  valid 
coa''>deration,  the  mortgagee's  books  are  admis- 
sible 4n  his  behalf  for  the  purpose  of  proving 
an  indebtedness  secured  by  the  mortgage,  where 
his  bookkeeper  testifies  that  the  book  produced 
was  regularly  kept,  and  that  the  entries  made 
therein  were  made  by  him  in  the  usual  course 
of  business.     Weeden  v.  Hawes.  10  Conn.  50. 

In  Sterrett  v.  Bull,  1  Blnn.  237,  an  action  to 
recover  the  price  of  pig  iron  sold  and  delivered, 
plaintiffs,  to  prove  the  sale  and  delivery  of  the 
iron,  offered  In  evidence  a  book  sworn  to  by 
one  of  the  plalutirTs  as  their  book  of  original 
entries  kept  principally  by  two  of  three  clerks. 
After  the  l)ook  was  admitted  It  appeared  that 
what  was  called  an  entry  was  an  agreement 
written  in  the  book  as  follows:  "We  the  sub- 
scribers do  promise  to  deliver  (defendant)  the 
number  of  tons  of  pig  iron  to  our  respective 
names  annexed ,"  under  which  was  a  schedule 
presenting  different  columns  wherein  were  writ- 
ten the  date  and  quantity  of  Iron  delivered  and 
the  signatures  of  certain  persons  said  to  be  cart- 
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men,  or  their  marka  with  their  names  filled 
In  by  the  clerk.  It  was  shown  that  the  custo- 
mary mode  of  charging  pig  iron  delivered  was 
the  one  pursued  in  this  case.  It  was  con- 
tended that  the  entry  was  not  an  entry  properly 
so  called,  but  that  it  appeared  to  be  a  common 
receipt :  but  the  court  held  that,  even  if  it 
could  be  considered  as  an  entry  made  by  the 
clerk,  he  should  have  been  produced,  or  proof 
made  that  he  was  dead  or  beyond  the  reach  of 
the  court. 

In  Leskle  v.  Kern,  2  W.  N.  C.  676.  a  scire 
facias  on  a  mechanic's  lien,  the  plaintiff  at- 
tempted to  show  the  amount  paid  to  laborers 
by  a  book  of  original  entries  kept  by  his  *book- 
keeper,  as  to  which  the  testimony  was  that  the^ 
foreman  in  charge  of  the  work  kept  no  payroll, 
but  noted  the  number  of  men,  their  time,  etc., 
on  pieces  of  paper,  from  which  he  made  np  his 
return  in  the  evening  to  the  bookkeeper,  who 
entered  the  same  in  the  book,  but  with  no 
names  attached ;  but  It  was  held  that  the  book 
was  not  admissible  because  it  was  not  supple- 
mented by  a  time  book  or  payroll  containing 
the  names  of  the  workmen. 

In  an  action  of  assumpsit  to  recover  for  work 
and  materials  furnished  in  the  construction 
of  a  railroad  for  the  defendants,  check  rolls  or 
accdnnts  of  the  number  of  days'  work  per- 
formed by  the  plalntifTs  employees  are  inad- 
missible on  behalf  of  the  plaintiff  to  fix  the 
amount  of  labor  done,  when  not  proved  by  the 
oath  of  the  agent  who  made  the  entries  or  kept 
the  accounts,  if  such  agent  be  living.  Merrill 
V.  Ithaca  &  O.  R.  Co.  16  Wend.  586,  30  Am.  Dec 
130. 

In  Lord  v.  Siegel,  6  Mo.  App.  582,  Appx. 
it  was  held  error  to  admit  entries  made  in 
plaintiff's  original  books  of  account  by  his  clerk, 
as  evidence  of  the  facts  stated  In  such  entries. 

In  Brain  v.  Preece,  11  Mees.  &  W.  773,  an 
action  for  coal  sold  and  delivered,  it  appeared 
that  it  was  the  duty  of  one  of  plalntifTs  work- 
men at  the  coal  pit  to  notify  the  foreman  of 
coal  that  was  sold.  The  foreman  was  not 
present  when  the  coal  was  delivered,  and.  being 
unable  to  write,  employed  a  third  person  to 
make  the  entries  in  the  plaintiff's  books  from 
what  he  told  that  person.  Both  the  workmen 
and  the  foreman  were  dead ;  but,  In  order  to 
prove  the  delivery  of  the  coal,  the  person  who 
made  the  entries  in  the  books  was  called  as  a 
witness,  who  produced  the  book,  and  stated  that 
he  made  it  under  the  foreman's  directions,  and 
that  every  evening  he  read  over  the  entries  to 
the  foreman.  There  was  evidence  that  the  coal 
had  been  delivered  to  the  defendant,  but  plain- 
tlflTs  books  did  not  show  that  it  had  been  paid 
for.  The  defendant's  witnesses  proved  that 
they  had  seen  him  get  the  coal  and  pay  for  It  in 
various  instances.  In  reply  the  plaintiff  pro- 
posed to  recall  certain  witnesses  who  had  been 
previously  examined ;  but  the  court  rejected  the 
entries  in  the  books. 

(b)   Where  the  bookkeeper  is  not  accessible. 

The  rule  as  to  a  book  of  entries  which  were 
made  by  a  bookkeeper  regularly  employed  as 
such,  who  is  at  the  time  of  the  trial  beyond  the 
Jurisdiction  of  the  court,  is  that  the  entries 
are,  if  otherwise  unobjectionable,  within  the 
rules  shown  in  the  preceding  section,  admissi- 
ble upon  proof  of  the  fact  of  the  absence  of 
the  bookkeeper  and  of  his  handwriting.  Burn- 
ham  V.  Chandler,  15  Tex.  441 :  Elms  v.  Chevit, 
2  McCord  L.  349;  James  v.  Wharton.  3  Mc- 
Lean, 402,  Fed.  Cas.  No.  7.187:  Garabrant  v. 
Wood.  4  Pa.  Super.  Ct.  391;  Boiling  v.  Fan- 
nin, 97  Ala.  619,  12  So.  59,  Overruling  Moore 
V.  Andrews,  5  Port.   (Ala.)    107. 

And   It   wag  to  held   In   Hay   v.   Kramer.  8 
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Watts  &  S.  137,  although  his  absence  was  not 
conclusively  shown,  and,  ff  absent,  he  was  only 
8o  temporarily.  In  this  case  the  proof  was 
that  the  bookkeeper,  although  a  resident  of 
the  state,  had  been  seen,  eight  weeks  before,  in 
a  distant  city  Vn  another  state,  and  the  objec- 
tion was  that  proof  that  be  was  absent  eight 
weeks  before  was  not  sufficient ;  but  the  court 
said  that,  although  it  did  not  appear  positively 
that  he  was  out  of  the  state,  y«t  from  the  whole 
evidence  it  might  perhaps  be  sufficient  for  the 
cooixt  to  presume  it. 

So,  also,  where  he  Is  beyond  the  reach  of 
the  process  of  the  court,  and  not  accessible  to 
a  commission.  Heiskeli  v.  Rollins,  82  Md.  14, 
:{3  Atl.  263. 

Or  where  he  is  a  nonresident  of  the  state,  or 
is  nnable  to  be  produced  as  a  witness  for  any 
other  good  reason.  Vinai  ▼.  Gilman,  21  W. 
Va.  301,  45  Am.  Rep.  562. 

And  entries  proved  to  be  in  the  handwriting 
of  a  clerk,  and  to  have  been  made  in  the  regular 
course  of  business,  were  held  admissible,  in 
Reynolds  v.  Manning,  15  Md.  510,  without 
proof  of  his  death,  where  be  was  a  foreigner 
by  birth,  and  remained  in  this  country  but  a 
few  years,  and  then  retamed  home,  and  when 
last  heard  from  more  than  three  years  since 
was  in  Australia. 

Bat  in  Little  Rock  Granite  Co.  ▼.  Dallas 
County.  13  C.  C.  A.  620,  30  U.  8.  56,  66  Fed. 
522,  to  prove  the  amount  expended  by  the 
county  in  remedying  defects  in  material  sup- 
plied to  it  by  the  piaintifT,  the  county  intro- 
duced in  evidence  the  ledger  or  time  book  kept 
by  the  person  in  charge  of  the  work,  and  pur- 
porting to  show  the  time  during  which  laborers 
worked  and  the  sums  that  were  paid  to  them, 
supplemented  by  the  evidence  of  the  deputy 
clerk  of  the  county  court  to  the  effect  that  such 
other  person  was  in  charge  of  the  laborers,  that 
It  was  his  duty  to  keep  such  a  book,  that  he 
was  a  careful  bookkeeper  and  kept  correct  ac- 
counts, and  that  he  was  then  living  in  another 
state.  It  was  held  that  the  books  stood  on  the 
same  footing  as  the  account  books  of  a  mer- 
chant, and  that  it  was  inadmissible  without  the 
evidence  of  the  foreman  who  kept  the  book, 
which  could  have  been  obtained,  as  to  the  cor- 
rectness of  the  entries. 

In  Vermont  it  is  competent  for  the  plaintiff 
before  the  auditors  on  a  hearing  of  an  action 
on  book  account,  to  show  that  many  of  the 
charges  against  the  defendant  <n  the  plaln- 
tllTs  l)ook  were  in  the  handwriting  of  persons 
who  were  clerks  of  plaintiff  when  the  charges 
were  made,  and  that  such  clerks  were,  and 
had  been  for  a  long  time  previous  to  the  trial, 
out  of  the  state.  Cummings  t.  Fuilam,  13  Vt. 
434. 

But  in  North  Carolina  it  has  been  held  that 
entries  in  a  book  of  accounts  by  a  clerk  are  not 
competent  as  against  the  party  charged.  "They 
are  not  under  oath  and  not  subject  to  cross- 
examination.  The  clerk  himself  must  be  pro- 
duced. If  his  memory  be  at  fault  it  may  be 
that  he  can  refresh  it  by  his  entries — that  is 
all.'*     Sloan  v.  McDowell,  75  N.  C.  29. 

And  in  Kennedy  ▼.  B'airman,  2  N.  C.  (1 
Hayw.)  458,  assumpsit  for  goods  sold  and  de- 
livered, plaintiff  offered  a  deposition  taken  In 
Maryland  proving  the  entries  in  his  books  to 
be  in  the  handwriting  of  his  clerk,  who  at  the 
time  of  the  deposition  was  out  of  the  country; 
but  it  was  held  that  the  evidence  was  improper 
and  ought  not  to  be  received,  on  the  ground 
that  a  party  might  have  his  clerk  make  what 
entry  he  pleases  and  to  what  amount  also  he 
pleases,  and  then  leave  the  country,  the  entries 
enabling  the  principal  to  recover  the  money 
contained  in  them  by  merely  proving  the  hand- 
writing of  the  clerk. 
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And  Whitfield  ▼.  Walk,  3  N.  C.  (2  Hayw.) 
24,  an  action  upon  an  account  for  goods  sold 
and  delivered  in  which  it  appeared  that  the 
entries  were  made  in  the  handwriting  of  the 
clerk,  who  was  at  the  time  of  the  trial  a  non- 
resident of  the  state,  held  that  proof  of  the 
handwriting  of  the  clerk  and  of  his  absence 
from  the  state  were  not  admissible. 

And  in  an  action  by  a  private  banking  corpo- 
ration against  a  depositor  to  recover  an  over- 
draft, the  books  of  account  kept  by  the  bank 
of  the  dealings  between  it  and  the  defendant  are 
not  evidence  for  the  bank.  State  Bank  ▼• 
Clark,  8  N.  C.   (1  Hawks)  36. 

Brewster  v.  Doane,  2  Hill,  537,  held  that 
entries  made  by  a  clerk  in  an  account  book  can- 
not be  given  in  evidence  merely  on  the  ground 
that  the  clerk  is  beyond  the  jurisdiction  of  the 
court,  but  may  upon  proof  of  bis  death. 

(c)   Where  tTie   bookkeeper  it  insane. 

Where  the  clerk  who  made  the  entries  In  a 
book  offered  in  evidence  Is  Insane,  the  book 
is  admissible  on  proof  of  his  handwriting. 
Union  Bank  v.  Knapp,  3  Pick.  96,  15  Am.  Dec. 
181;  Boiling  v.  Fannin,  97  Ala.  619,  12  So. 
59,  dictum. 

(d)  Where  the  bookkeeper  is  dead. 

If  the  entries  were  made  by  a  clerk  or  book- 
keeper who  has  since  deceased,  the  books  are 
admissible  on  proving  the  accounts  to  be  in  the 
handwriting  of  such  clerk  or  bookkeeper,  and 
also  proving  his  death.  Burnham  v.  Adams,  5 
Vt.  313 ;  Gale  v.  Norrls,  2  McLean,  469,  Fed. 
Cas.  No.  5,190 ;  Dakln  v.  Walton,  85  Hun,  561, 
33  N.  Y.  Supp.  203 ;  Lewis  v.  Norton,  1  Wash. 
(Va.)  76;  Reynolds  v.  Manning,  15  Md.  510; 
Clarke  ▼.  Magruder,  2  Harr.  ft  J.  77;  King  ▼. 
Maddux,  7  Ilarr.  ft  J.  467 ;  Bland  v.  Warren^ 
65  N.  C.  872 ;  Stroud  v.  Tilton,  3  Keyes,  139, 
4  Abb.  App.  Dec.  824 :  Batre  ▼.  Simpson,  4  Ala. 
305 ;  Bank  of  Montgomery  ▼.  Plannett,  37  Ala. 
222;  Rlliott  ▼.  Dycke,  78  Ala.  158,  80  Ala. 
376;  Clemens  ▼.  Fatten,  9  Port.  (Ala.)  289; 
Everly  v.  Bradford,  4  Ala.  371;  Boiling  ▼. 
Fannin,  97  Ala.  619,  12  So.  69;  Vinal  v.  GU- 
man,  21  W.  Va.  801,  45  Am.  Rep.  562 ;  Living- 
ston ▼.  Tyler,  14  Conn.  493. 

Price  V.  Torrington,  1  Salk.  285,  2  Ld.  Raym. 
878,  the  leading  case  In  England  on  this  ques- 
tion, was  an  action  for  beer  sold  and  delivered, 
and  the  evidence  given  to  charge  the  defendant 
was  that  the  usual  way  of  the  plaintifTs  dealing 
was  that  the  draymen  came  every  night  to  the 
clerk  of  the  brew  house  and  gave  him  an  ac- 
count of  the  beer  they  had  delivered,  which  he 
set  down  in  a  book  kept  for  that  purpo^ip  to 
which  the  draymen  set  their  hand;  thafr/the 
drayman  was  dead  who  delivered  the  beer  in 
question,  but  his  handwriting  was  proved  {  and 
this  was  held  good  evidence  of  the  delivery ; 
otherwise  of  the  shop  book  itself  singly,  with- 
out more. 

So,  in  Pitman  ▼.  Maddoz,  2  Salk.  690,  1  Ld. 
Raym.  732,  indebitatus  assumpsit  on  a  tailor's 
bill,  a  shop  book  was  allowed  in  evidence  on 
proof  that  the  servant  who  wrote  the  book 
was  dead,  and  of  his  handwriting,  and  that 
he  was  accustomed  to  make  the  entries;  and 
no  proof  was  required  of  the  delivery  of  the 
goods.  Holt,  Ch.  J.,  said  that  it  was  as  good 
evidence  as  the  proof  of  the  witness's  hand  to 
an  obligation ;  and  he  held  that,  although  the 
statute  7  Jac.  I.  chap.  12,  says  that  a  shop 
book  shall  not  be  evidence  after  the  year,  etc* 
it  Is  not  of  itself  evidence  within  the  year. 

And  evidence  is  admissible  to  prove  the  hand' 

writing  of  a  clerk  since  deceased  in  entries  on 

bis  employer's  books.     Hunter  ▼.  fimi^ 
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N.  8.  861.  The  court  said  this  Instance  is 
stated  In  ail  tbe  elementary  books  of  evidence 
to  illustrate  the  cases  in  which  plaintiff  may 
pro7e  his  claim  by  entries  when  on  books. 

And  where  the  book  or  memorandum  in  which 
the  entry  is  made  is  lost,  a  copy  supported  by 
the  oath  of  the  party  who  copied  it  is  admis- 
sible. Grant  ▼.  Cole,  8  Ala.  519,  as  digested 
In  1  Brickell'f   (Ala.)   D\g.  p.  833. 

In  Bacon  ▼.  Vaughn,  34  Vt.  73.  the  defend- 
ants claimed,  among  other  Items,  one  for  chop- 
ping wood,  in  respect  to  which  the  auditor  re- 
ported that  neither  of  the  parties  had  any  recol- 
lection of  the  performance  of  these  services,  and 
the  only  evidence  upon  which  it  was  allowed  was 
that  it  appeared  regularly  entered  upon  defend- 
ant's books  in  the  handwriting  of  his  clerk 
since  deceased,  made  in  the  ordinary  course  of 
business;  and  the  court  held  that  the  auditor 
was  Justified  in  receiving  and  considering  the 
defendant's  books  as  evidence. 

Bo,  in  an  action  by  a  bank  upon  a  promis- 
sory note,  entries  in  its  discount  register  are 
admissible  upon  proof  that  they  are  in  the 
handwriting  of  the  discount  clerk  since  de- 
ceased, and  that  he  made  them  In  the  usual 
course  of  business.  Ocean  Nat.  Bank  v.  Carll, 
9  Hun,  289. 

But  in  Kllicott  ▼.  Chapman,  1  Cranch  C.  C. 
419,  Fed.  Cas.  No.  4,386,  the  court  refused  to 
admit  evidence  that  certain  original  entries  in 
plaintiff's  books  were  in  tbe  handwriting  of 
a  deceased  clerk,  or  to  permit  a  copy  in  the 
handwriting  of  the  clerk  to  be  introduced,  al- 
though the  original  entries  were  not  In  the 
same  clerk's  handwriting,  the  court  holding  that 
the  original  entries  must  be  produced. 

The  rule  which  allows  the  entries  of  a  clerk 
in  books  of  his  employer  to  be  used  as  evidence 
is  one  resulting  ex  necessitate  by  reason  of  the 
Imprartlcabllity  of  procuring  better  proof,  and 
should  be  confined  within  proper  limits.  Moore 
V,  Andrews,  6  Port.  (Ala.)   107. 

But  this  necessity  is  removed  as  to  entries 
in  the  books  of  account  of  a  bank  kept  by  a  de- 
ceased clerk,  in  an  action  to  recover  a  deposit, 
by  proof  that  the  custom  of  tbe  bank  was  to  pay 
out  money  only  on  the  checks  of  its  deposit- 
ors, and  renders  the  rule  author  I  zl>ng  their  ad- 
mission inapplicable.  Bank  of  Montgomery  ▼. 
Piannett,  37  Ala.  222. 

2.  Rule  under  etaiuiea. 

And  the  common-law  rule  stated  supra  and  Il- 
lustrated in  the  cases  cited,  is  the  rule  sub- 
stantially recognized  by,  and  embodied  in,  the 
statutes  of  several  of  the  states.  Thus,  in 
Colorado,  by  statute  (Mills's  Anno.  Stat.  § 
4817),  where  the  entries  were  made  by  third 
persons  not  present  at  the  trial,  It  must  be 
shown  that  the  person  who  made  them  Is  either 
dead  or  a  nonresident  of  tbe  state,  and  If  the 
latter,  that  he  was  disinterested  when  making 
them,  and  that  the  entries  were  made  in  the 
usual  course  of  trade  and  of  his  duty  or  em- 
ployment: there  must  also  be  proof  of  his 
handwriting.  Cliarles  v.  Ballln,  4  Colo.  App. 
186,  36  Pac.  279 ;  E'arrlngton  v.  Tucker,  6  Colo. 
557.  The  latter  case  holds  as  to  one  set  of 
books,  that  testimony  that  the  person  who 
made  the  entries  has  gone  "no  one  knows 
whither,"  without  proof  of  search  of  any  kind ; 
and  as  to  another  set,  proof  that  the  clerk  who 
kept  them  for  a  portion  of  the  time  in  question 
was  residing  in  the  state,  and  obtainable  as  a 
witness.  In  connection  with  total  lack  of  proof 
as  to  who  kept  the  books  the  remainder  of  the 
time, — was  Insufficient  as  preliminary  proof  to 
admit  the  books. 

And  where  It  appears  that  book  entries  were 
made  by  four  persons,  three  of  whom  have  given 
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the  requltite  statutory  evidence  preliminary  to 
the  introduction  of  the  entries,  the  books  are 
receivable  In  evidence  as  to  the  entries  prop- 
erly authenticated,  but  not  as  to  those  not  so 
authenticated,  by  the  bookkeeper.  Harriott  ▼. 
Kersey,  69  Iowa,  111,  28  N.  W.  468. 

The  Illinois  statute  is  identical  in  language 
with  that  of  Colorado.  And  It  has  been  held 
that  it  was  not  tbe  intention  of  the  3d  section 
of  the  statute,  pelrmltting  the  party  himself  to 
testify  to  his  own  books  of  account,  to  prohibit 
the  introduction  In  evidence  of  books  of  ac- 
count kept  by  a  clerk  when  such  clerk  Is  living 
in  the  state  and  Is  able  to  testify  to  the  correct- 
ness of  tbe  books.  But  tbe  provisions  of  the 
statute  do  not  apply  in  such  case.  The  party 
desiring  to  then  use  the  books  must  make  the 
preliminary  proof  which  had  been  required  be- 
fore the  passage  of  the  statute.  House  v. 
Beak,  141  III.  290,  30  N.  B.  1066 :  Stettauer  v. 
White,  98  Hi.  72. 

And  Welgle  v.  Brautlgam,  74  111.  App.  285, 
holds  that  testimony  of  clerks  who  made  the 
entries  in  their  employer's  books  of  account  that 
they  were  In  their  handwriting,  were  Items  of 
original  entry  made  contemporaneous  with  the 
sale  and  delivery  of  tbe  goods:  and  were  just, 
true,  and  correct, — renders  such  Items  admis- 
sible in  evidence,  both  under  the  common  law 
and  the  Hllnols  statute,  which  only  adds  to, 
and  does  not  repeal,  the  common  law  on  this 
subject. 

In  Kansas  a  book  of  account  kept  by  a  clerk 
Is  competent  evidence  where  there  Is  first  proof 
that  it  was  the  party's  book  of  original  entries, 
and  the  clerk  who  made  the  entries  testifies 
that  they  were  made  by  him,  were  In  his  hand- 
writing, and  were  of  each  day's  transactions  In 
the  business,  that  the  entries  were  correct,  and 
that  the  book  was  honestly  and  correctly  kept ; 
•  and  there  Is  proof  by  two  witnesses  that  they 
had  had  dealings  with  the  party,  and  always 
I  found  his  accounts  to  be  correct.  Anthony  v. 
I  Stinson,  4  Kan.  211. 

A  psrty  offering  his  books  of  account  will 
'  not  be  excused  from  making  the  necessary  proof 
by  his  bookkeeper  merely  because  tbe  latter 
is  present  at  the  trial  at  the  Instance  of  the 
adverse  party.  The  statute  regulating  tbe  ad- 
mission of  books  has  made  no  exception  that  be- 
cause the  bookkeeper  happened  to  be  present 
at  the  trial  as  an  adverse  witness,  he  would 
not  be  a  competent  witness  to  prove  tbe  cor- 
rectness of  his  own  handwriting;  tbe  assump- 
tion cannot  be  indulged  that  if  called  by  his 
late  employer  he  would  testify  falsely.  Ben- 
nett V.  Shaw,  12  Ohio  C.  C.  674. 

In  Nebraska  the  entries  must  be  verified  by 
the  clerk  who  made  them,  to  the  effect  that  be 
believes  them  Just  and  true,  or  a  sufilclent  rea- 
son given  why  such  verification  Is  not  made. 
Neb.  Comp.  Stat.  {  346:  Volker  v.  First  Nat. 
Bank,  20  .Neb.  602.  42  N.  W.  732. 

But  entries  made  by  a  clerk  are  inadmis- 
sible where  the  clerk  Is  not  produced  to  verify 
them,  nor  any  reason  given  for  not  producing 
him.  Holland  v.  Commercial  Bank,  22  Neb.  671, 
36  N.  W.  113. 

In  Minnesota  the  requirement  that  books  of 
account  be  verified  by  a  clerk,  where  the  orig- 
inal entries  were  made  by  him,  which  Is  made 
by  Minn.  Gen.  Stat.  1866,  chap.  73,  |  71.  was 
repealed  by  Minn.  Amend.  1876 ;  and  |  70,  which 
previously  provided  for  the  suppletory  oath  of 
the  party,  was  so  amended  that  he  Is  permitted 
to  "prove"  that  the  charges  are  In  tbe  hand- 
writing of  a  person  authorised  to  make  them, 
and  that  they  are  original  entries  of  goods  sold, 
etc.  Webb  v.  MIchener,  82  Minn.  48,  19  N. 
W.   82. 

The  phrase  "beyond  the  Jurisdiction  of  tbe 
court,"  and  other  similar  phri|^e8|-arei|enerall7 
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recogrnl^ed  as  meaning  that  the  witness  Is  out 
-of  the  state.  See  the  cases  cited  supra^  sec- 
tions Immediately  preceding,  as  illustrations. 
But  there  are  statutes  which  use  the  phrase 
"abscnre  from  the  county,"  thus,  In  Kansas 
(Kan.  Gen.  Stat,  fi  4660)  and  Ohio  (Bates's 
Anno.  Stat,  i  5242,  subd.  6). 

€.  Effect  of  Btatute  making  party  competent  wit- 
ness for  eelf. 

It  Is  very  generally  held  In  those  cases  in 
which  the  question  has  been  raised,  that  the 
«latute  making  parties  competent  witnesses  to 
testify  in  iheir  own  behalf  does  not  deprive 
them  of  the  right  to  introduce  their  books  of 
account  In  evidence.  Stroud  v.  Tilton,  S  Keyes, 
139.  4  Abb.  App.  Dec.  324;  Swain  v.  Cheney, 
41  N.  H.  232;  Rexford  ▼.  Comstock,  8  N.  Y. 
Supp.  876 ;  Tomllnson  v.  Borst,  30  Barb.  42. 
And  Smith  v.  Smith  follows  this  rule. 

In  Conklin  v.  Stamler,  17  How.  Pr.  399,  it 
had  been  held  by  Judge  Daly  that  since  the 
statute  making  parties  competent  witnesses, 
the  party,  if  he  bus  no  other  means  of  estab- 
lishing the  facts  to  be  proved,  must  go  upon 
the  stand  as  a  witness  resorting  to  his  books, 
the  entries  in  which  were  made  by  himself, 
only  where  it  is  necessary  to  refresh  his 
memory  as  to  the  Items,  or  where,  from  a  fail- 
ure of  recollection  he  is  compelled  to  rely  upon 
them  alone,  and  can  swear  that  he  would  not 
have  entered  them  If  he  had  not  known  them 
at  the  time  to  be  true,  and  that  he  believed 
them  to  be  correct.  But  in  Taggart  v.  Fox,  11 
Daly,  159,  Judge  Qaly  recognized  Tomllnson  v. 
Borst,  80  Barb.  42.  as  practically  overruling 
what  he  bad  previously  held  in  Conklin  ▼. 
Stamler. 

In  Bushnell  ▼.  Simpson,  119  Cal.  668,  61  Pac. 
1080,  the  court,  speaking  generally  of  the  ad- 
missibility of  shop  books,  said:  "At  the  time 
when  parties  to  an  action  were  not  competent 
witnesses  in  their  own  behalf,  their  books  of  ac- 
count were  admitted  in  evidence  upon  a  proper 
showing  of  the  mode  In  which  they  had  been 
kept,  and  were  treated  as  original  evidence  of 
the  matters  for  which  they  were  introduced; 
l>ut,  since  parties  have  been  allowed  to  testify 
concerning  all  the  facts  for  which  the  books 
were  formerly  offered,  their  testimony  in  ref- 
4»rence  thereto  constitutes  primary  evidence  of 
these  facts,  and  the  books  of  account  become 
merely  secondary  or  supplementary  evidence. 
The  books  are  not  excluded  as  Incompetent,  but 
will  be  received,  either  In  corroboration  of  the 
testimony  of  the  parties  as  entries  made  at 
the  time,  or  upon  the  principles  by  which  in- 
ferior evidence  Is  received  where  the  party  is 
unable  to  produce  evidence  of  a  higher  degree." 

Again,  Nichols  v.  Haynes,  78  Pa.  174,  sub- 
stantially holds  that  the  effect  of  the  statute 
is  not  to  exclude  the  books  as  evidence,  the  court 
stating  their  ruling  thus:  Prior  to  the  act  of 
April  16,  1869,  making  the  parties  competent 
witnesses,  the  book  Itself  was  the  evidence, 
and  the  oath  of  the  party  was  merely  supple- 
tory.  Since  the  passage  of  that  act  the  party 
himself  Is  a  competent  witness,  and  may  prove 
his  own  claim  as  a  stranger  would  have  done 
before  that  act.  But  he  may  also  refer  to  en- 
tries made  In  his  books  at  the  time  of  the  trans- 
action in  corroboration  of  his  testimony.  See 
also  Barnet  v.  Steinbach,  1  W.  N.  C.  335,  where 
the  court  says  that  before  the  act  the  book  was 
the  primary  source  of  the  evidence,  and  the 
oath  of  the  party  merely  suppletory  to  establish 
the  book  ;  but  that  act  has  revolutionized  the 
practice  by  making  the  party  the  witness,  and 
enabling  him  to  use  his  book  as  a  memorandum 
to  refresh  and  assist  his  memory. 

It  would  seem  that  the  effect  of  this  language 
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Is  to  merely  relax  the  rigidity  of  the  former 
rules  as  to  the  necessary  preliminary  iiroof 
to  admit  the  book  where  it  is  used  merely  to 
aid  the  party's  own  testimony, — that  is  to  say, 
although  a  book  may  be  objectionable  for  many 
reasons,  and  for  those  reasons  not  admissible 
if  offered  as  primary  evidence,  with  the  sup- 
pletory oath  of  the  party,  as,  for  instance, 
where  there  are  erasures,  and  the  charges  are 
made  against  a  person  other  than  the  one 
sought  to  be  held  liable,  it  may  still  be  admis- 
sible to  corroborate  the  principal  testimony  of 
the  party  himself;  but  that  if  the  book  were 
offered  as  primary  evidence  the  same  require- 
ments would  be  necessary  as  formerly  in  the 
way  of  preliminary  proof.  Thus,  Hostetter  v. 
Fenstermacher,  1  W.  N.  C.  466.  holds  that  the 
book  was,  in  connection  with  the  testimony  of 
the  party  explaining  the  erasures  and  the  rea- 
sons for  the  manner  of  entering  the  charges, 
not  Improperly  admitted  to  itemize  the  ac- 
count and  corroborate  the  principal  testimony 
of  the  party  himself,  who  is  a  competent  wit- 
ness. 

And  In  Barnet  ▼.  Steinbach,  1  W.  N.  C.  886, 
the  several  objections  urged  against  the  book 
offered  were  that  (1)  the  entries  were  not 
made  within  proper  time ;  (2)  the  entries  were 
not  original,  but  were  items  transferred  from  a 
book  kept  by  the  party's  superintendent;  (8) 
the  entries  were  objectionable  because  they  were 
charges  for  work  and  labor  done  by  others  than 
the  party  himself ;  and  (4)  some  of  the  items, 
as,  for  instance,  plastering,  were  not  the  sub- 
ject of  book  entries,  and  showed  on  their  face 
tliat  they  had  not  been  made  contemporaneously 
with  the  work  done.  But  the  court,  while  not 
expressly  holding  that  the  objections  raised 
were  untenable,  said  that  the  book  was  not  the 
foundation  of  the  plaintiff's  claim,  and  that 
the  subject  of  the  entries  was  proved  by  other 
testimony,  and  the  book  was  used  rather  as  a 
memorandum  than  as  original  entries  and  a 
means  of  primary  evidence. 

And  a  book  is  not  Improperly  admitted,  al- 
though the  entries  might  be  unintelligible  of 
themselves,  where  the  book  was  used  rather 
as  a  memorandum  of  charges  made  by  a  witness 
and  a  bill  of  particulars  to  ascertain  the  items 

In  Clarke  v.  Smith,  46  Barb.  30,  it  was 
held  that  the  objection  that  the  alteration  of  the 
laws  admitting  parties  as  witnesses  had  ren- 
dered the  books  unnecessary  as  evidence,  even 
If  It  had  that  effect  In  other  cases,  does  not  ap- 
ply where  the  other  party  is  dead,  because  in 
such  case  he  cannot  testify. 

The  court  In  Petit  v.  Teal,  67  Ga.  146,  sug- 
gested that  the  change  of  the  law  making  par- 
ties themselves  competent  witnesses  might  have 
a  bearing  on  the  admissibility  In  evidence  of 
their  books  of  account,  but  were  Inclined  to  the 
belief  that,  as  the  party  to  the  suit,  though 
competent,  is  nevertheless  liable  to  be  dis- 
counted by  the  Jury  in  credibility  by  reason  of 
Interest,  and  all  the  books  may  tend  to  sup- 
port his  credit,  there  may  be  reason  to  admit 
them  for  that  purpose  if  for  no  other. 

In  Ryan  v.  Dunphy,  4  Mont.  356,  47  Am.  Rep. 
356,  5  Pac.  324,  the  court  said  that  the  neces- 
sity which  formerly  seemed  to  require  the  ad- 
mission of  shop  and  account  books  does  not  now 
exist  in  so  great  a  degree  in  relation  to  minute 
and  bare  transactions  as  when  the  party  was 
prohibited  from  testifying.  He  may  now  be 
witness  for  himself  and  refresh  his  memory  from 
his  books.  It  would  seem,  therefore,  that  the 
former  rule  in  relation  to  book  entries  should 
not  be  relaxed. 

The  rule  that  entries  made  by  a  party  him- 
self in  his  shop-books  are  not  admissible  In 
his  own  favor  is  not  changed  by  the  provision 
of  Md.  act  1864,  chap..  .109,  rendering  all  par- 
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ties  competent  witnesses  without  regard  to  their 
Interest.     Komer  ▼.  Jaecksch,  39  Md.  585. 

g.  Elfect  of  statute  prohibiting  party  from  testi- 
fying. 

In  seyeral  of  the  states  the  statute  prohib- 
iting a  party  from  testifying  when  his  adversary 
Is  an  executor  or  administrator,  or  Insane  per- 
son, expressly  excepts  from  its  operation  the 
testimony  of  a  party  to  his  books  of  account 
which  he  is  seeking  to  put  in  evidence,  and 
contains  a  provision  expressly  providing  for 
the  admission  of  his  books.  Thus,  in  Ohio 
(Bates"  Anno.  Stat.  |  5242.)  See  also  supra, 
I.  a,  3. 

So,  by  express  statute  in  Missouri  (Gen. 
Stat.  1865,  chap.  144,  |  1),  an  action  for  the 
recovery  of  money  due  on  account,  and  when 
the  fact  at  Issue  on  the  trial  is  proper  mat- 
ter of  book  account,  the  other  party  being  dead 
or  insane,  the  party  living  may  be  a  witness  in 
his  own  behalf  so  far  as  to  prove  In  whose 
handwriting  the  charges  are,  and  when  made. 
Anchor  Milling  Co.  v.  Walsh,  108  Mo.  277,  18 
8.  W.  904,  Reversing  37  Mo.  App.  567. 

And  the  Tennessee  statute  prohibiting  a  party 
from  testifying  where  the  adversary  is  incapaci- 
tated or  disquallfled  by  reason  of  Idiocy,  lunacy, 
or  Insanity  does  not  In  any  way  afTect  the  Ten- 
nessee book-debt  law.     Tenn.   Code,  {  4534. 

But  under  another  Tennessee  statute,  provid- 
ing that  In  actions  or  proceedings  by  or  against 
the  executors,  administrators,  or  guardians,  in 
which  Judgments  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transactions  with, 
or  statements  by,  the  testator,  intestate,  or 
ward,  unless  called  to  testify  thereto  by  the 
opposite  party,  a  simple  diary  or  memorandum 
eontalnlng  an  account  with  a  person  who  subse- 
quently dies  Is  not  admissible  as  evidence  to 
charge  the  estate  of  the  latter  In  an  action 
against  his  personal  representatives.  Nance  v. 
Callender  (Tenn.  Ch.  App.)   51  S.  W.  1025. 

Under  the  Vermont  statute  (Gen.  Stat.  chap. 
36,  f  24),  in  actions  of  book  account,  and  where 
the  matter  at  issue  and  on  trial  is  proper  mat- 
ter of  book  account,  the  party  living  may  be 
a  witness  in  his  own  favor  so  far  as  to  prove 
in  whose  handwriting  the  charges  In  his  books 
are,  and  when  made,  and  no  farther.  Hunter 
?.  Kittredge.  41  Vt.  359;  Thrall  v.  Seward,  37 
Vt.  573 ;  Johnson  v.  Dexter,  37  Vt.  641 ;  Wood- 
bury V.  Woodbury,  50  Vt.  152. 

The  Vermont  statute  does  not  confine  the 
right  of  a  party  to  testify  "In  whose  handwrit- 
ing the  charges  are,  and  when  made,  and  no 
further,"  to  the  action  in  form  of  book  account, 
but  whatever  the  form  of  action  or  proceeding, 
whenever  the  book  entries  would  constitute  an 
Instrument  of  evidence  on  the  issue  on  trial  ac- 
cording to  the  idea  of  common  law  the  party  is 
competent,  under  the  statute,  to  the  extent 
therein  provided,  and  to  the  extent  therein  lim- 
ited.    Woodbury  v.   Woodbury,  48  Vt.  94. 

But  where  the  subject-matter  of  the  entry 
is  a  mere  memorandum  of  the  fact  or  transac- 
tion, and  not  a  proper  item  of  book  charge,  the 
party  is  not  a  competent  witness  to  authenti- 
cate such  item  of  charge  on  his  book  under  this 
statute.     Jewett  v.  Wlnshlp,  42  Vt.  204. 

Section  313  of  the  Ohio  Code  of  Civil  Pro- 
cedure, as  It  formerly  stood,  made  a  party  In- 
competent to  testify  where  the  adverse  party 
was  the  guardian  or  trustee  of  a  child  of  a  de- 
ceased person,  or  was  the  executor  or  adminis- 
trator of  the  deceased  person,  or  was  claiming 
or  defending  an  heir  or  devisee  of  a  deceased 
person,  except  that  in  such  actions  in  which  the 
action  or  defense  was  founded  on  book  account 
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a  party  might  testify  to  his  book  that  the  i 
was  a  book  of  original  entries,  that  the  entries 
were  made  by  himself  or  by  a  deceased  person 
or  by  a  disinterested  person  nonresident  of  the 
state  at  the  time  of  trial,  and  on  such  authenti- 
cation the  book  and  entries  were  admissible 
in  evidence.  But  In  Baxter  v.  Lelth.  28  Ohio 
St.  84,  an  action  by  a  surviving  partner  of  a 
firm,  it  was  held  that  the  defendant  was  not  a 
competent  witness  to  prove  his  book  of  account* 
offered  by  him  to  show  an  account  against  the 
deceased  partner. 

The  provision  of  Ky.  Code,  I  .606,  subd.  6, 
that  "a  person  may  testify  for  himself  as  to  the 
correctness  of  original  entries  made  by  him 
.  .  .  in  an  accounting  according  to  the  usual 
course  of  business,  though  the  person  against 
whom  they  were  made  may  have  died  or  be- 
come of  unsound  mind,"  applies  only  to  the  ac- 
count books  of  merchants,  tradesmen,  and  others 
whose  business  requires  that  an  account  of  their 
transactions  should  be  kept  In  a  book,  and  not 
to  entries  made  by  persons,  of  transactions 
which  are  not  connected  with  their  business. 
Callihan  v.  Trimble,  10  Ky.  L.  Rep.  36. 

In  Kimbrough  v.  Grady,  10  Ky.  L.  Rep.  241, 
the  court  said  that  It  was  only  where  a  party 
seeks  to  make  evidence  of  original  entries  In 
an  account  book  kept  according  to  the  usual 
course  of  business  that  the  provision  of  Ky. 
Code,  {  606,  subd.  6,  applies. 

But  Irrespective  of  any  clause  expressly  ex- 
cepting the  testimony  of  a  party  to  his  books 
of  account,  and  the  use  of  his  books,  from  the 
operation  of  the  prohibitive  clause,  a  statute 
prohibiting  a  party  from  testifying  when  his 
adversary  is  an  executor  Or  administrator  or 
insane  person  does  not  afTect  the  coromon-law 
right  of  the  party  to  Introduce  In  evidence  his 
books  of  account,  when  otherwise  unobjection- 
able. Snell  V.  Parsons,  59  N.  H.  521 ;  Young  v. 
Luce,  50  N.  Y.  S.  R.  253,  21  N.  Y.  Supp.  225 ; 
Wetmore  ▼.  Peck,  10  Abb.  L.  J.  400;  Bookout 
v.  Shannon,  59  Miss.  378;  Leggett  ▼.  Glover^ 
71  N.  C.  211. 

The  right  of  a  creditor  to  prove  his  account 
book,  granted  by  111.  Rev.  Stat.  chap.  51,  {  8, 
extends  to  an  action  against  the  administrator 
of  the  debtor,  notwithstanding  the  provision  of 
i  2  of  that  act  that  no  party  shall  testify  of 
his  own  motion  or  in  his  own  behalf,  where 
any  adverse  party  sues  or  defends  as  the  rep- 
resentative of  any  deceased  person.  Ailing  ▼. 
Brazee,  27  111.  App.  595. 

And  a  book  of  a  defendant  sued  by  the  per^ 
sonal  representative  of  his  deceased  creditor 
was  admitted  in  his  behalf  under  his  plea  of 
set-ofT,  in  Bentley  v.  Hallenback,  Wright  (Ohio) 
168.  The  headnote  in  this  case  says  that  the 
book  is  admissible  in  favor  of  the  administrator, 
but  the  statement  of  the  case  seems  to  Indicate 
that  it  was  the  defendant  who  offered  the  book. 

So,  also,  in  an  action  to  establish  a  claim 
on  book  account  against  the  estate  of  a  de- 
cedent, the  claimant's  books  of  account  are  re- 
ceivable in  evidence  as  well  as  his  own  testi- 
mony identifying  the  books  and  explaining  the 
charges  by  showing  the  date  thereof,  and  the 
like.  Kilbourn  v.  Anderson,  77  Iowa,  501,  42 
N.  W.  431.  See  also  Dysart  v.  Furrow,  90  Iowa, 
59,  57  N.  W.  644. 

And  In  an  action  by  an  assignee  In  Insolvency 
to  set  aside  a  transfer  by  his  assignor  on  the 
ground  that  it  was  In  fact  made  to  hinder, 
delay,  and  defraud  creditors,  It  Is  competent 
for  the  plaintiff,  in  order  to  show  the  insolvency 
of  his  assignor,  to  put  In  evidence  his  books 
of  account  duly  verified,  pertaining,  not  only  to 
the  individual  business  of  the  assignor,  but  also 
to  that  of  a  copartnership  of  which  he  was  a 
member.  Kells  ▼.  McClure,  69  Minn.  60,  71 
N.   W.  827. 
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Book  entries  against  a  decedent's  estate  most 
contain  a  full  and  clear  description  of  the  kind, 
quality,  and  value  of  the  goods  sold,  and  the 
worlc  and  materials  furnished.  Walton's  Es- 
tate, 4  Kulp,  487. 

In  Dowies  Estate,  135  Pa.  210,  19  Atl.  936, 
a  suit  to  enforce  performance  of  a  decedent's 
contract  to  convey  lands,  the  petitioner  being 
excluded  as  an  incompetent  witness,  the  auditor 
examined  certain  Irregular  entries  in  books  of- 
fered in  evidence  by  the  petitioner,  but  ex- 
cluded them  from  consideration ;  and  the  court 
sustained  his  action  in  so  doing. 

And  entries  in  the  books  of  an  executor  were 
held  inadmissible  in  his  favor  in  support  of  a 
claim  presented  by  him  against  the  estate,  in 
Elmore  v.  Jaques,  2  Hun,  130. 

b.  Effect  of  Btaiute  of  Umitationa, 

Books  of  account  are  not  to  be  rejected  be- 
cause more  than  a  year  has  elapsed  after  the 
delivery  of  the  articles  therein  charged  be- 
fore action  brought.  Lamb  v.  Hart,  1  Brev. 
105.  The  objection  was  that  the  statute  7 
Jac.  I.  chap.  12,  containing  such  a  limitation, 
and  made  of  force  in  South  Carolina  by  the  act 
of  1712.  did  not  allow  such  evidence,  but  it 
was  held  that  the  practice  was  as  above  stated, 
and  that  the  statute  cited  did  not  supersede  the 
practice. 

So,  in  an  action  against  a  bank  to  recover  the 
proceeds  of  a  note  alleged  to  have  been  collected 
by  the  bank  for  plaintiff,  in  which  defendant 
Interposed  as  a  counterclaim  a  debt  due  to  it 
from  plaintiff,  the  bank's  books  showing  the 
original  entries  oi  transactions  of  the  bank  with 
Its  customers  are  competent  evidence  for  the 
bank  to  prove  the  Indebtedness  set  up ;  and  the 
fact  that  the  indebtedness  so  set  up  may  be 
barred  by  the  statute  of  limitations  does  not 
afTect  the  admissibility  of  the  books.  McLen- 
nan T.  Bank  of  California,  87  Cal.  669,  25  Pac. 
760.  It  might  happen  that  the  bank  would 
be  able  to  show  facts  which  would  take  the 
debt  out  of  the  operation  of  the  statute. 

And  in  Thorn  v.  Moore,  21  Iowa,  285,  where 
the  plalntifT,  after  making  the  requisite  pre- 
liminary proof,  offered  his  books  of  account 
containing  the  account  in  suit,  the  entries  on 
the  debit  side  of  which  were  made  more  than 
five  years  prior  to  the  commencement  of  the 
suit,  and  those  on  the  credit  side  except  one 
had  been  made  for  the  same  length  of  time,  and 
there  was  no  other  proof  that  the  account  had 
accrued  within  five  years,  it  was  held  that  the 
books  were  not  inadmissible  on  the  ground  that 
it  appeared  from  them  that  the  account  was 
barred  by  the  statute  of  limitations. 

But  a  claim  against  a  decedent's  estate  will 
be  rejected  as  to  the  items  of  the  account  which 
are  barred  by  the  statute  of  limitations,  where 
the  only  evidence  to  support  the  claim  is  the 
claimant's  book  containing  the  account,  notwith- 
standing a  credit  entry  within  the  period  en- 
tered, as  of  the  same  date  as  a  charge,  but  as 
to  which  there  is  no  evidence  other  than  the 
entry  Itself  that  it  was  made  before  the  stat- 
ute barred  the  claim.  Butterweck's  Estate,  4 
Pa,  DIst.  563. 

Under  the  Tennessee  statute  a  book  of  ac- 
counts Is  adminsible  only  as  evidence  of  the 
sale  and  delivery  of  articles  within  two  years 
next  before  the  suit  was  commenced.  And  it 
was  held  in  Neville  v.  Northcutt,  7  Coldw.  294, 
that  a  suspension  of  the  statute  of  limitations 
before  the  two  years  have  expired  does  not  oper- 
ate to  extend  the  time  beyond  the  two  years 
within  which  the  salo  and  delivery  of  the  ar- 
ticles charged  may  be  proved  by  the  book. 

But  a  later  case,  Vaughn  v.  Smith,  2  Helsk. 
649,  holds  that  the  two  years  limitation  of  time 
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within  which  a  book  is  evidence  of  the  sale  and 
delivery  of  articles,  is  within  the  terms  of  the 
Tennessee  act  of  1865,  chap.  10,  |  1,  suspending^ 
the  statute  of  limitations  from  1861-1867. 

The  limitation  as  to  time  within  which  a 
book  is  evidence  of  the  sale  and  delivery  or 
articles  applies  to  the  plaintiff's  book  of  account 
as  well  when  the  same  is  offered  by  an  admin- 
istrator or  execntor  as  when  offered  by  a  liv- 
ing plaintiff.     Perkins  v.  Moss,  3  Helsk.  671. 

A  book  account  commencing  three  or  four 
years  previous  to  the  commencement  of  the  suit 
thereon,  and  containing  a  regular  series  of 
charges  the  last  of  which  are  within  a  year  of 
the  commencement  of  the  suit,  is  a  book  account 
of  not  more  than  eighteen  months'  standing, 
within  the  meaning  of  the  Ohio  statute.  Marsh- 
all V.  Bond,  Tappan  (Ohio)  67. 

And  book  accounts  continuously  and  fairly 
kept  are  to  be  considered  an  entirety  until 
closed,  and  may  be  proved  by  the  party  within, 
eighteen  months  after  such  closing,  under  the 
Ohio  statute.     James  v.  Richmond,  5  Ohio,  338. 

Under  the  North  Carolina  book-debt  act  the- 
book  and  party's  oath  are  only  evidence  of  small 
articles  which  have  been  delivered  within  two 
years;  but  they  are  not  evidence  that  the  book 
contains  all  the  credits  and  a  full  and  true  ac- 
count of  all  the  dealings  between  the  parties; 
so  as  to  show  that  nothing  Is  due  to  the  other 
party,  and  to  disprove  all  of  his  claim  except 
such  Items  as  are  stated  in  the  book,  upon  the 
ground  that  this  contains  all  Just  credits,  and 
consequently  sets  forth  all  the  amount  to  which 
the  opposite  party  is  entitled.  Alexander  v. 
Smoot,  35  N.  C.  (13  Ired  L.)461.  This  was  an 
action  in  which  defendant  relied  on  a  plea  of 
set-off,  and  to  prove  his  account  produced  his 
books  and  took  the  oath,  and  stated  that  he  had 
given  all  just  credits  to  the  plaintiff,  and  there 
was  nothing  due  him.  There  was  only  one 
item  in  his  account  within  .two  years  before  the- 
action,  and  other  items  being  of  more  than  two- 
years'  standing,  and  it  was  held  error  for  the 
court  to  charge  the  Jury  that  they  had  a  right 
to  take  the  defendant's  oath  and  book,  not  only 
as  evidence  of  a  set-off  as  to  the  one  item,  but 
also  as  evidence  of  the  true  state  of  the  ac- 
count between  the  parties. 

Sikes  V.  Marshall,  2  Esp.  705,  was  an  action 
of  assumpsit  on  promissory  notes,  in  which  the 
plaintiffs  proposed  to  read  entries  made  in  the 
books  kept  by  their  banking  house,  of  payments, 
on  account  of  the  notes  in  suit,  and  as  the  clerk 
who  made  those  entries  was  dead  they  offered 
evidence  of  his  handwriting.  But  Lord  Kenyon 
said  that  It  could  not  be  done;  that  since  the 
statute  of  James,  books  were  not  evidence  after 
the  year,  and  that  the  evidence  offered  In  this 
case  went  much  further,  and  could  not  be  re- 
ceived. It  is  not  clear  whether  it  was  meant 
to  exclude  the  entries  on  the  ground  of  the 
time  limitation,  or  because  the  entries  were  of 
moneys  paid  out  by  the  plaintiff. 

1.  Effect  of  amount  in  oontroveratf. 

In  an  action  by  the  administrator  of  a  de- 
ceased person  to  recover  an  indebtedness  due 
from  the  defendant  to  his  intestate  for  goods 
sold  and  delivered,  money  advanced  and  labor 
performed,  exceeding  in  amount  $60,  the  Intes- 
tate's books  of  account,  the  entries  of  which  are 
in  his  handwriting,  are  not  admissible  in  favor 
of  the  administrator.  Bland  v.  Warren,  65  N. 
C.  372.  The  reason  seems  to  be  as  stated, 
that  the  amount  claimed  exceeded  $60,  because 
the  court  says  that,  by  the  book-debt  law  such 
evidence  was  made  admissible  to  the  amount  of 
$60 ;  but  the  statement  of  the  case  does  not 
show  the  amount  claimed. 

The  rule  that  where  divers  dealings  are  in- 
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eluded  In  the  account,  the  aggregate  of  which 
exceeds  $60,  the  plalntiflF  can  omit  or  give  credit 
for  any  Items  he  may  choose,  so  as  to  bring  the 
case  within  the  jurisdiction  of  a  single  justice, 
does  not  apply  to  actions  under  the  boolc-debt 
law,  where  the  plaintiff  sustains  his  action 
by  his  own  oath,  because  in  the  latter  case  he 
must  swear  that  the  account  rendered  contains 
a  true  account  of  all  the  dealings.  Waldo  ▼. 
Jolly,  49  N.  C.  (4  Jones  L.)  173. 

Under  the  North  Carolina  book-debt  law  a 
plaintiff  may  prove  by  his  own  oath  a  balance 
due  to  him  of  $60  or  under,  although  the  whole 
account  as  produced  was  originally  for  more 
than  $60,  where  it  is  reduced  by  credit  below 
that  amount.  McWUliams  v.  Cosby,  26  N.  C. 
(4  Ired.  L.J   110. 

The  limitation  as  to  the  amount  for  which  a 
book  is  evidence  of  an  account  under  the  Ten- 
nessee statute  applies  to  the  plaintiff's  book  of 
accounts,  as  well  when  the  same  is  offered  by  an 
administrator  or  executor  as  when  it  is  offered 
by  a  living  plaintiff.  Perkins  v.  Moss,  8  Helsk. 
671. 

The  Tennessee  statute,  providing  for  the  ad- 
mission of  an  account  as  evidence  where  the 
plaintiff  residing  in  another  county  or  state  has 
verified  it  by  his  affidavit,  is  not  construed  with 
the  statute  commonly  called  the  buok-debt  law, 
and  a  plaintiff  In  such  case  is  not,  therefore, 
limited  in  the  amount  of  his  claim,  nor  to  the 
period  of  two  years.  Cave  v.  Baskett,  3  Humph. 
340. 

In  Cave  v.  Baskett,  8  Humph.  340,  the  court 
said :  "By  the  6th  section  of  this  law  [the 
Tennessee  statute]  It  is  provided  that  a  plain- 
tiff shall  not  be  permitted  to  prove  by  his  book, 
articles  exceeding  in  value  $75  ;  and  by  the  4th 
section  it  is  provided  that  a  defendant  shall  be 
at  liberty  to  contest  the  plaintiff's  evidence, 
and  oppose  the  same  by  other  legal  proofs.  The 
whole  provisions  of  this  book-debt  law  show 
that  it  was  Intended  to  afford  mechanics  and 
shopkeepers  the  means  of  collecting  their  small 
accounts,  where  there  was  no  witness  by  whom 
they  could  be  proved.  For  the  amount  limited, 
it  would  afford  ample  remedies  for  persons  of 
this  class ;  for  where  the  dealing  would  exceed 
the  amount  of  $75  a  witness  could  most  usually 
be  found  to  prove  some  part  of  it.  When  thus 
proved  by  the  book  it  becomes  (to  use  the  lan- 
gunge  of  the  act)  good  evidence;  and  so  strong 
did  they  suppose  they  were  making  the  proof 
that  they  deemed  it  necessary  in  the  4th  sec- 
tion to  provide  that  the  defendant  might  be 
permitted  to  oppose  the  same  by  other  legal  evi- 
dence. To  make  a  man  a  witness  thus  in  his 
own  case,  so  that  unless  the  defendant  could  es- 
tablish by  other  legal  evidence  that  the  work 
was  not  done,  or  the  articles  were  not  delivered, 
the  plaintiff's  oath  should  be  the  sole  ground 
of  a  judgment  in  his  favor,  was  a  dangerous  ex- 
tension of  the  law  of  evidence.  It  was  very  Im- 
portant, therefore,  to  limit  the  amount  to  which 
such  proofs  might  be  made,  and  the  time  within 
which  a  claim  that  was  to  be  thus  supported 
should  be  brought  forward." 

In  Johnson  v.  Price,  3  Head,  549,  at  the  hear- 
ing before  the  master,  the  complainants  hav- 
ing failed  to  establish  their  mercantile  account 
as  to  the  proof  of  the  items  by  a  discovery  ob- 
tained by  the  defendant,  presented  an  affidavit 
of  one  of  them  that  they  had  no  means  of  prov- 
ing the  delivery  of  such  articles  as  they  propose 
to  prove  by  their  books ;  that  their  books  con- 
taln  a  true  account  of  all  the  dealings  between 
them  and  the  defendants,  that  they  had  given 
defendant  all  just  credits,  and  further  stating 
that  the  defendant  was  still  largely  indebted 
to  them,  and  that  there  was  more  than  $75  just- 
ly due  them  over  the  amount  stated  in  the  mas- 
ter's report.  On  this  affidavit  alone  the  mas- 
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ter  charged  a  defendant  with  $75  as  "proof 
under  the  book-debt  law."  This  was  held  er- 
ror for  the  reason  that  there  was  no  specifica- 
tion, either  in  the  affidavit  or  accompanying  it, 
of  the  Items  making  up  the  sum  of  $75,  and  also 
for  the  reason  that  such  an  irregular  and  un- 
authorized mode  of  proceeding  deprived  the  de- 
fendant of  his  right  to  cross-examine  the  com- 
plainant as  to  each  item  of  the  account  mak- 
ing up  the  sum  proposed  to  be  proved,  the  arti- 
cles delivered,  time,  place,  person  to  whom  de- 
livered, price,  and  every  material  fact. 

In  Corr  v.  Sellers,  100  Pa.  169,  45  Am.  Rep. 
370,  the  court  said  that  there  should  be  some 
limit  as  to  the  amount  which  a  book  entry  is  ad- 
missible to  prove ;  but  it  did  not  designate  what 
they  thought  should  be  the  maximum  amount. 

II.  Rule  where  party  keept  a  clerk. 

a.  Oenerally. 

Whether  or  not  the  admissibility  of  a  party's 
book  of  accounts  Is  dependent  upon  his  proving 
that  he  kept  no  clerk,  and  that  his  books  are 
to  be  excluded  if  he  did  so,  unless  the  absence 
of  the  clerk  is  accounted  for,  is  a  question  as 
to  which  there  is  a  decided  conflict  in  the  au- 
thorities. On  the  one  hand,  there  are  cases 
holding  that  the  admissibility  of  the  books 
is  In  no  way  affected  by  the  mere  fact  that  the 
party  kept  a  clerk  who  could  be  produced  and 
testify  to  the  sale  and  delivery  of  the  articles, 
or  the  performance  of  the  work  charged. 

Thus,  books  of  account  appearing  to  be  regn- 
larly  kept  were  said,  in  Mitchell  v.  Belknap, 
23  Me.  475,  to  be  admissible  in  the  main  to 
prove  the  delivery  of  goods,  where  the  entries 
had  been  made  by  the  party,  notwithstanding 
he  may  have  had  a  clerk  in  his  shop,  or  others 
may  have  been  present  at  the  time  of  delivery. 

And  in  Carroll  v.  Storck,  57  Cal.  366,  where 
plaintiff  on  direct  examination  as  a  witness, 
having  before  him  one  of  his  account  books 
open  at;  defendant's  account,  testified  that  he 
had  sold  and  delivered  none  of  the  goods  in  per^ 
son,  it  was  held,  on  a  motion  by  defendant  to 
strike  out  his  testimony  as  hearsay,  that  it  was 
manifest  that  he  had  read  from  the  book,  or 
had  at  most  but  given  the  substance  of  the  ac- 
count as  it  appeared  in  the  book,  and  that,  al- 
though objectionable  as  a  mode  of  proving  the 
contents  of  the  writing,  the  error  was  not  in- 
jurious, since  the  very  account  was  read  to  the 
jury. 

But  in  Kent  v.  Garvin,  1  Gray,  148,  a  party's 
books  of  account,  supported  by  the  oath  of  his 
clerk  who  made  the  entries,  were  held  inadmis- 
sible to  prove  the  sale  and  delivery  of  articles 
made  by  a  third  party  In  the  party's  employ, 
whose  evidence  was  not  produced  In  support 
of  the  charges,  and  there  was  no  evidence  of- 
fered from  any  source  other  than  from  the  book 
to  show  that  at  the  time  the  charges  were  made 
any  articles  similar  In  character  to  those 
charged  were  delivered  to  the  defendant.  In 
this  case  It  appeared  that  the  clerk  In  question 
took  the  entries  which  he  made  In  the  book 
offered,  from  the  delivery  book  of  the  drayman 
every  Saturday  night ;  that  the  drayman  stood 
by  his  side  and  read  off  the  entries,  and  he 
copied  them,  and  they  were  afterwards  com- 
pared and  corrected  by  the  drayman  and  him- 
self ;  that  this  was  done  In  the  present  case,  and 
that  the  drayman  was  then  absent  in  a  distant 
state. 

While  the  book  entries  of  a  merchant  are 
competent  evidence  to  show  the  delivery  and 
sale  of  the  articles  charged,  yet  they  are  not 
the  only  or  the  best  evidence,  of  that  fact.  The 
testimony  of  a  witness  who  can  from  memory 
testify  to  the  sale  and  delivery  of  the  articles 
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is  as  icood  as  the  entries  on  the  books.  Doty  y. 
Crawford,  39  8.  C.  1,  17  8.  E.  377.  In  this  case 
the  defendant  was  sought  to  be  held  liable  In- 
dividually, although  the  charges  on  the  plain- 
tltTh  books  were  against  a  firm  of  which  the 
defendant  was  or  had  been  a  member. 

In  conflict  with  these  csRes,  and  in  line  with 
Smith  y.  Smith,  are  those  holding  that  one  of 
the  preliminary  facts  to  be  established  before 
a  party  can  put  in  evidence  his  books  of  ac- 
•count  is  that  he  kept  no  clerk.  Vosburgh  v. 
Thayer.  12  Johns.  461 :  Jackson  v.  Evans,  8 
Mich.  476 ;  Dodson  v.  Sears,  25  111.  513 ;  Inger- 
6ol)  V.  Banister.  41  III.  388 ; Place  v.  Parsons. 
17  N.  y.  Week.  Dig.  203 ;  Llnnell  v.  Sutherland. 
11  Wend.  508 ;  Irish  v.  Horn.  84  Hun,  121,  32 
N.  y.  Supp.  455 ;  Underwood  v.  Parrott,  2  Tex. 
168;  Rugglos  v.  Gatton,  50  111.  412;  Watrous 
▼.  Cunningham,  71  Cal.  30,  11  Pac.  811 ;  Town- 
send  V.  Coleman,  20  Tex.  817.  In  the  last  case 
cited,  it  was  proved  by  the  clerks  that  the  books 
were  regularly  kept;  that  the  defendant  had 
dealings  with  the  house ;  but  there  was  no  evi- 
dence that  he  had  dealings  at  the  particular 
times  in  question,  or  to  raise  the  presumption 
that  the  articles  sued  for  were  purchased  by  the 
defendant ;  it  was  held  that  the  evidence  of  the 
clerks,  so  far  as  It  went,  was  proper,  but,  in 
addition,  there  should  have  been  the  oath  of 
the  plaintiff,  who  had  made  the  sales  and  could 
testify  to  the  facts;  that  to  admit  books  of 
merchants  and  others  who  are  still  alive  and 
In  the  state  on  proof  merely  of  their  handwriting 
would  be  a  dangerous  practice. 

In  that  case,  which  was  an  action  for  goods 
sold  and  delivered,  plalntifTs.  proved  by  their 
clerk  that  their  books  were  in  the  handwriting 
of  one  of  the  plaintiffs,  and  that  they  were  in 
the  habit  of  keeping  correct  books;  but  it  ap- 
peared that  the  witness  was  not  their  clerk 
when  any  of  the  articles  were  sold,  but  that  an- 
other person  still  living  was  their  clerk  at  that 
time.  It  was  held  that  the  books  were  not  suf- 
ficiently proved ;  that  the  failure  to  obtain  the 
evidence  of  the  person  who  was  clerk  when  the 
goods  were  sold  should  have  been  accounted  for, 
and  that  there  should  have  been  added  the  sup- 
pletory  oath  of  the  party. 

A  corporation  is  not  within  the  rule  admitting 
the  books  of  a  merchant  who  has  no  clerk. 
Congdon  A  A.  Co.  v.  Sheehan,  11  App.  Div.  466, 
42  N.  Y.  Supp.  255. 

And  the  statutes  of  several  of  the  states  em- 
body the  rule  that  the  party  must  show  that  he 
kept  no  clerk,  or  that  the  clerk  Is  dead  or  in- 
accessible. Thus,  in  Georgia  (Code,  {  5182). 
Talbotton  B.  Co.  t.  Gibson,  106  Ga.  229,  32 
8.  B.  151. 

And  the  books  are  not  admissible  where  there 
were  two  clerks  alive  and  accessible  who  were 
the  salesmen  of  the  goods  sold  and  delivered, 
and  two  bookkeepers,  one  of  whom  was  acces- 
sible. Bracken  v.  Dillon,  64  Ga.  243,  87  Am. 
Rep.  70. 

And  in  Slade  v.  Nelson,  20  Qa.  865,  it  was 
held  that  a  party's  books  of  account  are  admis- 
sible for  him  on  the  grround  alone  that  there 
Is  no  better  evidence  to  which  he  can  resort. 
If  he  has  other  means  of  proving  the  account 
be  cannot  resort  to  his  l>ooks ;  and  he  has  other 
means  of  proving  it  where  there  exists  a  wit- 
ness by  whom  he  can  prove  It. 

But  Dunlap  v.  Hooper,  66  Ga.  211,  held  that 
the  ftict  that  a  merchant  kept  a  clerk  was  no 
objection  to  the  Introduction  of  his  books  of  ac- 
count in  evidence  as  to  entries  made  by  the 
merchant  himself  of  goods  sold  by  him,  where  a 
foundation  had  been  laid  that  it  was  the  book 
of  original  entries,  and  that  he  kept  correct 
tooks.  See  also  Martin  v.  Fyffe,  Dudley  (Ga.) 
16. 

And  In  McDanlel  ▼.  Truiuck,  27  Ga.  366,  It 
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was  held  that  entries  in  a  merchant's  book, 
made  by  himself,  may  be  proved  by  his  books, 
notwithstanding  he  kept  a  clerk  who  charged 
a  portion  of  the  items  In  his  account.  The 
court  said  that  if  all  the  entries  were  in  the 
handwriting  of  the  merchant  It  was  not  dis- 
puted but  that  he  might  prove  his  account  by 
his  books,  and  the  fact  that  entries  charged  by 
him  were  interspersed  with  the  entries  made  by 
the  clerk  carry  a  stronger  presumption  of  fair- 
ness than  If  they  were  charged  by  the  merchant 
himself. 

b.  Who  are  clerks. 

The  rule  excluding  books  of  acconnt  where 
the  party  keeps  a  clerk  refers  to  an  employee 
having  something  to  do  with,  and  a  general 
knowledge  of,  the  business  of  his  employer, 
and  who  would  be  enabled  to  testify  In  refer- 
ence to  the  goods  sold  or  work  done,  and  not  to 
a  bookkeeper  with  little  means  of  personal 
knowledge  as  to  the  transactions  or  slight  In- 
formation relating  thereto,  except  that  derived 
from  others.  McGoldrick  ▼.  Traphagen,  88  N. 
T.  338;  Smith  v.  Smith. 

And  Smith  v.  Smith  holds  that  a  wife  who, 
under  her  husband's  direction,  transcribes  In  a 
book  kept  by  him  In  his  business  the  sale  items 
entered  by  him  upon  slips  of  paper  contempo- 
raneously with  the  sales,  Is  not  his  clerk  within 
the  rule. 

Nor  is  a  foreman  who  usually  made  the  orig- 
inal entries  on  a  slate  during  the  day,  and 
did  a  portion  of  the  copying  at  night  Into  the 
blotter  or  ledger  offered  in  evidence.  Wagge- 
man  v.  Peters,  22  111.  42. 

Nor  Is  an  employee  who  attends  to  sales  no 
further  than  merely  delivering  goods  manu- 
factured, and  keeping  a  memorandum  of  the  de- 
livery for  a  temporary  purpose.  Sickles  v. 
Mather,  20  Wend.  72,  32  Am.  Dec.  521. 

Nor  Is  a  servant  of  a  dealer  In  brick,  who 
kept  a  tally  book  or  slate  upon  which  he  made 
memoranda  of  sales  during  the  day,  reporting 
them  to  his  employer  at  night,  who  entered  the 
amounts  upon  his  regular  account  book.  Jack- 
son V.  EvanSi  8  Mich.  476. 

In  Rexford  v.  Comstock,  8  N.  Y.  Supp.  877, 
an  action  to  recover  for  professional  services 
rendered  by  the  plaintiff's  intestate  for  the  de- 
fendant's intestate,  it  appeared  that  during  a 
small  portion  of  the  time  embraced  In  the  ac- 
count the  plalntifTs  Intestate  had  employed 
clerks  whose  principal  duties  were  copying  pa- 
pers and  attending  generally  to  such  business 
as  would  be  Intrusted  to  law  clerks,  but  there 
was  no  evidence  that  either  of  the  clerks  had 
personal  knowledge  of  the  services  or  disburse- 
ments charged  in  the  account.  The  entries  were 
nil  in  the  handwriting  of  the  plaintiflTs  intes- 
tate or  a  former  partner,  both  of  whom  had  died 
before  the  defendant's  intestate.  And  the  court 
held  that  the  persons  who  made  the  entries  in 
the  books  in  question  In  those  cases  were  not 
clerks  within  the  rule. 

And  books  of  account  are  not  rendered  inad- 
missible because  the  parties  sometimes  employed 
persons  to  help  about  the  store  for  a  few  days 
or  months,  who  at  times  made  entries  in  the 
books,  where  all  the  entries  were  made  under 
the  general  supervision  of  such  merchants,  with 
their  knowledge  and  at  their  suggestion  and 
usually  in  their  presence,  and  those  made  by  the 
persons  employed  are  testified  to  be  correct.  At- 
wood  V.  Barney,  80  Hun,  1,  29  N.  Y.  Supp.  810. 
"The  obvious  purpose  of  the  rule,"  said  the 
court  In  this  case,  "limiting  the  admission  in' 
evidence  of  books  of  account  to  cases  where  the 
party  has  no  clerk.  Is  to  withhold  this 
class  of  evidence,  where  the  party  has  some 
third     person     in     his     employ,    whose     busi- 
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ne»R  It  Is  to  notice  the  saleii  made  or  serr- 
IceB  rendered,  and  to  make  entries  of  them  In 
the  boolcs  as  they  occur,  and  by  whom  he  can 
prove  the  sale  or  services  for  which  he  seelts 
to  recover.  While  this  may  be  a  border  case, 
still  we  are  of  the  opinion  that  the  plaintiffs 
had  no  such  cleric  as  would  prevent  the  admis- 
sion of  their  books  under  the  rule  established 
by  the  Vosburgh  Case,  and  that,  under  the  evi- 
dence, they   were  properly  received." 

III.  Form  and  requisites  generally, 

a.  Form  and  construction  of  hooks, 

1.  Oenerally. 

It  Is  not  a  matter  of  importance  as  to  the 
construction  or  form  of  the  book,  or  the  ma- 
terial used,  if  it  be  capable  of  perpetuating  a 
reoord  of  events,  and  the  charges  thereon  are 
fairly  and  honestly  made  in  the  regular  course 
of  business  and  at  or  about  the  time  of  the 
transactions  to  which  they  refer.  Hooper  ▼. 
Taylor,  3U  Me.  224. 

Ah  is  said  in  Pout  v.  Kenekson,  "the  manner 
of  keeping  the  accounts  and  their  purpose  is 
the  important  consideration,  rather  tlian  the 
form  of  the  books  themselves.  An  original 
entry  may  be  made  upon  a  diary  or  a  book  or 
paper,  and  be  entitled  to  be  received  as  inde- 
pendent evidence.*' 

No  mode  is  prescribed  by  law  in  which  a  book 
must  be  kept  to  make  it  evidence,  and  the  ques- 
tion of  competency  must  be  determined  by  the 
appearance  and  character  of  the  book,  regard 
being  had  to  the  degree  of  education  of  the  party, 
the  nature  of  his  employment,  the  manner  of 
his  charges  against  other  people,  and  all  the 
circumstances  of  the  case.  Moody  v.  Roberts, 
41  Miss.  74.  See  also  Remick  ▼.  Rumery,  69 
N.  H.  606,  45  Atl.  574. 

"In  declaring  that  the  question  of  the  compe- 
tency must  be  determined  by  the  appearance 
and  character  of  the  book,**  said  the  court  in 
Bookout  V.  Shannon,  59  Miss.  378,  "we  do  not 
understand  that  the  book  alone,  unsupported  by 
any  oath  of  the  party  or  other  evidence,  is  suf- 
ficient proof  of  its  own  competency,  however  or- 
derly may  be  the  appearance  of  its  entries. 
What  is  there  meant  is  that  the  court  will  look 
to  the  book  to  see  If  it  purports  to  contain  en- 
tries of  charges  against  the  party,  such  as  it 
is,  if  competent,  evidence  to  prove;  that  it  is 
on  its  face  a  book  of  accounts,  and  not  a  collec- 
tion of  loose  and  Indeterminate  memoranda; 
that  there  are  or  are  not  alterations  or  ad- 
ditions requiring  explanation  by  the  party  of- 
fering it  in  evidence;  and  for  the  purpose  of 
satisfying  itself  as  to  those  facts  of  which  the 
book  itself  is  evidence." 

And  in  Cummlngs  ▼.  Nichols,  13  N.  H.  420, 
38  Am.  Dec.  501,  it  was  said:  "There  is  no 
particular  form  in  which  the  book  of  a  party 
must  be  kept,  in  order  to  its  admission  as  evi- 
dence, in  support  of  his  account.  But  it  must 
be  kept  in  such  a  mode  as  to  show,  of  itself, 
a  charge  against  the  adverse  party,  and  the  na- 
ture of  that  charge,  so  that  the  book,  in  con- 
nection with  the  party's  oath  that  the  book  is 
his  original  book  of  entries,  that  the  charges 
are  in  his  handwriting,  that  they  were  made  at 
the  time  they  purport  to  have  been  made,  and 
at  or  near  the  times  of  the  delivery  of  the  arti- 
cles, or  the  performance  of  the  services,  will 
show  the  nature  of  the  claim,  without  further 
evidence  from  the  party  to  interpret  the  mean- 
ing of  arbitrary  characters,  the  signification  of 
which  is  known  only  to  himself." 

An  entry  in  proper  form  and  referring  to 
proper  matter  of  book  account  does  not  lose  Its 
character  as  Independent  evidence  from  the  fact 
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that  It  is  made  upon  the  diary,  and  not  upon  th» 
regular  account  books,  of  the  party  making  it. 
Gleason  v.  Kinney.  65  Vt.  560.  27  Atl.  208. 

And  that  books  of  account  were  formerly 
used  by  a  firm  of  which  the  party  offering  them 
was  a  member,  and  after  the  retirement  of  the 
other  partner  their  use  was  continued  by  him. 
Is  no  objection  to  their  admissibility  in  evidence. 
Dunlap  V.  Hooper,  66  Oa.  211. 

2.  Sheets  of  paper. 

Several  scraps  of  paper  may  be  admitted  1ft 
evidence  as  a  book  of  original  entries  where 
sworn  to  as  such.  Smith  v.  Smith,  4  Harr. 
(Del.)  532;  Taylor  v.  Tucker,  1  (?a.  231. 

And  Bell  v.  McLeran,  3  Vt.  185,  holds  that 
an  action  on  book  account  will  lie  to  recover 
fees  for  arguing  a  cause  for  the  defendant  on 
sulHcient  proof  that  the  services  were  performed^ 
or  where  the  defendant  admits  that  they  were 
performed,  although  no  charge  was  made  on 
any  regular  book  of  accounts,  but  on  slips  of 
paper  filed  according  to  the  plaintiff's  custom 
in  his  professional  business."  The  law  requlrea 
no  particular  form  of  bookkeeping,"  said  the 
court,  "but  there  should  be  something  that  per- 
petuates the  memory  of  things  as  were  under- 
stood at  their  date.  But  that  mode  which 
makes  the  books  most  sure  to  show  their  own 
correctness,  or  furnish  a  criterion  to  correct 
any  mistakes  that  may  happen,  is  best.'*  It  ap- 
peared in  this  case  that  the  plaintiff's  custom 
was  to  keep  a  book  in  which  his  family  kept  ac- 
counts that  concerned  domestic  matters  :  but  that 
he  charged  nothing  thereon  himself ;  that  tne  ac- 
counts for  his  professional  business  were  never 
charged  in  this  book ;  but  those  charges  were 
usually  made  by  him  on  slips  of  paper,  and  kept 
on  file;  that  this  account  was  for  such  pro- 
fessional business,  and  was  so  charged  and  kept, 
and  that  the  account  produced  on  trial  was  the 
original  entry.  This  was  held  to  be  sufficiently 
a  book,  to  evade  any  technical  difficulty ;  and 
that  all  that  remained  related  to  the  credit  of 
the  book  and  of  the  platntlff  under  oath.  Com- 
pare Mathews  ▼.  Sanders,  15  Ark.  255,  supra, 
I.  b.  2. 

Any  note  or  memorandum  of  a  transaction 
in  question,  reduced  to  writing,  is  a  sufficient 
book  account  within  the  Tennessee  statute.  Ir- 
win v.  Jordan,  7  Humph.  167. 

And  where  an  account  offered  is  on  a  single 
piece  of  paper  proof  will  be  admitted  that  it 
was  a  leaf  torn  out  of  the  party's  account  book 
severed  by  mistake  or  accident,  so  that  It  may- 
be read  as  part  of  the  book ;  but  proof  of  this 
fact  must  be  made  by  disinterested  testimony, 
and  the  party  himself  is  not  a  competent  wit- 
ness to  prove  it.  Allen  v.  Davis,  Tappan  (Ohio) 
28. 

An  account  started  In  a  small  pass  book,  and 
after  this  had  been  filled  continued  on  slips  of 
paper  attached  together,  was  admitted  as  a  book 
of  original  entries,  In  Moore  v.  Morris,  1  Penn. 
(Del.)  412,  41  Atl.  889,  after  an  examination 
by  the  court,  over  an  objection  that  the  entries 
made  on  the  sheets  were  not  made  at  the  time 
of  their  respective  dates,  the  dates  not  all  be- 
ing in  chronological  order  and  the  ink  having- 
the  appearance  of  being  fresh,  indicating  that 
the  entries  w^re  made  simultaneously. 

And  a  sheet  of  paper  sewed  together  In  oc- 
tavo were  admitted,  in  connection  with  the 
party's  oath,  in  Hall  ▼.  Field,  4  Harr.  (Del.) 
533,  note,  as  a  book  of  original  entries.  In  view 
of  the  regular  practice  under  the  act  of  as- 
sumptions, although  the  court  said 'that  the 
book  was  not  such  as  that  act  required. 

But  memoranda  written  by  a  deceased  per- 
son upon  dates  on  a  calendor,  indicating  the 
payments  of  money  to  his  creditor,  but  not  Jipec- 
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itylng  the  amounts,  nor  shown  to  haye  heen 
made  In  the  regular  course  of  business,  or  to 
have  been  continuous,  are  not  admissible  as 
books  of  account  to  prove  that  such  payments 
were  made.  Hay  v.  Peterson,  6  Wyo.  419,  34 
L.  R.  A.  581.  45  Pac.  1073. 

And  memoranda  on  a  loose  scrap  of  paper 
found  by  an  administrator  In  his  Intestate's 
<lesl(.  unaccompanied  by  any  evidence  that  it 
was  the  custom  of  the  intestate  to  make  charges 
in  like  manner,  or  that  the  charges  were  made 
■at  or  about  the  time  when  the  right  to  charge 
first  accrued,  or  that  the  entries  were  original 
entries  other  than  from  the  appearance  of  the 
paper  itself,  although  the  administrator  testi- 
fies that  the  entries  were  in  the  handwriting  of 
his  intestate,  are  not  admissible  as  independent 
evidence  to  prove  that  the  party  charged  was 
indebted  to  the  Intestate.  Barber  v.  Bennett, 
5S  Vt.  476.  56  Am.  Rep.  50o.  4  Atl.  231.  Com- 
pare Mathews  v.  Sanders,  15  Ark.  255,  supra, 
I.  b,  2. 

But  a  part  of  a  sheet  of  paper  having  the  ap- 
pearance of  having  been  torn  out  of  a  book 
which,  although  sworn  to  be  in  the  handwriting 
of  the  party  offering  it,  contains  neither  his 
name  nor  that  of  the  party  sought  to  be  charged 
nor  any  charges  against  the  latter,  and  which 
is  unintelligible  without  explanation,  is  not  ad- 
missible in  evidence  as  a  book  of  original  en- 
tries.    Hough  V.  Doyle,  4  Bawle,  291. 

So,  loose  scraps  of  paper  containing,  as  al- 
leged, accounts  of  sales  by  an  agent  of  goods 
sold  on  account  of  his  principal,  but  which 
flhow  on  their  very  face  that  they  are  unworthy 
of  the  name  of  an  account  regularly  kept,  are 
not  admissible  as  a  book  of  original  entries. 
Thomson  v.  M'Kelvey,  13  Serg.  k  R.  126. 

And  in  Carroll  v.  School,  2  Phi  la.  260,  sheets 
or  slips  of  paper  torn  from  a  book  of  original 
entries  containing  charges  of  work  done  by 
plaintiff  for  defendant,  were  held  inadmissible 
to  support  plaintiff's  claim. 

In  Kennedy  v.  Ankrim,  Tappan  (Ohio)  8,  to 
flupport  his  plea  of  set-off,  defendant  offered 
an  account  made  at  the  bar  on  a  loose  piece  of 
paper,  and  moved  the  court  that  he  might  be 
sworn  to  prove  it ;  but  it  was  held  that  the 
paper  offered  was  no  book  account. 

8.  Notched  stick. 

A  notched  stick,  with  the  party's  oath  that 
the  notches  were  made  at  the  time  the  work  was 
done,  is  admissible  as  a  t>ook  of  original  entries 
where  the  accuracy  of  the  entries  was  satisfac- 
torily tested  by  comparison  with  an  account 
made  out  from  the  notched  stick  sometime  pre- 
vious.    Rowland  v.  Burton,  2  Harr.  (Del.)  288. 

4.  Shingle. 

A  shingle  on  which'  it  is  shown  that  an  In- 
testate entered  from  day  to  day  an  account  of 
timber  hewed  by  him  each  day  under  a  contract 
Is  admissible  in  evidence  for  his  administrator 
In  a  suit  on  such  contract.  Kendall  v.  Field, 
14  Me.  30,  30  Am.  Dec.  728. 

b.  Form  of  entnf, 

1.  Generally., 

Book  charges  should  be  precise  and  definite; 
and  a  charge  for  wood  sold,  which  does  not 
state  whether  the  wood  was  of  a  lot  owned  by 
the  party  Individually  or  of  a  lot  which  he  tes- 
tified that  he  owned  jointly  with  another,  Is 
Inadmissible.  Richardson  ▼.  Emery,  23  N.  H. 
220. 

In  Re  Fulton,  178  Pa.  78,  35  L.  R.  A.  183. 
S5  Atl.  880,  it  was  said  that  book  charges  need 
not  be  such  as  to  be  understood  by  the  general 
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public  If  they  are  Intelligible  to  persons  In  the 
business;  but  where  they  are  not  intelligible 
to  the  common  understanding,  It  would  seem 
to  be  necessary  to  support  them  by  other  evi- 
dence as  to  their  meaning  and  character. 

But  a  laborer's  time  book,  kept  In  a  tabular 
form.  In  which  the  days  of  the  month  are 
placed  at  the  head  of  the  column  and  the  name 
of  the  workmciv  on  the  side,  and  In  which  at 
the  end  of  each  day,  or  near  It,  a  figure  Is  en- 
tered at  the  place  of  Intersection,  Indicating 
thereby  that  the  person  opposite  whose  name  it 
is  entered  has  worked  the  whole  or  a  fraction 
of  that  day,  and  which  is  fortified  by  the  labor- 
er's suppletory  oath,  is  admissible  to  prove  the 
labor  done.  Mathes  ▼.  Robinson,  8  Met.  269, 
41  Am.  Dec.  505. 

An  account  book  kept  by  a  person  who  Is 
unable  to  write,  who  is  hauling  sand  for  an- 
other, and  in  which  he  enters  a  straight  mark 
for  eacl^  load  hauled,  is  competent  evidence  for 
him  when  supported  by  bis  suppletory  oath. 
Miller  ▼.  Shay,  145  Mass.  162,  13  N.  E.  468. 

2.  Pencil  entries. 

It  is  no  valid  objection  to  a  book  of  accounts 
otherwise  unobjectionable  that  all  the  entries 
therein  were  made  with  a  lead  pencil  only. 
True  V.  Bryant,  32  N.  H.  241 ;  Gibson  v.  Bailey, 
13  Met.  537  ;  Hill  v.  Scott,  12  Pa.  168. 

But  it  Is  a  circumstance  against  them. 
Walton's  Estate,  4  Eulp,  487. 

8.  Use  of  abbreviations  and  Meroglyphios. 

It  is  not  a  fatal  objection  to  a  physician's 
book  of  charges  that  It  contains  well-known  and 
usual  abbrevlatlona.  Bay  ▼.  Cook,  22  N.  J.  L. 
343. 

The  book  may  be  In  such  characters  as  are 
in  ordinary  use  by  persons  of  a  particular  trade 
or  profession,  and  are  not  readily  understood 
by  other  persons :  and  if  so,  the  testimony  of 
other  persons  may  be  admitted  to  explain  the 
meaning  of  the  characters  used ;  but  not  the 
testimony  of  the  party  himself  on  his  supple- 
tory oath.  Cummlngs  v.  Nichols,  13  N.  H.  420, 
38  Am.  Dec.  501. 

In  Bookout  V.  Shannon,  69  Miss.  378,  an  ac- 
tion upon  an  account  for  professional  services 
rendered  by  the  plaintiff,  a  physician,  to  the  de- 
fendant's intestate,  the  plaintiff  offered  In  evi- 
dence a  t>ook  In  which  appeared  the  names  of 
various  persons  arranged  in  alphabetical  order, 
and  opposite  each  name  various  dates,  and  be- 
neath each  date  a  hieroglyphic ;  and  amongst 
the  names  appeared  that  of  the  defendant's  in- 
testate having  opposite  to  It  entries  In  the 
hieroglyphics.  It  was  held  that  the  book  was 
competent  as  the  plaintiff's  account  book.  And 
It  was  also  held  that  the  key  with  which  to 
decipher  the  eu  tries  was  admissible  and  a  dis- 
connected part  of  the  book  necessary  to  an  ex- 
planation of  it,  as  containing  the  best  evidence 
of  the  facts  it  was  Introduced  to  prove. 

There  are  two  cases  in  Pennsylvania,  how- 
ever, holding  that  a  physician's  visiting  list, 
containing  simply  the  name  of  a  patient  accom- 
panied by  a  succcBslon  of  hieroglyphics  and  fig- 
ures to  be  explained  and  translated  from  a 
table  in  the  front  of  the  l)ook  only  by  the  physi- 
cian himself  who  made  them,  is  Inadmissible  ns 
a  book  of  original  entries.  German's  Estate, 
16  Phlla.  318;  Kelley's  Estate,  5  Pa.  Dist.  R. 
263.  The  book  in  question  contained,  on  each 
page,  a  list  of  the  names  of  patients  with  tally 
marks  opposite  it  In  columns  headed  separately 
with  the  day  of  the  week  and  name  of  the 
month  appearing  at  the  top  of  the  page,  and  the 
year  on  the  cover :  and  one  column  at  the  end 
of  the  spaces  for  each  weelL  was  headed 
Digitized  byVjOOQlC 


674 


Vermont  Sdpremb  Court. 


Au«., 


"amount."  Preceding  these  liatB  was  the  table 
of  hierogylphica  and  fignres  and  the  use  for 
which  they  were  intended.  "It  la  quite  clear,'* 
said  the  court  in  the  first  case,  "that  entries 
patterned  after  this  fashion  could  serve,  at  best, 
only  as  memoranda  from  which  to  make  more 
forraal  charges.  As  original  entries,  even  If  de- 
cipherable, they  were  incomplete,  because  their 
form  admitted  only  of  a  weekly,  charge  In  money 
and  in  point  of  fact  no  charge  at  all  appeared 
to  Lave  been  made.  .  .  .  The  law  cannot 
tolerate  as  self  proving  an  entry  of  services 
which  can  be  translated  only  by  means  of  a 
gloRsary." 

An  entry  In  the  usual  form  of  a  charge  is  not 
objectionable  merely  because  the  abbreviation 
"Dr."  is  not  used,  as  long  as  each  entry  is  in 
the  form  of  a  charge.  Re  Dlggins,  68  Vt.  198, 
34  Atl.  696. 

The  meaning  of  marks  aflSxed  to  book  entries, 
however,  cannot  be  explained  by  one  who  did 
not  make  them.  Purchase  v.  Mattison,  2  Rob. 
78. 

€.  Alterations  and  ercMiiref. 

1.  Generally, 

A  book  of  entries  manifestly  erased  and  al- 
tered In  a  material  particular  cannot  be  con- 
sidered as  entitled  to  go  to  the  jury,  and  must 
be  rejected  by  the  court,  unless  the  party  offer- 
ing it  gives  an  explanation  which  does  away 
with  the  presumption  arising  from  Its  face. 
Churchman  v.  Smith,  6  Whart.  146,  36  Am.  Dec. 
211  :  Campbell  v.  Holland.  22  Neb.  587,  35  N. 
W.  871 ;  Hildebrands  Estate,  14  Lane.  L.  Rev. 
346 ;  Klfne  v.  Gundrum.  11  Pa.  242 ;  Eastman 
V.  Moulton,  3  N.  H.  160 ;  Moody  v.  Roberts,  41 
MiBS.  74 ;  Cogswell  v.  Dolliver,  2  Mass.  217,  3 
Am.  Dec.  45  {dictum)  ;  State  v.  Collins,  1 
Marv.  (Del.)  536,  41  Atl.  144  :  Doster  v.  Brown. 
25  Ga.  24,  71  Am.  Dec.  158;  Wollenweber  v. 
Ketterllnus,  17  Pa.  389. 

After  the  plaintiff  in  an  action  of  book  debt 
has  produced  his  books  of  account  upon  oyer, 
he  cannot  make  any  additions  or  alterations 
therein  so  as  to  surprise  the  defendant  upon  the 
trial.     Downer  v.  Lothrop,  1  Root,  273. 

In  Larue  v.  Rowland,  7  Barb.  109,  It  was  said 
that  fraudulent  circumstances  may  be  proved 
for  the  purpose  of  rendering  a  book  incompe- 
tent,— thus,  it  may  be  shown  that  material  and 
gross  alterations  have  been  made,  or  that  en- 
tries have  been  made  post  litem  motam,  and 
even  that  they  were  not  made  at  or  near  the 
time  of  the  transaction ;  that,  in  short,  any- 
thing may  be  proved  which  will  show  the  books 
are  unworthy  of  credit,  and  that.  If  the  proof 
sustains  the  objection,  it  is  the  duty  of  the 
court  to  reject  the  book  and  leave  the  party 
to  his  common-law  proof. 

So,  books  of  account  which  appear  to  have 
been  altered  by  the  insertion  of  another  name 
in  what  had  been  previously  an  Individual  ac< 
count,  and  which  show  that  the  articles  were 
not  charged  in  chronological  order,  although 
supported  by  the  oath  of  the  party  keeping 
them  eatabllshing  their  character  as  books  of 
orij^inal  entries,  are  not  admissible  In  his  favor 
when  there  (s  no  evidence  explaining  the  Irregu- 
larities other  than  that  of  the  party  offering 
them.     Caldwell  v.  McDermit,  17  Cal.  464. 

But  entries  of  charges  for  goods  sold  and  de- 
livered, fortified  by  the  requisite  suppletory 
oath  of  the  party  who  made  them,  are  admissi- 
ble in  evidence,  notwithstanding  a  mistake  In 
the  name  of  the  party  charged,  or  some  addU 
tlon  to  his  name,  where  that  mistake  is  fully 
and  satisfactorily  explained  by  other  compe- 
tent evidence.     Schettler  v.  Jones,  20  Wis.  412. 

An  Instruction  that  if  the  jury  believe  from 
52  L.  R.  A. 


the  evidence  that  plaintiff  sold  the  material* 
to  defendant  by  Its  order,  and  trusted  the  de- 
fendant therefor,  they  must  so  find  by  their  ver- 
dict without  regard  to  the  manner  in  which  the 
books  were  kept,  is  properly  given  where  there 
is  some  proof  of  an  erasure  in  the  book  of  so- 
tries.  Presbyterian  Church  t.  Emerson,  €• 
111.  271. 

But  the  fact  that  a  book  contains  a  few  altera- 
tions does  not  render  It  incompetent  where  they 
are  not  sufficient  to  affect  the  honesty  of  the 
book.  Morris  v.  Briggs,  3  Cush.  342 ;  Lloyd  v. 
Lloyd,  1  Redf.  899;  Sargeant  v.  Pettibone^  1 
Aik.  (Vt.)  355. 

And  the  fact  that  books  of  account  contaia 
some  errors  affects  their  credibility ;  but,  in 
the  absence  of  evidence  that  the  books  were 
fraudulently  falsified,  does  not  necessarily  ren- 
der them  Incompetent.  Levlne  v.  Lancashire 
Ins.  Co.  66  Minn.  138,  68  N.  W.  855. 

And  James  v.  Harvey,  1  N.  J.  L.  228,  holds 
that  alterations  or  erasures  Ia  a  book,  not  dis- 
coverable throughout,  or  Insufiicient  to  destroy 
its  competency,  go  merely  to  the  credibility  of 
the  book,  of  which  the  Jury  are  the  proper 
judges. 

Changes  made  in  good  faith  to  correct  mis- 
takes cast  no  suspicion  upon  the  books,  and 
whetho*  made  in  good  faith  or  not  is  a  ques- 
tion for  the  Jury ;  and  it  is  not  error  to  refuse 
an  instruction  to  the  effect  that,  aa  a  matter  of 
law,  such  changes  do  cast  sasplclon  upon  the 
books  and  authorise  the  jury  to  disregard  them. 
Maverick  v.  Maury,  79  Tex.  435,  15  S.  W.  686. 

So,  an  objection  to  the  admissibility  of  an 
account  book  of  a  corporation  offered  to  show 
the  state  of  account  between  the  company  and 
defendant  charged  with  embeszlement  of  Ite 
funds,  on  the  ground  that  there  has  been  an 
erasure  to  make  the  book  conform  to  the  claim 
of  the  state,  goes  to  the  value,  and  not  to  the 
admissibility,  of  the  book.  State  t.  Collins,. 
1  Marv.  (Del.)   536,  41  Atl.  144. 

And  the  fact  that  a  defaulting  bookkeeper 
had,  before  absconding,  manipulated  some  of 
the  books — ^particularly  the  cash  book — for  the 
purpose  of  defrauding  his  employer,  Is  of  no 
consequence  so  long  as  the  correctness  of  the 
books,  so  far  aa  the  accounts  and  rights  of 
those  dealing  with  the  employer  were  con- 
cerned, is  not  questioned.  Webster  ▼.  San 
Pedro  Lumber  Co.  101  Cal.  326,  35  Pac.  871. 

In  Galley  v.  Washington,  2  Harr.  (Del.) 
204,  a  book  of  original  entries,  sometimes  In 
ledger  form,  sometimes  in  a  book  entry,  some- 
times In  balances,  and  at  other  times  items  fre- 
quently scratched  and  erased,  was  admitted  in 
evidence  over  an  objection  to  its  Irregularity. 
The  court  said  that  what  constitutes  a  book 
of  original  entries  must  be  understood  with 
considerable  allowance ;  that  the  beat  general 
rule  will  be,  unless  something  clearly  wrong 
appears  from  the  account,  to  admit  It  In  evi- 
dence, leaving  it  to  the  jury  to  consider  ita 
weight. 

Whether  books  of  original  entry  are  in  such 
condition  on  account  of  erasures  and  interlinea- 
tions as  to  justify  their  submission  to  the  jury 
is  a  question  for  the  trial  court  to  determine, 
and  its  action  cannot  be  reviewed  on  appeal. 
Robinson  v.  Dibble,  17  Fla.  457. 

2.  Right  to  ewplain. 

The  cases  in  the  preceding  subdivision  seem 
to  quite  generally  recognize  that  it  is  not  im- 
proper to  allow  the  party  offering  his  book  te 
explain  erasures  and  alterations. 

And  In  Freer  v.  Budlngton,  6  N.  T.  8.  R. 
319,  it  appeared  that  the  items  as  first  entered 
on  the  plaintiff's  account  book  were  charged 
against  the  person  who,  the  defendant  insisted. 
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was  the  person  really  liable,  and  that  the 
charge  was  subsequently  changed  so  as  to  read 
against  the  defendant ;  and  it  was  held  that 
there  was  no  error  in  permitting  the  plaintiff  to 
show  that  the  charge  as  first  made  was  so  made 
by  mistake,  inasmuch  as  such  an  entry  is  not 
conclusive  as  In  the  case  of  a  writing  signed 
by  the  parties,  but  is  open  to  explanation  like 
a  private  memorandum. 

On  the  other  hajid,  it  has  been  said  that  the 
ground  of  admission  of  books  of  account  as  evi- 
dence is  .the  necessity  of  the  case,  and  its  credi- 
bility Is  based  upon  the  supposition  that  state- 
ments made,  although  by  the  party  himself,  at 
a  time  when  he  was  under  no  special  tempta- 
tlou  to  falsify,  will  be  true,  and  hemce  that  the 
eharges  must  be  contemporaneous  with  the 
transactions  which  they  describe ;  and  that  this 
principle,  of  course,  rigidly  and  properly  ex- 
cludes statements  of  a  party  made  at  a  subse- 
quent time,  and  forbids  any  statements  of  the 
party  which  add  to,  explain,  or  take 
away  from  the  face  of  the  account; 
that  he  Is  allowed  to  prove  the  founda- 
tion for  the  Introduction  of  the  account,  and 
when  he  has  done  that,  the  account  may  be 
Introduced  as  evidence,  but  it  must  speak  for 
itself ;  that  if  It  cannot  do  that  it  is  not  an  ac- 
count— at  least  no  one  can  be  allowed  to  speak 
for  it.  And  therefore,  in  an  action  by  a  surviv- 
ing partner.  In  which  a  defendant  offers  in 'evi- 
dence a  book  of  accounts  containing  an  account 
Against  the  deceased  partner  alone,  although  it 
appeared  on  the  face  of  it  to  have  been  charged 
at  one  time  against  the  copartnership,  and  the 
defendant  was  asked  to  explain  the  erasure  of 
the  name  of  the  partners  and  the  substitution 
of  the  deceased  partner's,  the  court  held  this 
to  be  in  direct  opposition  to  the  statute  which 
allows  a  party  to  verify,  and  not  contradict,  his 
book,  and  that  therefore  the  evidence  of  the 
account  was  Inadmissible.  Richardson  v.  Win- 
gate,  1  Ohio  Dec.  Reprint,  478. 

And  Cook  v.  Brister,  19  N.  J.  L.  73,  holds 
that  where  an  entry  manifestly  appears  to  have 
been  written  on  an  erasure  it  is  improper  to 
allow  the  party  to  explain  that  his  bookkeeper 
had  by  mistake  charged  the  articles  to  another 
person,  and  had  then  erased  the  entry  and 
made  it  as  it  now  appears.  Compare  Schet- 
ter  V.  Jonea»  20  Wis.  412. 

d.  Mutilationa. 

A  memorandum  book  which  has  been  muti- 
lated by  the  party  tearing  out  and  burning  some 
of  the  entries  concerning  the  suit,  after  suit 
was  brought,  should  not  be  allowed  to  go  to  the 
Jury.  Johnson  v.  Fry,  88  Va.  695,  12  S.  B.  973, 
14  S.  E.  183. 

So  held,  also  in  Lovelock  v.  Gregg,  14  Colo. 
63,  23  Pac.  86,  of  a  book  which  had  been  muti- 
lated by  cutting  out  the  leaves  on  which  the  ac- 
count in  suit  had  been  kept. 

But  a  book  of  account  from  which  a  leaf  ap- 
pears to  have  been  torn  is  admissible  where 
the  party  explains  that  he  had  torn  the  leaf 
out  because  it  had  been  accidentally  soiled  and 
rendered  unfit  for  use.  Campbell  v.  Holland, 
22  Neb.  587,  35  N.  W.  871. 

In  Jones  v.  Dekay,  3  N.  J.  L.  956,  the  error 
assigned  was  that  the  Justice  admitted  the 
book  without  proof  that  It  was  the  party's 
book  of  original  entry.  It  turned  out  that  the 
real  objection  was  that  some  of  the  leaves  had 
t>een  cut  out,  but  the  court  held  that  this  was 
a  fact  going  to  the  credit  of  the  book,  to  be 
considered  by  the  Jury. 

The  dilapidated  condition  of  a  book  is  no 
Justitlcatlon  for  the  exclusion  of  the  entries 
thereon  proved  by  the  testimony  of  those  who 
made  them  and  sold  and  delivered  the  goods, 
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but  is  only  a  matter  going  to  their  weight  and 
credibility  with  the  Jury,  where  there  was  no 
evidence  of  fraud,  or  of  any  purpose  to  destroy 
the  entries,  but  their  condition  was  due  to  the 
natural  results  of  hard  usage, — especially  in 
view  of  the  production  of  the  ledgers  posted 
from  the  books,  so  that  the  debtor  might  have 
the  advantage  of  any  credits  which  might  ap- 
pear upon  the  missing  leaves.  Weigle  v.  Brau- 
tigam,  74  111.  App.  285. 

In  Lunsford  v.  Butler,  102  Ala.  403.  15  So. 
239,  a  memorandum  book  with  several  leaves 
torn  out,  with  nothing  to  show  that  the  book 
was  torn  after  the  entries  were  made,  was  ad- 
mitted in  evideuce  over  an  objection  that  the 
book  was  mutilated,  and  the  rulings  of  the  trial 
court  on  evidence  were  assigned  as  error ;  but 
the  judgment  was  affirmed  by  the  supreme 
court,  with  no  reference  in  the  opinion  to  this 
objection. 

But  a  part  of  a  book  not  fastened  together, 
some  of  the  leaves  being  torn  and  many  of  them 
entirely  gone,  is  so  mutilated  as  to  be  properly 
excluded  from  evidence  as  a  book  of  account. 
Harold  v.  Smith.  107  Ga.  849,  33  S.  E.  640. 

Morine  T.  Brown,  S  Shan.  Cas.  (Tenn.)  64, 
3  Leg.  Rep.  190,  as  digested  in  Webb  &  Meigs' 
Tenn.  Dig.  Vol.  II.  tit.  Evidence,  IV.  Accountn. 
holds  that  where  a  person  claims  to  have  an 
account  against  a  very  old,  infirm,  and  wholly 
illiterate  negro  man.  and  directs  the  latter  to 
order  a  credit  to  be  entered  on  his  note  for  the 
alleged  amount  of  the  account,  without  read- 
ing over  any  items  to  him,  the  credit  entered 
will  not  be  sufficient  evidence  of  the  genuine- 
ness of  the  account  when  the  claimant  cannot 
give  items  nor  specify  particulars,  the  account 
being  recent,  and  the  leaves  of  the  account  book, 
where  the  account  was  alleged  to  have  been 
kept,  have  been  destroyed. 

a.  Interlineaiiona, 

That  a  physician's  books  of  account  contain 
interlineations  in  different  Ink  from  items 
charged  at  the  same  date  as  charges  of  attend- 
ance against  defendant  on  the  same  days  with 
charges  of  mileage  to  other  persons  residiiug 
at  a  distance  from  defendant  Is  not  such  evi- 
dence of  fraud  as  will  require  their  exclusion 
from  evidence.  Bower  v.  Smith,  8  Ga.  74. 
The  court  said  that  irregularities  in  the  books 
should  be  exceedingly  gross  and  palpable  to 
Justify  the  court  in  excluding  them  from  the 
consideration  of  the  Jury. 

f.  Omission  to  aHUo  price. 

The  fact  that  In  items  for  goods  sold  and  de- 
livered, or  for  labor  performed,  no  prices  are 
carried  out,  does  not  affect  the  competency  of 
the  entries  if  they  are  otherwise  unobjection- 
able. The  fair  presumption  is  that  when  the 
sale  was  made  or  the  labor  performed  no  price 
was  agreed  upon  ;  and  hence  its  value  may  be  es- 
tablished by  proof  independent  of  the  books. 
Remick  v.  llumery,  69  N.  H.  605,  45  Atl.  574  ; 
Jones  V.  Orton,  65  Wis.  9,  26  N.  W.  172; 
Steele  v.  Manufacturing  Co.  4  Kulp,  414. 
Contra,  Hagaman  v.  Case,  4  N.  J.  L.  370. 

Leach  v.  Shepard,  5  Vt.  363,  was  an  action 
on  book  account  in  which  the  plaintiff's  account 
consisted  of  one  item  only,  being  for  2,088 
pounds  of  wool,  and  it  was  held  that  the  ac- 
tion would  lie,  inasmuch  as  the  claim  was  to  re- 
cover for  property  actually  sold  and  delivered 
and  to  recover  its  fair  value.  The  court  said  : 
"The  claim  must  be  for  the  value  of  property 
sold  and  delivered,  or  of  services  done  and  per- 
formed. It  must  not  be  a  mere  claim  for  dam- 
age for  not  performing  some  special  contra ct» 
nor  for  compensation  for  a  tort  committed." 
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But  entries  in  a  book  have  been  held  inad- 
missible to  show  saie  and  delivery  where  they 
furnish  nothing  by  which  the  propriety  of  the 
.prices  charged  can  be  tested  or  criticised  by 
witnesses  familiar  with  the  subject.  McGar- 
ry's  Estate,  9  Pa.  Dist.  B.  172. 

g.  Omission  to  state  quantity,  v^eight,  eta. 

In  an  action  upon  an  account  for  gooda  sold 
and  delivered  to  the  defendant  by  the  plaintiff's 
intestate  the  book  of  original  entries  kept  by 
plaintiff's  intestate,  supported  by  plaintiff's 
oath  and  that  of  the  intestate's  clerk,  is  not 
Inadmissible  merely  because  no  measure,  weight, 
or  quantity  was  given  in  connection  with  the 
several  itoms  charged.  "There  would  seem  to 
be  no  reason  why  a  delivery  of  specific  arti- 
cles might  not  be  shown  by  a  book  of  accounts, 
even  if  more  evidence  were  needed  to  show  the 
amount  which  the  plaintiff  was  entitled  to  re- 
cover."    Pratt  V.   White,  132  Mass.  477. 

But  it  has  been  held  that  an  entry  in  a  sur- 
{^eon's  book  is  inadmissible  to  charge  a  per- 
son for  services  rendered  in  performing  a  surgi- 
cal operation,  where  the  entry  does  not  Indicate 
by  whom  it  was  performed,  or  upon  whom  It 
was  performed,  or  that  the  operation  took 
place  at  the  date  of  the  entry,  or  how  long  a 
time  prior  to  that  date  was  covered  by  the  serv- 
ices, nor  is  the  character  of  the  operation 
shown,  nor  the  time  required  for  its  accomplish- 
ment,— ^nothing  in  fact  by  which  the  value  of 
the  services  could  be  established  or  tested  by 
•evidence  aliunde.  Foreman's  Estate,  7  Pa. 
Dist.  R.  214. 

IV.  Entries    original   or   transferred. 

a.  General  rule. 

Books  of  account,  whether  sought  to  be  intro- 
duced under  the  common-law  rule,  or  under 
statutes  regulating  their  reception  in  evidence, 
and  whether  the  entries  therein  were  made  by 
the  party  himself,  or  by  a  bookkeeper  employed 
for  that  purpose,  must  contain  the  original  or 
first  permanent  record  of  the  transaction. 
This  is  an  essential  recognized  by  all  the  cases 
cited  in  the  preceding  and  succeeding  sections 
in  which  the  admissibility  of  the  books  Is  estab- 
lished, as  well  as  by  the  following,  so  expressly 
holding :  Moody  v.  Roberts,  41  Miss.  74 ; 
Barnet  v.  Steinbach,  1  W.  N.  C.  335;  Baxter 
V.  Ijeith,  28  Ohio  St.  84  ;  Cogswell  v.  Dolllver, 
2  Mass.  217,  3  Am.  Dec.  45.  dictum;  Lawhorn 
V.  Carter,  11  Bush,  7 ;  Security  Co.  y.  Gray- 
beal,  85  Iowa,  r>43,  52  N.  W.  497 ;  United  States 
Bank  v.  Burson,  90  Iowa,  101,  57  N.  W.  706; 
Arney  Bros.  v.  Meyer,  96  Iowa,  395,  65  N.  W. 
S37;  Bupp  V.  O'Connor,  1  Tex.  Civ.  App.  328, 
21  S.  W.  619 :  Buggies  v.  Gatton,  50  111.  412 ; 
Ingersoll  v.  Banister,  41  111.  388 ;  Watrous  v. 
Cunningham,  71  Cal.  30,  11  Pac.  811;  Gibbon's 
Estate,  1  Legal  Gaz.  10;  Fendall  v.  Billy,  1 
Cranch,  C.  C.  87,  Fed.  Cas.  No.  4,725;  East- 
man V.  Moulton,  3  N.  H.  156 ;  Inslee  v.  Prall,  23 
N.  J.  L.  457;  Landls  v.  Turner,  14  Cal.  573; 
Hooper  v.  Taylor,  39  Me.  224  ;  Remlck  v.  Rum- 
ery,  69  N.  H.  605,  46  Atl.  576;  Wilson  v.  Wil- 
s(»n,  6  N.  J.  L.  95 ;  Vosburgh  v.  Thayer,  12 
Johns.  461 ;  Cargill  v.  Atwood,  18  R.  I.  303,  27 
All.  214:  Underwood  v.  Parrott,  2  Tex.  168; 
BaldiidRe  v.  I»onland,  68  Tex.  441,  4  S.  W.  565 ; 
I>isnnik»3  V.  Tolson,  67  Ala.  386 :  Lovelock  v. 
Oivpi?,  14  Colo.  53,  23  Pac.  86;  Moore  v.  Mor- 
ris. 1  rcnn.  (Del.)  412,  41  Atl.  889:  Talbot- 
tou  K.  Co.  V.  Gibson.  106  Ga.  229.  32  S.  E. 
151  :  Skipworth  v.  Deyell,  83  Hun,  307,  31  N. 
Y.  Supp.  018 ;  Shaffer  v.  McCrackIn,  90  Iowa, 
578.  58  N.  W.  910:  Martin,  v.  Scott,  12 
Neb.  42,  10  N.  W.  532 :  Hay  v.  Peterson,  6 
Wyo.  419,  34  L.  B.  A.  581,  45  Pac.  1073. 
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I  The  book  offered  must  be  a  book  of  original 
entries,  and  not  a  mere  transcript  from  that 
book  copied  by  a  clerk  who  did  not  make  the 
original  entries.  James  v.  Wharton,  3  Mc- 
Lean, 492,  Fed.  Cas.  No.  7,187. 

Thus,  the  qualification  In  Florida  Laws  1854, 
p.  65,  authorizing  the  admission  of  shop  books 
in  evidence,  that  "the  charges  and  entries  shall 
have  been  originally  made,"  was  held  to  neces- 
sitate the  Introduction  of  evidence  to  show  ia 
the  first  instance  that  they  were  ao  made,  lo 
Hooker  v.  Johnson,  6  Fla.  730. 

And  a  claim  against  a  decedent's  estate, 
based  on  a  book  debt,  is  properly  rejected  where 
the  only  evidence  of  the  debt  is  a  book  contain- 
ing the  account,  and  which  is  found  not  to  be 
the  claimant's  book  of  original  entries.  Gel- 
ger's  Appeal,  1  Monaghan,  547,  16  Atl.  851. 

And  on  the  trial  of  a  disputed  claim  for 
board  of  the  deceased,  an  exhibit  of  accounts 
made  by  the  claimant's  wife  at  his  request,  rep- 
resenting payments  made  from  time  to  time 
by  the  deceased,  Is  inadmissible  when  it  does 
not  purport  to  be  the  original  entries  made  by 
the  wife,  and  was  not  made  in  the  presence 
of  the  deceased.  Wlnne  v.  Hills,  91  Hun,  89, 
36  N.  Y.  Supp.  688. 

So,  a  paper  in  the  handwriting  of  the  plain- 
tiff's attorney,  containing  an  itemized  state- 
ment in  debit  and  credit  form  of  the  accounts 
between  the  plaintiff  and  the  defendant's  intes- 
tate, made  under  the  direction  and  from  the 
recollection  of  the  plaintiff  after  the  Intestate's 
death,  is  not  admissible  as  a  book  of  original 
entry,  although  the  plaintiff  has  no  other  book. 
Wyman  v.  Wilcox,  66  Vt,  26.  28  Atl.  321. 
Compare  cases  supra,  II.  a,  2. 

And  an  account  book  is  Inadmissible  in  evi- 
dence where  the  party  offering  it  testifies  that 
the  entries  were  not  made  by  him  and  are  not 
the  original  entries,  but  were  copied  into  the 
book  by  his  son,  and  that  he  had  left  the  book 
containing  the  original  entries  at  his  home. 
McDavid  V.   Ellis,  78   111.   App.   381. 

In  Bishop  V.  Goodhart,  135  Pa.  374,  19  Atl. 
1026,  a  scire  facias  to  revive  a  Judgment  origin- 
ally entered  in  favor  of  plaintiff's  testator 
against  defendant,  under  a  plea  of  payment, 
the  defendant  offered  a  witness  to  prove  that  he 
had  acted*  as  clerk  at  a  sale  held  by  the  defend- 
ants ;  that  a  paper  produced  was  the  ledgei 
used  at  that  sale,  and  showed  a  memorandum 
of  purchases  by  the  testator ;  to  be  followed  by 
proof  that  shortly  before  his  death  the  testa- 
tor had  admitted  his  indebtedness  on  account  of 
those  purchases,  and  agreed  that  the  amount 
thereof  should  be  applied  to  the  payment  of 
the  Judgment  sought  to  be  revived.  But  the 
court  rejected  the  offer  because  the  paper  waa 
not  the  defendant's  book  of  original  entries  of 
accounts  against  the  petitioner,  and  t>ecaus< 
the  items  contained  in  It  were  not  such  as  of 
themselves  would  be  evidence. 

In  Donahue  v.  Connor,  93  Pa.  356,  an  action 
by  a  subcontractor  against  the  principal  con- 
tractor to  recover  expenditures  by  him  upon 
the  work  beyond  the  contract  price  which  he 
claimed  defendant  had  authorized,  it  was  held 
that  plaintiff's  pay  roll,  some  of  the  entries 
in  which  were  made  by  himself  and  some  by 
his  assistants,  although  not  competent  as  a 
book  of  original  entries,  and  not  charging  tha 
defendant  because  they  were  res  inter  alion 
acta,  was  proper  to  go  to  the  Jury  as  corrobora- 
tive of  plaintiff's  previous  testimony,  and  of 
his  testimony  of  the  amount  of  his  expendi- 
tures. 

Books  in  which  different  parts  of  the  same 
charges  were  made  by  different  persons  In  some 
instances,  and  in  which  in  other  instances  pen- 
cil memoranda  were  made  at  the  time  of  sale, 
and  the  charges  were  made  in  ink  after  an  In- 
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terral  of  entire  weeks,  when  settlement  took 
place  and  notes  were  giyen,  are  not  books  of 
•original  entry.  Patterson  y.  Wyomlssing  Wool- 
len Mfg.  Co.  2  Woodw.  Dec.  215,  as  digested  In 
tlie  Century  Digest,  tit.  Evidence,  i  1456  [s.] 

The  account  books  of  a  municipal  corporation 
4ire  not  public  records  in  such  a  sense  as  to 
make  their  contents  evidence,  and  the  keeper 
■ot  such  books  cannot  testify  to  facts  appearing 
from  them  without  first  laying  the  same  found- 
ation as  in  the  case  of  private  account  books, 
•and  showing  that  the  entries  are  of  the  char- 
acter that  can  be  given  in  evidence  by  the  party 
making  them.  Darlington  v.  Atlantic  Trust  Co. 
16  C.  C.  A.  28,  25  U.  S.  App.  854,  68  Fed.  849. 

The  footings  of  an  account  are  no  part  of  the 
original  entries.  McAmore  t.  Wiley,  49  111. 
App.  616. 

b.  Entriet  tranaferred  from  memoranda, 

1.  Oenerally. 

As  to  what  are  books  of  original  entry  there 
tias  been  some  diversity  of  opinion  among  the 
courts.  It  seems,  however,  to  be  a  very  well 
^established  rule  that  the  first  permanent  rec- 
ords of  the  transactions  by  the  creditor  are 
to  be  deemed  the  original  entries,  if  made  in 
the  usual  course  of  business  and  within  a  rea- 
sonably short  time  after  the  transactions  them- 
selves, although  the  items  may  have  been  first 
entered  as  a  temporary  assistance  to  the  mem- 
ory upon  some  slate,  book,  paper,  or  other  sub- 
stance: and  It  is  of  no  consequence  as  to  what 
the  material  was  on  which  the  memoranda  were 
made,  or  the  size  or  shape  of  it,  so  long  as  it 
was  a  mere  minute,  not  intended  to  be  preserved 
as  evidence  Itself  of  the  transaction,  but  to  be 
used  in  preparation  of  such  evidence.  Missouri 
P.  R.  Co.  V.  Johnson  (Tex.)  7  S.  W.  838 ;  Pat- 
ton  V.  Ryan,  4  Rawle,  408 ;  Imhoff  v.  Fleurer, 
2  Phila.  35 ;  Webb  v.  Mlchener,  82  Minn.  48, 
19  N.  W.  82 :  Faxon  v.  HoUis,  18  Mass.  427 ; 
Hall  V.  Gliddon,  39  Me.  445 ;  Nichols  v.  Vinson, 
«  Houst.  (Dei.)  274,  82  Atl.  225;  Ewart  v. 
Morrell,  5  Harr.  (Del.)  126;  Plummer  v. 
Struby-Estabrooke  Mercantile  Co.  23  Colo.  190, 
47  Pac.  294;  Bedlich  v.  Bauerlee,  98  111.  134, 
ZS  Am.  Rep.  87 ;  Landls  v.  Turner.  14  Cal.  573 ; 
Barker  v.  Haskell,  9  Cush.  218 ;  Paine  v.  Sher- 
wood, 21  Minn.  225;  Nulton  v.  Baum  (Pa.)  9 
Cent.  Rep.  797 ;  Btroud  v.  Tllton,  3  Keyes,  139, 
4  Abb.  App.  Dec.  324.  Contra,  Ogdeu  v.  Mil- 
ler, 1  Brown  (Pa.)  147,  holding  that  a  book 
of  a  tavern  keeper,  charging  meat  and  drink 
furnished  to  defendant's  testator  in  his  life- 
time, was  not  admissible  for  plaintiff  beeause  it 
appeared  that  the  charges  had  been  first  made 
upon  a  slate  in  the  bar  room,  and  afterwards 
transcribed  into  the  book  within  a  day  or  two. 

So  held  In  McGoldrick  v.  Wilson,  18  Hun, 
443.  where  the  parties  who  did  the  work  tes- 
tified to  making  the  entries  upon  a  slate,  from 
which  they  were  dally  copied  into  a  day  book, 
sind  thence  transferred  to  the  ledger,  at  which 
time  the  prices  were  added. 

So,  also,  in  Hartley  v.  Brookes,  6  Whart.  189, 
of  a  book  containing  entries,  some  made  by  the 
craftsman  himself,  and  some  by  a  third  person, 
where  the  craftsman  testified  that  it  was  his 
book  of  original  entries,  part  of  which  he  made 
himself  not  later  than  the  second  day  in  the 
evening  after  the  work  was  done,  and  they  were 
partly  taken  from  a  slate  and  partly  from  his 
own  head,  and  the  person  who  made  the  remain- 
ing entries  testified  that  he  made  them  by  copy- 
ing from  the  craftsman's  slate  on  the  evening 
of  the  day  on  which  they  were  made,  or  in 
the  course  of  the  next  day. 

And  the  fact  that  in  his  suppletory  oath  the 
party  does  not  state  positively,  but  presumes. 


that  as  to  the  particular  entry  on  which  he 
bases  his  claim  he  charged  it  first  on  his  slate, 
from  which  he  transferred  it  to  the  book  in  ac- 
cordance with  his  custom,  does  not  render  the 
book  incompetent,  but  merely  goes  to  its  cred- 
ibility, where  he  does  state  that  if  he  himself 
did  not  make  the  slate  entry,  it  was  made  by 
his  servant  in  his  absence  from  home,  and  that 
on  his  return  he  transferred  it  to  the  book. 
Arnold  v.  Sabin,  1  Cush.  525. 

And  a  day  book  in  which  entries  are  made 
each  night  from  a  slate  containing  memoranda 
of  sales  made  by  the  person  selling  the  goods, 
and  in  which  entries  were  sometimes  made  di- 
rectly without  making  an  entry  on  the  slate,  is 
a  book  of  original  entries  within  the  meaning 
of  Ky.  Civ.  Code,  I  606,  subd.  7.  Groschell  v. 
Knoll,  10  Ky.  L.  Rep.  814. 

So,  the  books  of  account  of  a  firm  of  butchers, 
sworn  to  as  their  book  of  original  entries,  are 
admissible  in  connection  with  their  testimony 
that  it  was  customary  for  the  partner  who  de- 
livered the  meat  to  make  chalk  scores  on  the 
delivery  cart  stating  to  whom  the  meat  was 
sold,  the  quantity  and  price,  from  which  scores, 
on  the  return  of  the  cart  on  the  same  day  and 
before  it  went  out  again.  It  was  the  custom  of 
the  other  partner  to  transfer  the  charges  to 
their  books,  and  that  many  of  the  charges  in 
the  account  sued  on  were  made  in  this  way. 
Smith  T.  Banford,  12  Pick.  189,  22  Am.  Dec. 
415. 

In  Bradford  ▼.  Stevens,  10  Gray,  879,  an 
action  to  recover  the  price  of  liquors  sold  and 
delivered  to  defendant,  a  clerk  of  the  plaintiff 
testified  that  he  had  sold  and  delivered  several 
of  the  articles  charged,  and  at  the  time  made  en- 
tries of  their  weights  and  measures  in  a  book 
kept  for  that  purpose,  which  he  produced  and 
which  contained  marks  denoting  their  delivery ; 
that  he  knew  his  entries  to  have  been  accurate- 
ly and  truly  made ;  but  had  no  recollection,  in- 
dependently of  the  book,  of  the  times  of  sale 
or  the  quantity  and  prices.  He  also  testified 
that  in  one  instance,  in  his  absence,  the  defend- 
ant's name  was  entered  on  the  same  book  as 
having  ordered  goods ;  that  he  took  the  book  and 
put  up  the  articles  and  entered  their  weights 
and  measures  upon  the  books;  that  those  arti- 
cles, with  other  weights  and  measures,  were 
transferred,  but  not  by  the  witness,  from  that 
book  into  the  plaintifrs  day  book  to  the  debit 
of  the  defendant;  and  after  their  entry  In  the 
day  book  the  witness  delivered  those  articles 
to  the  defendant  and  made  the  mark  against 
them  on  the  day  book  indicating  such  delivery. 
It  was  held  that  the  first  book  was  the  plain- 
tifTs  book  of  original  entries;  and  that  In  the 
Instance  last  mentioned  the  entries,  although 
begun  in  the  handwriting  of  another  person, 
were  finished. '  and  the  quantities,  prices, 
weights,  and  measures  entered  by  the  witness; 
that  the  entries  were  therein  subsequently  made 
by  him,  and  that  these  entries  having  after- 
ward been  copied  into  the  day  book  by  another 
clerk  and  certain  marks  called  "delivery  marks" 
afltxed  to  them  by  the  witness,  that  book  was 
also  admissible  in  connection  with  the  first 
book. 

In  an  action  by  a  bank  against  a  depositor  to 
recover  an  overdraft,  the  bank's  cash  book  and 
the  depositor's  balance  book,  accompanied  by 
testimony  that  in  the  regular  course  of  busi- 
ness a  deposit  was  accompanied  by  a  "tag** 
filled  out  by  the  depositor  with  his  name  and 
the  date  and  amount  of  the  deposit,  which  was 
immediately  placed  upon  the  cash  file,  and  the 
name  and  amount  thereon  entered  in  the  cash 
book  at  the  close  of  the  day's  business,  that  such 
entries  were  copied  at  the  same  time  from  the 
cash  book  into  the  balance  book,  and  each  of 
the  books  made  to  show  the  depositor's   full 
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amoant  correctly,  are  admissible  in  evidence  as 
books  of  original  entry.  Ladd  y.  Sears,  9  Or. 
244. 

But  a  book  kept  by  a  bank,  which  shows  mere- 
ly the  total  amounts  received  from  depositors, 
total  amounts  paid  out  on  checks,  and  the  total 
amounts  received  on  the  interest  and  exchange 
account,  as  taken  from  other  books  in  which  the 
individual  items  were  first  entered  but  which 
are  missing,  is  not  a  book  of  original  entries. 
Owen  V.  Bray,  80  Mo.  App.  526. 

So,  on  an  issue  tietween  two  persons  as  to  the 
quantity  of  lumber  manufactured  from  an  ad- 
mitted quantity  of  logs  delivered  by  one  to  the 
other,  a  book  kept  at  the  saw  mill  of  the  lat- 
ter is,  in  connection  with  the  testimony  of  the 
workman  employed  in  sawing  the  lumber  that 
he  wrote  down  on  a  slate  kept  in  the  mill 
for  that  purpose  the  amount  of  lumber  sawed 
as  measured  by  him,  and  that  when  the  slate 
was  full  he  transferred  the  amount  to  a  tally 
board ;  that  whon  the  tally  board  was  full  he 
and  his  employer  transferred  the  amounts  to  the 
book  offered ;  that  when  the  amounts  were  trans- 
ferred from  the  slates  the  figures  thereon  were 
erased,  and  that  when  the  figures  were  trans- 
ferred it  was  planed  off, — admissible  in  evidence 
to  show  by  computation  the  quantity  of  lum- 
ber sawed.     Whitney  ▼.  Sawyer,  11  Oray,  243. 

And  in  ascertaining  the  quantity  of  timber 
cut  and  delivered  under  a  contract  providing 
for  the  measurement  of  the  timt)er  according  to 
a  designated  rule,  it  is  not  error  to  admit  in 
evidence  an  account  of  the  measurements  en- 
tered by  the  vendor  at  the  time  they  were  made, 
on  boards  prepared  for  that  purpose.  In  con- 
nection with  his  testimony  that  the  vendee  made 
the  measurements,  which  were  entered  for  the 
latter  by  his  son  in  a  book;  that  comparisons 
were  made  after  each  day's  measurements ;  and 
that  the  quantity  on  the  vendor's  boards  agreed 
with  that  in  the  vendee's  books.  Fallman  v. 
Smith,  136  Pa.  188,  10  Atl.  891. 

But  a  book  of  entries  of  a  quantity  of  wheat 
as  weighed  at  an  elevator,  made  up  and  copied 
from  the  stubs  of  the  scale  book,  is  not  a  l>ook 
of  entries  within  the  Texas  rule  governing  the 
admissibility  of  books  of  account.  Missouri  P. 
R.  Co.  V.  Johnson  (Tex.)  7  S.  W.  838. 

Entries  in  the  books  of  account  of  consignors 
of  cotton  are  not  admissible  in  their  favor  to 
prove  the  weight  of  the  cotton,  where  such  en- 
tries were  made  from  an  account  of  weights  fur- 
nished by  the  warehouseman  who  weighed  the 
cotton.  The  latter's  books  are  the  best  evi- 
dence.    Cloud  V.  Uartridge,  28  Ga.  272. 

A  pay-roll  book  consisting  of  entries  made  in 
monthly  ledgers  from  time  books,  copied  month- 
ly from  the  monthly  ledgers,  is  not  a  book  of 
original  entries.  Price  v.  Garland,  8  N.  M. 
605.  6  Pac.  472. 

Flato  V.  Brod,  87  Tex.  784,  held  that  a  book 
containing  transcribed  entries  of  an  account 
taken  from  a  book  of  original  entries  could  not 
be  used  as  evidence  of  the  correctness  of  the 
account :  but  that  It  might  be  used  by  a  witness 
to  refresh  his  memory. 

But  Cahn  v.  Salinas,  2  Tex.  App.  Civ.  Cas. 
(Wilison)  I  616.  criticised  Flato  v.  Brod,  as 
stating  the  rule  too  broadly  when  the  court  in 
that  case  held  that  a  book  containing  tran- 
scribed items  of  an  account  taken  from  the  book 
containing  original  entries  was  not  admissible. 

2.  Entries   partly   ariffinal   and   partly    trana- 
ferred. 

But  the  fact  that  some  of  the  entries  In  a 
book  were  made  from  memoranda,  and  were  not 
the  first  or  original  entries,  is  no  valid  objection 
to  the  book  as  evidence  as  to  those  entries  which 
are  regularly  made,  where  the  improper  entries 
62  L.  R.  A. 


do  not  constitute  the  general  character  of  the 
book,  but  are  exceptions,  and  they  are  not  of- 
fered in  evidence.  Wollenweber  v.  Ketterlinus^ 
17  I'a.  389 ;  Baumgardner  v.  Bumham,  10  W.  N. 
C.  445;  Bamet  v.  Steinbach,  1  W.  N.  C.  335; 
Chisholm  v.  Beaman  Mach.  Co.  160  III.  101,  43 
N.  E.  796;  Ives  v.  Niles,  5  Watts,  323.  "We 
think  the  objection  quite  too  nice  and  refined," — 
said  the  court  in  the  case  last  cited ;  "if  it  were 
to  prevail  It  would  destroy  the  practical  use  of 
the  rule  In  regard  to  the  admission  of  such 
evidence ;  because,  if  no  entries  were  permitted 
to  be  given  in  evidence  to  a  jury  but  such  as 
shall  be  established  at  least  by  the  oath  of  the 
party  to  have  been  made  in  a  t>ook  containing 
nothing  but  original  entries,  the  most  of  sucb 
evidence  would  be  excluded.'* 

And  that  a  book  account  contains  entries  not 
regularly  made  does  not  affect  the  admissibility 
of  that  part  of  the  book  purporting  to  contain 
entries  relevant  to  the  subject  of  the  action 
which  was  shown  to  have  been  regularly  and  fair- 
ly kept,  where  the  irregular  entries  were  Ir- 
relevant and  not  offered  in  evidence.  Arm- 
strong V.  Landers,  1  Penn.  (Del.)  449,  42  Atl. 
617. 

But  where  an  account  book  containing  charges 
against  various  persons  is  offered  in  evidence, 
and  counsel  fall  to  point  out  any  items  in  it 
which  are  admissible,  the  book  is  properly  ex- 
cluded. Jamison  v.  Jamison  (Iowa)  84  N.  W. 
705. 


8.  Memoranda  made  by  third  persont. 

Nor  is  the  character  of  the  book  as  one  of 
original  entry  affected  by  the  mere  fact  that 
the  temporary  memoranda  were  made  by  a 
person  other  than  the  one  who  kept  the  book 
offered  in  evidence.  As,  where  they  were  first 
made  on  a  slate  by  the  party's  foreman  in  the 
factory.  Sickles  v.  Mather,  20  Wend.  72,  82 
Am.  Dee.  621. 

Or  by  employees  or  salesmen  upon  shingles,, 
loose  scraps  of  paper,  a  slate,  or  memorandum 
book.  Paine  v.  Sherwood,  21  Minn.  225 :  Le- 
vine  V.  Lancashire  Ins.  Co.  66  Minn.  138,  OS- 
N.  W.  855. 

Or  on  the  delivery  cart  by  the  party's  serv- 
ants who  delivered  the  goods.  Miller  v.  Shay,. 
145  Mass.  162,  13  N.  B.  468. 

Or  upon  boards  and  paper  memoranda  by  the 
sawyers  who  sawed  and  delivered  the  lumber. 
Davison  v,  Powell,  16  How.  Pr.  467;  Taylor 
V.  Tucker.  1  Ga.  231. 

So  held,  also,  of  charges  and  credits  entered 
by  a  servant  in  the  course  of  delivering  out 
goods  to  customers  in  a  pass  book  kept  by  htm, 
from  which  on  his  return  from  a  trip  every 
evening  they  were  transferred  by  his  employer 
at  that  time  if  well  enough,  or  at  most  within 
a  couple  of  days.     Hoover  v.  Gehr,  62  Pa.  136. 

So,  In  Bracken  v.  Dillon,  64  Ga.  243,  37  Am. 
Rep.  70,  mere  temporary  memorandum  hooka 
used  by  the  salesmen  and  transferred  nightly 
from  pencil  entries  to  the  permanent  ink  book, 
of  dally  sales,  were  said  not  to  be  the  books  of 
original  entries  within  the  meaning  of  the  (Geor- 
gia statute,  so  as  to  exclude  such  permanent 
books  from  evidence.  The  latter  Is  the  book 
contemplated  by  the  statute. 

And  a  party's  books  of  account  are  to  be  con- 
sidered and  are  admissible  as  books  of  original 
entries  where  a  servant  testifies  that  It  was  his 
duty  to  tally  goods  when  hauled  away ;  that  he 
tallied  all  goods  so  hauled  away,  and  kept  an 
account  of  them  on  a  tally  book  or  slate  (which 
he  has  not  preserved)  ;  that  on  the  evening  of 
the  same  day,  or  at  most  the  next  day,  he 
reported  to  his  employer  who  entered  the 
amounts  in  the  book  In  question,  and  that  he 
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himself  made  no  entries  or  charges  in  the  books.  I 
Jackson  v.  Evans,  8  Mich.  476. 

In  Cahn  v.  Salinas,  2  Tex.  App.  Cly.  Cas.  i 
OVlIlson)  I  615,  the  defendant  proved  by  his  I 
clerk  that  most  of  the  items  contained  in  the 
counterclaim  set  up  were  sold  and  delivered  by 
him  as  clerk  to  the  plaintiff,  and  in  order  to 
identify  the  disputed  Items  the  witness  refreshed 
his  memory  by  reference  to  memorandum  books 
in  which  he  had  entered  each  day's  sales  as  they 
occarred,  but  not  the  dates  of  the  sales,  which 
he  could  not  remember.  Defendant  then  testi- 
fied that  the  clerk  at  the  end  of  each  day  de- 
livered the  memorandum  books  to  him,  and  that 
he  entered  therefrom  to  his  blotter  all  articles 
sold  of  that  date  as  shown  by  the  memorandum 
books.  It  was  held  that  the  blotter  was  the 
book  of  original  entries,  and  admissible  as  evi- 
dence of  the  sale  and  delivery  of  the  goods. 

So,  books  of  account,  the  entries  In  which 
were  made  by  the  party's  wife,  who  testifies 
that  she  made  them  in  the  usual  course  of  busi- 
ness at  the  time  of  the  transactions  set  forth 
therein,  that  they  were  correct  when  made,  and 
that  she  had  personal  knowledge  of  the  facts 
on  which  the  entries  were  based,  are  admissible 
as  books  of  original  entry  as  against  the  objec- 
tion that  they  are  mere  copies  of  other  books 
in  existence,  notwithstanding  her  further  testi- 
mony that  the  entries  were  copied  by  her  from 
memoranda  made  In  the  first  instance  by  the 
workmen,  consisting  of  pass  books  showing  the 
work  done  by  them,  which  they  furnished, 
turned  in  at  the  end  of  each  day,  and  from  mem- 
oranda made  on  slips  by  her  husband  and  herself 
In  his  absence  when  the  goods  went  out,  the 
slips  being  destroyed  after  she  had  compared 
them  with  the  workmen's  books.  Taggart  t. 
Fox,  11  Daly,  159. 

And  the  shipping  book  of  a  vendor  of  lumber 
is  admissible  as  an  original  book  of  entry  un- 
der the  Wisconsin  statute,  upon  proof  by  his 
scaler  that  he  correctly  scaled  the  lumber,  en- 
tering the  scale  npon  slips  which  he  sent  to  the 
oflSce,  and  proof  by  the  bookkeeper  that  the 
slips  were  handed  in  to  him  and  correct  entries 
therefrom  made  by  htm  upon  the  shipping  book. 
Taylor  v.  Davis,  82  Wis.  456,  52  N.  W.  756. 

In  Rice  V.  Hodge,  26  Kan.  164,  a  journal  was 
held  to  have  been  properly  admitted  In  evidence 
as  against  the  objection  that  it  was  not  a  book 
of  original  entries,  after  proof  that,  as  sales 
were  made,  memoranda  thereof  were  made  on 
a  little  pass  book  or  blotter:  that  at  the  close 
of  each  day,  or  at  most  with  a  delay  of  but  a 
day  or  two.  these  memoranda  were  copied  into 
the  journal  in  question ;  that  the  pass  books  or 
blotters  had  been  lost  or  destroyed,  and  the  party 
who  made  the  copies  in  the  journal  testified 
that  they  were  correct. 

And  In  Laird  v.  Campbell,  100  Pa.  159,  the 
plaintiff  testified  that,  where  the  orders  for  the 
goods  sued  for  were  originally  taken  by  his 
agent,  in  a  distant  city  where  the  defendant 
did  business,  they  were  entered  by  the  agent  in 
an  *'order  book,"  and  on  the  day  when  the  goods 
were  shipped  the  entries  were  transferred  to 
the  journal  with  the  prices,  and  that  It  might 
have  been  thirty  days  or  more  after  receiving 
the  orders  before  the  entries  were  made  in  the 
book  offered  in  evidence;  and  It  was  held  that 
the  journal  was  the  party's  book  of  original  en- 
tries, but  that  the  open  order  book  was  not 
evidence ;  because  when  the  order  was  entered 
therein  no  property  in  any  specific  goods  had 
passed. 

In  Van  Wie  v.  Tx>omi8,  77  Hun,  399,  28  N.  T. 
Snpp.  803,  an  action  to  recover  for  work  and 
labor,  error  was  assigned  in  the  admission  of 
certain  time  cards  upon  which  was  entered  the 
time  spent  by  each  workman  each  day  upon  the 
work.  Previous  to  their  admission  the  plain- 
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tlflTs  foreman  testified  that,  as  to  a  portion  of 
the  cards,  they  were  In  his  handwriting;  that 
he  was  the  piaintlflTs  foreman  during  the  time 
covered  by  the  cards,  and  that  It  was  a  part  of 
his  duty  to  keep  the  time  of  the  workmen ;  that 
when  a  workman  commenced  a  piece  of  work 
he  noted  on  a  slip  of  paper  kept  for  that  purpose 
the  time  when  the  work  was  commenced  and 
when  ended,  keeping  a  separate  slip  for  each 
workman  for  each  day ;  that  dally  he  tran- 
scribed the  time  from  these  slips  upon  the  card 
In  question  and  then  destroyed  the  slips;  that 
the  time  as  indicated  by  him  on  the  slips  was 
correct,  and  was  correctly  transcribed  upon  the 
cards.  And  It  was  held  that  the  cards  were  ad- 
missible In  evidence  as  entries  made  by  the  wit- 
ness in  the  ordinary  course  of  business ;  and  the 
fact  that  the  entries  were  in  the  first  Instance 
made  on  slips  of  paper  which  were  afterward 
destroyed  did  not  render  the  cards  Inadmissible 
any  more  than  in  the  case  of  the  first  entries 
being  upon  a  slate.  And  as  to  the  cards  made 
by  the  bookkeeper,  it  was  shown  that  she  per- 
sonally each  day  saw  the  workmen  and  ob- 
tained from  them  their  time,  and  correctly  en- 
tered it  on  the  cards ;  and  the  workmen  testi- 
fied that  in  each  instance  they  gave  the  time 
correctly  to  the  bookkeeper,  but  had  no  definite 
recollection  themselves  as  to  the  amount ;  and 
it  was  held  that  the  cards  were  properly  ad- 
mitted. 

An  employer's  books  of  account,  accompanied 
by  the  testimony  of  the  bookkeepers  who  made 
the  entries  that  such  entries  were  correctly 
made  from  the  workmen's  daily  time  slips,  and 
were  generally  transcribed  on  the  day  after  the 
work  was  done,  and  by  the  testimony  of  the 
foremen  who  superintended  the  work  as  done  and 
did  a  part  of  it  themselves  that  the  time  slips 
as  signed  and  approved  by  them  were  correct 
and  that  the  work  represented  thereby  was 
actually  done, — are  admissible  In  favor  of  the 
employer  as  evidence  of  such  work.  Chlsholm 
V.  Beaman  Mach.  Co.  160  111.  101,  43  N.  B.  796. 
In  this  case  it  was  also  held  that  entries  in  the 
time  book  were  made  so  near  the  time  of  the 
actual  performance  of  the  work  as  to  form  a 
part  of  the  rca  geatw,  where  the  time  slips 
were  made  on  the  day  the  work  was  done  so 
far  as  they  were  made  by  the  workmen,  and  on 
the  morning  after  the  work  was  done  so  far 
as  they  bore  the  signature  and  marks  of  ap- 
proval of  the  foreman,  and  were  transcribed 
into  the  time  book  as  a  general  rule  on  the  day 
after  the  work  was  done. 

But  journals  made  by  transcribing  data  from 
the  stubs  of  checks  retained  in  the  check  books 
after  the  checks  have  been  detached  and  writ- 
ten up  several  days  after  the  giving  of  the 
checks  are  not  "original  entries  .  .  .  made 
at  the  time  of  the  transaction  therein  entered" 
within  the  Minnesota  statute,  the  check  book 
and  checks  themselves  having  been  preserved. 
Woolsey  v.  Bohn,  41  Minn.  235,  42  N.  W.  1022. 
The  court  said  the  distinction  Is  obvious  be- 
tween the  case  thus  presented  and  one  where 
entries  have  been  made  dally  and  in  the  usual 
course  of  business  from  loose  memoranda  made 
upon  slips  of  paper,  or  upon  sheets  kept  for 
temporary  purposes  only. 

Venning  v.  Hacker,  2  Hill,  L.  684,  holds  that 
where  It  appears  that  the  entries  in  a  party's 
book  offered  in  evidence  were  In  part  made  from 
memoranda  taken  by  his  slave  at  the  time  of 
delivery  of  the  articles  charged,  and  in  part 
from  memoranda  made  by  the  defendants  them- 
selves, the  entries  are  inadmissible  to  prove 
the  account  sued  for. 

So,  a  book  containing  entries  copied  from  an- 
other book  in  the  nature  of  a  blotter  or  mem- 
orandum book,  which  itself  was  made  from  en- 
tries in  pass  books  kept  by  the  drivers  of  the 
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party*!  delivery  wagong,  la  not  a  book  of  origi- 
nal entries.     Haas's  Estate,  18  Phlla.  185. 

A<nd  entries  made  up  from  receipts  given  by 
a  servant  of  thd  party  to  whom  the  goods  were 
delivered  were  hfld  not  to  be  original  entries, 
in  Guthrie  v.  Mann  (Tex.  Civ.  App.)  86  S.  W. 
710. 

As  to  the  necessity,  in  the  case  of  entries 
transcribed  from  memoranda,  or  on  statements 
of  others  than  the  person  who  made  the  en- 
tries, of  also  producing  the  person  who  kept 
the  memoranda  or  made  the  statements  to  verify 
the  information  furnished  thereby,  see  infra, 
Yll.  and  VIII.  Authentication  and  correctness 
of  books  atut  entries — Knowledge  of  person  mak- 
ing the  entries. 

4.  Time  for  making  transfer. 

An  entry  need  not  be  made  exactly  at  the 
time  of  the  occurrence ;  it  sufflcles  if  it  be  with- 
in a  reasonable  time,  so  that  it  may  appear  to 
have  taken  place  while  the  memory  of  the  fact 
was  recent,  or  the  source  from  which  a  knowl- 
edge of  it  was  derived  unimpaired.  The  law 
fixes  no  precise  Instant  when  the  entry  should 
be  made.  If  done  at  or  about  the  time  of  the 
transaction  it  is  sufficient.  Jones  v.  Long,  8 
Watts,  826,  where  the  entries  were  made  dally 
from  temporary  memoranda. 

But  to  render  a  book  of  accounts  In  which 
were  transcribed  entries  first  made  on  temporary 
memoranda  admissible  in  evidence  as  a  book  of 
original  entries,  it  is  necessary  that  the  trans- 
fer be  made  within  a  reasonable  time,  so  that  it 
may  appear  to  nave  taken  place,  while  the  mem- 
ory of  the  fact  was  recent,  or  the  source  from 
which  a  knowledge  of  it  is  derived  is  unim- 
paired. Redlich  V.  Bauerlee,  98  111.  184,  88  Am. 
Rep.  87. 

Long  delay  before  they  are  transferred,  with- 
out satisfactory  explanation,  constitutes  a  valid 
objection  to  the  admission  of  the  book.  Landis 
V.  Turner,  14  Cal.  573. 

Thus,  it  is  usually  held  that  the  book  Is  prop- 
erly received  in  evidence  where  the  transfer 
has  been  made  the  same  day,  or  the  day  after 
the  transaction  recorded.  Drummond  v.  Hyams, 
Harp.  L.  268,  18  Am  Dec.  640;  Ewart  v.  Mor- 
rell.  6  Harr.  (Del.)  126;  Plummer  v.  Struby- 
Estabrooke  Mercantile  Co.  23  Colo.  190,  47  Pac. 
294 :  Webb  v.  Mlchener,  82  Minn.  48,  19  N.  W. 
82 ;  Stroud  T.  Tilton,  8  Keyes,  189,  4  Abb.  App. 
Dec.  324. 

In  Ingraham  v.  Bockius,  9  Serg.  ft  R.  285,  11 
Am.  Dec.  730,  a  servant  of  plaintiff  in  the  course 
of  delivering  goods  to  customers  made  memo- 
randa of  goods  delivered  in  books  kept  by  him 
for  his  own  use,  which  he  afterwards  destroyed 
and  the  same  night  or  the  next  day  plaintiff  en- 
tered the  charges  on  his  own  books  from  these 
memoranda  as  called  off  to  him  by  the  servant ; 
and  it  was  held  that  the  books  were  books  of 
original  entries. 

And  a  book  offered  to  prove  an  account  for 
work  done  and  materials  furnished  by  a  painter 
and  glazier  is  not  objectionable  on  the  ground 
that  the  entries  were  not  contemporaneous  with 
the  delivery  of  the  goods  or  the  doing  of  the 
work  charged,  or  on  the  ground  that  charges 
taken  from  memoranda  kept  by  third  persons 
were  not  made  on  the  same  day  as  the  work  and 
goods  charged  were  done  and  delivered,  where 
It  appears  that  it  was  customary,  when  a  job 
of  work  was  undertaken,  to  weigh  the  paint, 
etc.,  and  when  the  workmen  returned  to  take 
the  daily  memoranda  kept  by  them  and  enter 
the  same  upon  the  book,  comparing  one  with 
the  other,  the  entries  being  made  sometimes  the 
same  day,  sometimes  after  an  interval  of  two 
or  three  days,  and  once  or  twice  after  a  longer 
interval ;  that  the  book  contains  charges  against 
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different  persons,  followed  by  charges  against 
the  defendant  of  an  earlier  date ;  that  generally. 
In  case  of  a  single  charge,  the  date  is  regular 
and  the  prices  carried  out,  but  that  where  such 
a  job  as  painting  a  house  was  undertaken,  it 
was  customary,  after  making  one  or  mor« 
charges,  to  leave  a  blank  to  be  filled  out  with 
subsequent  charges  against  the  same  person 
bearing  a  later  date  than  the  next  succeeding 
charge  to  some  other  person,  in  which  case  the 
prices  were  not  put  down,  but  only  the  mater- 
ials and  number  of  days'  work.  Morris  t. 
Briggs,  8  Cush.  342. 

But  a  book  is  not  admissible  where  the  evi- 
dence shows  that  the  entries  were  transcribed 
from  the  order  book,  sometimes  on  the  day  of 
delivery,  and  sometimes  not  until  two  or  three 
days  afterward,  and  there  Is  no  explanation  of 
the  delay.  Groff's  Estate,  14  Phlla.  306 ;  Grady 
▼.  Thlgpin,  6  Fla.  668.  Compare  Landis  v.  Tur- 
ner, 14  Cal.  573,  infra. 

And  In  Yicary  v.  Moore,  2  Watts,  451,  27 
Am.  Dec.  823,  the  party  stated  on  his  voir  dire 
that  the  book  was  his  book  of  original  entries, 
but  that  many  of  the  entries  were  made  on 
scraps  of  paper  at  the  time  the  transaction  oc- 
curred, and  were  carried  in  his  pocket  from  one 
to  four  days  before  they  were  transferred  to 
the  book,  and  that  he  could  not  say  that  the 
entries  were  made  on  the  days  stated  in  the 
book :  and  It  was  held  that  the  book  was  inad- 
missible. 

In  Kent  v.  Garvin,  1  Gray,  148,  where  the 
entries  in  plaintiff's  book  were  transferred  by 
his  clerk  from  the  delivery  book  of  his  drayman 
who  delivered  the  articles,  it  was  held  that  a 
delay  of  six  days  before  transferring  the  charges 
was,  In  connection  with  the  absence  of  the  tes- 
timony of  the  drayman,  fatal  to  the  competency 
of  the  book;  although  the  court  said  that  of 
Itself  the  delay  would  not  perhaps  be  fatal. 

But  in  Landis  v.  Turner,  14  Cal.  578,  a  de- 
lay of  three  days  in  transferring  charges  first 
made  on  a  slate  to  an  account  book  was  held 
not  to  be  unreasonable  delay.  It  appeared  in 
this  case  that  ihe  charges  were  made  first  on 
a  slate,  Arom  which  they  were  transferred  to  the 
book  offered,  usually  on  the  evening  of  the  same 
day,  although  sometimes  not  until  the  slate  was 
full,  but  that  the  party  had  never  waited  when 
an  unusual  time  had  passed  before  it  was  filled, 
and  that  the  usual  time  was  from  one  to  thre« 
days,  and  was  never  delayed  for  a  week. 

An  account  book  in  which  a  workman  work- 
ing by  the  hour  charges  every  sixty  hours'  work, 
which,  in  his  trade,  constitutes  a  week's  work, 
is  a  book  of  original  entries,  although  he  Keepa 
the  account  of  his  work  by  the  hour  on  a  slate, 
and  effaces  these  entries  upon  transferring  them 
to  his  book.  Jefferls  v.  Urmy,  8  Houst.  (Del.) 
653. 

And  a  memorandum  Is  admissible  as  an  orig- 
inal entry  of  the  number  of  hours  worked,  in 
an  action  to  recover  for  services  rendered,  al- 
though made  up  at  the  end  of  each  week  from 
separate  slips  of  paper  on  which  the  time  worked 
each  day  was  first  set  down.  Filkins  v.  Baker, 
6  Lans.  516. 

Once  a  month  was  held,  in  Redltch  ▼.  Bauer- 
lee, 98  111.  134,  38  Am.  Rep.  87,  to  be  a  reason- 
able time  in  which  to  transcribe  to  the  per- 
manent book  entries  made  on  a  slate  at  the 
time  of  delivery,  which  were  carefully  compared 
with  the  book  before  the  entries  on  the  slate 
were  obliterated. 

In  Forsythe  v.Norcross,  6  Watts,  432,  30  Am. 
Dec.  334,  the  plaintiff,  a  blacksmith  suing  for 
work  done  by  lilm,  testified  that  he  made  the 
entries  on  a  slate  until  it  was  full,  and  then, 
after  four,  five,  or  six  days  transcribed  them 
into  his  book;  and  he  and  three  other  black- 
smiths testified  that  this  was  a  general  custom 
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•o  far  as  they  knew ;  bnt  the  book  was  held  not 
to  be  a  book  of  original  entries.  The  coart 
■aid:  **An  entry  on  a  card  or  a  slate  Is  but 
a  memorandum  preparatory  to  permanent  evi- 
dence of  the  transaction,  which,  must  be  per- 
fected at  or  near  the  time  and  in  the  routine  of 
the  business.  But  the  routine  must  be  a  rea- 
sonable one;  for  there  is  nothing  in  the  con- 
dition of  a  craftsman  to  call  for  indulgence 
till  his  slate  be  full,  or  till  it  be  conyenient  for 
him  to  dispose  of  the  contents  of  it." 

But  in  Hall  t.  Olidden,  89  He.  445,  a  shop- 
keeper's account  book  was  received  in  evidence 
as  a  book  of  original  entries,  although  entries 
were  not  transferred  from  the  slate  to  the  book 
until  it  was  full,  which  was  from  two  to  four 
weeks  from  their  date.  Compare  Landis  v. 
Tomer,  14  Cal.  578,  supra;  and  Whitney  v. 
Sawyer,  11  Gray,  243,  supra,  IV.  b,  1. 

And  an  entry  transferred  from  a  slate  Into 
the  day  book  of  a  firm  is  not  objectionable  as 
not  having  been  seasonably  made  on  the  book, 
where  it  appears  that,  although  the  entries 
were  usually  transferred  daily,  the  partner  who 
did  the  transferring  could  not  say  but  that  as 
to  some  of  the  entries  several  days  might  have 
elapsed  before  their  transfer  from  the  slate, 
but  states  that  he  is  confident  that,  as  to  the 
entries  in  the  account  in  suit,  they  were  trans- 
ferred daily  because  the  firm  was  pressed  with 
work  at  that  time  of  year,  and  the  slate  filled 
every  day.     Barker  v.  Haskell,  9  Cush.  218. 

But  a  day  book,  although  s^om  to  by  the 
party  ss  his  book  of  original  entries  and  that 
he  made  some  of  the  entries,  and  supported  by 
the  oath  of  the  clerk  who  made  the  other  en- 
tries, is  not  admissible  as  a  book  of  original  en- 
tries where  it  appears  that  the  entries  were  first 
made  in  a  counter  book  or  blotter  not  shown 
to  have  been  destroyed,  and  were  then  entered 
In  the  day  book  as  the  party  or  his  clerk  had 
leisure.     Brelnig  v.  Meltzler,  28  Pa.  156. 

And  a  Journal,  the  entries  in  which  have  been 
copied  by  a  clerk  from  a  day  book  kept  by  his 
employer,  after  the  death  of  the  latter,  is  not  a 
book  of  original  entries.  Clark  v.  Bullock,  18 
N.  Y.  S.  R.  939,  2  N.  Y.  Supp.  408. 

In  Fairchild  v.  Dennlson,  4  Watts,  258,  the 
plaintiff,  a  physician,  testified  that  the  book 
produced  by  him  was  a  book  of  original  entries 
of  medicine  sold;  that  the  account  therein 
charged  to  the  defendant  was  copied  in  part 
from  the  memorandum  which  was  also  offered 
In  evidence ;  that  he  had  no  ledger  to  which  the 
book  was  posted,  but  that  he  had  another  book 
In  which  he  made  charges  for  his  professional 
services  and  kept  his  general  accounts.  The 
memorandum  on  Its  face  did  not  purport  to  be 
an  account  or  bill  of  articles  sold  and  delivered, 
but  purely  an  inventory  of  the  articles  men- 
tioned in  it  with  the  value  affixed  to  each  arti- 
cle; nor  were  the  articles  stated  to  have  been 
bought  of  anyone,  nor  was  anyone  charged 
as  a  debtor  for  or  on  account  of  them.  It  was 
held  that  the  memorandum  was  no  evidence  to 
charge  defendant  with  the  price  of  the  things 
enumerated,  and  that,  as  the  plaintiff  had  tes- 
tified that  he  made  the  memorandum  the  basis 
for  charging  the  articles  therein  specified  ih 
the  book,  the  book  was  not  one  of  such  original 
entries  as  the  law  makes  admissible  upon  the 
oath  of  the  party. 

e.  Ledgers, 

1.  Oenerally, 

A  ledger  to  which  entries  have  been  trans- 
ferred from  a  blotter,  day  book,  or  journal  is 
not  a  book  of  original  entries,  and  hence  Is  not 
admissible  as  such.  Estes  v.  Jackson  (Ky.)  53 
8.  W.  271 ;  Bracken  v.  Dillon,  64  Ga.  243,  87 
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Am.  Rep.  70 ;  Meeth  v.  Rankin  Brick  Co.  48  III. 
App.  602 ;  Ahl  v.  Ahl,  176  Pa.  476.  35  Atl.  227 ; 
Griesheimer  v.  Tanenbaum,  124  N.  Y.  650,  26 
N.  B.  957;  Fendall  v.  Billy,  1  Cranch  C.  C. 
87,  Fed.  Cas.  No.  4,725 ;  Stetson  v.  Wolcott,  16 
Gray,  545. 

So,  refusal  to  admit  a  party's  ledger  In  evi- 
dence is  not  error,  where  his  day  book  was  ad- 
mitted after  he  testified  to  the  correctness  of 
the  entries  therein,  and  the  entries  in  the  ledger 
were  but  copies  of  those  In  the  day  book.  The 
evidence  of  the  accuracy  of  the  account  is  not 
affected  by  the  number  of  times  the  account  has 
been  transcribed.     Stickle  v.  Otto,  86  111.  161. 

A  ledger  in  which  one  member  of  a  partner- 
ship kept  the  partnership  accounts  is  not  ad- 
missible in  evidence,  although  reinforced  by  the 
testimony  of  a  witness  who  had  settled  hy  It 
and  found  his  account  to  l>e  correct,  unless  the 
book  in  which  the  other  partner  made  the  dally 
entries  of  deliveries  be  also  produced.  llcCor- 
mick  v.  Elston,  16  III.  205. 

And  in  an  action  against  a  bank  to  recover 
the  amount  of  an  alleged  deposit  shown  as  such 
on  the  pass  book  of  the  depositor,  but  which  the 
bank  claims  was  in  fact  a  withdrawal,  the 
bank's  ledgers  containing  the  depositor's  ac- 
counts, kept  by  the  officers  of  the  bank,  and 
with  which  the  depositor  had  nothing  whatever 
to  do,  are  not  admissible  in  favor  of  the  bank. 
First  Nat.  Bank  v.  Williams,  4  Ind.  App.  501, 
31  N.  E.  370. 

Evidence  by  a  "credit  man,*'  who  attends  to 
the  credits,  collections,  and  correspondence  of 
a  firm,  to  s  sale  of  goods  by  the  firm,  based  upon 
information  gained  from  a  written  order  not 
produced  on  the  trial,  taken  by  a  salesman  not 
present  and  upon  a  ledger  which  Is  not  a  book 
of  original  entries  and  not  kept  by  the  wit- 
ness. Is  hearsay  and  Incompetent.  Rothschild 
V.  Porter,  46  N.  Y.  S.  R.  262,  19  N.  Y.  Supp.  177. 

In  Huston's  Estate,  167  Pa.  217,  31  Atl.  553, 
the  only  evidence  of  a  debt  alleged  to  be  due 
from  a  decedent's  son,  for  which  It  was  sought 
to  surcharge  the  administrator  because  he  had 
failed  to  collect  it,  was  contained  in  the  de- 
cedent's ledger,  the  entries  in  which  did  not 
purport  to  be  original  entries.  The  son  dis- 
puted the  debt;  and  the  administrator's  at- 
torney had  advised  against  any  attempt  to  en- 
force collection  on  account  of  the  condition  of 
the  book.  The  auditor  rejected  the  book  as 
evidence  of  the  debt,  but  surcharged  the  account 
with  it  on  the  ground  that  the  son  was  present 
at  the  audit,  heard  that  the  books  showed  a 
large  balance  due  from  him,  and  made  no  objec- 
tion ;  but  this  was  held  error. 

2.  Use  as  secondary  evidence. 

But  while  a  ledger  of  the  character  contem- 
plated by  the  preceding  subdivision  Is  not  a  book 
of  original  entry,  and  not  receivable  as  pri- 
mary evidence  of  the  facts  entered.  It  may  still 
be  used  under  the  rule  of  evidence  allowing  sec- 
ondary evidence  as  to  a  fact  upon  the  founda- 
tion properly  to  be  laid  for  the  introduction  of 
such  evidence.  Thus,  entries  in^'a^Jotimal  or 
ledger,  correctly  transcribed  each  day  from  the 
salesmen's  books  by  the  bookkeeper,  and  authen- 
ticated by  his  testimony,  are  admissible  as  sec- 
ondary evidence  on  proof  that  the  salesmen's 
memorsndum  books  have  been  destroyed  by  fire 
and  the  salesmen  are  dead.  Stanley  v.  Wllker- 
sou,  63  Ark.  556,  39  S.  W.  1043,  holding  evi- 
dence of  bookkeepers  as  to  the  existence  and  or- 
derly character  of  the  salesmen's  books  during 
the  period  covered  by  their  services  respectively, 
each  one  testifying  to  the  mercantile  and  or- 
derly manner  in  which  his  own  books  were  kept, 
and  that  at  the  end  of  each  day  they  each 
transcribed  from  the  salesmen's  books  the 
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Items  of  that  day*8  sales  and  transactions  Into 
tbe  journal  and  ledger  kept  by  them,  sufficient, 
in  connection  with  evidence  of  the  destruction 
by  Are  of  the  salesmen's  books  and  of  the  death 
of  the  salesmen,  to  admit  the  entries  tran- 
scribed, ae  secondary  evidence. 

And  a  ledger  may  be  received  in  evidence  on 
proof  of  the  loss  or  destruction  of  the  books  of 
original  entry,  where  there  is  no  evidence  of  in- 
correctness of  the  ledger  entries,  and  there  Is 
proof  of  the  handwriting  of  the  bookkeeper,  who 
is  shown  to  be  beyond  the  jurisdiction  of  the 
court,  and  whosii  present  place  of  residence  is 
unknown.  Uigby  v.  Logan,  45  S.  C.  651,  24  S. 
E.  56. 

An  account  as  shown  by  books  of  original 
entry  and  certain  drafts  and  orders  may  be 
proved  by  the  creditor's  ledgers  on  satisfactory 
showing  that  tbe  books  of  original  entry,  and 
orders  and  drafts,  have  been  destroyed.  Mc- 
Crady  v.  Jones,  36  S.  C.  136,  16  S.  E.  430. 

But  It  is  error  to  permit  the  Introduction 
of  ledgers  as  evidence  of  the  facts  and  accounts 
therein  appearing,  where  It  appears  that  the 
bookkeeper,  In  whpse  handwriting  most  of  the 
entries  in  the  ledger  were,  was  not  produced,  al- 
though he  was  alive  and  easily  accessible.  Price 
V.  Garland,  3  N.  M.  505,  6  P&c.  472. 

And  the  rejection  of  a  ledger  sought  to  be  in- 
troduced, on  the  ground  that  the  day  book  from 
which  the  ledger  entries  were  transcribed  had 
been  destroyed,  is  proper  where  there  is  no  tes- 
timony to  show  that  the  ledger  entries  were  tran- 
scribed correctly  from  the  day  book  by  the  per^ 
son  who  made  the  entries  In  the  day  book,  or  by 
one  having  knowledge  of  the  transactions  and 
of  the  correctness  of  the  original  entries,  in 
case  the  person  who  made  the  original  entries 
is  dead  or  beyond  the  reach  of  the  process  of  the 
court.     Kennedy  v.  Dodge,  19  Ohio  C.  C.  425. 

A  ledger  is  not  admissible  in  evidence,  how- 
ever, when  the  books  of  original  entry  are  ac- 
cessible. Pohl  V.  Bradford  (Tex.  Civ.  App.) 
25  S.  W.  084 ;  Vilmar  v.  Schall,  8  Jones  ft  S. 
67. 

So,  a  ledger  to  which  the  original  entries  of 
goods  sold  and  delivered  are  transferred  Is  in- 
admissible in  an  action  to  recover  therefor 
upon  evidence  by  the  plaintiff  that  the  defend- 
ant was  Indebted  to  him,  and  upon  testimony  by 
a  witness  that  he  had  settled  his  account  with 
the  plaintiff  by  such  ledger  and  found  it  to  be 
fair  and  honestly  kept,  where  the  blotter  con- 
taining the  original  entries  is  not  produced,  nor 
the  clerk  who  kept  it  called,  nor  his  absence 
accounted  for.     Ives  v.  Waters,  30  Hun,  297. 

And  entries  In  a  ledger  for  items  of  printing 
and  advertising,  transferred  from  the  advertis- 
ing book  In  which  the  Items  were  originally  en- 
tered, are  not  admissible  as  secondary  evidence 
where  the  preliminary  proof  to  show  the  loss 
of  the  book  of  original  entry  (the  advertising 
book)  does  not  show  who  last  had  possession 
of  it,  or  any  bona  fide  or  diligent  search  for  it. 
Caultield  v.  Sanders,  17  Cal.  569.  In  this  case, 
however,  the  evidence  as  to  the  loss  was  re- 
ceived without  objection  as  not  sufficient,  and 
the  ledger  to  which  the  entries  were  transferred 
was  held  to  have  been  properly  admitted,  in 
connection  with  the  advertisement  in  the  news- 
paper, the  entries  to  show  the  proper  items  con- 
stituting a  demand  in  suit,  the  newspaper  the 
subject-matter  of  the  advertisement. 

8.  Original  entries  in  ledger  form. 

On  the  other  hand,  a  book  unobjectionable  la 
other  respects  Is  not  to  be  rejected  as  not  being 
a  book  of  original  entries  merely  because  the 
entries  are  In  ledger  form,  where  those  entries 
are  in  fact  the  first  or  original  permanent  rec- 
ord of  the  transaction  within  the  rule  laid  down 
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in  the  previous  sections  of  this  division.  Swain 
V.  Cheney.  41  N.  H.  232;  Jones  v.  Dekay,  3 
N.  J.  L.  955;  Wells  v.  Hatch,  43  N.  H.  246; 
Gibson  V.  Baile>,  13  Met.  637;  Faxon  v.  Hol- 
lis,  13  Mass.  427;  Hurtz  v.  Neufvllle,  2  Mc- 
Mull.  L.  138 ;  Toomer  v.  Gadsden,  4  Strobh.  !•. 
193;  Hoover  v.  Gehr,  62  Pa.  136;  Rehrer  v. 
Zelgler,  3  Watts  ft  S.  258 ;  Sanborn  v.  Cunning- 
ham (Cal.)  33  Pac.  894;  Mathews  v.  Sanders, 
16  Ark.  255. 

A  book  kept  In  ledger  form  was  admitted  In 
Lloyd  V.  Lloyd,  1  Redf.  399,  although  the  court 
criticised  such  a  book. 

In  Rodman  v.  Hoops.  1  Dall.  85,  1  L.  ed.  47, 
a  book  was  offered  in  the  form  of  a  ledger  con- 
taining In  some  instances  reference  to  a  waste 
book,  and  the  court  allowed  the  book  to  be  read, 
leaving  it  to  the  jury  to  determine  on  the  face 
of  It  whether  it  was  an  original  or  a  transcript, 
and  instructing  them  in  the  latter  case  to  dis- 
regard it. 

A  ledger,  the  entries  In  which  are  made  from 
memoranda  and  office  books,  is  a  book  of  origi- 
nal entry.  Anonymous,  21  Misc.  656,  48  N.  Y. 
Surp.  277. 

So,  also,  is  a  ledger  the  entries  in  which  are 
transcribed  from  an  order  l>ook  daily :  and  the 
production  of  the  order  book  Is  not  essential. 
Farley  v.  Gibbs,  22  N.  Y.  S.  R.  94,  4  N.  Y. 
Supp.  353. 

The  fact  that  a  merchant  keeps  a  day  book  in 
which  he  entered  sales  made  by  him  to  his  cus- 
tomers is  no  £;round  for  the  rejection  of  his 
ledger  to  prove  the  account  in  question,  where 
he  also  testifies  that  the  ledger  contains  the 
original  entries  of  the  account  in  suit,  and  that 
they  appeared  in  no  other  book,  and  there  Is 
compliance  with  the  other  provisions  of  tbe 
statute  as  to  the  admission  of  books  of  ac- 
count. Byerts  v.  Robinson,  9  N.  M.  427,  64 
Pac.  932. 

And  a  ledger  in  which  are  entered  items 
taken  from  the  day  book,  to  which  they  are 
transferred  dally  by  a  bookkeeper  from  the  slate 
upon  which  they  were  first  noted,  is  admissible 
as  a  book  of  original  entries,  where  no  prices 
were  entered  until  the  items  were  transferred 
to  the  ledger,  and  the  bookkeeper  testifies  that 
he  settled  his  own  accounts  by  the  books,  and 
other  witnesses  testified  that  they  settled  their 
accounts  by  them  and  found  them  honest  and 
correct.  McGoldrick  y.  Traphagen,  88  N.  Y. 
338. 

So,  a  ledger  into  which  are  transcribed 
charges  for  goods  sold  from  a  temporary  pass 
book  is  a  book  of  accounts  within  the  meaning 
of  the  Vermont  statute  allowing  the  plaintiff,  in 
an  action  of  book  account  against  a  decedent's 
estate,  to  testify  in  whose  handwriting  the 
charges  are.  Gifford  y.  Thomas,  62  Vt.  34,  19 
Atl.  1088. 

And  in  an  action  against  a  copartnership 
for  goods  sold  and  delivered,  defended  on  the 
ground  that  the  goods  were  bought  by  a  mem- 
ber thereof  on  his  own  individual  account, 
plaintiff's  ledger,  containing  an  entry  of  the 
sale  of  the  goods  in  question,  is  admissible  in 
plaintiff's  behalf  to  show  with  whom  he  under- 
stood he  made  the  transaction  and  to  whom 
he  looked  for  payment,  where  his  bookkeeper 
testified  that  the  entry  was  not  entered  in  a 
pass  book  or  elsewhere  and  then  transferred 
to  the  ledger,  but  was  an  original  entry.  San- 
born V.  Cunningham  (Cal.)  83  Pac.  894. 

In  Welch  v.  Kicker,  69  Vt.  239,  39  Atl.  200, 

the  plaintiffs  offered  testimony  that  the  ledger 

offered  by  them  was  the  only  book  upon  which 

I  they  charged  such  goods  as  were  not  paid  for ; 

I  but  it  was  held  that  they  were  only  entitled  to 

show  how  the  books  were  kept,  and  explain  the 

j  fact   that   on   the  sales   book   the  goods   were 

charged  to  one  of  the  defendants,  while  on  the 
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ledger  they  were  charged  to  both  of  them. 
Neither  entry  was  conclusive  as  to  whom  the 
<!r^it  was  In  fact  given,  and  it  was  for  the 
Jury  to  say  whether  the  plaintiff's  books  as  kept 
•corroborated  their  claim. 

But  the  fact  that  a  ledger  to  which  entries 
«re  transcribed  from  other  books  in  which  the 
party's  daily  transactions  are  entered  contains 
a  single  original  entry,  does  not  render  it  a 
book  of  original  entries,  and  it  is  inadmissible 
in  evidence  to  prove  even  the  fact  shown  by 
that  entry.  Fitzgerald  v.  McCarty,  55  Iowa, 
702,  8  N.  W.  646. 

And  ledger  accounts  testified  to  be  In  the 
tiand writing  of  a  decedent,  or  of  his  bookkeeper 
who  lived  without  the  state,  are  inadmissible  in 
«vidence,  where  they  do  not  appear  prima  facie, 
and  are  not  shown  to  have  been  the  'original 
entries  made  contemporaneously  with  the  sales 
and  payments  noted  in  them.  First  Nat.  Bank 
T.  Chaffin,  118  Ala.  246,  24  So.  80. 

In  Way  v.  Cross,  95  Iowa,  258,  63  N.  W.  691, 
the  plaintiff's  ledger  was  held  inadmissible  as 
a  book  of  original  entry  because  It  appeared 
that  he  first  entered  his  sales  on  slips  during 
the  day,  and  at  the  close  of  the  day  transferred 
them  to  the  ledger,  the  entry  In  the  ledger  not 
showing  the  kind  of  goods  sold,  but  merely 
showing  a  charge  of  merchandise  sold,  and  the 
amount  for  which  it  was  sold. 

d.  Balances. 

Where  account  books  are  receivable  In  evi- 
dence it  Is  only  when  the  entries  are  made  of 
items  as  they  arise  and  as  contemporaneous  res 
f/estw;  but  an  entry,  not  of  particular  pay- 
ments or  advances,  nor  even  of  any  aggregate, 
but  of  what  remains  due  as  a  balance  after 
allowing  set-offs  and  counterclaims,  does-  not 
come  within  any  rule  of  evidence  permitting 
the  admission  of  books  of  account.  McClln- 
tock's  Appeal,  58  Mich.  152,  24  N.  W.  549. 

So  held  In  Backner  v.  Meredith,  1  Brewst. 
<Pa.)  306,  of  an  entry  reading  "Balance  from 
former  account." 

And  Baldrldge  v.  Penland,  68  Tex.  441,  4  S. 
W.  565,  holds  that  entries,  to  be  admissible, 
should  not  be  uncertain  or  equivocal,  and  from 
them  it  should  appear  that  the  thing  sold  is  a 
legitimate  source  of  commerce  which  prima 
facie  has  value,  but  that  the  act  performed  for 
which  compensation  is  claimed,  is  one  legal  in 
its  nature ;  and  that,  therefore,  entries  for  "bal- 
ances'* for  drinks,  cigars,  etc.,  on  the  books  of 
a  saloon  keeper,  are  inadmissible, — they  merely 
involve  the  declaration  that  upon  an  account 
of  general  dealings  on  the  days  named  In  some 
way  payment  in  part  was  made  for  the  things 
had,  and  thai  there  was  a  balance  unpaid  which 
the  party  entered  Instead  of  entering  the  facts 
on  which  he  based  his  adjustment  of  account 
for  the  day. 

But  Spear  v.  Peck,  15  Vt.  566,  holds  that  a 
t)alance  found  due  on  settlement  Is  a  proper 
subject  of  charge  In  a  new  account,  and,  where 
the  settlement  is  not  Impeached,  is  recoverable 
in  a  book  action. 

y.  Time  for  making  the  entries. 

a.  General  rule. 

The  general  rule  as  to  the  time  within  which 
entries  are  to  be  made,  whether  under  the  com- 
mon-law rule  admitting  books  of  account,  or  un- 
der the  statutory  provisions  on  that  subject,  is 
that  they  should  be  made  at  or  near  the  time 
of  the  transactions  recorded.  But  while  the 
freshness  of  the  entry  is  essential  the  law  fixes 
no  precise  Instant  when  the  entries  may  be 
made ;  it  suffices  if  they  are  made  within  a  rea- 
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sonable  time  so  that  they  may  appear  to  have 
been  made  while  the  memory  of  the  fact  was 
recent,  or  the  source  from  which  the  knowl- 
edge of  it  was  derived  remained  unimpaired. 
Cummings  v.  Nichols,  13  N.  H.  425,  38  Am.  Dec. 
501;  Watrous  v.  Cunningham,  71  Cal.  30,  11 
Pac.  811 ;  Jones  v.  Long,  3  Watts,  326 ; 
Prince  v.  Smith.  4  Mass.  455 ;  Cogswell  v.  Dol- 
liver,  2  Mass.  217,  3  Am.  Dec.  45  (dictum  by 
Sewall,  J.)  ;  Wagar  Lumber  Co.  v.  Sullivan 
Logging  Co.  120  Ala.  558,  24  So.  949;  Moody 
V.  Roberts,  41  Miss.  74;  Talbotton  R.  Co.  v. 
Gibson,  106  Ga.  229,  32  S.  E.  151 ;  Eastman  v. 
Moulton,  3  N.  H.  156  ■  Davis  v.  Sanford,  9 
Allen,  216 ;  Chicago,  St.  L.  &  N.  O.  R.  Co.  v. 
Provine,  61  Miss.  288 :  Penn  v.  Watson.  20  Me. 
13 :  State,  Rumsey,  Prosecutor,  v.  New  York 
&  N.  J.  Teleph.  Co.  49  N.  J.  L.  322,  8  Atl.  290 : 
Atkinson  v.  Burt.  65  Ark.  316,  46  S.  W.  987.  53 
S.  W.  404  ;  Bennett  v.  Shaw,  12  Ohio  C.  C.  574  ; 
Barnet  T.  Steinbach,  1  W.  N.  C.  335;  Bupp  v. 
O'Connor,  1  Tex.  Civ.  App.  328,  21  S.  W.  619 ; 
Moore  v.  Moore  (Tex.  Civ.  App.)  31  S.  W.  632 ; 
Brown  v.  Williams  (Tex.  Civ.  App.)  31  S.  W. 
225 ;  Lane  v.  May  &  T.  Hardware  Co.  121  Ala. 
296,  25  So.  809;  Dismukes  v.  Tolson,  67  Ala. 
:J86;  Skipworth  v.  Deyell,  83  Hun,  307.  31  N.  Y. 
Supp.  918.  Compare  Baldrldge  v.  Penland,  68 
Tex.  441,  4  S.  W.  565,  in  which  it  was  held 
that  the  fact  that  some  of  the  items  seem  not 
to  have  been  entered  at  or  about  the  time  the 
goods  are  shown  to  have  been  delivered  tends 
to  throw  suspicion  on  the  correctness  of  the 
entries,  as  well  as  to  show  that  they  are  not 
declarations  contemporaneous  with  the  dally 
dealings. 

But  Klngsland  ▼.  Adams,  10  Vt.  201,  holds 
that  the  fact  that  no  charge  was  made  on  the 
book  at  the  time  of  delivery  is  no  valid  objec- 
tion to  a  recovery  if  the  article  is  actually  sold, 
and  was  a  proper  subject  of  charge  on  the  book. 
When  the  property  sold  is  not  charged  at  the 
time,  it  may,  as  a  matter  of  evidence,  weaken 
the  plaintifTs  claim,  and  when  a  book  is  kept, 
and  no  charges  are  made.  It  affords  strong  evi- 
dence against  the  party  making  the  claim,  but 
cannot  determine  that  the  article  sold  is  not 
a  proper  subject  of  charge. 

In  Robinson  v.  Dibble,  17  Fla.  457,  the  court 
said  it  was  inclined  to  believe  that  books  pur- 
porting on  their  face  to  be  the  daily  record  of 
business,  and  in  which  the  entries  were  shown 
to  be  In  the  handwriting  of  a  deceased  clerk, 
were  admissible  in  evidence,  although,  aside 
from  the  internal  evidence  afforded  by  the  en- 
tries themselves,  there  was  no  evidence  that  it 
was  his  duty  to  make  original  entries  as  to  the 
daily  business  of  his  employer. 

In  order  to  admit  an  entry  it  is  essential 
that  it  be  proved  to  have  been  made  at  the  time 
it  purports  to  bear  date ;  it  must  be  a  contem- 
poraneous entry.  Barton  v.  Dundas,  24  U.  C. 
g.  B.  278. 

And  a  claim  against  a  decedent's  estate 
should  not  be  allowed  where  It  Is  supported  only 
by  book  entries  which  the  evidence  shows  were 
not  made  at  the  time  they  bear  date.  Butter- 
week's  Estate,  4  Pa.  Dist.  R.  563. 

Testimony  merely  that  the  entries  were  en- 
tered at  the  time  they  purported  to  have  been 
made  is  not  enough ;  but  it  must  also  be  shown 
that  they  were  made  at  the  time  the  transac- 
tion recorded  took  place.  Martin  v.  Nichols, 
54  Mo.  App.  594;  Watrous  v.  Cunningham,  71 
Cal.  30,  11  Pac.  811. 

In  Goodwin  v.  O'Brien,  25  N.  Y.  S.  R.  208, 
6  N.  Y.  Supp.  239,  a  suit  against  the  defend- 
ant as  an  agent  for  an  accounting,  it  was  held 
that  the  referee  was  not  bound  by  a  book  tes- 
tified to  by  the  defendant  to  be  his  book  of  orig- 
inal entry,  and  purporting  to  show  the  various 
disbursements  made  by  him  as  agent,  because 
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it  appeared  from  the  book  Itself,  and  from  the 
manner  In  which  the  entries  were  made,  that 
ther  were  probably  not  made  at  the  time  of  the 
disbursements. 

But  in  Robinson  y.  Alabama  ft  G.  Mfg.  Co. 
89  Fed.  218,  it  was  held  that  the  master  could, 
for  the  investigation  and  stating  an  account, 
use  books  the  entries  In  which  were  made  sub- 
sequently to  the  date  of  the  transactions  record- 
ed, and  which  for  this  reason  had  been  excluded 
as  Independent  evidence,  where  he  had  yerifled 
all  of  the  entries  on  the  books  from  independ- 
ent sources  before  he  made  any  use  of  them,  and 
it  was  not  shown  that  any  of  the  entries  were 
Incorrectly  or  fraudulently  entered  for  the  pur- 
pose of  misleading  and  deceiying. 

It  is  usually  held  that  more  than  one  day 
ought  not  to  be  allowed  to  Interyene  unless 
the  peculiar  nature  of  the  business  Justifies  a 
longer  time.  Walter  y.  Bollman,  8  Watte,  544. 
I<n  this  case  the  account  was  for  personal  sery- 
ices  returned  by  a  physician,  and  a  delay  of  two 
days  was  held  fatal. 

So,  entries  are  Inadmissible  where  they  were 
not  made  until  at  least  a  week  after  the  trans- 
action took  place.  McGarry's  Estate,  9  Pa. 
Dist.  R.  172 ;  Lovelock  y.  Oregg,  14  Colo.  63, 23 
Pac.  86. 

And  a  book  is  not  admissible  to  show  advance- 
ments made  by  a  decedent  to  his  children  where 
the  face  of  the  entries  shows  that  they  were 
made  long  after  the  transactions  occurred,  and 
the  other  evidence  in  the  case  furnishes  no  ex- 
planation, but,  on  the  contrary,  the  administra- 
tor states  frankly  his  Inability  to  explain  why 
the  charge  for  the  advancement  was  not  made 
at  that  time  Instead  of  many  years  thereafter. 
Nelson  v.  Nelson,  90  Mo.  4G0,  2  S.  W.  413. 

In  Iowa  and  Nebraska  it  is  error  to  admit  a 
book  of  accounts  where  it  is  not  first  shown,  as 
required  by  statute,  that  the  charges  were  made 
at  or  near  the  time  of  the  transaction  therein 
entered,  unless  satisfactory  reasons  appear  for 
not  making  such  proof.  Security  Co.  v.  Gray- 
beal,  86  Iowa,  643,  52  N.  W.  497 ;  United  States 
Bank  v.  Burson,  90  Iowa,  191,  57  N.  W.  706 ; 
Anderson  v.  Ames,  6  Iowa,  486 ;  Martin  v.  Scott, 
12  Neb.  42,  10  N.  W.  632 ;  Atkins  v.  Seeley,  64 
Neb.  688,  74  N.  W.  1100. 

Where  it  appears  that,  as  to  some  of  the 
charges,  the  reason  they  were  not  made  at  the 
time  of  the  sale  was  that  the  plaintiflP  was  not 
present  at  the  time,  but  that  he  entered  them 
on  information  given  him  by  defendant  after 
the  sale ;  but  there  is  no  explanation  of  the  de- 
lay in  entering  the  remaining  charges,  the 
charges,  whose  delayed  entry  are  explained,  are 
admissible,  but  those  not  so  explained  are  not. 
Anderson  v.  Ames,  6  Iowa,  486.  "Prima  facie," 
said  the  court,  "it  would  seem  that  the  entry 
was  made  at  or  about  the  time  he  first  had 
knowledge  of  what  charge  he  should  make,  or 
to  what  extent  the  defendants  were  debtors. 
The  spirit  and  reason  of  the  law,  we  think,  was 
complied  with." 

In  Say  re  v.  Say  re,  3  N.  J.  L.  1035,  Judgment 
for  plaintiff  was  asked  to  be  reversed  because 
the  court  had  permitted  the  plaintiff  to  prove 
items  of  a  book  account  of  an  older  date  than 
a  note  of  hand  which  the  defendant  had  given 
him,  without  proving  that  those  items  were  not 
included  In  the  note,  the  defendant  contend- 
ing that  giving  the  note  was  itself  prima  facie 
evidence  of  a  settlement  of  all  previous  ac- 
counts; but  the  court  ruled  that  no  such  legal 
consequence  followed ;  that  It  was  all  matter  of 
evidence  to  the  Jury. 

But  entries  in  the  books  of  one  party  to  a 
transaction  not  contemporaneous  or  made  in 
the  due  course  of  business  as  a  part  of  the  res 
geatWf  but  made  after  the  rights  of  the  other 
party  had  become  fixed,  are  not  competent  evl- 
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dence.     Burley  v.  German-American  Bank,  111 
U.  S.  216,  28  L.  ed.  406,  4  Sup.  Ct.  Rep.  341. 

In  Farner  v.  Turner,  1  Iowa,  63,  replevin #or 
property  claimed  by  plaintiff  to  belong  to  hlo» 
individually,  and  to  be  exempt  from  levy  under 
execution  on  a  Judgment  against  a  copartner- 
ship of  which  he  was  a  member,  a  book  of  orig- 
inal entries  of  the  copartnership,  offered  for  the- 
purpose  of  showing  plaintiff's  ownership  by  an 
entry  therein,  In  the  handwriting  of  the  other 
copartner,  now  a  nonresident  of  the  state,  that 
the  note  given  In  payment  for  the  property  wa» 
charged  to  the  private  account  of  plaintiff  of 
the  date  of  sale  testified  to  by  the  seller,  waa 
held  not  admissible  as  part  of  the  res  gestw, 
because  it  appeared  that  the  seller  fixed  th» 
sale  as  haying  been  made  sometime  during  a 
period  of  twelve  days,  and  the  only  evidence- 
that  the  entry  was  made  at  any  time  within 
this  Indefinite  period  was  the  testimony  of  the 
entry  itself  by  Its  date,  which  probably  was 
sometime  within  those  twelve  days. 

b.  entries  in  usual  course  of  business. 

But  It  Is  no  objection  to  a  book  of  acconnts* 
that  the  Items  charged  were  not  entered  on 
the  same  day  as  the  transaction  recorded,  so 
long  as  the  charge  was  made  in  the  usual  course 
of  business.     Bay  v.  Cook,  22  N.  J.  L.  343. 

Thus,  a  book  of  a  tailor  to  whom  cloth  Is- 
dellvered  by  a  customer  to  be  made  into  a  gar- 
ment, accompanied  by  his  suppletory  oath,  by 
which  it  appears  that  he  made  the  charge  for 
the  work  after  he  had  cut  out  the  garment  and 
delivered  it  to  the  Journeyman  who  lived  In 
the  same  house  with  him,  and  that  this  was- 
the  manner  In  which  he  kept  his  books.  Is  ad- 
missible In  evidence.  Kaughley  v.  Brewer,  Itt- 
Serg.  ft  R.  133,  16  Am.  Dec.  644. 

And  a  book  of  account  made  up  in  the  usual 
course  of  business.  In  part  from  reporte  re- 
turned by  the  person  In  charge  of  the  work,  of 
work  done  and  amount  of  material  used,  is  com- 
petent evidence  In  connection  with  the  reports, 
as  part  of  a  system  of  carrying  on  business,  ta 
prove  a  claim  for  labor  and  materials.  Dla- 
ment  v.  Colloty  (N.  J.  L.)  49  Atl.  445. 

In  Curren  v.  Crawford,  4  Serg.  ft  R.  3,  plain- 
tiff produced  books  which  he  swore  were  hls- 
books  of  original  entries  of  goods  sold  and  de- 
livered, and  that  the  entries  were  made  at  the 
times  by  himself.  On  cross-examination  he 
stated  that  he  was  present  at  some  of  the  times 
when  lime  was  delivered  to  the  defendant ;  that 
by  "the  times"  he  meant  the  times  when  the 
lime  was  loaded  in  the  wagons  at  the  kiln; 
that  he  was  not  present  at  all  the  times  the- 
wagons  were  loaded,  or  at  all  the  times  the  lime 
was  delivered.  On  being  examined  by  the- 
court  he  said  he  was  at  home  five  days  out  of 
six,  and  that  the  lime  he  did  not  see  loaded  he> 
generally  saw  delivered.  The  court  said: 
"The  law  fixes  no  precise  Instant  when  the  en- 
try should  be  made.  At  or  near  the  time  of  the 
transaction  they  should  be  made.  It  is  not  to  be- 
a  register  of  past  transactions,  but  a  memoran- 
dum of  transactions  as  they  occur.  If  the  book 
appear  on  investigation  or  examination  of  the 
party  by  the  court,  not  to  be  such  a  one,  the 
court  may  reject  it  as  incompetent.  If  thia 
does  not  clearly  appear,  It  Is  to  be  submitte<> 
to  the  Jury  to  decide  on."  The  book  here  waa 
so  submitted,  and  its  verity  left  to  the  Jury. 

If  the  charge  be  for  work  and  labor  contlnn- 
ing  from  day  to  day  for  several  days,  it  Is  not 
necessary  to  set  down  a  charge  for  each  day 
by  Itself,  and  there  seems  to  be  no  very  cogent 
reason  why  it  ipay  not  form-  the  subject-mat- 
ter of  a  single  charge.  And  a  book  of  an  em- 
ployee who  works  through  the  whole  of  the  day 
and   part   of   the   night,   In   which   he  «oter» 
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cliai!ses  for  his  serylces  at  the  end  of  the  week 
on  Saturday  night,  and  also  credits  therein  for 
money  receWed  daring  the  week.  Is  admissible 
la  evidence  to  show  both  the  work  done  and 
the  credits.     Tearsley's  Appeal,  48  Pa.  531. 

But  If  the  work  continues  for  months  there 
l»  no  reason,  If  the  party  relies  upon  his  book, 
why  he  should  not  make  his  charges  from  week 
to  week,  or  In  other  limited  terms.  Cummlngs 
v.  Nichols,  18  N.  H.  420,  38  Am.  Dec.  501.  The 
charges  were  for  labor,  and,  although  entered 
as  of  a  glyen  month,  they  covered  such  length 
of  time  as  to  show  that  the  work  extended  over 
Into  subsequent  months. 

In  Bogart  v.  Cox,  4  Ohio  C.  C.  '289,  an  action 
to  recover  for  board  furnished,  work  done,  and 
care  rendered  by  the  plaintiff  to  the  defendant's 
intestate  In  his  lifetime,  the  charges  In  the  ac- 
count as  stated  were  by  the  week,  while  In  the 
book  produced  they  did  not  purport  to  have 
been  made  until  the  expiration  of  the  year  dur- 
ing which  the  board  was  furnished,  and,  al- 
though the  plaintiff  testified  that  the  entries 
had  been  made  at  the  time  they  purport  to 
have  been  made,  not  a  single  charge  had  a  date 
to  it,  and  the  credits  appeared  only  uuder  the 
months ;  and  it  was  held  that  the  charges  were 
not  80  contemporaneous  with  the  transactions 
purporting  to  be  recorded,  or  so  much  a  part  of 
the  res  geata,  as  to  make  them  either  of  weight 
as  evidence  of  weekly  or  dally  transactions,  or 
to  be  admissible  as  a  valid  book  of  accounts 
under  the  Ohio  statute. 

Where  the  entries  In  a  book  are  so  obliterated 
as  to  be  illegible,  and  exhibit  altogether  such 
irregularity  and  want  of  system  as  to  show 
that  they  were  not  made  in  the  regular  course 
of  business,  the  book  is  Inadmissible.  Thayer 
V.  Deen,  2  Hill,  L.  677. 

Where  a  charge  upon  which  a  t>arty  relies 
as  evidence  of  Lis  claim  bears  a  date  showing 
that  it  was  made  on  Sunday,  he  must  show  that 
the  sale  was  not  In  fact  on  that  day,  or  he  can- 
not recover.     Bustln  v.  Rogers,  11  Cush.  846. 

But  Staggers's  Estate,  8  Pa.  Super.  Ct.  260, 
holds  that  the  book  of  a  physician,  if  otherwise 
unobjectionable,  Is  not  rendered  inadmissible 
because  some  of  the  visits  were  made  and 
charges  entered  on  Sunday. 

e»  Bntriw  made  before  transactiona  cloeed. 

Books  of  original  entries  are  evidence  of  goods 
sold  and  delivered  when  the  entry  was  made  at 
the  time  of  the  delivery  of  the  goods,  or  when 
they  were  set  apart  for  delivery;  but  If  the 
entry  was  made  before  the  goods  were  delivered 
or  set  apart  for  delivery,  the  books  are  not  such 
evidence.  Rldgway  v.  Bell,  1  Phlla.  117; 
Rhoads  V.  Gaul,  4  Rawle,  404,  27  Am.  Dec. 
277 ;  Rheem  v.  Snodgrass,  2  Grant,  Cas.  870. 
In  this  last  case,  however,  the  plaintiff  having 
agreed  to  remit  the  amount  of  the  item  objec- 
tionable for  the  above  reason,  without  prejudice 
to  their  right.  If  any,  to  recover  it  In  another 
action,  the  Judgment  as  to  the  remaining  items 
was  affirmed. 

And  an  arbitrary  sign  or  check  mark  afiSxed 
to  the  entry  of  each  article,  not  for  the  pur- 
pose of  charging  the  purchaser,  but  to  prevent 
the  second  delivery  of  a  similar  article,  is  no 
evidence  of  delivery,— especially  when  It  ap- 
pears that  the  sign  or  mark  was  not  always 
made  by  the  person  who  made  the  charge,  nor 
by  a  merchant  or  a  clerk  In  his  employment. 
Rhoads  v.  Gaul,  4  Rawle,  404,  27  Am.  Dec. 
277. 

d.  Bntriee  completed  when  traneactione  closed. 

But  an  enti*y  In  a  book  of  original  entries  be- 
gun when  goods  were  ordered,  but  while  their 
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quantity  and  value  were  yet  uncertain,  and 
filled  up  after  the  particulars  have  been  ascer- 
tained and  the  goods  delivered,  can  be  given  in 
evidence  to  prove  the  sale  and  delivery.  Ben- 
ners  v.  Maloney,  8  Phlla.  57 ;  Molony  v.  Ben- 
ners,  8  Grant  Cas.  233. 

So,  a  book  of  original  entries  kept  by  a  paper 
hanger  Is  evidence  of  paper  furnished  and  labor 
bestowed  in  hanging  it,  where  the  entry  was 
made  as  soon  as  the  quantity  of  pi^;>er  was 
ascertained  from  its  use  and  the  amount  of 
work  done  in  using  it,  although  it  required  sev- 
eral days  to  finish  the  work.  Bolton's  Appeal,. 
8  Grant  Cat.  204. 

In  Koch  V.  Howell,  6  Watts  ft  S.  850,  an  ac- 
tion on  a  book  account  for  paper  sold  by  plain- 
tiff to  defendant  and  hung  by  his  workmen  on 
the  walls  of  defendant's  house,  it  appeared: 
that,  as  the  plaintiff  handed  the  pieces  of  paper 
to  his  workmen  in  the  first  Instance,  he  charged 
to  the  defendant  the  ^ross  amount  of  paper  so 
delivered,  and  later,  when  the  quantity  of  paper 
actually  used  was  ascertained,  he  entered  that 
amount,  the  price  per  piece,  with  the  price  of 
hanging  it,  and  the  gross  amount ;  and  it  waa 
held  that  the  book  was  properly  admitted. 

And  where  a  purchaser  at  a  store  selects  the- 
articles  he  wants,  and  has  them  set  apart  to  be 
sent  for  by  him,  or  to  be  sent  to  him  by  the 
merchant,  and  the  goods  are  then  charged  to* 
the  purchaser,  the  entry  is  admissible  in  evi- 
dence.    Parker  v.  Donaldson,  2  Watts  k  S.  0. 

In  Keim  v.  Rush,  6  Watts  &  S.  377,  entries 
of  goods  sold  to  be  delivered  at  a  distance, 
shown  to  have  been  made  when  the  goods  were- 
loaded  and  started,  were  held  competent  evi- 
dence to  prove  the  sale  and  delivery. 

So,  also,  is  an  entry  made  when  the  articles 
(in  this  case  maps)  are  finished  and  ready 
for  delivery  except  the  packing  In  boxes,  al- 
though it  may  appear  that  the  goods  are  not 
actually  taken  away  by  the  defendant  until 
some  six  or  eight  days  later.  WoUenweber  v. 
KetterlinuB,  17  Pa.  889. 

Whether  an  entry  begun  and  dated  when  the 
goods  were  ordered,  giving  merely  the  date  of 
the  order  and  the  price  per  pound  of  the  arti- 
cle ordered,  to  which  was  added  without  date 
the  weight  when  the  articles  were  set  apart 
and  weighed  after  an  interval  of  sometimes  as 
much  as  six  days,  and  which  was  finally  com- 
pleted by  carrying  out  the  price  of  the  whole 
as  ascertained  by  calculation  at  a  still  later 
date,  is  Inadmissible,  is  not  clear ;  but  Shannon 
V.  Starkey,  5  Phi  la.  153,  while  not  passing  di- 
rectly on  this  point,  does  hold  that  the  title 
to  the  goods  In  this  case  was  not  changed  until 
the  goods  were  weighed  aud  set  apart  from  the 
others,  and  that  that  case  differed  from  Ben- 
ners  v.  Maloney,  3  Phlla.  57,  in  that  the  title 
to  the  property  forming  the  subject-matter  of 
the  sale  in  the  latter  case  passed  when  the  order 
was  given  and  entered  or  the  merchant's  book, 
because  the  goods  were  already  separated,  and 
all  that  remained  was  to  ascertain  how  much 
was  sold ;  and  that  it  differed  from  Koch  v. 
Howell,  6  Watts  &  S.  850,  In  that  in  that  case 
the  entry  was  legally  complete  when  the  goods 
were  delivered  to  the  workmen,  and  that  the 
subsequent  addition  to  the  entry  was  a  mere 
credit  or  deduction  of  the  paper  remaining  un- 
used after  the  work  was  done. 

But  in  Cook  V.  Ashmead,  2  Miles  (Pa.)  268, 
a  new  trial  was  granted  for  error  in  the  admis- 
sion of  plaintiff's  books,  because  It  appeared 
that  the  plaintiff  had,  although  according  to  his 
custom,  entered  In  the  book  the  name  and  quan- 
tity of  the  article  ordered  when  the  order  was 
given,  but  that  the  prices  were  not  carried  out 
until  a  subsequent  date,  when  the  goods  were 
delivered,  and  that  then  the  articles  were 
ticked  off  In  the  book. 
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In  Boyle  y.  Barber,  1  Phila.  198,  plaintiffs 
were  nonsuited  for  want  of  evidence ;  their 
books  being  rejected  because  the  entries  were 
made  after  the  sale  but  before  the  goods  were 
delivered  to,  or  separated,  marked  and  set  aside 
for,  the  purchaser.  In  this  case  the  bookkeep- 
er testifled  that  he  made  the  entries  Immediate- 
ly after  the  sale  so  far  as  to  charge  the  arti- 
cles and  price  per  pound,  and  that  then  the 
goods  (in  this  instance  bags  of  coffee)  were 
separated  from  the  mass  of  bags  and  brought 
do  Win  and  weighed  when  the  entry  was  com- 
pleted by  adding  to  it  the  number  of  pounds 
and  aggregate  cost. 

e.  Entries  made  all  at  one  time. 

In  Eastman  ▼.  Moulton,  3  N.  H.  156,  It  was 
«aid  that  the  charges  in  the  handwriting  of  the 
party  must  appear  in  such  a  state  that  they 
ntay  be  presumed  to  be  .the  daily  minutes  of 
the  transactions  and  business ;  for  if  it  appears 
in  any  way  that  many  charges  purporting  to 
t>e  made  under  different  dates  were  in  fact 
made  at  the  same  time  the  book  Is  not  evidence. 

A  book  proved  by  uncontradicted  testimony 
not  to  have  been  purchased  until  some  time  af t- 
«r  the  date  of  the  entries  therein,  and  as  to 
which  there  is  strong  reason  for  belief  that  the 
entries  were  all  made  at  one  time,  is  not  a 
t>ook  of  original  entries.  Eberhardt  v.  Schus- 
ter, 10  Abb.  N.  C.  374;  Davis  v.  Sanford,  9 
Allen,  216. 

So,  entries  made  In  the  front  leaf  of  a  book 
t>efore  the  first  page,  and  not  in  the  regular 
course  of  charges,  and  having  every  appearance 
of  all  having  been  made  at  the  same  time,  are 
not  proper  to  go  to  the  Jury.  Lynch  v.  M'llugo, 
1  Bay,  33. 

And  a  decedent's  book.  In  which  the  only  en- 
tries are  memoranda  made  all  at  one  time  Just 
t)efore  his  death,  of  articles  previously  delivered 
to  his  children,  for  the  purpose  of  showing  what 
each  had  received  of  his  estate,  so  that  all  the 
•children  might  share  alike,  is  not  a  book  con- 
templated  by  the  Illinois  statute  providing  for 
the  admission  of  books  of  account  in  evidence. 
To  be  received  In  evidence  they  must  be  books 
of  original  entries  of  the  transactions  made  as 
they  occurred  in  the  regular  course  of  business. 
Treadway  v.  Treadway,  6  III.  App.  478. 

So,  a  book  of  a  landlord  containing  charges 
for  the  landlord's  share  of  grain  raised  by  the 
tenant,  bearing  no  date  other  than  the  year,  of 
property  bought  by  the  tenant  from  the  land- 
lord and  the  cash  paid  out  by  the  landlord  on 
the  tenant's  order,  is  not  a  regular  book  account 
such  as  is  fontemplated  by  the  Wisconsin  stat- 
ute, although  supported  by  the  landlord's  sup- 
pletory  oath,  and  ought  not  to  be  received  in 
•evidence.     Moss  v.  Vroman,  6  Wis.  147. 

In  assumpsit  on  a  book  debt  by  an  adminis- 
trator against  an  administrator,  an  account  of 
a  year's  farming  by  the  plaintiffs  Intestate 
made  up  the  year  thereafter  and  entered  on  a 
blank  page  of  an  old  copy  book  containing  no 
other  entries  and  signed  as  alleged  by  defend- 
ant's intestate  in  his  own  handwriting,  Is  not 
such  a  book  entry  as  is  admissible  on  the  part 
of  defendant  as  evidence  of  a  set-off  or  pay- 
ment. Keener  v.  Zartman,  144  Pa.  179,  22  Atl. 
889. 

In  Geiger's  Appeal,  24  W.  N.  C.  264,  the 
■executor  was  held  to  have  been  properly  sur- 
charged for  a  debt  for  which  he  claimed  credit 
as  due  from  his  testator's  estate,  because  the 
-only  evidence  of  the  debt  was  a  book  contain- 
ing the  account,  the  entries  in  which  were  all 
made  at  one  time  and  from  some  other  book 
•or  memoranda,  and  there  was  a  written  memor- 
:andum  on  the  outside  of  the  book  showing  that 
:62  L.  R.  A. 


the  beginning  of  the  account  antedated  the 
claimant's  possession  of  the*  book. 

In  Cook  V.  Thompson,  reported  In  a  footnote 
in  1  Bay,  34,  a  new  book  of  entries  was  rejected 
because  It  had  the  appearance  of  being  fabri- 
cated for  the  purpose. 

Charges  in  the  pialntifTB  Journal  for  work 
done  and  materials  furnished  by  him  to  the  de- 
fendant are  not  admissible  for  the  plaintiff 
where  the  entries  in  the  books  were  not  made 
until  shortly  before  the  suit  was  b(%un  and 
some  months  after  the  work  was  done.  Healey 
V.  Bauer,  47  N.  Y.  S.  B.  499,  19  N.  Y.  Supp. 
989. 

f.  Undated  entries. 

The  rule  that  entries  must  have  been  made 
at  the  time  they  purport  to  have  been  made 
Implies  that  there  must  be  dates,  so  far,  at  least, 
that  the  court  may  see  that  the  case  comes 
within  the  rule ;  although  It  is  not  necessary 
that  the  precise  day  of  the  month  should  be 
affixed  to  the  charge  in  all  cases.  Cummings 
V.  Nichols,  13  N.  H.  420,  38  Am.  Dec.  501. 

And  Davis  v.  Sanford,  9  Allen,  216,  holds 
that  a  book  of  account,  although  fortified  by 
the  party's  suppletory  oath,  is  not  admissible 
in  evidence  where  it  does  not,  on  inspection, 
sufficiently  appear  to  be  the  daily  minutes  of 
the  party,  made  at  or  near  the  time  of  the 
transactions  to  be  proved.  In  this  case  the 
most  of  the  entries  were  without  date,  and  on 
some  of  the  pages  the  handwriting  and  ink 
were  so  much  alike  as  to  indicate  that  the  en- 
tries were  all  made  at  the  same  time,  although 
they  related  to  separate  sales  which  had  prob- 
ably been  made  on  different  days. 

And  under  the  Pennslyvanla  affidavit  of  de- 
fense law  of  March  28.  1835  (P.  L.  88 :  Pepper 
&  Lewis  Dig.  3613),  it  was  held  that  the  items 
of  account  must  be  dated  in  the  copy  of  book 
account  filed.  Harbison  T.  Hawkins,  81*  Pa. 
142. 

But  Doster  v.  Brown,  25  Ga.  24,  71  Am.  Dec. 
153,  holds  that  the  fact  that  a  book  of  original 
entries  does  nbt  show  the  date  of  the  account 
sued  on  Is  no  valid  obj^tion  to  Its  admissibil- 
ity In  evidence,  since  the  date  of  the  account 
may  be  proved  by  other  evidence. 

g.  Lump  charges. 

And  within  the  rule  that  the  entries  must  be 
In  such  shape  that  they  may  be  presumed  to  be 
the  daily  minutes  of  the  party's  business  and 
transactions,  lump  charges  are  a  fatal  objection 
to  the  admissibility  of  the  lXK>ks.  State,  Rumsey. 
Prosecutor,  v.  New  York  &  N.  J.  Teleph.  Co. 
49  N.  J.  L.  322,  8  AU.  290 ;  Carglll  v.  Atwood. 
18  R.  I.  803>  27  Atl.  214 ;  Gibbons's  Estate,  1 
Legal  Gaz.  29 ;  Baumgardner  v.  Bumham,  10 
W.  N.  C.  445;  Birch  v.  Gregory,  7  W.  N.  C. 
147 ;  Mathews  v.  Glenn,  7  W.  N,  C,  213 :  Bus- 
tin  V.  Rogers,  11  Cush.  340.  Compare  Newell 
v.  l<Celth,  11  Vt.  214,  holding  that  it  can  con- 
stitute no  valid  legal  objection  that  a  charge 
Is  made  in  gross ;  that  is  a  matter  for  the  con- 
sideration of  the  auditors,  and  should  call  into 
exercise  a  considerable  degree  of  caution  In  the 
examination  and  allowance  of  such  a  charge. 

Thus,  a  single  item  of  $360  for  thirty-six 
months'  board  is  not  properly  chargeable  in.  or 
provable  by,  a  book  account,  under  the  Dela- 
ware statute.  McLaughlin  v.  Weer,  1  Marv. 
(Del.)    267,  40  Atl.  1122. 

Nor  are  three  months'  services  as  one  item. 
Heushaw  v.  Davis,  5  Cush.  146. 

And  a  charge  for  work  and  labor  done,  con- 
taining no  specification  except  that  of  the  num- 
ber of  days  consumed,  is  objectionable  for  not 
being  specific.  Lynch  v.  Petrie^  1  Nott  &  M'C. 
130. 
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So,  also,  of  a  charge  for  "thirty-one  days' 
work  at  $2.25  per  day."  Williams  v.  Aber- 
crombie,  Dudley  (Ga.)  252. 

8o  held  in  Karr  v.  Stivers,  34  Iowa,  123,  of 
A  charge  "to  four  months'  work  from  Novem- 
ber 14,  1867,  to  March  14,  1868,  at  $75.00  per 
«nonth, — $300.00." 

And  In  St.  Philip's  Church  v.  White,  2  Mc- 
Muli.  L.  306,  of  an  entry  :  "1839,  Aug.  24  to 
furnishing  and  laying  2.544  feet  of  stone  flag- 
ging curb  and  gutter  stone  at  25  cents  per  foot. 
— $036.00." 

And  in  Corr  v.  Sellers,  100  Pa.  169,  45  Am. 
Clep.  370,  an  entry,  "to  repairing  brick  machine 
— $1,932.76"  was  held  objectionable  as  a  lump- 
ing charge,  not  particularizing  what  the  repair- 
ing consisted  of,  and  because  It  was  Impossible 
to  determine  from  it  what  amount  of  material 
liad  been  furnished  or  work  or  labor  done,  or 
the  time  consumed,  or  whether  the  price  was  a 
reasonable  and  proper  charge. 

A  charge  "to  stairs,  $57,"  entered  when  the 
«talrs  were  finished  and  put  up,  is  objectionable 
for  not  having  been  made  at  the  time  when  the 
work  was  done  and  the  materials  furnished, 
where  it  appears  that  some  of  the  work  was 
^one  a  year  before  the  date  of  the  book  charge. 
Uenshaw  v.  Davis,  5  Cush.  145. 

And  In  State,  Rumsey,  Prosecutor,  v.  New 
York  &  N.  J.  Teleph.  Co.  49  N.  J.  L.  322,  8  Atl. 
290,  an  action  to  recover  for  rent  and  services 
of  a  telephone.  It  appeared  that  the  number  of 
«ach  service  was  rendered  at  the  time  upon  a 
«llp,  and  these  slips  were  sent  to  the  main 
oiBce  where  the  gross  number  of  calls  for  each 
month  was  entered  in  a  book  and  the  slips 
afterwards  destroyed ;  but  it  was  held  that  the 
CK>ok  was  inadmissible. 

In  He  Miller,  188  Pa.  214,  41  Atl.  532,  a 
«laim  against  a  decedent's  estate  for  balance 
on  book  account,  the  claimant  showed  an  ac- 
-count  kept  In  the  form  of  a  ledger  account,  run- 
ning for  twenty  years,  and  ending  one  year  be- 
fore decedent's  death,  and  showing  nothing 
due  the  claimant.  Further  along  in  the  same 
took  was  an  account,  the  last  entry  of  which 
was  of  a  date  ten  years  before  decedent's  death. 
The  latter  account  did  not  exhibit  the  sale  and 
^lellvery  of  any  goods  or  property,  but  merely 
lump  charges,  and  It  showed  a  balance  due  the 
claimant  of  over  $1,200.  There  was  no  evi- 
•dence  to  explain  the  entries,  nor  to  explain  the 
delay  in  payment.  The  deceased  was  of  ample 
means,  while  the  claimant  was  in  need ;  yet  he 
tuid  been  paying  the  deceased  cash  for  goods 
flold  and  delivered  to  himself.  It  was  held 
that  the  claim  should  be  disallowed. 

But  Millett  V.  Allen.  3  W.  N.  C.  374,  held  the 
lK>ok  of  original  entries  of  a  claimant  on  a  scire 
facias  on  a  separate  apportioned  Hen  against 
each  of  several  houses  not  to  be  Inadmissible 
on  the  ground  that  the  entries  charging  for  the 
materials  furnished  did  not  designate  the  pre- 
cise materials  furnished  for  each  house.  There 
proved  to  be  in  this  case  a  bill  of  particulars, 
however,  setting  forth  the  items  of  materials 
furnished  each  house;  but  the  court  does  not 
mention  that  fact  in  Its  opinion. 

Again,  entries  In  a  physician's  books  are  not 
evidence  unless  the  charges  are  specific:  and 
merely  charging  for  medicines,  without  specify- 
ing the  kinds  and  quantities,  is  Insufllclent. 
Lance  v.  H'Kensie,  2  Bail.  L.  449.  See  also 
Hughes  V.  Hampton,  8  Brev.  544,  2  Tread  way. 
Const.  745,  holding  a  charge  for  "$13  for  medi- 
cine and  attendance  in  curing  the  whooping 
cough"  inadmissible.  Contra,  Staggers's  Es- 
tate, 8  Pa.  Super.  Ct.  260. 

But  Bassett  v.  Spofford.  11  N.  H.  167,  holds 
that  a  charge  for  "visits  and  medicine"  Is  suf- 
Aciently  specific,  although  the  quantity  and 
4iaality  of  the  medicines  are  not  specified,  where 
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it  does  not  appear  that  the  charge  varied  in  the 
usual  mode  adopted  by  physicians  In  making 
charges,  or  that  the  amount  Is  larger  than 
physicians  usually  receive  for  such  services. 

In  Bay  v.  Cook,  22  N.  J.  L.  843,  an  action  by 
a  physician  to  recover  for  professional  serv- 
ices and  medicine  furnished,  charges  embracing 
services  of  two  or  three  days  were  sustained  as 
against  the  objection  that  they  did  not  specify 
distinctly  for  what  services. 

In  Schmidt  v.  Quin,  1  Mill  Const.  418,  It  was 
objected  that  the  charges  in  plaintiff's  book, 
who  was  a  physician,  were  too  general  to  en- 
able the  defendant  to  investigate  their  proprie- 
ty or  reasonableness;  but  the  court  said  that 
this  was  a  question  largely  in  the  discretion  of 
the  trial  court,  for  what  one  might  consider 
too  general,  another  might  think  sufficiently 
specific,  and  we  know  it  is  the  prevalent  habit 
of  medical  gentlemen  to  make  their  entries  In 
this  general  way.  It  is,  however,  certainly  de- 
sirable that  those,  as  well  as  other  accounts, 
should  be  kept  with  as  much  precision  as  the 
thing  is  capable  of  -,  and  when  they  are  so  gen- 
eral and  considerable  as  to  create  suspicion  I 
should  certainly  feel  disposed  to  admit  them 
with  great  caution.  But  in  this  case  the  en- 
tries appear  not  to  be  of  that  character.  They 
are.  Indeed,  more  specific  than  most  medical  ac- 
counts are. 

A  charge  for  sundries,  if  standing  alone.  Is 
objectionable  for  generality ;  but  not  so  where 
It  appears  that  there  Is  a  credit  given  to  the 
party  charged  for  the  same  amount  in  the  same 
language  and  on  the  same  date.  •  Cornelius  v. 
Ivins,  10  N.  J.  L.  66. 

Nor  where  a  bill  of  particulars  Is  delivered. 
MClure  v.  Byrd.  2  Overt.  21. 

Nor  where  the  evidence  shows  that  the  plain- 
tiff had  sold  the  person  against  whom  the  en- 
try is  made  a  bill  of  goods  extending  over  sev- 
eral days,  and  that  he  only  entered  the  charge 
after  all  the  order  had  been  filled.  Le  Franc 
V.  Hewitt,  7  Cal.  186. 

Walton's  Estate,  4  Knlp,  487,  holds  that  book 
entries  containing  lumping  charges  are  not  ad- 
missible without  explanation. 

And  Nichols  v.  Uaynes,  78  Pa.  174,  holds 
that,  although  lumping  charges  would  not  stand 
as  evidence  In  a  book,  the  testimony  of  the  par- 
ty offering  the  book  that  the  entry  was  com- 
posed of  items  known  to  him  to  be  furnished 
would  be  competent  to  go  to  the  jury.  His 
knowledge  that  the  sum  was  correct  would 
make  It  evidence  leaving  the  credibility  of  the 
fact  to  be  determined  by  the  Jury. 

VI.  Regularity  as  to  course  of  business, 

a.  General  rule. 

It  is  another  general  rule  running  through 
all  the  preceding  sections,  and  finding  imme- 
diate support  in  the  cases  herein  both  at  com- 
mon law  and  under  the  statutes,  that,  to  Justify 
the  reception  In  evidence  of  a  party's  books  of 
account,  it  must  appear  that  they  are  his  regu- 
lar books  of  account,  containing  entries  of  his 
business  transactions  from  day  to  day  in  the 
regular  course  of  his  business.  Moody  v.  Rob- 
erts, 41  Miss.  74 ;  Karr  v.  Stivers,  34  Iowa, 
123;  Dickson  v.  Kewanee  Electric  Light  k 
Motor  Co.  53  111.  App.  379;  Ryan  v.  Dunphy, 
4  Mont.  356,  47  Am.  Rep.  355,  5  Pac.  324; 
Barnet  v.  Stelnbach,  1  W.  N.  C.  335;  Barton 
V.  Dundas,  24  U.  C.  Q.  B.  273. 

Thus,  a  private  account  book  containing  en- 
tries of  money  paid  out,  but  including  no  ac- 
count with  the  party  against  whom  it  is  sought 
to  be  introduced  In  evidence,  nor  any  reference 
to  him,  is  not  an  account  book  such  as  is  ad- 
missible In  evidence  either  at  common  law  or 
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under  the  IllInolB  statute,  which  does  not 
change  the  character  of  the  book,  but  changes 
the  character  of  evidence  necessary  to  Its  ad- 
mission.    Sanford  ▼.   Miller,   19  111.  App.  586. 

And  cash  books  or  other  books  of  occasional 
entries  are  not  admissible  as  evidence  to  prove 
Items  therein  entered  or  charged  against  an- 
other.    Kotwlts  v.   Wright,  37  Tex.  82. 

And  a  book  which  was  not  the  book  in  which 
the  party  kept  the  accounts  of  his  business  was 
held  not  admissible  as  a  book  of  original  en- 
tries. In  Gibbon8*s  Estate,  1  Le^  Gas.  29. 

In  Iowa  it  is  error  to  admit  In  evidence  a 
book  of  entries  where  the  book  does  not  show, 
as  required  by  statute,  a  continuous  dealing 
with  other  persons  generally,  or  several  items 
charged  at  different  times  against  the  other 
party  In  the  same  book,  or  set  of  books.  Secur- 
ity Co.  v.  Graybeal,  85  Iowa,  643.  52  N.  W. 
497;  United  States  Bank  v.  Burson,  90  Iowa, 
191.  57  N.  W.  705;  Amey  Bros.  v.  Meyer,  96 
Iowa,  395,  65  N.  W.  837. 

And  a  book  kept  by  one  dealing  in  live  stock, 
.  consisting  largely  of  entries  of  live-stock  pur- 
chases, and  flgurings  shoeing  the  weight  of 
stock  purchased,  with  only  occasional  charges 
of  items  which  would  properly  fall  under  the 
head  of  "charges  by  one  person  against  others 
made  In  the  ordinary  course  of  business,"  is 
not  admissible  within  the  meaning  of  the  Iowa 
statute,  for  the  purpose  of  showing  a  contract 
of  purchase  of  stock  and  a  payment  thereon, 
by  an  entry  thereof  made  in  the  book,  when  of- 
fered by  the  party  keeping  the  book.  Hart  v. 
Livingston,  29  Iowa,  217;  Whisler  t.  Drake, 
35  Iowa,  108.' 

So,  also,  under  the  Nebraska  statute,  whose 
language  is  the  same  as  that  of  Iowa,  a  time 
book  of  a  railroad  contractor,  used  to  keep  the 
time  of  his  workmen  employed  in  completing  a 
contract,  which  a  subcontractor  claims  he  was 
forced  by  the  contractor  to  abandon,  but  which 
the  latter  claims  the  former  was  not  perform- 
ing according  to  contract,  and  that  he  com- 
pleted the  work  as  he  had  a  right  to  do,  is  not 
admissible  as  an  account  book  on  an  Issue  be- 
tween the  contractor  and  subcontractor,  since 
such  a  book  contains,  or  purports  to  contain, 
no  entries  of  charges  against  the  subcontractor 
or  of  dealings  with  him.  Van  Every  v.  Fitz- 
gerald, 21  Neb.  36,  31  N.  W.  264.  The  court 
said  that  It  only  purported  to  show  by  certain 
Indicia,  the  number  of  days  worked  by  each  man 
or  hand  engaged  upon  the  work.  The  primary 
object  of  these  entries  was  obviously  to  en- 
able him  to  settle  with  his  hired  men,  and  per- 
haps for  the  secondary  purpose  of  keeping  an 
account  of  the  cost  of  each  Job  of  railroad  work. 
If  It  appeared  on  the  face  of  this  book  that  the 
object  of  keeping  the  account  was  to  charge  the 
day's  works  of  these  men  respectively  to  the 
subcontractor  under  the  authorities  it  would 
have  been  admissible  in  evidence. 

Books  of  a  bank  sued  for  a  balance  due  from 
it  on  account,  containing  entries  of  moneys  re- 
ceived and  paid  out,  are  admissible  only  so  far 
as  they  show  actual  transactions  had  with  the 
plaintiff.  Kuenster  T.  Woodhouse,  101  Wis. 
216.  77  N.  W.  165. 

In  Rogers  v.  Old,  6  Serg.  k  R.  404,  a  book 
kept  by  a  forge  master  for  the  purpose  of  set- 
tling with  his  cartmen,  in  which  were  entered 
their  names,  the  quantity  of  iron  delivered,  the 
date  and  sometimes  the  price,  was  held  not  to 
be  such  a  book  of  original  entries  as  was  evi- 
dence against  a  purchaser  of  the  iron,  although 
It  contained  also  the  name  of  the  purchaser. 
"To  give  to  a  book  containing  entries  of  the 
transactions  of  a  party  with  his  own  workmen." 
said  the  court,  "and  evidently  for  the  purpose 
of  enabling  him  to  settle  with  them,  the  charac- 
ter of  an  original  book  of  entry  of  goods  sold 
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and  delivered,  where  the  defendant's  name  i» 
incidentally  Introduced  as  explanatory  of  the 
transaction  between  the  parties,  and  where  he 
Is  aot  charged  In  any  shape  or  form  as  a  debtor, 
and  to  suiter  It  to  go  to  the  Jury  as  evidence  to 
charge  the  defendants  to  any  amount,  on  the 
bare  pi'oof  of  the  handwriting  of  the  clerk,  or 
proof  by  the  party  himself  that  this  was  an 
original  entry,  would  Introduce  evidence  of  a 
most  dangerous  nature,  which  the  necessity  of 
permitting  that  kind  of  testimony  does  not  re- 
quire, and  would  open  a  door  for  the  commis- 
sion of  the  greatest  frauds." 

So,  the  books  of  account  of  an  owner  of  wood 
which  he  has  had  manufactured  Into  charcoal, 
containing  an  entry  of  the  wood  chopped  asd 
piled  Into  cords  by  his  choppers  and  an  entry 
of  the  deductions  therefrom  for  loose  cording, 
although  accompanied  by  proof  that  the  chop- 
pers had  received  pay  without  dispute  for  the 
amount  of  wood  thus  estimated.  Is  not  admissi- 
ble In  an  action  against  the  owner  to  recover 
pay  for  its  manufacture  Into  charcoal  to  show 
the  quantity  of  wood  so  coaled.  In  the  absence 
of  proof  of  any  agreement  between  the  owner 
of  the  wood  and  the  charcoal  manufacturer 
that  the  wood  was  to  be  estimated  In  like 
manner  and  not  by  accounting  the  piles  as 
corded  up  by  the  choppers.  Gambler  t.  Wol- 
aver,  1  WatU  &  S.  60.   * 

In  Phillips  T.  Tapper,  2  Pa.  St.  323,  an  ac- 
tion of  trover  for  one  half  a  boat.  It  appeared 
that  plaintiffs  Intestate  had  bought  the  boat, 
rhe  price  to  be  paid  In  part  by  freights  on 
goods  carried  for  defendant.  Plaintiff  proved 
that  the  book  was  kept  In  the  boat  In  which 
were  certain  entries  offered  to  be  read ;  that 
during  the  time  these  were  made  the  decedent 
had  carried  goods  for  no  one  but  defendant,  and 
that  the  entries  were  made  by  the  decedent  but 
when  or  what  theywere.plaintlffcould  not  state. 
The  entries  showed  that  the  decedent  had  car- 
ried freight  on  account  of  various  persons, 
and  had  received  cash  thereon,  but  contained 
no  charge  of  any  outstanding  claim  against 
anyone  by  name,  for  which  reason  they  were 
held  inadmissible. 

In  Uaughey  v.  Strlckler,  2  Watts  ft  S.  411, 
plaintiff  suing  for  goods  sold  and  delivered 
testified  that  the  book  produced  was  his  book 
of  original  entries,  and  that  the  entries  were 
made  by  another  person;  and  another  witness 
testified  that  the  person  who  made  the  entries 
was  dead,  that  plaintiff  owned  the  business, 
and  that  the  person  who  made  the  entries  con- 
ducted it  for  him.  It  was  held  that,  as  against 
the  objection  that  it  did  not  appear  that  the 
book  produced  was  plaintiff's  book,  the  book 
was  properly  admitted. 

But  a  mere  memorandum  book  kept  by  a  sher- 
iff, containing  a  memorandum  of  property  sold 
under  execution  by  the  sheriff,  is  not  admissible 
for  the  sheriff  in  an  action  by  him  to  recover 
the  price  of  the  land  sold.  Hand  ▼.  Grant,  6 
Smedes  ft  M.  508,  43  Am.  Dec.  528. 

In  Coombs  v.  Coombs,  86  Mo.  176,  It  was  held 
that  a  book  called  a  "blank  memorandum  book,'* 
containing  entries  In  the  handwriting  of  a 
decedent  of  their  items  of  what  had  transpired 
In  the  probate  court  with  reference  to  claims 
of  the  decedent  bgalnst  certain  estates,  were  at 
most  only  private  memoranda,  and  not  account 
books,  and  were  therefore  Inadmissible. 

The  memorandum  book  of  a  peddler  employed 
by  plaintiff,  in  which  he  had  made  his  original 
entries  for  the  most  part  in  pencil,  and  which 
he  carried  about  with  him  in  his  pocket.  Is 
not  admissible  as  a  merchant's  book  of  accounts. 
Thayer  v.  Deen,  2  Hill.  L.  677. 

Bates  V.  Sabln.  64  Vt.  511,  24  Atl.  1013,  how- 
ever, holds  that  memorandum  books,  although 
not   admissible   as    Independent    evidence,    are 
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•conpetent  In  connection  with  the  testimony  of 
the  person  who  kept  them. 

And  Cogswell  y.  Dolliyer,  2  Mass.  217,  8  Am. 
Dec  45,  holds  that  books  of  a  plaintiff  suing 
tor  goods  sold,  and  his  suppletory  oatn,  al- 
though not  kept  in  the  form  of  day  books,  but 
which  are  in  fact  small  memorandum  books, 
■are  admissible  in  eyldence;  and  the  fact  that 
the  account  in  suit  as  contained  in  the  books 
was  Intermixed  with  yarious  charges,  notes, 
4Uid  memoranda  relating  to  the  party's  dealings 
with  other  persons,  alike  Irregular,  in  whatever 
'blank  spaces  the  party  happened  to  find,  with- 
-out  any  regard  to  the  order  and  data  or  pages, 
— is  an  objection  going  merely  to  the  credit  of 
the  book,  and  not  to  its  competency. 

4>.  Where  book  contairu  hut  one  entry  or  aet  of 
entries. 

It  must  also  be  shown  that  not  only  are  the 
books  offered  those  in  which  the  party  has 
kept  an  account  of  his  ordinary  business  trans- 
•actions,  but  that  there  has  been  a  regular  course 
•of  dealings  between  himself  and  the  other  party 
•or  with  others.  And  where  the  books  do  not 
show  that  fact,  but,  on  the  contrary,  contain 
no  entries  other  than  a  charge  for  goods  Cor 
which  the  action  is  brought,  and  which  pur- 
ports to  be  but  a  single  transaction,  although 
embracing  the  sale  of  several  articles  at  one 
time,  the  lx>oks  are  not  to  be  admitted.  Ryan 
y.  Dunphy,  4  Mont.  356,  47  Am.  Rep.  365.  6 
Pac.  324 ;  Klbbe  y.  Bancroft,  77  111.  18 ;  Boyer 
y.  Sweet,  4  111.  120;  IngersoU  y.  Banister,  41 
111.  388. 

Thus,  in  an  action  to  set  aside  a  dee<t  and 
mortgage  on  the  ground  that  it  was  made  with 
the  fraudulent  intent  to  defeat  the  collection  of 
plaintiff's  Judgment  against  the  grantor,  a  book 
of  the  grantee  is  not  admissible  to  show  the 
•debt  which  he  claims  was  the  consideration 
for  the  deed  and  mortgage,  where  the  book  con- 
tains but  one  entry,  and  that  is  simply  and 
solely  a  memorandam  of  the  loan  as  to  which 
the  grantee  has  testified,  although  he  states 
that  he  made  the  entry  at  the  time  of  the  loan. 
Metzger  y.  Burnett,  5  Kan.  App.  374,  48  Pac. 
■599. 

And  where  the  book  offered  is  not  one  of  en- 
tries in  the  regular  course  of  business,  but  is 
in  fact  a  separate  book  containing  no  charges 
•except  against  the  party  sued,  the  book  is  in- 
admissible, even  although  it  Is  explained  that 
this  was  done  at  the  request  of  the  party 
•charged.  Re  Fnlton,  178  Pa.  78,  35  L.  R.  A. 
133,  35  Atl.  880. 

So,  a  l>ook  of  accounts  containing  charges 
for  several  successive  years,  all  written  from 
•oral  directions,  and  all  against  one  person 
S7ithout  any  intervening  charge,  is  not  admissi- 
ble as  a  book  of  accounts.  Swing  v.  Sparks, 
7  N.  J.  L.  69. 

And  the  discretion  of  the  trial  court  in  ex- 
cluding, on  inspection,  a  book  of  accounts  as  not 
honestly  and  fairly  kept,  will  not  be  deemed 
to  have  been  abused  where  the  items  extended 
•over  a  period  of  seven  years  with  no  interven- 
ing charges  against  any  other  person;  and  are 
apparently  in  one  handwriting;  are  written 
with  a  pencil,  and  bear  the  appearance  of  hav- 
ing been  made  at  the  same  time.  Dunliar  ▼. 
Wright,  20  Fla.  446. 

And  a  book  containing  charges  for  wood  sold 
and  delivered  to  but  one  person  is  incompetent 
where  it  appears  that  the  vendor  was  engaged 
in  buying  lots  of  wood  and  selling  it  out  again, 
4ind  that  he  kept  a  separate  book  for  each  lot 
of  wood,  the  book  in  question  relating  to  one 
•of  the  lots.  Richardson  v.  Emery,  23  N.  H. 
^20. 

So  held,  also,  of  entries  upon  loose  sheets 
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of  paper,  in  Jones  v.  Jones,  21  N.  H.  219.  The 
real  question  in  this  case  was  as  to  the  admis- 
sibility of  secondary  evidence  of  the  entries  on 
the  ground  that  the  originals  were  lost,  and 
the  court  excluded  secondary  evidence  because 
the  originals  themselves  would  not  have  been 
competent. 

Corning  v.  Ashley,  4  Denlo,  354,  holds  that  a 
party's  own  books  of  account  are  not  admissible 
in  evidence  for  him  in  an  action  for  goods  sold, 
where  it  is  not  shown  that  there  had  been  any 
dealings  between  the  parties  beyond  the  sale 
of  the  goods  for  which  the  action  was  brought, 
and  where  that  purported  to  be  a  single  trans- 
action embracing  the  sale  of  several  articles 
at  one  time.  To  warrant  the  admission  of 
books  of  account  it  must  appear  that  there 
had  been  regular  dealings  between  the  parties, 
and  some  of  the  items  must  be  proved. 

So,  an  independent  entry  in  a  ledger  for  a 
share  of  the  expense  of  building  a  party  wall 
is  not  admissible  in  behalf  of  the  party  making 
it  to  prove  an  indebtedness  on  the  part  of  the 
defendant  therefor.  Doty  y.  Smith,  68  Hun, 
199,  22  N.  Y.  Supp.  840. 

In  Vermont  an  action  on  book  may  be  main- 
tained, although  the  only  Item  of  charge  in  the 
plaintiff's  account  was  for  a  horse  sold  and  de- 
livered.    Kingsland  v.  Adams,  10  Vt.  201. 

But  Ames  v.  Kisher,  Bray  ton  (Vt.)  39,  was 
an  action  on  book,  the  only  charge  being  a 
domestic  spinning  jenny ;  and  the  court  held 
that  the  action  could  not  be  maintained. 

c.  Entries  relatiny  to  party's  business. 

To  justify  the  reception  in  evidence  of  books 
of  account  it  must  be  shown  that  they  are  the 
b«oks  of  the  party  engaged  in  the  business  to 
which  they  refer,  and  that  the  entries  relate  to 
their  business,  and  not  to  matters  in  no  way 
connected  therewith.  Chicago,  St.  L.  ft  N.  O. 
R.  Co.  V.  Provine,  61  Miss.  288 ;  Moody  v.  Rob- 
erts, 41  Miss.  74. 

Thus,  entries  in  the  l>ooks  of  a  keeper  of  a 
drinking  saloon  and  billiard  tables,  containing 
charges  for  money  lent,  corn  sold,  or  "games," 
without  anything  to  show  what  is  meant  by 
**games",  are  inadmissible.  Baldridge  y.  Pen- 
land,  68  Tex.  441,  4  S.  W.  565. 

So.  books  of  original  entry  are  not  evidence 
to  prove  a  casual  sale  of  an  article  not  in  the 
course  of  the  party's  business,  and  of  which  it 
is  usual  to  take  other  proof  or  evidence  of  sale. 
Shoemaker  v.  Kellog,  11  Pa.  810;  Stuckslager 
v.  Neel,  123  Pa.  53,  16  Atl.  94.  The  latter 
case  not  only  reiterates  the  rule  In  the  Shoe- 
maker case,  but  it  further  appears  that  the 
person  who  made  the  entry  was  himself  a  wit- 
ness and  testified  on  behalf  of  plaintiff  to  his 
whole  knowledge  of  the  transaction,  and  that 
the  particular  transaction  in  case  was  evidenced 
by  two  bills  of  sales  which  were  given  In  evi- 
dence with  the  full  testimony  of  all  the  parties, 
including  the  bookkeeper,,  in  relation  to  them. 

In  Richardson  v.  Emery,  23  N.  H.  220,  an 
action  for  wood  sold  and  delivered,  the  plain- 
tiff offered  in  evidence  a  small  memorandum 
book,  apparently  carried  in  the  pocket,  consist- 
ing of  ten  leaves,  and  containing,  aside  from  the 
account  sued  on,  sundry  minutes  of  money  re- 
ceived and  paid  out ;  and  it  was  held  that  it 
could  not  be  presumed  that  the  plaintiff's  busi- 
ness was  so  exclusively  of  this  description,  and 
that  the  book  was  therefore  Inadmissible. 

VII.  Entries  shoicing  intent  to  charge. 

Entries  in  a  book  of  accounts,  in  order  to 
be  valid  as  evidence  of  a  charge,  must  purport 
to  have  been  made  with  an  Intent  to  charge 
the  party  sought  to  be  held  liable.  Moody  ▼. 
Roberts,  41  Miss.  74. 


Digitized  by  VjOOQIC 


590 


Vermont  Scpbeme  Court. 


Aue.» 


And  a  statement  by  the  party  offering  the 
book  that  he  did  not  intend  to  charge  anything 
at  the  time,  although  he  made  the  entry,  pro- 
vided the  conduct  of  the  party  charged  toward 
him  "should  be  what  was  right,"  is  fatal  to  the 
admissibility  of  the  book.  Walter  y.  Bollman, 
8  Watts,  544. 

So,  in  Hale  v.  Ard,  48  Pa.  22,  an  action  to  re- 
cover for  professional  services  as  an  attorney 
at  law,  an  entry  thus,  "cash  items  $1.00.00,  5 
Per  Cent  on  same  $5.00," — was  held  inadmissi- 
ble;  there  was  nothing  to  show  whether  the 
charge  was  for  services,  or  Interest,  or  commis- 
sion. 

And  in  the  same  case  an  entry,  "To  going 
to  your  house  at  your  request,  per  T.  Keagy, 
$10," — was  held  insufficient  to  show  indebted- 
ness, and  was  excluded.  "The  law  implies  no 
promise  to  pay  for  a  visit  of  an  attorney  made 
in  compliance  with  an  Invitation.  For  aught 
that  appears,  the  yisit  charged  was  one  of 
friendship  without  any  intention  of  either  of 
the  parties,  at  the  time,  to  assume  the  position 
of  creditor  or  debtor." 

And  again.  In  that  case,  an  entry,  "To  fee 
in  equity  proceedings.  Bonder  v.  Lapsley,  see- 
ing Judge  Cadwalader,  and  examining  papers 
and  going  to  your  house  $10," — was  held  by 
itself  to  be  no  evidence  of  indebtedness.  **It 
did  not  appear  that  he  [defendant]  had  any 
connection  with  the  case.  Services  rendered  in 
the  case  were  not  therefore  a  proper  charge 
against  him  unless  rendered  at  his  request,  of 
which  the  book  was  no  evidence." 

Although  charges  for  labor  performed  are  not 
kept  in  the'  usual  form  of  accounts,  they  suffi- 
ciently show  an  intention  to  charge  the  other 
party  with  the  debt  where  they  show  the  na- 
ture of  the  charge,  the  date  of  the  labor,  for 
whom  performed,  its  duration  and  kind.  Re- 
mick  v.  Bumery,  60  N.  H.  606,  45  Atl.  574. 

VIII.  Authentication  and  correctness  of  hooks 
and  etitries. 

a.  General  rules  as  to  necessity. 

Another  element  necessary  under  the  com- 
mon-law rule  and  by  express  statute  in  many 
states,  to  be  shown  preliminary  to  the  Introduc- 
tion by  a  party  of  his  books  of  account  within 
the  foregoing  rules.  Is  evidence  that  the  trans- 
actions were  correctly  recorded,  or,  as  it  is 
sometimes  expressed,  the  books  must  appear  to 
have  been  fairly  and  honestly  kept.  Chicago, 
St.  L.  &  N.  O.  R,  Co.  V.  Provine,  61  Miss.  288 ; 
Moody  V.  Roberts,  41  Miss.  74 ;  Wagar  Lumber 
Co.  V.  Sullivan  Logging  Co.  120  Ala.  558,  24 
So.  040;  Powell  v.  State,  84  Ala.  444,  4  So. 
719;  Atkinson  v.  Burt,  65  Ark.  316,  45  S.  W. 
087,  63  S.  W.  404 ;  Kirby  v.  Watt,  19  111.  393  ; 
Bupp  y.  O'Connor,  1  Tex.  Civ.  App.  328,  21 
S.  W.  619 ;  Kllng  v.  Tunstall,  109  Ala.  608,  19 
So.  907 ;  Bennett  v.  Shaw.  12  Ohio  C.  C.  674 ; 
Ruggles  v.  Gatton,  60  111.  412. 

In  order  to  entitle  books  of  account  to  be 
received  as  evidence.  It  must  appear  that  the 
party  keeping  and  producing  them  is  usually 
precise  and  punctilious  respecting  the  entries 
therein,  and  that  they  are  designed  at  least  to 
embrace  all  the  items  of  account  which  are  a 
proper  subject  of  book  entry.  Countryman  t. 
Bunker,  101  Mich.  218,  50  N.  W.  422. 

Thus,  in  an  action  against  a  fire  insurance 
company  by  the  transferee  of  a  policy  to  recover 
the  value  of  property  covered  by  the  policy 
which  had  been  destroyed  by  fire,  the  books  of 
account  kept  by  the  Insured,  a  firm,  partly  by 
one  of  the  partners  whose  testimony  shows 
that  the  books  were  not  a  complete  record,  no 
witness  testifying  that  the  books  were  correct- 
ly kept,  are  not  evidence  for  the  plaintiff. 
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American  P.  Ins.  Co.  y.  First  Nat.  Bank  (Tex, 
Civ.   App.)    30  S.  W.   384. 

And  In  an  action  against  the  receiver  of  a 
bank  to  recover  money  Tleposlted  with  the  bank, 
the  bank  books  are  not  admissible  where  they 
are  not  shown  to  have  been  properly  kept.  Arn- 
old V.  Penn,  11  Tex.  Civ.  App.  325,  32  S.  W. 
353.  It  is  not  clear  that  the  receiver  was- 
seeking  to  Introduce  the  books  In  his  own  be- 
half, although  it  Is  inferable  from  the  fact 
that  he  is  the  appellant,  and  the  exclusion  of 
the  books  was  assigned  as  error. 

And  a  book  of  account  Is  not  competent  as  a 
memorandum  witho^it  proof  that  the  one  offer- 
ing it  made  the  charges  therein  at  the  time  the- 
several  items  were  furnished,  that  the  account 
was  correctly  kept,  and  that  he  was  unable  to- 
remember  such  Items  independently  of  such 
memorandum.  Irish  v.  Horn,  84  Hun,  121,  32 
N.  Y.  Supp.  455. 

Bookont  V.  Shannon,  59  Miss.  378,  holds, 
however,  that  the  fact  that  a  book  is  not  showa 
to  be  correctly  and  properly  kept  is  a  matter 
which  goes  to  the  weight  of  the  book  as  evidence, 
and  not  to  Its  competency. 

In  Peck  V.  Pierce,  63  Conn.  810,  28  Atl.  524, 
on  the  question  as  to  whether  certain  Interest 
had  been  paid  by  defendant's  decedent,  an  ac- 
count book  kept  by  him  containing  many  entries 
of  payments  of  interest  to  other  persons,  but 
none  of  the  payment  of  the  Interest  In  question, 
was  offered  In  evidence  to  show  that  it  was 
not  paid :  and  it  was  held  that  its  admissibility 
did  not  depend  upon  a  showing  that  It  contained 
entries  of  all  the  decedent's  payments  of  in- 
terest, that  being  a  matter  affecting  Its  weight 
as  evidence,  and  not  its  admissibility. 

In  West  Coast  Lumber  Co.  v.  Newkirk,  80 
Cal.  275,  22  Pac.  231,  it  was  held  that  a  de- 
nial of  defendant's  motion  to  strike  out  testi- 
mony of  a  witness.  Introduced  to  show  the  mode 
in  which  books  of  account  offered  In  evidence 
were  kept,  and  that  they  were  correct,  was  not 
error;  and  that  the  books  were  properly  ad- 
mitted in  evidence.  There  is  nothing  in  the 
opinion  to  indicate  who  the  witness  was,  or  the 
purpose  of  the  Introduction  of  the  books. 

In  Iowa  it  Is  error  to  admit  a  book  of  ac- 
counts where,  as  required  by  statute,  the 
charges  were  not  first  verified  by  the  party  who- 
made  them,  to  the  effect  that  he  believes  them 
Just  and  true,  unless  a  sufficient  reason  be  given 
why  such  verification  is  not  made.  Security 
Co.  V.  Graybeal,  85  Iowa,  543,  52  N.  W.  497; 
United  States  Bank  v.  Burson,  90  Iowa,  191,. 
57  N.  W.  705 ;  Karr  v.  Stivers,  84  Iowa,  123 ; 
Amey  Bros.  v.  Meyer,  96  Iowa,  395,  65  N.  W. 
337. 

The  testimony  of  a  witness  that  an  account  is 
correct  is  a  sufficient  compliance  with  the  pro- 
vision of  111.  Laws  1867,  S  3,  p.  184.  requiring 
evidence  that  the  entries  are  true  and  just,  to 
warrant  the  admission  of  an  account  book  In 
evidence.  Presbyterian  Church  t.  Emerson,  6^ 
111.  271. 

b.  Oath  of  the  party  himself. 

In  some  of  the  states — apparently  those  In 
which  the  suppletory  oath  of  the  party  is  re- 
ceived with  his  book — it  is  held  that  the  party 
himself  is  a  competent  witness  to  prove  that  the 
entries  in  his  books  are  true.  Malhes  v.  Rob- 
inson, 8  Met.  269.  41  Am.  Dec.  605;  Black  y. 
Shooler,  2  McCord,  L.  293. 

So,  a  colored  person  is  competent  to  prove 
his  book  of  original  entries  so  as  to  make  it 
evidence  In  his  favor  against  a  white  person. 
Webb  V.   Plndergrasa,  4  Harr.    (Del.)   430. 

And  one  who  offers  his  account  books  as  book*- 
of  original  entry  is  competent  to  testify  to  that 
fact  as  preliminary  to  the  introduction.     Taylor 
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-v.  Tucker,  1  Ga.  231 ;  Landls  v.  Turner,  14  Cal. 
673.  "The  testimony  of  the  party,"  said  the 
court  in  the  latter  case,  "must  often  be  the  only 
means  of  establishing  the  fact  that  the  book 
contains  the  original  entries;  that  the  party 
kept  no  other  books,  and  that  he  had  no  clerk, 
and.  as  it  Is  subject  to  the  scrutiny  of  cross- 
examination,  it  must  afford  protection  against 
the  perpetration  of  fraud  by  false  entries." 

But  a  plaintiff  in  assumpsit  for  lumber  sold 
to  defendant  is  not  a  competent  witness  to  prove 
entries  in  his  book,  made  in  part  from  memo- 
randa taken  by  his  slave  at  the  time  of  deliver- 
ing the  articles  and  in  part  by  memoranda 
made  by  the  defendants  themselves.  Venning 
V.  Hacker,  2  Hill,  L.  584. 

And  entries  made  by  a  husband,  of  goods  de- 
livered by  his  wife  in  his  absence,  cannot  be 
proved  by  the  husband.  Hurts  v.  NeufviUe, 
2  McMuU,  L.  138. 

In  Karsper  v.  Smith,  1  Browne  (Pa.)  Appx. 
53,  the  entry  in  a  book  produced  to  prove  a  sale 
and  delivery  of  the  goods  sued  for  was  made  by 
plaintiff's  daughter,  who  was  then  about  twelve 
years  of  age ;  the  plaintiff  was  admitted  to 
prove  her  death,  and,  as  it  was  necessary  to 
prove  her  handwriting,  his  oath  was  offered  for 
that  purpose;  but  he  was  held  to  be  an  In- 
competent witness  to  prove  the  handwriting 
of  his  daughter  or  clerk. 

Where  the  book  belongs  to  a  copartnership, 
and  one  of  the  copartners  who  made  the  en- 
tries is  out  of  the  state,  the  other  copartner  may 
swear  to  his  handwriting  in  the  book.  Foster 
V.  Sinkler,  1  Bay,  40. 

Horton  v.  Miller,  84  Ala.  537,  4  So.  870, 
holds,  however,  that  one  partner  cannot  testify 
to  the  correctness  of  entries  in  the  books  by  the 
other,  unless  he  has  knowledge  that  the  sales 
were  actually  made,  or  can  show  in  some  other 
way  that  he  knows  the  entries  spoke  the  truth. 

But  that  a  party  is  a  competent  witness  to 
testify  to  a  book  account,  under  111.  Rev.  Stat. 
chap.  51,  i  3,  does  not  make  it  error  to  sustain 
an  objection  to  his  testimony  when  offered  to 
lay  the  foundation  for  the  introduction  in  evi- 
dence of  certain  papers  in  a  ledger  which  does 
not  appear  to  have  been  a  book  of  original  en- 
tries.    Mitchell  V.  Goodell,  56  III.  App.  280. 

It  is  held,  also,  that  permitting  a  party  to 
testify  to  the  regularity  and  correctness  of  the 
entries  against  a  decedent  in  his  books  does  not 
make  him  a  witness  with  respect  to  a  trans- 
action between  himself  and  the  decedent,  with- 
in the  meaning  of  the  statutes  prohibiting  a 
paily  from  testifying  to  a  personal  transaction 
between  himself  and  a  person  since  deceased. 
Robinson  v.  Dibble,  17  Fla.  457 ;  Cargill  v.  At- 
wood.  18  R.  I.  303,  27  Atl.  214  ;  White's  Estate, 
11  Phlla.  100 ;  Bogart  v.  Cox,  4  Ohio  C.  C.  280 ; 
Jones  V.  Gammans,  11  Nov.  249  ;  Lewis  v.  Megln- 
niss,  30  E^la.  419,  12  So.  19 ;  Roche  v.  Ware,  71 
Cal.  375,  60  Am.  Rep.  539,  12  Pac.  284 ;  Strick- 
land V.  Wynn,  51  Ga.  600 ;  Dysart  v.  Furrow, 
00  Iowa,  59,  57  N.  W.  644  :  Anthony  v.  Stinson, 
4  Kan.  211.  Contra:  Dismukes  v.  Tolson,  67 
Ala.  386 ;  Davis  v.  Seaman,  64  Hun,  572,  19  N. 
Y.  Supp.  260;  Calllhan  v.  Trimble,  10  Ky.  L. 
Bep.  36.  But  see  Martin  v.  Scott.  12  Neb.  42, 
10  N.  W.  532,  holding  that  the  party  is  not  com- 
petent in  such  case,  but  that  his  wife  is. 

In  a  suit  against  the  representative  of  a 
deceased  person  the  testimony  of  the  plaintiff 
is  competent  only  to  the  same  extent  as  it 
would  have  been  by  way  of  suppletory  oath  to 
bis  books  of  account  prior  to  the  passage  of  the 
general  statute  relieving  the  party  and  interest- 
ed witnesses  from  the  disability  under  which 
they  labored  at  common  law.  Silver  v.  Wor- 
cester, 72  Me.  322. 

But  to  make  original  entries  In  the  books  of  a 
physician  evidence  in  his  favor,  in  an  action  to 
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recover  for  medical  services,  they  must  be  iden- 
tified by  competent  testimony,  and  cannot  be 
proved  by  his  own  oath,  notwithstanding  the 
provision  of  Ala.  Code,  S  2298,  that  such  entries 
are  evidence  for  him  that  the  service  was  ren- 
dered unless  the  defendant  in  open  court  denies 
upon  oath  the  truth  of  such  entries.  Halllday 
v.  Butt,  40  Ala.   178. 

And  in  an  action  against  an  administrator  to 
recover  for  a  balance  due  on  an  account  from 
the  defendant's  intestate,  the  plaintiff  is  not  a 
competent  witness  to  explain  and  interpret  the 
entries  in  his  books  containing  the  account  in 
suit.  Remick  v.  Rumery,  69  N.  H.  605,  45 
Atl.  574. 

In  Frye  v.  Barker,  2  Pick.  65,  it  was  said 
that  a  party's  oath  in  support  of  his  book  ac- 
counts must  be  administered  in  court. 

In  Black  v.  Shooler,  2  McCord,  L.  293,  a  sum- 
mary process  on  a  note  which  the  defendant 
claimed  he  had  partly  paid  by  work  and  labor 
at  certain  stipulated  wages  which  were  to  be 
passed  to  the  credit  of  the  note,  the  plaintiff, 
who  was  a  merchant,  was  called  to  prove  that 
this  credit  was  passed  on  the  book  account  cre- 
ated during  the  time  the  defendant  was  at  work, 
the  account  amounting  to  a  sum  equal  to  the 
defendant's  wages.  There  seems  to  have  been 
no  objection  to  the  substance  of  the  proof,  the 
objection  being  merely  to  plaintiff's  competency 
to  prove  his  entries. 

Defendant  is  a  competent  witness  to  prove 
the  correctness  of  an  account  In  bar  where  it 
was  properly  pleaded  and  issue  Joined  thereon 
and  the  claims  are  mutual,  of  the  same  kind  and 
quality,  and  the  amount  clearly  ascertainable. 
StalUngs  V.  Gottschalk,  77  Md.  429,  26  Atl.  524. 

c  Proof  by  ouBtomers. 

It  is  also  held  necessary  in  many  of  the 
states,  and  expressly  required  by  statute  in 
others,  that  the  correctness  of  the  book  is  to 
be  proved  by  customers  who  testify  that  they 
had  dealt  with  the  party  and  settled  from  his 
books,  and  that  they  had  found  his  accounts  to 
be  correct.  Vosburgh  v.  Thayer,  12  Johns.  461 ; 
Atwood  v.  Barney,  80  Hun,  1,*29  N.  Y.  Supp. 
810;  Dooley  v.  Moan,  57  Hun,  535,  11  N.  Y. 
Supp.  239;  Wright  v.  Hicks,  70  N.  Y.  Supp. 
675.  And  this  rule  is  also  recognized  in  Smith 
V.  Smith. 

And  this  proof  is  to  be  made  by  dealers 
or  regular  customers,  and  not  by  persons  in  the 
employ  of  the  party.  Hauptman  v.  Catlin,  1 
E.  D.  Smith,  729. 

So,  testimony  of  an  employee  that  he  was 
paid  every  week,  that  he  knew  how  much  was 
due,  that  he  had  seen  his  employer  refer  to  a 
book,  but  that  he  never  did  as  it  was  not  nec- 
essary, for  he  knew  how  much  he  was  entitled 
to,  is  not  sufficient  to  show  that  his  employer's 
books  were  honestly  and  fairly  kept.  Wal- 
brldge  v.  Simon,  13  Misc.  634,  34  N.  Y.  Supp. 
939. 

But  that  charges  on  an  account  book  were 
not  against  a  witness  personally,  but  against 
a  firm  of  which  he  was  bookkeeper,  does  not 
render  his  testimony  as  to  the  correctness  of 
the  charges  incompetent  for  the  purpose  of 
laying  a  foundation  for  the  admission  of  the 
account  books  of  a  merchant  in  evidence,  where 
he  had  knowledge  of  some  of  the  items,  and 
kept  an  account  thereof  himself,  and  could  thus 
verify  the  charges.  Smith  v.  Smith,  13  App. 
Div.  207,  43  N.  Y.  Supp.  257. 

It  Is  not  shown,  however,  that  a  party  keeps 
fair  and  honest  accounts  so  as  to  render  them 
admissible  in  evidence,  where  witnesses  testify 
that  they  found  bills  rendered  them  by  the 
plaintiff  correct,  but  did  not  examine  his  books 
or  settle  with  him  upon  the  faith  of  them.  Beat- 
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ty  y.  Clark,  44  Hun.  126;  Textile  Pub.  Co.  t. 
8mlth,  31  MlBC.  271,  64  N.  Y.  8upp.  123 :  Wal- 
bridge  y.  Simon,  13  Misc.  634,  34  N.  Y.  Supp. 
939 :  I'owell  y.  Murphy,  18  App.  Dly.  25,  46  N. 
Y.  Supp.  374 ;  Dayis  y.  Seaman,  64  Hun,  672, 
19  N.  Y.  Supp.  260;  IngersoU  y.  Baniater,  41 
111.  388. 

So,  testimony  by  a  witness  who  had  neyer 
seen  the  book  offered  until  it  was  produced, 
that  he  did  not  know  the  handwriting  in  which 
the  book  was  kept ;  that  he  had  neyer  seen  any 
entry  made  in  It;  that  he  had  neyer  made  a 
settlement  at  which  it  was  produced;  but  that 
there  were  charges  in  it  against  him  for  arti- 
cles which  he  had  had,  one  of  which  was  charged 
higher  than  he  understood  it  was  to  be, — is  not 
sufficient  to  admit  the  book.  Cole  y.  Anderson, 
«  N.  J.  L.  68. 

And  testimony  of  a  physician's  patients  that 
lie  had  attended  their  families,  and  that  they 
•considered  the  bills  rendered  by  him  reasonable, 
admitting  at  the  same  time  that  they  had 
never  examined  the  items,  and  could  not  say 
that  the  seryices  charged  were  actually  ren- 
•4iered,  does  not  satisfy  the  requirement  that 
xo  authorize  a  recoyery  upon  books  of  account, 
where  the  entries  are  made  in  the  handwriting 
of  the  pai*ty,  he  must  proye  by  his  customers 
that  he  was  in  the  habit  of  keeping  correct 
books.     Bower  y.  Smith,  8  Oa.  74. 

But  testimony  of  a  witness  that,  although  he 
neyer  saw  the  books  before  the  trial,  they  were 
in  the  handwriting  of  the  party  offering  them, 
and  thiit  in  the  waste  book  he  saw  an  entry 
-of  a  transaction  performed  by  the  party  as 
l)roker  for  the  witness,  which  the  witness  had 
settled,  was  held  sufficient  to  admit  the  books 
Jn  evidence,  in  Shute  y.  Ogden,  3  N.  J.  L.  921. 

But  the  mere  fact  that  it  appears  by  the  tes- 
timony of  some  of  the  witnesses,  offered  to  proye 
the  correctness  of  the  books,  that  they  settled 
their  accounts  since  the  commencement  of  the 
suit  on  trial,  does  not  affect  the  competency  of 
the  book  so  long  as  it  Is  shown  that  the  accounts 
settled  were  embraced  in  the  period  covering 
the  account  between  the  litigating  parties,  and 
the  settlements  were  made  in  good  faith.  Fos- 
ter y.  Coiemant  1  E.  D.  Smith,  86. 

Nor  does  the  mere  fact  that  some  of  the  wit- 
nesses offered  to  prove  the  correctness  of  the 
books  testified  that  some  of  the  charges  against 
them  were  correct  although  not  yet  settled,  so 
long  as  there  is  proof  by  other  witnesses  of 
actual  settlement  by  the  books.     Ibid. 

And  the  objection  that  witnesses  who  have 
proved  the  correctness  of  books  offered  in  evi- 
•dence  settled  their  accounts  by  the  ledger  with- 
out examination  of  the  original  entries  is  with- 
out merit,  if  the  charges  as  posted  and  paid 
were  honest ;  it  Is  to  be  presumed  that  they  were 
correct  as  entered  in  the  day  book.  Stroud  y. 
Tilton,  3  Keyes,  139,  4  Abb.  App.  Dec.  324. 

If  the  proof  Is  in  other  respects  sufficient,  a 
single  witness  is  enough  to  prove  the  correct- 
ness of  the  book  offered  In  evidence  so  as  to  ren- 
tier it  competent.  The  credit  of  the  book  may 
be  greatly  weakened  where  it  rests  upon  the 
testimony  of  a  single  witness,  but  it  is  still  com- 
petent if  the  witness  testifies  to  all  the  requisite 
preliminary  facts.  Beattle  v.  Qua,  16  Barb. 
132. 

But  where  a  book  is  supported  only  by  the 
oath  of  one  witness,  who  testifies  that  he  has 
settled  thereby  and  found  it  correct,  and  is 
impeached  by  the  evidence  of  another  witness, 
who  testifies  that  he  has  settled  thereby,  or  ou 
the  settlement  has  examined  the  same  for  that 
purpose  and  found  it  incorrect,  and  that  on  such 
settlement  the  error  was  corrected, — the  book 
ought  not  to  be  deemed  sufficient  evidence  to 
warrant  a  recovery,  unless  there  is  something 
•disclosed  which  discredits  the  testimony  of  such 
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impeaching  witness.  Morrill  y.  Whitehead,  4 
«.  D.  Smith,  239. 

Clarke  v.  Smith,  46  Barb.  30,  holds  that  after 
a  physician  has  proved  an  employment  pro- 
fessionally the  entries  in  his  book  of  the  visits 
have  always  lieen  received  to  show  the  number 
of  visits;  that  it  is  evidence  of  nothing  else; 
and  that  for  this  purpose  it  has  not  been  con- 
sidered necessary,  as  in  other  cases  where  books 
are  received  in  evidence,  to  prove  that  he  keep* 
correct  books,  or  tiiat  others  have  settled  by 
them. 

But  Taylor  v.  Tucker,  1  Ga.  281,  holds  that, 
in  order  to  render  an  account  of  original  en- 
tries admissible  in  evidence,  it  is  not  necessary 
to  show  that  the  party  kept  correct  books, 
where  it  is  shown  by  witnesses  who  had  deal- 
ings with  him  that  they  had  settled  with  him 
upon  presentation  of  their  accounts,  and  that 
they  found  those  accounts  correct.  The  court 
said  that  it  is  immaterial  whether  the  original 
entries  were  kept  in  a  book  or  on  a  separate 
sheet,  and  that  it  was  not  necessary  to  prove 
tliat  the  plaintiff  kept  correct  accounts  in  a 
book. 

In  Michigan  the  rule  was  formerly  the  same 
as  shown  by  the  cases  supra,  Jackson  v.  Eivana, 
8  Mich.  476. 

But  In  Montague  v.  Dougan,  68  Mich.  98,  85 
N.  W.  840,  it  was  held  that,  since  the  statute 
has  made  parties  to  a  suit  competent  wit- 
nesses, they  can  testify  to  the  keeping  of  their 
accounts  and  the  correctness  of  their  books; 
and  that,  hence^  proof  of  third  persons  of  their 
having  settled  according  to  such  books,  and  that 
they  were  correctly  kept,  is  not  essential  to  the 
introduction  of  the  books  in  evidence.  See  also 
Seventh-Day  Adventist  Pub.  Asso.  y.  Fisher, 
96  Mich.  274,  64  N.  W.  769. 

The  Texas  rule  admitting  books  of  account 
has  been  held  to  require  that,  besides  the  oath 
of  the  party  touching  the  correctness  of  his 
books,  it  must  be  proved  by  others  who  are  ac- 
quainted with  the  character  of  the  party  among 
his  neighbors  and  customers  for  fair  dealing 
that  his  reputation  as  an  honest  man  and  cor- 
rect bookkeeper  is  untarnished;  and  where 
these  conditions  are  complied  with  it  is  error 
to  reject  the  book.  Werbiskie  v.  McManus,  31 
Tex.  116;  Burleson  v.  Goodman,  82  Tex.  229. 

But  Cahn  v.  Salinas,  2  Tex.  App.  Civ.  Cas. 
(Willson)  i  615,  holds  that  the  suppletory  oath 
of  the  party  offering  his  book  is  not  necessary, 
where  he  himself  is  a  witness,  and  can  testify 
to  such  facts  as  should  have  been  stated  in  the 
oath. 

Nor  is  it  error  to  admit  books  of  account 
without  the  suppletory  oath  of  the  party  keep- 
ing them,  and  preliminary  inspection  by  the 
court,  as  against  an  objection  that  the  prelim- 
inary steps  to  their  introduction  In  evidence, 
conceding  that  they  are  admissible,  had  not 
been  complied  with.  Hensgen  ▼.  Donnelly,  24 
Mo.  App.  398. 

d.  BiUcellaneous  oaset. 

In  assumpsit  by  an  administrator  against  an 
administrator  to  recover  a  book  debt  due  from 
defendant's  intestate  to  plaintiff*s  intestate, 
a  son  and  heir  at  law  of  the  plaintilTs  intes- 
tate interested  in  the  settlement  of  the  estate 
is  a  competent  witness  on  behalf  of  the  plain- 
tiff to  prove  that  a  book  produced  was  his  fath- 
er's book  of  original  entries,  and  that  the  ac- 
count therein  charged  against  defendant's  In- 
testate is  in  his  father's  handwriting.  Keener 
V.  Zartman,  144  Pa.  179,  22  Atl.  889. 

And  a  wife  who  keeps  her  husband's  books  Is 
a  competent  witness  to  prove  that  the  entries 
were  in  her  handwriting  and  made  by  the  di- 
rection of  her  husband  and  in  her  absence.  And 
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after  ber  testimony  the  huslMuid  Is  a  competent 
witness  to  prove  when  the  entries  were  made 
and  that  the  account  Is  just  and  true.  Little- 
ileld  V.  Rice,  10  Met.  287. 

Luce  V.  Doane,  88  ALe.  478,  holds,  however, 
that  a  wife  who  kept  her  husband's  books  regu- 
larly every  day  under  his  direction  is  incompe- 
tent to  sustain  the  charges  therein  by  her  sup- 
pietory  oath. 

In  an  action  on  book  account,  although  each 
party*  is  made  a  competent  witness  by  statute, 
neither  party's  wife  is  a  competent  witness  for 
liim  to  support  his  account.  Carr  v.  Cornell, 
4  Vt.  116. 

And  the  widow  of  a  party  whose  book  of  orig- 
Inal  entries  is  offered  in  evidence  is  a  compe- 
tent witness  to  give  the  necessary  testimony  pre- 
liminary to  its  introduction  in  evidence.  Dick- 
en  V.  Winters,  169  Pa.  126,  32  Atl.  289. 

And  Webb  v.  Pindergrass,  4  Harr.  (Dei.)  439, 
so  holds,  also,  since  a  plaintiff  may  prove  books 
of  original  entry  whether  kept  by  him  or  the 
clerk  or  agent. 

A  Justice  of  the  peace  before  whom  the  case 
Is  on  trial  is  not  a  competent  witness  to  prove 
the  plaintiff's  books  of  account.  M'Cormick  v. 
Brookfield,  4  N.  J.  L.  69. 

•.  BtttrUs  made  by  bookkeeper. 

1.  Verification  generally. 

It  seems  to  be  absolutely  indispensable  to 
render  competent  entries  in  books  of  account 
that  they  be  accompanied  by  the  oath  of  the 
party  who  made  the  entries,  or  by  the  oath  of 
some  person  who  knew  the  entries  to  be  cor- 
rect. Braonln  v.  Foree,  12  B.  Mon.  606.  For 
further  cases  as  to  the  necessity  of  such  proof, 
sec  supra,  I.  f. 

Eitbei*  a  clerk  or  his  employer  is  competent 
to  identify  the  latter's  books  of  account  as  those 
of  original  entries.  Dunlap  v.  Hooper,  66  Ga. 
211. 

And  a  witness  may  testify  that  entries  made 
t>y  him  in  an  account  book  are  correct,  although 
lie  has  no  independent  recollection  of  the  trans- 
actions entered.  Curran  v.  Witter,  68  Wis. 
16.  60  Am.  Rep.  827,  31  N.  W.  705. 

So,  an  administrator  who  was  the  intestate's 
«]erk  Is  a  competent  witness  in  a  suit  by  him 
as  such  administrator  to  prove  a  book  to  be  the 
tx>ok  of  original  entries  of  his  intestate,  and 
that  he  himself  had  made  the  original  entries 
therein,  where  it  does  not  appear  that  there  is 
any  person  living  who  can  make  that  proof,  the 
other  clerks  of  the  intestate  being  dead.  Ash 
▼.  Patton,  3  Serg.  ft  R.  300. 

And  a  distributee  of  a  decedent's  estate,  who 
was  the  latter's  clerk  in  his  lifetime  and  kept 
his  books  of  account,  is  a  competent  witness 
upon  releasing  his  interest  in  the  estate  to  prove 
the  books  of  account.  Van  Home  v.  Brady, 
Wright   (Ohio)  451, 

But  a  bookkeeper  is  not  competent  to  speak 
to  the  correctness  of  an  account  or  of  the 
amount  due  thereon  from  any  knowledge  of  the 
bubject  which  as  bookkeeper  he  derived  from  the 
other  clerka     Lee  v.  Tinges,  7  Md.  216. 

And  entries  on  the  books  of  a  bank  suing  to 
recover  on  a  bill  of  exchange  owned  by  it  can 
be  proved  only  by  the  party  who  made  the  en- 
tries or  in  case  of  his  death  or  absence  from  the 
state  by  someone  acquainted  with  his  handwrit- 
ing ;  and  this  includes  the  teller's  blotter.  Wal- 
den  V.  Citizens'  8av.  Bank,  19  Ky.  L.  Rep.  1393, 
43  S.  W.  488.. 

A  plaintiff  suing  in  assumpsit  on  a  merchant's 
account  cannot  prove  his  account  by  depositions 
of  his  clerk  taken  by  commission  showing  that 
ft  was  a  true  copy  taken  from  the  original  en- 
tries made  by  the  deponents ;  and  the  fact  that 
52  L.  R.  A.  : 


I  the  plaintiff  resides  at  a  distance  from  the  place 
of  trial,  and  that  the  account  was  created  there, 
does  not  entitle  him  to  give  such  evidence  of  the 
original  entries  without  producing  the  books  in 
court.     B*urman  v.  Peay,  2  Bail.  L.  394. 

And  in  Nicholson  v.  Withers,  2  McCord,  L. 
428,  13  Am.  Dec.  730,  it  was  held  that  a  plain- 
tiff in  assumpsit  on  an  open  account  could  not 
be  examined  by  commission  to  prove  his  own 
account  by  reference  to  his  books,  and  not  by 
producing  them  in  court;  but  that  a  disinter- 
ested witness  who  made  the  entries  might  be  so 
examined  without  the  production  of  the  books, 
for  the  entries  in  the  book  are  mere  memoranda 
to  which  he  may  refer  to  refresh  his  memory. 
In  this  case  plaintiff  was  a  merchant  living  in 
a  distant  city  In  the  same  state,  and  had  had  the 
witness  who  made  the  entries  examined  upon 
commission  to  prove  his  account,  and  upon  this 
evidence  being  offered  it  was  objected,  to  because 
of  the  nonproduction  of  the  book. 

Testimony  of  a  party's  clerks  as  to  the  gen- 
eral correctness  of  his  books,  and  that  the  ac- 
counts sued  on  were  faithfully  transcribed 
therefrom,  is  incompetent  upon  the  ground  that 
the  books  should  be  produced  or  their  loss  es- 
tablished. Dyson  v.  Baker,  54  Miss.  24.  This 
evidently  is  based  on  the  rule  laid  down  In 
Moody  V.  Roberts,  41  Miss.  74,  that  if  a  party 
cannot  prove  his  account  by  his  own  oath  his 
books  are  admissible.     See  eupra,  I.  a,  1. 

Entries  made  in  a  merchant's  books  In  the 
handwriting  of  a  deceased  clerk  were  held,  in 
Grant  v.  Cole,  8  Ala.  519,  as  digested  in  1 
Brickell's  (Ala.)  Dig.  p.  18,  to  be  provable  by 
a  witness  acquainted  with  his  writing,  and  if 
made  by  such  clerk  in  the  ordinary  course  of 
business  to  be  competent  evidence  to  establish 
an  account. 

2.  Misoellaneoue  ineianoet. 

Where  a  plaintiff  suing  on  account  produces 
his  bookkeepers,  who  testify  that  the  books  of- 
fered were  correctly  and  accurately  kept,  the 
books  are  admissible  as  against  the  claim  that 
there  is  no  evidence  to  show  their  fairness, 
raised  under  an  objection  that  they  are  irrele- 
vant, immaterial,  and  incompetent.  Seventh- 
Day  Adventist  Pub.  Asso.  v.  Fisher,  95  Mich. 
274,  54  N.  W.  759. 

And  original  entries  produced  and  verified 
by  testimony  that  the  witness  made  them  or  saw 
them  made  and  believes  them  to  be  true  are  ad- 
missible and  prima  facie  sufficient  to  establish 
the  facts  evidenced  by  them,  although  at  the 
time  he  has  no  recollection  of  the  facts  set 
forth  In  the  entries.  It  seems,  however,  that 
such  proof  will  not  be  received  where  only  a 
copy  of  original  entries  is  produced.  Merrill 
V.  Ithaca  &  O.  R.  Co.  16  Wend.  586,  30  Am.  Dec 
130. 

So,  entries  in  a  party's  cash  book,  piade  by  a 
third  person,  are  admissible  in  the  former's 
favor,  where  the  person  making  the  entries  tes- 
tifies that  they  were  in  his  handwriting,  were 
made  at  the  time  of  the  transactions,  and  were 
Just  and  true,  and  that,  after  examining  It,  he 
had  no  present  recollection  of  any  of  the  cir- 
cumstances connected  with  the  Item  which  the 
book  was  offered  to  prove.  Newell  v.  Houlton, 
22  Minn.  19. 

So,  in  an  action  to  recover  for  materials  and 
patterns  furnished  on  the  order  of  the  defend- 
ant, entries  concerning  work  and  materials, 
made  dally  In  the  plaintiff's  books  by  its  book- 
keeper, ^ho,  aided  by  the  foreman,  took  an  ac- 
count of  the  work,  arc  admissible,  where  their 
correctness  is  sLjwu  by  the  testimony  of  the 
foreman,  members  of  the  firm,  and  persons  who 
had  made  settlements  with  the  firm,  and  found 
their  books  correct.  Cobb  v.  Wells,  124  N.  X. 
77,  26  N.  S.  284. 
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An  account  kept  In  the  ordinary  coarse  of 
business,  of  laborers  employed  and  materials 
ased  In  the  prosecution  of  work,  based  upon 
daily  reports  of  foremen  who  had  charge  of  the 
men  and  construction,  and  who,  In  accordance 
with  their  duty,  reported  to  another  subordin- 
ate of  the  same  common  master,  but  of  a  high- 
er grade,  who.  In  accordance  with  his  duty,  en- 
tered the  time  and  items  concerning  materials 
each  day  as  reported,  is  admissible  to  prove  the 
number  of  days'  work  performed  and  the  amount 
of  materials  used,  in  an  action  to  recover  there- 
for, in  connection  with  evidence  of  the  fore- 
men that  they  made  true  reports,  and  of  the 
person  who  made  the  entries  that  he  correctly 
entered  them.  New  York  y.  Second  Ave.  R. 
Co.  102  N.  Y.  672,  7  N.  E.  905. 

And  in  Boughton  v.  Smith,  51  N.  Y.  S.  B.  316, 
22  N.  Y.  Supp.  148,  an  action  to  recover  for  ma- 
terials and  labor  furnished,  where  the  error  as- 
signed was  the  admission  of  a  memorandum  or 
entries  in  a  book  made  by  one  of  the  plaintiff's 
workmen  and  purporting  to  be  a  statement  of  the 
days  upon  which  the  plaintiffs  had  not  worked 
upon  the  defendant's  premises,  It  was  held  that 
although  the  book  was  not  admissible  to  prove 
the  facts  themselves  under  the  rule  of  Howard 
V.  McDonough,  77  N.  Y.  502,  it  was  admissible 
under  the  more  liberal  rule  in  New  York  v. 
Second  Ave.  R.  Co.  102  N.  Y.  572,  7  N.  B.  005. 

But  In  Gould  v.  Conway,  59  Barb.  855,  books 
which  had  been  kept  by  bookkeepers  employed 
for  that  purpose,  the  entries  in  which  were 
made,  not  from  knowledge  derived  by  the  book- 
keepers from  having  themselves  sold  the  goods, 
but  from  Information  furnished  them  by  the 
salesmen  employed  for  that  purpose,  were  held 
inadmissible  as  books  of  account  upon  proof  of 
the  handwriting  of  the  bookkeepers  and  testi- 
mony by  the  salesmen  that,  as  to  some  of  the 
sales,  they  have  no  recollection  of  the  particu- 
lar sales  as  entered,  but  that  they  never  re- 
ported any  sale  that  they  had  not  in  fact  made, 
or  reported  one  differently  from  what  It  was 
actually  made;  and  as  to  others,  there  being 
no  testimony  other  than  that  of  the  party  him- 
self to  the  effect  that  he  thought  he  delivered 
the  articles  charged  to  one  of  his  clerks  to  be 
delivered.  "As  books  of  account  merely,*'  said 
the  court,  "they  were  clearly  not  competent  evi- 
dence of  the  truth  or  correctness  of  the  charges 
therein  contained,  for  the  reason  that  they  had 
not  been  kept  by  the  plaintiffs,  but  by  clerks  in 
their  employ.  There  is  no  case  or  rule  of  evi- 
dence, which  holds  that  the  books  of  account 
of  a  party  ai'e  proper  evidence  to  prove  an  in- 
debtedness against  another,  where  such  books 
have  not  been  kept  by  the  party  himself,  but 
have  been  kept  by  a  clerk  employed  by  him.  As 
books  of  account,  therefore,  the  books  in  ques- 
tion were  Incompetent  witnesses  for  any  pur- 
pose. Of  themselves  they  could  neither  prove 
nor  tend  to  prove  anything.  The  entries  were 
all  made  by  third  persons,  and  were  mere  writ- 
ten statements  of  others,  no  better  than  hear- 
say. As  books  of  account,  therefore,  they  were 
improperly  received." 

And  testimony  of  a  clerk  that  charges  on  his 
employer's  day  book  were  made  either  by  him- 
self, his  employers,  or  another  clerk;  that  all 
the  articles  charged  by  him  were  delivered,  but 
that  he  has  no  knowledge  or  recollection  of  the 
correctness  of  ench  entries  or  of  the  delivery 
of  any  particular  articles  so  charged,  except 
his  belief  in  the  honesty  of  the  persons  making 
the  entries, — is  not  sufficient  to  establish  any 
of  such  entries  except  those  made  by  himself. 
Owlngs  V.  Low,  5  Gill  &  J.  134. 

In  Rosenstock  v.  Heggarty,  36  N.  Y.  S.  R.  92, 
18  N.  Y.  Supp.  228,  an  action  for  goods  sold  and 
delivered,  the  plaintiff*s  salesman,  who  made 
the  sales,  testified  that  he  made  memoranda  In 
62  L.  R.  A. 


the  books  of  the  firm  of  the  goods  sold  in  th» 
presence  of  the  defendant's  wife,  to  whom  th» 
goods  were  sold  on  credit  at  the  express  request 
of  the  defendant;  chat  he  identified  the  mem- 
oranda offered,  and  stated  that  he  had  no  recol- 
lection of  any  item,  its  amount  and  date,  inde- 
pendent of  the  books ;  and  it  was  held  that  the- 
books  were  properly  admitted  under  the  rule 
laid  down  In  National  Ulster  County  Bank  ?• 
Madden,  114  N.  Y.  280,  21  N.  E.  408. 

A  book  of  accounts  supported  by  the  oath  of 
the  party's  principal  clerk  and  bookkeeper,  who 
made  the  most  of  the  entries,  and  who  had 
the  especial  care  and  keeping  of  the  books,  waa 
held  admissible  in  Ward  v.  Wheeler,  18  Tex. 
249, — especially  as  against  a  motion  to  exclude 
Items  and  portions  of  the  account  as  not  hav- 
ing been  authenticated  by  the  clerk  who  made 
the  entries  made  at  the  close  of  the  examination 
of  the  principal  bookkeeper  In  question,  and 
where  there  is  afterwards  testimony  corroborat- 
ing the  bookkeeper  respecting  parts  of  the  ac- 
count which  upon  his  testimony  alone  might  not 
have  been  deemed  sufficiently  established. 

And  in  Union  Cent.  L.  Ins.  Co.  v.  Smith,  11» 
Mich.  171,  77  N.  W.  706,  an  action  by  an  Insur- 
ance company  upon  a  bond  given  by  an  agent* 
the  books  of  the  company,  accompanied  by  the 
testimony  of  the  manager  of  the  branch  office 
under  whose  Instruction  and  direction  the  en- 
tries were  made,  that  the  entries  were  so  made, 
and  that  they  were  correct,  werJB  held  admissible 
in  evidence  for  the  company  to  show  the  balance 
due  from  the  agent. 

But  in  Hancock  v.  Flynn,  28  N.  Y.  S.  R.  354,. 
8  N.  Y.  Supp.  133,  an  action  against  a  former 
employee  to  recover  damages  for  breach  of  the 
contract  of  employment,  a  witness  for  the 
plaintiff  stated  that  the  accounts  in  the  book 
offered  were  not  all  kept  by  him ; — some  by 
him  and  under  his  direction ;  and  it  was  held 
that  the  books  were  not  competent  evidence  for 
the  plaintiff  to  show  the  state  of  the  account 
against  the  defendant. 

A  party's  books  are  admissible  as  part  of  the 
res  gestfB  where  his  bookkeeper  testifies  that  the 
books  were  correctly  kept  and  the  entries  made 
in  the  regular  course  of  business  Immediately 
after  the  transactions  occurred,  and  the  party 
himself  testifies  that  ail  the  work  and  ma- 
terials as  itemized  in  the  books  were  performed 
for,  and  furnished  to,  the  defendant.  Muckle 
V.  Rennie,  41  N.  Y.  S.  R.  97,  16  N.  Y.  Supp. 
208. 

So,  entries  in  the  books  of  a  commission 
house,  of  the  expenses  incident  to  the  sale  of 
a  consignment  made  in  the  usual  course  of  busi- 
ness and  as  part  of  the  proper  employment  of 
the  witnesses  who  prove  them,  are  not  only  the 
best,  but  the  only  reliable,  evidence  which  it 
is  practicable  to  procure ;  and  it  is  unneces- 
Kary  to  jgo  behind  the  books  and  examine  the 
subagenta  who  participated  in  the  transaction 
and  sale.     Fielder  v.  Collier,  13  Ga.  496. 

An  entry  in  a  cash  book  of  cash  received^ 
made  by  a  cashier  in  the  regular  course  of  busi- 
ness, is  competent,  in  connection  with  the  tes- 
timony of  the  proprietor  and  his  son  that  a 
sale  was  made  for  that  amount  and  the  money 
immediately  paid  over  to  the  cashier,  as  tend- 
ing to  show  a  sale  and  delivery  that  day,  not- 
withstanding the  testimony  of  the  cashier  that 
he  knew  nothing  of  the  sale  or  any  transaction 
connected  therewith,  except  from  hearsay.  Boil- 
ing V.  Fannin,  97  Ala.  619,  12  So.  59. 

And  an  entry  charging  a  party  with  hogs 
bought  by  him,  followed  by  the  weight,  price, 
net  weight,  and  total  in  dollars  and  cents,  in 
a  book  such  as  is  usually  kept  by  a  hog  drover, 
I  and  made  in  the  usual  and  customary  form 
I  adopted  by  drovers,  and  under  the  direction  of 
the  drover  by  his  clerk,  on  the  day  of  the  sale 
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Immediately  after  the  drover's  return  from  the 
place  where  the  hogs  were  sold,  weighed  by  the 
regular  weigher  and  delivered.  Is  admissible  In 
evidence.  SchollenbergerT.  Seldonrldge,  49  Pa. 
83. 

Books  of  a  toll-bridge  corporation,  proved  by 
Its  treasurer  to  have  been  kept  by  him,  and  to 
contain  correct  entries  of  tolls  as  given  to  him 
by  the  toll  gatherer,  accompanied  by  the  testi- 
mony of  the  latter  that  he  had  made  correct 
reports  of  the  tolls  received  by  htm,  are  compe- 
tent to  show  tolls  received  by  the  company. 
Chenango  Bridge  Co.  v.  Lewis,  63  Barb.  111. 

But  blotters  containing  original  entries  are 
not  admissible  as  memoranda  In  connection  with 
the  testimony  of  a  witness  that  he  sold  about 
80  per  cent  of  the  goods,  and  made  the  original 
entries  therefor,  whore  he  does  not  specify  the 
particular  entries  which  he  made.  Congdon  ft 
A.  Co.  V.  Sheehan,  11  App.  Dlv.  456,  42  N.  Y. 
Supp.  255. 

In  Anchor  Milling  Co.  v.  Walsh,  108  Mo.  277, 
18  S.  W.  904,  reversing  87  Mo.  App.  567,  an 
action  to  recover  overpayments  made  to  defend- 
ant under  his  contract  as  a  teamster  for  plain- 
tiff, plaintiff  to  show  the  quantity  of  flour 
hauled  by  defendant  to  be  shipped  to  custom- 
era,  offered  its  shipping  book,  together  with  tes- 
timony preliminary  to  its  Introduction,  that  or- 
ders for  flour  were  entered  in  the  book  by  the 
shipping  clerk  or  the  clerk  In  charge  at  the  ware- 
house; that  the  orders  were  then  copied  into 
another  book  for  the  use  of  the  foreman,  who 
delivered  the  flour  to  defendant,  noted  its  de- 
livery, and  returned  the  book  to  the  shipping 
clerk,  who  then  made  entries  on  the  shipping 
book  showing  delivery  of  the  flour  to  defend- 
ant ;  and  testimony  of  the  managing  clerk  .that 
he  always  compared  the  orders  with  the  book 
when  made  up,  and  then  returned  the  orders  to 
the  mill  bfllce,  where  they  were  lost  or  de- 
stroyed, and  that  he  knew  the  flour  was  de- 
livered to  defendant  from  the  information  re- 
ceived In  the  foreman's  book,  and  In  some  cases 
from  personal  observation.  The  shipping  clerk 
was  not  called  as  a  witness.  It  was  held  that 
the  court  erred  in  excluding  the  book. 

And  in  Mathias  v.  O'Neill,  94  Mo.  520,  6  S. 
W.  253,  a  bookkeeper  at  a  bank  was  able  to 
say  he  made  certain  entries,  that  the  books  were 
kept  correctly,  and  that  he  believed  them  to  be 
correct,  but  could  not  recall  a  particular  trans- 
action; and  in  Anchor  Milling  Co.  v.  Walsh, 
108  Mo.  277,  18  S.  W.  904,  it  was  said  that  such 
evidence  is  sufficient  to  lay  a  foundation  for 
the  admission  of  the  books  themselves. 

To  prove  the  delivery  of  goods  in  the  shop  of 
a  trader  an  entry  made  in  his  books  although 
not  by  the  witness  who  had  seen  the  goods  de- 
livered, but  who  had  seen  the  entry  soon  after 
it  was  made  and  the  entry  had  corresponded 
with  what  he  himself  had  seen,  is  admissible  to 
corroborate  the  testimony  of  the  witness.  Such 
an  entry  is  tantamount  to  an  entry  made  by  the 
witness  himself.  Dlgby  v.  Stedman,  1  Esp.  328. 
In  Harrison  v.  State  Central  Bank,  1  Tex.  Civ. 
App.  Cas.  (White  ft  W.)  f  377,  the  defendant 
swore  positively  to  a  payment  for  which  he  had 
never  received  credit,  which  evidence  was  only 
met  by  the  plaintiff's  books  showing  no  entry 
of  the  transaction,  and  it  was  in  proof  that  the 
bookkeeper,  who  was  dead,  was  addicted  to  the 
use  of  morphine  and  chloroform,  and  that  mis- 
takes In  the  books  had  been  discovered  and  ad- 
mitted to  be  mistakes ;  but  it  was  held  that  the 
proof  failed  to  show  that  the  books  had  been 
correctly  kept,  and  in  the  absence  of  other  evi- 
dence establishing  their  correctness  should  not 
be  received  as  evidence. 

The  correctness  of  an  account  Is  not  estab- 
lished by  an  affidavit  that  it  was  made  out  by 
a  bookkeeper  since  deceased,  where  It  does  not 
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appear  that  the  entries  on  the  book  were  made 
at  or  near  the  time  of  the  transactions,  or  that 
they  were  made  in  a  book  giving  an  account 
of  the  dally  transactions  of  the  clerk,  or  that 
they  were  charged  on  the  book  by  the  clerk 
since  deceased.  Pearson  v.  Darrington,  82  Ala. 
227. 

I2C.  Knowledge  of  the  person  making  the  en- 
iriee, 

a.  Oeneral  rule. 

As  a  general  rule,  although  there  are  cases 
holding  otherwise.  It  is  essential  to  the  admis- 
sibility of  entries  made  by  a  living  witness  that 
he  shall  be  able  to  state  that  at  or  about  the' 
time  the  entries  were  made  he  knew  their  con- 
tents and  knew  them  to  be  true,  so  that  the  en- 
tries and  the  testimony  of  the  witness  concur- 
rently shall  be  equivalent  to  a  present  affirma- 
tion of  the  truth  of  their  contents.  Kerns  v. 
McKean,  76  Cal.  87,  18  Pac.  122;  Kerns  v. 
Dean,  77  Cal.  555.  19  Pac.  817;  Dlsmukes  v. 
Tolson,  67  Ala.  386;  McDonald  v.  Carnes,  90 
Ala.  147,  7  So.  919. 

Accordingly,  an  entry  in  a  blotter  book,  made 
under  the  direction  of  a  deceased  employer,  by 
a  bookkeeper  who  has  no  personal  knowledge 
of  the  transaction  to  which  it  relates,  and 
would  not  know  the  significance  of  the  entry  ex- 
cept from  his  knowledge  of  bookkeeping,  is  not 
evidence  against  one  who  was  not  present  when 
the  entry  was  made.  Hart  v.  Kendall,  82  Ala. 
144,  3  So.  41. 

And  in  Swan  v.  Thurman,  112  Mich.  416,  70 
N.  W.  1023,  where  the  only  testimony  to  sup- 
port the  books  was  that  of  the  bookkeeper,  who 
merely  transcribed  the  entries  from  slips  hand- 
ed to  him  by  salesmen,  and  who  had  no  personal 
knowledge  of  the  sale  and  delivery  of  the  arti- 
cles charged,  the  court  said:  It  is  sometimes 
proper  to  admit  books  of  account  as  evidence  of 
the  acts  of  those  who  keep  them,  where  the 
entries  are  contemporaneous  with  the  acts  re- 
corded; but  where  the  book  is,  as  in  this  case, 
the  record  of  the  acts  of  others,  not  within  the 
personal  knowledge  of  the  bookkeeper,  but  made 
up  from  the  statements  of  others,  such  book  is 
hearsay.  From  the  earliest  cases,  the  admis- 
sion of  entries  by  third  persons  has  proceeded 
upon  the  theory  that  suet  persons  had  personal 
knowledge  of  the  fact  stated  in  the  entry." 

And  they  are  to  be  excluded  where  the  book- 
keeper testifies  that  he  did  not  make  them  from 
original  transactions  within  his  own  knowledge, 
but  that  he  made  them  from  accounts  of  sales 
made  by  and  transmitted  by  the  party's  cor- 
respondent, in  a  distant  city.  Hill  v.  Johnson, 
38  Mo.  App.  383. 

So,  entries  on  the  books  of  a  bank  made  by 
one  not  having  personal  knowledge  of  the  trans- 
actions to  which  they  relate,  and  based  upon 
the  assumption  that  the  checks  had  been  paid 
from  their  being  found  on  the  paying  teller's 
desk,  are  not  admissible  as  evidence  of  payment 
in  favor  of  the  receiver  of  the  bonk.  Dykman 
V.  Northbridge,  80  Hun,  258,  30  N.  Y.  Supp.  164. 

And  entries  made  in  a  book  by  a  party  as 
they  were  read  off  to  him  by  another  from 
memorandum  books  kept  by  the  latter,  who 
alone  possessed  any  knowledge  of  the  correct- 
ness or  incorrectness  of  the  items  charged,  are 
Inadmissible  in  evidence.  Thomas  ▼.  Price,  30 
Md.  483. 

And  entries  which  have  been  made  by  the 
bookkeeper  from  information  from  other  •  per- 
sons, or  from  other  books,  are  not  rendered  com- 
petent evidence  by  his  testimony  merely  as  to 
the  general  accuracy  of  the  books.  Whitman 
V.  Horton,  14  Jones  ft  S.  531,  Affirmed  with- 
out opinion,  94  N.  Y.  644. 

And  an  entry  is  not  rendered  admissible,  ill 
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an  action  to  recorer  sama  alleged  to  have  been 
advajQced,  by  teatimony  of  a  clerk  that  he  made 
It,  when  he  knew  nothing  of  ita  correctnesa 
further  than  the  fact  that  he  found  It  in  the 
book,  and  remembered  only  that  it  waa  like  a 
particular  check  he  had  been  told  to  draw. 
Peck  T.  Von  Keller,  15  Hun,  470. 

Entriea  made  by  the  discount  clerk  of  a  bank 
^annot-'be  prov<id  by  witnesses  without  personal 
knowledge  of  the  facts,  where  such  clerk  Is 
alive  and  within  the  state.  Ocean  Nat.  Bank 
▼.  Carll.  55  N.  Y.  440. 

A  book  of  a  party  suing  for  seryices  rendered 
Is  properly  excluded  where  the  book  offered  is 
a  memorandum  book  in  which  certain  entries 
#ere  made  by  his  wife,  who  knew  nothing  about 
the  details  of  the  transactions,  and  only  made 
such  memoranda  as  he  requested  her  to  make, 
a<nd  It  does  not  contain  an  accurate  statement 
of  all  the  items  of  account  between  the  parties, 
but  contains  simply  memoranda  of  when  the 
plaintiff  commenced  work,  the  rate  of  wages, 
and  amount  of  money  paid,  and  contains  no 
account  of  lost  time :  and  it  appeara  that  there 
lias  been  one  payment  made  of  the  receipt  of 
which  no  memorandum  was  made  In  the  book. 
Countryman  y.  Bunker,  101  Mich.  218,  60  N. 
W.  422. 

So,  books  of  account  made  up  at  the  end  of 
each  noDth  from  data  collected  from  various 
sources,  and  not  from  personal  knowledge  of 
the  person  making  the  entries,  are  not  admis- 
sible In  evidence  for  the  purpose  of  establishing 
4]n  account  charged  up  therein.  Union  Electric 
Co.  v.  Seattle  Theatre  Co.  18  Wash.  213,  51 
Pac.  867. 

But  in  Snyder  v.  Qroff,  8  Pa.  Dist.  R.  291, 
an  action  by  a  receiver  of  a  mutual  Insurance 
company  against  a  member  thereof  to  enforce 
payment  of  an  assessment  levied  to  pay  losses, 
the  books  of  a  corporation,  although  made  up 
from  a  multiplicity  of  original  papers,  memo- 
randa, reports,  and  the  like,  were  held  to  be 
competent  evidence  for  the  receiver,  on  the  ques- 
tion of  whether  losses  were  included  In  the  as- 
sessment for  which  the  defendant  would  be 
liable. 

And  the  meter  book  of  an  electric  light  com- 
pany, containing  the  meter  readlnga  as  entered 
by  the  company's  clerk,  from  memoranda  handed 
in  to  him  by  inspectors,  is  a  book  of  origincd 
entries:  and  the  register  of  the  company  con- 
taining a  transcript  of  the  meter  readings, 
together  with  the  customer's  account  carried 
out  and  expressed  In  dollars  and  cents,  both  as 
to  debits  and  credits.  Is  admissible  In  connec- 
tion with  the  meter  book  to  show  the  state  of 
the  customer's  account.  Missouri  Electric 
Light  ft  P.  Co.  V.  Carmody,  72  Mo.  App.  534. 

In  Goodwin  v.  O'Brien,  25  N.  Y.  S.  R.  203,  6 
N.  Y.  Supp.  239,  a  suit  against  the  defendant  as 
an  agent  for  an  accounting.  It  was  held  that 
the  referee  was  not  bound  by  a  book  testified  to 
by  the  defendant  to  be  his  book  of  original  en- 
try, and  purporting  to  show  the  varloua  dis- 
bursements made  by  him  as  agent,  because  It 
appeared  that  some  of  the  entries  were  made, 
not  from  the  defendant's  personal  knowledge, 
bnt  from  information  derived  from  others  who 
bad  been  in  charge  of  the  property  In  his  charge 
during  his  absence. 

And  in  Clough  v.  Little,  3  Rich.  L.  353,  an 
action  for  goods  sold  and  delivered,  the  plain- 
tiff produced  his  books,  and  testified  on  cross- 
examination  that  his  clerk  reported  to  him  the 
terms  of  the  sale  agreed  upon  by  him  and  the 
defendant,  and  upon  that  report  the  witness 
made  the  entry,  and  that  he  himself  delivered 
the  goods  to  a  drayman,  who  told  him  that  the 
defendant  had  sent  for  them ;  and  it  was  held 
that  the  delivery  of  the  goods  was  not  sufficient- 
ly proved. 
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And  In  Dodge  t.  Morrow,  14  Ind.  App.  534. 
41  N.  E.  967,  43  N.  E.  153,  entries  made  from 
information  and  memoranda  furnished  to  the 
bookkeeper  by  those  -who  did  the  work,  and 
not  tram  his  personal  knowledge,  were  held  in- 
admissible,— especially  as  it  appeared  that 
other  persons  were  present  who  knew  some- 
thing about  some  of  the  transactions,  who  were 
not  called,  or  whose  memories  are  not  shown 
to  have  failed. 

The  testimony  of  a  bookkeeper  of  a  commis- 
sion merchant  that  the  accounts  presented  are 
correct  la  insufficient  to  establish  the  account; 
where  he  never  made  an  original  entry  to  the 
day  book,  cash  book,  or  Invoice  book,  never 
saw  any  of  the  goods  purchased,  and  knows 
nothing  about  the  correctness  of  the  account, 
except  that  he  kept  the  ledger  correctly  from 
the  entries  furnished  him  by  the  partners  and 
the  other  clerks.  The  clerks  who  made  the  pur- 
chases of  goods  for  the  defendant  should  have 
been  examined,  and  the  drafts  which  the  plain- 
tiffs took  up,  as  well  as  the  defendant's  receipt 
for  money,  ought  to  have  been  produced.  White 
V.  Wilkinson,  12  La.  Ana.  359. 

Where  it  appears  that  the  entries  were  not 
always  made  from  the  personal  knowledge  of 
the  parties  making  them,  but  from  reports  made 
to  them  by  others,  and  It  does  not  appear  that 
the  persons  communicating  the  facts  had  per- 
sonal knowledge  of  their  existence,  or  that  it 
was  their  business  to  transact  the  particular 
business  referred  to  and  make  report  thereof 
for  entry  on  the  books,  the  books  should  not  be 
admitted.  Chicago,  St.  L.  ft  N.  O.  R.  Co.  v. 
Provlne,  61  Miss.  289. 

But  testimony  of  foremen  to  the  correctness 
of  time  slips  as  approved  and  signed  by  them, 
and  which  they  furnished  to  the  bookkeepers, 
was  held  in  Chlsholm  v.  Beaman  Mach.  Co. 
160  111.  101,  43  N.  B.  796,  to  be  as  satisfactory 
proof  of  the  correctness  of  the  items  as  the 
transactions  are  reasonably  susceptible  of, 
where  they  superintended  the  doing  of  the  work, 
and  participated  in  its  performance,  although 
their  knowledge  of  the  work  done  was  not  as 
full  and  complete  as  that  of  the  workmen  them- 
selves. 

In  this  case  the  court  also  said:  "Where 
there  is  original  evidence  that  laborers  were 
employed,  and  that  their  time  waa  correctly  re- 
ported by  persons  having  personal  knowledge 
of  the  facts,  and  that  these  reports  were  made 
in  the  ordinary  course  of  business,  and  in  ac- 
cordance with  the  duty  of  the  persons  making 
them,  and  in  point  of  time  were  contemporane- 
ous with  the  transactions  to  which  the  reports 
related;  and  where  this  original  evidence  is 
combined  with  proof  by  the  person  receiving  the 
reports  that  he  correctly  entered  them  as  re- 
ported in  the  time  book  in  the  usual  course  of 
his  business  and  duty,  the  entries  so  made  are 
admissible  as  evidence  to  show  the  amount  of 
work  done." 

But,  as  stated  9upra,  there  are  cases  holding 
that  the  circumstance  under  which  an  entry 
is  made  only  affects  its  weight  as  evidence,  and 
not  its  competency;  that  it  is  not  necessary 
that  an  entry,  to  be  an  original  entry,  be  made 
from  personal  knowledge,  and  that  the  compe- 
tency of  an  entry  made  by  a  clerk  depends,  not 
on  his  knowledge  of  its  correctness,  but  on  the 
presumption  that  what  he  did  in  the  course  of 
business  and  by  his  master's  orders  was  done 
correctly.  Imhoff  v.  Fleurer.  2  Phila.  35 ;  Jones 
V.  Long,  3  Watts.  325. 

And  the  fact  that  the  bookkeeper  admits,  on 
cross-examination,  a  want  of  personal  knowl- 
edge as  to  some  of  the  items  is  not  sufficient 
to  authorize  the  exclusion  of  the  hooka  Burke 
V.  Wolfe,  6  Jones  ft  S.  263. 

So,  the  books  of  a  blacksmith  are  admissible 
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In  eridence  when  proved  In  the  usual  manner, 
although  It  appears  that  some  portion  of  the 
account  was  charged  upon  Information  received 
from  a  slave  who  did  the  work.  Bailey  y. 
Bamelly,  23  Ga.  582. 

In  Jones  v.  Long.  8  Watts.  326.  plaintiff  of- 
fered a  hook  purporting  to  be  his  book  of  orig- 
inal entries,  and  testified  that  cartmen  employed 
by  defendant  to  haul  the  coal  from  the  pit 
where  plaintiff  was  working  and  for  the  mln« 
ing  of  which  he  was  seeking  recovery  made  a 
return  to  him  every  day  after  the  coal  was  de- 
livered on  the  platform  at  the  pit.  and  that 
he  made  the  entries  himself  in  the  book  as  the 
returns  were  thus  given.  The  objection  was 
that  the  plaintiff  should  have  produced  the 
cartmen,  but  the  court  held  that  their  nonpro- 
duction  went  to  the  weight,  and  not  the  admis- 
sibility, of  the  books  as  evidence. 

And  in  Smith  v.  Law,  47  Conn.  431,  assump- 
sit for  goods  sold,  which  defendant  admits  were 
delivered,  but  claims  to  have  received  only  for 
HLle  on  account  of  plaintiff,  plaintiff's  account 
books  containing  a  charge  for  goods  against 
defendant  made  in  the  regular  course  of  busi- 
ness were  held  admissible,  although  the  entry 
was  made  by  the  plaintiff  upon  information  of 
the  sale  given  to  him  by  a  salesman  In  his  em- 
ploy who  had  sold  and  delivered  the  goods  at 
a  distant  place.  **The  charges  on  the  books  of 
a  tradesman,"  said  the  court,  "are  often  neces- 
sarily made  by  a  bookkeeper  upon  information 
given  him  by  the  salesman  who  actually  sells 
and  delivers  the  goods.  Such  charges  are  made 
in  the  regular  course  of  business.  It  is  ditB- 
cult  to  see  upon  what  principle  the  court  could 
have  excluded  them.  If  the  plaintiffs  had  not 
entered  the  charge  upon  their  books,  it  cer- 
tainly might  have  furnished  a  presumption 
against  their  claim,  and  the  fact  that  it  was  so 
entered  was  In  accordance  with  the  usages  of 
trade,  and  tended  to  sustain  their  claim  that 
the  flour  was  sold.  It  does  not  affect  the  case 
that  the  delivery  of  the  flour  was  admitted,  and 
the  only  question  was  as  to  whether  it  was  pur- 
chased by  the  defendant  or  only  taken  to  sell 
on  a  commission.  The  entry  was  none  the  less 
a  proof  of  a  sale,  so  far  as  it  went,  and  the 
plaintiffs  were  entitled  to  the  benefit  of  it.'* 

In  Pollock  V.  Wagenbiast,  1  Phlla.  18,  the  ob- 
jection to  plaintiff's  books  of  original  entries 
was  that  his  clerk  had  testified  that  he  made 
the  entries  from  information  as  to  the  weight 
of  the  goods,  by  a  person  in  plaintiff's  employ ; 
but  it  was  held  that  to  exclude  the  book  kept 
under  such  circumstances  would  be  to  exclude 
all  books  kept  by  clerks  or  any  person  who  has 
no  knowledge  of  the  matters  which  he  enters. 

Where  the  correctness  of  entries  in  an  ac- 
count book  is  established  by  the  positive  tes- 
timony of  a  witness,  he  may  then  state  what 
facts  appear  therefrom,  although  he  does  not 
now  remember  those  facts,  and  the  entries  were 
not  made  by  him  but  by. another  person  from 
his  memoranda.     Biggs  v.  Weise,  24  Wis.  645. 

b.  Entries  made  on  information  verified  by  in- 
formant. 

It  is  no  valid  objection  to  a  book  of  accounts 
otherwise  unobjectionable  that  the  entries 
therein  were  first  made  upon  a  slate  and  each 
day  copied  therefrom  upon  the  book,  provided 
the  original  entries  upon  the  slate  and  the  copy- 
ing upon  the  book  are  verified  by  the  various 
persons  who  made  them.  State  v.  Shinborn, 
46  N.  H.  497,  88  Am.  Dec  224. 

Books  of  account  are  admissible,  too,  al- 
though the  plaintiff  made  the  entries  in  accord- 
ance with  statements  made  to  him  by  other 
witnesses,  where  the  latter  testify  that  fucb 
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statements  were  true.     Payne  v.  Hodge,  7  Hun, 
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But  to  warrant  the  admission  in  evidence  of 
entries  transcribed  from  temporary  memor- 
anda, the  person  who  made  the  provisional  en- 
tries should  be  called  to  prove  that  at  or 
about  the  time  the  entries  were  made  articles 
like  those  charged  were  delivered,  or  work  of  a 
character  similar  to  that  charged  was  per- 
formed.    Paine  v.  Sherwood,  21  Minn.  225. 

And  the  entries  are  not  admissible  unless  a 
person  so  furnishing  the  items  testifies  to  their 
correctness,  or  satisfactory  proof  thereof  from 
other  sources  must  be  produced.  House  v. 
Beak,  141  111.  290,  30  N.  E.  1065. 

So,  entries  in  which  are  merely  unverified 
statements  of  plaintiff's  employees,  the  accur- 
acy of  which  is  not  proved,  are  incompetent  to 
show  the  time  devoted  by  unnamed  employees 
to  work  charged  for.  Abele  v.  Falk,  28  App» 
DIv.  101,  50  N.  Y.  Supp.  876. 

Where  entries  in  a  book  of  account  charging 
articles  sold  have  opposite  each  charge  an  en- 
try of  the  name  of  the  teamster  who  delivered 
the  article,  the  teamsters  should  all  be  called 
to  verify  the  charges,  or  their  absence  should 
be  accounted  for,  before  the  books  are  received 
in  evidence ;  and  the  fact  that  it  may  be  highly 
improbable  that  the  teamster  would  remember 
the  quantity  delivered  would  furnish  no  sufllcient 
reason  why  he  should  not  be  called.  The  main 
fact  to  be  ascertained  or  proved  is  that  the  arti- 
cles have  been  delivered;  and  it  is  only  upon 
a  failure  to  prove  a  delivery  of  the  articles  by 
the  agent  when  called  that  the  books  are  re- 
ceived as  the  next  best  evidence.  Jackson  t. 
Evans,  8  Mich.  476. 

In  an  action  against  log  drivers  to  recover 
damages  for  breach  of  their  contract  in  failing 
to  properly  handle  logs  owned  by  the  plaintiff, 
the  plaintiff,  for  the  purpose  of  showing  the 
quantity  of  logs  cut,  offered  certain  books  kept 
in  his  business.  It  appeared  that  the  logs  as 
cut  were  measured  by  the  camp  scalers  and  the 
measurements  entered  in  these  books,  that  from 
time  to  time  inspectors  visited  the  camps  and 
verified  the  books  by  remeasuring  a  portion  of 
the  logs,  and  that  upon  the  books  so  verified 
the  plaintiff  settled  with  his  log  cutters  and 
handlers,  It  was  held  that  the  books  were  ad- 
missible without  producing  the  camp  scalers 
who  originally  measured  the  logs.  Mississippi 
River  liOgging  Co.  v.  Robson,  16  C.  C.  A.  400, 
32  U.  S.  App.  520,  69  Fed.  773,  Affirming  61 
Fed.  893. 

Whei>e  a  book  is  made  up  from  slips  of  paper 
on  which  the  daily  transactions  of  the  party's 
business  are  entered  there  must  also  be  proof 
that  the  items  were  accurately  kept  by  him  be- 
fore the  book  can  be  admitted.  Ellis  v.  Cowne» 
2  Car.  &  K.  719. 

And  entries  transcribed  from  a  slate  kept  by 
a  Journeyman,  some  of  which  were  transcribed 
by  the  Journeyman  and  some  by  the  party  him- 
self, some  on  the  same  evening  and  others  sev- 
eral days  afterwards,  but  all  within  two  weeks, 
is  not  admissible  as  a  book  of  original  entries,, 
where  it  Is  supported  only  by  the  oath  of  the 
party  himself,  the  Journeyman  not  being  pro- 
duced or  his  absence  accounted  for.  Kessler 
V.  M'Conachy,  1  Rawle,  435. 

A  book  in  which  one  person  sets  down  the 
total  quantity  of  logs  scaled,  from  the  memor- 
andum furnished  him  by  another  person  who 
did  the  work,  is  not  admissible  to  prove  the 
quantity  of  logs  scaled  unless  supplemented  by 
the  testimony  of  the  person  furnishing  the  orlg> 
Inal  data.  Such  a  book  is  not  a  book  of  us 
counts  in  the  true  sense.  At  most  It  purports 
to  contain  memoranda  made  contemporaneous- 
ly with  the  fact  which  they  purport  to  record. 
If  admissible  as  independent  evidence  ftt  all* 
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It  must  be,  not  because  the  book  Is  technically 
an  account  book,  but  because  the  rule  making 
memoranda  made  by  a  witness  admissible  as 
Independent  evidence  of  the  truth  of  the  facts 
thus  recorded.  Nor  does  it  make  any  difference 
that  the  person  who  made  the  original  data 
could  not  be  found  and  produced  as  a  witness. 
Chicago  Lumbering  Co.  v.  Hewitt,  12  C.  C.  A. 
129.  22  U.  S.  App.  646,  64  Fed.  314. 

And  the  account  books  of  a  merchant,  made 
up  from  tickets  for  sales  returned  by  drivers, 
are  inadmissible  in  his  favor  to  show  a  deliv- 
ery of  the  goods  charged  thereon,  in  the  absence 
of  testimony  of  the  drivers  that  the  goods  rep- 
resented by  the  tickets  were  actually  delivered 
to  the  parties  named  therein,  or  of  proof  that 
the  signature  to  the  two  tickets  was  that  of 
the  defendant.  Powell  v.  Murphy,  18  App. 
Div.  25r  45  N.  Y.  Supp.  374. 

In  Irving  v.  Claggett,  31  N.  Y.  8.  R.  94,  9 
N.  Y.  Supp.  136,  an  action  to  recover  for  serv- 
ices rendered  by  the  plaintiff  and  his  employees 
as  detectives  and  for  disbursements  incident 
thereto,  the  plaintiff,  to  prove  the  number  of 
days  during  which  his  detectives  worked,  pro- 
duced and  offered  a  book  in  which  the  entries 
had  been  made  by  himself.  He  testified  that 
the  entries  were  made  from  slips  and  reports 
turned  in  to  him  by  the  detectives,  and  that 
the  book  produced  was  an  accurate  copy  of  the 
entries  made  in  the  first  book  which  had  been 
lost  from  these  slips  and  reports.  The  slips 
themselves  were  not  produced  as  they  had  been 
lost  or  destroyed  and  there  was  no  evidence  of 
the  truth  of  the  statements  contained  in  the 
reports  and  slips,  or  that  the  services  for  which 
the  charges  were  made  had  in  fact  been  ren- 
dered, further  than  evidence  by  the  plaintiff 
and  one  other  witness  that  they  had  observed 
at  different  times  the  different  detectives  ap- 
parently in  the  discharge  of  their  duties.  It 
was  held  that  the  charges  were  the  mere  un- 
sworn statements  or  reports  of  the  detectives, 
and  were  not  evidence  against  the  defendants; 
and  that  they  were  not  made  evidence  by  the 
circumstances  that  what  they  had  reported  was 
communicated  to  the  defendant's  attorney,  be- 
cause it  was  not  shown  that  It  was  reported  to 
him.  the  extent  of  services  claimed  to  have 
been  performed,  or  that  he  assented  to  or  ac- 
cepted the  reports  for  that  object.  The  court 
said,  however,  that  had  there  been  proof  from 
the  detectives  themselves  or  otherwise,  that 
they  reported  to  the  plaintiff  the  time  devoted 
to  the  defendant's  employment,  and  proof  that 
the  charges  were  then  accurately  entered  in  the 
books,  the  books  might  have  been  admissible. 

In  M'Coy  v.  Llghtner,  2  Watts,  347,  an  ac- 
tion to  recover  for  blacksmith  work,  plaintiff 
testified  that  the  book  produced  was  his  book 
of  original  entries ;  that  as  the  work  was  done 
by  his  Journeymen  the  latter  entered  it  on  a 
slate  until  the  slate  became  full,  from  which 
he  then  transferred  the  entries  into  the  book 
offered,  and  that  sometimes  he  entered  from 
the  slate  the  work  of  two  or  three  days  at  once 
and  perhaps  a  week,  but  never  more,  and  the 
book  offered  was  held  admissible  as  a  book  of 
original  entries  because  the  plalntlff*s  oath  es- 
tablishing the  entries  was  fortified  by  the  testi- 
mony of  the  Journeymen  who  actually  did  the 
work  and  made  the  entries  on  the  slate  as  the 
work  was  Oone.  and  who  also  stated  the  amount 
of  the  work  done  to  be  about  the  same  as  the 
amount  charged  in  the  book,  and  the  prices  to 
be  the  same,  although  he  could  not  recollect  all 
the  particular  items  of  work  done.  This  case 
was  distinguished  from  Kessler  v.  M'Conachy, 
1  Rawle,  435,  in  that  in  the  latter  case  the  book 
of  the  party  was  sustained  by  his  own  oath 
alone,  his  Journeymen  who  made  the  entries 
first  on  the  slate  from  which  they  were  trans- 
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ferred  a  week  or  two  afterwards  by  the  party 
himself  not  having  been  produced. 

And  in  Curren  v.  Crawford,  4  Serg.  &  R.  8, 
it  was  held  that  a  book  of  original  entries  veri- 
fied by  the  oath  of  the  party  was  competent 
evidence  to  prove  the  sale  and  delivery  of  lime ; 
and  that  it  was  not  necessary  to  fortify  the 
book  by  the  oath  of  a  cartman  by  whom  the 
lime  was  received  to  be  delivered. 

X.  Effect  of  exhibition  of  books  to,  and  admit- 
tion  of  oonectness  by,  the  person  charged. 

Whether  or  not  a  foundation  is  laid  under 
the  statute  for  the  admission  of  a  book  of  ac- 
counts Is  Immaterial  where  it  Is  proved  that 
the  account  was  examined  by  the  agent  of  the 
party  charged  therein  who  had  authority  to, 
and  did  in  fact,  assent  to  the  correctness  of 
the  entries  therein,  and  the  parties  made  a  set- 
tlement and  agreed  on  the  balance  due  in  accord- 
ance with  such  book.  Cumbey  ▼.  Lovett,  76 
Minn.  227,  79  N.  W.  99. 

And  error,  if  any.  In  admitting  a  book  which 
is  objectionable  for  not  being  a  valid  book  of 
accounts  is  not  prejudicial  where  it  is  subse- 
quently shown  by  competent  testimony  that 
during  the  running  of  the  account  In  suit  the 
book  itself  was  frequently  seen  and  examined 
by  the  person  charged,  and  that  he  made  no 
complaint  as  to  the  entries.  Bogart  t.  Cox,  4 
Ohio  C.  C.  289. 

In  Whitman  v.  Horton,  14  Jones  ft  S.  531, 
It  appeared  that  during  all  the  time  of  the 
business  which  was  the  occasion  of  the  contro- 
versy the  defendant  had  his  desk  in  the  plain- 
tiff's office;  that  from  time  to  time  when  his 
account  was  rendered  to  him  he  went  over  the 
account  in  the  books  with  the  bookkeeper  nego- 
tiating and  settling  any  difficulties  arising,  and 
that  the  final  account  was  rendered  to  him, 
which  seemed  to  have  been  treated  by  the  par- 
ties as  an  account  stated,  and  upon  which  the 
defendant  had  made  a  payment,  and  which 
agrees  with  the  referee's  finding  of  fact  and 
with  an  expert's  summary  made  up  from  the 
books.  And  it  was  held  that  the  reception  of 
the  books  without  the  technical  preliminary 
proof  to  Justify  their  admission  did  not  consti- 
tute such  error  as  would  require  reversal. 

And  in  Phillips  v.  Tapper,  2  Pa.  St.  323.  an 
action  of  trover  and  conversion  for  a  moiety 
of  a  boat  bought  by  plaintiff  from  defendant, 
defendant,  after  proving  a  settlement  of  ac- 
counts by  his  agent  with  plaintiff's  intestate, 
and  the  delivery  of  a  copy  of  the  account  sever- 
al months  before  the  decedent's  death,  offered 
to  read  the  book  from  which  the  account  was 
taken,  and  also  a  copy  of  the  account  fur- 
nished to  plaintiff.  And  It  was  held  that  the 
account  contained  In  the  book  according  to 
which  the  agent  said  he  had  settled  with  plain- 
tiff's intestate,  showing  the  same  balance  and 
of  which  he  had  given  the  decedent  a  copy,  was 
competent  to  go  to  the  Jury. 

So,  a  book  which  is  a  copy  of  a  destroyed 
book  of  original  entries  is  not,  as  a  book,  admis- 
sible In  evidence,  but  a  page  of  such  book  Is  ad- 
missible against  a  person  who  either  admitted 
its  correctness  or  raised  no  objection  to  it 
when  it  was  exhibited  to  him.  Snodgrass  t. 
Caldwell,  90  Ala.  819,  7  So.  834. 

And  it  has  been  so  held  of  the  last  page  of 
an  account,  including  the  footing,  which  had 
been  copied  by  a  bookkeeper,  since  deceased,  in- 
to another  book,  before  the  destruction  by  fire 
of  the  book  of  original  entries.  Snodgrass  v. 
Caldwell,  90  Ala.  319,  7  So.  834.  The  court 
said  that  the  testimony,  if  believed,  was  admis- 
sible only  on  the  theory  that  the  admission  of 
the  correctness  of  the  account,  or  the  failuro 
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to  object  to  it,  was  an  ezprem  or  Implied  ad- 
mission of  its  correctness. 

And  an  entry  in  a  defendant's  book,  crediting 
^laintifT  for  the  work  sued  for  at  a  certain 
compensation,  and  a  subsequent  entry  credit- 
ing extras.  Is,  In  connection  with  the  testimony 
-of  his  bookkeeper  that  at  one  time  In  his  pres- 
ence the  parties  had  agreed  on  the  rate  credited 
fn  the  first  entry,  and  that  later  the  parties 
Again  in  his  presence  agreed  on  the  price  for 
the  extras,  the  credit  entry  of  which  was  then 
made  by  the  witness  in  the  plalntlflTs  pres- 
•ence,  the  witness  at  the  same  time  showing 
the  plaintiff  the  prerlous  entry,  to  which  plain- 
tiff made  no  objection,  competent  for  the  de- 
fendant to  show  that  the  price  for  the  work 
Siad  been  fixed.  The  defendant  does  not  there- 
by make  evidence  for  himself.  On  the  con- 
trary, it  is  evidence  made  by  both  parties ;  and 
the  influence  to  which  it  may  be  entitled  results 
from  the  fact  that  it  has  the  sanction  of  both 
parties.     Oram  ▼.  Bishop,  12  N.  J.  L.  153. 

Proof  that  a  debtor  to  whom  a  statement  of 
Ills  account  was  rendered  examined  the  book 
-At  the  time  when  and  from  which  it  was  taken 
and  made  no  objection  to  its  correctness,  ren- 
tiers the  book  competent  as  an  admission  against 
him.  Baub  ▼.  Nisbett,  118  Mich.  248,  76  N.  W. 
303. 

So,  where  the  Items  in  an  account  book  had 
been  read  over  to  the  party  charged,  who  ob- 
jected to  a  few  Items  only,  the  book  may  be 
received  in  evidence  as  his  admission.  Lever 
^.  Lever,  2  Hill,  Eq.  158. 

So,  also,  may  entries  which  have  been  used  as 
the  basis  of  an  accounting  and  settlement  be- 
tween the  party  himself  and  the  party  charged. 
Hanson  v.  Jones,  20  Mo.  A  pp.  595.  The  court 
In  this  case  said  that  were  it  not  for  the  fact 
■of  the  books  having  been  used  as  a  basis  for 
the  settlement  between  the  parties,  they  would 
not  have  been  admissible  as  original  evidence 
to  prove  the  debt,  still  adhering  to  the  former 
mle  in  Missouri.     See  supra,  I.  a,  1. 

Or  ^here  the  proof  is  that  at  the  close  of 
•dealings  between  the  parties  they  both  looked 
-over  the  plaintiff's  books  of  account,  and  that 
the  defendant  said  he  was  satisfied  the  account 
was  right.  Beales  v.  Lyons,  14  N.  Y.  Week. 
Dig.  368. 

So,  a  memorandum  book  in  the  handwriting 
of  a  deceased  trustee,  containing  a  statement 
of  his  doings  as  such,  entries  in  which  were 
contemporaneous  with  the  occurrence  of  the 
transactions,  is  admissible  In  favor  of  his  ad- 
ministrdtor  as  against  a  party  who  had  seen 
and  examined  the  l)ook,  and  had  it  for  several 
days  in  his  possession  without  disputing  Its 
•correctness.     Gaines  T.   Gaines,  39  Ga.   68. 

And  an  account  kept  by  a  firm  which  acted 
as  agent  for  the  testatrix,  two  members  of 
which  were  named  as  her  executors,  is  admis- 
sible with  other  vouchers  in  favor  of  such 
executors  upon  their  settlement,  where  the  ac- 
<:ount  was  examined  and  settled  by  the  testa- 
trix In  her  lifetime.  Re  Bolton,  71  Hun,  32, 
24  N.  Y.  Supp.  799. 

And  in  Tucker  v.  Stephens,  4  Thomp.  ft  C. 
593,  an  action  to  recover  for  wool  sold  to  the 
defendant's  testator,  It  was  held  error  to  ex- 
clude evidence  offered  by  the  defendant  of  an 
entry  In  his  testator's  book  of  an  account  which 
the  defendant  testified  he  had  read  to  the  plain- 
tiff. 

On  an  issue  as  to  a  counterclaim  for  services 
of  the  defendant's  testator  rendered  for  the 
plaintiff  and  for  a  balance  due  on  mutual  ac- 
count between  the  plaintiff  and  the  testator, 
proof  that  an  account  book  offered  In  evidence 
as  the  account  book  of  the  testator  came  to  the 
defendant's  hands  as  executor  as  such  book, 
4ind  that  at  an  interview  between  the  plain- 
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tiff  and  defendant  in  relation  to  the  account 
claimed  to  t>e  existing  at  the  time  of  the  testa- 
tor's death  the  book  was  present  and  referred 
to,  sulflclently  identifies  the  book  as  the  testa- 
tor's, and  its  admission  in  evidence  is  not  im- 
proper. Williams  y.  Davis,  7  N.  Y.  Civ.  Proc 
Rep.  282. 

An  entry  made  at  the  time  of  the  transac- 
tions and  In  the  presence  of  all  the  parties  to 
the  suit  is  admissible  in  evidence  as  a  part  of 
the  re»  gentsB  as  a  memorial  made  by  the  par- 
ties and  in  their  presence  at  the  time  the  trans- 
actions occurred.  Reviere  v.  Powell,  61  Ga. 
30,  84  Am.  Rep.  94. 

And  memoranda  of  settlements  made  by  one 
party  in  the  presence  of  the  other  in  an  ac- 
count book  belonging  to  one  and  used  by  both 
parties  are  admissible  in  evidence.  McDavid 
V.  Ellis,  78  III.  App.  381. 

But  Ryan  v.  Duuphy,  4  Mont.  856,  47  Am. 
Rep.  356,  5  Pac.  324,  holds  that  the  fact  that 
an  entry  In  a  memorandum  book  was  made  at 
the  time  of  the  transactions  and  in  the  pres- 
ence of  the  parties  will  not  dispense  with  the 
other  preliminary  proof  requisite  to  the  admis- 
sion In  evidence  of  an  entry  in  a  l>ook  of  ac- 
count. 

And  in  Spell  man  v.  Muehlfeld,  48  App.  Div. 
262,  62  N.  Y.  Supp.  746,  an  action  by  a  re- 
ceiver to  recover  from  a  corporate  oiBcer  for 
goods  charged  as  consigned,  but  which  the  de- 
fendant claims  were  sold  to  him,  statements 
rendered  as  for  goods  sold,  taken  from  the  page 
of  the  ledger  headed  "Consignment  Account," 
were  held  not  to  be  part  of  the  ret  geatm,  and 
should  be  excluded. 

Parties,  by  agreeing  In  advance  to  accept 
a  verified  statement  of  an  account  as  kept  in 
the  regular  books  of  the  corporation  "as  correct 
and  final,"  to  that  extent  take  the  case  out 
from  under  the  operation  of  the  ordinary  rules 
of  evidence.  John  A.  Tollman  Co.  v.  Bower- 
man.  5  S.  D.  107,  58  N.  W.  568. 

And  in  an  action  for  goods  sold  and  deliv- 
ered, evidence  that  of  the  goods  described  in 
the  books  of  account  a  large  amount  was  deliv- 
ered to  the  party  charged,  together  with  the 
testimony  of  the  party  who  kept  the  books  to 
their  correctness,  and  of  a  party  who  furnished 
the  items  to  the  bookkeeper  to  the  correctness 
of  such  items,  is  sufficient  to  Justify  the  admis- 
sion of  such  books  in  evidence,  notwithstanding 
the  lack  of  any  proof  that  any  customer  had 
settled  with  the  merchants  by  their  books  and 
found  them  correct,  in  view  of  the  fact  that 
the  parties  charged  made  a  large  payment  upon 
the  account  without  questioning  It,  and  ac- 
cepted a  statement  of  the  account  as  assigned 
with  the  remark  that  it  was  "all  right,"  and 
at  no  time  urged  any  objection  to  its  correct- 
ness. House  ▼.  Beak,  141  Hi.  290,  80  N.  E. 
1065. 

So,  In  an  action  to  recover  the  price  of  a 
horse  alleged  to  have  been  sold  and  delivered 
to  the  defendant,  who  denies  the  purchase.  It 
is  proper  to  allow  the  introduction  of  an  entry 
of  the  sale  made  by  plaintiff  In  his  book  of  ac- 
counts, which  he  testified  was  made  directly 
after  the  sale,  and  was  subsequently  exhibited 
to  the  defendant  who  admitted  Its  accuracy. 
Tanner  v.  Parshall,  3  Keyes,  431. 

And  in  an  action  to  recover  for  services  ren- 
dered under  a  written  contract  a  book  contain- 
ing an  account  of  work  done,  not  only  for  the 
defendant,  but  for  other  parties,  is  competent 
evidence  where  there  is  other  testimony  to 
show  that  the  book  was  correctly  kept,  and  had 
been  recognized  by  the  defendant  in  bis  settle- 
ment with  other  persons  as  correct.  West  v. 
Van  Tuyl,  119  N.  Y.  620,  23  N.  E.  450. 

And  entries  made  by  a  clerk  In  his  employer's 
books  are  prima  facie  evidence  in  favor  of  the 
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former  against  the  latter,  where  It  Is  shown 
that  the  books  were  annually  examined  by  him, 
and  the  balance  sheets.  Including  the  account 
sued  upon,  were  forwarded  to  him  semi-annu- 
ally, and  he  appears  to  have  found  no  fault 
with  the  entries  when  they  were  communicated 
to  him.     Rayne  v.  Taylor,  12  La.  Ann.  765. 

On  the  question  as  to  the  validity  of  a  chattel 
mortgage  given  to  secure  the  balance  due  on 
the  purchase  price  of  a  hotel  business  and  the 
furniture,  which  Is  claimed  by  the  vendee 
(mortgagor)  to  be  void,  on  the  ground  that  en- 
tries In  the  vendor's  books  of  account,  showing 
the  receipts  of  the  business  as  read  by  the  lat- 
ter during  the  negotiations,  were  falsified  with 
intent  to  cheat  the  vendee,  books  of  account 
fortified  by  the  vendor's  testimony  that  they 
were  the  books  kept  by  him  in  his  business  and 
were  the  only  ones  kept  by  him ;  that  they  were 
the  ones  exhibited  to  and  examined  by  the  ven- 
dee to  show  the  receipts  of  the  business ;  and 
that  he  had  fully  explained  to  the  mortgagor 
the  reason  of  the  unusually  large  receipts,  the 
entries  of  which  the  mortgagor  claims  were  the 
ones  falsified, — are  admissible  in  his  behalf. 
Blather  v.  Robinson,  47  Iowa,  408.  "If  the 
books  appear  upon  their  face  to  have  been  fair- 
ly and  properly  kept,  and  were  examined  by 
plaintiff  as  the  defendant  says,  and  show  what 
he  claims,  they  would  tend  to  rebut  the  plain- 
tiff's testimony,  and  corroborate  the  defend- 
ant." 

On  the  trial  of  a  disputed  claim  made  by  a 
ward  against  the  estate  of  her  guardian,  an  ac- 
count book  of  the  latter  is  admissible  in  evi- 
dence on  behalf  of  the  estate,  where  it  appears 
that  the  ward  had  access  to  the  book  and  did 
in  fact  examine  it,  and  make  entries  therein,  as 
well  as  her  guardian.  Fowler  v.  Hebbard,  40 
App.  Div.  108,  57  N.  Y.  Supp.  531. 

And  in  Darlington  v.  Taylor,  3  Grant,  Cas. 
195,  a  suit  to  recover  rent  due  from  a  tenant, 
which  plaintiff  claimed  defendant  had  promised 
to  pay,  but  which  defendant  claimed  he  had 
merely  promised  to  pay  out  of  any  funds  he 
might  have  in  his  hands,  if  any,  belonging  to 
the  tenant,  it  was  held  that  an  account  book 
of  defendant,  showing  the  state  of  accounts 
between  himself  and  his  tenant,  although  some 
of  the  entries  were  not  original,  and  some  not 
of  the  class  provable  by  a  contemporaneous 
charge,  was  rightly  admitted,  because  It  was 
accompanied  by  evidence  that  the  account,  al- 
though in  an  Incomplete  state,  had  been  ex- 
hibited to  him,  and  he  had  made  no  objection 
to  it,  but  had  In  fact  furnished  data  from  which 
the  omissions  were  supplied. 

But  where  a  party  is  entitled  under  the  stat- 
ute to  swear  to  his  book  account  against  the 
adverse  party,  but  does  not  avail  himself  of 
the  privilege,  he  cannot  subsequently  offer  his 
book  upon  proof  merely  by  his  bookkeeper  that 
it  is  his  book  of  accounts ;  that  on  one  occasion 
the  adverse  party  compared  his  own  book  with 
It :  that  there  api>eared  to  be  no  difference  be- 
tween the  parties  so  far  as  the  witness  ob- 
served, the  witness  himself  being  at  the  time  en- 
gaged about  his  own  business  in  posting  books ; 
such  proof  being  suflnclent  to  justify  the  in- 
ference that  the  correctness  of  the  account  was 
admitted.     Kugler  v.   Wiseman,   20  Ohio,  361. 

And  in  Cheney  v.  Cheney,  162  Mass.  591,  39 
N.  E.  187,  an  action  to  recover  wages  due  to 
plaintiff,  in  which  the  issue  Is  as  to  the  rate  of 
wages  to  be  paid  plaintiff,  and  In  which  de- 
fendant claims  allowance  for  payments  on  ac- 
count, defendant's  books  of  account,  offered  for 
the  purpose  of  showing  by  the  correspondence 
of  amounts  with  what  naturally  would  have 
been  paid  under  the  agreement  as  contended 
for  by  him,  and  of  proving  the  payments  al- 
leged, were  held  inadmissible  on  the  ground 
C2  L.  K.  A. 


that  there  was  some  evidence  of  an  admission 
by  the  plaintiff  of  their  correctness,  merely  be^ 
cause  plaintiff  had  access  to  the  books,  and  had 
been  seen' looking  over  them. 

XI.  Use  of  whole  hook  after  use  of  ^art, 

a.  When  introduced  "by  the  adveree  party. 

The  general  rule  of  evidence  that  if  a  party 
puts  In  a  document  for  the  purpose  of  proving 
a  part  of  it,  his  adversary  has  a  right  to  have 
the  whole  put  in,  applies  to  books  of  account ; 
and  accordingly  where  a  party,  whether  plain- 
tiff or  defendant,  makes  the  books  of  his  ad- 
versary evidence  to  prove  entries  in  his  favor, 
the  adversary  is  entitled  to  use  the  same  books 
to  prove  entries  which  are  against  the  former, 
or  which  are  explanatory  of  the  entries  al- 
ready introduced.  Dewey  v.  Hotchkiss,  30  N. 
Y.  497;  Blglow  V.  Sanders,  22  Barb.  147;  Low 
V.  Payne,  cited  therein  as  decided  by  the  same 
court;  Pendleton  v.  Weed,  17  N.  Y.  72;  Boudl- 
not  V.  Winter,  190  111.  394,  60  N.  E.  553; 
Lewin  v.  Dille,  17  Mo.  64;  Beach  v.  Curie,  15 
Mo.  106:  Ilarnlckell  v.  Brown,  13  Jones  &  8. 
350 ;  Jones  v.  Jones,  4  Hen.  &  M.  447 ;  King  v. 
Maddux.  7  Harr.  ft  J.  467 ;  Velths  v.  Hagge,  » 
Iowa,  163 :  Allender  v.  Trinity  Church.  3  Gill. 
166 ;  Lee  v.  Tinges.  7  Md.  216 ;  Low  v.  Payne. 
4  N.  Y.  247;  Almy  v.  Allen  (R.  I.)  48  Atl.  934; 
Pierson  v.  Atlantic  Nat.  Bank,  77  N.  Y.  304; 
M'Clure  v.  Byrd,  2  Overt.  21.  The  objection 
in  the  case  last  cited  was  that  the  debits  were 
mere  lumping  charges,  but  the  court  held  that 
the  debtor  could  not  take  advantage  of  the 
credits,  and  throw  out  the  debits  because  they 
were  for  any  reason  objectionable. 

Thus,  where  a  claimant  against  the  estate 
of  a  deceased  person  Introduces  the  decedent's 
books  of  account  in  support  of  his  claim,  the 
estate  is  entitled  to  also  use  them  in  its  favor. 
Todd  V.  Terry,  26  Mo.  App.  698. 

So.  where  a  party  is  allowed  to  refresh  his 
memory  from  a  memorandum  book  vi4ilch  he 
has  kept  In  pencil,  and  on  cross-examination 
he  is  asked  if  a  certain  page,  to  which  his  at- 
tention is  called,  has  not  been  rubbed  some- 
with  a  pencil,  which  he  denies,  and  the  page 
is  then  offered  in  evidence,  he  is  entitled  to 
have  the  whole  book  go  to  the  jury,  as  a  com- 
parison of  the  page  in  question  with  the  other 
page  would  disclose  whether  there  was  any- 
thing peculiar  in  the  appearance  of  that  page. 
Countryman  v.  Bunker,  101  Mich.  218,  59  N. 
W.  422. 

And  it  is  Immaterial  whether  or  not  entries 
in  the  plaintiff's  -books,  of  account  are  in  the 
handwriting  of  one  of  them,  where  the  defend- 
ant has  placed  the  books  in  evidence  as  act» 
and  admissions  of  the  plaintiffs  to  establish 
credits  in  his  favor,  thereby  entitling  them  to- 
the  benefit  of  counter-charges  in  their  favor. 
Dewey  v.  Hotchkiss,  30  N.  Y.  497. 

So,  too,  although  a  merchant's  books  cannot 
be  given  In  evidence  in  their  favor,  if  Intro- 
duced by  the  other  party  the  whole  must  be 
taken  together;  and  they  cannot  be  rejected* 
when  they  contain  facts  against  a  party  at 
whose  request  they  are  produced.  Martin- 
stein  V.  His  Creditors,  8  Rob.  (La.)  6. 

Nor  is  the  right  of  a  person  who  has  offered- 
in  evidence  the  credit  side  of  accounts  rendered 
to  him,  which  are  transcripts  of  a  merchant's 
books,  to  show  the  incorrectness  of  particular 
Items  of  debit,  excluded  by  La.  Civ.  Code,  art. 
2244,  making  a  merchant's  t>ooks  good  evidence 
against  him,  but  providing  that  if  used  in  evi- 
dence the  whole  must  be  taken  together.  White 
v.  Jones,  14  La.  Ann    692. 

But  a  suggestion  In  the  petition,  in  an  ac* 
tlon  against  a  curator  to  recover  an  amount 
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due  by  the  deceased,  that,  the  latter  having 
been  very  careful  In  keeping  his  accounts,  evi- 
dence of  plaintiff's  demand  will  be  found  on  his 
books  or  among  his  papers,  does  not  compel 
plaintiff  to  admit  the  books  and  papers  of  the 
deceased  in  evidence.  Segond's  Succession,  7 
Uob.  (La.)  111. 

Nor  does  the  reading  by  counsel,  on  his  cross- 
examination  of  defendant's  witness,  of  several 
Items  from  defendant's  books  of  account,  and 
hla  examination  of  the  witness  in  reference 
thereto,  make  such  book  or  any  part  of  it  evi- 
dence; nor  does  it  authorize  the  defendant  to 
put  the  book  In  evidence.  First  Nat.  Bank  v. 
Mansfield,  48  111.  404. 

The  fact  that  a  party's  books  of  account  have 
been  osed  in  evidence  against  him  by  his  ad- 
versary will  not  Justify  the  Introduction  by 
him  of  a  mere  memorandum  setting  forth  his 
view  of  transactions  In  the  account  In  the  book, 
although  he  testifies  that  it  was  intended  to  of- 
fer a  part  of  that  account,  and  was  placed  by 
him  with  that  account.  H.  L.  Judd  &  Co.  v. 
Gushing,  22  Abb.  N.  C.  358.  The  court  said 
It  was  clear  that  such  a  memorandum  was  in- 
comi>etent  generally  speaking;  that  It  was 
claimed  that  the  memorandum  was  a  denial  of 
what  might  be  deduced  from  the  accounts,  but 
it  was  not  competent  even  for  that  purpose, 
as  the  denial  was  not  communicative  to  any- 
one, wag  always  within  the  defendant's  own 
control  to  be  disclosed  or  not  as  his  interest 
might  require,  and  would  be  no  more  entitled 
to  admission  than  would  the  mental  resolution 
of  the  witness  which  had  never  found  expres- 
flion  in  words. 

In  Bentley  v.  Ward,  116  Mass.  338,  an  action 
apon  an  account  for  plumbing  and  materials 
furnished  therefor,  the  defendant,  to  show  to 
whom  plaintiff  had  given  credit.  Introduced  the 
plaintiff's  blotter,  in  which  the  latter  testifies 
that  he  wrote  down  dally  the  stock  which  went 
out  of  the  shop  on  different  jobs,  the  names  of 
the  workmen,  and  the  days  of  the  month  and 
number  of  days  which  each  man  worked,  plac- 
ing at  the  head  of  each  page  the  name  of  the 
person  to  whom  the  materials  and  labor  were 
famished,  and  in  which  was  an  entry  under  the 
name  of  the  person  whom  defendant  claimed 
was  the  party  to  be  charged.  The  plaintiff  was 
then  allowed  to  put  In  his  day  book  and  ledger 
In  which  the  charges  for  the  labor  and  mate- 
rials were  made  to  the  defendant ;  but  this  was 
held  error  on  appeal  because  it  appeared  that 
the  entries  in  both  the  journal  and  ledger  had 
not  been  made  contemporaneous  with,  nor 
posted  from,  the  blotter  introduced  by  the  de- 
fendant ;  that  the  entries  were  therefore  Inde- 
pendent declarations  by  the  plaintiff  In  his  own 
favor,  and  were  not  competent  evidence  to 
prove  to  whom  he  gave  credit,  or  to  rebut  or 
control  the  entries  in  the  blotter  which  were 
in  the  nature  of  admissions  against  him. 

In  Reeve  v.  Whitmore,  2  Drew  ft  Sm.  446, 
11  Jur.  N.  8.  722,  13  Week.  Rep.  913,  12  L.  T. 
N.  8.  724,  It  was  held  that  the  general  rule  of 
evidence  stated  above  does  not  apply  to  mer- 
chants* or  traders'  books  of  account  contain- 
ing entries  of  receipts  and  payments;  and 
hence,  if  one  side  puts  in  such  books  to  prove 
cei-tain  items  of  receipt,  that  does  not  entitle 
the  other  side  to  put  In  the  books  for  the  pur- 
pose of  proving  payments,  unless  the  different 
items  are  so  Intermingled  as  clearly  to  form 
one  transaction. 

But  Kilbee  v.  Sneyd,  2  Molloy,  186,  held  that 
if  an  account  book  produced  by  the  party  to 
be  charged  Is  given  in  evidence  having  a  debit 
and  credit  side,  the  account  must  be  debited 
altogether  or  rejected  in  lots;  and  the  rule  is 
the  same  in  equity  as  at  law. 

And  in  Carter  t.  Coirain,  Barnard,  Ch.  126, 
62  L.  R.  A. 


Lord  Hard  wick  held  that  where  a  witness  read* 
that  part  of  the  book  for  himself  wherein  is 
contained  the  charging  part  of  the  account  the 
plaintiff  is  entitled  to  read  as  evidence  -for  him- 
self the  discharging  part. 

b.  When  introduced  hy  the  party  himself. 

Again,  books  of  account,  when  allowed  in  evi- 
dence for  the  party  himself,  are  not  so  re- 
ceived with  the  express  qualification  that  the- 
adverse  party  shall  be  prohibited  from  using 
them  to  prove  other  matters  which  they  are 
equally  competent  to  establish;  but  If  intro- 
duced they  must  come  in  as  evidence  generally. 
WlnanU  v.  Sherman,  8  Hill,  74. 

Where  a  party  puts  his  books  In  evidenc» 
they  become  the  property  of  both  parties  a» 
evidence  In  the  cause,  and  he  cannot  be  per- 
mitted to  withdraw  them  from  the  considera- 
tion of  the  jury  against  his  adversary's  objec- 
tion.    Clinton  V.  Rowland,  24  Barb.  634. 

And  where  a  party  has  Introduced  his  books- 
of  account  he  cannot  object  to  the  admission 
of  a  pencil  memorandum  thereon,  made  by  his- 
own  bookkeeper,  and  having  relation  to  an 
Item  of  charge  in  the  account  sued  on.  Pelser 
V.  Durham,  37  S.  C.  354,  16  S.  E.  46. 

And  plaintiff's  books  of  account,  introduced 
by  him  in  evidence,  are,  of  themselves  and  with- 
out the  aid  of  any  other  evidence  aliunde, 
proof  that  articles  credited  to  the  defendant 
had  been  received  in  payment  pro  tanto,  where 
it  does  not  appear  that  the  plaintiff  had  any  de- 
mand against  the  defendant  except  his  book  ac> 
count.     Pillsbury   v.   B'ernaid,   10  Me.   168. 

So,  in  an  action  against  the  receiver  of  a  de- 
funct bank  to  recover  for  money  borrowed  by 
It  from  the  plaintiff,  where  the  books  of  the 
defunct  bank  are  introduced  in  evidence  by  the 
defendant,  the  plaintiff  is  entitled  to  avail  him- 
self of  the  book  for  the  purpose  of  showing  the 
state  of  an  account  between  the  bank  and  a  per- 
son to  whom  the  defendant  claims  the  loan  was 
made  individually.  Blanchard  v.  Commercial 
Bank,  21  C.  C.  A.  819,  44  U.  S.  App.  556,  75- 
Fed.  249. 

After  the  plaintiff  has  testified  from  an  ac- 
count book  not  in  evidence  as  to  sums  loaned! 
and  moneys  paid  for  the  defendant,  and  the 
latter  has  offered  the  remaining  portions  of  the 
book  from  which  the  plaintiff  has  testified  in 
evidence,  it  Is  error  for  the  referee  to  admit 
the  book  so  far  as  it  relates  to  transactions 
between  the  plaintiff  and  defendant,  and  on 
that  ground  deny  the  defendant's  motion  to 
strike  the  testimony  concerning  the  items,  un- 
less the  book  be  introduced  in  evidence  by  the 
plaintiff.     Read  v.  Smith,  1  Hun,  268. 

The  books  of  a  defendant  sued  in  assumpsit, 
containing  charges  against  the  plaintiff  for 
articles  apparently  in  no  way  connected  with 
the  contract  on  which  the  plaintiff  bases  hia 
right  of  recovery,  the  ledger  showing  the  ac- 
count balanced  and  settled  for  a  portion  of 
the  items  charged,  are  not  admissible  for  the 
defendant  to  prove  that  he  had  settled  with  the 
plaintiff  and  owed  the  latter  nothing.  They 
are,  however,  admissible  in  support  of  the  de- 
fendant's plea  of  set-off ;  but  when  so  admitted 
they  are  also  evidence  against  the  defendant, 
and  preclude  him  from  recovering  as  to  articles 
delivered  prior  to  the  settlement,  and  which 
had  been  included  therein,  within  the  rule  that 
where  a  defendant  introdnces  his  books  for 
the  purpose  of  sustaining  his  counterclaim,  it 
is  competent  for  the  plaintiff  to  show  by  those 
same  books  payment  or  settlement  of  that 
claim.  Mattocks  v.  L^man,  18  Vt.  98,  46  Am. 
Dec.  138. 
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ZII.  Book  produced  on  notice, 
a.  Effect  of  inepection  only. 

If  a -party  examines  an  account  book  called 
for  by  blm  in  tbe  posBession  of  bis  adversary, 
Jie  thereby  makes  the  book  competent  evidence 
for  the  latter.  Wilkes  v.  Billot,  5  Crancb  C.  C. 
611,  Fed.  Cae.  No.  17,660;  Coote  y.  Bank  of 
the  United  States,  8  Crancb  C.  C.  50,  Fed.  Cas. 
No.  3,203;  Roundtree  v.  Tlbbs,  4  Hayw. 
(Tenn.)  108;  Merrill  y.  Merrill,  67  Me.  70; 
Whittemore  y.  Wentworth,  76  Me.  20. 

But  the  production  of  books  of  account  does 
not  make  them  evidence  unless  the  party  glv- 
ing:  the  notice  inspects  them  so  as  to  become 
Acquainted  with  their  contents.  Saunders  v. 
Duval,  19  Tex.  467. 

In  Harper  v.  Bly,  70  111.  582,  it  was  held 
that  a  ledger  not  the  book  of  original  entries, 
produced  in  answer  to  a  notice  to  produce  the 
books,  does  not  become  competent  evidence  for 
the  party  producing  it  because  of  the  mere  ex- 
amination by  the  parties  giving  the  notice  with 
a  view  to  determine  whether  they  would  in- 
troduce it  In  evidence. 

And  in  Price  v.  Garland,  3  N.  M.  505,  6  Pac. 
472.  It  was  held  that  books  produced  upon  no- 
tice, and  found  upon  inspection  to  be  improper 
4Lnd  Inadmissible  under  the  general  rules  of 
evidence,  should  not  be  admitted  against  ob- 
jection merely  because  the  adverse  party  had 
called  for  their  production  without  stipulating 
for  their  introduction  in  evidence  regardless 
•of  their  character. 

b.  Effect  of  introduction, 

A  party  who  calls  for  and  introduces  books 
of  account  in  evidence  is  bound  to  admit  those 
items  which  make  against  him  as  well  as  those 
which  operate  In  his  favor,  unless  he  can  show 
that  items  to  his  prejudice  have  been  improper- 
ly inserted.  Waggoner  v.  Gray,  2  Hen.  ft  M. 
"603 ;  Frink  v.  Cole,  10  111.  339.  This  last  case 
was  a  suit  by  a  former  part  owner  of  a  steam- 
boat against  the  other  owners  to  recover  for 
his  services  as  captain,  and  for  advances  by 
him  made  over  and  above  his  proportion  while 
Interested  in  the  boat.  The  master  to  whom 
the  case  was  referred  to  take  and  state  the 
account  between  the  parties  rejected  an  item 
in  the  handwriting  of  plaintifr*s  vendee  in  the 
account  books  of  the  boat,  called  for  and  intro- 
duced in  evidence  by  the  plaintiff,  showing  an 
assignment  to  the  vendee  of  the  balance  of  tlie 
plaintiff's  account.  On  appeal  this  action  of 
the  master  was  held  error,  Inasmuch  as  all  the 
other  entries  made  by  the  same  party  in  the 
books  had  been  admitted  In  stating  the  account. 

But  when  books  are  produced  on  notice,  and 
•entries  therein  are  read,  all  the  parties  calling 
for  them,  the  party  producing  them  cannot  read 
•other  entries,  although  connected  with  the 
former  entries,  if  they  were  ma4e  subsequent  to 
the  commencement  of  the  suit.  Withers  v. 
•Glllespy.  7  Serg.  &  R.  10. 

And  entries  In  a  Job  t>ook,  charging  the  de- 
fendant for  the  work  In  controversy,  are  not  ad- 
missible, although  the  book  was  produced  on 
the  trial  at  the  defendant's  request,  and  the 
latter  asked  a  witness  for  the  plaintiff  con- 
cerning items  therein  for  work  performed  for  a 
third  person  whom  the  defendant  claimed  was 
liable  for  the  amount  in  suit.  Textile  Pub.  Co. 
T.  Smith,  31  Misc.  271,  64  N.  Y.  Supp.  123. 

XIII.  Production    of    all    hooka    pertaining    to 
iranattctions. 

Books  of  account  to  some  extent  partake  of 
the  nature  of  documentary  evidence  In  respect 
to  which  it  is  a  cardinal  rule  that  part  of  an 
52  L.  R.  A. 


Instrument  cannot  be  received  while  a  part  it 
withheld;  hence,  all  the  books  which  a  party 
has  containing  entries  relating  to  the  account 
sued  on,  when  relied  upon  by  the  party  as  fur- 
nishing evidence  to  sustain  the  account,  should 
be  produced  in  order  that  his  adversary  may 
have  the  benefit  of  all  the  entries  made  therein. 
Larue  v.  Rowland,  7  Barb.  109 ;  Rogers  v.  Old, 
5  Serg.  ft  R.  404;  Bonnell  v.  Mawha,  87  N.  J. 
L.  198;  Eastman  v.  Moulton,  3  N.  H.  156 
(dictum)  ;  Prince  v.  Swett,  2  Mass.  569.  Con- 
tra, Stokes  V.  Fenner,  10  Phila.  14,  expressly 
disapproving  Prince  v.  Swett,  2  Mass.  569. 

And  this  is  the  rule  by  express  statutory 
provision  In  Minnesota  (Stat,  i  5739)  and  Wis- 
consin (Sanborn  &  B.  Anno.  Stat,  i  4188). 

But  it  is  no  objection  to  the  admission  of  a 
day  book  that  the  party  also  has  a  ledger,  un- 
less It  is  shown  that  the  ledger  had  some  con- 
nection with  the  account  in  suit,  or  at  least 
with  the  day  book  offered.  Tindall  t.  Mcln- 
tyre,  24  N.  J.  L.  147. 

And  where  a  party  offering  a  book  makes 
the  preliminary  proof  required  by  statute  the 
book  is  not  to  be  rejected  on  the  ground  that 
on  cross-examination  he  disclosed  that  he  has 
another  account  book  which  he  does  not  pro- 
duce, where  it  is  also  shown  that  the  latter 
book  was  one  which  he  always  carried  with 
him  and  in  which  he  entered  only  charges  of  a 
particular  kind,  and  that  only  when  the  book 
produced  was  not  at  hand,  although  he  some- 
times transferred  the  entries  contained  in  it 
to  the  one  produced,  but  that  there  were  no 
charges  in  it  against  defendant.  Wlnne  v. 
NIckerson,  1  Wis.  1.  The  contention  of  the 
party  charged  was,  that  both  these  books  should 
have  been  produced.  In  ord«r  that  he  might 
have  the  right  to  examine  for  credits  In  his 
favor ;  but  the  eourt,  although  admitting  that 
where  there  are  two  books  in  which  original 
entries  have  been  made  they  must  both  be  pro- 
duced in  order  to  enable  the  party  to  intro- 
duce either  of  them  In  evidence,  held  that  the 
book  disclosed  on  cross-examination  was  not 
such  a  book  as  the  statute  allows  a  party  to 
use  as  testimony. 

XIV.  PasB  hooke, 

a.  General  rules. 

Entries  In  a  pass  book  in  the  possession  of 
the  customer  are  evidence  of  an  agreement  to 
purchase  at  the  prices  named.  Buch  v.  Fricke, 
28  Pa.  241. 

And  a  pass  book  containing  daily  entries  of 
goods  sold,  retained  by  the  customer  without 
objection  except  as  to  the  price  charged,  tends 
to  establish  an  admission  by  her  of  its  correct- 
ness as  to  the  fact  of  the  delivery  on  credit  of 
the  quantities  of  the  goods  charged  at  the  dates 
stated,  and  of  the  correctness  of.  the  sums 
charged  except  those  objected  to.  Welgle  v. 
Brautigam,  74  111.  App.  285  ;  W^ilshusen  t.  Binns. 
19  Misc.  547,  43  N.  Y.  Supp.  1085. 

A  pass  book  kept  by  a  customer  with  a 
merchant,  although  the  entry  of  items  bought 
has  been  made  by  the  merchant  or  his  clerk, 
is  the  property  of  the  customer  who  is  presumed 
to  have  examined  it,  and  if  he  has  made  no  ob- 
jection to  its  contents  he  may  be  compelled  to 
produce  it,  and  when  produced  it  may  be  offered 
in  evidence  against  him.  McLaughlin's  Succes- 
sion, 14  La.  Ann.  400. 

But  a  pass  book  made  by  a  customer  is  not 
admissible  in  evidence  against  him  where  the 
preliminary  proof  as  to  the  character  and  meth- 
od of  keeping  the  books,  and  that  the  accounts 
were  true  and  Just  as  required  by  the  statute 
to  authorize  the  book  to  be  used  In  evidence, 
was  not  made,  notwithstanding  the  fact  that 
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the  merchant  raw  the  book  and  the  Items,  and 
made  no  objection  to  it.  Sexton  ▼.  Brown,  36 
111.  App.  281. 

In  Burke  v.  Wolfe,  6  Jones  &  S.  263,  an  action 
to  recover  moneys  paid  to  the  defendant  In  ex- 
<;e88  of  the  amount  to  which,  under  his  contract 
•of  employment,  he  is  entitled  for  commission 
and  expenses  as  salesman,  certain  pass  books 
were  offered  in  evidence.  It  appeared  that  they 
were  for  the  most  of  the  time  in  defendant's 
possession ;  that  they  contained  debit  and  credit 
•entries,  and  purported  to  be  a  full  account  be- 
tween the  part'.es :  that,  as  often  as  he  saw  fit, 
the  defendant  handed  the  books  to  the  plaintiff's 
twokkeeper  to  write  them  up,  which  was  done 
4>y  making  all  necessary  entries  therein  and 
their  being  then  returned  to  the  defendant, 
•and  that  ail  the  entries  therein  were  made  by 
BVLCh  bookkeeper  in  his  capacity  as  such.  It 
was  held  that  these  books  constituted  accounts 
that  had  been  rendered  to  the  defendant,  and, 
■as  such,  were  admissible  Irrespective  of  the 
question  whether  the  entries  were  original  en- 
tries or  entries  transcribed  from  other  books. 

So,  in  an  action  upon  a  promissory  note 
Siven  In  settlement  of  a  balance  appearing  to 
tie  due  as  shown  by  a  pass  book  containing  a 
statement  of  the  account  against  the  defend- 
ant, the  pass  book  is  admissible  against  the  de- 
fendant as  an  admission  by  him  that  the  goods 
specitled  therein  are  properly  charged  to  him, 
where  plaintiff's  evidence  further  tends  to  show 
that  the  book  had  been  in  defendant's  posses- 
sion, and  that  it  had  been  shown  to  him  at  the 
time  the  note  in  suit  was  given.  Folsom  ▼. 
<Jrant,  186  Mass.  493. 

Obert  V.  Strube,  51  Mo.  App.  621,  was  an  ac- 
tion by  a  brewer  to  recover  for  beer  sold  to  de- 
fendant, and  for  two  cash  charges  on  his  book 
items,  one  for  rent  and  the  other  for  the  sale 
of  the  saloon  fixtures.  It  was  held  that  the 
tt&iv  pass  book  retained  by  the  defendant,  show- 
ing the  beer  furnished,  was  properly  excluded 
as  to  the  item  for  the  sale  of  the  fixtures,  be- 
<cause  all  the  evidence  showed  that  as  to  that 
item  the  book  contained  no  entry  whatever; 
and  as  to  the  item  for  rent,  it  was  immaterial 
whether  the  book  contained  any  entry  or  not, 
because  defendant  had  admitted  that  he  owed 
it,  but  claimed  to  have  paid  it,  and  as  the 
•credits  for  cash  claimed  to  have  been  paid  by 
•defendant  were  identical  in  amount  with  those 
admitted  by  plaintiff  to  have  been  paid,  de- 
fendant must  have  received  credit  for  the  rent 
4tem  if  he  had  paid  it. 

b.  Bank  pass  hooka. 

A  bank  pass  book  retained  by  the  depositor. 
In  which  are  entered  the  amounts  deposited  and 
<drawn  out  by  him,  is  the  book  of  original  en- 
tries, and  entitled  to  as  great  credence,  as  evi- 
•dence,  as  the  books  retained  by  the  bank.  Kux 
V.  Central  Michigan  Sav.  Bank,  93  Mich.  511, 
1J3  N.  W.  828. 

A  bank  pass  book  shown  to  be  in  the  hand- 
writing of  the  cashier,  and  to  have  been  is- 
aued  by  him  in  the  usual  course  of  business,  and 
of  the  kind  usually  issued  by  the  bank  to  its 
•depositors,  is  competent  evidence  for  the  plain- 
tiff in  an  action  by  a  depositor's  personal  repre* 
-sentative  against  the  bank  to  recover  money 
•deposited  with  the  bank.  Nicholson  v.  Randall 
Bkg.  Co.  130  Cal.  533,  62  Pac.  930. 

And  in  a  suit  by  a  depositor  to  recover  the 
twlance  of  his  deposit  from  persons  sued  as 
members  of  the  banking  partnership,  defended 
on  the  ground  of  a  dissolution,  his  pass  book  is 
admissible  in  evidence  upon  proof  of  the  part- 
nership, his  dealings  with  the  bank,  and  the 
«ntry  in  the  pass  book  by  the  bank  of  the  differ- 
ent items  of  deposit  and  withdrawal.  Arnold 
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V.  Hart,  176  111.  442,  62  N.  B.  986,  Afllrming  75 
111.  App.  165. 

So,  a  bank  deposit  book  kept  by  a  commis- 
sioner in  equity,  regular  in  form  and  with  the 
bank  in  which  the  commissioner  was  required 
by  law  to  deposit  money  ofllcially  received  by 
him,  wherein  the  balance  of  the  credit  to  such 
commissioner  is  more  than  sufficient  to  pay 
the  amount  received  by  him  on  account  of  a 
certain  estate,  is  sufficient  evidence  in  an  ac- 
tion against  the  representatives  and  sureties 
of  such  commissioner  to  recover  the  moneys 
received  for  said  estate,  and  in  the  absence  of 
any  evidence  contradicting  the  presumption 
that  the  moneys  belonged  to  the  estate,  to  re- 
lieve the  defendants  of  liability.  Featherston  v. 
Norris,  7  S.  C.  N.  S.  472,  14  S.  C.  624 ;  State 
ew  rel.  Van  Wyck  v.  Norris,  15  S.  C.  231. 

And,  in  an  action  against  a  bank  to  recover  a 
deposit  in  kind,  a  single  entry  in  the  depositor's 
bank  book  of  the  deposit  sued  for  is  admissible 
in  his  favor  for  the  purpose  of  verifying  the 
testimony  of  a  witness  as  to  the  circumstances 
of  the  deposit,  and  of  showing  the  nature  of  the 
entry  Itself  as  indicative  of  the  character  of 
the  deposit,  without  offering  in  evidence  the 
entire  account,  the  defendant  being  at  liberty 
to  use  the  other  entries.  Chesapeake  Bank  v. 
Swain,  29  Md.  483. 

And  the  fact  that  a  depositor  has  no  pass 
book  with  the  bank,  and  that  the  deposits  were 
paid  out,  not  upon  checks,  but  upon  bills,  does 
not  render  inadmissible  bank  books  otherwise 
authenticated  to  be  correct,  and  the  statements 
made  by  the  bank  to  the  depositors  showing  the 
amounts  of  the  deposit  paid  out  by  the  bank  in 
the  same  manner  as  if  written  up  in  a  pass 
book.  Pauly  v.  Pauly,  107  Cal.  8,  40  Pac.  29. 
This  was  an  action  by  the  receiver  of  a  bank 
to  recover  a  debt  alleged  to  be  due  to  it,  in 
which  it  appeared  that  the  defendant  carried 
an  account  with  the  bank,  and  that  all  moneys, 
whether  acquired  by  loans  or  otherwise,  were 
credited  to  the  defendant's  account  by  the  bank 
as  depositors;  that  the  manager  in  general 
charge  of  the  defendant's  business  would  O.  K. 
bills  and  accounts  against  the  defendant  pre- 
sented to  him,  signing  his  name  thereto,  and 
direct  the  holder  to  go  to  the  bank  for  pay- 
ment where  these  bills,  accounts,  time  warrants 
of  the  employees,  etc.,  would  be  paid,  as 
though  they  were  checks  stamped  paid  and 
charged  to  defendant's  account;  that  the  de- 
fendant had  no  pass  book  as  depositor,  but  gen- 
erally twice  a  week  the  bank  would  deliver  to 
defendant's  bookkeeper  a  statement  of  the  ac- 
count, and  surrender  the  paid  vouchers,  and 
that  from  this  statement  and  vouchers  the 
bookkeeper  kept  a  ledger  account  with  the  bank 
in  the  defendant's  books;  that  such  bills  and 
accounts  as  were  not  O.  K.'d  by  the  manager 
were  paid  by  an  officer  of  the  bank,  who  was 
also  president  of  the  defendant.  It  was  shown 
that  two  of  the  three  bookkeepers  of  the  bank, 
who  made  the  entries  of  the  defendant's  ac- 
counts in  the  bank's  books,  were  absent  from 
the  state,  the  third  testifying  to  the  handwrit- 
ing of  the  absent  bookkeepers  as  well  as  his 
own,  that  the  entries  were  made  in  the  usual 
coarse  of  business  on  the  date  of  the  several 
transactions  as  they  occurred,  and  that  he  be- 
lieved the  account  to  be  correct;  the  cashier 
of  the  bank  and  the  bookkeeper  who  had  charge 
of  the  general  books  of  the  bank  testifying  as 
to  the  manner  in  which  the  accounts  were  kept. 
There  was  also  testimony  by  one  or  more  other 
persons  who  had  settled  their  private  accounts 
with  the  bank  and  found  the  bank  books  to  be 
correct.  The  court  eventually  received  in  evi- 
dence, first,  the  statement  of  accounts  furnished 
defendant's  bookkeeper  by  the  bank,  and  after- 
ward the  ledger  of  the  defendant  showing  the 
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ftccoant  made  ap  from  these  Btatements,  bnt 
refused  to  receive  the  books  of  the  bank  and 
the  vouchers  returned  with  the  statements.  It 
was  held  that  the  books  of  the  bank  and  the 
vouchers  should  have  been  received,  and  that, 
not  only  were  the  vouchers  prima  facie  evidence 
of  the  payment  by  the  bank  of  the  sums  named 
In  them,  but  that  these  payments  made  princi- 
pally on  bills  certified  by  the  defendant's  mana- 
ger to  that  extent,  at  least,  furnish  satisfac- 
tory evidence  that  the  money  paid  was  in  fact 
applied  to  the  proper  use  and  benefit  of  the  de- 
fendant, and  that,  Inasmuch  as  plaintiff  was 
seeking  to  recover  for  money  loaned  or  ad- 
vanced by  the  bank  so  far  as  It  was  applied  to 
the  proper  uses  of  the  defendant,  the  exclusion 
of  the  bank  books  and  the  vouchers  was  error 
prejudicial   to  the  plaintiff. 

And  In  an  action  against  a  bank  to  recover 
a  deposit  an  envelope  on  which  sums  deposited 
or  paid  out  were  entered  by  the  cashier  Is  ad- 
missible In  evidence  within  the  rule  that  an 
ordinary  bank  book  Is  competent  against  a 
bank  for  the  purpose  of  showing  the  state  of 
the  depositor's  account.  L'llerbette  v.  Pltts- 
fleld  Nat.  Bank,  162  Mass.  137,  38  N.  E.  868. 

But  a  bank  pass  book  showing  the  state  of  ac- 
counts between  the  bank  and  the  depositor  Is 
not  competent  evidence  for  the  bank  in  an  ac- 
tion between  it  and  a  third  ^rson.  Wills 
Point  Bank  v.  Bates,  72  Tex.  137,  10  S.  W.  848. 

And  a  depositor's  pass  book  is  not  admissible 
as  evidence  of  the  amount  and  character  of 
his  deposit,  in  an  action  by  him  to  enforce  the 
statutory  liability  of  a  stockholder  of  the  bank. 
Dows  V.  Naper,  91  111.  44. 

Nor  is  a  depositor's  bank  pass  book  compe- 
tent evidence  for  the  depositor  on  &n  issue  be- 
tween himself  and  a  third  person,  to  show  that 
the  person  named  on  the  book  Is  not  a  fictitious 
person.  Hlrsch  y.  Jones  (Tex.  Civ.  App.)  42 
8.  W.  604. 

XY.  Secondary  evidence  of  contents  of  absent 
books. 

a.  Oral  evidence  generally. 

Oral  evidence  of  the  contents  of  books  of  ac- 
count Is  not  competent  except  upon  proper 
foundation  first  being  laid  therefor.  Anderson 
V.  Volmer,  83  Mo.  403;  Watson  v.  Boswell 
(Tex.  Civ.  App.)  61  8.  W.  407;  Hall  v.  Lyons, 
2ft  W.  Va.  410,  1  8.  B.  582. 

In  Cozens  v.  Barrett,  23  Mo.  644,  an  action 
for  services  performed  as  surveyor,  a  witness 
for  the  defendant  testified,  without  objection, 
that  the  survey  was  made  at  his  direction  and 
charged  to  him  by  the  plaintiffs  and  credited 
by  him  In  his  book  to  them ;  and  it  was  held 
proper  for  the  plaintiff  to  then  prove  that  the 
books  of  the  witness  in  question  contained  no 
such  credit  to  the  plaintiffs;  but  It  was  held 
error  to  allow  them  to  also  prove  at  the  same 
time  that  the  services  sued  for  were  charged 
on  their  books  to  the  defendant. 

Christman  v.  Pearson,  100  Iowa,  634,  69  N. 
W.  1055,  however,  holds  that  books  of  account 
are  not  the  best  evidence  so  as  to  render  inad- 
missible oral  testimony  as  to  payments  credited 
therein,  and  their  application. 

But  the  mere  conclusions  of  witnesses  as  to 
the  substance  and  effect  of  entries  in  bank 
books  are  not  admissible  In  evidence  where 
neither  the  original  entries  nor  copies  of  them 
are  produced.     Poor  v.  Robinson,  13  Bush,  292. 

Ihe  contents  of  books  not  produced  or  read 
in  evidence  cannot  be  proved  by  the  statement 
of  a  witness  in  a  deposition  as  to  whom  an  ac- 
count Included  therein  Is  charged  to,  and  as  to 
who  made  the  entries.  Collins  v.  Shaffer,  78 
Hnn,  512,  29  N.  Y.  Supp.  574. 
62  L.  K.  A. 


But  in  Train  t.  Brovm,  21  How.  Pr.  93.  12 
.•Ibb.  Pr.  217,  the  issue  was  as  to  whether  the 
goods  sued  for  were  charged  to  a  third  person 
and  not  to  defendant ;  and  it  was  held  that  the 
defendant  might  ask  a  witness  who  testified 
that  he  had  seen  the  plaintiff's  ledger.  "Against 
whom  was  the  account  made  out?" — although 
the  books  were  produced  in  court,  as  against 
the  objection  that  the  question  asked  for  th» 
contents  of  the  books  when  they  were  present. 

And  a  referee  may.  in  his  discretion,  allow 
a  witness  with  the  books  before  him  to  give  a 
summary  of  their  contents ;  but  It  is  not  error 
to  reject  testimony  as  to  the  results  derived 
from  the  witness's  examination  of  books  in  evi- 
dence, where  it  does  not  appear  that  the  referee 
could  not,  without  the  aid  of  expert  testimony, 
ascertain  from  the  books  all  the  facts  offered 
to  be  shown  by  the  witness.  Von  Sachs  v. 
Krets,  72  N.  Y.  548. 

A  clerk  of  a  branch  of  the  bank  of  the  state 
of  Alabama  cannot  testify  to  facts  of  which 
he  has  no  knowledge,  from  notes  or  memoranda, 
taken  from  the  books  of  the  bank.  Crawford 
V.  Branch  Bank  at  Mobile,  8  Ala.  79.  This 
was  a  suit  by  a  branch  bank  of  the  state  of 
Alabama  against  the  maker  of  a  promissory 
note.  The  books  of  the  bank  were  not  pro- 
duced, and  the  court  permitted  a  clerk  to  testi- 
fy from  notes,  or  memoranda  from  the  bookSr 
as  to  the  facts  about  the  discounting  of  the 
note,  etc.,  of  which  the  clerk  had  no  knowledge, 
further  than  as  he  found  them  recorded  on  the 
books  of  the  bank.     This  was  held  error. 

In  Ohio,  in  actions  where  the  claim  le 
founded  on  book  account,  the  plaintiff.  In  case 
his  original  books  have  been  lost  by  accident, 
may  be  examined  on  oath  to  prove  their  loss 
and  touching  the  validity  of  the  account,  al- 
though the  contents  of  the  book  must  be  estab- 
lished by  other  evidence.  Smiley  v.  Dewey,  17 
Ohio,  156. 

In  Christie  v.  Woods,  2  Yeates.  214.  where 
a  deposition  of  plaintiff's  clerk,  offered  In  evi- 
dence to  prove  the  existence  of  a  debt  sued  on, 
referred  to  plaintiff's  books  of  account,  it  was 
held  that  the  day  book  containing  the  original 
entries  of  the  transactions  as  they  happened,  or 
at  least  true  copies  thereof,  proved  and  au- 
thenticated, should  be  produced. 

In  Keely  v.  Ord,  1  Dall.  310,  1  L.  ed.  151,  an 
action  for  goods  sold  and  delivered,  the  plain- 
tiff, by  his  books,  and  oath  of  the  clerk,  proved 
the  sale  to  the  defendant.  The  defendant 
gave  in  evidence  that  a  certain  other  person 
was  a  two-third  owner  of  the  cargo  of  which 
the  goods  sued  for  were  a  part,  nnd  to  prove 
that  the  goods  were  purchased  of  that  iterson, 
and  not  of  the  plaintiff,  offered  to  pro^^e  by  such 
third  person's  clerk  that  he  had  made  a  charge 
in  his  books  by  direction  of  the  .^ale  of  the 
goods  to  the  defendant.  To  this  It  was  ob- 
jected that  the  books  of  the  third  person  should 
be  produced,  and  that  otherwise  the  clcrk'» 
testimony  as  to  their  contents  ought  not  to  be 
admitted.  The  court  so  ruled,  but  at  defend- 
ant's request  reserved  the  point. 

It  Is  within  the  discretion  of  the  court  ta 
permit  a  competent  witness,  who  is  familiar 
with,  and  has  examined,  voluminous  arcount 
books,  to  testify  as  to  the  result  of  hU  exami- 
nation, or  to  present  schcdn^es  verliied  i»y  ni» 
testimony,  showing  the  details  of  the  compu- 
tation :  but  in  such  case  the  books  themselves 
must  ordinarily  be  produced  for  inspection,  or 
for  the  purpose  of  cross-examin.nr!on.  'f  re- 
quired by  the  opposing  party.  >lcCann  v^ 
Gould,  71  Conn.  030,  42  Atl.  1002. 


Digitized  by  VjOOQIC 


ItfOO. 


Post  t.  Ebnerson. 


e05 


b.  Copi€9  and  iraiMorlpis. 
1.  Where  the  originate  are  toet  or  tieeiroyed. 

The  rule  allowing  secondai'y  evidence  of  the 
•contents  of  a  writing  on  proof  of  the  loss  or 
■destruction  of  the  writing  is  applicable  to  the 
<<ase  of  copies  or  transcripts  taken  from  a 
party's  books  of  original  entry.  Holmes  ▼. 
Marden,  32  Pick.  169;  BalcTrldge  y.  Pcniand, 
<«8  Tex.  441,  4  S.  W.  565:  Moore  v.  Yoss,  1 
<:ranch,  C.  C.  179,  Fed.  Cas.  No.  9,778;  Batre 
▼.  Simpson,  4  Ala.  300 ;  Tucker  ▼.  Bradley,  38 
Vt.  824 :  Mills  v.  Glennon,  2  Idaho,  96,  6  Pac. 
110.  Contra,  Rlgga  y.  Shehee,  4  Fla.  882; 
•Creamer  v.  Shannon,  17  Ga.  66,  68  Am.  Dec. 
22G,  in  which  the  court  said  that,  so  long  as  the 
t>ooks  themselves  are  required  to  be  produced, 
the  defendant  may  by  their  inspection  clcivct 
such  proofs  of  a  want  of  fairness  and  regularity 
am  to  cast  suspicion  or  discredit  ui>on  the  ac- 
count with  which  he  is  sought  to  be  charged; 
end  that  it  was  better  that  the  debt  be  lost  for 
want  of  sufficient  Lest^suony  than  to  establish 
a  principle  which  would  allow  a  party,  in  the 
absence  of  his  books  to  establish  the  demand 
4t>y  a  copy  claimed  to  have  been  drawn  or  tran- 
scribed by  himself.  Compare  Phillips  y.  Trow- 
bridge Furniture  Co.  86  6a.  69S),  13  S.  E.  19, 
dnfra. 

A  copy  of  a  book  of  original  entries  regular- 
ly and  fairly  kept  but  accidentlly  destroyed, 
though  correct,  is  not  admissible  to  prove  mate- 
rials properly  chargeable  in  the  account  under 
the  Delaware  statute  (Rev.  Code,  184,  382), 
which  authorizes  such  a  book  of  original  en- 
Cries  with  the  oath  or  affirmation  of  the  plain- 
tiff to  be  admitted  in  evidence  to  charge  the 
-defendant  with  the  sums  therein  contained. 
The  statute  imperatively  demands  the  produc- 
tion of  the  books  themselves.  Bunting  y. 
White,  3  Uoust.  (Del.)  651. 

In  Bonnet  y.  Glattfeldt,  120  111.  106,  11  N.  B. 
250,  the  court  said  that  original  entries  in  the 
books  of  account  of  a  party  testifying  In  his 
own  behalf,  if  shown  to  be  correctly  made, 
might  be  read  in  evidence,  but  not  the  copy  of 
them ;  the  latter  might  be  used  only  to  refresh 
the  memory. 

A  verlfled  transcript  from  a  merchant's 
-books,  made  out  and  produced  in  court  In  com- 
pliance with  the  57th  common-law  rule  of 
practice,  under  a  notice  to  produce  the  books 
•of  account,  and  Inspected  by  counsel  for  the 
party  giving  notice,  was  held  admissible,  in 
Fielder  v.  Collier,  13  Ga.  496. 

In  an  action  for  goods  sold  books  of  original 
•entry  and  entries  in  day  books  transcribed  from 
original  entry  since  lost  are  competent  memo- 
randa of  entries  made  by  the  witness  who  testi- 
fied to  the  delivery  of  the  items  of  account. 
•Green  v.  Dlsbrow,  7  Lans.  381. 

In  Crim  v.  Fleming,  123  Ind.  438.  24  N.  E. 
■358,  en  action  by  a  surety  to  prevent  the  en- 
forcement of  the  judgment  against  htm  on  the 
ground  of  his  release  from  liability  because  of 
the  reassignment  to  the  debtor  by  the  creditor, 
without  any  attempt  to  collect,  of  certain  fees 
•due  the  debtor  as  a  public  officer,  previously 
assigned  by  him  as  additional  security  for  the 
judgment,  and  to  have  the  judgment  declared 
satisfied,  a  book  kept  by  the  surety  of  the  fees 
assigned  as  copied  by  him  from  a  list  taken 
also  by  him  from  the  official  fee  book  was  held 
to  be  incompetent,  although  both  the  list  and 
fee  book  had  been  destroyed,  because  there  was 
a  copy  of  the  original  entries  at  hand  which 
had  been  identified  as  an  original  copy,  and 
could  be  given  in  evidence.  The  court  said, 
however,  that  the  list  in  question,  sworn  to  as 
a  true  copy,  and  identified  as  .such,  would  have 
been  admissible. 
^2  L.  R.  A. 


In  North  Carolina  and  Tennessee  it  Is  pro- 
vided by  statute  that  a  copy  from  the  book 
of  accounts,  proved  in  the  manner  required 
therein  preliminary  to  the  introduction,  may  be 
given  in  evidence,  and  shall  be  as  available  as 
if  the  book  had  been  prod'i^ied,  unless  the  de- 
fendant or  his  attorney  give  notice  to  the  plain- 
tiff or  his  attorney,  at  the  Joining  of  the  isiiue, 
that  he  will  require  the  booic  to  be  produced 
on  the  trial.  And  the  North  Carolina  statute 
applies  also  to  defendant's  books.  Coxe  y. 
bkeen,  26  N.  C.  (3  Ired.  L.)  443. 

But  a  copy  is  not  admissible  unless  the  ab- 
sence of  the  book  Itself  has  first  been  S'^counted 
for.  Price  y.  State  (Tex.  Crlm.  App.)  40  A.  \i\ 
596;  Phillips  v.  Trowbridge  Furniture  Co.  86 
Ga.  699,  13  S.  E.  19;  Rouss  v.  McDowell,  88 
Hun,  532,  34  N.  Y.  Supp.  776. 

And  a  copy  is  Inadmissible  in  evidence  where 
no  explanation  is  given  of  the  voluntary  de- 
struction of  the  original.  Palmer  v.  Gold- 
smith. 15  111.  App.  544. 

In  Reddlngton  y.  Gllman,  1  Bosw.  235,  the 
defendant,  being  called  upon  on  the  trial  co 
produce  the  original  account  rendered,  declined 
to  do  so,  and  the  clerk  who  made  up  the  origin- 
al account  from  the  plaintiff's  ledger,  of  which 
It  was  a  mere  transcript,  then  produced  another 
transcript  from  the  ledger,  of  the  same  account, 
stating  that  it  was  a  true  copy  from  the  books, 
and  that  he  had  no  doubt  it  w.is  a  correct  copy 
of  the  one  entered ;  but  It  was  held  that  the 
transcript  was  not  of  itself  competent  evidence 
of  the  contents  of  the  original  account,  because 
no  reason  was  given  why  the  ledger  Itself  was 
not  produced,  which  the  court  said  was  the  best 
secondary  evidence  of  the  account  rendered. 

In  Coxe  V.  Skeen,  25  N.  C.  (8  Ired.  L.)  448, 
the  defendants'  offer  to  prove  an  account 
against  the  plaintiff  as  a  book-debt  account  by 
the  oath  of  one  of  them  was  objected  to  by  the 
plaintiff  because  the  account  produced  was  ad- 
mitted to  be  a  copy  from  loose  slips  of  paper 
on  which  the  defendants  kept  their  accounts 
against  their  customers,  and  because  a  notice 
had  been  given  them  to  produce  their  original 
book.  The  defendants  admitted  the  notice,  bat 
contended  that  the  section  of  the  act  requir- 
ing the  production  of  the  original  when  de- 
manded applied  only  to  copies  of  book-debt  ac- 
counts to  be  proved  by  executors  or  adminis- 
trators ;  but  the  court  was  of  different  opinion 
and  rejected  the  testimony.  The  defendants 
then  offered  to  show  that  the  originals  had  been 
lost  or  destroyed,  and  one  of  them  testified 
that  their  accounts  were  kept  on  loose  scraps 
of  paper,  the  accounts  were  drawn  off  agiiinst 
each  customer,  and  the  originals  thrown  aside 
as  of  no  value,  but  the  copies  were  ruled  out, 
the  voluntary  destruction  of  the  originals  not 
authorizing  the  use  of  copies. 

2.  Where  the  originate  are  beyond  jurisdiction 
of  court. 

As  to  whether.  In  a  case  where  the  original 
book  Is  beyond  the  Jurisdiction  of  the  court 
so  that  Its  production  cannot  be  compelled  by 
the  court,  a  copy  of  an  entry  In  It  may  be  used 
as  secondary  evidence,  the  cases  are  not  in  har- 
mony;  btit  that  It  Is  admissible,  where  It  has 
been  proved  that  It  was  examined  by  a  wit- 
ness and  compared  with  the  original,  and 
proved  to  be  a  true  copy,  finds  support  In  sev- 
eral courts.  Vlnal  v.  Gilman,  21  W.  Va.  301, 
46  Am.  Rep.  662 ;  Elliott  y.  Dyche,  80  Ala.  376. 

In  Bcrnham  v.  Wood,  8  N.  H.  384,  cited  in 
Woods  V.  Banks,  14  N.  H.  109,  it  was  held  that 
where  a  witness  annexed  to  his  deposition  a 
copy  of  an  acconnt  for  articles  cMtrged  on  the 
books  of  the  corporation  in  another  state,  the 
evidence,  though  secondary,  was  admissible,  as 
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the  books  were  beyond  the  control  of  the  court 
and  the  witness. 

In  Delaware  the  proper  practice  seems  to  be 
to  admit  sworn  copies  of  the  books  of  original 
entries  of  orelgo  merchants  by  consent,  unless 
either  party  wished,  for  some  special  reason,  to 
see  the  books,  In  which  case  timely  notice 
should  be  given  to  the  other  party  that  the 
production  of  the  books  would  be  required. 
Craig  y.  Russell,  2  Harr.  (Del.)  353;  Cannon 
V.  Kinney,  3  Harr.  (Del.)  317.  But  whenever 
such  consent  Is  withheld,  and  notice  given  to 
the  other  side,  the  party  must  regularly  prove 
the  sale  and  delivery  of  each  article,  or  produce 
his  book  of  original  entries. 

In  Bell  y.  Keely,  2  Yeates,  255,  plaintiff,  a 
nonresident  merchant,  produced  three  deposi- 
tions showing  that  two  of  the  clerks  who  made 
the  original  entries  in  their  day  books  of  goods 
shipped  to  defendant,  abstracts  of  which  were 
attached,  were  dead  or  out  of  the  state.  The 
three  deponents  were  also  clerks  of  plaintiff, 
and  verified  their  own  entries;  and  an  entry 
of  two  shipments,  made  by  a  clerk  since  dead, 
one  of  which  shipments  was  also  sworn  to  by 
one  of  the  deponents,  was  offered  in  evidence, 
but  opposed  on  the  ground  that  the  original 
books  of  the  plaintiff  should  have  been  produced. 
But  the  court  admitted  the  deposition,  saying 
that  it  would  be  wholly  unreasonable  to  ex- 
pect the  original  books  of  merchants,  resident 
abroad;  that  they  might  be  wanted  at  other 
places,  and  that  true  abstracts  from  the  books 
only  could  be  required,  without  the  oath  of  the 
clerk  who  made  the  entries;  but  where  he  is 
dead  or  cannot  be  produced  proof  must  be  given 
of  his  handwriting,  which  must  accompany  the 
copies. 

But  Walte  y.  High,  96  Iowa,  742.  65  N.  W. 
397,  holds  that  plaintiff  is  not  entitled  to  intro- 
duce secondary  evidence  of  the  contents  of  his 
books  of  account,  where,  although  the  books 
are  in  another  state,  there  is  no  reason  eiven 
for  their  nonproduction.  It  does  not  follow 
that,  merely  because  the  books  are  in  auorher 
state,  their  production  at  the  trial  is  not  possi- 
ble. 

And  in  Churchill  v.  Fulllam,  8  Iowa,  46,  an 
action  on  open  account,  plaintiff,  a  nonresident, 
proved  t^e  accounts  by  proving  liio  character 
and  contents  of  his  books  of  account  by  deposi- 
tions of  witnesses  who  were  his  clerks,  and 
without  producing  in  court  the  books  them- 
selves: and  the  court  instructed  the  Jury  that 
"books  of  account  are  competent  evidence  of 
dealings  between  the  parties,  if  It  Is  shown 
that  such  books  have  all  the  marks  of  fairness 
and  correctness  required  by  law,  and  if  the  par- 
ty seeking  to  use  such  evidence  is  doing  busi- 
ness or  residing  out  of  the  state  or  In  a  foreign 
country,  it  Is  competent  for  such  party  to  take 
the  depositions  of  competent  witnesses  as  to  the 
contents  of  such  books,  after  hairing  laid  the 
foundation  (required  by  statute),  and  such 
testimony  is  original  and  not  secondary  evi- 
dence." This  was  held  error;  that  the  admis- 
sion of  books  of  account  in  evid^^nce  Is  based 
upon  the  Idea  of  the  presence  of  the  books  them- 
selves upon  the  trial,  and  that  a  proceeding  in 
the  nature  Just  set  out  look  away  the  right  of 
the  opposite  party  to  object.  See  also  Peck  v. 
Parchen,  52  Iowa,  46,  2  N.  W.  597.  In  this 
case,  however,  it  was  held  that,  inasmuch  as 
copies  of  cbe  books  were  not  attached  to  a 
deposition,  or  in  any  manner  identified,  and 
no  purpose  to  introduce  them  In  evidence  was 
shown,  plaintiff  was  not  prejudiced  because  he 
was  not  permitted  to  prove  what  books  were 
used,  and  by  whom  and  how  they  were  kept. 

In  Lombard  v.  McLean,  4  C ranch,  C.  C.  623. 
Fed.  Cas.  No.  8,471,  assumpsit  for  balance  of 
account,  the  plaintiff  oJored  the  deposition  of 
52  L.  R.  A. 


a  witness  taken  in  a  distant  cUy  In  another 
state,  stilting  that  an  account  thereto  annexed 
was  truly  copied  from  the  plaintifTs  books  of 
entries,  and  which,  with  some  exceptions,  were 
in  the  handwriting  of  the  witness  and  were 
true;  but  the  court  rejected  so  much  of  the 
deposition  as  related  to  the  bo:>k8  of  accounts 
on  the  ground  that  the  original  entries  should 
have  been  produced. 

And  in  Gale  y.  Norris,  2  McLean,  4G9,  Fed. 
Cas.  No.  5,190,  a  transcript  attached  to  a  depo- 
sition taken  at  the  plaintifTs  residence  In  ar 
distant  city  In  another  state,  where  the  trans- 
actions out  of  which  the  suit  grew  were  bad, 
and  where  plaintifTs  books  were  kept,  although 
duly  proved  to  be  correct  by  the  deponent,  who 
was  the  clerk  who  made  the  entries,  was  held 
Incompetent.  The  court  said  in  this  ca.se  that 
if  the  plaintifTs  books  could  not,  without  irreat 
injury,  be  brought  to  the  place  of  trial,  it  might 
perhaps  be  deemed  proper  by  the  court  to  ap- 
point a  commission  to  examine  the  books  and 
take  testimony  respecting  them,  but  said  this 
was  merely  a  suggestion,  and  not  a  rule  of  prac- 
tice. 

Where  a  party's  books  of  original  entry  have 
been  seized  under  l^^l  process  at  the  instance 
of  his  adversary,  and  are  in  court  at  the  time 
of  trial,  a  transcript  of  the  account  in  suit  as 
shown  by  those  books  and  made  by  the  party 
himself,  who  is  a  competent  bookkeeper,  and 
attested  by  him  as  a  correct  transcript,  and 
also  compared  with  his  adversary's  books  and 
verified  by  him  and  his  adversary's  bookkeep- 
er, is  receivable  in  evidence.  Texas  ft  P.  Coal 
Co.  v.  Lawson,  10  Tex.  C\r.  App.  491,  31  S.  W. 
843.  This  case  was  taken  to  the  supreme  court 
on  writ  of  error,  and  reversed  by  that  court 
on  the  ground  that  the  contract  or  lease  out 
of  which  the  litigation  grew  was  void,  the  court 
holding  that  the  reception  of  any  evidence  in 
support  of  any  claim  or  counterclaim  by  either 
party  to  the  contract  was  improper:  but  this 
is  as  far  as  the  court  went,  and  certainly  the 
principle  underlying  the  admissibility  of  this 
transcript  could  hardly  be  affected  by  the  re- 
versal. 

A  memorandum  of  Items  of  sale,  made  ni^ 
from  the  order  book  of  the  seller,  is  not  admis- 
sible in  evidence  where  a  witness  testifies  to  a 
distinct  recollection  of  all  the  sales  contained 
in  the  memorandum.  Donlon  v.  English,  89 
Hun,  67,  35  N.  Y.  Supp.  82. 
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But  copies  or  transcripts  of  books  of  ac- 
count should  not  be  received  unless  the  proof 
shows  that  the  originals  themselves  have  been 
so  kept  as  to  be  themselves  admissible,  were 
they  produced,  within  the  rule  allowing  the  use 
of  a  party's  books  as  evidence  in  his  own  favor. 
This  Is  a  principle  recognized  by  all  the  ca8e» 
cited  in  the  sections  immediately  preceding,  and 
finds  direct  support  In  the  following:  Bald- 
ridge  V.  Penland,  68  Tex.  441.  4  S.  W.  565; 
Mills  y.  Glennon,  2  Idaho,  95,  6  Pac.  116; 
Tucker  v.  Bradley,  33  Vt.  324  ;  Rouss  v.  Mc- 
Dowell, 88  Hun,  532,  34  N.  Y.  Supp.  776 ;  Jones 
V.  Jones,  21  N.  H.  219. 

The  mere  testimony  of  the  person  who  pro- 
poses to  prove  the  contents,  that  they  were 
correctly  kept,  is  not  enough ;  there  must  be 
evidence  to  identify  the  goods  sold  and  entered 
in  the  books.  Baldridge  y.  Penland.  68  Tex. 
441,  4  S.  W.  565. 

And  where  the  original  was  kept  by  a  clerk, 
who  could  have  proved,  if  living,  the  delivery 
of  the  goods,  his  handwriting  must  aliso  be 
proved.  Merely  proving  that  the  transcript  is 
a  true  copy,  and  that  the  clerk  Is  dead,  is  not 
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flufficleiit.  Owen  t.  Adami,  1  Brock.  72,  Fed. 
Cas.  No.  10,638. 

A  statement  of  an  account  attached  as  an 
exhibit  to  a  deposition,  of  which  there  Is  no 
eyldence  as  to  the  book  as  required  by  statute, 
showing  that  the  book  itself  would  be  proper 
to  be  Introduced,  nor  eyldence  whether  the  ex- 
hibit Is  a  correct  copy  of  the  book  entries  from 
which  it  purports  to  have  been  taken,  Is  not 
admissible.  Pldcock  ▼.  Voorhles,  84  Iowa,  705, 
42  N.  W.  646,  49  N.  W.  1038. 

And  sworn  extracts  of  copies  from  mercan- 
tile books  are  Inadmissible  to  prove  the  Items 
of  the  merchant*8  account,  under  La.  Civ.  Code, 
art.  2244,  declaring  that  books  of  merchants 
cannot  be  given  in  evidence  in  their  favor ;  and, 
although  such  books  have  been  received  in  evi- 
dence without  objection  they  constitute  no 
proof  of  the  account.  Byrne  t.  Grayson,  15  La. 
Ann.  457. 

In  M'Coul  T.  Lekamp,  2  Wheat.  Ill,  4  L.  ed. 
197,  plaintirs  clerk  testified  that  the  several 
articles  of  merchandise  contained  in  the  ac- 
count annexed  to  his  deposition  were  sold  to 
the  defendant  by  the  plaintiff,  and  were  charged 
in  the  plaintiff's  day  book  by  the  deponent  and 
another  person  who  was  dead,  and  that  the  de- 
ponent delivered,  and  further,  that  he  had  re- 
ferred to  the  original  entries  in  the  day  book; 
and  it  was  held  that  this  was  sufficient  evi- 
dence to  prove  that  the  copy  was  taken  from 
the  plaintiff's  book  of  original  entry,  and  to 
prove  the  sale  and  delivery  of  the  goods  so  as 
to  admit  the  copy  annexed. 

In  Collins  Bros.  Drug  Co.  y.  Oraddy,  67  Mo. 
App.  41,  the  admission  in  evidence  of  a  copy  of 
the  defendant's  ledger  was  held  error  because 
it  appeared  from  defendant's  own  testimony 
that  the  ledger  entries  from  which  the  copy 
was  made  were  not  original  entries  made  at 
the  time  of  the  transactions,  and  that  they 
were  in  fact  corrected  subsequently  to  the  in- 
stitution of  plaintiff's  suit. 

And  in  Thorp  v  Orr,  2  Cranch,  C.  C.  835, 
Fed.  Cas.  No.  14,006,  plaintiff  offered  a  deposi- 
tion in  which  the  witness  testlfled  that  he  had 
shown  the  plaintiff's  ledger  to  the  defendant, 
who  acknowledged  it  to  be  correct,  and  that 
the  paper  annexed  to  his  deposition  was  a  true 
copy  of  the  account,  and  that  the  deponent 
afterwards  showed  the  balance  to  the  defend- 
ant, who  promised  to  pay  it;  but  the  court  re- 
jected that  part  of  the  deposition. 

A  copy  of  a  page  in  the  ledger  of  the  vendees, 
■bowing  a  balance  to  the  credit  of  the  vendor, 
though  competent  evidence  against  them  of  the 
truth  of  the  entry,  is  no  evidence  of  the  sale  of 
any  specific  goods,  where  it  contains  no  items ; 
and  a  suit  cannot  l>e  maintained  upon  it  with- 
out showing  what  it  is  for.  Bee  v.  Tiemey,  58 
111.  App.  552. 

In  Budden  t.  Petrlken,  5  Watts,  286,  an  ac- 
count against  plaintiff  by  a  third  person,  a  copy 
of  which  was  attached  to  the  latter  deposi- 
tion, who  stated  that  the  copy  was  faithfully 
made  from  the  original  entries  in  his  books  and 
had  been  faithfully  compared  by  him,  and  that 
he  believes  it  to  be  correct,  was  held  inadmis- 
sible in  plaintiff's  behalf.  The  court  said  that 
the  books  themselves,  accompanied  with  no  l)et- 
ter  proof  of  authentication,  would  not  have 
been  admissible,  there  being  no  evidence  that 
thQ  books,  although  containing  original  entries, 
were  the  books  of  original  entries  kept  in  the 
current  course  of  business,  and  no  account 
given  of  the  person  by  whom  the  entries  were 
made,  and  why.  If  he  were  a  clerk,  they  were 
not  corroborated  by  bis  oath. 

In  Vance  v.  Feariss,  1  Yeates,  321,  plain- 
tiff, who  was  a  surviving  partner  of  a  foreign 
copartnership,  offered  In  evidence  a  deposition 
of  a  clerk  of  the  copartnership  by  which  It  ap- 
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peared  that  the  original  entries  In  plaintlff'a 
day  book,  copies  of  which  were  attached,  were 
not  made  at  the  time  the  transactions  happened,, 
but  that  many  of  them  were  some  months  aft- 
erwards:  but  no  attempt  was  made  to  distin- 
guish the  regular  from  the  Irregular  entries; 
nor  were  any  reasons  assigned  in  the  deposi- 
tion for  the  delay  of  the  entries,  although 
plaintiff's  counsel  alleged  as  a  reason  that  the 
plaintiff  feared  their  seizure  by  British  authori- 
ties; nor  did  it  appear  that  the  clerk  knew  of 
his  own  knowledge  the  facts  stated  in  the  en- 
tries. It  was  held  that  the  copies  were  inad^ 
missible.  This  case  is  also  reported  sub  nom. 
Vance  v.  Falris,  2  Dal  I.  217,  where,  as  an  addi- 
tional reason  of  the  exclusion  of  the  copies,  it 
is  said  that  It  did  not  appear  that  the  clerk  who> 
made  the  entries  was  In  plaintiff's  service  at 
the  time  the  transactions  took  place,  and  that 
no  witness  substantiates  the  transactions  them- 
selves upon  oath.     ' 

In  McCormlck  t.  Mulvihill,  1  Hilt.  131,  it 
was  held  improper  to  permit  a  witness  for  the- 
defendaut,  in  support  of  a  plea  of  set-off  to- 
plaintiff's  claim  for  services  rendered,  to  exam- 
ine a  transcript  from  the  defendant's  books, 
and  testify  to  the  amount  of  sales  appearing 
thereon,  without  requiring  the  production  of 
the  books  as  asked  for  by  the  plaintiff.  The 
court  argued  that  It  would  be  doubtful  wheth- 
er, under  the  circumstances,  the  books  them- 
selves would  be  evidence  for  the  defendant, 
and  that  certainly  a  copy,  not  even  proved  to* 
be  correct,  is  not  receivable. 

But,  although  a  mere  memorandum  book  up- 
on which  orders  for  goods  are  entered  before 
they  are  delivered,  and  from  which  charges  are* 
entered  up,  upon  a  permanent  account  book  aft- 
er the  goods  are  delivered.  Is  not  admissible 
In  evidence,  the  admission  of  a  copy  of  it  on  the 
ground  that  the  original  is  lost  is  not  prejudi- 
cial error,  where  it  appears  that  the  perma- 
nent account  book,  which  is  proper  evidence,  is- 
also  introduced,  and  it  does  not  appear  that 
the  copy  differed  in  any  respect  from  the  ac- 
count book.  Hancock  y.  Hintrager,  60  Iowa, 
374,  14  N.  W.  725. 

In  Herring  v.  Levy,  4  Mart.  N.  S.  383,  it  wa» 
held  that  extracts  from  a  merchant's  books  are 
inadmissible  in  his  favor  so  far  as  their  authen- 
ticity depends  on  the  entries  of  clerks  proved 
to  be  dead.  The  court  said  that,  although  the 
merchant's  books  ought  probably  to  be  received 
in  evidence  In  his  favor,  where  they  had  been 
kept  by  a  clerk  who  had  died  before  he  was  re- 
quired to  prove  the  delivery  of  goods  on  proof 
that  the  entries  were  in  his  iiandwriting,  the 
rule  cannot  with  propriety  be  extended  to  the- 
reception  of  extracts  from  such  books. 

In  Sawyer  v.  Miller,  8  N.  J.  L.  139,  the  court 
reversed  the  judgment  because  the  copy  of  ac- 
count filed  before  the  justice  by  the  defendant 
In  whose  favor  it  was  rendered  was  defective. 
One  of  the  items  was  as  follows:  "Aug.  13, 
To  expenses  from  Tavern  Book,  pages  11,  12, 
13,  14,  15,  12.24."  And  most  of  the  items  were- 
thus:     "Amount  from  Day  Book." 

4.  Correctness  of  oopy. 

That  the  correctness  of  the  copy  or  tran- 
script is  a  necessary  essential  to  Its  admission 
In  evidence.  Is  also  a  principle  recognized  In 
the  cases  cited  In  the  preceding  sections,  and< 
finds  suppoi-t  In  the  following :  Batre  v.  Simp- 
son, 4  Ala.  305 ;  Moore  v.  Voss,  1  Cranch,  C. 
C.  170,  Fed.  Cas.  No.  9,778. 

Nor  will  a  letter  from  the  person  charged, 
acknowledging  In  general  terms  a  balance  due 
to  the  merchant,  be  admitted  to  verify  the  ac- 
count. Owen  v.  Adams,  1  Brock.  72,  Fed.  Cas^ 
No.  10,633. 
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Proof  that  aa  account  was  correctly  copied 
from  a  merchant's  books  Is  not  sufficient  to 
warrant  Its  Introduction  In  erldence.  Wal- 
lace y.  Bradshaw,  6  Dana,  883. 

A  paper  purporting  to  be  a  summary  from  a 
i>arty*s  books  is  inadmissible  In  evidence,  where 
the  parties  making  it  had  no  knowledge  of  the 
truth  of  the  entries.  Hughes  t.  Eschback,  7 
D.  C.  66. 

In  Bristol  t.  Warner,  19  Conn.  9,  an  action 
to  recover  for  services  rendered  to  a  decedent 
in  his  lifetime,  the  statement  of  the  case  shows 
that  defendant,  to  prove  that  plaintiff  had  re- 
ceived payment  in  full  for  his  services,  offered 
-decedent's  account  book  containing  an  account 
of  tbe  decedent  against  plaintiff,  and,  to  prove 
that  the  account  was  taken  into  consideration 
by  arbitrators  to  whom  the  differences  between 
the  parties  had  been  referred  in  decedent's 
lifetime,  offered  a  copy  of  the  decedent's  ac- 
count with  plaintiff  as  charged  on  the  book 
«nade  out  by  one  of  the  arbitrators ;  that  the 
■court  a'dmitted  the  book  to  prove  that  decedent 
claimed  the  amount  charged  thereon  to  be  due 
from  plaintiff,  but  not  to  prove  the  truth  or 
correctness  of  the  charge,  but  rejected 'the  copy 
of  the  account  on  tbe  ground  that  it  was  not 
«hown  when  the  copy  was  drawn  off,  or  whether 
it  was  drawn  off  after  the  time  of  the  arbitra- 
tion, or  that  It  was  present  before  the  arbitra- 
tors, or  the  plaintiff  had  any  knowledge  of  its 
existence.  The  opinion  shows  that  the  action 
•of  the  court  In  rejecting  the  copy  was  upheld, 
but  is  silent  as  to  the  ruling  on  the  admission 
of  the  books:  but  this  ruling  was  one  of  the 
grounds  for  the  motion  for  a  new  trial,  and  the 
appellate  court  did  expressly  hold  those 
grounds  Insufficient. 

In  Riche  v.  Broadfleld,  1  Dall.  16.  1  L.  ed. 
18,  an  account  of  sales  of  goods  shipped  to 
New  York,  said  to  be  signed  by  the  factor,  was 
-offered  in  evidence  to  prove  a  loss  on  the  goods. 
It  was  objected  that  the  account  should  have 
been  proved  by  the  factor  and  certified  under 
the  city's  seal  of  New  York  agreeable  to  the 
•act  of  Parliament  as  to  proving  colony  debts 
In  England,  but  it  was  held  that  on  proof  of 
the  handwriting  of  the  factor  the  account  was 
■admissible. 

The  bank  of  the  state  of  Alabama  and  its 
branches  being  public  property,  its  books  are 
public  writings,  and  when  the  books  themselves 
would  be  evidence,  if  produced,  sworn  copies 
were  held  admissible  in  evidence,  in  Crawford 
V.  Branch  Bank  at  Mobile,  8  Ala.  79.  In  this 
•case  Ormond,  J.,  said :  "How  far  the  entries 
on  the  books  of  the  bank  would  be  evidence 
•either  for  or  against  It  Is  a  question  not  now  be- 
fore Ui." 

6.  Bule  under  Penn9ulvania  affidavit  of  defence 
law. 

Under  the  Pennsylvania  statute  (act  of 
March  26,  1885,  P.  L.  88),  requiring  plaintiff 
suing  on  a  book  debt  to  file  a  copy  of  the  book 
entries  on  which  the  action  Is  based  before  he 
can  have  Judgment  for  want  of  an  affidavit  of 
defense,  the  phrase  "book  entries"  means  the 
entries  in  the  original  book  which,  under  the 
ordinary  rules,  would  be  competent  to  go  to  the 
jury  as  evidence  in  support  of  his  claim ;  and 
an  account  which  contains  no  charge  against 
the  defendant  Is  not  within  the  meaning  of  this 
statute.  The  entries  could  not  be  given  in  evi- 
dence, even  with  ancillary  prior  proof  that  they 
were  Intended  to  charge  the  defendant.  Wall 
V.  Dovey,  60  Pa.  212. 

In  Hamill  v.  O'Donnell,  2  Miles  (Pa.)  101, 
in  which  plaintiff  filed  a  copy  of  book  entries 
as  required  by  statute  for  goods  sold  and  dellv- 
•ered,  and  obtained  judgment  for  want  of  an 
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affidavit  of  defense.  It  appeared  on  a  rule  to 
show  cause  why  the  judgment  should  not  be 
set  aside  tbat  the  book  entries  copied  were 
ledger  entries,  and  not  original  entries.  Tbe 
Judgment  was  set  aside,  the  court  holding  that 
the  statute  under  which  the  action  was  brought 
In  using  the  words  *'book  debt"  and  "book  en- 
tries" referred  to  their  usual  signification, 
which  included  goods  sold  and  delivered,  and 
work,  labor,  and  services  performed,  the  evi- 
dence of  which  consisted  of  entries  in  an  orig- 
inal book  such  as  was  competent  to  go  to  the 
jury,  were  the  issue  tried  before  them. 

So,  under  a  rule  of  court  requiring  that  if 
a  plaintiff  suing  on  a  demand  provable  by  his 
books  of  original  entry  shall  file  with  his  dec- 
laration a  sworn  copy  of  his  account  "aa  taken 
from  his  original  books  of  entry"  the  same 
shall  be  admitted  as  evidence,  unless  defendant 
shall  by  affidavit  state  that  he  had  no  such 
dealings  with  plaintiff  as  those  stated  In  the 
account  filed,  or  that  he  believes  that  the  pro- 
duction of  the  books  of  original  entries  on  tbe 
trial  is  necessary,  a  copy  of  an  account  verified 
but  stated  to  be  "an  accurate  transcription 
from  the  books  of  the  firm  (plaintiff)"  is  inad- 
missible; but  a  reversal  of  a  judgment  for 
plaintiff,  asked  on  the  ground  that  the  rule  of 
court  was  not  complied  with,  will  be  denied 
where  no  such  objection  was  raised  on  the  trial, 
and  the  defendant  had  not  filed  the  counter 
alUdavlt  required  by  the  court.  The  parties 
are  in  precisely  the  condition  they  would  liave 
been  in  if  the  plaintiff  had  proved  his  books  of 
original  entries  by  legal  evidence  and  read  them 
to  the  Jury.     Blackstock  v.  Leldy,  19  Pa.  385. 

Under  such  a  rule  of  court  making  the  copy 
filed  with  the  declaration  evidence,  unless  the 
defendant  file  his  affidavit  stating  that  he  be- 
lieves injustice  win  be  done  him  unless  the 
plaintiff  be  compelled  to  produce  his  books  and 
subject  himself  to  cross-examination,  a  copy  of 
an  account  verified  by  the  administrator  of  a 
deceased  tradesman  Is  admissible  in  an  action 
by  such  administrator.  Mattem  v.  McDlvltt. 
113  Pa.  402,  6  Atl.  88. 

An  order  book  is  not  a  book  of  original  en- 
tries within  the  meaning  of  the  Pennsylvania 
affidavit  of  defense  law.  Kunslg  v.  Haedrick, 
2  W.  N.  C.  228. 

In  Benshaw  v.  Proctor,  16  W.  N.  C.  495, 
the  common  pleas  court  on  certiorari  to  a  magis- 
trate's court  reversed  the  magistrate's  judg- 
ment because  It  appeared  that  the  only  evidence 
to  sustain  the  judgment  was  a  copy  of  the  plain- 
tiff's book  of  original  entries  cliarging  the  de- 
fendant and  sworn  to  by  one  of  the  plaintiffs 
before  a  notary  of  the  county  in  which  they 
lived  and  did  business. 

In  Sauter  v.  Carroll,  1  Pa.  Dlst.  R.  122,  judg- 
ment by  a  magistrate  was  reversed  because  the 
transcript  of  his  record  showed  that  the  judg- 
ment was  rendered  on  a  sworn  copy  of  plain- 
tiff's book  account. 

XYI.  Province  of  court  and  jury. 

a.  Preliminary  question  for  the  court. 

The  admissibility  of  books  of  account  it  In 
the  first  Instance  a  question  for  the  court,  to  be 
determined  upon  the  preliminary  proof  made  as 
required  either  at  common  law  or  by  the  stat- 
ute. Eyre  v.  Cook,  9  Iowa,  185 :  Moody  v.  Rob- 
erts. 41  Miss.  74;  Pratt  v.  White,  132  Mass. 
477;  Burleson  v.  Goodman,  32  Tex.  229. 

In  Cogswell  V.  Dolllver,  2  Mass.  217,  3  Am. 
Dec.  45,  it  was  said  by  Sedgwick,  J.,  that  the 
true  ground  of  admitting  the  twoks  of  a  party 
In  evidence  as  a  foundation  for  ttie  supple- 
tory  oath  of  the  party  was  that  the  judge  of 
the  court  before  whom  the  case  it  tried  should. 
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•on  Inspection,  determine  that  the  book  is  prop- 
•er  for  that  purpose,  and  that  such  determina- 
tion renders  it  competent  eyldence. 

b.  Bffect  of  faUwre  to  oljeot  at  tridk 

The  illegal  admission  of  books  of  account  In 
•evidence  without  objection  at  the  time  is  not 
a  good  cause  for  a  new  trial,  and  the  refusal 
•of  a  new  trial  upon  that  ground  will  not  sus- 
tain a  writ  of  error.  Bond  t.  Baldwin,  9  Qa. 
9. 

Nor  can  the  objection  that  sufficient  founda- 
tion had  not  been  laid  to  admit  a  book  of  ac- 
counts as  evidence  be  considered  on  appeal 
where  no  such  objection  was  urged  or  taken  at 
the  trial.  New  York  v.  Second  Aye.  B.  Co.  102 
N.  Y.  572,  7  N.  E.  905. 

The  objection  that  a  statute  governing  the 
ndmlssibllity  of  books  of  account  Is  inappli- 
cable to  the  books  in  question,  and  that  they 
should  have  been  authenticated  according  to 
the  common-law  rule,  cannot  be  urged  on  appeal 
•t>y  one  who  merely  objected  at  the  trial  to  the 
ndmlsslon  of  the  books  on  the  ground  that  they 
were  not  properly  authenticated  under  the  stat- 
ute. Irvine  V.  Lancashire  Ins.  Co.  66  Minn. 
138.  68  N.  W.  856. 

And  a  new  trial  will  not  be  granted  on  the 
■ground  that  books  of  account  were  Improperly 
admitted  because  the  proper  preliminary  proof 
bad  not  been  given  entitling  them  to  admission 
where  no  such  objection  was  made  at  the  trial, 
the  objection  made  being  that  they  were  not 
original  entries  as  against  which  there  was 
-sufficient  evidence  to  admit  them  as  such. 
Taggart  v.  Fox,  11  Daly,  159. 

i3o,  also,  the  objection  that  books  of  account 
■are  Inadmissible  for  want  of  the  proper  pre- 
liminary proof  comes  too  late  after  the  books 
have  already  been  used  In  evidence  for  several 
-days  by  both  parties  and  an  expert  has  by 
stipulation  made  summaries  of  their  entries, 
which  are  recorded  as  evidence  for  the  party 
•objecting.  Whitman  v.  Horton,  14  Jones  ft  S. 
681,  Affirming  without  opinion,  94  N.  Y.  644. 

c  Rulings  on  o1fer%  and  ohjeoHons, 

Whether  the  entry  was  admissible  in  evidence 
U  a  question  of  law  to  be  decided  by  the  court 
who  tries  the  case ;  and  to  enable  him  to  do  so, 
«n  Inspection  of  the  book  is  necessary.  And 
when.  In  such  case,  the  slightest  suspicion  of 
fraud  appears  upon  its  face,  as  that  the  entry 
was  not  made  in  the  regular  course  of  the  mak- 
er's business,  «or  that  it  is  blotted,  or  erasures 
made,  or  that  It  appears  crowded  In,  It  will  be 
aufficient  to  cause  Its  rejection.  All  these, 
however,  are  matters  of  fact,  of  which  the  Judge 
below  Is  the  trier;  an*d  his  conclusion  Is  deci- 
sive, because  he  decides  the  question  upon  in- 
spection, and  he  has  the  original  before  him. 
His  eyes  can  guide  him  to  a  proper  result  as 
well  as  ours  can.  And  the  appellate  court  Is, 
in  such  a  case,  as  much  bound  by  the  Judgment 
of  the  court  below  upon  the  facts,  as  It  is  by 
the  finding  of  the  Jury.  Fain  v.  Edwards,  44 
N.  C.  (Busbee,  L.)  64. 

The  sulficlency  of  preliminary  proof  neces- 
sary to  the  Introduction  of  books  of  account  Is 
to  be  determined  in  the  first  Instance  by  the 
trial  Judge ;  and  his  determination  of  the  mat- 
ter will  not  be  disturbed  unless  there  has  been 
an  abuse  of  discretion.  Webster  v.  San  Pedro 
Lumber  Co.  101  Cal.  326,  35  Pac.  871. 

la  an  action  against  a  deceased  person's  es- 
tate the  plalntllTs  account  books  with  proof  of 
the  handwriting  and  when  made  are  evidence 
iinder  the  Vermont  statute,  tending  to  show  a 
sale  and  delivery  of  the  goods  in  dispute ;  and 
the  auditor's  decision  as  to  how  much  weight 


should  be  given  to  them,  and  whether  they  are 
sufficient  to  entitle  the  plaintiff  to  recover,  is 
conclusive.  Qreene  v.  Mills,  60  Vt.  440,  14 
Atl.  5. 

In  Lewis  t.  Meglnniss,  80  Pla.  419,  12  So. 
19,  the  court  said  that  under  the  Florida  stat- 
ute before  books  of  account  can  be  admitted  in 
evidence  they  must  be  submitted  to  the  inspec- 
tion of  the  Judge,  accompanied  by  proof  that 
the  entries  were  made  by  the  party  contempora- 
neous with  the  transactions  therein  recorded 
In  due  course  of  business,  and  if  they  exhibit 
a  fair  register  of  the  dally  business  of  the  par- 
ty, and  appear  to  have  been  honestly  and  regu- 
larly kept,  they  are  admissible  as  evidence  to 
be  Judged  of  by  the  Jury. 

But  If,  from  such  Inspection,  they  do  not  ap- 
pear to  have  been  honestly  and  fairly  kept,  they 
are  to  be  excluded  from  the  consideration  of  the 
jury.     Dunbar  v.  Wright,  20  Fla.  446. 

When  a  book  of  original  entries  Is  offered 
in  evidence,  supported  by  the  oath  of  the  par- 
ty, the  court  examines  it  to  see  if  it  appears 
prima  facie  to  be  what  It  purports  to  be,  and 
If  for  any  reason  it  clearly  appears  not  to  be 
a  legal  book  of  entries,  the  court  may  reject 
it  as  Incompetent;  but  if  this  does  not  clearly 
appear  It  is  to  be  submitted  to  the  Jury  for 
their  inspection,  and  it  is  then  competent  for 
the  adverse  party  to  show  Its  general  character 
by  pointing  to  charges  and  entries  affecting 
other  parties,  and  by  calling  witnesses  to  prove 
such  entries  to  be  false  and  fraudulent.  Fnnk 
v.  Ely,  45  Pa.  444. 

So,  in  Welsh  v.  Cooper,  8  Pa.  217,  It  was  said 
that  books  of  account  would  be  subject  to  the 
inspection  of  the  court  and  Jury,  and  their 
value  as  evidence  would  depend  upon  their  ap- 
pearance and  the  Internal  evidence  which  they 
would  afford  of  their  being  contemporaneous 
with  the  facts  recorded. 

It  is  not  error  to  reject  books  of  account 
offered  In  evidence  where  the  facts  sought  to  be 
proved,  so  far  as  applicable  to  the  issue,  were 
established  by  the  recollection  of  a  witness,  re- 
freshed by  reference  to  the  books  kept  by  him, 
and  who  was  otherwise  cognizant  of  the  facts 
they  would  have  shown,  and  to  which  he  testi- 
fied.    Mercier  v.  Copelan,  78  Ga.  636. 

Error  in  admitting  books  of  account  In  evi- 
dence without  laying  a  sufficient  foundation 
for  the  purpose  of  proving  the  delivery,  amount, 
and  price  of  the  goods  charged  is  not  prejudi- 
cial where  these  facts  had  already  been  fully 
proved  by  evidence  aliunde,  Baird  v.  Hooker, 
8  111.  App.  306. 

in  an  action  where  the  fact  In  issue  is  wheth- 
er a  loan  was  made  to  a  certain  person  Indivld- 
I'aily  or  through  ^im  as  the  agent  of  other 
parties,  the  exclusion  of  entries  In  the  books 
of  the  plaintiffs,  which  were  equally  consis- 
tent with  the  contention  of  either  party,  Is  Im- 
material.    Peck  V.  Von  Keller,  76  N.  Y.  604. 

Where  all  the  objections  to  the  competency 
of  a  book  of  accounts  except  one,  which  Is  un- 
tenable, are  waived,  and  there  is  a  virtual  ad- 
mission that  any  appearance  In.  the  book  Itself 
affecting  Its  competency  is  susceptible  of  ex- 
planation. It  Is  error  for  the  court  to  treat  It 
as  not  evidence.  Jones  v.  Gammans,  11  Nev. 
249. 

A  general  objection  to  the  Introduction  of  an 
account  book  In  evidence  will  not  avail  as  an 
objection  that  the  preliminary  proof  was  in- 
sufficient.    Ailing  X.  Brazee,  27  111.  App.  596. 

Discrepancies  between  books  of  account  of- 
fered In  evidence,  and  between  them  and  the 
bill  of  particulars  filed  by  plaintiff,  are  not  suf- 
ficient cause  for  their  rejection  altogether, 
where  the  preliminary  proof  required  by  the 
statute  has  been  made,  but  are  matters  to  be 
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considered  in  determining  the  credit  to  be  given 
to  them.     Eyre  v.  Coolc,  9  Iowa,  186. 

It  16  not  cause  for  reversing  a  Judgment  that 
the  book  of  accounts  produced  in  evidence 
varied  from  the  copy  of  account  filed,  where 
there  is  other  lawful  evidence  to  support  the 
demand  in  the  particulars  objected  to.  Wood 
V.  Kithian,  24  N.  J.  L.  838. 

The  fact  that  the  entries  in  a  book  otherwise 
unobjectionable  do  not  correspond  with  the  ac- 
count sued  on  is  a  matter  which  goes  to  the 
weight  of  the  book  as  evidence,  and  not  to  its 
competency.  Bookout  v.  Shannon,  59  Miss. 
878. 

Nor  is  it  a  variance  from  a  bill  of  particu- 
lars rendered  that  the  book  charges  to  the  de- 
fendant in  his  official  capacity  items  which  In 
the  bill  of  particulars  are  rendered  as  charged 
to  the  defendant  individually.  Bay  v.  Cook, 
22  N.  J.  L.  343. 

But  in  Schmidt  v.  Quin,  1  Mill,  Const.  418, 
it  was  held  that  the  fact  that  entries  do  not 
correspond  with  the  account  filed  with  the  pro- 
cess would  have  been  fatal  to  the  Judgment  for 
the  party  whose  book  it  was  if  the  objection 
had  been  supported  by  the  facts. 

Where  a  book  entry,  although  incompetent 
unless  corroborated  by  other  evidence,  is  re- 
ceived without  objection,  it  is  proper  for  the 
Judge  at  the  close  of  all  the  evidence  to  in- 
struct the  Jury  if  there  has  been  no  evidence 
corroborative  of  the  book  entry  that  it  is  incom- 
petent, and  is  to  be  disregarded  by  them. 
Henshaw  v.  Davis,  5  Cush.  146. 

Where  books  of  account,  although  competent 
evidence,  are,  when  first  offered,  rejected,  and 
the  court  afterwards  offers  tP  admit  them,  but 
the  party  declines  on  the  ground  that  he  had 
designed  to  give  them  in  connection  with  ex- 
planatory testimony  by  a  witness  who  has  in 
the  meantime  been  excused,  the  party  offering 
the  book  should  either  request  that  a  Juror  be 
withdrawn  or  that  the  cause  l>e  postponed ; 
but  if  he  proceeds  with  the  trial  he  cannot  then 
assign  their  rejection  as  error.  Welsh  ▼. 
Speakman,  8  Watts  ft  8.  267. 

d.  Appellate  review. 

It  will  be  presumed  that  books  of  account 
offered  in  evidence  were  properly  excluded  where 
they  are  not  made  i>art  of  the  case  in  review 
by  reference  or  otherwise,  as  it  was  the  duty 
of  the  accepting  party  to  bring  the  evidence  so 
rejected  before  the  court  so  that  by  inspection 
or  in  some  other  way  it  could  determine  upon 
its  admissibility.  Pike  v.  Crehore,  40  Me.  603  ; 
Brackett  v.  Cunningham,  44  Minn.  498,  47  N. 
W.  167 ;  Hooker  v.  Johnson,,  6  Fla.  730. 

Excluding  an  account  book  offered  as  a  book 
of  original  entries  will  not  be  deemed  error, 
where  the  testimony  relied  on  as  a  foundation 
for  its  Introduction  is  not  stated,  and  it  does 
not  appear  whether  the  transactions  were  in  the 
line  of  the  party's  regular  business,  nor  that 
he  kept  dally  entries, — especially  as  many  of 
the  charges  were  for  cash  advances.  Petit  v. 
Teal,  57  6a.  146. 

The  admission  of  a  book  of  account,  although 
not  properly  receivable  in  evidence,  will  not  be 
cause  for  reversing  the  Judgment  where  the 
bill  of  exceptions  does  not  contain  a  full  ac- 
count of  all  the  evidence  which  could  have  been 
considered  in  connection  with  the  book,  or  where 
the  court  cannot  from  the  statement  of  facts 
ascertain  whether  the  appellant  was  prejudiced. 
Bupp  V.  O'Connor,  1  Tex.  Civ.  App.  328,  21  S. 
W.  619. 

W^here  the  contrary  does  not  appear  the  ap- 
pellate court  will  presume  that  the  trial  court 
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had  evidence  before  It  which  would  warrant 
the  admission  of  books  of  orlgloal  entries  Id 
evidence  or  it  would  not  have  admitted  them. 
Blumbardt  v.  Rohr,  70  Md.  328,  17  Atl.  266. 

But  the  admission  of  books  of  account  In 
evidence  without  the  proper  foundation  laid 
cannot  be  deemed  harmless  error,  though  their 
contents  are  not  shown  by  the  bill  of  exceptions, 
where  they  were  introduced  in  evidence  in  sup- 
port of  defendant's  plea  of  set-off,  and  a  verdict 
was  rendered  in  his  favor.  Buggies  v.  Qattoo, 
50  111.  412. 

Where  the  admission  of  books  of  account 
was  objected  to,  but  the  bill  of  exceptions  does 
not  state  what  they  were  offered  to  prove  nor 
the  ground  of  the  exception,  reversal  will  not 
be  granted  if  the  court  can  see  any  ground  upon 
which  the  evidence  can  be  legalized.  If  Illegal 
as  offered  and  for  the  purpose  for  which  offered, 
but  competent  and  legal  for  any  other  purpose, 
the  exceptant  should  specify  the  ground  of  the 
objection,  or  he  loses  the  benefit  of  his  excep- 
tion. If  he  does  not,  it  will  not  appear  but 
that  the  evidence  was  offered  for  the  purpose 
for  which  It  would  have  been  competent.  Oli- 
ver V.  Phelps,  20  N.  J.  L.  180,  21  N.  J.  L.  597. 

In  State  V.  Wooderd,  20  Iowa.  541,  It  was 
held  that,  although  the  record  might  not  show 
that  there  was  proof  that  the  entries  offered  as 
part  of  the  res  geeUB  had  been  made  at  or  near 
the  time  of  the  transactions  recorded,  yet  the 
appellate  court  would  not  disturb  the  ruling  of 
the  trial  court  finding  the  entries  admissible. 
**The  book  of  entries  was  before  the  court  be- 
low, and  may  have  afforded  satisfactory  evi- 
dence on  its  face  that  the  entries  (conceding 
this  to  be  indispensable  to  the  competency  of 
the  evidence)  were  *made  at  or  near  the  time 
of  the  transactions*  entered." 

Where  there  has  been  a  compliance  with  the 
statute  as  to  the  preliminary  proof  necessary 
to  entitle  a  book  to  be  admitted,  unless,  per- 
haps, in  a  particular  as  to  which  the  question 
can  be  determined  only  by  an  inspection  of  the 
book  itself,  and  neither  the  book  nor  Its  con- 
tents has  l>een  made  a  part  of  the  bill  of  ex- 
ceptions, the  appellate  court  will  not  say  that 
it  was  error  to  admit  the  book.  Anderson  t. 
Beeman,  62  Neb.  387,  72  N.  W.  361. 

e.  Queeiion*  for  the  jurtf. 

While  it  may  sometimes  be  a  question  for 
the  trial  court  to  determine  what  constitutes 
a  book  of  original  entries,  or  whether  it  is 
authentic,  and  therefore  competent,  yet  when 
admitted  the  very  appearance  of  it  and  the 
manner  of  keeping  it  would  be  matter  of  ob- 
servation for  the  Jury,  who,  even  though  there 
is  no  opposing  evidence,  would  have  to  decide 
upon  the  weight  or  credibility  of  the  evidence. 
Mathews  v.  Sanders,  16  Ark.  256;  Eyre  t. 
Cook,  9  Iowa,  185;  Burleson  ▼.  Goodman,  32^ 
Tex    229. 

In  Pratt  ▼.  White,  132  Mass.  477,  it  was 
said :  "It  is  for  the  court  to  decide  upon  the 
admissibility  of  the  book  offered,  although  the 
weight  to  be  given  tq  it  afterwards  must  be 
largely  a  question  for  the  Jury,  in  connection 
with  Its  appearance,  the  manner  In  which  It 
is  kept,  and  the  other  evidence  in  the  case. 
It  must  appear  to  have  been  honestly  kept,  and 
not  intentionally  erased  or  altered,  and  to  have 
been  the  record  of  the  daily  business  of  the  par- 
ty, made  for  the  purpose  of  establishing  a 
charge  against  another.  Necessarily,  regard  le 
to  be  had  to  the  education  of  the  party,  his 
methods  and  knowledge  of  business,  etc.,  in  de- 
ciding this  question."  C.  B.  M. 
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1.  Tbe  irenerAl  maiiAir^r  of  a  eorpora- 
tlon,  -«vho  im  also  a  director,  l&as  a 
lesal  claim  for  the  value  of  his  services, 
although  there  has  been  no  resolution  of  the 
board  of  directors  or  any  express  contract 
fixing  his  compensation,  where  he  devotes  his 
entire  time  to  the  business,  and  his  duties  are 
numerous  and  onerous,  and  not  such  as  per- 
tain to  his  office  aa  director. 

a.  la  a  sait  to  l&old  direetom  of  a  cor- 
poration liable  for  money  paid  to  one 
of  their  number  for  services  under  a  resolu- 
tion invalid  because  passed  at  a  meeting  at 
which  his  presence  was  necessary  to  consti- 
tute a  quorum,  they  should  be  credited  with 
an  amount  equal  to  what  the  services  are 
reasonably  worth. 

(May  9,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  plain- 
tifFs  in  an  action  brought  to  compel  defend- 
ants as  directors  of  a  corporation  to  return 
to  it  money  which  they  had  illegally  ex- 
pended in  its  behalf.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  O.  H.  Wilson,  for  appellant  George 
ii.  Perine: 

An  irregularity  in  the  payment  of  the 
salary  of  Mr.  Fairchild  was  cured  by  the 
ratification  of  the  stockholders. 

4  Thomp.  Corp.  S§  5286,  5289,  5291,  5314- 
5317;  2  Morawetz,  Priv.  Corp.  §§  618,  619, 
025,  626;  17  Am.  &  Eng.  Enc.  Law,  p.  162; 
Underhill  v.  Hania  Barbara  Land,  Bldg.  d 
Improv.  Co.  93  Cal.  300,  28  Pac.  1049;  San 
IHego  0.  T,  d  P.  B.  R.  Co,  v.  Paoifio  Beach 
Co.  112  Cal.  5?,  33  L.  R.  A.  788,  44  Pac.  333; 
Gribhle  v.  Cohtmbiia  Brewing  Co,  100  Cal. 
67,  34  Pac.  527;  Secley  v.  San  Joai 
Independent  Mill  d  Lumber  Co.  69  Cal. 
22;  Bates  v.  Coronado  Beach  Co,  109  Cal. 
160,  41  Pac.  855. 

Where  an  act  is  done  by  a  board  of  direct- 
ors who  are  not  competent  to  act  at  all  1^ 
reason  of  not  being  of  the  statutory  number, 
as  where  a  corporation  has  but  two  trustees, 
when  the  governing  statute  requires  more 
yet  the  act  may  be  validated  by  the  assent 
of  the  stockholders. 

Martin  v.  Niagara  Falls  Paper  Mfg,  Co, 
44  Hun,  130,  Affirmed  in  122  N.  Y.  165,  25  N. 
£.  303. 

The  majority  of  those  attendin^^  a  stock- 
holder's meeting,  where  a  quorum  is  present, 
may  ratify. 

1  Cook,  Stock  &  Stockholders,  §  607;  2 
Cook,  Stock  ft  Stockholders,  §  662;  Under- 


hill V.  Santa  Barbara  Laud,  Bldg,  d  Jmprov, 
Co,  93  Cal.  300,  28  Pac.  1049;  San  Diego  0, 
T,  d  P,  B.  R,  Co,  V.  Pacific  Beach  Co,  112, 
Cal.  53,  33  L.  R.  A.  788,  44  Pac.  333. 

The  power  to  make  expenditures  designed 
to  increase  the  business  of  the  corporation 
is  conferred  upon  the  governing  body  of  all 
corporations  when  it  is  empowered  to  con- 
duct, manage  and  control  the  affairs  and 
business  of  the  corporation,  and,  in  the  ab- 
sence of  a  showing  of  fraud  or  intentional 
breach  of  trust,  the  courts  will  not  interfere. 

1  Reid,  Corporate  Finance,  S  223 ;  Thomp- 
son, Liability  of  Officers  ft  Agents  of  Cor- 
porations, pp.  225,  356;  3  Thomp.  Corp.  §§ 
4100  et  seq,;  2  Cook,  Stock  ft  Stockholders, 
9  701. 

There  must  be  some  evidence  in  this  case 
putting  Perine  in  the  wrong  before  a 
recovery  can  be  had  against  him. 

Jamison  v.  San  Josi  d  S,  C,  R,  Co,  55  Cal. 
593. 

Negligence  being  the  violation  or  disre- 
gard of  some  duty  or  obligation  which  one 
owes  to  another,  a  knowledge  of  the  facts 
out  of  which  the  duty  springs  is  an  essential 
element  in  determining  whether  there  has 
been  any  negligence. 

Smith  V.  WMttier,  95  Cal.  279,  30  Pac. 
529. 

The  services  rendered  by  Mr.  Fairchild  for 
which  he  received  this  salary  had  nothing  to 
do  with  his  duties  as  a  director.  He  was 
paid  for  managing  the  affairs  of  the  corpora- 
tion— for  services  which  under  no  circum- 
stances could  devolve  upon  any  single  di- 
rector. Under  these  circumstances  he  was 
entitled  to  compensation. 

Santa  Clara  Min,  Asso,  v.  Meredith,  49 
Md.  389,  33  Am.  Rep.  264;  Severson  v.  Bi- 
Metallio  Extension  Min,  d  Mill,  Co,  18 
Mont.  13,  44  Pac.  79;  Felton  v.  West  Iron 
Mountain  Min,  Co,  16  Mont.  81,  40  Pac.  70; 
Beach,  Priv.  Corp.  S§  208,  235;  Corinne  MiU, 
Canal  d  Stock  Co.  v.  Toponce,  152  U.  S.  405, 
38  L.  ed.  493,  14  Sup.  Ct.  Rep.  632;  Kryger 
y,  Raihcay  Track  Cleaner  Mfg,  Co.  46  Minn. 
500,  49  N.  W.  255;  Henry  v.  Rutland  d  B,  B. 
Co,  27  Vt.  435;  Chandler  v.  Monmouth 
Bank,  13  N.  J.  L.  255 ;  Outterson  v.  Fonda 
Lake  Paper  Co,  49  N.  Y.  S.  R.  556,  20  N.  Y. 


Supp.  980;  McDowaU  v.  Sheehan,  36  N.  Y. 
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S.  R.  104,  13  N.  Y.  Supp.  386;  Ruby  Chief 
Min,  d  Mill,  Co,  v.  Prentice,  25  Colo.  4,  52 
Pac.  210;  Mitchell  v.  Holman,  30  Or.  280, 
47  Pac.  616;  Re  tlewman  [1895]  1  Ch.  674; 
Re  Wood's  Ships'  Woodite  Protection  Co, 
62  L.  T.  N.  S.  760. 

Mr,  Frank  iBkaj,  for  other  appellants: 
If  the  manager  of  the  Bitumen  Consoli- 
dated Mining  Company  had  not  been  a  di- 
rector of  the  company,  and  had  rendered  the 
services  which  Fairchild  had  rendered,  he 
would  have  been  entitled  to  compensation. 


Nora. — ^As  to  right  of  directors  of  corpora- 
tion to  compensation,  see  tbe  earlier  cases  In 
this  series,  of  Ten  Eyck  v.  Pontlac,  O.  ft  P.  A. 
R.  Co.  (Mich.)  3  L.  R.  A.  878;  Sears  y.  Kings 
County  Elev.  R.  Co.  (Mass.)  9  L.  R.  A.  117; 
£2  L.  R.  A. 


Cramlish  v.  Central  Improv.  Co.  (W.  Va.)  28 
L.  R.  A.  120;  Eaton  v.  Robinson  (R.  I.)  29 
L.  R.  A.  100 :  and  Huffaker  v.  Oermania  Safety 
Vaalt  ft  T.  Co.  (Ky.)  46  L.  R.  A.  884. 
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whether  there  had  been  any  agreement  rela- 
tive thereto  or  not. 

Bee  V.  San  Francisco  d  H.  Bay  R.  Co.  46 
Cal.  248;  Pixley  v.  Western  P.  R.  Co.  33 
Gal.  183,  91  Am.  Dec.  623;  Main  v.  Casserly, 

67  Cal.  129,  7  Pac.  426. 

Directors  who  render  services  to  a  cor- 
poration are  entitled  to  compensation  there- 
for, if  the  services  are  of  an  executive  char- 
acter or  such  as  are  usually  performed  by 
an  agent,  attorney,  etc.,  or  such  as  do  not 
fall  within  the  scope  of  the  ordinary  duties 
of  a  director. 

Rogers  v.  Hastings  d  D.  R.  Co.  22  Minn. 
25;  Santa  Clara  Min.  Asso.  v.  Meredith,  49 
Md.  389,  33  Am.  Hep.  264;  Shackelford  v. 
New  Orleans,  J.  d  O.  N.  R.  Co.  37  Miss.  202; 
Neall  V.  Hill,  16  Cal.  146,  76  Am.  Dec.  508; 
Bee  V.  San  Francisco  d  H.  Bay  R.  Co.  46  Cal. 
248. 

If  a  corporation  receives  the  benefit  of  an 
act  it  must  compensate  for  it. 

Pixley  V.  Western  P.  R.  Co.  33  Cal.  183, 
91  Am.  Dec.  623 ;  Foulke  v.  San  Diego  d  Q. 
S.  P.  R.  Co.  51  Cal.  365;  Gardner  v.  Butler, 
30  N.  J.  Eq.  702;  Beach,  Priv.  Corp.  §  208; 
Chandler  v.  Monmouth  Bank,  13  N.  J.  L. 
255;  Cheeney  v.  Lafayette,  B.  d  M.  R.  Co. 

68  111.  570,  18  Am.  Rep.  584;  Henry  v.  Rut- 
land d  B.  R.  Co.  27  Vt.  435;  First  Nat. 
Bank  v.  Drake,  29  Kan.  311,  44  Am.  Rep. 
646;  Severson  v.  Bi-Metallio  Extension  Min, 
d  Mill.  Co.  18  Mont.  13,  44  Pac.  79 ;  Felton 
V.  West  Iron  Mountain  Min.  Co.  16  Mont. 
81,  40  Pac.  70;  Stewart  v.  St.  Louis,  Ft.  8. 
d  W.  R.  Co.  41  Fed.  736. 

The  directors  having  determined  the  value 
of  Fairchild's  services  at  $750  per  month, 
their  action  was  final  and  not  subject  to  at- 
tack by  the  stockholders,  or  any  of  them, 
in  the  absence  of  fraud,  and  in  this  case  no 
fraud  was  charged  and  none  was  proved. 

3  Thomp.  Corp.  fi§  3911,  3914;  1  Mora- 
wetz,  Priv.  Corp.  §§  492,  531;  Cal.  Civ. 
Code,  §  354;  Wrtght  v.  Oroville  Gold,  Silver 
d  Copper  Min.  Co.  40  Cal.  20;  Maynard  v. 
Fireman's  Fund  Ins.  Co.  34  Cal.  48,  91  Am. 
Dec.  672 ;  Donohue  v.  Mariposa  Land  d  Min. 
Co.  66  Cal.  317,  5  Pac.  495;  Zellerhach  v. 
Allenherg,  99  Cal.  57,  33  Pac.  786;  Cook, 
Stock  &  Stockholders,  §§  180-192;  Beatty 
v.  Northioestern  Transp.  Co.  11  Ont.  App. 
205 ;  Denver,  d  R.  G.  R.  Co.  v.  Ailing,  99  U. 
S.  463,  25  L.  ed.  438;  Elkins  v.  Camden  d  A. 
R.  Co.  36  N.  J.  Eq.  241;  Fountain  Ferry 
Tump.  Road  Co.  v.  Jewell,  8  B.  Mon.  140; 
Park  V.  Grant  Locomotive  Works,  40  N.  J. 
Eq.  114,  3  Atl.  162. 

Acts  of  directors  may  be  ratified  by  share- 
holders, and  generally  by  the  same  number 
of  shareholders  competent  to  give  original 
authority,  where  such  authority  is  required. 

Underhill  v.  Santa  Barbara  Land,  Bldg. 
d  Improv.  Co.  93  Cal.  300,  28  Pac.  1049;  2 
Morawetz,  Priv.  Corp.  §  626. 

Ratification  is  equivalent  to  previous  au- 
thority. It  operates  upon  the  act  ratified 
in  the  same  manner  as  though  original  au- 
thority had  been  given. 

McCracken  v.  San  Francisco,  16  Cal.  591 ; 
People  V.  SvAft,  31  Cal.  26;  Zottman  v.  San 
Francisco,  20  Cal.  96,  81  Am.  Dec.  96;  Frink 
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V.  Roe,  70  Cal.  296,  11  Pac.  820;  Gribhle  ▼. 
Columbus  Brewing  Co.  100  Cal.  67,  34  Pac 
527;  Wickersham  v.  Crittenden,  110  Cal. 
332,  43  Pac.  893. 

If  a  majority  of  a  quorum  adopt  a  resolu- 
tion, even  though  the  presence  of  an  inter- 
ested party  is  necessary  to  constitute  such 
quorum,  the  act  is  valid. 

1  Beach,  Priv.  Corp.  f  276,  p.  461;  BueU 
V.  Buckingham,  16  Iowa,  284,  85  Am.  Dec. 
516;  Cal.  Civ.  Code,  §  308;  Foster  v.  Mul- 
lanphy  Planing  Mill  Co.  92  Mo.  79,  4  8.  W. 
260. 

Messrs.  C.  H.  MoFarland  and  E.  IXT. 
MoKinatry  also  for  appellants. 

Messrs.  Grnnnison,  Booth*  A  Bartaett 
for  respondents: 

The  resolutions  of  November  9,  1892,  were 
voidable  because  Fairchild,  the  interested  di- 
rector, was  necessary  to  a  quorum. 

Butts  V.  Wood,  37  N.  Y.  317;  United 
States  Ice  d  Refrigerating  Co.  v.  Reed,  2 
How.  Pr.  N.  S.  253;  Copeland  v.  Johnson 
Mfg.  Co.  47  Hun,  235;  Martin  v.  Santa  Crua 
Water-Storage  Co.  (Ariz.)  36  Pac.  36; 
Jones  V.  Morrison,  31  Minn.  140,  16  N.  W. 
854;  3  Thomp.  Corp.  §  3929. 

A  director  who  acts  as  an  officer  of  a  cor- 
poration, and  whose  duties  are  provided  for 
by  a  by-law  or  resolution,  silent  upon  the 
subject  of  compensation,  is  not  entitled  to 
compensation  in  the  absence  of  an  express 
agreement. 

McCarthy  v.  Mount  Tecarte  Land  d  Water 
Co.  Ill  Cal.  328,  43  Pac.  956;  Wickersham 
▼.  Crittenden,  93  Cal.  17,  28  Pac  788;  2 
Cook,  Stock  &  Stockholders,  3d  ed.  p.  923; 
Kilpatrick  v.  Penrose  Ferry  Bridge  Co.  49 
Pa.  121,  88  Am.  Dec.  497;  Martindale  ▼. 
Wilson  Cass  Co.  134  Pa.  348,  19  Atl.  680; 
Metropolitan  Elev.  R.  Co.  v.  Kneeland,  120 
N.  Y.  134,  8  L.  R.  A.  253,  24  N.  E.  381 ; 
Mather  v.  Eureka  Mower  Co.  118  N.  Y.  629, 
23  N.  E.  993;  Smith  v.  Long  Island  R.  Co. 
102  N.  Y.  190,  6  N.  E.  397;  Ellis  v.  Ward, 
137  111.  509,  25  N.  E.  530;  Merrick  v.  Peru 
Coal  Co.  61  111.  472;  Holder  v.  Lafayette, 
B.  d  M.  R.  Co.  71  111.  106,  22  Am.  Rep.  89; 
Cheeney  v.  Lafayette,  B.  d  M.  R.  Co.  68  111. 
570,  18  Am.  Rep.  584;  Holland  v.  Lewiston 
Falls  Bank,  52  Me.  564;  McAvity  v.  Lincoln 
Pulp,  d  Paper  Co.  82  Me.  504,  20  Atl.  82; 
Eakins  v.  American  White  Bronze  Co.  75 
Mich.  668,  42  N.  W.  982;  Citizens'  Nat. 
Bank  v.  Elliott,  55  Iowa,  104,  39  Am.  Rep. 
167,  7  N.  W.  470;  Branch  of  Bank  of  the 
State  V.  Collins,  7  Ala.  95 ;  Eaton  v.  Robin- 
son, 19  R.  I.  146,  29  L.  R.  A.  100,  31  Atl. 
1058,  32  Atl.  339;  Brown  v.  Republican 
Mountain  Silver  Mines,  17  Colo.  421, 
16  L.  R.  A.  426,  30  Pac.  66;  Bums 
V.  Commencement  Bay  Land  d  Improv. 
Go.  4  Wash.  558,  30  Pac.  668,  709; 
Maua  Ferry  Gravel  Road  Co.  v.  Brane- 
gan, 40  Ind.  361 ;  Doe  v.  Northwestern  Coal 
d  Transp.  Co.  78  Fed.  62 ;  Danville,  H.  d  W. 
B.  R.  Co.  V.  Kase  (Pa.)  39  Atl.  301 ;  Harris 
V.  Lemming -Harris  Agri.  Works  (Tenn.)  43 
S.  W.  869;  Rose  v.  Eclipse  Carbonating  Co, 
60  Mo.  App.  28;  Besch  v.  Western  Carriage 
Mfg.  Co.  36  Mo.  App.  336;  Ward  ▼. 
Davidson,    89    Mo.    454,    1    a    W.    846; 
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CrumUah  v.  Central  Improv.  Co.  88  W. 
Va.  390,  23  L.  R.  A.  120,  18  S.  E. 
456;  De  Young  ▼.  Brown,  66  111.  App. 
212;  Smith  v.  Putnam,  61  N.  H.  632;  Peto 
▼.  First  Nat,  Bank,  130  Mass.  391; 
Sawyer  v.  Pawners*  Bank,  6  Allen,'  207; 
New  York  d  N.  H.  R.  Co,  v.  Ketohum,  27 
Conn.  170. 

Fairchild  not  having  been  entitled  to  the 
back  salary,  the  resolution  awarding  it  to 
him  was  void  for  want  of  consideration.  A 
subsequent  vote  to  pay  is  not  binding. 

First  Nat.  Bank  v.  Drake,  29  Kan.  311, 
44  Am.  Rep.  646;  Jones  v.  Morrison,  31 
Minn.  140,  16  N.  W.  854;  Cook,  Stock  & 
Stockholders,  3d  ed.  §  657. 

As  such  their  resolution  was  a  violation  of 
their  duty  as  directors,  a  breach  of  trust, 
and  a  fraud  on  plaintiffs. 

Metropolitan  Elev.  R.  Co.  v.  Kneeland, 
120  N.  y.  134,  8  L.  R.  A.  253,  24  N.  E.  381 ; 
Ellis  V.  Ward,  137  111.  509,  25  N.  E.  530; 
Chicaqo  Porter  Borne  Invest.  Co.  t.  Biddi- 
son,  46  111.  App.  423. 

The  burden  of  proof  is  on  the  board  of  di- 
rectors to  show  fairness  and  value  in  deal- 
ings between  them  and  the  corporation. 

Craves  v.  Mono  Lake  Hydraulic  Min.  Co. 
81  Cal.  303,  22  Pac.  665;  Wickersham  ▼. 
Crittenden,  93  Cal.  17,  28  Pac.  788;  Cham- 
berlain V.  Pacific  Wool  Crowing  Co.  64  Cal. 
106;  Wilbur  ▼.  Lynde,  49  Cal.  290,  19  Am. 
Rep.  645. 

Directors  cannot  in  any  case  justify  un- 
der a  resolution  for  the  recovery  for  services, 
but  must  rely,  if  at  all,  upon  a  qua/ntum  mer- 
uit. 

Wilbur  V.  Lynde,  49  Cal.  290,  19  Am.  Rep. 
645;  Craves  v.  Mono  Lake  Hydraulic  Min. 
Co.  81  Cal.  321,  22  Pac.  665. 

A  vote  at  a  stockholder's  meeting  ratify- 
ing the  acts  of  a  board  of  directors  passed  by 
the  votes  of  the  interested  directors  is  un- 
availing. 

Farmers*  Loan  d  T.  Co.  v.  San  Diego 
Street  Car  Co.  45  Fed.  518;  Woodroof  v. 
Howes,  88  Cal.  184,  26  Pac.  111. 

A  void  act  is  one  that  cannot  be  ratified. 

Alt  a  Silver  Min.  Co.  v.  Alta  Placer  Min. 
Co.  78  Cal.  629,  21  Pac.  373;  Green's  Brice, 
Ultra  Vires,  2d  Am.  ed.  pp.  673,  684;  First 
Nat.  Bank  v.  Drake,  29  Kan.  311,  44  Am. 
Rep.  646 :  Button  v.  West  Cork  R.  Co.  L.  R. 
23  Ch.  Div.  664;  4  Thomp.  Corp.  §  5314; 
Cumberland  Coal  d  /.  Co.  v.  Sherman,  30 
Barb.  553. 

It  was  not  necessary  to  prove  negligence 
in  the  case.  The  acts  proved  constituted  a 
constructive  fraud. 

Metropolitan  Elev.  R.  Co.  v.  Kneeland, 
120  N.  Y.  134,  8  L.  R.  A.  263,  24  N.  E.  381. 

Mr.  O.  K«  MoMurrajy  also  for  respond- 
ents. 

MoFarlandi,  J.,  delivered  the  opinion  of 
the  court: 

The  following  parts  of  the  opinion  deliv- 
ered in  this  case  in  department  are  hereby 
adopted : 

It  is  averred  in  the  complaint  that  each 
of  the  plaintiffs  is  the  owner  of  at  least  five 
shares  -of  the  capital  stock  of  the  corporation 
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defendant,  the  Bitumen  Consolidated  Min- 
ing Company,  the  capital  stock  being  $300,- 
000,  divided  into  shares  of  $100  each,  and 
that  this  action  is  brought  on  behalf  of 
themselves  and  other  stockholders.  It  is 
also  averred  that  during  the  times  when  the 
alleged  wrongs  were  conmiitted  defendants 
Fairchild,  Ferine,  Walrath,  and  Miles  were 
directors  of  the  corporation  defendant;  the 
whole  number  of  directors  being  six,  and  the 
other  two  being  plaintiff  Bassett  and  one 
Swift.  It  is  further  averred  that  said  de- 
fendants, being  a  majority  of  the  board  of 
directors,  improperly  expended  certain  mon- 
eys of  the  corporation,  and  the  purpose  of 
the  action  is  to  recover  from  them  the 
amount  of  money  alleged  to  have  been  thus 
expended.  The  court  rendered  judgment 
against  Fairchild,  Ferine,  and  Walrath  for 
$10,729.90,  which  sum  consists  of  $8,665.80 
found  to  have  been  improperly  expended, 
and  legal  interest  thereon  for  several  years; 
and  against  defendant  Miles  for  $7,129.90 
for  money,  and  interest  thereon,  found  to 
have  been  improperly  expended  by  the  direct- 
ors by  acts  in  which  he  participated.  From 
the  judgment,  and  from  an  order  denying 
their  motion  for  a  new  trial,  the  defendants 
appeal.  The  court  found  the  appellants  lia- 
ble for  $1,888.05  paid  out  by  them  as  ex- 
penses incurred  in  defending  a  certain  ac- 
tion brought  in  the  superior  court  by  the 
San  Luis  Bituminous  Rock  Company  against 
the  defendant  corporation  herein  and  cer- 
tain others  of  the  individual  defendants 
herein.  The  ground  of  this  finding  is  that, 
owing  to  the  nature  of  that  action,  the  de- 
fendants therein,  other  than  the  corporation, 
should  have  borne  the  expenses  of  the  litiga- 
tion, and,  aa  this  finding  is  not  discussed  in 
appellants'  brief,  it  may  be  dismissed  with- 
out further  notice. 

The  chief  item  of  appellants'  liability  al- 
lowed by  the  court,  which  is  contested  by 
appellants,  is  $6,475  paid  defendant  Fair- 
child  for  services  as  general  manager  of  the 
corporation  defendant  before  his  compensa- 
tion therefor  had  been  fixed,  which  sum,  with 
interest  thereon,  makes  up  the  main  amount 
of  the  judgment.  The  record  shows  that, 
after  the  case  had  been  submitted  to  the 
trial  court,  that  court  made  an  order  on 
August  29,  1896,  that  judgment  be  entered 
for  plaintiffs  for  $1,888.05  alone.  (In  a 
written  opinion  attached  to  one  of  appel- 
lants' briefs  the  learned  judge  of  the  lower 
court  gives  his  reasons,  which  we  think  are 
exceedingly  cogent,  for  not  allowing  judg- 
ment for  the  $6,476  paid  to  Fairchild.)  But 
»vfterwards  the  court  made  findings  and  or- 
dered judgment  for  the  $6,475  and  interest 
in  addition  to  the  said  $1,888.05,  and,  un- 
der an  amendment  to  the  complaint,  gave 
judgment  also  for  an  additional  $332.25^ 
which  will  be  referred  to  hereafter,  and  or- 
dered that  $2,000  be  allowed  plaintiffs  as  % 
counsel  fee,  to  be  paid  out  of  the  judgment 
by  a  receiver,  who  was  appointed  to  collect 
the  same. 

There  is  no  averment,  or  proof,  or  finding 
of  any  fraud  committed  by  appellants,  but 
the  theory  of  the  complaint  seems  to  be  that 


Digitized  byVjOOQlC 


614 


California  Sdprbms  Coubt. 


Mat, 


In  authorising  the  payment  of  the  said  mon- 
ey to  Fairchild  the  appellants  acted  with 
gross  negligence.  The  appellants  admit  the 
payment  of  this  money,  and  justify  it.  The 
findings  seem  to  follow  the  theory  of  the 
complaint;  but  so  far  as  they  may  be  con- 
strued to  find  that  appellants  were  guilty  of 
such  negligence  as  would  render  them  liable 
on  the  groimd  of  negligence  alone,  or  that 
they  wilfully  intended  to  injure  the  corpora- 
tion for  their  own  personal  gain,  they  are 
not  supported  by  evidence.  However,  the 
findings  on  these  points  need  not  be  closely 
scrutinized;  fo):  the  order  denying  the  mo- 
tion for  a  new  trial  contains  this  language: 
''There  is  no  evidence  in  this  case  that  either 
of  the  defendants  Ferine,  Walrath,  or  Miles 
acted  for  their  own  private  gains.  If  any 
finding  bears  that  construction  I  regret  it, 
and,  if  it  were  necessary  to  support  the 
judgment,  I  would  grant  a  new  trial.  Neith- 
er, under  my  views  of  the  law,  is  the  finding 
as  to  negligence  material.  Ferine,  Walrath, 
and  Miles  are  held  liable  upon  the  gpround 
that  they  voted  money  of  the  corporation  to 
Faicohild  without  authority  of  law.  If  it 
be*  assumed  that  the  corporation  was  in- 
debted to  Fairchild  for  past  services,  none 
of  the  defendants  are  liable  for  the  money 
pjaid  to  him.  •  .  .  Upon  the  main  oues- 
tion  whether  Fairchild  had  any  legal  claim 
for  compensation  before  his  salary  was  fixed 
b^  the  board,  I  see  no  reason  to  change  the 
views  expressed  by  me  in  deciding  the  case." 
It  is  apparent,  therefore,  that  the  judgment 
Mras  based  on  the  principle  that  the  payment 
of  the  money  to  Fairchild  was  unlawful  be- 
cause it  was  paid  before  his  salary  as  gener- 
al manager  had  been  fixed,  and  that,  as  will 
be  seen  hereafter,  it  was  so  entirely  illegal 
and  ultra  vires  that  it  could  not  be  ratified 
or  made  valid  by  any  subsequent  act  of  eith- 
er the  directors  or  the  stockholders. 

The  corporation  defendant  was  organized 
in  September,  1801.  Its  main  purpose  was 
to  control  the  mining  and  marketing  of  bitu- 
minous rock  to  be  taken  from  several  difi'er- 
ent  mines  or  deposits  of  bitumen.  It  ap- 
pears that  these  several  mines  were  mainly 
owned  by  the  persons  who  formed  the  cor- 
poration defendant,  and  became  its  stock- 
holders and  directors.  The  corporation  took 
leases  from  the  owners  of  these  several 
mines,  by  the  terms  of  which  it  was  to  give 
them  a  royalty  of  $1  a  ton  for  every  ton  of 
bitumen  taken  from  the  mines.  It  seems 
quite  apparent  that  the  main  profit  which 
tne  organizers  of  the  corporation  expected 
to  receive  was  to  come  through  the  royalty 
of  $1  per  ton  to  be  paid  for  the  rock  taken 
from  the  mines  which  they  owned;  and,  in 
this  connection,  we  think  that  the  court 
erred  in  sustaining  an  objection  to  the  ques- 
tion asked  Fairchild  on  the  witness  stand, 
whether  at  the  time  of  the  organization  of 
the  corporation  "it  was  designed,  intended, 
or  expected  by  the  directors  of  the  Bitumen 
Consolidated  that,  outside  of  the  royalties, 
there  would  be  large  earnings  or  dividends.'' 
Imtftediately-  after  the  organization  of  the 
corporation,  and  in  September,  1891,  Fair- 
child  was  duly  elected  vice  president  and 
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general  manager,  and  remained  such  during 
the  time  mentioned  in  the  complaint.  He 
immediately  commenced  to  perform  his  du- 
ties as  general  manager,  which  duties  were 
numerous  and  onerous,  and  occupied  almost 
his  enlire  time.  The  various  kinds  of  work 
which  he  did  as  manager  fully  appear  in 
the  evidence,  and  need  not  be  here  given  in 
detail.  It  is  suflicient  to  say  that  his  work 
included  direction  and  supervision  of  the 
mining  operations  in  the  various  leased 
mines;  the  supplies  required;  contracting 
for  hauling  rode  from  mines  to  cars ;  purchas- 
ing sacks  for  the  rock ;  attending  to  shipping 
receipts  and  collecting  moneys;  securing 
transportation  facilities;  chartering  vessels 
for  shipping  rock  to  points  on  the  northern 
Facific  Coast ;  seeing  that  cars  which  came  to 
San  Francisco  were  properly  loaded  and  de- 
livered in  proper  shape  to  purchasers;  look- 
ing after  office  management,  and  attending 
to  all  ''business  of  the  corporation  which 
come  along  from  day  to  day."  Before  his  em- 
ployment he  had  visited  points  as  far  north 
as  Vancouver,  British  Columbia,  in  the  in- 
terest of  the  use  and  sale  of  bituminous  rock, 
and  had  become  acquainted  with  public  of- 
ficials and  others  having  control  of  street 
paving,  and  was  thus  enabled  to  procure  con- 
tracts with  them  for  sale  of  the  rock  of  the 
corporation.  There  is  no  doubt  that  his 
services  were  highly  valuable,  and  there  is  no 
doubt  that  they  were  of  such  a  character  as 
to  preclude  any  reasonable  supposition  that 
they  were  to  be  gratuitous.  But  there  was 
no  resolution  of  the  board  of  directors  and 
no  express  contract  deteimining  what  com- 
pensation he  should  have  for  his  services  as 
manager  prior  to  November  9,  1892,  and  for 
this  reason  it  is  contended  by  respondents 
that  he  cannot  legally  have  anv  compensa- 
tion prior  to  that  date.  Fairchild  expected  to 
receive  compensation  for  his  work  as  man- 
ager, the  amount  to  depend  somewhat  upon 
the  volume  of  business  that  would  be  devel- 
oped, and  the  testimony  of  Walrath,  presi- 
dent, and  Ferine,  treasurer,  of  the  corpora^ 
tion,  shows  that  it  was  not  expected  by  them 
or  the  other  directors  that  he  was  to  work 
grratuitously.  Moreover,  his  work  as  man- 
ager was  done  vrith  the  knowledge  of  the 
directors,  but  there  was  no  formal  action 
taken  on  the  subject  until  November  9,  1892. 
Some  time  before  that  date  the  president 
paid  Fairchild,  on  account  of  his  services, 
out  of  the  money  of  the  corporation,  $3,600; 
and  on  November  9,  1892,  the  board  of  di- 
rectors passed  a  resolution  which,  after  re- 
citing that  Fairchild  had  been  in  the  employ 
of  the  corporation  since  its  organization  "as 
managing  agent  and  manager,"  and  had  been 
paid  by  the  president  $3,600  for  his  services, 
declared  that  "the  acts  of  said  president  in 
advancing  and  paying  said  J.  A.  Fairchild 
said  sum  of  $3,600  on  account  of  his  serv- 
vices  be,  and  the  same  is  hereby,  approved, 
ratified,  and  confirmed."  There  were  pres- 
ent at  this  meeting  four  directors,  who  con- 
stituted a  quorum.  Fairchild  was  one  of  the 
four,  but  he  did  not  vote  on  the  resolution, 
which  was  passed  by  the  votes  of  the  other 
three.    At  this  same  meeting  a  resolution 
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was  passed  reciting^  that  Fairchild  had  been 
elected  general  manager  in  September,  1891, 
and  had  ever  since  been  acting  as  such  with- 
out having  his  salary  fixed,  and  declaring 
that  his  salary  ''be,  and  the  same  is  hereby, 
fixed  at  the  monthly  sum  of  $200  per  month 
from  November  1,  1891,  to  April  1,  1892, 
and  that  thereafter  he  should  receive  a  salary 
of  $750  per  month,  which  should  remain  the 
«ame  until  changed  by  the  board  of  direct- 
ors." On  the  10th  day  of  January,  1893, 
there  was  a  general  meeting  of  the  stockhold- 
ers. At  this  meeting  there  were  present 
stockholders  representing  2,510  shares  of 
the  capital  stock  of  3,000  shares;  and  by  a 
resolution  adopted  by  a  majority  of  the 
fihares,  exclusive  of  those  represented  by 
Fairchild,  it  was  resolved  "that  all  the  acts 
of  the  board  of  directors  and  officers  of  this 
company  for  the  past  year  be  approved  and 
r»itified." 

The  by-laws  provide  that  "the  compensa- 
tion  and  terms  of  office  of  all  officers  of  the 
corporation  (other  than  directors)  shall  be 
fixed  and  determined  by  the  board  of  direct- 
ors." This  language  does  not  on  its  face 
mean  that  the  compensation  must  be  express- 
ly and  definitely  agreed  upon  and  settled  be- 
fore performance  of  the  services;  but  re- 
spondents contend  that  under  the  general 
law,  established  by  judicial  decisions,  there 
can  be  no  lawful  allowance  to  an  officer  of  a 
corporation  for  services,  no  matter  what 
their  character  and  value,  where  the  amount 
of  the  compensation  had  not  been  fixed  prior 
to  the  rendition  of  the  services.  Many  au- 
thorities on  this  subject  have  been  cited  on 
both  sides,  and  th«v  are  to  some  extent  con- 
flicting. Most  of  those  cited  by  respondents 
merely  declare  the  rule  that  a  "director"  as 
such,  without  some  previous  understanding, 
is  not  entitled  to  pay  for  services  which  are 
within  the  ordinary  duties  to  be  expected  of 
him  as  director,  although  some  of  them  no 
doubt  apply  the  rule  to  other  officers  or 
agents,  who  are  also  directors,  but  as  to  the 
last  proposition  the  weight  of  authority  and 
reason  is  the  other  way. 

As  a  general  rule,  when  one  person  per- 
forms valuable  services  for  another,  wheth- 
er the  other  be  a  corporation  or  a  natural 
person,  the  law  raises  an  implied  promise  to 
pay  a  reasonable  compensation  for  the  serv- 
ices, unless  they  are  performed  under  cir- 
cumstances which  show  an  understanding 
that  they  were  to  be  gratuitous.  It  frequently 
happens  that  one  natural  person  performs 
valuable  services  for  another  natural  person 
for  which  the  former  cannot  recover,  be- 
cause circumstances  show  that  they  were 
rendered  without  any  expectation  of  compen- 
sation. Now,  it  has  been  held  that  directors 
of  corporations  cannot,  without  previous  ex- 
press contract,  receive  compensation  for  such 
ordinary  services  as  are  usually  rendered  by 
•directors  without  pay;  for  the  common  un- 
derstanding, as  declared  by  judicial  deci- 
sions, is  that  such  services  are  presumed  to 
b^  rendered  gratuitously.  But  that  pre- 
sumption does  not  apply  to  those  onerous 
services  performed  by  officers  and  agents  of 
a  corporation,  though  they  be  also  directors, 
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for  which  compensation  is  usually  demanded 
and  allowed,  and  which  could  not  reasonably 
be  expected  to  be  performed  for  nothing. 
The  correct  rule  is  stated  by  the  United 
States  Supreme  Court  in  Fitzgerald  d  M. 
Conatr.  Co.  v.  Fitzgerald,  137  U.  S.  98, 
34  L.  ed.  608,  11  Sup.  Ct.  Rep.  36.  In  that 
case,  Fitzgerald,  who  was  a  director  of  a 
corporation  and  its  treasurer,  acted  as  su- 
perintendent and  general  manager,  and  as 
such  did  valuable  work,  "not  at  all  pertain- 
ing to  his  office  as  director,"  and  the  ques- 
tion was  whether  he  was  entitled  to  com- 
pensation for  such  work  done  before  any 
compensation  was  fixed.  The  opinion  of  the 
court  states  that  the  trial  court  "instructed 
the  jury  that  4f  Fitzgerald,  the  plaintiff, 
acted  as  superintendent,  treasurer,  or  gen- 
eral manager  of  said  company,  and  trans- 
acted the  usual  business  that  devolves  upon 
such  officer  of  such  a  concern  as  that,  with 
the  knowledge  and  consent  of  the  defendant' 
(during  the  time  before  compensation  was 
fixed),  there  would  be  an  implied  agree- 
ment on  the  part  of  the  defendant  to  pay 
what  the  services  were  reasonably  worth, 
and  afterwards  repeated  this  instruction 
more  in  detail,  confining  it  to  services  as 
manager."  The  verdict  was  for  Fitzgerald, 
and  the  judgment  was  affirmed.  The  court 
said:  "The  general  rule  is  well  stated  by 
Mr.  Justice  Morton  (since  chief  justice  of 
Massachusetts)  in  Pew  ▼.  First  Nat.  Bank, 
130  Mass.  391,  395.  'A  bank  or  other  cor- 
poration may  be  bound  by  an  implied  con- 
tract in  the  same  manner  as  an  individual 
may.  But,  in  any  case,  the  mere  fact  that 
valuable  services  are  rendered  for  the  benefit 
of  a  party  does  not  make  him  liable  upon  an 
implied  promise  to  pay  for  them.  It  often 
happens  that  persons  render  services  for  oth- 
ers which  all  parties  understand  to  be  gra- 
tuitions.  Thus,  directors  of  banks  and  of 
many  other  corporations  usually  recdve  no 
compensation.  In  such  cases,  however  valu- 
able the  services  may  be,  the  law  does  not 
raise  an  implied  contract  to  pay  by  the 
party  who  receives  the  benefit  of  them.  To 
render  such  party  liable  as  a  debtor  under 
an  implied  promise,  it  must  be  shown,  not 
only  that  the  services  were  valuable,  but 
also  that  they  were  rendered  under  such  cir- 
cumstances as  to  raise  the  fair  presumption 
that  the  parties  intended  and  understood 
that  they  were  to  be  paid  for;  or,  at  least, 
that  the  circumstances  were  such  that  a  rea- 
sonable man,  in  the  same  situation  with  the 
person  who  receives  and  is  benefited  by  them, 
would  and  ought  to  understand  that  com- 
pensation was  to  be  paid  for  them.*  Tested 
by  this  rule,  we  thinic  that  the  court  fairly 
left  it  to  the  jury  to  determine  whether  Fitz- 
gerald rendered  services  of  such  a  character 
and  under  such  circumstances  that  he  was 
entitled  to  claim  compensation  therefor.  It 
could  not  properly  have  been  held  as  matter 
of  law  that  he  was  not  so  entitled." 

Rogers  v.  Hastings  <f  D.  R.  Cq.  22  Minn. 
25,  is  a  case  directly  in  point  It  is  stronger 
in  support  of  the  proposition  above  stated 
than  the  case  at  bar^  because  the  charter 
of  the  corporation  in  that  case  provided  that 


Digitized  byVjOOQlC 


616 


California  Sdpremb  Court. 


Hat, 


the  board  of  directors  should  appoint  the 
officers,  "and  fix  their  compensation  for  the 
services  to  be  rendered."  Rogers  was  a  di- 
rector, and  was  appointed  secretary  of  the 
corporation,  and  also  acted  as  its  land  com- 
missioner and  attorney,  and  sued  for  the 
value  of  services  rendered  in  such  capaci- 
ties. There  had  been  no  compensation  fixed, 
nor  any  contract  made,  before  the  services 
were  rendered,  and  it  was  contended  there, 
as  here,  that  no  compensation  could  be  re- 
covered for  past  services.  But  it  was  held 
otherwise.  The  court  said,  among  other 
tilings,  as  follows:  "The  evidence  showed 
that  the  plnintiiT,  while  acting  as  land  com- 
miBsioner,  was  a  member  of  the  board  of  di- 
rectors. If  his  services  as  land  commission- 
er had  been  performed  by  him  simply 
as  a  director,  it  might  be  that  he  could  not 
recover  for  the  same,  since,  in  the  absence 
of  a  special  a^eement  for  compensation,  he 
would,  according  to  many  authorities,  be 
presumed  to  have  acted  gratuitously.  But 
the  duties  and  labors  of  a  land  commissioner 
of  a  laud  grant  railroad  company  do  not 
necessarily  nor  presumptively  pertain  to  a 
director  as  such.  Indeed,  it  would  be  un- 
reasonable to  suppose  that  duties  so  onerous 
would  be  undertaken  by  one  acting  simply 
as  a  director  without  pay.  For  such  extra- 
ordinary services,  outside  of  and  beyond 
his  duties  as  director,  a  party  may  certainly 
recover,  notwithstanding  his  directorship*; 
for  the  reason  that,  even  if  he  performs  the 
duties  of  director  gratuitously,  these  serv- 
ices are  not  a  part  of  those  duties'*  (citing 
cases).  In  Henry  v.  Rutlcmd  d  B.  R,  Co, 
27  Vt.  4.35,  there  was  a  standing  resolution 
of  the  board  that  a  director  should  not  re- 
ceive more  than  $2  per  day  for  special 
services,  yet  a  director  was  allowed  to  re- 
cover for  services  which  were  outside  his 
duties  as  a  director  in  an  amount 
much  greater  than  could  have  been  allowed 
under  the  resolution  for  services  as  director. 
The  court  said:  "There  are  services  which 
may  be  rendered  for  the  benefit  of  a  corpora- 
tion, the  performance  of  which  may  be  dele- 
gated by  the  directors  to  other  persons.  For 
that  purpose  the  directors  may  employ,  as 
their  agents,  those  who  are  not  members 
of  the  corporation,  or  they  may  employ  one 
of  their  own  number.  .  .  .  '.  A  director 
is  not  incapacitated  to  discharge  those  du- 
ties, and  receive  the  same  compensation 
which  other  agents  would  be  entitled  to  re- 
cover. ...  In  rendering  those  services 
the  plaintiff  was  not  acting  in  his  ofiicial 
character  as  director,  but  as  the  agent  of 
the  corporation,  and  his  compensation  is  no 
more  limited  by  that  vote  than  it  would  be 
if  the  services  had  been  rendered  by  others 
who  were  not  directors."  In  Bwwyer  v. 
Paicners*  Bank,  6  Allen,  209,  the  court, 
speaking  of  the  circumstances  under  which 
the  presumption  arises  that  officers  of  a  cor- 
poration are  to  be  paid  for  their  services, 
says:  "Such  a  presumption  arises  in  ref- 
erence to  any  species  of  work,  labor,  or  em- 
ployment which  is  usually  and  commonly  the 
subject  of  hire  and  reward,  and  paid  for, 
whether  any  specific  bargain  is  or  is  not 
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made  concerning  it."  In  Beach,  Priv.  Corp. 
§  208,  the  author  says:  "When  the  charter 
of  a  corporation  provides  that  certain  of- 
ficers may  be  elected,  and  their  salary  fixed, 
by  a  board  of  directors,  and  a  president  is 
thus  elected,  but  without  a  salary  named, 
the  law  raises  an  assumpsit  on  the  part  of 
the  corporation  to  pay  a  reasonable  compen- 
sation for  his  services  rendered  after  elec- 
tion." In  Morawetz,  Priv.  Corp.  §  508,  the 
author  says:  "If  a  director  is  properly  em- 
ployed to  perform  services  which  do  not  per- 
tain to  his  office  as  director,  he  is  entitled 
to  such  compensation  as  has  been  agreed 
upon,  or  as  the  services  are  reasonably 
worth."  There  are  many  other  authorities 
to  the  same  effect  as  those  above  cited,  but 
they  arc  too  numerous  to  refer  to  here. 
See  Angell  &  A.  Priv.  Corp.  §  317;  Pew 
y.  First  Nat.  Bank,  130  Mass.  391 ;  Chandler 
V.  Monmouth  Bank,  13  N.  J.  L.  255 ;  Shackel- 
ford V.  New  Orleans,  J,  d  (?.  2^.  R,  Co.  37 
Miss.  209;  Santa  Clara  Min.  Asao.  v.  Mere- 
dith, 49  Md.  389,  33  Am.  Rep.  264;  Cheeney^ 
V.  Lafayette,  B.  d  M.  R.  Co.  68  111.  575, 
18  Am.  Rep.  684;  First  Nat.  Bank 
V.  Drake,  29  Kan.  311,  44  Am.  Rep.  646; 
Severson  ▼.  Bi-Metallic  Extension  Min.  d 
Mill  Co.  18  Mont.  13,  44  Pac.  79;  Felton  v. 
West  Iron  Mountain  Min.  Co.  16  Mont.  81, 
40  Pac.  70.  There  was  nothing  decided  ia 
McCarthy  v.  Mount  Tecarte  Land  d  Water 
Co.  11  Cal.  328,  43  Pac.  956,  that  conflicts 
with  the  views  hereinbefore  stated.  There 
the  plaintiff,  who  was  a  director  of  the  cor- 
poration defendant,  sought  to  recover  of  the 
latter  the  value  of  services  rendered  without 
any  previously  fixed  salary  or  compensa- 
tion; and  a  judgment  in  his  favor  was  re- 
versed merely  because  the  trial  court  had 
erroneously  excluded  evidence  offered  by  the 
defendant  which  "tended  to  show  the  rela- 
tions of  the  parties,  .  .  .  and  to  throw 
light  on  the  question  whether  or  not  it  was 
intended  that  he  should  have  compensation." 
The  court  referred  to  Bar  stow  v.  City  R. 
Co.  42  Cal.  465, — ^which  was  also  an  action 
brought  by  a  director  to  recover  for  services 
rendered  before  his  compensation  had  been 
fixed, — and  quoted  from  the  opinion  in  the 
latter  case  as  follows:  "The  situation  of 
the  parties  at  the  time — ^the  relation,  if  any, 
in  which  they  stood  of  a  business  character 
or  otherwise — are  important  to  be  known 
and  considered  in  order  to  arrive  at  a  correct 
solution  of  the  ultimate  question  involved." 
In  neither  the  McCarthy  Case  nor  the  Bar- 
stow  Case  is  there  anything  in  the  nature 
of  a  decision  that  there  cannot  be  a  recovery 
by  an  officer  of  a  corporation  who  is  also  a 
director  unless  his  salary  had  been  previous- 
ly fixed,  but  the  contrary  in  both  cases  is 
assumed  and  necessarily  decided.  In  the 
McCarthy  Case  it  is  assumed  that  plaintiff 
could  have  recovered  on  "an  implied  con- 
tract arising  out  of,  and  inferable  from,  the 
situation  and  relation  of  the  parties";,  and 
it  is  further  said  that  "respondent,  being  a 
director  of  appellant,  was  not  entitled  t;o 
compensation  for  services  rendered  the  cor- 
poration unless  the  circumstances  were  such 
as   to   raise  an  implied  assumpsit  to   pay 


Digitized  by  VjOOQIC 


1901. 


Bassett  t.  Fairchild. 


61T 


what  they  were  reasonably  worth."  We 
conclude,  therefore,  upon  the  authorities 
above  noticed^  as  well  as  upon  reasonable 
and  just  principles,  that  Fairchild  was  not 
precluded  from  having  a  legal  claim  for  the 
value  of  his  services  merely  because  that 
value  had  not  been  fixed  beforehand. 

In  the  opinion  delivered  in  department  it 
was  held  that  the  allowance  of  Fairchild's 
claim  by  the  board  of  directors  on  November 
9th  was  valid,  notwithstanding  the  fact  that 
the  presence  of  Fairchild  was  necessary  to 
constitute  a  quorum,  and  that,  at  all  events, 
the  allowance  was  an  act  that  could  be  rati- 
fied by  the  stockholders,  and  that  it  was 
so  ratified  on  January  10,  1893,  as  above 
stated.  Since  then  it  has  been  held  in  Cur- 
tin  V.  Salmofi  River  Hydraulic  Oold  Min,  d 
Ditch  Co.  130  Cal.  345,  62  Pac.  552,  that 
that  there  is  no  legal  quorum  of  directors 
present  when  action  is  attempted  to  be 
taken  on  a  matter  as  to  which  one  of  the 
directors  necessary  to  make  the  quorum  is 
interested.  Assuming  this  to  be  the  estab- 
lished law  on  the  subject,  and  that,  there- 
fore, the  resolutions  of  November  0th  were 
invalid,  and  assuming,  also,  that  the  invalid 
action  of  November  9th  could  not  be  ratified 
by  the  stockholders,  still,  under  the  above 
views,  Fairchild  was  entitled  to  receive  com- 
pensation upon  quantum  meruit  for  what- 
ever his  said  services  were  reasonably  worth, 
and  appellants  should  be  credited  in  this 
action  with  an  amount  of  money  equal  to 
the  value  of  said  services.  Buck  v.  Eureka, 
109  Cal.  622,  30  L.  R.  A.  409,  42  Pac.  243. 
In  the  latter  case  it  was  declared  that  the 
plaintiff  should  be  allowed  to  amend  his 
complaint,  if  so  advised.  In  the  case  at  bar 
an  amendment  would  hardly  be  necessary, 
as  the  facts  supporting  a  quantum  meruit 
are  fully  stated;  but^  if  appellants  be  ad- 
vised to  amend  their  pleading  in  that  re- 
spect, they  should  be  allowed  to  do  so. 

It  i^  contended  by  appellants  that,  after 
the  case  had  been  submitted,  the  court  made 
orders  allowing  an  amendment  setting  up 
a  claim  for  about  $300  for  an  entertain- 
ment to  the  board  of  supervisors  of  San 
Francisco  at  one  of  the  mines  (which  ap- 
pellants claim  to  have  been  legitimately  ex- 
pended in  furtherance  of  the  interests  of  the 
corporation),  and  an  amendment  setting  up 
a  claim  for  counsel  fees  of  $2,000  alleged 
to  be  reasonable,  and  also  an  order  that 
these  amendments  "are  deemed  to  have  been 
by  defendants  denied;"  and  that  these  orders 
were  erroneously  made.  The  record,  how- 
ever, does  not  clearly  show  that  these  things 
occurred  in  the  manner  asserted  by  appel- 
lants, and^  as  a  new  trial  is  to  be  ordered, 
it  is  not  necessary  to  consider  them.  Of 
course,  appellants  should  be  allowed  to  con- 
test these  new  items  of  the  entertainment 
and  the  counsel  fees.  The  reasonableness 
of  the  counsel  fees  which  were  allowed  need 
not  be  passed  upon;  the  finding  as  to  that 
may  be  dift'erent  on  another  trial. 

The  judgment  and  order  appealed  from 
are  reversed,  and  the  cause  is  remanded  for 
a  new  trial,  with  directions  to  the  superior 
court  to  find  the  reasonable  value  of  Fs^ir- 
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child's  services  as  manager  of  the  corpora- 
tion, and  to  credit  the  amount  thereof  to- 
appellants. 

We  concur:  Van  Dyke,  J.;  Henahaw^ 
J.;  Garoutte,  J. 

Harrison,  J.,  dissenting: 

The  plaintiffs  bring  this  action  as  stock-  . 
holders  in  the  Bitumen  Consolidated  Min- 
ing Company,  a  corporation,  one  of  the  de- 
fendants, to  recover  from  the  other  defend- 
ants, for  the  benefit  of  the  said  corporation, 
certain  moneys  alleged  to  have  been  illegal- 
ly misapplied  and  withdrawn  by  them  front 
the  corporate  funds  of  said  corporation 
while  acting  as  its  directors.  Judgment 
was  render^  against  the  defendants,  and 
they  have  appealed. 

The  defendant  corporation  was  organized, 
under  the  laws  of  this  state,  in  1891,  with 
a  board  of  six  directors,  and  a  capital  stock 
of  $300,000,  divided  into  3,000  shares.  The 
defendants  Fairchild,  Walrath,  and  Ferine 
were  directors  of  the  corporation  from  its 
organization  until  the  time  of  the  commence- 
ment of  this  action  (July  21,  1893).  The 
defendant  Miles  was  elected  a  director  No- 
vember 1,  1892,  and  thereafter  acted  as  such 
director.  The  other  two  directors  were  the 
plaintiffs  Bassett  and  Swift.  The  by-laws 
of  the  corporation  were  adopted  at  the  time 
of  its  organization,  in  1891,  and  provide  as- 
f  ollows : 

"The  officers  shall  be  a  president,  vice 
president,  secretary,  and  treasurer,  which 
officers  shall  be  elected  by,  and  hold  office 
during  the  pleasure  of,  the  board  of  direct- 
ors. The  vice  president  shall  be  the  man- 
ager of  the  corporation.  The  compensation 
and  tenure  of  office  of  all  officers  of  the  cor- 
poration (other  than  directors)  shall  be- 
fixed  and  determined  by  the  board  of  direct- 
ors." 

"The  board  of  directors  shall  at  their  first 
regular  meeting  elect  one  of  their  number 
to  act  as  president;  and,  if  at  any  time 
the  president  shall  be  unable  to  act,  the  vice 

S resident  shall  take  his  place  and  perform 
is  duties;  and,  if  the  vice  president  from 
any  cause  shall  be  unable  to  act.  they  shall 
appoint  some  other  member  of  the  board  to 
do  so,  in  whom  shall  be  vested  for  the  time- 
being  all  the  duties  and  functions  of  his  of- 
fice.'^ 

"The  vice  president,  in  addition  to  the  du- 
ties imposed  upon  him  in  article  7  (that  is, 
when  acting  in  place  of  the  president),  shall 
be  the  manager  of  the  corporation,  and  shall 
perform  such  duties  as  may  be  prescribed 
from  time  to  time  by  the  boejrd  of  di- 
rectors." 

At  the  organization  of  the  corporation, 
Walrath  was  elected  president,  Fairchild 
vice  president  and  manager,  and  Ferine 
treasurer,  of  the  corporation,  and  they  con- 
tinued to  hold  those  offices  until  the  com- 
mencement of  the  action. 

The  court  rendered  its  judgment  against 
the  appellants  upon  its  findings,  as  facts 
in  the  case,  that  they  had  mismanaged  and 
illegally  applied  the  funds  of  the  corpora-^ 
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tion  in  the  following  particulars : .  In  pay- 
ing to  the  defendant  Fairchild  the  sum  of 
^6,476  for  services  rendered  by  him  as  man- 
ager of  the  corporation  prior  to  Novem- 
ber 9,  1892;  in  paying  $1,888.05  for  the  ex- 
penses  of  certain  litigation  for  the  blenefit 
of  the  defendants  Fairchild  and  Walrath, 
and  in  which  the  said  corporation  had  no 
interest;  in  paying  $332.25  for  the  enter- 
tainment of  certain  San  Francisco  super- 
visors at  a  clam  bake  in  San  Luis  Obispo 
county.  The  court  finds  that  during  all  the 
time  covered  by  these  transactions  the  cor- 
poration was  under  the  control  and  manage- 
ment of  the  four  defendant  directors^  and 
that  the  aforesaid  payments  were  made 
tmder  their  direction,  and  that  the  plaintiffs 
Bassett  and  Swift  protested  and  objected  to 
the  said  payments,  and  at  no  time  ratified 
OT  sanctioned  the  same.  The  payment  of 
these  sums  of  money  out  of  the  corporate 
funds,  under  the  direction  of  the  defendants, 
is  not  controverted,  but. they  contend  that 
they  had  authority  to  make  them. 

The  facts  connected  with  the  payment  of 
the  money  to  Fairchild  are  as  follows:  As 
before  stated,  Fairchild  was  elected  vice 
president  at  the  organization  of  the  corpo- 
ration, and  by  virtue  thereof  acted  as  its 
manager  under  the  provision  of  the  afore- 
said by-law,  and  rendered  various  services 
to  the  corporation.  It  was  provided  in  the 
•by-laws  that  the  funds  of  the  corporation 
should  be  deposited  in  bank,  and  should  be 
paid  out  only  by  the  check  or  order  of  the 
president,  countersigned  by  the  secretary. 
October  11,  1892,  Walrath,  with  the  consent 
of  the  defendant  Ferine,  withdrew  from  the 
funds  of  the  corporation  $3,600,  in  disr^ard 
<ii  this  provision  of  the  liy-law,  and  without 
having  the  check  therefor  countersigned  by 
the  secretary,  and  paid  the  same  to  Fair- 
child  for  services  rendered  by  him  as  vice 
president  and  manager.  November  9,  1892, 
the  defendants  Walrath,  Fairchild,  Ferine, 
and  Miles  held  a  meeting  of  the  directors, — 
the  other  directors,  Bassett  and  Swift, 
plaintiffs  herein,  not  being  present, — and 
•eaused  the  following  resolution  to  be  entered 
upon  their  records:  "Whereas,  J.  A.  Fair- 
-ehild  has  been  in  the  employ  of  the  Bitumen 
Consolidated  Mining  Company  since  its  or- 
^nization  as  its  managing  agent  and  man- 
ager; and  whereas,  he  has  been  paid  by  au- 
thority of  the  president  thirty-six  hundred 
•dollars  on  account  of  the  services  rendered 
for  the  company:  Therefore  be  it  resolved, 
that  the  acts  of  said  president  in  advanc- 
ing and  paying  the  said  J.  A.  Fairchild  said 
sum  of  thirty-six  hundred  dollar.^  on  account 
of  his  services  be,  and  the  same  is  hereby, 
approved,  ratified,  and  confirmed."  At  the 
same  meeting  they  also  caused  the  following 
resolution  to  be  spread  upon  their  minutes: 
"Whereas,  J.  A.  Fairchild  was,  on  Septem- 
ber 1,  1891,  duly  elected  by  this  board  of 
directors  vice  president  and  general  man- 
ager of  this  company,  and  has  continued  to 
act  as  such  general  manager,  and  no  salary 
for  the  services  has  been  fixed:  Now,  be 
it  resolved,  that  the  salary  of  J.  A.  Fair- 
-child,  as  general  manager  of  this  company, 
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be,  and  the  same  is  her^y,  fixed  at  the 
monthly  salary  of  two  hundred  dollars  per 
month  from  November  1,  1891,  to  April  1, 
1892,  and  that  thereafter,  to  wit,  from  the 
1st  day  of  April,  1892,  he  shall  receive  as 
general  manager  of  this  company  a  salary 
of  seven  hundred  and  fifty  dollars  per 
month,  and  remain  the  same  until  changed 
by  the  board  of  directors." 

These  resolutions  were  adopted  by  the 
votes  of  Walrath,  Ferine,  and  Miles.  Fair- 
child,  although  present,  did  not  vote  upon 
the  adoption  of  either  of  them.  Under  this 
resolution  there  was  paid  to  Fairchild,  as 
and  for  his  salary  for  services  rendered 
prior  to  November  9th,  the  sum  of  $2,875. 
aside  from  the  sum  of  $3,600  which  had  al- 
ready been  paid  to  him  by  Walrath.  At  a 
general  meeting  of  the  stockholders  held 
January  9,  1893,  at  which  there  were  pres- 
ent the  holders  of  2,510  shares  of  stock, 
a  resolution  was  adopted  "that  all  the  acts 
of  the  board  of  directors  of  this  company  for 
the  past  year  be  approved  and  ratified." 
1,510  votes  were  cast  in  favor  of  the  reso- 
lution, and  1,000  votes  against  it.  The 
plaintiff  Swift  voted  1,000  shares  against 
its  adoption,  and,  of  those  voting  in  its 
favor,  the  defendant  Fairchild  represented 
500  shares,  Ferine  represented  483  shares, 
Walrath  500  shares,  and  Miles  10  shares. 

1.  Tliat  the  action  of  Walrath,  in  with- 
drawing $3,600  and  paying  it  to  Fairchild 
without  any  authority  from  the  board  of  di- 
rectors, and  in  disregard  of  the  by-laws  of 
the  corporation,  was  a  violation  of  his  duty 
as  director,  as  was  also  the  act  of  Ferine 
in  consenting  thereto,  and  of  Fairchild  in 
receiving  the  money,  is  not  open  to  question, 
and  has  not  been  contended  for  by  the  ap- 
pellants. No  validity  was  imparted  to  this 
act  by  the  resolution  adopted  at  the  meeting 
of  November  9th.  At  that  meeting  there 
were  present  only  four  directors,  and  Fair- 
child  was  one  of  this  number.  Although  he 
abstained  from  voting,  there  was  not  a  com- 
petent majority  of  the  board  at  that  meet- 
ing to  bind  the  corporation.  The  resolution 
then  adopted  ratifj'ing  the  act  of  W^alrath 
in  making  the  payment  was  not,  therefore, 
valid  as  a  corporate  act,  and  the  resolution 
purporting  to  fix  the  salary  of  Fairchild 
was  equally  invalid  for  the  purpose  of  cre- 
ating any  obligation  against  the  corpora- 
tion. Curtin  v.  Salmon  River  Hydraulic 
Gold  Min,  d  Ditch  Co,  130  Cal.  345,  62  Pac. 
652.  Neither  is  the  position  of  the  defend- 
ants foitifiwi,  nor  did  they  receive  any  im- 
munity from  their  acts,  by  reason  of  the 
vote  of  the  stockholders  in  January,  1893, 
purporting  to  ratify  the  acts  of  the  direct- 
ors during  the  previous  year.  The  resolu- 
tion of  November  9th,  as  we  have  seen,  did 
not  constitute  an  act  of  the  "board"  of  di- 
rectors, and,  consequently,  could  not  be  af- 
fected by  this  resolution  of  the  stockholders. 
Moreover,  it  was  not  in  the  power  of  a  ma- 
jority of  the  stockholders  to  vote  to  them- 
selves or  to  one  of  their  number  the  funds 
of  the  corporation  against  the  protest  and 
objection  of  the  minority.  A  majority  of 
the  body  of  stockholders  has  no  ])ower  to 
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▼ote  away  the  funds  of  the  corporation  for 
an  illegal  purpose,  or  to  make  a  gift  of  its 
iunds,  against  the  will  of  the  minority.  If 
4;he  claim  of  Fairchild  for  his  services  was 
not  a  l^al  charge  against  the  corporation, 
«  majority  of  the  stockholders  could  not  au- 
thorize its  payment,  and  their  ratification 
of  an  unauthorized  payment  hy  the  direct- 
ors would  add  no  strength  to  the  act  of  the 
-directors  in  making  such  payment.  The 
•stockholders  had  no  authority  to  determine 
what  should  have  been  the  salary  of  the 
manager.  Both  by  the  statute  (Civil  Code, 
%  305)  and  by  the  by-law  above  quoted  this 
Authority  was  conferred  upon  the  board  of 
directors,  and  could  not  be  exercised  by  the 
stockholders.  See  (^aahvnler  v.  Willis,  33 
Cal.  11,  91  Am.  Dec.  607. 

2.  It  is  contended,  however,  by  the  appel- 
lants that  the  services  rendered  by  Fair- 
child  constituted  a  valid  claim  against  the 
corporation,  which  could  have  been  enforced 
l>y  him,  and  that  they  were  therefore  jus- 
tified in  paying  this  claim.  This  proposi- 
tion is  rested  upon  their  contention  that  his 
services  as  manager  were  of  great  value  to 
the  corporation,  and  were  of  an  extraordi- 
nary character,  and  not  within  the  scope 
of  his  duties  as  a  director  or  officer.  The 
by-laws  herein  provide  that  the  compensa- 
tion of  all  of  the  officers  of  the  corporation 
shall  be  fixed  and  determined  by  the  board 
of  directors,  and  the  court  finds  that  the 
board  of  directors  did  not,  prior  to  Novem- 
ber 9,  1892,  adopt  any  resolution  fixing  or 
determining  the  compensation  for  any  serv- 
ices that  might  be  rendered  by  Fairchild, 
and  that  there  was  no  contract  or  agree- 
ment between  them,  at  any  time  prior  to 
November  9th,  with  reference  to  his  salary, 
or  to  the  compensation  to  be  paid  for  his 
services,  and  "that  he  acted  as  such  manager 
■and  vice  president  without  any  contract  re- 
specting such  salary." 

The  rule  is  well  settled  that  in  the 
absence  of  any  provision,  agreement,  or  reso- 
lution on  the  part  of  the  corporation  fixing 
a  salary  or  compensation  for  its  directors, 
who  are  also  officers,  they  are  not  entitled 
to  any  compensation  for  services  rendered 
'by  them  as  such  officers  or  directors.  Smith 
▼.  Putnam,  61  N.  H.  632 ;  Saicyer  v.  Ponw- 
•era'  Bank,  6  Allen,  207 ;  Matix  Fen-y  Cfravel 
Road  Co,  V.  Branegan,  40  Ind.  361;  Ellis 
▼.  Ward,  137  111.  509,  25  N.  E.  530;  Kil- 
Patrick  v.  Penrose  Ferry  Bridge  Co.  49  Pa. 
118,  88  Am.  Dec.  497;  Kelsey  v.  Sargent, 
40  Hun,  150;  Metropolitan  Elev,  R.  Go,  v. 
Kneeland,  120  N.  Y.  134,  8  L.  R.  A.  253, 
24  N.  E.  381 ;  Pew  v.  First  Nat.  Bank,  130 
Mass.  391 ;  Pierce,  Railroads,  31 ;  Wicker- 
sham  V.  Crittenden,  93  Cal.  17,  28  Pac.  788. 
In  McCarthy  v.  Mount  Tecarte  Land  d 
Water  Co.  Ill  Cal.  337,  43  Pac.  956,  this 
oourt  said:  "As  the  respondent  was  a 
stockholder  and  director  of  the  corporation, 
*he  was  not  entitled  to  compensation  for 
services  rendered  by  him  for  it,  no  matter 
under  what  name  or  official  position,  unless 
there  was  some  kind  of  a  contract  for  such 
•compensation."  The  interest  of  the  direct- 
ors in  the  subject-matter  of  the  trust,  and 
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the  advantages  to  be  derived  from  their  in- 
dividual supervision  of  a  corporation,  are 
deemed  to  be  a  sufficient  consideration  for 
assuming  the  position,  and  authorize  the 
presumption  that  they  undertook  to  perform 
its  duties  without  the  acceptance  of  compen- 
sation. Such  presumption  can  be  overcome 
only  by  an  agreement  or  resolution  on  the 
part  of  the  corporation  to  the  contrary  be- 
fore the  services  are  rendered.  This  is  but 
the  application  of  the  general  rule  as  to  the 
compensation  of  trustees.  ■  A  trustee 
cannot  by  his  own  act,  while  executing  the 
duties  of  his  trust,  or  by  the  performance 
of  the  duties  assumed  by  him  therefor, 
create  an  obligation  against  his  beneficiary. 
By  accepting  the  trust  he  assumes  to  act 
for  the  benefit  of  his  beneficiary,  and  to 
perform  gratuitously  all  the  services  neces- 
sary therefor.  If  the  particular  duties  of 
his  office  are  not  defined,  whatever  services 
he  may  valuntarily  render  will  be  presumed 
to  have  been  within  his  contemplation  when 
he  entered  upon  the  trust,  and  he  has  no 
right  of  recovery  for  any  services  required 
of  him  in  the  exercise  of  the  trust  which  may 
be  referable  thereto,  and  for- which  no  com- 
pensation has  been  fixed.  This  rule  has  been 
applied  where  one  of  a  board  of  directors 
was  appointed  treasurer,  and  performed  the 
duties  of  that  offioe  {Holder  v.  Lafayette 
B.  d  M.  R.  Co.  71  III.  106,  22  Am.  Rep. 
89)  ;  where  the  president  of  a  bank  was  ap- 
pointed superintendent  of  the  repairs  of  the 
bank  building  {Pew  v.  First  Nat.  Bank,  130 
Mass.  391)  ;  where  the  vice  president  of  a 
corporation  was  also  appointed  its  general 
superintendent  {Besch  v.  Western  Car- 
riage Mfg.  Co.  36  Mo.  App.  333) ;  where  the 
president  of  a  corporation  was  appointed 
its  manager  {Rose  v.  Eclipse  Oarhonaiing 
Co.  60  Mo.  App.  28). 

In  the  cases  dted  in  the  opinion  of  Mr. 
Justice  McFarland,  where  the  right  to  com- 
pensation for  services  was  upheld,  this  right 
was  based  upon  the  ground  that  the  services 
were  outside  of  the  functions  of  a  director, 
and  had  been  rendered  either  in  some  minis- 
terial or  executive  capacity, — such  as  sec- 
retary or  treasurer  of  the  corporation,  or 
as  superintendent  or  manager  of  its  works,— 
to  which  he  had  been  appointed  by  the  other 
members  of  the  board,  or  had  been  rendered 
under  a  similar  appointment  or  authority 
in  matters  entirely  distinct  from  the  man- 
agement of  the  corporate  affairs,  as  in  the 
case  of  an  attorney  at  law  or  agent,  whose 
functions  were  such  as  could  be  delegated 
by  the  board  of  directors  to  a  person  not 
a  member  of  the  corporation.  In  the  Fitz- 
gerald  Case  the  court  bases  its  ruling  upon 
the  fact  that  "the  character  of  all  these 
services  [rendered  by  him]  placed  them  out- 
side of  official  duties  proper."  A  portion 
of  the  claim  for  these  services,  as  stated  by 
the  court,  was  for  the  expense  and  trouble 
in  procuring  money  for  the  company  while 
acting  OS  its  treasurer.  In  its  instructions 
to  the  jury,  the  circuit  court  had  said  that 
"if  Fitzgerald  .  .  .  acted  as  superintendent, 
treasurer,  or  general  manager  of  said  com- 
pany,  and    transacted   the   usual   business 
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that  devolves  upon  such  officer/'  etc.,  he 
would  be  entitled  to  recover.  In  commenting 
upon  this  instruction  the  supreme  court  con- 
cedes that  the  reference  therein  to  the 
"treasurer"  was  erroneous,  but  that  the 
error  was  unimportant,  saying  in  its  opinion 
immediately  following  that  portion  which 
is  quoted  by  Mr.  Justice  McFarland:  "The 
reference  to  the  treasurer,  as  made  in  one 
clause  of  the  charge,  even  though  inaccu- 
rate, was  not  of  sufficient  moment  to  require 
a  reversal  of  the  judgment."  In  none  of 
these  cases  does  it  appear  that  the  services 
for  which  the  director  was  held  entitled  to 
compensation  were  rendered  by  him  by  vir- 
tue of  his  office,  or  that  they  were  rendered 
in  exercise  of  the  official  duties  which  he  had 
assumed  by  virtue  of  his  position  as  direct- 
or. 

In  the  present  case  Fairchild  did  not  hold 
the  position  of  manager  by  reason  of  any 
special  appointment  to  that  office  by  the 
board  of  directors.  He  was  manager  only 
by  virtue  of  his  position  as  vice  president, 
and  whatever  service  he  performed  as  man- 
ager was  by  virtue  of  this  position.  The 
by-laws  declare:  "The  vice  president  shall 
be  the  manager  of  the  corporation,  and  shall 
perform  such  duties  as  may  be  prescribed 
from  time  to  time  by  the  board  of  directors." 
His  election  as  vice  president  made  him  ipso 
facto  manager,  and  his  acceptance  of  the 
office  carried  with  it  an  obligation  on  his 
part  to  perform  all  the  duties  required  of 
the  manager.  It  does  not  appear  that  any 
duties  were  imposed  upon  him  or  prescribed 
for  him  by  the  board  of  directors,  after  he 
was  elected  a  director,  other  than  those 
which  existed  by  virtue  of  the  by-laws,  and 
the  court  finds  that  all  of  the  services  ren- 
dered by  him  prior  to  November  9,  1892, 
"were  rendered  within  the  functions  of  vice 
president  and  manager  of  said  corporation 
and  director  thereof."  These  findings  of 
fact  are  fully  sustained  by  the  evidence,  and 
upon  these  facts  the  court  has  no  alterna- 
tive than  to  hold  that  he  was  not  entitled 
to  any  compensation  or  salary  for  any  of 
the  services  rendered  by  him  as  vice  presi- 
dent or  as  manager  during  this  period,  and 
that  the  appellants  should  restore  to  the  cor- 
poration the  money  that  had  been  with- 
drawn for  the  payment  of  the  services. 

This  liability  does  not  depend  upon  any 
proof  or  finding  of  negligence  or  fraud  on 
the  part  of  the  defendants,  or  upon  the  ex- 
tent or  value  of  Fairchild 's  services.  The 
defendants  may  have  acted  in  the  utmost 
good  faith  in  making  the  payment,  and  the 
corporation  may  have  derived  great  benefit 
from  his  services,  but,  as  the  law  forbids 
him  from  receiving  any  compensation  there- 
for, they  were  not  authorized  to  make  the 
payment,  and  the  legal  obligation  exists  up- 
on them  to  restore  the  money  so  with- 
drawn. 

The  rule  invoked  by  the  appellants  that 
the  law  implies  an  agreement  for  compen- 
sation when  one  receives  valuable  services 
from  another  has  no  application  in  the  case 
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of  services  rendered  to  a  corporation  by  one 
of  its  officers  or  directors.  The  mere  fact 
that  a  director  has  rendered  valuable  serv- 
ices to  the  corporation  does  not  create  aa 
implied  promise  on  the  part  of  the  corpora- 
tion to  pay  him  therefor.  The  presump- 
tion in  such  case  that  the  services  were  ren- 
dered gratuitously  can  be  overcome  only  by 
showing  an  agreement  for  such  compensa- 
tion before  the  services  were  rendered,  or 
that  the  services  were  distinct  from  those 
which  pertain  to  the  office,  and  the  burden 
of  making  this  showing  is  upon  the  claim- 
ant. The  absence  of  an  agreement  that  he 
should  not  be  compensated  therefor  is  not 
enough.  It  must  be  affirmatively  shown 
that  an  agreement  for  compensation  was 
made  before  the  services  were  rendered. 

The  finding  of  the  court  that  "no  con- 
tract" respecting  his  salary  was  made  be- 
fore the  9th  of  November  includes  an  im- 
plied, as  well  as  an  express,  contract,  and 
its  findings  that  the  services  rendered  were 
within  his  functions  as  vice  president  and 
manager  preclude  any  implied  promise  to 
pay  therefor.  There  could  be  no  implied 
assumpsit  for  services  which  the  law  pre- 
sumes he  had  agreed  to  render  gratuitous- 
ly. There  were  no  duties  imposed  upon  him 
after  he  was  elected  director  of  the  corpo- 
ration other  than  existed  by  virtue  of  the 
by-laws.  Whatever  services' he  rendered  to 
the  corporation  were  performed  at  his  own 
suggestion,  and  without  any  direction  from 
the  board  of  directors,  and  it  must  be  held 
that  they  were  performed  gratuitously,  and 
without  any  expectation  of  compensation. 

The  appellants  have  not  presented  in  their 
brief  any  argument  against  the  correctness 
of  the  judgment  to  the  extent  that  it  de- 
clares them  liable  for  the  moneys  paid  for 
the  expenses  of  the  litigation  which  affected 
only  Fairchild  and  Walrath,  and  the  find- 
ings of  the  court  in  that  respect  are  fully 
sustained  by  the  evidence.  The  payment  out 
of  the  corporate  funds  for  the  entertainment 
of  the  supervisors  at  a  clam  bake  was  un- 
authorized, even  if  it  could  be  shown  that 
the  corporation  had  derived  a  benefit  there- 
by. Whether  such  benefit  was  derived  must, 
however,  rest  very  materially  in  conjecture. 

The  objection  that  after  the  case  had  been 
tried  and  submitted  to  the  court  for  its  de- 
cision, and  it  had  given  directions  for  a  judg- 
ment in  favor  of  the  plaintiffs  in  the  sum 
of  $1,888.05,  the  court  improperly  allowed 
certain  amendments  to  the  complaint,  and 
ordered  that  they  be  considered  as  denied, 
and  thereafter  proceeded  to  render  the  judg- 
ment herein  without  again  submitting  the 
cause,  cannot  be  considered.  There  is  no 
bill  of  exceptions  in  the  record,  and,  in  the 
absence  of  any  showing  of  the  circumstan- 
ces under  which  these  acts  and  directions 
of  the  court  were  made,  it  cannot  be  as- 
sumed that  any  error  was  committed  there- 
in. The  judgment  and  order  should  be  af- 
firmed. 

We  concur :     Beatty,  Ch,  J. ;  Temple,  J. 
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GEORGIA  SUPREME  COURT. 


Jane  WRIGHT  ei  al.,  Plffs.  in  Err., 

V. 

tiOIJ.yWOOD     CEMETERY     CORPORA- 
TION et  al. 

(112  Ga.  884.) 

^1.  Tbe  rlflrlit  of  sepvltiire  In  a  ariTen 
cemetery  lot  exlated  as  to  a  decedent  whose 
deceased  parent  was,  while  in  life,  the  owner 
thereof,  and  who,  as  heir  at  law  of  that 
parent.  Inherited  an  undivided  interest  In  the 
•lot. 

S.  A  srandmotlieryTrltl&Trl&omaflrrand- 
elilld  bavlusr  no  llvlnar  parent  resided 
at  the  time  of  such  grandchild's  death,  had 
the  legal  right  to  cause  the  body  to  be  burled 
tn  a  lot  wherein  there  was,  relatively  to  the 
decedent,  a  lawful  right  of  sepulture. 

S.  A  brother  of  the  decedent,  though  a 
minor,  had  the  right  to  participate  with  the 
grandmother  In   causing  such  burial   to    be 

*     made. 

•4.  An  nnlavrfnl  and  nnvrarranted  In- 
terference MTlfh  the  exercise  of  anch 
rlsht  of  harlal  was  a  tort,  which  gave  to 
the  grandmother  and  brother  a  cause  of  ac- 
tion against  the  wrongdoer,  and  they  were 
entitled  to  maintain  the  same  without  Joining 
with  themselves  as  a  party  plaintiff  a  non- 
resident sister  of  the  decedent,  who  was  not 
present  when  the  attempt  to  bury  the  remains 
was  made. 

ft.  In  a  anlt  for  an  nnlawfnl  and  un- 
warranted Interference  with  the  exer- 
cise of  such  a  right  of  burial,  if  the  injury 
Inflicted  upon  the  plaintiffs  was  wanton  and 
malicious,  or  the  result  of  gross  negligence, 
or  a  reckless  disregard  of  the  rights  of  others, 
equivalent  to  an  intentional  violation  of  them, 
exemplary  damages  may  be  awarded,  in  es- 
timating which  the  Injury  to  the  natural 
feelings  of  the  plaintiffs  may  be  taken  into 
consideration. 

^.  \%'^hen  upon  the  hearlnar  of  a  de- 
murrer to  a  petition,  the  court  passed 
an  order  in  effect  striking  a  portion  there- 
of, and  limiting  the  plaintlfTs  right  of  recov- 
ery to  specified  items,  their  right  to  except 
to  such  order  was  not  lost  because  they  con- 
sented to  so  much  of  a  verdict  which  the  court 
directed  In  their  favor  as  related  to  the 
amount  they  were  entitled  to  recover  upon 
such  items. 

(March   1,   1901.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor 
of  defendants  In  an  action  brought  to  re- 
cover damages  for  alleged  wron^ul  exclu- 
fiion  of  plaintiffs  from  the  use  of  a  cemetery 
lot.    Reversed, 

The  facts  are  stated  in  the  opinion. 
Messrs.  Beiuaett  J.  Gonyera  and  Lav- 
ender R.  Bay  for  plaintiffs  in  error. 

•Headnotes  by  Fish,  J. 


Messi's.  Arnold  A  Arnold,  for  defend- 
ants in  error: 

When  Annie  Carlton,  the  original  owner 
of  the  cemetery  lot,  died,  the  title  vested 
in  her  three  heirs  at  law,  Ludie,  James,  and 
Isabella,  as  tenants  in  common.  Neither 
could  exclude  the  others  from  any  portion 
of  it  without  their  consent. 

A  burial  lot  is  occupied  by  burial. 

Jaoohus  V.  Congregation  of  Children  of 
Israel,  107  Ga.  618,  33  S.  E.  853. 

In  any  view  of  the  case  it  required  at 
least  the  consent  of  all  the  defendants  as 
tenants  in  common  for  any  particular  part 
of  this  burial  lot  to  be  appropriated  by  the 
burial  of  a  body  therein. 

No  tenant  in  common  can,  to  the  exclu- 
sion of  the  other  tenants,  occupy  any  part 
of  the  common  premises  without  consent. 

In  order  for  Ludie  Carlton  to  be  entitled 
to  burial  in  this  lot,  because  of  her  undi- 
vided interest,  her  estate  should  either  have 
had  the  consent  of  the  other  tenants  in  com- 
mon, or  there  should  have  been  a  partition 
(^  the  burial  lot,  and  the  body  should  have 
been  interred  in  that  portion  of  the  lot  par- 
titioned off  to  the  estate  of  the  deceased. 

As  the  declaration  stands,  it  seeks  to  re- 
cover damages  for  the  invasion  of  the  rights 
of  a  person  not  before  the  court. 

ilfr.  H.  H.  Dean  also  for  defendants  in 


Fiali,  J.,  delivered  the  opinion  of  the 
court: 

Jane  Wright,  and  James  Carlton,  a 
minor,  who  sued  by  his  next  friend,  Jane 
Wright,  brought  suit  against  the  Hollywood 
Cemetery  Corporation  and  C.M.Curran.  The 
petition  made  substantially  the  following 
case:  On  the  11th  of  February,  1893,  Annie 
Carlton  purchased  of  the  Hollywood  Ceme- 
tery Company  a  certain  described  lot  in 
Hollywood  Cemetery,  "for  a  burial  place  for 
herself,  her  children,  and  the  members  of 
her  family,  and  received  a  deed  of  convey- 
ance to  the  same."  She  died  in  December, 
1894,  and  her  body  was  buried  in  said  lot. 
In  December,  1897,  the  Hollywood  Cemetery 
Corporation  purchased  "the  land  and  lots 
in  said  cemetery  belonging  to  said  Holly- 
wood Cemetery  Co.  on  November  3,  1897, 
and  which  had  not  been  previously  sold  by" 
the  latter  company ;  "and  at  once  assumed 
the  control  of  said  cemetery,  the  care  of  the 
same,  and  assumed  to  itself  the  privileges 
and  right  to  dig  the  graves  for  all  bodies 
to  be  buried  therein,  and  charge  for  the 
same."  The  defendant  Curran  is  a  stock- 
holder in  the  defendant  company,  the  owner 
of  lots  in  the  cemetery,  and  was,  at  the  time 
of  the  wrongful  acts  complained  of,  "acting 


NoTB. — For  rights  and  duties  in  regard  to 
dl^osal  and  burial  of  corpse,  see  other  cases 
In  this  series  as  follows:  Larson  v.  Chase 
(Minn.)  14  L.  R.  A.  83,  and  note;  Hackett  v. 
Hackett  (R.  I.)  19  L.  R.  A.  558;  Choppln  v. 
Dauphin  (La.)  33  L.  R.  A.  133 ;  Thompson  v. 
Deeds  (Iowa)  35  L.  R.  A.  56;  O'Donnell  v. 
52  L.  R.  A. 


Slack   (Cai.)   43  L.  R.  A.  888;  and  Keyes  v. 
Konkel  (Mich.)  44  L.  R.  A.  242. 

As  to  right  to  recover  damages  for  Injury 
to  feelings  because  of  interference  with  funeral, 
see  also  Gatzow  v.  Buening  (Wis.)  49  L.  R.  A. 
475. 
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agent  for  said  corporation."  Upon  the  death 
of  Annie  Carlton,  the  title  to  the  lot  in  the 
cemetery  which  she  had  purchased  vested 
in  her  children,  Ludie  Carlton,  James  Carl- 
ton, and  Isabella  Carlton  Doyle.  After  the 
death  of  their  mother,  Ludie  and  James 
Carlton  made  their  home  with  the  plaintiff 
Mrs.  Jane  Wright,  their  grandmother,  and 
the  mother  of  Annie  Carlton.  Ludie  Carlton 
died  on  the  30th  of  March,  1808,  at  the  home 
of  Mrs.  Jane  Wright,  in  the  city  of  Atlanta, 
Georgia.  "By  reason  of  the  near  relation- 
ship, and  the  fact  that  she  resided  with 
.  .  .  petitioner  Mrs.  Jane  Wright  dur- 
ing life,  and  was  under  her  care  and  pro- 
tection, .  .  .  petitioners  became  enti- 
tled to  the  possession  of  the  body  of  said 
Ludie  Carlton  for  the  purpose  of  interment, 
and  the  duty  and  responsibility  devolved 
upon  [them]  to  give  to  it  a  Christian 
burial."  On  the  3l8t  of  March,  1898,  peti- 
tioners notified  the  defendant  corporation  of 
the  death  of  said  Ludie  Carlton,  and  of  their 
purpose  to  bury  her  body  in  said  lot  by  the 
side  of  the  body  of  her  mother,  and  on  that 
day  contracted  with  the  defendant  corpora- 
tion *to  dig  and  prepare  the  grave  in  said 
lot/'  paying  in  advance  for  the  same.  "The 
Hollywood  Cemetery  Corporation  at  the 
time  well  knew  that  said  lot  had  been  pre- 
viously sold  to  said  Annie  Carlton,  that  her 
body  was  buried  in  the  same,  and  that  the 
title  to  said  lot  was  in  her  children,  and  that 
.  .  .  petitioners  had  the  right  to  bury 
the  body  of  .  .  .  Ludie  Carlton  in  the 
said  lot."  On  April  1,  1898,  the  petitioners, 
with  the  corpse,  and  a  funeral  procession 
composed  of  friends  and  relatives,  proceed- 
ed from  their  home  to  said  cemetery,  a 
distance  of  about  6  miles.  On  arriving  at 
the  cemetery,  "defendants  wrongfully  re- 
fused to  allow  said  funeral  procession  to 
enter  said  cemetery,  and  rudely  and  heart- 
lessly notified  .  .  .  petitioners  that  the 
body  of  said  Ludie  Carlton  could  not  be 
buried  upon  said  lot,  although  the  grave 
had  been  prepared  to  receive  the  same." 
The  "petitioners,  being  greatly  grieved  and 
perplexed,  were  at  a  loss  to  know  what  to 
do  with  the  body  of  the  grandchild  and 
sister,  and  were  finally  forcSl  to  seek  out  a 
distant  burial  [place],  and  lay  said  body  in 
a  pauper's  grave,  among  strangers."  "By 
reason  of  said  wrongful  acts,  ...  pe- 
titioners were  greatly  pained  and  mortified, 
their  feelings  hurt,  and  they  were  humili- 
ated in  the  presence  of  their  friends  and 
others."  The  petition  alleged  that,  by  rea- 
son of  these  wrongful  acts  of  the  defendants, 
the  plaintiffs  had  been  injured  and  damaged 
in  the  sum  of  $2,000,  and,  in  addition  there- 
to, set  out,  as  actual  damages  claimed,  cer- 
tain amounts  as  the  cost  of  digging  the 
grave,  cost  of  conveying  the  body  to  the 
cemetery,  and  for  time  lost  in  finding  an- 
other grave.  There  was  also  a  prayer  that 
the  defendants  be  permanently  enjoined 
from  interfering  with  or  preventing  the 
burial  of  the  body  of  Ludie  Carlton  upon 
the  lot  in  question,  or  the  burial  of  any  of 
the  heirs  at  law  of  Annie  Carlton  therein, 
or  the  bodies  of  any  other  persons  who  might 
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rightfully  be  buried  therein.  By  an  amend- 
ment, it  was  alleged  that,  at  the  time  tb« 
lot  was  purchased  by  Annie  Carlton,  the 
cemetery  was  laid  oflT  in  avenues,  driveways, 
and  walks,  and  the  lot  fronted  upon  one  of 
said  ways,  and  that  the  petitioners  and  the 
funeral  party  had  the  legal  right  to  pas» 
over  said  ways,  for  the  purpose  of  reaching 
said  lot,  and  burying  the  body  of  Ludie 
Carlton  therein,  and  that  the  defendants 
wrongfully  took  possession  of  the  entrance 
to  the  cemetery,  its  avenues,  driveways,  and 
walks,  and  refused  to  allow  petitioners  and 
denied  to  them  the  right  to  pass 
over  the  same  for  the  purpose  aforesaid. 
It  was  further  all^^d  that  on  the  31st  of 
March,  1898,  the  petitioners,  being  in  pos- 
session of  the  lot,  gave  to  the  defendants  au- 
thority to  enter  therein  for  the  purpose 
of  preparing  the  grave,  and  the  defendants, 
having  entered  the  lot  for  this  purpose, 
wron^ully  held  the  same,  and  refused  to 
allow  petitioners  and  denied  them  the  ri^ht 
to  enter  the  lot  for  the  purpose  of  burying 
the  body  of  Ludie  Carlton  therein,  but,  with 
a  show  of  force  and  without  authority  of 
law,  held  the  same  against  petitioners  until 
they  were  turned  away  from  their  family 
burying  ground.  It  was  also  alleged  that 
there  never  had  been  any  administration  upon 
the  estate  of  Annie  Carlton,  and  that  Isa- 
bella Carlton  Doyle  was  at  the  time  of  said 
wrongful  acts  a  nonresident,  was  not  present 
with  the  funeral  procession,  nor  then  a  resi- 
dent of  the  county. 

Each  of  the  defendants  demurred  to  the 
petition,  upon  the  grounds  (1)  that  it  con- 
tained no  grounds  for  relief,  legal  or  equita- 
ble; (2)  there  was  a  misjoinder  of  parties 
plaintiff;  (3)  the  plaintiffs  could  not  alone 
maintain  the  suit,  "there  being  a  nonjoind- 
er of  other  parties,  as  the  petition  discloses, 
equally  or  more  interested  than  petitioner:" 
(4)  "the  damages  sought  to  be  recovered 
are  not  recoverable,  because  too  remote  and 
contingent,  and  because  damages  for  pain 
and  suffering,  mental  anguish,  and  such 
items  as  are  sued  for  in  said  petition  are 
not  recoverable  in  this  action." 

Before  the  court  passed  upon  the  demur- 
rers, "the  plaintiffs  moved  to  make  Isabella 
Carlton  Doyle  a  party  plaintiff,  and,  to  that 
end,  presented  her  petition  in  the  following 
words:  'And  now  comes  Isabella  Carlton 
Doyle,  sister  and  next  of  kin  to  said  Ludie 
Carlton,  and  prays  to  be  made  a  party  plain- 
tiff in  said  suit.' "  This  motion  was  denied 
by  the  court. 

Upon  the  demurrers  the  court  rendered 
the  following  judgment:  "Upon  demurrer, 
this  suit  as  amended  is  dismissed,  except 
so  far  as  the  plaintiffs  seek  to  recover  the 
costs  of  digging  the  grave,  the  cost  of  con- 
veying the  body  to  the  cemetery,  and  the  lost 
time  in  finding  another  grave."  To  this^ 
judgment  the  plaintiffs  filed  exceptions 
penSewte  lite.  "On  the  trial,  the  jury,  by 
direction  of  the  court,  rendered  a  verdict 
.  .  .  in  favor  of  the  plaintiffs  for  $11.50^ 
besides  costs  and  witness  fees,  by  consent 
as  to  amount  and  costs.  The  defendants  con- 
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ttnted  to  direction  of  verdict,  without  any 
qualification  at  all." 

1.  Taking  the  allegations  of  the  petition 
to  be  true,  the  defendants  had  no  right  what- 
ever to  prevent  the  interment  of  the  remains 
of  Ludie  Carlton  in  the  lot  in  Holly- 
wood Cemetery  where  the  plaintiffs 
Bought  to  bury  them.  In  February, 
1803,  Annie  Carlton,  the  mother  of  Ludie 
Carlton,  purchased  this  lot  from  the  Holly- 
wood Cemetery  Company,  the  then  owner  of 
the  cemetery  grounds,  ''for  a  burial  place 
for  herself,  her  children,  and  the  members 
of  her  family,  and  received  a  deed  of  convey- 
ance to  the  same."  In  December,  1894,  she 
died,  and  her  body  was  buried  in  this  lot. 
Upon  her  death  the  title  to  the  same  de- 
scended to  her  children  as  her  heirs  at  law. 
Jacobus  V.  Congregation  of  Children  of 
Israel,  107  Ga.  518,  33  S.  E.  853.  Ludie 
Carlton,  at  the  time  of  her  death,  as  one 
of  these  heirs  at  law^  owned  an  undivided 
interest  in  this  lot,  and  the  right  of 
sepulture  therein.  Therefore  whoever  had 
the  right  to  bury  her  remains  had  the  right 
to  inter  them  in  this  lot. 

2.  Who  had  the  right  to  bury  this  dead 
body?  Somebody  had  the  right,  and  upon 
somebody  devolved  the  duty  of  properly  dis- 
posing of  it.  In  reference  to  the  disposition 
of  the  remains  of  the  dead,  in  all  civilized 
countries  the  law  has  a  due  regard  for  the 
public  health,  common  decency,  and  the  feel- 
ings and  sensibilities  of  the  relatives  and 
friends  of  the  deceased.  At  common  law,  a 
corpse  cannot  be  cast  out,  so  as  to  expose 
it  to  violation,  or  to  offend  the  feelings  or 
endanger  the  health  of  the  living,  but  must 
be  properly  interred,  and  the  hSSiy  must  be 
carried  to  the  place  of  interment  decently 
covered.  And  it  seems  that,  in  the  absence 
of  those  who  can  claim  the  right  by  rela- 
tionship, this  duty  devolves  upon  the  house- 
holder under  whose  roof  a  person  dies. 
Perley,  Mortuary  Law,  38;  Reg.  v.  Stewart, 
12  Ad.  &  El.  773.  Except  where  the  dece- 
dent leaves  a  husband  or  a  wife  surviving, 
the  right  to  properly  dispose  of  the  dead 
body  belongs  to  the  next  of  kin.  8  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  836;  Perley,  Mor- 
tuary Law,  33 ;  Re  Brick  Preshy,  Church,  4 
Bradf.  603,  note;  People  ex  rel.  Coppers  v. 
Bt,  Patrick's  Cathedral  Trustees,  58  How. 
Pr.  56;  ifc  Donn,  14  N.  Y.  Supp.  189;  Wyn- 
hoop,  V.  Wynkoop,  42  Pa.  293,  82  Am.  Dec. 
606.  The  next  of  kin  of  Ludie  Carlton  were 
her  sister,  Mrs.  Isabella  Carlton  Doyle,  and 
her  brother,  James  Carlton.  Mrs.  Doyle  was  a 
nonresident,  was  not  present  when  the  at- 
tempt was  made  to  bury  the  remains  of 
Ludie  Carlton  in  Hollywood  Cemetery,  nor 
was  she  then  in  Fulton  county,  where  the 
deceased  died,  and  where  this  cemetery  as 
located.  She  was  absent  from  the  scene  of 
action,  and  was  not  moving  in  the  matter. 
The  nearest  of  kin  upon  the  scene  was 
James  Carlton,  who  was  a  minor.  Ludie 
Carlton,  the  decedent,  and  James  Carlton, 
had  been  since  the  death  of  their  mother 
in  1894,  and  up  to  the  death  of  Ludie  in 
1898,  living  with  Mrs.  Wright,  their  grand- 
mother. Mrs.  Wright  took  the  place  of 
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their  dead  mother,  and  they  were  under  her 
care  and  protection.  Under  these  circum- 
stances, we  think  both  the  right  and  the  duty 
of  giving  to  the  remains  of  Ludie  Carlton  a 
decent  Christian  burial  devolved  upon  Mrs. 
Wright.  In  People  ex  rel.  Coppers  v.  St. 
Patrick's  Cathedral  Trustees,  68  How.  Pr. 
66,  there  w^as  a  proceeding  by  mandamus  in- 
stitutecl  by  three  brothers,  who  were  the 
nearest  of  kin  to  one  Dennis  Coppers,  de- 
ceased, with  the  exception  of  two  children 
of  the  ages  of  nine  and  thirteen  years,  re- 
spectively, to  compel  the  interment  by  the 
respondents  of  the  body  of  the  deceased  in 
Calvary  Cemetery,  in  a  lot  purchased  by 
him,  and  in  which  he,  in  his  will,  directed 
that  his  bodv  should  be  buried.  It  was 
held  that  as  there  were  no  executors  qualified 
to  act,  and  no  children  of  Dennis  Coppers  of 
sufficiently  mature  years  to  determine  what 
should  be  done,  his  three  brothers,  as  the 
next  of  kin  of  full  age,  had  the  right  to  act 
in  the  premises,  and  to  compel  the  inter- 
ment of  the  remains  of  their  brother  in  the 
lot  in  question.  Westbrook,  J.,  in  delivering 
the  opinion  said:  "Is  the  law  so  inhuman 
as  to  declare  that  these  brothers,  who  are 
the  nearest  of  kin  to  the  deceased,  who  are 
of  the  age  of  discretion,  have  no  standing  in 
court  to  effect  their  pious  and  loving  intent? 
No  attempt  will  be  made  to  dispute  the 
proposition  of  the  learned  counsel  for  the 
defendants  that  the  relators  and  plaintiffs 
are  not  'the  next  of  kin,'  for,  as  the  deceased 
left  children,  they  could  not  be;  but  the  ad- 
mission of  that  proposition  does  not  admit 
the  conclusion  for  w^hich  they  contend.  As 
the  next  of  kin  of  full  age,  the  plaintiffs  and 
relators,  in  view  of  the  helplessness  and  in- 
fancy of  the  children  of  the  dead  brother, 
owed  to  that  stricken  family  the  moral  duty 
at  least,  and,  perhaps,  the  legal  one,  of  su- 
perintending the  burial  of  the  remains.  If 
that  duty  was  not  one  which  the  law  would 
compel,  it  will  at  least  respect  when  it  is 
voluntarily  assumed,  and  it  will  not  close 
the  doors  of  its  courts  to  those  who  are  sedc- 
ing  to  have  that  done  which  humanity 
warmly  commends."  The  English  case  of 
Jenkins  v.  Tucker,  1  H.  Bl.  90,  decided  in 
1788,  recognized  the  right  of  a  father, 
whose  daughter  died  in  England  while  her 
husband  was  absent  in  Jamaica,  to  provide 
for  and  direct  the  burial  of  the  remains,  al- 
though he,  in  the  language  of  Lord  Lough- 
borough, "acted  in  the  discharge  of  a  duty 
which  the  defendant  [husband]  was  under  a 
strict  legal  necessity  of  himself  perform- 
ing, and  which  common  decency  required  at 
his  hands,"  and  the  court  held  that  the  hus- 
band was  liable  for  the  money  which  the 
father  expended  on  this  account.  Mrs. 
Wright  was  the  next  of  kin  of  full  age,  who 
was  present  and  fully  capable  of  asserting  a 
legal  right  in  the  matter.  Her  granddaugh- 
ter had  died,  not  only  under  her  roof,  but  as 
a  member  of  her  family.  We  therefore 
think  that  she  had  the  legal  right  to  move 
in  the  matter,  and  to  provide  for  the  proper 
interment  of  the  remains.  Certainly,  when, 
with  the  consent  and  co-operation  of  Jamea 
Carlton,  the  young  brother  of  the  decedent. 
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■and  the  nearest  of  kin  who  was  upon  the 
Boene  of  action,  she  undertook  to  inter  the 
remains  of  Ludie  Carlton,  the  defendants 
could  not  have  had  even  the  semblance  of  an 
excuse  for  questioning  her  right  to  do  so.  She 
hieid  the  legal  right  to  cause  the  body  of  her 
dead  grandchild  to  be  buried  in  the  lot  in 
Hollywood  Cemetery,  where  there  was,  rela- 
tively to  the  decedent,  a  lawful  right  of  sep- 
ulture. 

3.  James  Carlton,  the  brother  of  the  de- 
cedent, though  a  minor,  had  the  right  to 
participate  with  the  grandmother  in  caus- 
ing such  interment  to  be  made.  This  is  not 
a  case  where  relatives  of  a  deceased  person 
are  asserting  conflicting  claims  to  the  cus- 
tody and  disposition  of  the  remains  of  the 
dead,  and  where  the  court  must  determine 
precisely  to  whom  these  rights  legally  be- 
long. There  was  no  conflict  of  claims  in 
this  matter  between  James  Carlton  and  his 
grandmother.  They  were  acting  in  unanimi- 
ty of  sentiment  and  harmony  of  purpose. 
Though  a  minor,  he,  by  the  ties  of  blood  and 
natural  affection,  and  the  fact  that  he  was 
next  of  kin  to  the  deceased,  had  the  right  to 
participate  with  the  grandmother  in  bury- 
ing the  remains  of  his  sister,  and  to  cause 
the  interment  to  be  made  in  a  cemetery  lot 
in  which  the  decedent  owned,  at  the  time  of 
her  death,  an  undivided  interest.  When  he 
and  the  grandmother  attempted  to  bury  the 
corpse  in  this  lot,  no  one  had  the  right  to  in- 
terfere and  prevent  the  accomplishment 
of  this  commendable  purpose.  He,  as  well 
as  Mrs.  Wright,  the  grandmother,  had  the 
right  to  free  and  unobstructed  access  to  the 
cemetery  to  the  use  of  the  necessary  drive- 
ways and  approaches  to  the  lot,  and,  with- 
out let  or  hindrance,  to  bury  the  corpse 
therein.  Besides,  as  the  owner  of  an  undi- 
vided interest  in  this  cemetery  lot,  he  had  the 
right  to  free  and  unobstructed  access  there- 
to for  any  lawful  purpose  whatever. 

4.  It  necessarily  follows  that  an  unlawful 
and  unwarranted  interference  with  the  exer- 
cise, by  Mrs.  Wright  and  James  Carlton,  of 
thpir  right  to  bury  the  body  of  Ludie  Carl- 
ton in  this  cemetery  lot,  was  a  tort  which 
gave  to  them  a  cause  of  action  against  the 
wrongdoer  or  wrongdoers.  They  were  enti- 
tled to  bring  this  action  without  joining 
with  them,  as  a  party  plaintiff,  the  nonresi- 
dent sister  of  the  decedent.  This  sister  had 
not  attempted  to  exercise  her  rights  in  the 
matter.  She  took  no  part  in  the  attempted 
burial  of  the  remains  of  Ludie  Carlton  in 
this  cemetery  lot,  and  therefore  the  defend- 
ants did  nothing  to  prevent  her  exercising 
any  right  which  she  may  have  had  in  the 
premises.  The  wrong  and  the  injury  were 
to  those  who  were  attempting  to  exercise 
their  legal  rights,  who  were  moving  in  the 
matter,  and  who  were,  by  the  unlawful  con- 
duct of  the  defendants,  prevented  from  exer- 
cising these  rights. 

5.  The  court  sustained  the  demurrers, 
and  dismissed  the  suit,  "except  so  far  as  the 
plaintiffs  [sought]  to  recover  the  cost  of  dig- 
ging the  grave,  the  cost  of  conveying  the 
body  to  the  cemetery,  and  the  lost  time  in 
finding  another  grave."  The  court  was  evi- 
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dently  of  the  opinion  that  the  plaintiffs 
could  only  recover  the  actual  damages  sus- 
tained by  them.  The  Hollywood  Cemetery 
Corporation  had  agreed  with  the  plaintiffs 
"to  dig  and  prepare  the  grave  in  said  lot  for 
the  burial  of  the  body,"  and  the  plaintiffs 
had  paid,  in  advance,  for  this  service;  the 
corporation  thus  impliedly  recognizing  the 
ri^ht  of  the  plaintiffs  to  bury  the  body  upon 
this  lot.  Under  the  ruling  of  the  court,  the 
plaiutiffs  could  only  recover  the  actual  dam- 
ages which  grew  out  of,  and  were  incident 
to  the  violation  of,  this  contract.  This  rul- 
ing of  the  court  was  clearly  erroneous.  As 
we  have  seen,  irrespective  of  this  contract, 
the  plaintiffs  had  a  good  cause  of  action 
against  the  defendants,  arising  out  of  their 
right  to  bury  the  body  of  Ludie  Carlton  in 
this  cemetery  and  in  this  lot,  and  the  tort 
committed  by  the  defendants,  in  preventing 
them  from  exercising  this  right,  and  in  refus- 
ing to  allow  them,  with  the  body  of  their 
loved  one  and  the  "funeral  procession  com- 
posed of  friends  and  relatives,"  to  enter  said 
cemetery  for  this  purpose.  The  main  injury 
in  this  case  was  the  mental  distress  occa- 
sioned to  the  plaintiffs  by  the  unwarranted 
and  outrageous  conduct  of  the  defendants. 
"In  every  tort  there  may  be  aggravating 
circumstances,  either  in  the  act  or  the  inten- 
tion, and  in  that  event  the  jury  may  give  ad- 
ditional damages,  either  to  deter  the  wrong- 
doer from  repeating  the  trespass,  or  as  com- 
pensation for  the  wounded  feelings  of  the 
plaintiff."  Civil  Code,  S  3906.  It  seems  to 
us  to  require  no  argument  to  demonstrate 
that  this  section  of  the  Civil  Code  is  appli- 
cable to  the  present  case,  and  that  under  its 
provisions  the  jury  could  have  awarded  ex- 
emplary damages  to  the  plaintiffs.  After 
traveling  for  about  6  miles  with  the  dead 
body  of  their  near  and  beloved  relative  and 
a  funeral  procession  of  relatives  and  friends, 
and  reaching  the  gate  of  a  cemetery  in  which 
they  had  a  perfect  legal  right  to  inter  the 
remains,  and  in  which  the  defendant  corpor- 
ation had,  under  a  contract  with  them,  pre- 
pared the  necessary  grave,  and  received,  in 
advance,  pay  for  this  work,  they  were,  sud- 
denly and  unexpectedly,  halted,  denied  ac- 
cess to  the  grounds  for  the  purpose  of  the 
burial,  and  turned  away,  to  find,  as  best 
they  could,  another  place  of  interment. 
Surely,  this  was  a  tort  in  which  there  were 
aggravating  circumstances  in  the  act,  if  not 
in  the  intention,  and  one  which  must  have 
deeply  wounded  the  natural  feelings  of  the 
plaintiffs.  This  court  held  in  Jacobus  v. 
Congregation  of  Children  of  Israel,  107  Ga. 
518,  33  S.  E.  853,  that,  "in  a  suit  for  dam- 
ages for  wrongfully  disinterring  a  dead 
body,  if  the  injury  has  been  wanton  and  ma- 
licious, or  is  the  result  of  gross  negligence 
or  a  reckless  disregard  of  the  rights  of  others, 
equivalent  t'^  an  intentional  violation  of 
them,  exemplary  damages  may  be  awarded, 
in  estimating  which  the  injury  to  the  natur- 
al feelings  of  the  plaintiff  mav  be  taken  into 
consideration."  This  principle  is  clearly  ap- 
plicable to  the  case  in  hand.  The  two  cases 
are  analogous,  and  the  torts  involved  in 
them  arc  of  a  kindred  character.    In  each 
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CAM  the  actual  damage  sustained  was  com- 
paratively slight,  the  principal  injury  being 
to  the  natural  feelings  of  the  plaintiffs, 
which  had  been  wounded  and  outraged  by  the 
unlawful  conduct  of  the  defendants.  In  each, 
the  injury,  if  not  wanton  and  malicious,  was 
occasioned  by  a  reckless  disregard  by  the 
wrongdoers  of  the  rights  of  others,  equiv- 
alent to  an  intentional  violation  of  them. 
Under  the  facts  of  this  case,  as  alleged  in 
the  petition,  the  judge  erred  in  ruling  that 
the  plaintiffs  could  only  recover  the  actual 
damages  sustained.  The  allegations  of  the 
petition  made  a  case  for  exemplary  damages. 
6.  It  is  contended  by  counsel  for  defend- 
ants in  error  that  even  if  the  court  erred 
in  striking,  upon  demurrer,  a  portion  of  the 
plaintiffs'  petition,  thereby  limiting  the 
right  of  recovery  to  the  actual  damages  al- 
leged and  specified  in  the  petition,  the  plain- 
tiffs have  no  right  to  a  reversal  of  the  judg- 
ment of  the  court,  because  they  consented  to 
a  verdict  thereafter  in  their  favor.  It  ap- 
pears from  the  record  that  after  this  ruling 
was  made,  "defendants'  counsel  admitted  in 
open  court  that  the  plaintiffs  had  incurred 
an  expense  of  $11.50  in  the  digging  of  the 
grave  and  in  conveying  the  b<3y  of  Ludie 
Carlton  to  the  cemetery."  TTie  bill  of  ex- 
ceptions recites  that  "on  the  trial  the  jury, 
by  direction  of  the  court,  rendered  a  verdict 
.  .  .  in  favor  of  the  plaintiffs  for  $11.50, 
besides  costs  and  witness  fees,  by  consent  as 
to  amount  and  costs,  and  defendant  consented 
to  direction  of  verdict  without  any  qualifi- 
cation at  all."  From  this  it  appears  that 
the  plaintiffs  simply  agreed  that  the  amount 
which  they  were  entitled  to  recover  for  the 
items  of  actual  damages  specified  in  the  pe- 
tition was  $11.60,  and  consented  that,  under 
the  ruling  of  the  court,  the  verdict  should 
be  for  this  amount  and  the  costs  of  the  suit. 
The  plaintiffs  did  not  thereby  lose  their 
right  to  except  to  the  order  of  the  court 
striking  that  portion  of  their  petition  which 
claimed  damages  for  the  mental  pain,  morti- 
fication, and  humiliation  which  they  suffered 
in  consequence  of  the  wrongful  acts  of  the 
defendants.  The  consent  of  the  plaintiffs  to 
the  amount  of  the  verdict,  fairly  construed, 
meant  no  more  than  this:  That,  as  the  case 
then  stood,  after  the  court  had  stricken  from 
the  petition  all  the  all^ations  in  reference 
to  the  injury  to  the  natural  feelings  of  the 
plaintiffs  and  the  claim  for  damages  based 
thereon,  they  consented  that  the  amount 
which  they  were  entitled  to  recover  was  $11.- 
60  as  actual  damages  and  the  costs  of  the 
suit.  Notwithstan^ng  this  consent  as  to 
the  amount  for  which  the  verdict,  upon  the 
petition  as  it  then  stood,  should  be  rendered, 
the  plaintiffs  had  the  right  to  except  to  the 
judgment  of  the  court  upon  the  demurrers, 
which  they  did  pendente  lite.  It  is  unnec- 
essary to  determine  whether  or  not  the 
plaintiffs  had  the  right  to  move  for  a  new 
trial  in  a  case  in  which  they  had  consented 
to  the  verdict;  for  no  motion  was  made  to 
dismiss  the  motion  for  a  new  trial,  but  it 
remained  pending  in  the  court  until  it  was 
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overruled  by  the  judge,  and  so  loner  as  it 
was  i>ending  the  case  awaited  final  disposi- 
tion there.  After  it  was  overruled  the 
plaintiffs  had  a  right  to  except  to  this  final 

i'udgment  in  the  case,  and  bring  the  case 
lere  for  review,  and  could  assign  error  in 
their  bill  of  exceptions  upon  the  ruling  of 
the  court  upon  the  demurrers,  which  they 
excepted  to  pendente  lite.  A  motion  for  a 
new  trial,  if  not  improper,  was  unnecessary ; 
the  plaintiffs  having  the  right,  after  the 
judgment  was  ei^er^  upon  the  verdict,  to 
file  a  bill  of  exceptions  for  the  purpose  of 
bringing  to  the  supreme  court  for  reriew  the 
ruling  of  the  court  striking  the  main  por- 
tion of  their  petition;  for  this  ruling  swept 
from  the  case  the  plaintiffs'  main  claim  for 
damages,  and  converted  a  suit  in  which  they 
claim  $2,000  for  the  injury  to  their  natural 
feelings,  and  the  denial  to  them  of  a  legal 
right,  and  $65.60  for  actual  damages  sus- 
tained, into  a  mere  suit  for  the  latter  sum 
as  actual  damages.  After  this  was  done,  the 
plaintiffs  were  obliged  to  await  the  final  dis- 
position of  the  case  in  the  court  below  before 
they  could  bring  here  for  review  the  ruling 
which  wrought  such  havoc  in  their  case;  and 
when  final  judgment  was  rendered  they  were 
not  compelled  to  except  to  such  judgment, 
but  could  bring  the  case  here  upon  their  ex- 
ceptions to  the  ruling  which  so  greatly  re- 
stricted their  right  of  recovery  and  injured 
their  caae.  Haakine  v.  Bank  of  State,  100 
Ga.  216,  27  S.  K  085. 

The  act  of  December  20,  1808  (Acts  1898, 
p.  02) ,  makes  provision  for  just  such  a  case 
as  this.  It  provides  that  where  "the  judg- 
ment, decree,  or  verdict  has  necessarily  ben 
controlled  by  one  or  more  rulings,  orders,  de- 
cisions, or  .charges  of  the  court,  and  the  los- 
ing party  desires  to  except  to  such  judgment, 
decree,  or  verdict,  and  to  assign  error  on 
the  ruling,  order,  decision,  or  charge  of  the 
court,  it  shall  not  be  necessary  to  make  a 
motion  for  a  new  trial,  nor  file  a  brief  of  tha 
evidence,  but  tlie  party  complaining  shall  be 
permitted  to  present  a  bill  of  exceptions  con- 
taining only  so  much  of  the  evidence  or  state- 
ment of  facts  as  may  be  necessary  to  enable 
the  supreme  court  to  clearly  understand  the 
ruling,  order,  decision,  or  charge  complained 
of."  The  verdict  in  this  case  was  necessarily 
controlled  by  the  ruling  of  the  court,  strik- 
ing the  main  portion  of  the  plaintiffs'  peti- 
tion, and  restricting  their  right  of  recovery 
to  the  actual  damages  set  forth  and  itemized 
in  the  petition.  The  plaintiffs  could,  there- 
fore, without  any  motion  for  a  new  trial, 
have  brought  the  case  here  by  a  direct  bill 
of  exceptions,  complaining  of  this  ruling  of 
the  court.  They  are  here  now  with  a  bill 
of  exceptions  which  assigns  error  upon  this 
ruling.  It  cannot  hurt  their  case  in  this 
court  that  they  made  an  unnecessary  motion 
for  a  new  trial,  which  motion  was,  without 
objection  on  the  part  of  the  defendants,  en- 
tertained and  passed  upon  by  the  trial 
judge.  That  motion,  at  least,  served  to 
keep  the  case  pending  in  the  trial  court  until 
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the  motion  was  dispoeed  of,  and  until  then 
the  excei>tionB  pendente  lite  prevented  the 
time  limitation  from  running  against  the 
right  of  the  plaintiffs  to  except  to  the  rul- 
ing of  the  court  upon  the  demurrers,  and  in 
due  time  after  the  judgment  of  the  court 


upon  the  motion  was  rendered  the  bill  of  es- 
ceptions  was  sued  out. 
Judgment  reversed. 

All  the  Justices  concur  except  Blmasoaa^ 
Gh.  J.,  absent. 


ILLINOIS  SUPREME  COURT. 


Annie  E.  KILEY,  Appt,, 

V, 

CHICAGO    CITY    RAILWAY    COMPANY. 
(189  111.  884.) 

Ho    recoverjr   can   be    had    for    Injuries 

received  by  a  passenger  in  resisting  forcible 
ejection  from  a  street  car  for  refusal  to  iiay 
fare  or  leave  the  car,  although  he  tenders 
a  transfer  from  another  line  which  should 
be  yalid  but  is  not,  because  of  the  mistake 
of  the  conductor  from  which  it  was  received, 
if  no  more  force  is  used  than  is  reasonably 
necessary  to  effect  the  expulsion. 

(February  20,  1901.) 

APPEAL  hy  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Superior  0)urt  for 
Cook  County  for  nominal  damages  only  in  a 
suit  to  recover  for  alleged  wrongful  expul- 
sion from  defendant's  car.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messi'S.  Shope,  Mathia,  A  Barrett, 
with  Mr.  Asa  Q.  Reynolda,  for  appellant: 

Where  the  entire  price  of  carriage  is  paid 
and  received  by  a  conductor  of  one  line,  and 
the  passenger  asks  for  a  correct  transfer 
ticket,  or  &e  correct  evidence  of  a  right  to 
ride  upon  the  line  to  which  the  transfer  is  to 
be  made,  he  has  a  right  to  rely  upon  receiv- 
ing the  correct  ticket  or  evidence,  and  if  the 
conductor  to  whom  he  pays  the  money  makes 
a  mistake,  it  is  precisely  as  if  the  conductor 
should  take  up  the  ticket  of  a  passenger,  and 
give  in  lieu  thereof  a  conductor's  slip,  mark- 
ing the  wrong  destination  thereon,  and  then 
should  seek  to  eject  the  passenger  at  the 
point  designated  on  the  slip.  The  contract 
is  for  continuous  passage  from  initial  point 
to  destination,  and  if  notice  is  given  of  the 
destination  at  the  time  of  the  payment  of  the 
fare,  the  passenger  has  a  right  to  be  carried, 
and  cannot  be  defeated  of  such  right  by  any 
act.  omission,  or  negligence  of  the  carrier. 

ycto  York,  L.  E.  d  W.  R,  Co.  v.  Winter^ 
143  U.  S.  60,  36  L.  ed.  71,  12  Sup.  Ot.  Rep. 
356. 

It  is  the  duty  of  a  common  carrier  of  pas- 
senp;ers  to  exercise  due  care  in  the  selection 
of  its  servants,  and  it  will  be  held  liable  for 
their  acts  of  misfeasance  and  nonfeasance, 


Note. — F'or  duty  of  passenger  to  pay  fare 
wrongfully  demanded  in  order  to  avoid  expul- 
sion and  lessen  damages,  see  note  to  Sprenger 
V.  Tacoma  Traction  Co.  {Wash.)  43  L.  R.  A. 
706 :  Adams  v.  Union  R.  Co.  (R.  I.)  44  L.  R.  A. 
273:  and  Nashville  Street  R.  Co.  v.  GriiSn 
(Tenn.)  40  L.  R.  A.  461. 
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amounting  to  negligence  or  wilful  misoon- 
duct,  when  such  acts  are  within  the  general 
scope  of  their  employment  and  authority. 

Chicago  d  E.  R.  Co,  v.  Flesnnan,  103  111. 
546,  42  Am.  Rep.  33;  North  Chicago  City  R, 
Co.  V.  Oaatka,  128  111.  613,  4  L.  R.  A.  481,  21 
N.  E.  622;  Chicago,  M.  d  St.  P.  R,  Co.  v. 
West,  125  111.  321,  17  N.  E.  788. 

If,  by  the  mistake  of  the  conductor,  he 
gave  her  a  tranafer  which  purported  on  ita 
face  to  be  a  transfer  of  the  appellee  company, 
and  she  received  the  same  in  good  faith,  rely- 
ing upon  it  as  a  transfer  to  the  Wentworth 
avenue  line,  then  she  had  a  lawful  right  to 
enter  upon  and  continue  her  journey  to  des- 
tination upon  the  Wentworth  avenue  cars. 
If  the  mistake  occurred,  it  was  that  of  the 
conductor  who  received  her  fare  after  the 
continuous  trip  had  been  entered  upon,  and 
if  he  issued  to  her  a  check,  ticket,  or  slip 
which  was  not  in  accordance  with  the  rules 
of  the  company,  or  which  would  not,  by  the 
rules  of  the  company,  authorize  appellant  to 
ride  upon  the  Wentworth  avenue  cars,  it  was 
the  fault  of  the  railway  company,  and  she 
would  be  rightfully  upon  the  cars  of  the 
Wentworth  avenue  line. 

Appleby  V.  St.  Pwil  City  R.  Co.  54  Minn. 
160,  65  N.  W.  1117;  Percy  v.  Metropolitan 
Street  R.  Co.  68  Mo.  App.  75;  Coneolidated 
Traction  Co.  v.  Tabom,  68  N.  J.  L.  1,  32  Atl. 
685:  Mtickle  v.  Rochester  R.  Co.  79  Hun.  32^ 
29  N.  Y.  Supp.  732 ;  Laird  v.  Pittsburg  Trac- 
tioih  Co.  166  Pa.  4,  31  Atl.  51 ;  Hutchinson, 
Carr.  §  580;;  Hufford  v.  Orand  Rapids  d  f. 
R.  Co.  64  Mich.  631,  31  N.  W.  544;  Oulf,  C. 
d  S.  F.  R.  Co.  V.  Rather,  3  Tex.  Civ.  App.  72, 
21  S.  W.  951 ;  Pennsylvania  Co.  v.  Bray,  125 
Ind.  232,  25  N.  E.  439 ;  Head  v.  Georgia  P. 
R.Co.  79  Ga.  358,  7  S.  E.  217. 

If  the  passenger  is  rightfully  upon  the 
train  or  car,  he  has  a  right  to  protect  him- 
self against  an  attempt  to  remove  him. 

English  v.  Delaware  d  H.  Canal  Co.  66  N. 
Y.  454,  23  Am.  Rep.  69 ;  Sanford  v.  Eighth 
Ave.  R.  Co.  23  N.  Y.  343.  80  Am.  Dec.  286. 

Messrs.  William  J.  Hynea,  W.  J. 
Ferry,  and  IC  B.  Starrinc  for  appellee. 

Hand,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  appellant  in  the  supe- 
rior court  of  Cook  county  against  appellee 
to  recover  damages  for  a  forcible  expulsion 
of  appellant  from  a  street  car  in  the  city  of 
Chicago.  The  declaration  consists  of  three 
counts,  charging  in  various  forms  that  while 
the  plaintiff  was  lawfully  upon  the  car  of  the 
defendant  she  was  forcibly  ejected  and  ex- 
pelled therefrom  by  the  conductor  of  the  de> 
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fendant  in  charge  of  said  car,  and  thereby 
greatly  injured.  The  defendant  pleaded  the 
general  issue;  also  a  special  plea,  in  which  it 
was  alleged  the  plaintiff  took  passage  on  said 
car;  that  she  refused  to  pay  her  fare  or  leave 
the  car  upon  request;  that  she  resisted  the 
conductors  efforts  to  remove  her,  whereby 
the  injury  to  her  occurred;  and  that  no  more 
force  was  used  in  her  removal  than  was  nec- 
essary. To  the  special  plea  plaintiff  replied 
generally  that  the  defendant  committed  the 
said  several  trespasses  of  its  own  wrong. 
The  trial  resulted  in  a  verdict  in  favor  of 
plaintiff  for  $1,  upon  which  the  court  ren- 
dered judgment,  which  judgment  has  been 
affirmed  by  the  branch  appellate  court  for 
the  first  district,  and  this  appeal  has  been 

Srosecnted  to  reverse  such  juagment  of  ai- 
nuance. 

The  evidence  tends  to  establish  that  plain- 
tiff boarded  the  Thirty-First  street  car  of  the 
defendant  on  the  morning  of  the  27th  of 
June,  1S96,  at  Michigan  avenue,  for  the  pur- 
pose of  going  from,  her  home  to  the  Stock 
Exchange  building,  located  near  the  center 
of  the  business  part  of  the  city.  She  paid 
the  conductor  her  fare,  and  requested  of  him 
a  transfer  over  appellee's  Wentworth  avenue 
line.  She  received  from  him  a  transfer  slip 
or  ticket.  At  Wentworth  avenue  she  left 
the  Thirty-First  street  car,  and  boarded  a 
Wentworth  avenue  car  going  north.  To  the 
conductor  upon  said  car  she  tendered  the 
transfer,  but  he  refused  to  accept  it  on  the 
ground  that  it  did  not  entitle  plaintiff  to 
ride  upon  said  line,  the  conductor  upon  the 
Thirty-First  street  line  having  by  mistake 
given  the  plaintiff  a  wrong  transfer  slip. 
The  plaintiff  insisted  that  the  conductor 
inust  accept  the  transfer  she  offered,  refused 
to  pay  her  fare,  and  declared  that  she  would 
ride  upon  that  transfer.  The  conductor  in- 
sisted that  she  pay  her  fare  or  get  off.  Up- 
on her  declining  to  do  so,  he  stopped  the  car, 
and  ejected  her.  Whatever  injury  occurred 
to  the  plaintiff  was  occasioned  at  the  time  of 
her  removal  from  the  car.  The  court  in- 
structed the  jury  that  it  was  the  duty  of  the 
plaintiff  to  either  pay  her  fare  or  leave  the 
car  upon  the  request  of  the  conductor,  and 
that,  after  her  refusal  so  to  do,  if  she  sus- 
tained any  injury  in  resisting  ejection  from 
the  car,  she  could  not  recover  for  such  injury, 
unless  the  evidence  showed  the  conductor 
used  more  force  than  was  reasonably  neces- 
sary to  put  her  off  the  car. 

As  we  understand  appellant's  brief,  it  is 
substantially  admitted  that  the  jury  were 
correctly  instructed  as  to  the  law  if  the  rule 
as  announced  by  this  court  in  the  cases  of 
Chicago,  B.  &  Q.  R,  Co.  v.  Griffin,  68  111.  499 ; 
Pullman  Palace  Car  Co.  v.  Reed,  75  III.  125, 
20  Am.  Rep.  232,  and  Pennsylvania  R.  Co. 
V.  Connell,  112  111.  206,  54  Am.  Rep.  238,  is 
to  be  adhered  to  and  applied  to  street  cars 
and  passengers  thereon.  In  the  Oriffvn  Case 
the  plaintiff  purchased  a  ticket  at  Mendota 
from  that  station  to  Earl,  but  the  ticket  agent 
inadvertently  gave  him  one  to  Meriden,  an 
intermediate  station.  Upon  his  refusal  to 
pay  his  fare  from  Meriden  to  Earl,  or  peace- 
ably leave  the  car,  he  was  ejected.  It  was 
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there  said  (p.  604) :  "The  law  will  not  per- 
mit a  passenger  to  interpose  resistance  to 
every  trivial  imposition  to  which  he  may 
really  feel  or  imagine  himself  exposed  by  the 
employees,  that  must  be  overcome  by  counter 
force  in  order  to  preserve  subordination.  It 
is  due  to  good  order  and  the  comfort  of  the 
other  passeiigers  that  he  should  submit  for 
the  time  being,  and  redress  his  grievances, 
whatever  they  may  be,  by  a  civil  action."  In 
the  Reed  Case  the  plaintiff  had  purchased  a 
ticket  for  a  particular  berth  in  a  sleeping 
car,  and  had  lost  it  after  entering  the  car. 
He  refused  to  pay  a  second  time,  and  was 
forcibly  expel  lea,  after  producing  proof  that 
he  had  purchased  a  ticlcet  for  a  oerth.  It 
was  held  that  the  plaintiff  was  only  entitled 
to  recover  the  price  paid  for  the  ticket  and 
reasonable  compensation  for  the  trouble  and 
inconvenience  he  suffered  by  being  deprived 
of  a  berth  in  the  sleeping  car.  In  the  Con- 
nell  Case  the  plaintiff,  not  having  a  proper 
ticket,  and  refusing  either  to  pay  his  fare  or 
peAceaJ>ly  leave  the  train  upon  the  request 
of  the  conductor,  was  ejected.  The  court 
says  (p.  305,  p.  242,  Am.  Rep.)  :  "We  en- 
tertain no  doubt  that  appellee  was  entitled 
to  recover  the  amount  of  the  cost  of  a  ticket 
from  the  place  he  was  ejected  from  the  cars 
to  New  lork.  He  was  also,  en  titled  to  re- 
cover such  damages  as  he  sustained  on  ac- 
count of  the  delay  occasioned  by  the  expul- 
sion, and  all  additional  expense  necessarily 
occasioned  thereby,  as  well  as  reasonable 
damages  for  the  indignity  in  being  expelled 
from  the  train;  but  we  perceive  no  ground 
upon  which  he  can  recover  for  personal  in- 
juries received,  unless  the  expulsion  was  ma- 
licious or  wanton.  When  the  conductor  de- 
manded that  appellee  should  pay  fare  or 
leave  the  train,  he  would  have  been  justified 
in  refusing  to  pay  fare  and  in  leaving  the 
train  on  the  command  of  the  conductor,  and, 
had  he  done  so,  he  would  have  received  no 
personal  injuries,  and  might  then  have 
brought  his  action,  and  recovered,  as  before 
stated;  but  when  he  refused  to  leave  the 
train,  and  thus  compelled  the  conductor  to 
resort  to  force,  he  cannot  recover  for  an  in- 
jury which  he  voluntarily  brought  upon 
himself.  The  conductor  was  ordered  by  his 
superior  not  to  receive  a  ticket  like  the  one 
presented.  This  order  he  was  bound  to  obey, 
and,  so  far  as  appears,  he  acted  in  good  faith, 
and  when  appellee  was  notified  by  the  con- 
ductor that  his  ticket  was  not  good,  and 
would  not  be  received,  it  was  his  duty  to 
leave  the  train  in  a  peaceable  manner,  and 
hold  the  company  responsible  for  the  conse- 
quences, rather  than  resist  or  undertake  to 
retain  his  place  on  the  train  by  force.  A 
train  crowded  with  passengers — often  women 
and  children — is  no  place  for  a  quarrel  or  a 
fight  between  a  conductor  and  a  passenger, 
and  it  would  be  unwise,  and  dangerous  to  the 
traveling  public,  to  adopt  any  rule  which 
might  encourage  a  resort  to  violence  on  a 
train  of  cars.  The  conductor  must  have  the 
super\*ision  and  control  of  his  train,  and  a 
demand  on  his  pait  for  fare  should  be  obeyed, 
or  the  passenger  should  in  a  peaceable  man- 
ner leave  the  train,  and  seek  redress  in  the 
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courts,  where  he  will  find  a  complete  remedy 
for  every  indignity  offei*ed  and  for  all  dam- 
ages sustained."  The  doctrine  annoomced  in 
these  cases  is,  in  our  opinion,  sound;  and, 
while  cases  may  be  found  holding  to  the  con- 
trary, so  far  as  we  have  been  able  to  de- 
termine it  is  supported  by  the  weight  of  au- 
thority. Poulin  V.  Canadian  P.  R.  Co.  17  L. 
R.  A.  800,  3  C.  C.  A.  23,  6  U.  S.  App.  298, 
62  Fed.  197;  AVw?  York,  L,  E.  d  W.  R,  Co. 
V.  Bennett,  1  C.  C.  A.  544,  6  U.  S.  App.  95, 
50  Fed.  40G;  BradsJutw  v.  South  Boston  R. 
Co.  135  Mass.  407,  46  Am.  R^.  481 ;  Town- 
send  V.  Neto  York  C.  d  H.  R.  R.  Co.  66  N.  Y. 
296,  15  Am.  Rep.  419 ;  Doums  v.  New  York 
d  xY.  H.  R.  Co.  36  Conn.  287,  4  Am.  Rep.  77 ; 
McClure  v.  PhiladelphiOy  W.  d  B.  R.  Co.  34 
Md.  532,  6  Am.  Rep.  345 ;  Petrie  v.  Pennsyl- 
vania R.  Co.  42  N.  J.  L.  449 ;  Shelton  v.  Lake 
Shore  d  M.  8.  R.  Co.  29  Ohio  St.  214 ;  McKay 
v.  Ohio  River  R.  Co.  34  W.  Va.  65,  9  L.  R.  A. 
132,  11  S.  E.  737;  Hufford  v.  Grand  Rapids 
d  r.  R.  Co.  53  Mich.  118,  18  N.  W.  580;  Van 
Dusam  v.  Orand  Trunk  R.  Co.  97  Mich.  430, 
56  N.  W.  848;  Yorton  v.  Mihoaukee,  L.  S. 
d  W.R..C<f.  54  Wis.  234,  41  Am.  Rep.  23,  11 
N.  W.  482;  Woods  v.  Metropolitan  Street  R. 
Co.  48  Mo.  App.  125;  Percy  v.  Metropolitan 
Street  R.  Co.  58  Mo.  App.  75;  Atchison,  T. 
d  8.F.  R.  Co.  .v.  Ownts,  38  Kan.  618,  17  Pac. 
64;  Peahody  v.  Oregon  R.  d  Nav.  Co.  21  Or. 
121,  12  L.  R.  A.  823,  26  Pac.  1053. 

We  have  no  question  that  the  rule  an- 
nounced in  the  foregoing  cases  applies  with 
equal  force  to  street  railways  and  to  passen- 
gers thereon.  In  BradshoM  v.  South  Boston 
R.  Co.  135  Ma£s.  407,  46  Am.  Rep.  481,  the 
plaint! fir  was  a  passenger  upon  one  of  the 
several  street-car  lines  owned  by  defendant. 
Desiring  to  be  transferred  from  one  line  to 
another,  he  asked  for  and  received  a  trans- 
fer check,  to  which  he  was  entitled  by  the 
rules  of  the  company,  but  which,  by  mistake 
of  the  conductor,  was  for  use  upon  a  line 
other  than  the  one  over  which  he  wished  to 
go.  He  did  not  read  it,  but  upon  presents 
ing  it  to  the  conductor  of  the  line  over  which 
it  should  have  read  the  conductor  refused  to 
receive  it,  and,  as  the  plaintiff  refused  to 
pay  fare,  ejected  him.  The  action  was 
brought  to  recover  damages  for  such  ejection. 
In  deciding  the  case  the  court  says,  on  page 
410,  and  page  483,  Am.  Rep:  "It  is  a  rea- 
sonable practice  to  require  a  passenger  to 
pay  his  fare,  or  to  show  a  ticket,  chedc,  or 
pass:  and,  in  view  of  the  difficulties  above 
alluded  to,  it  would  be  unreasonable  to  hold 
that  a  passenger,  without  such  evidence  of 
his  right  to  be  carried,  might  forcibly  retain 
his  seat  in  a  car  upon  his  mere  statement 
that  he  is  entitled  to  a  passage.  If  the  com- 
pany has  agreed  to  furnish  him  with  a 
proper  ticket,  and  has  failed  to  do  so,  he  is 
not  at  liberty  to  assert  and  maintain  by  force 
his  rights  under  that  contract,  but  he  is 
bound  to  yield,  for  the  time  being,  to  the 
reciMnable  practice  and  requirements  of  the 
company,  and  enforce  his  rights  in  a  more 
appropriate  way."  When  the  conductor  de- 
manded that  plaintiff  pay  her  fare  or  leave 
the  car,  she  would  have  been  justified  in  re- 
fusing to  pay  and  in  leaving  the  car  on  the 
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command  ol  the  conductor,  and  holding  ap- 
pellee responsible  for  the  consequences ;  and, 
had  she  done  so,  instead  of  resisting  the  oon< 
ductor,  she  would  not  have  receiv^  the  in- 
juries complained  of.  We  find  no  reversible 
error  in  this  record. 

The  judgment  of  the  Appellate  Court  wiHX 
therefore  he  affirmed, 

BCasrader,  J.,  concurring: 

I  concur  in  the  conclusion  reached  by  this 
opinion,  because  the  opinion  follows  prece- 
dents established  by  this  court.  The  law  is 
a  science  of  precedents.  But  I  do  not  con- 
cur in  the  statement  of  the  opinion  that  "the 
doctrine  announced  in  these  cases  is,  in  our 
opinion,  sound."  I  bow  to  the  law  as  an- 
nounced by  the  authorities,  but  am  not 
obliged  to  surrender  my  right  of  private 
judgment,  and,  in  my  opinion,  the  doctrine 
referred  to  is  unsound,  and  an  abhorrent 
subordination  of  the  rights  and  oonvenienee 
of  passengers  to  the  interests  of  railroad 
companies. 


Rose  MADDOX,  Plff.  in  Err^ 

V. 

James  MADDOX. 

(189  111.  162.) 

Failure  to  provide  m,  suitable  dwelling 
place,  and  consequent  exposure  to  cold,  and 
to  provide  snfBcient  clothing  and  food,  is  not 
within  the  meaning  of  a  statute  allowing  a 
divorce  for  extreme  and  repeated  cruelty. 

(February  20,  1901.) 

ERROR  to  the  Appellate  Oourt,  Third 
District,  to  review  a  judfnnent  affirm- 
ing a  judgment  of  the  Circuit  Oourt  for  Ma- 
con County  in  favor  of  defendant  in  a  suit 
for  a  divorce.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  G.  Johns,  for  plaintiff  in  error: 

The  principle  that  in  order  to  entitle  one 
to  a  divorce  in  Illinois  for  extreme  and  re- 
peated cruelty  there  must  be  direct  acts  of 
physical  violence  proceeding  from  one  party 
and  inflicted  by  that  party  upon  the  physical 
person  of  the  other  is  not  established  by  tibe 
decisions  of  the  supreme  court. 

Birkhy  v.  Solomons,  15  111.  120 ;  Vignos  T. 
Vigfios,  15  111.  186;  Harman  v.  Harman,  16 
111.  85 ;  De  Lo  Hay  v.  De  La  Hay,  21  ni.  254 ; 
Turhitt  V.  Turhitt,  21  III.  438;  Von  Glahn 
V.  Von  Olahn,  46  III.  137 ;  Emhree  v.  Emhree, 
53  111.  395;  Coursey  v.  Coursey,  60  III.  186; 
Famham  v.  Famham,  73  111.  497;  Hender- 


Note. — ^As  to  what  constitutes  cruelty  suf- 
ficient to  justify  divorce,  see  the  other  cases 
in  this  series  as  follows :  Doolittle  v.  Doollttle 
riowa)  6  L.  R.  A.  187,  and  note;  Youngs  v. 
Youngs  (III.)  6  L.  B.  A.  648;  Waldron  v.  Wal- 
dron  (Cal.)  9  L.  R.  A.  487:  Fritts  v.  FritU 
(111.)  14  L.  R.  A.  685;  Robinson  v.  Robinson 
(N.  H.)  15  L.  R.  A.  121:  Bamee  v.  Barnes 
real.)  16  L.  B.  A.  660:  Hardie  v.  Hardie  (Fa.) 
25  L.  B.  A.  697;  and  McMahen  T.  McMahen 
(Pa.)  41  L.  R.  A.  802. 
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Mon'v,  Henderson,  88  111.  248;  Ward  v.  Ward, 
103  111.  477;  Sharp  v.  8harp,  116  111.  609,  6 
N.  E.  15;  FHtz  v.  FHtz,  138  111.  437,  14  L. 
R.  A.  685,  28  N.  E.  1058;  Fizette  v.  Fizette, 
146  111.  335,  34  N.  E.  799;  Aurand  v.  Au- 
rand,  157  111.  323,  41  K.  E.  859. 

Messrs.  Redmon  A  Hoean,  for  defend- 
ant in  error: 

To  constitute  a  ground  for  divorce  under 
the  statute  of  Illinois  the  defendant  must 
have  been  guilty  of  extreme  and  repeated 
cruelty. 

Starr  A  C.  Anno.  Stat.  chap.  40,  S  1. 

The  extreme  and  repeated  cruelty  men- 
tioned in  the  statute  must  consist  of  acts 
of  physical  violence. 

Vignos  v.  Vignos,  15  III.  186;  Emhree  v. 
Emhree,  63  111.  394;  Henderson  v.  Hender- 
son, 88  111.  248;  Fizeite  v.  Fizette,  146  111. 
328,  34  N.  E.  799. 

IXTilkiiiy  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  error  to  the  appellate 
court  for  the  third  district,  seeking  to  re- 
verse a  judgment  of  that  court  affirming  a 
decree  of  the  circuit  court  of  Macon  county 
sustaining  a  demurrer  to  the  bill  of  com- 
plaint of  Rose  Maddox.  The  prayer  of  her 
bill  was  for  a  divorce  on  the  ground  of  ex- 
treme and  repeated  cruelty.  It  is  alleged 
that  the  parties  were  married  in  November, 
1887;  that  they  lived  together  until  Janu- 
ary 7,  1897;  that  defendant  was  an  able- 
bodied,  vigorous  man,  able  to  earn  support 
for  himself  and  his  family;  that,  regardless 
of  his  marriage  vows,  he  was  guilty  of  ex- 
treme, repeated,  and  continuous  cruelty  to 
complainant,  in  that  he  failed  to  provide 
for  her  and  her  children  a  suitable  place  in 
which  to  live,  but  provided  one  wholly  unfit 
for  human  habitation,  notwithstanding 
other  places  were  accessible,  whereby  she 
and  her  children  were  exposed  to  severe  win- 
ter weather  and  suffered  from  extreme  cold, 
and  in  that  he  failed  to  provide  her  and  her 
children  with  sufficient  clothing  to  protect 
them  from  the  cold,  whereby  they  suffered 
exposure  of  their  persons,  and  also  in  that 
he  negligently  failed  to  provide  her  and  her 
children  with  sufficient  food  and  nourish- 
ment; that  on  the  7th  day  of  January,  1897, 
being  a  bitter  cold  day,  she  was  compelled 
to  and  did  abandon  the  uninhabitable  place 
in  which  she  had  been  compelled  to  live,  etc. 
In  other  words,  the  charge  throughout  is 
that  defendant  cruelly  and  heartlessly  neg- 
lected complainant,  failing  to  provide  her 
with  suitable  shelter,  clothing,  and  food. 

The  question  to  be  determined  here  is.  Do 
the  facts,  as  allied,  under  the  decisions  of 
this  court,  constitute  ''extreme  and  repeated 
cruelty,"  within  the  meaning  of  S  1  of  chap- 
ter 40  of  the  Revised  Statutes  [Starr 
&  C.  Anno.  Stat.],  entitled  Divorce,  The 
section  provides  "that  in  every  case  in 
which  a  marriage  has  been,  or  here- 
after may  be,  contracted  and  solemnized  be- 
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tween  any  two  persons,  and  it  shall  be  ad- 
judged, in  the  manner  hereinafter  provided, 
that  either  party  .  .  .  has  been  guilty 
of  extreme  and  repeated  cruelty,  ...  it 
shall  be  lawful  for  the  injured  party  to  ob- 
tain a  divorce  and  dissolution  of  such  mar- 
riage contract."  The  question  as  to  what 
constitutes  cruelty,  as  contemplated  by  our 
statute,  has  been  repeatedly  considered  and 
decided  by  this  court;  and  while  each  case 
must  necessarily  be  adjudged  by  itself,  in  view 
of  its  own  peculiar  facts  and  circumstances, 
yet  it  has  been  uniformly  held  that  cruelty, 
as  a  ground  for  the  ^ranting  of  a  divorce, 
must  consist  of  acts  of  physical  violence.  As 
was  said  in  Harman  v.  Barman,  16  111.  85., 
on  page  90:  "There  must  be  acts  or  threats 
which  may  raise  a  reasonable  apprehension 
of  bodily  hurt.  The  causes  must  be  grave 
and  weighty,  and  show  a  state  of  personal 
danger  incompatible  with  the  duties  of  mar- 
ried life.  It  is  not  mere  austerity  of  temper, 
petulance  of  manners,  rudeness  of  language, 
a  want  of  civil  attentions,  occasional  sallies 
of  passion,  denials  of  little  indulgences  and 
particular  accommodations,  and  which  do 
not  threaten  bodily  harm.  These  are  not 
legal  cruelty."  See  the  case  of  Fizette  v. 
Fizette,  146  111.  328,  34  N.  E.  799,  whefe  the 
forgoing  language  is  quoted  with  approval, 
and  numerous  other  cases  to  the  same  ef- 
fect are  cited.  The  facts  alleged  in  this  bill 
show  a  want  of  civil  attention  and  a  denial 
of  ordinary  comforts  and  accommodations, 
but  these,  under  the  foregoing  decisions,  are 
not  sufficient  to  constitute  cruelty,  such  as 
is  contemplated  by  the  statute  as  a  ground 
for  divorce.  However  strongly  the  allega- 
tions of  this  bill  and  the  arguments  of  coun- 
sel may  appeal  to  the  sympathy  of  the  court, 
it  is  too  clear  for  argument  that,  unless  we 
shall  overrule  the  uniform  line  of  decisions 
cited  above,  the  judgment  of  the  appellate 
court  must  be  affirmed.  The  right  to  a  di- 
vorce in  this  state  is  regulated  by  statute, 
and  can  only  be  decreed  by  the  courts  for 
some  one  of  the  causes  therein  enumerated. 
It  does  not  follow  that,  because  the  wife 
may  be  unable  to  bring  herself  within  the  re- 
quirements of  the  law  so  as  to  <4>tain  a  legal 
separation  from  a  husband,  she  must  there- 
fore suffer  from  his  neglect  and  continue  to 
reside  with  him ;  but  she  may,  if  not  herself 
in  fault,  live  separate  and  apart  from  him, 
compelling  him  to  provide  her  with  the  nec- 
essaries and  comforts  of  life,  according  to 
his  ability  to  do  so.  The  persuasive  argu- 
ment of  counsel  for  the  plaintiff  in  error 
might  with  propriety  be  made  before  the 
legislature  in  support  of  enactments  to  meet 
a  case  like  one  here  presented,  though  we  ex- 
press no  opinion  on  that  subject;  but  it  is 
not  for  the  court  to  add  to  the  statute  by 
way  of  judicial  legislation.  We  think  the 
decree  of  the  circuit  court  and  the  judgment 
of  the  appellate  court  are  in  harmony  with 
the  long-established  rule  in  this  state,  and 
they  will  be  affirmed. 
Judgment  affirmed,  ^^  , 
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Oct., 


Shepard  B.  BETSER,  Pltf.  in  Err., 

V, 

Elizabeth  BETSER. 
(186  111.  537.) 

A  fvlfe  mar  maintain  an  action  aaralnst 
a  tlilrd  pemon  for  tlte  alienation  of 
Iter  hasband's  affectlonsy  under  BeT. 
Stat.  1808,  p.  790,  chap.  68,  |  1,  proTidlng 
that  a  married  woman  may  In  all  cases  sue 
and  be  sued  without  Joining  her  husband 
with  her  to  the  same  extent  as  if  she  were 
unmarried. 

(October  10,  1900.) 

ERROR  to  the  Appellate  Court,  Third  Dis- 
trict, to  review  a  judgment  affirming  a 
judgment  of  the  Circuit  Court  lor  McLean 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  aliena- 
tion  from  her  of  the  affections  of  her  hu»- 
band.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mc89ra.  Tipton  A  Tipton*  £.  O'Gon- 
aell,  and  Fifer  A  Barry,  for  plaintiff  in 
error: 

The  court  erred  in  holding  that  the  dec- 
laration was  sufficient  to  recover  for  loss  of 
consortium,  and  that  appellee  had  a  right  to 
recover  for  such  lose. 

Neville  v.  (Hie,  174  Mass.  305,  54  N.  E. 
841 ;  Houghton  v.  Rice,  174  Mass.  366,  47  L. 
R,  A.  310,  54  N.  E.  843;  Crocker  v.  Crocker, 
08  Fed.  702. 

Alienation  of  affection  alone  is  not  a  sub- 
stantive cause  of  action,  but  is  merely  aggra- 
vation of  damages  for  the  loss  of  consortium. 

A  husband  and  wife  may  contract  with 
each  other  when  the  contract  is  not  pre- 
cluded by  public  policy. 

Randall  v.  Randall,  37  Mich.  572;  Burk- 
holder's  Appeal,  105  Pa.  37. 

If  appellee  was  paid  for  the  loss  of  con- 
sortium she  cannot  recover  again. 

Separate  suits  against  wrongdoers  may  be 
commenced  and  proceed  to  judgment  in  each 
case,  and  one  case  is  not  a  bar  to  another  un- 
til satisfaction  is  received,  and  when  judg- 
ment is  satisfied  in  full,  such  satisfaction  is 
a  bar  to  all  other  suits. 

Christian  v.  Hoover,  6  Yerg.  505;  Love- 
joy  v.  Murray,  3  Wall.  1,  18  L.  ed.  129;  Ses- 
sions V.  Johnson,  05  U.  S.  347,  24  L.  ed.  596; 
Birdsell  v.  Shaliol,  112  U.  S.  487,  28  L.  ed. 
769,5  Sup.  Ct  Rep. '244. 

A  wife  cannot  maintain  on  action  against 
a  third  person. 

Crocks  V.  Crocker,  98  Fed.  702;  Van 
Amam  ▼.  Ayers,  67  Barb.  544;  Duffies  v. 
Duffies,  70  Wis.  374,  8  L.  R.  A.  420, 
45  N.  W.  522;  Logan  v.  Loga/n,  77  Ind. 
558;   Doe  y.  Roe,  82  Me.  603,  8  L.  R.  A. 


833,  20  Atl.  83;  Morgan  t.  Mwrtin,  02 
Me.  190,  42  Atl.  354;  Schouler,  Husb.  &  W. 
H  66;  Addison,  TorU,  §  51;  3  Cooley's  61. 
Com.  p.  143;  Kroessin  v.  Keller,  60  Minn. 
372,  27  L.  R.  A.  684,  62  N.  W.  438. 

The  only  marital  right  of  the  plaintiff  not 
conceded  to  be  relea^  and  settled  in  the 
agreement  set  out  in  the  third  plea  and  in 
the  evidence  between  appellee  and  her  hus- 
band is  the  society  of  her  husband.  That 
right  was  by  the  terms  of  the  agreement  re- 
leased and  settled:  in  fact  all  her  marital 
and  property  rights  were  settled  and  ad- 
justed. 

A  wife's  obligation  to  render  family  serv- 
ices is  coextensive  with  the  husband's  duty 
to  support  her  in  the  family. 

Rhoadcs  v.  Davis,  51  Mich.  306,  16  N.  W. 
659;  14  Am.  &  Eng.  Enc  Law,  p.  555,  and 
cases  cited  in  notes  6-8. 

Under  the  facts  proved  she  is  not  living 
separate  and  apart  from  her  husband  with- 
out fault.  There  is  no  evidence  that  the  hus- 
band would  not  live  with  her  if  she  would  re- 
turn to  him  except  the  written  agreement  in 
evidence,  wherein  it  is  stipulated  that  they 
cannot  live  together. 

She  does  not  make  a  case  that  would  en- 
title her  to  separate  maintenance  under  the 
statute.    * 

Jenkins  t.  Jenkins,  104  111.  134;  Thomas 
V.  Thomas,  152  III.  577,  38  N.  E.  794;  Hun- 
ter V.  Hunter,  7  111.  App.  253. 

Apart  from  the  statute  a  wife  cannot  sue 
for  separate  maintenance  unless  some  other 
relief  is  asked. 

Trotter  v.  Trotter,  77  111.  610. 

Appellee  and  her  husband  are  living  sepa- 
rate and  apart^  under  the  agrement  in  evi- 
dence. This  being  true  she  cannot  recover 
in  this  action. 

Dummer  ▼.  Dummer  (N.  J.  Eq.)  41  Atl. 
149;  Buchanan  v.  Poster,  23  App.  Div.  542, 
48  N.  Y.  Supp.  732;  Whitman  v.  Egbert, 
27  App.  Div.  374,  50  N.  Y.  Supp.  3. 

Appellant  offered  appellee  and  her  hus- 
band a  suitable  home  in  Bloomington  to  live 
in,  rent  free,  and  her  husband  requested  her 
to  move  with  him  to  tlie  city  and  occupy  this 
house,  and  this  she  refused,  and  her  husband 
then  offered  to  go  with  her  to  her  mother's 
and  live  there,  and  this  she  refused. 

There  was  no  justifiable  excuse  for  her 
not  doing  so,  only  her  temper  and  determina^ 
tion  to  have  her  ^^ay.  There  was  certainly 
no  legal  excuse.  It  was  her  duty  to  go  with 
her  husband. 

Kennedy  v.  Kennedy,  87  111.  250;  Babbitt 
V.  Babbitt,  69  111.  277. 

[f  there  was  a  separation,  and  the  defend- 
ant was  not  guilty  of  any  tortious  and  mali- 


NoTB. — On  the  question  of  the  right  of  a 
married  woman  to  maintain  an  action  for  the 
alienation  of  her  husband's  affections  the 
earlier  authorities  in  this  series  in  favor  of 
the  right  are  as  follows :  Bennett  v.  Bennett 
(N.  Y.)  6  L.  E.  A.  568,  and  note;  Foot  v.  Card 
(Conn.)  6  L.  R.  A.  829;  Warren  v.  Warren 
(M>ch.)  14  L.  R.  A.  645;  Haynes  v.  Nowlln 
and.)  14  L.  B.  A.  787 ;  Clow  v.  Chapman  (Mo.) 
26  L.  B.  A.  412;  Hodgklnson  v.  Hodgklnson 
(Neb.)  27  L.  B.  A.  120;  Price  v.  Price  (Iowa) 
52  L.  B.  A. 


29  L.  E.  A.  150;  Brown  v.  Brown  (N.  C.)  38 
L.  E.  A.  242 :  Oemerd  v.  Gemerd  (Pa.)  40  L. 
E.  A.  549;  DIetzman  v.  Mullin  (Ky.)  50  L.  E. 
A.  80S:  and  Wolf  v.  Frank  (Md.)  52  L.  E.  A. 
102. 

Contra,  Duffies  v.  Duffles  (Wis.)  8  L.  E,  A. 
420;  Doe  v.  Eoe  (Me.)  8  L.  E.  A.  833;  and 
Houghton  V.  Bice  (Mass.)  47  L.  E.  A.  310. 

As  to  right  to  maintain  action  simply  in  na- 
ture of  crim.  con.,  see  Kroessin  v.  Ktller 
(Minn.)  27  L.  B.  A.  686. 
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eious  act  to  brin^  it  about,  tlien  the  action 
cannot  be  maintained,  and  aa  bearing  on  the 
question  it  was  pertinent  to  inquire  into  the 
state  of  the  husband's  mind  and  affection 
toward  the  plaintiff,  and  on  that  subject  his 
declarations  were  legitimate  evidence  to  be 
considered  bv  the  jury. 

Pony  V.  Lovejoy,  49  Mich.  532,  14  N.  W. 
485;  Thompson  y.  TrevwUon,  Skinner,  402; 
Aveson  v.  Lord  Kinnaird,  6  East,  188;  Wal- 
4on  V.  Cheeti,  1  Car.  &  P.  621;  Houliaton  y. 
JSfmyth,  2  Car.  &  P.  22 ;  Jones  v,  Thompson,  6 
Car.  &  P.  415;  Wilton  y.  Webster,  7  Car.  ft 
P.  198;  Hoare  y.  Allen,  3  Esp.  276;  Trektto- 
ney  v.  Coleman,  2  Starkie,  191,  1  Barn,  ft 
Aid.  90;  Waiis  v.  Bernard,  8  Bing.  376 ;  Porfc 
y.  Hopki7i3,  2  Bail.  L.  408;  Bennett  v.  Smith, 
21  Barb.  439;  Edtoards  y.  Crock,  4  Esp.  39; 
Preston  y.  Bowers,  13  Ohio  St.  1,  87  Am. 
Dec.  430 ;  Hnover  y.  J^Zair,  26  N.  J.  L.  94. 

Messrs.  Welty  A  Sterliae,  John  E. 
Pollock,  and  Mayne  Polloek,  for  defend- 
ant  in  error : 

This  suit  can  be  maintained. 

Bassett  y.  Bassett,  20  111.  App.  543;  Hut- 
ing  y.  Huling,  32  111.  App.  519 ;  Westlake  y. 
Wcstlake,  34  Ohio  St.  621,  32  Am.  Rep. 
397 ;  Clow  y.  Chapman,  126  Mo.  101,  26  L.  R. 
A.  412,  28  S.  W.  328;  Bennett  v.  Bennett, 
110  X.  Y.  684,  6  L.  R.  A.  563,  23.  N.  E.  17; 
Warren  v.  Warren,  89  Mich.  123,  14  L.  R.  A. 
545,  50  N.  W.  842;  Lookwood  y.  Lookwood, 
67  Minn.  476,  70  N.  W.  784;  Price  y.  Price, 
«1  Iowa,  693,  29  L.  R.  A.  150,  60  N.  W.  202; 
Haynes  y.  tfowlin,  129  Ind.  681,  14  L.  R.  A. 
787,  29  N.  E.  389;  Foot  y.  Ca/rd,  58  Conn.  1, 
«  L.  R.  A.  829,  18  Atl.  1027;  Gemerd  y.  Ger- 
nerd,  185  Pa.  233,  40  L.  R.  A.  549,  39  Atl. 
684;  Yundt  y.  Bartrunft,  41  111.  9. 

Wllldi&t  J.,  deliyered  the  opinion  of  the 
court: 

Elizabeth  Betser  and  William  Louis  Bet- 
eer,  called  Louis  Betser,  were  married 
in  McLean  county,  Illinois,  on  the  26th 
day  of  Noyember,  1889,  and  lived  to- 
gether in  that  county  from  that  time  until 
about  December  28,  1898,  when  they  sepa- 
rated. To  the  September  term,  1899,  of  the 
circuit  court  of  Mcliean  county,  the  wife 
brought  this  action  on  the  case  against  Shep- 
ard  B.  Betaer  for  alienating  her  husband's 
affectione,  by  reason  whereof  he  deserted  and 
abandoned  her.  Shepard  B.  and  Louis  Bet- 
ser are  brothers.  The  general  issue  and  two 
special  pleas  were  filed  on  behalf  of  the  de- 
fendant, but,  demurrer  being  sustained  to 
the  special  pleaa,  a  trial  by  jury  was  had  on 
the  plea  of  not  guilty,  alone.  The  yerdict 
was  for  the  plaintiff,  assessing  her  damages 
at  $3,700,  on  which  judgment  was  regularly 
•entered.  The  defendant  appealed  to  the  ap- 
pellate court  for  the  third  district,  where  he, 
by  his  counsel,  insisted  that  the  circuit  court 
-erred  in  overruling  a  demurrer  to  the  dec- 
laration and  in  sustaining  demurrer  to  the 
special  pleaa;  also,  in  the  admission 
and  rejection  of  evidence,  and  the  giving  and 
refuAing  of  instructions.  Each  of  these 
grounds  of  reversal  was  overruled,  and  a 
judgment  of  affirmance  entered,  to  reverse 
which  this  writ  of  error  has  been  sued  out 
^2  L.  R.  A. 


The  grounds  of  reversal  in  thia  court  are 
stated  by  counsel  to  be:  First,  in  holding 
the  declaration  stated  a  cause  of  action;  and, 
second,  in  holding  that  the  plaintiff  could  re- 
cover damages  for  loss  ol  oonaortium.  In 
fact,  the  only  question  here  raised  is  whether 
a  wife,  in  this  state,  has  a  right  of  action 
aganist  a  third  party  for  alienating  the  af- 
fections of  her  husband.  Incidentally  it  is 
claimed  that  the  plaintiff  is  barred  of  her 
right  of  action  in  this  case,  even  if  other- 
wise entitled  to  maintain  it,  by  a  contract 
between  her  husband  and  herself  entered  into 
after  the  separation.  That  contract  in  no 
sense  waived  any  right  of  action  against  the 
defendant  for  the  loss  here  sued  for,  and  we 
deem  it  unnecessary  to  add  anything  on  that 
branch  of  the  case  to  what  has  been  said  by 
the  appellate  court  in  its  opinion.  We  also 
concur  in  the  view  of  that  court,  as  expressed 
in  its  opinion,  on  the  principal  (|ue6tion  in 
the  case;  but  as  there  is  some  diversity  of 
opinion  on  the  subject^  and  the  case  being 
one  of  first  impression  in  this  court,  it  is 
thought  proper  to  give  it  further  considera- 
tion. 

The  authorities  uniformly  hold  that  a  hat- 
band has  a  right  of  action  ait  common  law 
for  alienating  the  affections  of  his  wife  or 
enticing  her  away  from  him;  but  the  weight 
of  authority,  at  least  in  a  number  of  cases 
decided,  holds  that  the  wife  cannot  maintain 
a  similar  action  for  the  loss  of  the  affections 
or  society  of  her  husband.  This  discrimina- 
tion against  the  wife  has  its  origin  in  the 
ancient  common-law  doctrine  that  the  hus- 
band and  wife  are  one,  that  one  being  the 
husband,  and  the  wife's  rights  merged  in 
him.  That  idea  has,  however,  been  exploded 
by  the  enlightenment  of  the  present  age,  and 
by  legislation.  One  of  the  difficulties  which 
some  of  the  courts  find  in  giving  the  wife  the 
right  to  sue  in  such  a  case  is  &at  she  could 
only  bring  the  action  by  joining  her  husband 
with  her  as  a  party  plaintiff.  It  will  be  un- 
necessary to  inquire  as  to  the  soundness  of 
that  decision;  it  being,  as  we  think,  now 
clearly  settled,  if  not  universally  held,  that 
where  a  statute  has  removed  the  disability 
of  the  wife  to  sue,  vesting  in  her  separate 
rights  in  property,  she  may,  on  the  same 
grounds  and  with  the  same  right  as  her  hus- 
band, recover  for  loss  of  the  affections  of  her 
husband,  against  one  who  has  wrongfully 
deprived  her  of  them.  In  an  extended  note 
to  Clotjo  v.  Chapman  (Mo.),  reported  in  46 
Am.  St.  Rep.  474,  it  is  said:  ''It  has  there- 
fore been  held  by  state  courts,  other  than 
those  of  Maine  and  Wisconsin,  that  a  wife 
may,  without  joining  her  husband,  maintain 
an  action  to  recover  damages  for  the  aliena- 
tion of  his  affections^  and  the  consequent  loss 
of  his  society,  assistance,  and  support,  if,  un- 
der the  statutes  of  the  state  under  which 
she  prosecutes  her  action,  she  is  given  power 
to  sue  for  personal  wrongs  without  joining 
her  husband,"— -citing  a  long  list  of  authori- 
ties. Section  1  of  chapter  68  of  our  statutes 
(Rev.  Stat  1898,  p.  790)  provides  that  a 
married  woman  may  in  all  cases  sue  and  be 
sued  without  joining  her  husband  with  her, 
to  the  same  extent  as  if  she  were  unmarried. 
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Few,  if  any,  state  l€gi8laturea  in  this  coun- 
try have  gone  further  to  secure  to  a  wife  all 
of  her  separate  rights  without  interference 
on  the  part  of  the  husband  than  has  the  leg- 
islature of  this  state.  In  Bigelow,  Torts, 
153,  this  language  is  used:  "To  entice  or 
corrupt  the  mind  and  affections  of  one's  con- 
sort is  a  civil  wrong,  for  which  the  offender 
is  liable  to  the  injured  husband  or  wife.  The 
gist  of  the  action  is  not  the  loss  of  assistance, 
but  the  loss  of  consortium  of  the  husband  or 
wife,  under  which  term  are  included  the  per- 
son's affections,  society,  and  aid."  In 
Schouler,  Uusb.  &  W.  p.  171,  §  143,  and 
Cooley,  Torts,  p.  227,  the  doctrine  is  an- 
nounced that,  except  for  the  fact  of  cover- 
ture, there  is  no  reason  why  such  an  action 
could  not  be  maintained  by  the  wife.  Upon 
what  reasoning  it  could  be  held  that  a  loss 
of  the  affections  of  a  husband  is  less  real 
and  substantial  than  the  loss  of  the  affec- 
tions of  a  wife,  we  cannot  perceive.  We  en- 
tertain no  doubt  that  by  the  clear  weight  of 
both  reason  and  authority  a  wife  has,  under 
our  statute,  precisely  the  same  right  of  re- 
covery for  such  a  loss  as  the  husband.  Un- 
der this  view  of  the  law,  every  material  con- 
troverted fact  bedng  found  against  the  plain- 
tiff in  error,  the  judgment  of  the  appellate 
court  must  be  affirmed. 
Judgment  affirmed. 


George  W.  WILSON,  Appi., 

V, 

CARLINVILLE  NATIONAL  BANK. 
(187   111.   222.) 

1.  Tlie  failure  to  collect  a  ol&eck  In 
oonseaiience  of  the  nesUffence  of  a 
lianlc  to  which  it  was  sent  for  collection,  by 
a  bank  in  which  It  was  deposited  for  collec- 
tion, will  not  preclude  the  latter  bank  from 
recovering  the  amount  thereof  from  the  de- 
positor to  whom  it  had  given  credit  for  the 
amount,  if  that  bank  exercised  due  care  In 
selecting  the  correspondent  to  which  it  sent 
the  check,  since  the  correspondent  bank  Is 
the  agent  of  the  depositor. 

8.  One  '«vlio  deiioslta  for  collection  a 
cbeck  on  a  distant  bank  with  knowl- 
edge that  it  is  the  only  bank  in  the  place, 
and  that  the  check  will  be  collected  without 
expense  to  him  through  other  banks  In  ac- 
cordance with  banking  usages,  Is  estopped 
from  charging  the  bank  in  which  he  de- 
posited It  with  negligence  in  sending  It  to  a 
correspondent  who  forwards  It  to  the  drawee 
for  collection  In  accordance  with  the  custom 
in  such  cases. 

(October  19,  1900.) 


NoTB. — ^That  bank  In  which  check  or  draft 
is  deposited  for  collection  Is  liable  for  default 
of  correspondent  bank,  see  In  this  series  the 
cases  of  Strelssguth  v.  National  German  Amer- 
ican Bank  (Minn.)  7  L.  R.  A.  363;  and  Corn 
Exch.  Bank  v.  Parmer's  Nat.  Bank  (N.  Y.)  7 
L.  U.  A.  659. 

Contra,  First  Nat.  Bank  t.  Sprague   (Neb.) 
15  L.  R.  A.  498;  Glvan  v.  Bank  of  Alexandria 
(Tenn.)  47  L.  R.  A.  270;  and  Waterloo  Milling 
Co.  y.  Euenster  (111.)  29  L.  R.  A.  794. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court»  Third  District,  af- 
firming a  judgment  of  the  Circuit  Court  for 
Macoupin  County  in  favor  of  plaintiff  in  a» 
action  brought  to  recover  back  money  drawn 
by  defendant  against  a  credit  representing  a 
check  deposited  for  collection.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bell  A  Bnrtoiit  for  appellant: 

It  is  negligence  for  a  collector  of  a  bank 
cheek  or  promissory  note  to  send  it  by  mail 
for  payment  to  the  party  who  is  to  pay  it. 

Drovers'  "Sat,  Rank  v.  Anglo-American 
Pkg.  d  Provision  Co,  117  111.  100, 57  Am.  Rep. 
855,  7  N.  E.  601 ;  Minneapolis  Sash  d  Door 
Co.  V.  Metropolitan  Bank,  76  Minn.  136,  44 
L.  R.  A.  504,  78  N.  W.  980;  Anderson  v. 
Hodgers,  53  Kan.  542,  27  L.  R.  A.  248,  36 
Pac.  1067:  1  Dan.  Neg.  Inst.  §§  328,  328a; 
Merchants*  yat.  Bank  v.  Goodman,  109  Pa. 
422,  58  Am.  Rep.  728,  2  Atl.  687 ;  German 
Nat,  Bank  v.  Bums,  12  Colo.  539,  21  Pac. 
714;  2  Dan.  Neg.  Inst.  §  1599. 

If  it  is  negligence  to  send  a  check  for  pay- 
ment by  mail  to  the  bank  that  is  to  pay  it 
then  no  custom  among  bankers  can  avail  to 
absolve  the  party  thus  acting  from  the  con- 
sequences  of  such  negligence.  A  custom  can- 
not be  asserted  in  opposition  to  the  law.  A 
custom  cannot  sanction  n^ligence. 

Drovers'  Nat,  Bank  v.  Anglo-Ameriean 
Pkg,  d  Provision  Co.  117  111.  100,  67  Am. 
Rep.  855,  7  N.  E.  601 ;  Merchants'  Nat,  Bank 
y.  Goodman,  109  Pa.  422,  58  Am.  Rep.  728, 
2  Atl.  687;  Gregg  v.  Beane,  69  Vt.  22,  37 
Atl.  248;  1  Bouvier,  Law  Dictp.  359,  §  2; 
Allen  V.  Merchants'  Bank,  22  Wend.  215,  34 
Am.  Dec.  289. 

An  alleged  custom  or  method  of  doing  busi- 
ness can  be  effective  only  as  to  those  who 
are  shown  to  have  knowledge  of  it,  or  who 
expressly  recognize  it  in  the  transaction  in 
hand. 

Bacater  t.  Sherman,  73  Minn.  434,  76  N. 
W.  211;  Dem  v.  Kellogg,  64  Neb.  560,  74  N. 
W.  844;  Thompson  v.  Minneapolis  d  Si.  L» 
R,  Co.  35  Minn.  428,  29  N.  W.  148. 

There  can  be  no  presumption  that  the  us- 
ages of  a  particular  trade  or  business  are 
known  to  persons  not  engaged  in  that  busi- 
ness. 

27  Am.  &  Eng.  Enc.  Law,  p.  479. 

It  cannot  be  claimed  that  appellant  by 
placing  the  check  in  question  with  appellee 
for  collection  assented  by  implication  to  a 
custom  that  appellee  might  be  negligent. 

Dem  V.  Kellogg,  54  Neb.  560,  74  N.  W. 
844;  Anderson  v.  Rodgers,  63  Kan.  542,  2T 
L.  R.  A.  248,  36  Pac.  1067. 

An  agent  to  collect  has  no  authority  to  re- 
ceive in  payment  anything  but  cash. 

Bank  of  Antigo  v.  Union  Titist  Co.  149^ 
111.  343,  23  L.  R.  A.  611,  36  N.  E.  1029. 

When  appellee  received  the  check  for  col* 
lection  without  any  stipulation  or  under^ 
standing,  appellant  was  authorized  to  as* 
sume  that  appellee  was  able  to  collect,  and 
that  it  had  or  would  procure  a  suitable  agent 
through  whom  to  do  it  promptly. 

Drovers*   Nat.    Bank    v.   Anglo-Americai^ 
Pkg.  d  Provision  Co.  117  111.  100,  67 
Rep.  865,  7  N.  E.  601. 
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A  custom  to  be  binding  must  be  uniform, 
long  established,  and  generally  acquiesced  in, 
and  so  well  known  as  to  induce  the  belief 
that  parties  contracted  with  reference  to  it, 
when  nothing  is  said  to  the  contrary. 

Turner  v.  Dawson,  60  111.  85. 

It  must  be  certain,  reasonable,  and  ancient. 
Usage  is  not  custom. 

strong  v.  King,  35  111.  9,  85  Am.  Dec.  336; 
Packard  v.  Van  Schoick,  58  111.  79. 

Messrs.  Bliiaker  ft  Blnaker  for  appel- 
lee. 

Bogga,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  having  procured  a  certifi- 
cate of  importance,  has  prosecuted  this  ap- 
peal from  the  judgment  of  the  appellate 
court  for  the  third  district  affirming  a  judg- 
ment in  the  sum  of  $300,  entered  against  him 
by  the  circuit  court  of  Macoupin  county,  in 
an  action  of  assumpsit  brought  by  the  appel- 
lee bank.  The  cause  was  heard  in  said  cir- 
cuit court  before  the  court  without  the  inter- 
▼ention  of  a  jury.  It  is  urged  the  court  en- 
tertained and  applied  erroneous  views  of  tlie 
law  applicable  to  the  facts  of  the  case.  The 
facts  necessary  to  be  known,  in  order  that 
the  correctness  of  the  ruling  of  the  court  on 
the  propositions  of  law  may  be  determined, 
are,  in  substance,  as  follows:  The  appellee 
hank,  conducted  a  banking  business  in  Carlin- 
ville,  Illinois.  On  March  30,  1893,  appel- 
lant, a  farmer  and  stock  dealer,  who  resided 
some  7  miles  from  Carlinville,  while  in  Gil- 
lespie, a  village  about  19  miles  from  Carlin- 
ville, received  a  check  drawn  in  his  favor  by 
one  Clark,  in  the  sum  of  $300,  on  the  Citi- 
zens' Bank  of  Gillespie.  Appellant  then, 
and  for  some  two  years  before,  had  kept  an 
account  with  the  appellee  bank,  making  de- 
posits therein,  and  drawing  checks  against 
the  same.  He  had  frequently  deposited,  in 
the  appellee  bank,  checks  payable  by  other 
banks  located  in  other  towns  and  cities,  and 
had  been  permitted  to  treat  the  amount  of 
such  checks  as  credits  of  cash  to  his -account, 
subject  to  be  drawn  against  by  him  as  though 
the  deposit  had  been  of  cash.  On  June  1, 
1893,  he  brought  the  aforesaid  check  on  the 
Gillespie  bank  to  Carlinville,  and  indorsed 
and  delivered  it  to  the  appellee  bank.  The 
amount  thereof,  without  any  deduction  or 
charge,  was  credited  to  him  as  though  it  had 
been  a  deposit  of.  cash,  and  the  same  was 
paid  out  (together  with  other  funds  to  his 
credit)  on  checks  subsequently  drawn  by 
him.  On  June  Ist — the  day  of  the  receipt  of 
the  check — ^the  appellee  bank  sent  it  by  mail 
for  collection  to  the  National  Bank  of  Com- 
merce, its  correspondent  in  St.  Louis.  June 
2d  the  National  Bank  of  Commerce  sent  the 
check  by  mail  for  collection  to  the  Globe  Na- 
tional Bank  of  Chicago,  its  correspondent 
bank.  June  3d  the  Chicago  bank  sent  it  di- 
rectly to  the  Citizens'  Bank  of  Gillespie,  on 
which  it  was  drawn.  The  Citizens'  JBank  re- 
ceived the  check  June  5,  and  on  the  7th  day 
of  Jane  returned  as  payment  its  draft  drawn 
on  the  National  Bank  of  the  Republic  in 
St.  Louis  for  the  full  amount  thereof.  The 
draft  so  drawn  by  the  Gillespie  bank  was 
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presented  to  the  National  Bank  of  the  Re- 
public in  St.  Louis  for  payment  June,  9,  but 
payment  was  refused,  the  Citizens'  Bank 
having  failed  on  June  8.  The  appellee  bank 
brought  the  action  to  recover  the  said  sum  of 
$300  paid  by  it  on  checks  drawn  by  the  ap- 
pellant against  the  credit  obtained  by  the  de- 
posit of  the  said  check  in  his  favor  on  the 
Gillespie  bank,  and  which  it  had  not  been 
able  to  collect. 

The  trial  court,  in  propositions  of  law  pre- 
sented in  behalf  of  the  appellee  bank,  held 
that  if  the  bank  did  not  purchase  the  check 
from  appellant,  but  received  it  from  him  for 
collection  by  means  of  correspondent  banks, 
in  accordance  with  the  general  custom  of 
banks,  and  that  it  used  due  care  and  dili- 
gence in  forwarding  the  check  for  collection^ 
and  exercised  reasonable  care  and  prudence 
in  selecting  the  bank  to  which  it  forwarded 
the  same,  such  bank  so  selected  became  the 
agent  of  the  appellant,  and  that  the  appellee 
bank  was  not  liable  to  the  appellant  for  any 
neglect  or  default  of  the  correspondent  bank, 
or  the  Chicago  bank  to  whom  the  said  cor- 
respondent bank  sent  the  same  for  collec- 
tion. This  is  the  view  taken  by  the  courta 
of  last  resort  in  Connecticut,  Iowa,  Kansas, 
Maryland,  Massachusetts,  Mississippi,  Wis- 
consin, Nebraska,  North  Carolina,  Tennessee, 
Missouri,  Louisiana,  and  our  own  state.  3 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  812.  The 
correspondent  or  collecting  bank  is  regarded 
as  the  agent  of  the  receiving  bank,  and  not 
of  the  check  owner,  by  the  courts  of  final 
resort  in  Michi^n,  Minnesota,  Montana, 
New  Jersey,  New  York,  Ohio,  and  also  by  the 
courts  of  the  United  States.  3  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  810.  The  arguments 
and  reasons  upon  which  these  conflicting  ad- 
judications are  grounded  are  familiar  to  the 
profeecrion,  and  discussion  of  the  question 
may  well  be  regarded  as  exhausted  by  what 
has  been  so  often  said  pro  et  oon  in  judicial 
opinions  and  by  law  writers.  This  court,  aa 
early  as  18G1,  in  the  case  of  ^tna  Ins,  Co. 
V.  Alton  City  Bank,  25  HI.  243,  79  Am.  Dec. 
328.  adopted  the  rule  announced  in  the  prop- 
osition held  by  the  trial  court;  and  in  the 
later  decisions  of  Drovers*  Nat.  Bank  v. 
Anglo- Amerieaat  Pkg.  d  Provision  Co.  117 
III.  100,  57  Am.  Rep.  855,  7  N.  E.  601,  and 
Waterloo  Millino  Co.  v.  Kuenster,  158  111. 
259,  29  L.  R,  A.'^794,  41  N.  E.  906,  reaffirm 
the  doctrine  of  the  earlier  case.  It  must  be 
assumed  the  parties  hereto  acted  in  view  of 
the  long-established  and  well-settled  rule  of 
law  in  this  state. 

Nor  do  we  think  the  court  erred  in  refus- 
ing to  hold  proposition  No.  4,  asked  by  ap- 
pellant, as  follows:  "The  court  holds  that 
if  the  plaintiff,  at  the  time  of  sending  the 
check  in  question  to  its  St.  Louis  correspond- 
ent,  knew  that  such  St.  Louis  bank  would,  by 
itself  or  by  its  agents  of  its  selection,  send 
such  check  for  payment  direct  to  the  drawee 
bank,  then,  under  the  law,  such  St.  Louis 
bank  would  not  be  a  suitable  agent  to  be  in- 
trusted with  the  collection  of  such  paper, 
and,  if  the  loss  here  complained  of  resulted 
from  such  method  of  collecting,  then  the  de- 
fendant would  not    be    liable  here."    The 
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court  held  proposition  No.  10,  the  substance 
of  which  was  that  it  was  negligence  on  the 
part  of  the  Globe  National  Bank  to  send  the 
•check  by  mail  for  payment  to  the  Gillespie 
bank,  on  which  it  was  drawn.  The  argu- 
ment of  counsel  is  that,  the  principle  an- 
nounced in  proposition  No.  10  being  correct, 
it  follows,  logically  and  irresistibly,  that  if 
the  appellee  bank  knew  the  National  Bank 
of  Commerce  of  St.  Louis  would,  by  itself 
or  through  its  correspondent  bank,  send  the 
oheck  to  the  Citizens  Bank  at  Gillespie  for 
•collection,  then  that  said  appellee  bank  could 
not  be  regarded  as  having  acted  with  reason- 
able diligence  and  care  in  selecting  the  Na- 
tional Bank  of  Commerce  to  make  the  col- 
lection, and  that  the  trial  court  should  have 
declared,  as  matter  of  law,  that  the  appellee 
bank  was  careless  and  negligent  in  the  selec- 
tion of  the  National  Bank  of  Commerce  as 
an  agent  in  the  matter  of  the  collection  of 
the  check.  The  evidence  sufficiently  tended 
to  show,  and  the  court  recited  in  proposition 
No.  5  held  for  the  appellee,  "that  it  is  a 
well-known,  long-established,  and  general 
custom  of  collecting  banks  to  transmit  di- 
rectly to  their  correspondent  out  of  town 
banks  for  collection,  checks  drawn  upon  such 
out  of  to\vn  banks  and  in  their  hands  for  col- 
lection, in  cases  where  tiiere  is  no  other  bank 
in  such  towns."  It  also  appeared  from  the 
testimony,  and  was  recited  by  the  court  in 
proposition  No.  1  in  the  same  behalf,  that 
the  Citizens'  Bank  of  Gillespie  was  the  only 
bank  in  Gillespie.  The  evidence  further  suf- 
ficiently established  that  appellant  knew 
there  was  but  one  bank  in  Gillespie,  namely, 
the  Citizens'  Bank,  upon  which  the  check  he 
held  was  drawn.  It  was  also  shown  by  the 
proofs  that  the  appellant  had,  on  prior  occa- 
sions, deposited  with  the  appellee  bank  other 
chedcs  upon  out  of  town  banks,  and  availed 
himself  of  the  facilities  offered  by  the  system 
adopted  and  in  vogue  only  among  banks  and 
bankers  for  the  collection  of  that  class  of 
paper.  He  may  not  have  known  the  details 
of  the  system  or  custom  in  force  among 
banks  for  the  collection  of  such  checks,  but 
he  knew  the  collection  was  to  be  made,  with- 
out expense  to  him,  through  banks  co-operat- 
ing together,  in  compliance  with  certain  us- 
ages and  customs  existing  between  such  in- 
stitutions to  enable  such  collections  to  be  so 
made.  He  knew  there  was  but  one  bank  in 
Gillespie,  and  that  the  one  on  which  the 
check  was  drawn.  The  co-operation  of  that 
bank  was  essential  to  the  operation  of  the 
mode  of  collecting  the  check;  for  there  was 
no  othrr  bank  at  Gillespie  to  act  in  the  mat- 
ter. With  this  knowledge  the  appellant  ac- 
cepted the  benefit  of  the  facilities  for  the  col- 
lection of  his  check  which  the  banks  held 
out  to  their  customers.  The  usages  and  cus- 
toms thus  availed  of  by  appellant  contem- 
plated the  sending  of  the  check  directly  to 
the  bank  upon  which  it  was  drawn,  there 
being  no  other  bank  at  that  point.  The  ap- 
pellant having  knowledge  there  was  but  one 
bank  at  Gillespie,  and  that  his  check  was  to 
be  collected,  without  cost  or  expense  to  him, 
through  the  medium  of  business  usages  and 
customs  in  force  only  between  banks  and 
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bankers,  could  not  be  permitted  to  accept  the 
facilities  thus  afforded  by  the  appellee  bank 
for  his  accommodation,  and  afterwards  in- 
sist that  compliance  by  the  appellee  bank 
with  the  usages  and  customs,  the  benefit 
whereof  he  sought  to  avail  himself  of,  should 
constitute  actionable  n^ligence.  The  trial 
court  did  not  err  in  refusing  to  declare,  as 
matter  of  law,  the  appellee  bank  was  negli- 
gent in  committing  the  collection  of  the 
check  to  the  National  Bank  of  Commerce, 
though  it  knew,  or  had  sufficient  reason  to 
be  chargeable  with  knowledge  or  notice,  that 
said  National  Bank  of  Commerce  would,  di- 
rectly or  indirectly,  send  the  check  to  the 
bank  on  which  it  was  drawn*  for  payment. 
The  other  questions  argued  by  counsel  are 
questions  of  fact,  or  mixed  questions  of  law 
and  fact,  and  not  open  to  review  in  this 
court. 

The  judgment  of  the  Appellate  Court  is  af- 
firmed. 


Abbie  C.  SCHKOEDER,  Appt,, 

V, 

City  o(f  JOLIET. 

(189  111.  4a.) 

The  benefit  resnltinir  from  the  Im- 
proveiuent  may  be  considered  in  as- 
sessing the  damages  resulting  from  the  re- 
moval of  lateral  support  from  an  abutting 
lot  in  cutting  down  and  improving  a  street 
under  a  constitutional  provision  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  Just  compensation. 

(February  20,  1001.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Appellate  Court,  Second  District,  re- 
versing a  judgment  of  the  Circuit  Court  for 
Will  County  in  her  favor  in  an  action 
brought  to  recover  damages  for  injuries 
caused  by  the  removal  of  lateral  support 
from  her  property.    Affirmed, 

The  facta  are  stated  in  the  opinion. 

Afr.  J.  Xi.  O'Doniiell,  for  appellant: 

A  right  to  lateral  support  is  an  absolute 
right,  and  any  injury  to  the  same  is  a  tak- 
ing, and  not  merely  a  damaging,  of  property 
under  the  Constitution. 

McCullough  V.  jfif*.  Paul,  M.  d  M,  R.  Co. 
52  Minn.  12,  53  N.  W.  80a,  7  Am.  R.  k  Corp. 
Cas.  250,  and  note;  Steams  v.  Richmond,  88 
Va.  992,  14  S.  E.  847 ;  Richardson  v.  Ver- 
mont O,  R,  Co.  25  Vt.  465,  60  Am.  Dec.  283 ; 
Buskirk  v.  Strickland,  47  Mich.  389,  11  N. 
W.  210;  Dyer  v.  St.  Paul,  27.  Minn.  457; 


Note. — As  to  deduction  of  benefits  in  esti- 
mating damages  to  property  caused  by  public 
Improvements  or  eminent  domain  proceedings, 
see,  in  this  series,  the  following  cases:  Leroy 
k  W.  R.  Co.  V.  Robs  (Kan.)  2  L.  R.  A.  217;  San 
Diego  Land  A  Town  Co.  v.  Neale  (Cal.)  8  L. 
R.  A.  83;  Newman  v.  Metropolitan  Blev.  R. 
Co.  (N.  Y.)  7  L.  R.  A.  289:  State.  Mangles. 
Prosecutor  v.  Hudson  County  Freeholders  (N. 
J.  L.)  17  L.  R.  A.  785 :  Spencer  v.  Metropolitan 
Street  R.  Co.  (Mo.)  22  L.  R.  A.  668;  Hickman 
V.  Kansas  (Mo.)  23  L.  R.  A.  658;  and  Bls'r  v. 
Charleston  (W.  Va.)  35  L.  R.  A.  852. 
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O'Brien  ▼.  Bt  Paul,  25  Minn.  331,  33  Am. 
Rep.  470;  Nortliem  Tranap.  Co.  v.  OhuMgo, 
^9  U.  S.  645,  25  L.  ed.  339;  Lewis,  Em.  Dom. 
$§  101,  151,  569;  Schulst  y.  Byera  (N.  J.  L.) 
13  L.  R.  A.  569,  and  note;  Moellering  y.  Ev- 
«n«,  121  Ind.  195,  6  L.  R.  A.  449,  22  N.  E. 
^89;  12  Am.  &  £ng.  Enc.  Law,  pp.  933-937. 

Every  landowner  has  a  right  to  have  his 
floil  preserved  intact  against  its  own  weight, 
And  the  ordinary  effects  of  the  dements. 

Wood,  Nuisances,  §  172. 

Before  the  adoption  of  the  Constitution 
of  1870,  it  was  the  settled  doctrine  in  Illi- 
nois that  any  physical  injury  to  private 
property  by  tiie  construction  of  a  public  im- 
provement was  a  taking  to  the  extent  of  the 
damages  thereby  sustained. 

Riffney  v.  Chicago,  102  111.  64;  Kevins  ▼, 
Peoria,  41  111.  502,  89  Am.  Dec.  392. 

The  value  of  the  land  taken  must  be  paid 
in  money,  and  benefits  cannot  be  set  off 
against  the  same. 

Union  Drainage  Diet.  Oomrs.  v.  Volke, 
103  111.  243,  45  N.  E.  415;  Chaplin  v.  Wheat- 
land Hightoay  Comrs.  129  111.  651,  22  N.  E. 
484;  Deitrick  v.  Bishop  Twp,  Highway 
Comrs.  6  111.  App.  70;  Carpenter  v.  Jennings, 
77  111.  250;  Hayes  v.  Ottaioa,  O.  d  F.  R.  Val- 
ley R.  Co.  54  111.  373 ;  Lake  Shore  d  M.  8. 
R.  Co.  v.  Baltimore  d  0.  R.  Co.  149  111.  272, 
37  N.  E.  91 ;  Hyslop  v.  Finch,  99  111.  182. 

Any  perman£nt  change  in  title  or  encum- 
brance on  property,  or  exclusion  of  the  own- 
er from  its  enjoyment,  though  it  does  not  ob- 
fiolutely  devest  him  of  title,  is  a  taking. 

Vanderlip  v.  Grand  Rapids,  73  Mich.  522, 
3  L.  R.  A.  247,  41  N.  W.  677;  Pumpelly  v. 
Oreen  Bay  d  M.  Canal  Co.  13  Wall.  166,  20 
L.  ed.  557 ;  MoCullough  v.  8t.  Paul,  M.  d  M. 
R.  Co.  52  Minn.  12,  53  N.  W.  802;  Foster  v. 
Staff w'd  'Sat.  Bank,  57  Vt.  128;  Wilmes  ▼. 
Minneapolis  d  N.  W.  B.  Co.  29  Minn.  242.  13 
N.  W.  39. 

Mr.  B.  J.  Ban*,  for  appellee: 

In  improving  a  street  by  a  city  under  the 
power  conferred  by  its  charter,  if  private 
property  is  injured  thereby  the  real  question 
is.  Has  the  value  of  the  property  to  sell  or 
rent  been  diminished  by  the  improvement? 

Chicago  v.  Taylor,  125  U.  S.  161,  31  L.  ed. 
038,  8  Sup.  Ct.  Rep.  820. 

The  difference  in  the  actual  value  of  the 
property  immediately  before  and  immediate- 
ly after  the  injury,  and  caused  by  it,  can  be 
oonsidered. 

Philadelphia  Ball  Club  v.  Philadelphia, 
192  Pa^  632,  46  L.  R.  A.  724,  44  Atl.  265. 

The  owner  is  entitled  to  receive  just  com- 
pensation, which  is  to  be  measured  by  the 
difference  between  the  value  of  the  property 
before  and  after  the  improvement  by  which 
it  has  been  damaged. 

Jacksonmlle  v.  Loar,  65  HI.  App.  218. 

Where  the  street  grade  is  lowered  in  front 
of  abutting  property,  and  such  property  is 
especially  damaged  thereby,  the  owner  may 
recover  from  the  city. 

The  measure  of  damages  in  such  case  is 
the  difference  between  the  market  value  of 
the  property  immediately  before  it  became 
known  that  the  grade  would  be  lowered,  and 
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ita  market  value  just  after  the  grade  was 
lowered. 

Louisville  r.  Hegan,  20  Ky.  L.  Rep.  1532, 
49  S.  W.  532. 

The  measure  of  damages  for  removing  the 
lateral  support  of  land,  whereby  it  sinks 
and  falls  away,  is  not  the  cost  of  restoring 
it»  but  the  diminution  of  the  value  of  the  lot 
by  reason  of  the  act. 

Moellering  v.  Evans,  121  Ind.  195,  6  L.  R. 
A.  449,  22  N.  E.  980;  3  Sutherland,  Dama- 
ges, pp.  417,  418;  McGuire  v.  Grant,  25  N.  J. 
L.  356,  67  Am.  Dec.  49;  Schultz  v.  Bower, 
64  Minn.  123,  66  N.  W.  139;  Gilmore  v.  Dris- 
coll,  122  Mass.  190,  23  Am.  Rep.  312;  Foley 
v.  Wyeth,  2  Allen,  131,  79  Am.  Dec  771. 

'  CartwrlKht,  J.,  delivered  the  opinion  of 
the  court: 

This  case  was  tried  in  the  circuit  court  of 
Will  county  upon  the  amended  declaration 
of  appellant  and  a  plea  of  the  general  issue 
thereto  by  appellee,  and  resulted  in  a  verdict 
and  judgment  for  $500  in  favor  of  appellant. 
By  said  amended  declaration  the  plaintiff  al- 
\^g&A  that  she  owned  lots  5  and  6,  in  block  14 
in  West  Joliet,  in  the  city  of  Jollet,  front- 
ing upon  Hickory,  Broadway,  and  Exchange 
streets;  that  the  city  improved  said  streets 
by  cutting  them  down  and  excavating  them, 
so  as  to  deprive  the  said  lots  of  their  lateral 
support;  that  said  lots  were  thereby  ren- 
dered insecure,  and  the  soil,  fences,  walls, 
and  other  improvements  were  caused  to  fall 
into  the  excavation  for  want  of  said  lateral 
support,  and  that  she  thereby  sustained  dam- 
ages which  she  sought  to  recover.  On  the 
trial,  plaintiff  prov^  that  the  city  had  cut 
down  Exchange  street  opposite  her  property, 
and  that  some  of  the  earth  had  fallen,  and 
more  would  fall;  and  she  introduced  the 
opinions  of  witnesses  as  to  how  much  of  the 
lots  would  eventually  fall  into  the  street, 
aind  what  damage  and  injury  were  occasioned 
to  the  lots  thereby.  She  contended  that  the 
cutting  down  of  th*e  street  adjoining  her  prop- 
erty abutting  thereon,  and  thereby  removing 
the  lateral  support,  was  an  actual  taking  of 
said  property,  and  that  she  was  entiled  to 
compensation  in  money  for  the  property  so 
taken,  regardless  of  benefits  resulting  from 
the  improvement.  The  defendant  did  not 
deny  that  it  had  cut  down  the  street  and  re- 
moved the  lateral  support  from  the  adjoin- 
ing property,  nor  that  plaintiff  was  entitled 
to  recover  damages  if  her  property  was  dam- 
aged and  lessened  in  value  by  the  improve- 
ment. The  only  question  raised  was  wheth- 
er the  measure  of  damages  was  l^e  difference 
in  market  value  of  the  lots  before  and  after 
the  improvement,  or  whether  the  defendant 
must  pay  damages  although  the  improvement 
might  have  increased  the  value  of  the  lots. 
The  court  held  the  rule  contended  for  by 
plaintiff  to  be  the  correct  one,  and  that  the 
defendant  must  pay  for  the  injury  to  the 
lots  in  consequence  of  its  act  by  removing 
the  lateral  support,  regardless  of  the  effect 
of  the  improvement  upon  the  lots.  Tlie  de- 
fendant sought  to  prove  that  in  consequence 
of  the  improvement  the  market  value  of 
plaintiff's  property  was  from  $2,000  to  $5,000 
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more  after  the  cutting  down  and  improve- 
m«it  of  the  streets  than  before.  The  court 
sustained  objections  to  evidence  of  that  char- 
acter, and  followed  the  same  rule  in  giving 
and  refusing  instructions.  The  defendant 
asked  the  court  to  give  instructions  that,  if 
the  property  was  benefited  by  the  improve- 
ment, and  was  worl^  more  afterwards  than 
,  before,  plaintiff  could  not  recover.  The  in- 
structions were  refused,  and  instructions 
were  given  upon  the  theory  that,  although 
there  was  no  damage  to  plaintiff's  property 
from  the  improven>ent,  and  it  was  benefited 
thereby,  yet  the  benefit  should  not  be  taken 
into  account.  The  defendant  removed  the 
cause  to  tlie  appellate  court  for  the  second 
district,  and  that  court  sustained  the  errors 
assigned,  and  reversed  the  judgment  for  such 
errors,  and  remanded  the  cause  to  the  cir- 
cuit court  for  another  trial.  Plaintiff,  who 
was  appellee  in  the  appellate  court,  there- 
upon moved  that  court  to  vacate  and  set 
aside  the  order  remanding  the  cause  to  the 
circuit  court,  to  make  the  judgment  one  of 
reversal  only,  and  to  grant  a  certificate  of 
importance  and  an  appeal  to  this  court.  Her 
motion  was  allowed,  and  the  remanding  or- 
der stricken  out,  leaving  the  judgment  of 
the  appellate  court  a  final  judgment  re- 
versing the  judgment  of  the  circuit  court, 
and  ending  the  case.  The  appellate  court 
then  granted  a  certificate  of  importance,  as 
requested,  and  allowed  an  appeal  to  this 
court.  There  was  no  finding  of  facte  by  the 
appellate  court,  and  the  reversal  was  for  er- 
rors of  law  which  might  have  been  corrected 
upon  another  trial.  The  judgment,  as  first 
entered,  ji^ave  plaintiff  the  right  of  another 
trial.  The  appellate  court,  by  ite  opinion, 
fixed  the  rules  of  law  for  such  trial  as  de- 
fendant had  claimed  the  law  to  be  in  the 
trial  court.  Plaintiff.did  not  wish  to  try  her 
case  again  if  the  appellate  court  was  right, 
and  the  reversal  for  error  was  proper.  She 
declined  to  try  it  again  under  the  rules  fixed, 
and,  as  she  requested  that  the  case  should 
not  be  remanded,  the  only  question  here  is 
whether  the  appellate  court  was  right  in  sus- 
taining the  errors  assigned  and  reveraing  the 
jud^rment. 

The  Constitution  provides  (art.  2,  §  13) 
that  "private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compen- 
sation." The  rule  has  long  been  settled  that, 
if  property  is  actually  taken  and  applied  to 
a  public  use,  this  provision  of  the  Constitu- 
tion requires  that  it  shall  be  paid  for  in 
money,  regardless  of  benefite  te  other  land 
of  the  same  owner  of  which  he  is  not  de- 
prived. Carpenter  v.  JenningSf  77  111.  250; 
Chaplin  v.  Wheatland  Itighway  Comrs.  129 
111.  651,  22  N.  E.  484.  Where  property  is 
not  actually  taken  by  the  public  for  ite  use, 
but  the  question  is  whether  it  has  been  dam- 
aged for  public  use,  the  ordinary  rule  for  the 
determination  of  that  question  is  applied; 
and,  if  the  market  value  of  the  property  is 
not  decreased,  there  is  no  damage,  and  there 
can  be  no  recovery.  In  this  case  it  is  al- 
leged that  there  is  a  damage  to  appellant's 
property  by  depriving  it  of  lateral  support. 
There  is,  incident  to  land  in  its  natural  con- 
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dition,  a  right  of  support  from  the  adjoiznni^ 
land,  and  every  owner  is  entitled  to  have  his 
soil  in  its  natural  state  susteined,  when  nec- 
essary, by  the  lateral  support  of  the  adjacent 
soil.  Quiney  v.  Jones,  76  III.  231,  20  Am. 
Rep.  243.  This  right  of  lateral  support  is- 
one  which  an  owner  enjoys  in  connection 
with  his  property,  and,  if  he  sustains  dama- 
ges by  ite  withdrawal  by  the  adjoining  own- 
er, he  is  entitled  to  be  compensated.  Where- 
there  is  an  injury  te  a  right  of  that  charac> 
ter,  there  may  be  a  recovery  for  the  deprecia- 
tion in  value  by  reason  of  being  deprived  of 
the  right.  Rigney  v.  Chicago,  102  111.  64. 
If  such  support  is  removed  by  a  city  in  mak- 
ing an  excavation,  the  city  is  liable  for  the 
damages  resulting  from  its  act,  if  there  be- 
any. The  measure  of  damages  is  the  dimi- 
nution in  value  of  the  property  by  reason  of 
the  act  of  the  city.  3  Sutherland,  Damages, 
p.  417.  The  law  will  protect  an  owner  of 
property  from  aggression  on  the  part  of  the 
city,  but  if,  upon  a  consideration  of  the  ef- 
fecte  of  the  improvement  upon  the  property, 
there  is  no  damage,  neither  the  Constitution 
nor  the  law  authorizes  a  recovery.  The 
claim  that  this  is  deducting  benefits  from 
damages,  as  contended  by  counsel,  was  re- 
futed in  Page  v.  Chicago,  M.  d  8t,  P.  R.  Co, 
70  111.  324,  as  follows  (page  328)  :  "A  par- 
tial effect  only  is  not  to  be  considered,  but 
the  whole  effect ;  and  the  effect  not  upon  any 
selected  part  of  the  tract,  but  upon  the  whole 
tract.  This  is  not  deducting  benefite  or  ad- 
vantages from  damages,  but  it  is  ascertain- 
ing whether  there  be  damages  or  not.  It  is- 
but  the  estimation  of  damages,  and  seems  the 
only  fair  and  just  mode  of  estimating  them."' 
It  seems  clear  that  no  part  of  plaintiff's  lots 
was  teken  for  public  use,  within  the  meanings 
of  tiie  Constitution.  The  city  took  away  ite 
own  adjoining  property,  and  some  of*  the 
dirt  and  stones  of  plaintiff's  lote  have  fallen 
by  their  own  weight  for  want  of  lateral  sup- 
port, and  more  will  fall.  She  still  holds  the 
title  and  possession  of  her  lote  which  have 
not  been  interfered  with;  and  the  evidence 
which  she  produced  was  not  directed  to  the 
value  of  dirt  and  stones  which  had  fallen 
away  as  property  teken  by  the  defendant  for 
public  use,  but  to  the  injurious  consequences 
to  tlie  whole  of  the  lots.  In  estimating  the 
alleged  injury  to  the  whole  property,  the  ef- 
fect of  the  improvement  upon  ite  vahie  was 
excluded  by  the  court,  and  the  jury  were  in- 
structed to  teke  no  account  of  the  resulting 
benefits.  There  might  be  an  injury  to  plain- 
tiff's property  by  reason  of  its  being  rendered 
less  available  for  use,  and  ite  market  value 
might  be  lessened  or  destroyed  by  the  im- 
provement; but,  if  there  is  no  depreciation 
in  market  value,  and  no  damage  when  the 
entire  improvement  is  teken  into  account,, 
she  is  not  entitled  to  recover. 

Some  cases  are  cited  where  it  has  been 
held  that  an  owner  is  entitled  to  compensa- 
tion for  an  injury  to  his  property  by  e3cca- 
vating  a  street,  but  none  of  them  announces- 
any  other  rule  as  a  men  sure  of  damages  than 
depreciation  in  value.  The  Constitution  of 
1848  made  no  special  provision  for  property 
which   was  merely  damaged,  but  provider 
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that  property  should  not  be  taken  or  applied 
to  public  use  without  just  compensation.  In 
Nevina  v.  Peoria,  41  111.  602,  89  Am.  Dec. 
392,  it  was  held  that  said  Constitution  was 
designed  to  prevent  such  injuries  as  the  turn- 
ing of  a  stream  of  mud  and  water  upon  pri- 
vate premises  in  the  improvement  of  a  pub- 
lic street,  but  the  court  said  that  it  did  not 
consider  the  question  on  what  basis  the  dam- 
ages should  be  assessed.  There  are  numer- 
ous cases  following  that  one,  but  counsel 
have  not  found  any  which  approves  a  differ- 
•ent  rule  of  damages  than  to  take  account  of 
the  whole  effect  upon  the  property  of  the  act 
of  the  city.  The  present  Constitution  makes 
A  distinction  between  property  which  is  tak- 
«n  and  that  which  is  merely  damaged,  and, 
in  order  to  determine  whether  property  is 
damaged  or  not,  all  the  consequences  of  the 
improvement  must  be  taken  into  account. 
The  rule  adopted  by  the  circuit  court  was 
wrong,  and  the  appellate  court  was  right  in 
reversing  the  judgment. 

The  judgment  o/  the  Appellate  Court  is  af- 
firmed. 


BORROWERS'  &  INVESTORS'  BUILDING 
ASSqCIATION  of  Joliet  et  al,  Appts,, 

V. 

Charles  A.  EKLUND  et  aU 
(190  III.  267.) 

!•  A  mote  by  the  terms  of  -whtcli  a 
irreater  amii  must  be  paid  aa  princi- 
pal and  Intereet  than  the  amount  of  the 
debt  and  legal  interest  thereon,  In  conse- 
quence of  naming  the  principal  snm  at  an 
amount  In  excess  of  the  debt.  Is  asurlons. 

S.  To  brinip  a  trnnsaction  hy  a  bnild- 
lair  and  loan  aseociation  ^ritbin  tbe 
•tntnte  exempting  It  from  the  usury  laws  It 
must  be  effected  in  the  mode  fixed  by  the 
statute,  so  that  in  case  the  statute  prescribes 
that  loans  shall  be  made  by  offering  the 
money  to  the  highest  bidder  In  aa  open 
meeting,  or  under  a  by-law  establishing  a 
cmiform  premium  rate,  a  loan  will  not  be 
exempt  from  the  usury  law  which  Is  effected 
by  private  contract  with  the  borrower  with- 
out such  by-law. 

(April  18,  1901.) 

APPEAL  hy  plaintiffs  from  a  decree  of 
the  Appellate  Court,  Second  District, 
reyersing  in  part  a  decree  of  the  Circuit 
Court  for  Will  County  in  plaintiffs'  favor  in 
an  action  brought  to  recover  the  amount  due 
on  certain  building-association  contracts. 
Affirmed. 

Statement  by  Bossef  Ch.  J.: 

The  appellant  association  is  a  corporation 


Nora. — On  the  question  of  usury  In  loans 
toy  building  associations,  see.  In  this  series. 
Reeve  v.  Ladles'  Bldg.  Asso.  Perpetual  (Ark.) 
18  L.  B.  A.  120,  and  note;  Pioneer  Sav.  &  L. 
Co.  V.  Cannon  (Tenn.)  83  L.  R.  A.  113;  Post 
T.  Mechanics'  Bldg.  &  L.  Asso.  (Tenn.)  34  L. 
E.  A.  201 ;  Smoot  v.  People's  Perpetual  Loan 
A  Bldg.  Asso.  (Va.)  41  L.  R.  A.  589 :  and  Iowa 
Sav.  *  L.  Asso.  ▼.  Heldt  (Iowa)  43  L.  R.  A. 
680. 
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duly  organized  under  the  general  statute  of 
the  state  entitled  "An  Act  to  Enable  Asso- 
ciations of  Persons  to  Become  a  Body  Cor- 
porate to  Raise  Funds  to  be  Loaned  only 
among  the  Members  of  Such  Association." 
Starr  &  C.  Anno.  Stat  1896,  chap.  32,  f 
108,  p.  1045. 

It  exhibited  in  the  circuit  court  of 
Will  county  a  bill  in  chancery  pray- 
ing for  the  foreclosure  of  a  certain  mort- 
gage on  a  city  lot  in  the  city  of  Joliet,  given 
on  the  19th  day  of  June,  1889,  by  the  ap- 
pellees to  secure  a  note  in  the  sum  of  $1,400, 
executed  by  the  appellee  Charles  A.  Eklund, 
and  payable  to  the  appellant  association. 
While  this  bill  was  pending,  and  before  an- 
swer had  been  made  thereto,  appellant 
William  C.  Barber  was  appointed  liquidator 
of  the  association.  On  the  13th  day  of  De- 
cember, 1898,  under  leave  of  the  court  first 
given,  said  liquidator  filed  an  amended  and 
supplemental  bill  in  the  cause,  in  which  he 
alleged  that  on  the  19th  day  of  June,  1889, 
appellee  Charles  A.  Eklund  became  indebted 
to  said  association  in  the  sum  of  $1,400,  for 
which  he  executed  his  note,  payable  eight 
years  after  date,  with  interest  at  the  rate  of 
one  half  of  1  per  cent  per  month ;  that  to  se- 
cure the  payment  of  said  sum  said  Eklund 
and  Emma  J.,  his  wife,  executed  a  mortgage 
upon  the  premises  in  question,  being  the 
note  and  mortgage  set  forth  in  the  original 
bill ;  and  further  averred  that  Eklund  after- 
wards became  indebted  to  said  association 
in  the  further  sum  of  400,  and  on  the  18th 
day  of  November,  1891,  executed  a  note  of 
that  date  payable  to  said  association,  for 
that  amount,  similar  in  its  terms  to  the  note 
above  mentioned;  that,  to  secure  said  note 
for  $400,  Eklund  and  wife  also  executed  at 
the  same  time  a  second  mortgage  to  the 
association  on  the  same  premises;  and  that 
default  had  been  made  in  the  payment  of  said 
sums  secured  by  each  of  said  notes  and  mort- 
gages; and  praying  for  a  decree  foreclosing 
each  of  said  mortgages.  Defendants,  by  way 
of  answer,  in  substance,  alleged  that  at  the 
date  of  the  transactions  in  question  they  could 
not  read  the  Enelish  language;  that  they 
were  ignorant  of  the  true  import  of  the  notes 
and  mortgages  entered,  into  by  them,  and 
were  induced  to  sign  the  same  through  the 
misrepresentations  of  the  secretary  of  said 
association  who  led  them  to  believe  that  they 
were  executing  said  instruments  to  secure 
smaller  amounts  of  money  than  those  actu- 
ally named  therein;  and  that  by  reason  of 
such  fraud  both  said  notes  and  said  mort- 
gages were  wholly  void  and  of  no  effect. 
They  also  alleged  that  said  loans  were  not 
made  in  accordance  with  the  law  requiring 
the  money  in  the  treasury  to  be  offered  for 
loan  in  open  meeting  and  sold  to  the  high- 
est bidder,  or  under  a  by-law  fixing  a  gener- 
al rate  of  premium;  that  they  were  paid 
only  $850  for  the  $1,400  note,  and  only 
$250  for  the  $400  note;  and  that  therefore 
the  loans  were  usurious  and  not  enforceable 
against  appellees.  There  was  a  decree  in 
the  circuit  court  in  favor  of  the  appellant 
association,  finding  there  was  still  due  on 
the  two  notes  described  in  said  mortgagee 
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the  sum  of  $1,568.20,  and  directing  the  fore- 
closure of  said  mortgages  and  the  sale  of 
said  premises,  to  pay  said  amount,  together 
with  the  costs,  including  $80  solicitor's  fees, 
from  which  an  appeal  was  prayed  to  the  ap- 
pellate court  for  the  second  district.  The 
appellate  court  held  that  the  defense  of  us- 
ury should  have  heen  sustained  hy  the  chan- 
cellor, and  that  the  appellee  Charles  Eklund 
was  entitled  to  have  the  various  amounts 
paid  hy  him  on  the  two  several  notes  credit- 
ed as  payments  on  the  principal  sums  there- 
of, respectively,  and  that  the  payments 
shown  by  the  evidence  to  have  been  made 
by  said  appellee  on  the  first  of  said  notes 
(that  for  $1,400)  had  fully  discharged  the 
same,  and  that  the  decree  of  foreclosure 
should  have  been  refused  as  to  the  mortgage 
lien  given  for  the  security  of  that  note ;  that 
the  payments  made  by  said  appellee  upon 
the  second  of  said  notes  (that  for  $400)  had 
not  equaled  the  amount  of  the  note ;  and  re- 
versed the  decree  and  remanded  the  cause, 
with  directions  to  the  circuit  court  to  enter 
a  decree  of  foreclosure  for  the  balance  so 
shown  to  be  unpaid  on  the  note  for  $400. 
The  association  and  the  liquidator  have  per- 
fected an  appeal  to  this  court. 

Messrs.  Benjaaiiit  Olin,  Garnsey  Sb 
Knox,  and  Hill,  Haven,  A  Hill,  for  ap- 
pellants : 

There  is  no  proof,  in  the  first  place,  to 
show  any  irregularity  or  omission  of  details 
in  respect  to  bidding  the  premium  in  open 
meeting. 

The  borrower's  personal  presence  to  bid 
was  not  material.  If  another,  as  the  sec- 
retary, bid  for  him,  either  by  prior  request 
or  subsequent  ratification  by  taking  the  mon- 
ey bid  for,  it  would  be  sufficient.  The  ap- 
pellee Eklund  took  the  money  and  used  it. 

In  the  absence  of  proof  showing  irregu- 
larity, etc.,  the  presumption  prima  facie  is 
that  the  directory  followed  their  ordinary 
course  of  business,  the  law,  and  the  by-laws. 

Thornton  &  B.  Bldg.  &  Loan  Asso.  96,  98. 

Irregularity  in  effecting  loans  from  or 
through  building  and  loan  associations,  such 
as  omitting  to  bid  the  premium  in  open 
meeting,  affords  the  borrower  no  defense  in  a 
suit  against  him  to  recover  on  the  notes  and 
mortgages  given  by  him  in  the  transaction, 
he  having  received  the  money. 

Lurton  v.  Jacksonville  Loan  d  Bldg.  Asso, 
187  111.  141,  58  N.  E.  218,  87  111.  App.  395; 
Bates  V.  Equitable  Bldg.  d  L.  Asso.  65  111. 
App.  629;  Conservative  Bldg.  d  L.  Asso.  v. 
Cady,  55  111.  App.  469;  Radish  v.  Garden 
City  Equitable  Ijoan  d  Bldg.  Asso.  151  111. 
631,  38  N.  E.  236;  National  Home  Bldg.  d 
L.  Asso.  V.  Home  8av.  Bank,  181  111.  45,  64 
N.  E.  619;  Hilton  v.  Rosenheim  (Tenn.  Ch. 
App.)   52  S.  W.  658. 

Eklund  could  not  set  up  the  defense  of  u ^ 
ira  vires. 

National  Home  Bldg.  d  L.  Asso.  v.  Home 
Bav.  Bank,  181  111.  44,  54  N.  E.  619;  Kadish 
v.  Garden  City  Equitable  Loan  d  Bldg.  Asso. 
151  111.  631,  38  N.  E.  236. 

Irregularity,  etc.,  in  effecting  the  loans 
does  not  make  the  premium  taken  or  the 
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transaction  usurious,  unless  there  is  proof 
of  a  corrupt  purpose  to  evade  the  usury  laws,, 
which  cannot  be  pretended  from  any  evidence 
in  this  record. 

Moody  V.  Hau:ikins,  25  Ark.  191 ;  Redunne 
V.  Gate  City  Loan  d  Bldg.  Asso.  54  Ga.  474  ; 
2  Rice,  Ev.  pp.  1301-1303. 

The  premium  is  not  interest  on  money  in 
any  proper  sense,  but  is  an  agreed  price  or 
bonus  for  preference,  and  is,  moreover,  a 
trust  fund,  set  apart  or  used  for  the  bene- 
fit of  all  the  members  in  common,  including 
the  party  paying. 

McLaughlin  v.  Citizens'  Bldg.  Loan  d  8av. 
Asso.  62  Ind.  264:  Boicker  v.  Mill  River 
Loan  Fund  Asso.  7  Allen,  100;  Delano  v. 
Wild,  6  Allen,  1,  83  Am.  Dec.  605;  Merrill 
V.  Mclntire,  13  Gray,  157 :  Shannon  v.  Dunn, 
43  N.  H.  194. 

Eklund,  as  the  proofs  show,  was  not  ig- 
norant as  to  the  nature  of  the  loans;  but  in 
any  event  it  was  his  duty  to  make  diligent 
inquiry,  A  party,  however  ignorant,  is  not 
excused  from  using  due  care  and  caution  in 
entering  into  a  contract,  especially  one  in 
writing. 

Linington  v.  Strong,  111  111.  152;  Lindley 
V.  Hofman,  22  Ind.  App.  237,  63  N.  E.  471 ; 
Binford  v.  Bruso,  22  Ind.  App.  512,  64  N.  E. 
146. 

He  should  employ  all  means  of  informa- 
tion at  his  command,  or  he  will  be  estopped 
to  complain. 

Winget  v.  Quincy  Bldg.  d  Homestead 
Asso.  128  111.  67,  21  N.  E.  12. 

Ignorance  if  it  exist  cannot  be  set  up  to 
defeat  a  written  contract.     A  party  to  it  is 
bound  by  it,  unless  he  can  show  by  clear  and 
convincing  evidence  that  fraud  was  practised , 
upon  him  to  induce  him  to  become  a  party' 
to  it. 

Brady  v.  Cole,  164  111.  116,  45  N.  E.  438; 
2  Herman,  Estoppel,  p.  708,  §  675,  pp.  710, 
711,  §  676. 

Where  a  party  by  misrepresentation  is  in- 
duced to  enter  into  a  contract,  he  will  be 
bound  by  it  unless  he  repudiates  it  as  soon 
as  he  discovers  the  fraud. 

Brady  v.  Cole,  164  111.  121,  45  N.  E.  438; 
Phelps  V.  American  Sav.  d  L,  Asso,  121 
Mich.  343,  80  N.  W.  120. 

If  Eklund  in  fact  had  been  advised  that, 
in  the  opinion  of  the  party  advising  him,  his 
stock  would  mature  in  seventy-eight  months, 
and  thus  that  his  debt  would  then  be  paid — 
such  fact  would  present  no  defense.  The 
expression  of  an  opinion  is  not  fraud.  If 
such  supposed  opinion  or  representation  were 
intended  to  be  in  the  nature  of  a  contract,  it 
would  be  invalid  and  could  not  be  set  up  as 
a  defense  in  foreclosure  proceedings. 

King  v.  International  Bldg.  Loan  d  In' 
vest.  Union,  170  111.  135,  48  N.  E.  677;  Sulli- 
van V.  Spaniel,  78  111.  App.  125. 

Mr.  C.  W.  Brown,  for  appellees: 

In  every  deed  the  mind  of  the  party  exe- 
cuting must  accompany  the  signing,  and  if 
it  does  not — save  where  his  negligence  pre- 
vents— the  instrument  is  void  ab  initio. 

Leach  v.  Nichols,  55  111.  273 ;  Roekford,  R. 
L  d  St.  L.  R.  Co.  ▼.  Shuniok,  65  111.  229; 
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Smente  ▼.  Comhauser,  17  111.  App.  269;  2 
ParsonB,  Cont.  p.  783,  note  d. 

The  authority  to  charge  premiums  upon 
loans  by  homestead  asociations  in  this  state 
is  found  in  Key.  Stat.  (Starr  &  C.  Anno. 
Stat.)  chap.  32,  §  S. 

There  was  no  bid  in  open  meeting  or  oth- 
erwise, for  either  of  these  loans. 

The  39  per  cent  seems  to  have  been  fixed  by 
the  secretary  arbitrarily,  without  even  the 
semblance  of  authority  in  the  statute  or  by- 
laws. 

The  validity  of  the  reservation  of  premi- 
ums, or  the  question  whether  or  not  the  bor- 
rower may  be  held  to  his  agreement  to  pay 
it,  depends  upon  statutory  authority  con- 
ferred upon  the  association.  The  amount  of 
gremiums  to  be  reserved  upon  any  loan  must 
e  ascertained  exclusively  by  fair  and  open 
competition,  and  can  neither  be  arbitrarily 
decided  upon  by  the  directors,  nor  fixed  by 
the  by-laws  to  the  prejudice  of  the  borrowing 
member. 

Endlich,  Bldg.  Asso.  {  378 ;  Broton  v.  Arch' 
er,  62  Mo.  App.  289;  Bates  v.  People's  8av. 
d  Loan  Asso,  42  Ohio  St.  671 ;  Myers  v.  Al- 
pena Loan  d  Bldg,  Asso,  117  Mich.  389,  75 
N.  W.  944;  SHles's  Appeal,  95  Pa.  122; 
State  ex  rel,  Atty,  Gen,  v.  Oreenville  Bldg,  d 
8av,  Asso,  29  Ohio  St.  92. 

BoKss,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  transactions  between  the  appellees 
and  the  appellant  association  were  not  sales 
of  his  stock  to  the  company,  but  were  loans 
of  money  to  the  appellees.  People's  Loan  d 
Homestead  Asso.  v.  Keith,  153  111.  609,  28 
L.  R.  A.  65,  39  N.  E.  1072.  The  same  is  the 
view  taken  by  the  courts  of  last  resort  in  Con- 
necticut, Iowa,  Kentucky,  Maryland,  Nebras- 
ka, New  York,  North  Carolina,  Pennsylvania, 
South  Carolina,  Texas,  and  West  Virginia. 
4  Am,  &  Eng.  Enc.  Law,  2d  ed.  p.  1056. 
It  appeared  from  the  proof  that  by  the  first 
of  these  transactions  the  appellant  associa- 
tion obtained  the  note  of  the  appellee 
Charles  Eklund,  in  the  ordinary  form  of  a 
negotiable  note,  for  the  sum  of  $1,400,  pay- 
able eight  years  after  date,  and  bearing 
interest  from  date  at  the  rate  of  one  half 
of  1  per  cent  per  month,  payable  monthly, — 
that  IS,  at  the  rate  of  6  per  cent  per  annum, 
and  payable  monthly, —  and  paid  to  the  ap- 
pellee for  said  note  the  sum  of  $850,  less 
the  costs  and  expenses  of  making  the  loan. 
By  the  other  transaction  the  appellant  as- 
sociation obtained  the  negotiable  note  of  the 
appellee  for  the  sum  of  $400,  due  also  eight 
years  after  its  date,  and  bearing  interest 
from  date  at  the  same  rate  as  the  other 
note,  viz,f  0  per  cent  per  annum,  payable 
monthly,  and  the  appellee  received  from  the 
appellant  association  $250  (less  the  costs 
and  expenses  of  making  the  loan)  for  the 
note  of  $400.  It  was  then  legal  to  contract 
in  writing  to  receive  interest  at  the  rate  of 
7  per  cent  per  annum.  At  this  rate  the  in- 
terest on  $850  for  eight  years  would  be  $476, 
making  a  total  of  principal  and  interest  of 
$1,326.  Under  this  contract  appellee  could 
only  discharge  the  liability  created  by  the 
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loan  of  $850  to  him  by  paying  6  per  cent 
interest  on  $1,400  for  eight  years,  which 
would'  amount  to  $672,  and  the  sum  of  $1,- 
400  in  addition,  which  would  comprise  a 
total  of  $2,072.  Thus  the  appellee  would 
be  required,  on  this  loan  of  $850,  to  pay 
$746  more  than  the  interest  laws  of  the 
state  permit  to  be  exacted  by  Individuals  or 
associations  not  exempted  fom  the  operation 
of  the  usury  laws.  The  other  transaction 
is,  in  proportion,  equally  oppressive.  The 
interest  at  7  per  cent  (the  hi^^hest  legal 
rate)  on  $250  (the  amount  received  by  ap- 
pellee) for  eight  years  would  be  $140,  which, 
together  with  the  amoimt  loaned  and  to  be 
repaid,  would  make  a  total  of  $390  to  be 
paid  by  appellee.  The  contract  by  which 
he  received  the  $250  would  require  him  to- 
pay  6  per  cent  interest  on  $400  for  eight 
years,  a  total  of  interest  of  $192,  and  also- 
pay  the  principal  sum  named  in  the  note 
of  $400,  making  a  total  of  $592.  Thus,  in 
this  loan  of  $250  appellee  would  be  required 
to  pay  $202  in  excess  of  the  greatest  amount 
the  interest  laws  of  the  state  permit  to  be 
exacted  from  a  debtor  whose  creditor  has- 
no  special  exemption  from  the  operation  of 
the  usury  laws.  The  transactions  must 
therefore  be  considered  as  usurious,  unless 
it  shall  be  found  that  associations  of  the 
class  to  which  this  appellant  association  be- 
longs have  authority  of  law  to  enter  into 
contracts  such  as  are  here  shown  to  have 
been  made,  to  receive  interest  at  rates  which 
would  render  the  contract  for  the  payment 
of  interest  illegal  under  the  general  interest 
and  usury  laws  of  the  state. 

Section  11  of  the  act  under  which  this- 
association  was  created  (Hurd's  Rev. 
Stat.  1899,  II  88,  p.  454)  confers  oi> 
this  association  that  measure  of  exemption 
from  the  operation  of  the  interest  laws  of 
the  state  which  it  is  entitled  to  enjoy.  Sec- 
tion 11  is  as  follows:  ''Corporations  or- 
ganized under  this  act  being  of  the  nature- 
of  co-operative  associations,  therefore  nO' 
interest,  premiums,  fines,  nor  interest  on 
such  premiums  that  may  accrue  to  said  cor- 
poration, according  to  the  provisions  of  this^ 
act,  shall  be  deemed  usurious  and  the  same 
may  be  collected  as  other  debts  of  like 
amount  may  be  collected  by  the  laws  in  this 
state."  The  exemption  of  this  section  is 
restricted  to  interest,  premiums,  fines,  or 
interest  on  such  premiums  that  may  accrue- 
"according  to  the  provisions  of  this  act."" 
In  order  to  be  protected  from  the  conse- 
quences which  would  otherwise  attach  to  a 
transaction  usurious  under  the  general  laws 
of  the  state,  associations  organized  under 
this  act  must  observe  the  provisions  of  the- 
statute  enacted  for  the  purpose  of  author- 
izing the  course  of  dealing  to  be  pursued 
with  their  borrowing  stockholders.  The 
statute  does  not  by  any  means  invest  these 
associations  with  unrestricted  authority  to- 
enter  into  private  contracts  with  individual 
stockholders  for  interest  or  premiums,  with- 
out regard  to  the  general  laws  limiting  the- 
rate  of  interest  which  may  be  lawfully  con- 
tracted for.  On  the  contrary,  there  are  but 
two  modes  by  which  such  associations  may 
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make  loans  of  this  privileged  character. 
These  modes  of  procedure  are  set  forth  in  § 
8  of  the  act  under  which  such  assoeiations 
have  existence.  The  provisions  of  this  sec- 
tion, 80  far  as  here  material  to  be  consid- 
ered are  as  follows:  "The  board  of  direct- 
ors shall  hold  such  stated  meetings,  not  less 
frequently  than  once  a  month,  as  may  be 
provided  by  the  by-laws,  at  which  the  money 
m  the  treasury,  if  $100,  or  more,  shall  be 
offered  for  loan  in  open  meeting;  and  the 
stockholders  who  shall  bid  the  highest  pre- 
mium, for  the  preference  or  priority  of  loan, 
shall  be  entitled  to  receive  a  loan  of  $100 
for  each  share  of  stock  held  by  said  stock- 
holders; the  said  premium  bid  may  be  de- 
ducted from  the  loan  in  one  amount,  or  may 
be  paid  in  such  proportionate  amounts  or  in- 
stalments, and  at  such  times  during  the 
existence  of  the  shares  of  stock  borrowed  up- 
on, as  may  be  designated  by  the  by-laws  of 
the  respective  associations,  provided,  that 
any  such  association  may,  by  its  by-laws, 
dispense  with  the  offering  of  its  money  for 
bids  in  open  meeting,  and  in  lieu  thereof 
loan  its  money  at  a  rate  of  interest  and  pre- 
mium fixed  by  its  by-laws,  and  either  with 
or  without  premium,  deciding  the  preference 
or  nriority  of  loans  by  the  priority  of  the 
Applications  for  loans  of  its  stockholders.'* 
These  modes  of  making  loans  and  contract- 
ing for  interest  by  way  of  premiums  were 
not  declared  by  the  legislature  for  the  mere 
purpose  of  directing  an  orderly  manner  of 
f>UBiness  procedure  for  the  associations,  but 
for  the  purpose  of  operating  as  a  restraint 
upon  the  power  of  such  associations  to  enter 
into  oppressive  contacts  for  interest  or  gains 
for  the  use  of  their  money.  The  appellant 
association  did  not  adopt  a  by-law  dispens- 
ing with  the  statutory  requirement  that  it 
should  offer  its  money  for  bids  at  open 
stated  meetings  of  its  board  of  directors, 
as  it  had  authority  to  do  under  the  proviso 
to  the  section.  Nor  did  it  offer  its  money 
to  appellee  and  its  other  stockholders  at 
public  meetings  of  its  directors,  to  be  loaned 
at  the  highest  premiums  which  might  be  bid 
for  it;  but,  without  any  authority  of  law 
whatever,  or  any  by-law  fixing  a  stated  gen- 
eral rate  of  premium,  it  assumed  authority 
to  enter  into  private  contracts  with  ap- 
pellee, as  one  of  its  stockholders,  for  the  pay- 
ment of  the  greatest  rate  of  premium  which 
it  could  induce  him  to  ccmsent  to  pay.  The 
plan  marked  out  by  the  statute,  of  requir- 
ing the  association  to  offer  its  money  for 
sale  at  a  regular  stated  meeting  of  its  di- 
rectory, for  the  highest  rate  of  premium 
which  its  stockholders  were  willing  to  bid 
therefor,  or  the  other  alternative  plan  au- 
thorized by  the  provisions  of  said  $  8,  but 
not  adopted  by  this  association,  of  fixing  a 
rate  of  premium  by  a  general  by-law  appli- 
•cable  to  all,  and  uniform  in  its  operation 
as  to  all  stockholders,  present  the  only  two 
plans  to  be  followed  in  order  to  exempt  a 
loan  otherwise  usurious  from  the  operation 
of  the  general  interest  laws  of  the  state. 
Under  neither  of  these  plans  can  an  asso- 
•ciation,  by  private  contract,  demand  and 
fix  the  rate  of  premium  to  be  paid  by  each 
«2  L.  R.  A. 


individual  borrower,  in  view  of,  and  baaed 
upon,  the  necessities,  improvidence,  weak- 
ness, ignorance,  or  present  stress  of  adverse 
circumstances  of  the  borrower.  The  pre- 
mium is  a  bonus  paid  by  the  stockholder 
for  the  privilege  of  oeing  preferred  as  a  bor- 
rower over  other  stockholders.  If  contract- 
ed for  in  the  way  of  a  bid  at  a  public  meet- 
ing of  the  directory,  or  fixed  at  a  uniform 
rate  by  a  general  by-law  of  the  association, 
it  may  be  lawfully  collected,  though,  as  be- 
tween individuals,  it  would  be  but  the  pay- 
ment of  a  greater  sum  or  rate  for  the  use  of 
money  than  the  law  permits,  and  would 
taint  the  transaction,  between  individuals, 
with  usury.  The  privilege  to  contract  for 
premiums  accorded  to  these  associations  is 
not  an  unbridled  license  to  exact  any  rate 
of  premiums  the  present  situation  or  stress 
of  the  affairs  of  each  individual  borrower 
may  induce  him  to  consent  or  agree  to  pay. 
On  the  contrary,  if  they  would  avoid  the  im- 
putation of  usury,  and  the  forfeiture  of  all 
interest  consequent  thereupon,  they  must, 
whenever  they  nave  as  much  as  $100  in  the 
treasury,  either  publicly  offer  the  same  at 
a  regular  meeting  of  the  board  of  directors, 
to  be  loaned  to  the  stockholder  who  will  pay 
the  greater  premium  therefor,  or  they  must 
fix  by  a  by-law  a  uniform  rate  of  premium 
at  which  their  stockholders  may  borrow 
their  money,  in  order  as  their  applications 
are  filed,  and  without  distinction  between 
stockholders.  Such  associations  have  power 
to  offer  their  money  (when  they  have  more 
than  $100  in  the  treasury)  to  be  loaned  to 
the  highest  bidder  at  stated  meetings  of 
their  directors,  or  to  loan  it  to  the  stock- 
holder first  applying  therefor  under  a  by- 
law fixing  a  uniform  rate  of  premium  to  be 
paid  by  all  borrowers,  and  obtain  more  than 
the  rate  which  may  otherwise  be  contracted 
for;  but  they  have  no  power  to  contract  to 
loan  on  private  terms  of  contract  without 
incurring  the  same  liabilities  the  law  would 
visit  on  other  offenders  against  the  interest 
laws  of  the  state.  The  appellate  court  did 
not  err  in  deciding  the  transactions  under 
review  were  usurious,  and  that  the  associa- 
tion had  forfeited  the  right  to  collect  any  in- 
terest whatever,  but  that  only  the  sums 
loaned  should  be  required  to  be  repaid  by 
the  appellee. 

Counsel  for  the  appellant  association  are 
in  error  in  asserting  this  court  announced 
a  different  doctrine  in  Lurton  v.  Jackson- 
ville Tioan  d  Bldg.  Aaao.  187  111.  141,  58  N. 
E.  218.  The  defense  of  usury  sought  to  be 
interposed  in  that  case  was  based  on  a  clause 
in  the  mortgage  there  involved  which  pro- 
vided that,  in  default  in  the  payment  of 
taxes  and  insurance  on  the  mortgaged  prem- 
ises, the  mortgagee  might  pay  the  same,  and 
any  money  so  paid  should  bear  interest  at 
the  rate  of  8  per  cent  per  annum;  being  1 
per  cent  in  excess  of  the  highest  legal  rate. 
The  trial  court  disallowed  interest  upon 
such  payments,  and  held  the  agreenient  to 
pay  the  usurious  rate  per  cent  applied  only 
to  those  advances,  and  we  affirmed  this  ac- 
tion of  the  trial  court.  In  that  case  the 
money  was  not  offered  to  the  highest  bidd«r 
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at  a  stated  meeting,  but  the  directorB  arbi- 
trarily fixed  the  premium,  and  the  defense 
based  upon  this  state  of  the  case  was  not 
that  of  usury,  but  that  the  note  and  mort- 
gage were  absolutely  void;  and  we  held  the 
appellant  was  estopped  to  insist  the  note 
4ind  mortgage  was  illegal  and  void.  The 
rule  is,  usury  must  l^  specially  pleaded 
(Rev.  SUt.  chap.  74,  §  7,  p.  615,  entitled 
Interest) ;  and  if  a  party  to  a  bill  in  equity 
•desires  to  rely  on  the  defense  of  usury,  he 
must  specifically  allege  the  facts  wherein  the 
usury  charged  consists.  Goodwin  v.  Bishop, 
146  111.  421,  34  N.  E.  47.  The  defense  of 
usury  in  the  Lurton  Case  did  not  present 
the  question  arising  on  this  record.  If  the 
defense  in  this  case  had  been  that  the  notes 
■and  mortgages  sought  to  be  foreclosed  here- 
in were  void,  as  was  the  defense  sought  to 
be  made  in  the  Lurton  Case,  the  ruling  here 
would  be,  as  it  was  in  the  Lurton  Case,  ad- 
verse to  that  defense. 

The  judgment  of  the  Appellate  Court  is 
-affirmed. 

Petition  for  rehearing  denied  June  6, 1901. 


■Charles  H.  RE  QUA  et  ah,  Exrs.,  etc.,  of 
Annie  Elizabeth  Nichols,  Deceased  Appts., 

V, 

Alice  M.  GRAHAM,  Admx.,  etc.,  of  James 
E.Graham,  Deceased. 

(187  111.  67.) 

T*lKe  acceptnnee  by  a  man  of  an  anna- 
Ity  provided  for  lilin  by  bis  -w^lfe'a 
^rill  In  Ilea  of  ail  other  interest  In  her  es- 
tate malces  tilm  a  purctiaser  of  it,  so  that  it 
ts  not  within  the  proYlslons  of  a  statute 
placing^  beyond  the  reach  of  creditors  trusts 
in  good  faith  created  by,  or  trust  funds  pro- 
ceeding from,  some  person  other  than  the 
debtor  himself. 

(October  10.  1900.) 

A.PPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Superior  Court 
for  Cook  County  in  favor  of  plaintiff  in  a 
creditors'  bill  to  reach  a  fund  to  apply  upon 
A  judgment  which  had  been  recovered  by 
James  E.  Graham  against  John  F.  Nichols. 
Affirmed, 


Note. — For  authorities  in  this  series  as  to 
flobjecting  interest  of  beneficiary  in  trust 
<:reated  by  will  to  claims  of  creditors,  see  Day 
V.  Slaughter  (Va.)  18  L.  B.  A.  212;  Roberts 
▼.  Stevens  (Me.)  17  L.  R.  A.  266;  Leigh  v. 
Harrison  (Miss.)  18  L.  R.  A.  49;  Bull  y.  Ken- 
tuclcy  Nat.  Bank  (Ky.)  12  L.  R.  A.  37 ;  Hay- 
craft  V.  Bland  (Ky.)  9  L.  R.  A.  599 ;  Wetmore 
V.  Wetmore  (N.  Y.)  33  L.  R.  A.  708;  Van 
Osdell  V.  Champion  (Wis.)  27  L.  R.  A.  773; 
Slattery  ▼.  Wason  (Mass.)  7  L.  R.  A.  393; 
Seymour  v.  McAvoy  (Cal.)  41  L.  R,  A.  644. 

And  as  to  validity  of  trust  for  creator's 
own  benefit,  as  against  creditors,  see  Schenck 
V.  Barnes  (N.  Y.)  41  L.  R.  A.  395;  Scott  v. 
Keaae  (Md.)  42  L.  R.  A.  359;  Brown  y.  Mc- 
<3ill  (Md.)  39  L.  R.  A.  806;  Ghormley  y. 
Smith  (Pa.)  11  L.  R.  A.  565. 
52  L.  R.  A.  41 


Statement  by  Haad,  J.: 

This  is  a  creditors'  bill  filed  by  Alice  M. 
Graham,  administratrix  of  the  estate  of 
James  E.  Graham,  deceased,  against  Charles 
H.  Re  Qua  and  Newton  A.  Partridge,  execu- 
tors of  the  last  will  and  testament  of  Annie . 
Elizabeth  Nichols,  deceased,  and  John  F. 
Nichols,  to  subject  an  annuity  given  to  John 
F.  Nichols  by  the  will  of  his  wife,  Annie 
Elizabeth  Nich<^s,  to  the  payment  of  a  judg- 
ment against  John  F.  Nichols.  The  will  of 
Annie  Elizabeth  Nichols,  among  other  de- 
vises and  bequests  bequeaths  to  her  hus- 
band, John  F.  Nichols,  '*the  annual  sum  of 
$1,8(M)  during  his  natural  life,  to  be  paid 
quarterly,  in  equal  instalments  of  $450  each, 
and  deposited  to  his  credit  in  the  Merchants' 
Loan  &,  Trust  Gompany,  or  some  other  Chi- 
cago Bank,  subject  to  his  order,  which  annu- 
ity shall  be  in  lieu  Of  all  other  interest  in  my 
estate  to  which  he  would  be  entitled."  By 
codicil  attached  to  said  will  it  was  further 
provided:  "I  have  already  advanced  to  my 
husband,  and  expended  for  his  use,  so  large 
an  amount,  and  the  probably  net  income  of 
my  estate  will  be  so  small,  that  I  do  not  deem 
it  just  to  burden  my  daughters,  Catharine 
Wheaton  Haven  Ainley  and  Alice  Haven  Re 
Qua,  with  so  large  an  annuity  for  his  bene- 
fit as  is  provided  by  said  will;  and  I  direct 
that  the  yearly  or  annual  sum  of  $1,200  shall 
be  paid  to  him  in  the  same  manner  in  said 
will  provided  for,  which  provision  shall  be 
in  place  and  in  lieu  of  all  estate,  claim, 
right,  and  provision  to  which  he  is  or  may 
or  would  otherwise  be  entitled,  either  by  vir- 
tue of  the  law,  or  under  the  provisions  for 
his  benefit  contained  in  my  will."  The  will 
also  makes  a  divisiqn  of  the  real  and  person- 
al property  of  the  testatrix,  and  appoints 
Charles  H.  Re  Qua  and  Newton  A.  Partridge 
executors  thereof.  The  estate  consisted  of 
real  estate  valued  at  $37,500,  and  personal 
property  valued  at  $33,592.67.  It  appears 
from  the  master's  report  that  John  F.  Nich- 
ols is  seventy  years  of  age,  is  infirm  in 
health,  has  no  property  or  business,  and  is 
physically  incapable  of  following  any  occu- 
pation for  a  livelihood ;  that  said  annuity  is 
the  provision  given  by  said  testatrix  out  of 
her  separate  estate  for  the  support  and 
maintenance  of  said  Nichols  during  his  nat- 
ural life,  and  that  the  whole  of  said  annuity 
has  been  and  is  expended  by  him  for  his  sup- 
port and  maintenance,  and  is  only  sufficient 
to  support  and  maintain  him  in  the  manner 
of  living  to  which  he  is  and  has  been  accus- 
tomed; and  that  said  Nichols  is  lacking  in 
business  capacity,  and  said  testatrix  had 
taken  her  affairs  out  of  his  hands  prior  to 
her  death.  The  superior  court  decreed  such 
annuity  should  be  applied  in  payment  of 
said  judgment,  which  decree  has  been  af- 
firmed by  the  appellate  court  for  the  first 
district,  and  this  appeal  is  prosecuted  to  re- 
verse such  judgment  of  affirmance. 


Messrs,  Walker  A  Payne,  with  Messrs. 
Partridge  ft  Partridge,  for  appellants: 

The  evidence  was  insufficient  to  support 
the  decree  or  to  entitle  appellee  to  relief. 
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the  material  allegations  of  the  bill  failing 
of  proof. 

Ennesser  ▼.  Hudek,  169  111.  494,  48  N.  E. 
673;  Munaon  v.  Miller,  66  III.  382;  Weia  v. 
Tiernan,  91  111.  29;  Mandeville  v.  Reynolds, 
68  N.  Y.  633;  Young  v.  Thompson,  14  111. 
380;  3  Bl.  Com.  24;  Stephen,  PI.  130;  Fitch 
V.  Porter,  30  N.  C.  (8  Ired.  L.)  511;  Vail  v. 
Iglehart,  69  111.  335;  Russell  v.  Chicago 
Trust  d  8av,  Bank,  139  111.  650,  17  L.  R.  A. 
345,  29  N.  E.  37;  Empire  Car-Roofing  Co, 
V.  Macey,  115  111.  390,  3  N.  E.  417;  Dennison 
V.  Taylor,  142  111.  45,  31  N.  E.  148;  Denni- 
son V.  Blumenthal,  37  111.  App.  385;  Smith 
V.  Stevens,  133  111.  191,  24  N.  E.  611;  11 
Enc.  PI.  &  Pr.  829;  2  Wharton,  Ev.  9§  818- 
821,  823,  824,  892;  2  Jones,  Ev.  5  637;  1 
Greenl.  Ev.  9§  511,  538;  2  Freeman,  Judgm. 
§9  407,  417;  Sweet  v.  Dean,  43  111.  App. 
654;  King  v.  Norman,  4  C.  B.  884; 
Beidler  v.  Douglas,  35  111.  App.  125; 
Dooley  ▼.  Stipp,  26  111.  89;  Claypool  v. 
Claypool,  65  111.  App.  453;  Mayer  v.  Bren- 
singer,  74  111.  App.  478 ;  Perrin  v.  Johnson, 
16  Ind.  72;  Lyon  v.  Robhins,  46  111.  276; 
Caswell  V.  Caswell,  120  111.  383,  11  N.  E. 
342. 

Appellee  can  lay  no  just  or  legal  claim  to 
this  money. 

111.  Stat.  chap.  22,  If  49;  Camphell  ▼. 
Foster,  35  N.  Y.  366;  Stewart  v.  MoMartin, 
6  Barb.  438;  Schenck  v.  Bames,  156  N.  Y. 
316,  41  L.  R.  A.  395,  50  N.  E.  967;  Steih  v. 
Whitehead,  111  111.  252;  Bennett  v.  Ben- 
nett, 66  111.  App.  38;  Potter  v.  Couch,  141 
U.  S.  320,  35  L.  ed.  733,  11  Sup.  Ct.  Rep. 
1005;  Spindle  v.  Shreve,  111  U.  S.  548,  28  L. 
ed.  514,  4  Sup.  Ct.  Rep  522;  Seymour  v. 
McAvoy,  121  Cal.  438,  ^1  L.  R.  A.  547,  63 
Pac.  946;  Broadway  Nat.  Bank  v.  Adams, 
133  Mass.  170,  43  Am.  Rep.  504;  Baker  v. 
Brown,  146  Mass.  309,  15  N.  E.  783;  Cum- 
mings  v.  Corey,  58  Mich.  500.  25  N.  W.  481 ; 
Roberts  v.  Stevens,  84  Me.  325,  17  L.  R.  A. 
266,  24  Atl.  873 ;  Wetmore  v.  Wetmore,  149 
N.  Y.  620,  33  L.  R.  A.  711,  44  N.  E.  169; 
King  v.  King,  168  111.  279,  48  N.  E.  682; 
Whitford  T.  Daggett,  84  III.  144;  Tomlinson 
V.  Matthews,  98  111.  182;  Baldwin  v.  Shel- 
don, 48  Mich.  580,  12  N.  W.  872;  Cowdrey 
V.  Hitchcock,  103  111.  271;  Blake  ▼.  Haw- 
kins, 98  U.  S.  315,  25  L.  ed.  139;  Roe  ex  dem, 
Wilkifison  v.  TrwMnarr,  Willes,  684. 

Messrs,  B.  W.  Ellis  A  Son,  for  appellee: 

This  annuity  is  given  Nichols  in  lieu  of 
his  interest  in  her  estate,  and  so  he  takes, 
not  as  a  beneficiary,  but  as  a  purchaser. 

Blatchford  v.  Newberry,  99  111.  11;  Car- 
per V.  Crowl,  149  111.  479,  36  N.  E.  1040; 
Isenhart  v.  Brown,  1  Edw.  Ch.  413;  Degraw 
▼.  Clason,  11  Paige,  140. 

Hand,  J.,  delivered  the  opinion  of  the 
court: 

It  is  contended  by  appellants  that  the  pro- 
vision made  for  John  F.  Nichols  by  the  will 
of  Mrs.  Nichols  is  such  that  it  is  expressly 
excepted  under  the  statute  regarding  cred- 
itors' bills  (Rev.  Stat.  chap.  22,  9  49),  which 
provides,  "except  when  such  trust  has,  in 
good  faith,  been  created  by,  or  the  fund  so 
held  in  trust  has  proceeded  from,  some  per- ' 
62  L.  R.  A. 


son  other  than  the  defendant  himself,"  and 
that  appellee  cannot  reach  the  annuity  in 
question  by  her  bill.  In  order  to  bring  a 
case  within  the  exception  of  the  statute,  it 
is  necessary  that  the  trust  fund  proceed  from 
some  person  other  than  the  defendant  him- 
self. If  the  trust  fund  in  this  case  pro- 
ceeded from  John  P.  Nichols  himself,  it  does 
not  fall  within  the  exception  of  the  stat- 
ute, and  is  not  protected.  The  annuity  in 
question  was  a  mere  offer  by  Mrs.  Nichols 
to  her  husband  for  the  purchase  of  his  inter- 
est in  her  estate.  He  was  at  liberty  to  ac- 
cept or  reject  the  same,  and,  having  accepted 
it,  he  took  it  as  a  purchaser ;  and  it  is  sub- 
ject to  the  payment  of  his  debts,  the  same  as 
any  other  legacy.  In  the  case  of  Carper  v. 
Crowh  149  111.  405,  36  N.  E.  1040  (on  p.  479, 
149  111.,  p.  1043,  36  N.  E.),  we  say:  "The 
provison  made  by  the  will  was  therefore  in 
lieu  of,  and  not  in  excess  of,  her  rights  in 
her  husband's  estate  as  widow;  and  she  took 
the  same,  not  as  a  beneficiary  under  the  will, 
but  as  a  purchaser."  And  in  Blatchford  v. 
Newberry,  99  111.  11  (on  p.  62),  it  is  said: 
**A  provision  by  will  in  lieu  of  dower  is  in 
fact  and  in  legal  effect  a  mere  offer  by  the 
testator  to  purchase  out  the  dower  interest 
for  the  benefit  of  his  estate."  In  Isenhart 
V.  Broxcn,  1  Edw.  Ch.  413,  which  is  referred 
to  and  indorsed  by  the  court  in  Carper  v. 
Crowl,  149  111.  479,  36  N.  E.  1043,  the  court, 
in  speaking  of  a  devise  in  lieu  of  dow^ 
said:  "It  is  the  price  put  by  the  testator 
himself  upon  the  right  and  which  she  is  at 
liberty  to  accept.  Her  relinquishment  of 
dower  forms  a  valuable  consideration  for 
the  testamentary  gifts.  In  this  point  of 
view,  she  becomes  a  purchaser  of  the  prop- 
erty left  to  her  by  the  will.  So,  on  the 
other  hand,  the  husband  offers  a  price  for 
his  wife's  legal  right  of  dower,  which  he 
proposes  to  extinguish;  and,  if  she  agrees 
to  the  terms,  she  relinquishes  it,  and  is  en- 
titled to  the  price.  It  is  therefore  a  mat- 
ter of  contract  or  convention  between  them, 
and  what  she  thus  becomes  entitled  to  receive 
is  not  by  way  of  bounty,  like  other  gen- 
eral bequests,  but  as  purchase  money  for 
what  she  relinquishes."  In  the  case  of 
Bank  of  Commerce  v.  Chambers,  96  Mo.  459, 
10  S.  W.  38,  a  husband  who  released  his 
curtesy  in  his  wife's  estate,  accepting  in 
lieu  thereof  an  income  given  him  by  ner  will, 
was  regarded  as  a  purchaser  of  such  income, 
and  not  a  mere  recipient  of  his  wife's  boun- 
ty; and  the  income  was  held  subject  to 
claims  of  his  creditors,  notwithstanding  the 
provisions  of  the  will  exempting  it  from 
such  claims.  The  court  says:  "He  there- 
fore occupies  the  attitude  of  a  purchaser  of 
that  income, — as  much  so  as  does  a  wife  who- 
receives  a  conveyance  of  land  in  considera- 
tion of  the  relinquishment  of  her  dower  in 
other  property  of  her  husband.  .  .  .  Re- 
garding, then,  the  defendant  in  the  light  of 
a  purchaser  of  the  income  bestowed  upon 
him  by  the  will  of  his  wife,  and  not  as  the 
mere  recipient  of  her  bounty,  it  must  be 
ruled  that  such  income  is  subject  to  the 
claims  of  his  creditors."  Under  these  au- 
thorities, it  is  clear  the  annuity  in  queatioik 
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purchased  by  John  F.  Nichols,  and  did 
not  proceed  as  a  bounty  from  Mrs.  Nichols, 
and  that  the  same  is  not  within  either  the 
letter  or  the  spirit  of  the  exception  contained 
in  9  49  of  the  statute,  and  is  therefore  sub- 
ject to  the  claims  of  his  creditors,  and  can 
be  reached  by  a  creditors'  bill. 

The  case  of  Steih  v.  Whitehead^  111  111. 
247,  is  relied  upon  by  appellants  as  support- 
ing their  position.  That  case  and  kindred 
cases,  as  said  in  Bank  of  Commerce  y.  Cham- 
bers, 96  Mo.  469, 10  S.  W.  38,  "rest  in  a  large 
part  upon  the  distinct  ground  that  a  creditor 
is  not  defrauded,  and  therefore  has  no  cause 
of  complaint,  because  the  owner  of  property, 
in  the  free  exercise  of  his  will  so  disposes  of 
it  that  the  object  of  his  bounty,  who  parts 
with  nothing  in  return,  has  a  sufficient  in- 
,  come  provided  for  and  applied  to  his  life 
support."  In  this  case  John  F.  Nichols  did 
part  with  something  in  return  for  said  an- 
nuity. As  husband  of  Annie  Elizabeth 
Nichols,  he  had  one  year  after  the  probate 
of  her  will  in  which  to  determine  whether 
he  would  take  by  inheritance  under  the  law, 
or  take  under  her  will.  By  failing  to  de- 
cline to  take  under  the  will  he  relinquished 
his  rights  to  his  share  of  her  estate  given  him 
by  law,  and  with  such  interest  purchased 
the  annuity,  and  now  holds  the  same  by  vir- 
tue of  such  purchase,  and  not  as  an  object 
of  her  bounty.  Blatchford  v.  Ve^clerry,  99 
111.  11;  Carper  v.  Crowl,  149  III.  465,  36  N. 
E.  1040;  Isenhari  v.  Brown,  1  Edw.  Ch.  413. 

The  provision  of  the  statute  above  quoted 
and  relied  upon  by  appellants  is  taken 
from  the  New  York  statute  {Singer  d  T, 
Stone  Co,  v.  Wheeler,  6  111.  App.  225 ;  Young 
V.  Clapp,  147  111.  176,  32  N.  E.  187,  35  N.  E. 
372)  upon  the  same  subject,  which  had  be- 
fore that  time  been  construed  by  the  New 
York  courts  (Clute  v.  Bool,  8  Paige,  83;  De- 
grato  v.  Clason,  11  Paige,  136;  Hallett  v. 
Thompson,  5  Paige,  583).  Such  being  the 
case,  the  courts  of  this  state  will  presuma- 
bly be  governed  by  such  decisions.  "In 
adopting  the  statute  of  another  state,  it  is 
presumed  the  general  assembly  intends  tiiat 
it  shall  receive  the  construction  given  it  by 
the  courts  of  the  state  from  which  it  is 
adopted,  unless  such  construction  is  incon- 
sistent with  the  spirit  and  policy  of  our 
laws.  Campbell  v.  Quinlin,  4  III.  288 ;  Rigg 
y.  Wilton,  13  111.  15,  64  Am.  Dec.  419; 
Streeier  v.  People,  69  III.  695."  Cage  v. 
Smith,  79  111.  219.  And  no  such  inconsist- 
ency being  apparent  in  the  present  case,  but 
the  construction  adopted  by  the  New  York 
courts  being  in  harmony  with  the  general 
current  of  authority,  and  with  that  of  our 
own  court,  so  far  as  we  have  had  occasion  to 
pass  upon  the  question,  we  are  inclined  to 
follow  the  decisions  of  that  state.  In  the 
case  of  Degraw  v.  Clason,  11  Paige,  136,  the 
husband  gave  his  wife,  by  will,  an  annuity 
for  life  or  widowhood  in  lieu  of  dower.  A 
creditor  filed  a  bill  to  reach  such  annuity. 
The  court  sustained  the  bill,  and  the  judge 
said:  "I  can  see  no  groimd  whatever  for 
considering  this  bequest  as  a  trust,  any  more 
than  in  the  case  of  an  ordinary  pecuniary 
legacy  payable  immediately,  and  charged 
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upon  the  real  estate  as  well  as  upon  the  per- 
sonal estate  of  the  testator  generally."  This 
case,  in  principle,  is  precisely  like  the  case 
at  bar,  and  must  control  us  in  the  decision 
thereof.  The  annuity  in  this  case  is  to  be 
deposited  in  the  bank  quarterly  to  the  credit 
of  John  F.  Nichols,  and  is  subject  to  his  or- 
der. In  the  case  of  Clute  v.  Bool,  8  Paige, 
83,  it  is  said,  on  page  86 :  "If  the  life  inter- 
est of  the  defendant  in  the  fund  is  of  such  a 
nature  that  he  can  sell  and  dispose  of  it  or 
control  it  as  he  pleases,  without  restriction 
or  limitation,  then,  according  to  the  deci- 
sion of  ttiis  court  in  the  case  of  Hallett  v. 
Thompson,  5  Paige,  583,  the  whole  annuity 
may  be  reached  at  once  and  applied  to  the 
payment  of  his  debts,  without  reference  to 
his  present  or  future  wants."  The  annuity, 
as  we  have  seen,  was  purchased  by  and  be- 
longs to  John  F.  Nichols  and,  under  the  au- 
thority of  Bank  of  Commerce  v.  Chambers, 
96  Mo.  459,  10  S.  W.  38,  can  be  reached  by 
his  creditors,  even  though  the  will  expressly 
exempted  it  from  their  claims. 

From  an  examination  of  the  abstract,  we 
agree  with  the  court  below  that  there  was 
ample  proof  of  the  recovery  and  revival  of 
the  judgment  which  is  the  basis  of  this  suit, 
and  that  it  remains  unpaid.  We  find  no  re- 
versible error  in  this  record. 

The  judgment  of  the  Appellate  Court  vsill 
therefore  be  affirmed. 


Michael  BAUERLE,  Appt.^ 

V. 

Andrew  LONG  et  ah,  Exrs.,  etc.,  of  John  H. 
Schoenberger,  Deceased. 

(187  111.  475.) 

1.  Ifo  poorer  to  bind  the  estate  "hy 
vrarranty^  deed  la  conferred  vpoa 
executors  by  a  will  aathorislng  and  di- 
recting them  to  sell  and  dispose  of  certain 
real  estate  npon  such  terms  as  to  them 
shall  seem  most  advantageous,  at  either  pub- 
lic or  private  sale. 

2.  '  Aa  action  for  breacli  of  *a  contract 
to  convey  land  by  warranty  deed  cannot 
be  maintained  against  executors  in  their 
representative  capacity,  where  no  anthorlty 
to  execute  such  a  deed  is  vested  In  them  by 
the  will. 

(October  19,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appelate  Court,  First  District,  af- 
firming a  judgment  of  the  Superior  Court  for 
Cook  County  in  favor  of  defendants  in  an  ac- 
tion brought  to  recover  damages  for  breach 
of  contrad^  to  convey  real  estate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

ilfr.  J.  Henry  Kraft,  for  appellant: 

There  may  be  a  recovery  against  the  execu- 
tors in  their  official  capacity  in  the  case  at 
bar. 

8  Enc.  PI.  k  Pr.  678,  716;  Howard  y.  Poto^ 


NoTH. — As  to  effect  of  qualifying  words  "as 
ezocutor"  and  "as  administrator"  In  contracts, 
see  Rich  v.  Sowles  (Vt.)  15  L.  R.  A.  850,  and 
note;  Grafton  Nat.  Bank  v.  Wing  (Mass.)  43 
L.  E.  A.  831. 
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era,  6  Ohio,  92;  McNamara  r.  Dwyer,  7 
Paige,  2311,  32  Am.  Dec.  627 ;  Colbert  v.  Dan- 
iel, 32  Ala.  314;  Field  v.  Gibson,  56  How.  Pr. 
232;  Marshall  v.  Bresler,  1  How.  Pr,  N.  S. 
217;  Gulich  v.  Oulick,  33  Barb.  92;  Price 
V.  Broicn,  10  Abb.  N.  C.  67,  CO  How.  Pr.  611 ; 
Re  Webb,  11  Hun,  124;  Dillard  v.  Harris,  2 
Tenn.  Ch.  196;  Oncy  v.  Ferguson,  41  W.  Va. 
668,  23  S.  E.  710;  Bryan  v.  McGee,  2  Wash. 
C.  C.  337,  Fed.  Cas.  No.  2,066;  Hill,  Probate 
Guide,  84;  Croley  v.  Hicks,  98  Wis.  666,  74 
N.  W.  348;  McNulta  v.  Lockridge,  137  III. 
270,  27  N.  E.  452. 

l^e  effect  of  a  judgment  in  this  state 
against  an  administrator  is  only  to  estab- 
lish a  debt  against  the  estate  to  be  paid  in 
due  course  of  administration. 

Greene  v.  Gf<mshaw,  1 1  111.  392. 

The  entering  of  a  general  appearance  by 
appellees  in  the  case  at  bar  in  their  repre- 
sentative capacity  is  a  waiver  of  the  objec- 
tion that  they  are  not  amenable  to  suit  in 
their  official  capacity  in  this  state. 

8  Enc  PI.  &  Pr.  717;  Newark  8av.  InaU 
V.  Jones,  35  N.  J.  Eq.  406. 

There  was  such  a  ratification  of  the  re- 
ceipt, contract,  and  sale  as  would  take  the 
caee  at  bar  out  of  the  operation  of  the  stat- 
ute of  frauds. 

Tingley  v.  Bellinaham  Bay  Boom  Co,  5 
Wash.  644,  32  Pac.  737,  33  Pac.  1055;  West- 
em  U,  Teleg.  Co.  v.  Chicago  d  P.  R.  Co.  86 
111.  246,  29  Am.  Rep.  28;  1  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1007,  and  cases  cited;  John- 
son V.  Dodge,  17  111.  433. 

Messrs,  Dow,  Walker,  St  Marsh  for  ap- 
pellees. 

Phillips,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff,  appellant  here,  by  his  amended 
declaration  in  case,  averred  that  appellees, 
as  executors  of  the  last  will  of  John  H. 
Schoenberger,  deceased,  by  their  duly-author- 
ized agent,  one  O.  W,  Ballard,  agreed  to  sell 
and  convey  to  him  certain  real  estate  situ- 
ated in  Cook  county  (describing  it)  ;  that 
tinder  said  last  will  said  executors  were. au- 
thorized, ordered,  and  directed  to  sell  and 
dispose  of  said  real  estate  upon  such  terms 
as  to  them  should  seem  most  advantageous, 
at  either  public  or  private  sale.  The  decla- 
ration then  sets  out  in  hcso  verba  a  receipt 
signed  by  said  Ballard,  as  follows : 

I  Chicago,  Aiigust  14,  1890. 

Received  of  Michael  Bauerle  $5,000,  pay- 
ment on  a  certain  contract  dated  August  14, 
1890,  for  the  purchase  of  the  south  half  of 
the  southeast  quarter  of  section  17-39-13, 
bargained  to  him  according  to  the  terms  of 
said  contract,  a  copy  of  which  has  this  day 
been  sent  forward  for  signatures,  and  I  agree 
that  said  sale  shall  be  consummated  at  the 
price  therein  mentioned,       0.  W.  Ballard. 

The  declaration  also  sets  out  in  full  the 
articles  of  agreement  referred  to  in  the  re- 
ceipt, purporting  to  be  a  contract  of  even 
date  \fith  the  receipt,  between  "the  estate  of 
John  H.  Schoenberger,  deceased,  party  of 
the  first  part,  and  Michael  Bauerle,"  provid- 
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ing  that  upon  the  payment  of  $240,000  by 
Bauerle  in  certain  instalments,  and  of  taxes 
and  assessments,  "the  said  party  of  the  first 
part  hereby  covenants  and  agrees  to  convey 
and  assure  to  the  said  party  of  the  second 
part,  in  fee  simple,  clear  of  all  encumbran- 
ces whatever,  by  a  good  and  sufficient  war- 
ranty deed,"  the  property  therein  described. 
The  declaration  further  avers  that  the  de- 
fendants "wrongfully  and  in  fraud  of  the 
rights  of  plaintiff  failed  and  refused"  to  sign 
these  articles,  but  avers  a  confirmation  and 
ratification  thereof,  and  of  the  authority  of 
their  agent,  Ballard,  to  make  the  sale,  by  the 
filing  of  their  bill  in  equity  seeking  a  spe- 
cific performance  of  the  articles  of  agree- 
ment, as  signed  by  Bauerle  only;  avers  a 
hearing  on  said  bill,  and  a  dismissal 
thereof  for  want  of  equity  by  the  circuit 
court,  and  an  afiirmance  of  that  decree  by 
this  court.  See  Pennsylvania  Co.  for  Ins. 
on  TAves  de  G,  A,  v.  Bauerle,  143  111.  459,  33 
N.  E.  166,  and  Bauerle  v.  Long,  165  111.  340. 
46  N.  E.  227,  from  the  opinions  in  which 
cases  the  additional  facts  will  appear.  Plain- 
tiff averred  also  that  he  actually  paid  the 
$5,000  called  for  by  said  receipt,  and  has 
been  ready  and  willing  to  make  all  payments 
required  to  be  made ;  "that  it  then  and  there 
became  the  duty  of  said  defendants  to  fur- 
nish to  the  plaintiff  herein  a  sufficient  war- 
ranty deed  and  abstract  showing  good  title 
to  the  premises  described,  as  is  by  said  con- 
tract required,  and  to  perform  all  the  cove- 
nants on  their  part  to  be  performed."  The 
breach  charged  is  the  failure  of  defendants 
to  furnish  a  warranty  deed,  abstract,  etc., 
and  the  damages  claimed  are  $100,000,  con- 
sisting of  the  $5,000  earnest  money  paid,  and 
the  balance  on  account  of  the  loss  in  not  ob- 
taining the  property,  which  property  plain- 
tiff avers  to  be  worth  $340,000.  To  this  dec- 
laration a  demurrer  was  sustained.  Plain- 
tiff abided  his  declaration,  and  brings  the 
record  to  this  court  on  appeal  from  a  judg- 
ment of  the  appellate  court  affirming  the 
judgment  of  the  circuit  court. 

The  executors  derived  no  power  under  the 
will  of  their  testator  to  bind  his  estate  by  a 
warranty  deed.  The  law  gave  them  no  such 
right  and  authority  as  executors.  No  action 
can  therefore  be  maintained  a^inst  them  in 
their  representative  capacity  for  a  breach  of 
warran-fy,  or  for  a  failure  to  execute  a  war- 
ranty deed,  when  they  have  no  authority 
vested  in  them  to  make  the  same.  In  Vin- 
cent V.  Morrison,  Breese  (111.)  176,  the  ad- 
ministrators undertook  to  covenant,  in  a 
deed  of  land  sold  to  pay  debts  of  their  in- 
testate, that  the  land  was  free  from  encum- 
brances, and  the  court  says  (p.  177) :  "In 
relation  to  covenants,  the  general  rule  is 
that  an  administrator  has  no  power  to 
charge  the  effects  of  the  intestate  by  any 
contract  originating  with  himself;  and  it 
seems  from  the  current  of  decisions  that  his 
contracts  in  the  course  of  his  administration, 
or  for  the  debts  of  his  intestate,  render  him 
liable  de  bonis  proprtw,"— citing  Sumner  v. 
Williams,  8  Mass.  162,  5  Am,  Dec.  83.  In 
Mason  v.  Caldwell,  10  HI.  196,  48  Am.  Dec. 
330,  the  court  says  (p.  207  and  page  333,  48 
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Am.  Dec.) :  "If  an  adminiBtr&tor  or  guard- 
ian, in  his  representative  capacity,  makes  a 
contract  or  covenant  which  he  has  no  right  to 
make,  and  which  is  not  binding  upon  Ae  es- 
tate or  ward,  he  is  bound  personally  to  make 
it  good."  ''The  rule  is  well  settled  that  an 
executory  contract  of  an  executor  or  admin- 
istrator, if  made  on  a  new  and  independent 
consideration  moving  between  the  promisee 
and  the  promisor,  is  his  personal  contract, 
and  does  not,  in  absence  of  authority  given 
by  statute  or  by  will  of  the  decedent,  bind 
the  estate. "  11  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  932,  citing  numerous  cases.  In  Aus- 
tin V.  Munro,  47  N.  Y.  366,  it  is  said:  "The 
rule  must  be  regarded  as  well  settled  that 
the  contracts  of  executors,  although  made  in 
the  interest  and  for  the  benefit  of  the  estate 
they  represent,  if  made  upon  a  new  and  in- 
dependent consideration,  as  for  services  ren- 
dered, goods  or  property  sold  and  delivered, 
or  other  consideration  moving  between  the 
promisee  and  the  executors  as  promisors,  are 
the  personal  contracts  of  the  executors,  and 
do  not  bind  the  estate,  notwithstanding  the 
services  rendered  or  goods  or  property  fur- 
nished, or  other  consideration  moving  from 
the  promisee,  are  such  that  the  executors 
could  properly  have  paid  for  the  same  from 
the  assets,  and  been  allowed  for  the  expen- 
diture in  the  settlement  of  their  accounts. 
The  principle  is  that  an  executor  may  dis- 
burse and  use  the  funds  of  the  estate  for  pur- 
poses authorized  by  law,  but  may  not  bind 
the  estaterby  an  executory  contract,  and  thus 
create  a  liability  not  founded  upon  a  con- 
tract or  obligation  of  the  testator.  Ferrin 
▼,  Myrick,  41  N.  Y.  315;  Reynolds  v.  Rey- 
nolds, 3  Wend.  244 ;  Demott  v.  Field,  7  Cow. 
58 ;  Myer  v.  Cole,  12  Johns.  340.  The  rule  is 
too  well  established  in  this  state  to  be  ques- 
tioned or  disregarded,  and  any  departure 
from  it  would  be  mischievous."  The  rule  is 
well  understood  and  generally  accepted  that 
executors  are  not  chargeable,  as  such,  on 
their  executory  contracts.  Their  acts  are 
subject  to  the  control  of  the  court  appoint- 
ing them;  and  this,  notwithstanding  they 
act  under  powers  conferred  by  will.  Sere 
the  will  gives  them  no  power  to  warrant 
their  testator's  title,  which  was  all,  as  ex- 
ecutors, they  could  convey,  and  a  purchaser 
would  only  take  whatever  title  the  testator 
had. 

Appellant  insists  that  the  reasons  assigned 
by  courts  authorizing  suits  against  a  re- 
ceiver, as  such,  judgment  to  be  paid  in  course 
of  administration,  apply  with  equal  cogency 
to  cases  against  executors  and  administrators, 
and  our  attention  is  called  to  the  language 
employed  bv  this  court  in  McNulta  v.  Lock- 
ridge,  137  111.  270,  27  N.  E.  452.  That  was  a 
suit  for  damages  brought  against  McNulta, 
as  receiver  of  the  Wabash  Railway  Company. 
There,  through  the  legal  management  of  the 
property  intrusted  to  his  care,  but  through 
the  negligent  or  wrongful  acts  of  the  serv- 
ants employed  in  the  court's  operation  of  the 
road,  without  fault  on  the  part  of  the  re- 
ceiver, a  person  was  killed,  and  the  court 
held  a  suit  and  judgment  for  consequent 
damages  is  in  the  nature  of  a  proceeding  in 
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rem.  There  the  injury  resulted  from  the 
legal  management  of  the  property  by  the  re- 
ceiver, as  such,  and  not  from  his  illegal  or 
wrongful  acts.  While  in  one  sense  the  neg- 
ligence of  the  servant  is  his  own  under  the 
rule  of  respondeat  superior,  yet  in  another 
sense  the  fault  is  not  his  own,  and  the  wrong 
is  chargeable  to  the  thing  or  property  itself 
which  the  court  is  managing,  and  arises,  not 
from  the  receiver's  act,  but  from  the  act  of 
the  court  through  the  necessity  of  conditions 
requiring  judicial  interference.  The  iniurv 
resulted  in  the  doing  of  the  very  thing  which 
the  receiver  was  directed  to  do, — ^to  properly 
luanage  and  operate  the  property  committed 
to  his  charge.  Here  the  contract  for  the  al- 
leged breach  of  which  a  recovery  is  sought 
against  the  estate  was  without  the  authority 
of  the  executors  to  make, — a  fact  equally 
well  known  to  both  parties. 

The  Superior  Court  did  not  err  in  sus- 
taining a  demurrer  to  plaintiff's  declaration, 
and  the  judgment  of  the  Appellate  Court  for 
the  First  District  is  affirmed. 


David  B.  LYMAN,  Trustee  of  Grant  Land 
Association  of  Chicago,  Appt,, 

V, 

SUBURBAN    RAILROAD    COMPANY    et 
al. 

(190  III.  820.) 

!•  A  coiidltlon  forminir  tlie  eonaidera- 
tion  of  a  iprant  of  a  railroad  rlvlit  of 
yvm.Y,  that  a  depot  shall  be  maintained  on 
the  land,  Is  not  void  bf  cause  contrary  to  pub- 
lic policy,  but  failure  to  comply  with  it  will 
forfeit  the  title  of  the  railroad  company. 

2.  Eifflit  years'  compliance  -with  a 
condition  constituting  the  consideration 
for  a  grant  of  a  right  of  way  for  a  railroad, 
that  a  depot  shall  be  maintained  on  the  land, 
is  not  Bamclent  to  vest  an  absolute  title  In 
the  company  free  from  the  condition,  where 
the  parties  contemplated  that  the  company 
should  enjoy  the  use*  of  the  land  only  so  long 
as  it  should  be  osed  for  the  specified  pur- 
poses, and  no  longer. 

3.  Conditions  conatitntlnpr  the  consid- 
eration for  a  arrant  of  a  right  of  way  to 
a  railroad  company,  that  a  depot  should  be 
maintained  on  the  land,  are  In  the  nature  of 
covenants  running  with  the  land. 

4.  A  prior  entry  npon  the  premises,  or  a  de- 
mand for  the  possession,  Is  not  necessary 
upon  the  breach  of  a  condition  subsequent 
before  suit  to  recover  possession. 

5.  EqinitT  has  Jnriiidictlon  of  a  anit 
to  terminate  the  rights  of  a  railroad  company 
In  land  granted  to  It  for  a  right  of  way  on 
condition  that  it  maintain  depots  on  the  prop- 
erty, where  the  original  grantee  Is  Insolvent 
so  that  a  judgment  at  law  would-be  of  no 


NoTB. — For  public  policy  as  to  contracts  to 
locate  depot  at  certain  point,  see  the  earlier 
case  In  this  series  of  Florida  C.  &  P.  R.  Co.  v. 
State  ex  ml  Tavares  (Fla.)  20  L.  R.  A.  419. 

As  to  right  to  remove  depot  erected  under 
agreement  in  contract  for  right  of  way,  see 
Texas  &  P.  R.  Co.  v.  Scott  (C.  C.  App.  6th  C.) 
37  L.  R.  A.  94. 
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axall,  and  the  grrantor  has  only  an  easement 
remaining  in  the  land  so  that  he  cannot  main- 
tain ejectment. 

(April  18,  1001.) 

APPEAL  by  complainant  from  a  decree  of 
the  Superior  c5ourt  for  Cook  County  in 
favor  of  defendants  in  a  suit  to  establish 
title  to  the  land  upon  which  ita  tracks  were 
laid.     Reveiaed. 

The  facta  are  stated  in  the  opinion. 

Mr.  8.  P.  Shope,  with  Mesars.  JTaoluon, 
Bnsby  A  Iiyman,  for  appellant: 

The  grant  of  right  of  way,  made  by  the 
trustees  to  the  Chicago  ft  Southwestern  Rail- 
road Company,  was  upon  a  clear  and  valid 
condition  subsequent. 

2  Elliott,  Railroads,  p.  494 ;  Louisville,  N. 
A,dC.  R.  Co.  V.  Sumner,  106  Ind.  56,  65  Am. 
Rep.  719,  5  N.  E.  404 ;  Horner  v.  Chicago,  M. 
d  8t.  P,  H.  Co.  38  Wis.  165;  Missouri  P.  R. 
Co.  V.  Tygard,  84  Mo.  263,  54  Am.  Rep.  97; 
Texas  d  St.  L.  R.  Co.  v.  Rohards,  60  Tex. 
545,  48  Am.  Rep.  268 ;  Indianapolis,  P,  d  C. 
R.  Co.  V.  Hwd,  66  Ind.  580;  Bestor  v.  Wa- 
then,  60  111.  138;  Linder  v.  Carpenter,  62 
111.  309 ;  Marsh  v.  Fairbury,  P.  d  N.  W.  R. 
Co.  64  111.  414;  8t.  Louis,  J.  d  C.  R.  Co.  v. 
Mathen's,  71  III.  592,  22  Am.  Rep.  122;  Sncll 
V.  PelU,  113  III.  145;  Mobile  d  0.  R.  Co.  v. 
People,  132  111.  559,  24  N.  E.  642;  Waggoner 
V.  Wabash  R.  Co.  185  111.  154,  56  N.  E.  1050. 

Complainant,  being  the  successor  to  the 
grantors,  is  entitled  to  enforce  the  condition 
of  the  grant  which  has  become  operative  by 
the  abandonment  of  the  road. 

6  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  506;  2 
Washb.  Real  Prop.  4th  ed.  12;  Boone  ▼. 
Clark,  129  111.  466,  5  L.  R.  A.  276,  21  N.  E. 
850;  Bchulenberg  v.  Harrima/n,  21  Wall.  44, 
22  L.  ed.  551. 

The  successors  and  assigns  of  the  Chicago 
ft  Southwestern  Railroad  Company  acquired 
the  right  of  way  with  notice  of  all  the  terms 
and  conditions  of  the  original  grant,  and 
their  rights  are  therefore  subject  thereto. 

Hogeboom  v.  Hall,  ^24^  Wend.  146;  New 
York  d  G.  Lake  K.  Co.  v.  Stanley,  34  N.  J. 
Eq.  58 ;  Lake  Erie  d  W.  R.  Co.  v.  Oriffin,  92 
Ind.  487;  Kettle  River  R.  Co.  v.  Eastern  R. 
Co.  41  Minn.  461,  6  L.  R.  A.  Ill,  43  N.  W. 
469. 

The  complainant  has  no  adequate  or  effi- 
cient remedy  at  law. 

Kirkla7id  v.  Cox,  94  111.  400;  Boyer  y. 
Thomburg,  116  III.  540,  4  N.  E.  253;  High, 
Extr.  Legal  Rem.  §  25 ;  People  v.  Dulaney,  96 
111.  503. 

Equity  has  ample  jurisdiction  to  adminis- 
ter the  relief  prayed  for. 

Frazier  v.  Miller,  16  111.  48 ;  Shays  v.  Nor- 
ton, 48  111.  100;  Vicksburg  d  M.  R.  Co.  v. 
Ragsdale,  54  Miss.  200;  Voris  v.  Renshaw, 
49  III.  425;  Carpenter  v.  Catlin,  44  Barb. 
75 ;  Blancluird  v,  Detroit,  L.  d  L.  M.  R.  Co. 
31  Mich.  43,  18  Am.  Rep.  142;  Close  v.  Bur- 
lington, C.  R.  d  N.  R.  Co.  64  Iowa,  149, 19  N. 
W.  886. 

Messrs.  Clarenoe  Kniskt  and  Jeaae  B. 
Barton  for  appellees. 
62  L.  R.  A. 


Handy  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  bill  in  equity,  filed  by  the  appel- 
lant in  the  superior  court  of  Cook  county 
against  appellees,  praying  that  all  the  rights, 
pri\ilege8,  and  easements  heretofore  granted 
by  the  trustees  of  the  Grant  Land  Associa- 
tion of  Chicago  to  the  Chicago  ft  Southwest- 
ern Railway  Company,  and  now  claimed  by 
the  appellees,  in  section  21,  township  39  N., 
range  14  E.  of  the  third  P.  M.,  situated  in 
the  town  of  Cicero,  county  of  Cook,  state  of 
Illinois,  and  all  rights,  title,  and  interest 
pertaining  thereto,  be  decreed  to  be  termi- 
nated, and  that  the  same  be  vested  in  the  ap- 
pellant, as  trustee  of  said  Grant  Land  Asso- 
ciation ;  and  that  the  appellant,  as  such  trus- 
tee, be  decreed  to  hold  said  right  of  way  and 
the  possession  thereof  free  and  clear  of  any 
and  all  claim  thereto  of  the  appellees,  or 
either  of  them ;  and  that  the  appellees,  or 
whichever  of  them  shall  be  found  to  own  or 
control  or  to  have  any  Interest  in  the  rail- 
road tracks  or  other  personal  property  now 
or  heretofore  placed  upon  the  right  of  way 
across  said  premises,  be  decreed,  within  a 
short  day,  to  be  fixed' by  the  court,  to  re- 
move the  same;  and  that  the  appellees,  and 
each  of  them,  be  forever  restrained  and  en- 
joined from  in  any  way  interfering  or  at- 
tempting to  interfere  with  the  appellant,  his 
successors,  grantees,  or  assigns,  in  the  exer- 
cise  and  use  of  the  said  rights  and  easements. 
The  bill  having  been  amended,  the  appellees 
severally  filed  general  demurrers  thereto, 
which  were  sustained,  and,  the  appellant 
having  elected  to  stand  by  his  bill,  a  decree 
was  entered  dismissing  the  same,  and  for 
costs,  and  an  appeal  has  been  prosecuted  to 
this  court  to  reverse  such  decree. 

The  averments  of  the  bill  of  complaint 
show  that  the  trustees  of  the  Grant  Land 
Association  of  Chicago  granted  the  right  of 
way  across  said  section  21,  of  which  they 
were  the  owners  in  fee,  as  trustees,  and  of 
which  association  the  appellant  is  now  the 
sole  surviving  and  acting  trustee,  to  the  Chi- 
cago ft  Southwestern  Railway  Company,  its 
successors  and  assigns,  for  the  consideration 
and  upon  the  express  conditions  that  said 
railway  company  would  erect  upon  its  right 
of  way  on  said  section  21  a  passenger  sta- 
tion at  Robinson  avenue  on  or  before  Au- 
gust 1,  1891,  also  at  Central  avenue  on  or 
before  May  1,  1893;  and  that  it  and  its  suc- 
cessors and  assigns  would  construct,  operate, 
and  maintain  a  railroad  upon  said  right  of 
way;  and  that  the  agreement  granting  said 
right  of  way,  among  other  things,  contained 
the  following  provisions:  "The  easement 
hereby  granted  is  made  upon  the  express 
agreement  and  understanding  by  the  party 
of  the  second  part,  its  successors  and  as- 
signs, that  it  will  construct,  operate,  and 
maintain  the  said  railroad  and  perform  all 
of  the  conditions  and  provisions  herein  con- 
tained on  its  part  to  be  performed  as  here- 
in provided,  and  that  any  failure  on  its  part 
so  to  do  shall  forfeit  all  of  its  rights  under 
this  contract."  It  is  conceded  by  appellees 
that  no  passenger  station  has  been  erected 
at  Central  avenue  upon  said  section^  ^1.  It 
by  VjC 
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18,  howerer,  contended  that  it  does  not  ap- 
|>ear  from  the  averments  of  the  bill  that  ap- 
pellees  have  ceased  to  operate  or  maintain 
a  railroad  on  said  right  of  way,  and  that  the 
same  has  been  abandoned.  The  averments 
of  the  bill  in  that  regard  are  as  follows : 
"That  on  or  about  December  19,  1898,  the 
Suburban  Kailroad  Company  procured  a  cer- 
tain ordinance  to  be  passed  by  the  board  of 
trustees  of  the  town  of  Cicero;  .  .  . 
that  thereafter  said  Suburban  Railroad  Com- 
pany ceased  to  further  maintain  its  said 
tracks  on  Sixteenth  street  across  section  21, 
afl  aforesaid,  or  to  run  its  trains  or  oars,  or 
any  trains  or  cars,  on  said  tracks,  .  •  . 
and  ceased  in  any  manner  to  operate  said 
lines  or  tracks  on  Sixteenth  street  across 
fiecUon  21,  or  run  any  trains  or  cars  thereon 
from  about  that  date,  and  ever  since  has 
failed  and  still  refuses  so  to  do;  .  .  . 
that  when  the  said  Suburban  Railroad  Com* 
pany  discontinued  the  running  of  its  cars 
on  Sixteenth  street  through  said  section,  and 
the  operation  of  said  lines,  your  orator,  as 
trustee,  .  .  .  requested  and  demanded 
that  said  Suburban  Railroad  Company  re- 
sume the  running  of  its  cars  and  the  opera^ 
tion  of  said  lines  of  road  on  Sixteenth  street 
through  said  section,  .  .  .  but  that  said 
railroad  company  still  refuses  to  run  its  cars 
and  operate  said  line  or  railroad  as  afore- 
said; .  .  .  that  said  Suburban  Railroad 
Company  and  the  Chicago  Terminal  Trans- 
fer Railroad  Company,  despite  said  defaults 
in  the  operation  of  said  railroad  lines  on  Six- 
teenth street,  still  allow  their  railroad 
tracks,  although  unused,  to  remain  in  and 
upon  said  street,  as  aforesaid,  .  .  .  and 
refuse  to  allow  any  other  company  to  oper- 
ate said  lines,  or  to  remove  the  said  tracks, 
and  construct  on  the  said  right  of  way  an- 
other line  or  lines  of  road,  and  operate  the 
same,  as  desired  by  your  orator,  and  as  your 
orator  is  entitled  to  have  done  under  its  said 
contract."  The  appellees  the  Suburban  Rail- 
road Company,  as  lessee,  and  the  Chicago 
Terminal  Transfer  Railroad  Company,  as  the 
successor  of  the  Chicago  &  Southwestern 
Railway  C<Mnpany,  as  owner,  are  alone  in 
possession  of  said  right  of  way,  and  as  to 
them  it  is  sufficiently  averred  that  they  have 
ceased  to  operate  a  railroad  over  said  right 
of  way,  and  that  the  said  right  of  way  is 
unused.  Under  the  terms  of  the  agreement 
whereby  said  right  of  way  was  granted  to 
the  Chicago  &  Southwest^  Railway  Ck)m- 
pany,  its  successors  and  assigns,  such  non- 
use  would  amount  to  an  abandonment  there- 
of. 

A  demurrer  having  been  interposed  to  said 
bill,  it  must  be  held  to  be  admitted  by  the 
appellees  that  there  has  been  a  breach  of  the 
<K>ndition8  of  said  agreement  so  far  as  it 
provides  for  the  erection  of  a  passenger  sta- 
tion at  Central  avenue  and  for  the  opera- 
tion and  maintenance  of  a  railroad  upon  said 
right  of  way  across  section  21.  It  is,  how- 
ever, urged  by  the  appellees,  that,  if  a  breach 
of  such  conditions  be  conceded,  such  condi- 
tions are  contrary  to  public  policy,  and  void, 
and  it  is  urged  said  right  of  way  cannot  be 
forfeited  by  reason  of  the  failure  to  com- 
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ply  with  such  void  conditions.  The  agree- 
ment of  l^larch  20,  1891,  granted  to  the  Chi- 
cago &  Southwestern  RaUway  Company,  its 
successors  and  assigns,  an  interest  in  said 
right  of  way  upon  conditions  subsequent, 
which  interest  was  liable  to  be  defeated  up- 
on the  nonperformance  of  s\ich  conditions; 
and  no  question  of  public  policy  is  involved 
which  requires  us  to  hold  that  the  appellees 
can  retain  and  enjoy  the  valuable  interests 
and  rights  conferred  by  said  agreement,  with- 
out performing  such  conditions.  This  case 
is  readily  distinguished  from  that  class  of 
cases  which  holds  contracte  made  by  the  of- 
ficers and  agents  of  railroEul  companies  for 
their  own  gain,  whereby  they  a^ee  to  secure 
the  location  of  stations,  depots,  etc.,  at  par- 
ticular places  {Bestor  v.  Wnthen,  60  III.  138; 
hinder  v.  Carpenter,  62  111.  309),  or  where- 
by it  is  stipulated  for  the  location  of  sta- 
tions, depote,  ete.,  at  particular  places,  and 
prohibiting^  the  location  or  erection  of  any 
others  within  certain  prescribed  limite 
{Marsh  V.  Fairhury,  P.  d  N,  W.  B.  Co.  64 
111.  414,  IC  Am.  Rep.  664;  8t,  Louis,  J.  d  C. 
It.  Co.  V.  Mathers,  71  111.  692,  22  Am.  Rep. 
122)  to  be  void,  as  against  public  policy.  In 
Cleveland,  C.  0.  d  I.  R.  Co.  v.  Cobum,  91 
Ind.  657,  it  was  hdd  a  conveyance  to  a  rail- 
road compsjiy  of  the  right  of  way  for  its 
road,  the  consideration  of  which  is  shown  to 
be  the  construction  and  permanent  mainte- 
nance of  the  road  upon  the  line  so  granted, 
and  the  erection  and  maintenance  of  ite  de- 
pot upon  adjoining  lands,  is  upon  condition 
subsequent,  and,  if  such  depot  and  track  be 
afterwards  abandoned,  it  is  &  breach  of  the 
condition,  which  defeate  the  grant.  On  page 
662  it  is  said:  "In  determining  the  question 
whether  the  estate  granted  is  one  upon  a 
condition  subsequent,  the  court  will  seek  to 
enforce  the  intention  of  the  parties,  to  be 
gathered  from  the  instrument  and  the  exist- 
ing facte.  4  Kent,  Com.  432;  2  Parsons, 
Contr.  479;  Chitty,  Contr.  74;  Homer  v. 
Chicago,  M.  d  8t.  P.  B.  Co.  38  Wis.  166.  We 
therefore  think  that  the  relinquishment  in 
controversy  created  in  the  railroad  company 
an  estate  upon  condition  subsequent,  liable  to 
be  defeated  upon  the  nonperformance  of  the 
condition.'*  In  Homer  v.  Chicago,  M.  d  8t. 
P.  R.  Co.  38  Wis.  165,  a  deed  of  land  to  a 
railroad  company  (reciting  a  consideration 
of  $1)  conveyed  one  parcel  "only  for  depot 
and  other  railroad  purposes,"  and  another 
parcel  adjoining  the  former  "for  a  railway," 
and  recited  that  both  parcels  were  "granted 
solely  for  said  road  purposes."  In  eject- 
ment for  said  parcels  of  land  it  was  shown 
by  parol  evidence  that  no  money  was  paid 
for  the  land,  and  that  the  only  consideration 
for  the  conveyance  was  the  condition  that  the 
railway  depot  should  be  erected  on  the  land, 
the  effect  of  which  the  grantor  believed 
would  be  to  enhance  the  value  of  her  other 
lands  in  the  vicinity  for  building  purposes. 
On  page  176  the  court  says:  "The  consid- 
erations above  mentioned,  and  other  features 
of  the  case  not  specially  referred  to,  convince 
us  that  the  grantor  intended  to  convey  the 
land  upon  the  condition  that,  if  the  grantee 
failed  to  construct  the  railway  and  locate 
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and  erect  the  depot  thereon,  ehe  should  have 
power  to  destroy  the  estate  of  the  grantee  in 
the  land  by  re-entry  or  its  oquivalent,  and 
revest  the  title  thereto  in  herself.  We  think, 
also,  that  the  language  of  the  deed  admits  of 
a  construction  which  will  effectuate  that  in- 
tention, and  we  cannot  hesitate  so  to  coif- 
strue  it."  In  Oiay  v.  Chicago,  Jf.  d  St.  P. 
R.  Co.  189  111.  400,  59  N.  E.  950,  John  and 
George  Gray  conveyed  a  strip  of  land  to  the 
Chicago,  Milwaukee  &  St.  Paul  Railroad 
Company  for  right-of-way  purposes  for  the 
expressed  consideration  of  $1.  The  deed 
contained  the  following  conditions:  "This 
conveyance  is  made  upon  the  express  condi- 
tions that  said  railway  company  shall  main- 
tain a  passenger  depot  at  the  place  where  the 
passenger  depot  of  said  company  is  now  lo- 
cated and  erected  on  said  premises,  and  stop 
thereat  all  its  accommodation  trains  to  take 
and  leave  passengers.  In  the  event  the  par- 
ty of  the  second  part,  its  successors  and  as- 
signs, shall  fail  to  perform  and  fulfil  all  the 
a^ve  requirements  and  conditions,  all  the 
lands  abo^e  described  and  herein  conveyed  to 
the  party  of  the  second  part  shall  revert  to 
the  parties  of  the  first  part,  their  heirs,  ad- 
ministrators, or  assigns."  Ejectment  was 
brought  to  recover  the  land  upon  the  ground 
that  the  conditions  of  the  deed  had  been  vio- 
lated by  the  company  failing  to  stop  an  ac- 
commodation train  to  take  and  leave  passen- 
gers. The  trial  court  took  the  case  from  the 
jury.  This  court,  on  appeal,  reversed  and 
remanded  the  cause,  and  held  the  court  was 
not  authorized  to  say,  as  a  matter  of  law, 
that  the  conditions  contained  in  said  deed 
were  illegal  and  void,  as  against  public  poli- 
cy. The  supreme  court  of  Indiana,  in  the 
case  of  Louisville,  V,  A,  d  C.  R.  Co.  v.  Sum- 
ner, 106  Ind.  55,  56  Am.  Rep.  719,  5  N.  E. 
404,  in  an  exhaustive  review  of  the  authori- 
ties bearing  upon  conditions  of  the  charac- 
ter under  consideration  (on  page  406,  5  N. 
E.) ,  says:  "Was  the  stipulation  in  the  deed 
'to  locate  and  maintain  a  depot'  on  the  line 
between  the  several  tracts  over  which  the 
right  of  way  was  granted  void?  Agreements 
of  the  character  under  consideration,  so  far 
as  they  have  become  the  subject  of  judicial 
interpretation,  are  of  three  classes.  There 
are  those  in  which  stipulations  are  contained 
providing  for  the  location  of  stations  or  de- 
pots at  particular  places,  and  prohibiting 
the  location  or  erection  of  any  others  within 
certain  prescribed  limits.  Concerning  all 
such  agreements  as  contain  restrictive  stipu- 
lations by  which  the  railway  company  under- 
takes to  prohibit  itself  from  thereafter  erect- 
ing other  station  houses  or  depots  at  other 
places  or  within  prescribed  limits,  they  are 
uniformly,  so  far  as  we  know,  held  to  be 
void,  as  against  public  policy.  Railroad  cor- 
porations are  regarded  as  public  agencies  ow- 
ing duties  to  the  public  generally.  They  are 
therefore  not  authorized  to  make  any  con- 
tract which  may  prevent  them  from  dis- 
charging their  duties  efliciently  to  the  pub- 
lic, and  for  that  reason  they  cannot  contract 
that  the  company  will  not  locate  a  station  or 
erect  a  depot  at  a  place  where  the  demands 
of  business  or  concentration  of  population 
62  L.  R.  A. 


may  at  some  time  in  the  future  require  it. 
Such  a  contract  is  void,  as  against  public 
policy.  WUlioAnaon  v.  Chicago,  R.  /.  d  P,  R. 
Co.  53  Iowa,  126,  26  Am.  Rep.  206,  4  N.  W. 
870;  St.  Louis,  J.  d  C.  R.  Co.  v.  Mathers^ 
104  111.  257 ;  Marsh  v.  Fairhury,  P.  d  N.  W, 
R.  Co.  64  111.  414,  16  Am.  Rep.  5C4;  Si. 
Louis,  J.  d  C.  R.  Co.  V.  Mahers,  71  111.  592, 
22  Am.  Rep.  122;  St.  Joseph  d  D.  C.  R.  Co. 
V.  Ryan,  11  Kan.  602,  15  Aul  Rep.  357.  An- 
other dass  of  cases  are  those  in  which  som& 
officer  or  other  person,  supposed  to  be  influ- 
ential with  a  railway  company,  undertakes, 
for  a  consideration  moving  to  them,  to  secure 
the  location  of  stations,  depots,  etc.,  at  a  par- 
ticular place.  A  conspicuous  case  in  this 
class  is  Fuller  y.  Dame,  18  Pick.  472.  All 
such  contracts  are  void,  as  against  pi^Iio 
policy.  Bestor  v.  Wathen,  60  111.  138;  Lin- 
der  v.  Carpenter,  62  111.  309.  Still  another 
class  is  that  to  which  the  case  under  consid- 
eration is  allied.  Such  are  the  cases  in 
which  an  agreement  has  been  made  between 
an  individual  and  a  railway  corporation  for 
the  location  of  a  station  or  depot  at  a  par- 
ticular place  in  consideration  of  a  donation^ 
of  money  or  property  to  the  corporation,, 
without  any  restriction  or  prohibition 
against  any  other  location.  No  case  has  fal- 
len under  our  notice  in  which  this  question 
was  directly  involved,  and  which  was  not 
controlled  by  other  considerations  which  con- 
demn such  an  agreement.  On  the  contrary,, 
it  has  been  held  that  an  agreement  to  pay  a 
railway  company  a  stipulated  sum  in  consid- 
eration that  it  would  locate  ita  route  at  a 
particular  place  is  valid,  and  may  be  en- 
forced. First  Nat.  Bcmk  v.  Hendrie,  4^ 
Iowa,  402,  31  Am.  Rep.  153;  Cumberland 
Valley  R.  Co.  v.  Baab,  9  Watte,  458,  36  Am. 
Dec.  132.  So  a  conditional  subscription  of 
stock  is  valid.  Neio  Albany  d  S.  R.  Co.  v. 
McCormick,  10  Ind.  499,  71  Am.  Dec.  337: 
Jeioett  V.  Lod&renceburgh  d  U.  M.  R.  Co.  lO 
Ind.  539.  A  voluntary  grant  to  a  railroad 
on  condition  that  it  would  locate  its  route 
and  establish  a  depot  at  a  certain  place  was 
sustained,  as  not  being  in  contravention  of 
public  policy.  McClure  v.  Missouri  River, 
Ft.  S.  d  O.  R.  Co.  9  Kan.  373." 

It  is  next  contended  that  by  constructing, 
operating,  and  maintaining  a  railroad  for  the 
period  of  eight  years  upon  said  right  of  way 
the  conditions  imposed  by  said  agreement 
have  been  satisfied.  It  is  evident  from  the- 
agreement  that  the  parties  thereto  contem- 
plated that  the  railroad  company  should  en- 
joy the  use  of  said  right  of  way  so  long  a» 
it  should  be  used  for  railroad  purposes,  and 
no  longer,  and  that  when  it  should  cease  to* 
be  so  used  it  should  revert  to  the  grantor. 
In  Cray  v.  Chicago,  M.  d  St.  P.  R.  Co.  189^ 
111.  400,  59  N.  E.  950,  where  the  same  con- 
tention was  made,  we  said:  "The  convey- 
ance in  this  case  was  upon  the  express  con- 
dition that  the  grantee  should  maintain  the- 
passenger  depot,  and  stop  thereat  all  ita  ac- 
commodation trains  to  take  and  leave  pas- 
sengers. It  could  not  have  been  in  the  con- 
templation of  either  of  the  parties  that  Gray 
and  his  heirs  should  not  have  the  benefit  of 
the  condition  while  the  grantee  should  hold 
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and  have  the  use  of  the  land,  or  that  the  con- 
dition would  be  discharged  by  a  perform- 
ance during  a  portion  of  such  period.  The 
undoubted  meaning  of  the  parties  was  that, 
mo  long  as  the  grantee  should  have  the  land 
for  its  railroad,  and  run  accommodation 
trains,  the  trains  should  be  stopped/'  The 
successors  and  assigns  of  the  Chicago  & 
Southwestern  Railway  Company  acquired 
whatever  interest  they  have  in  said  right  of 
way  burdened  with  the  conditions  contained 
in  the  agreement  by  which  said  right  of 
way  was  granted  to  said  railway  company, 
said  conditions  were  in  the  nature  of  cove- 
nants running  with  the  land.  It  is  express- 
ly averred  that  such  interest  was  acquired 
with  notice  of  said  conditions,  and  that  they 
were  the  only  consideration  received  by  ap- 
pellant for  said  right  of  way.  It  would  be 
contrary  to  equity  to  allow  appellees  to  hold 
such  right  of  way  disencumbered  of  such 
conditions.  In  Kettle  River  R.  Co.  v.  East- 
ern R,  Co,  41  Minn.  461,  6  L.  R.  A.  Ill,  43 
N.  W.  460,  it  is  said  (p.  473, 41  Minn.  p.  118, 
6  L.  R.  A.  and  p.  474,  43  N.  W.) :  "In  equi- 
ty, covenants  relating  to  land,  or  its  mode 
of  use  or  enjoyment,  are  frequently  enforced 
against  subsequent  grantees  with  notice 
though  there  is  no  privity  of  estate,  and  the 
covenants  do  not  strictly  run  with  the  land." 
In  People  ea  reh  Walker  v.  Louisville  d  N, 
R,  Co.  120  111.  48,  10  N.  E.  657,  the  condi- 
tions and  stipulations  were  personal  in  their 
nature,  and  did  not  run  with  the  land. 

It  was  unnecessary  that  the  appellant 
make  a  demand  upon  appellees  that  they 
comply  with  said  conditions,  prior  to  the  fil- 
ing of  his  bill.  A  prior  entry  upon  the  prem- 
ises or  a  demand  for  the  possession  is  not 
necessary  upon  the  breach  of  a  condition 
subsequent  before  suit.  The  grantor,  upon 
such  breach,  may  treat  the  estate  as  having 
reverted  to  him,  and  sue  for  a  recovery  there- 
of. Such  is  held  to  be  the  rule  of  law,  and 
we  see  no  reason  why  the  same  rule  should 
not  obtain  in  equity.  Cotcell  v.  Colorado 
Springa  Co.  100  U.  8.  66,  25  L.  ed.  547. 

We  do  not  agree  with  the  contention  of 
appellees  that  the  town  of  Cicero,  by  ordi- 
nance, has  released  them  from  a  performance 
of  the  conditions  requiring  them  to  operate 
and  maintain  a  railroad  over  said  right  of 
way.  Said  conditions  arise  from  the  con- 
tractual relations  of  the  parties,  which  the 
town  of  Cicero  is  powerless  to  impair  by 
ordinance. 

^  We  are  of  the  opinion  equity  has  jurisdic- 
tion to  grant  the  relief  prayed  for,  as  the 
appellant  has  no  adequate  remedy  at  law. 
A  judgment  at  law  for  damages  will  not  re- 
store appellant  to  the  possession  of  the  right 
of  way,  and  would  be  unavailing,  as  the  ap- 
pellee the  Chicago  k  Southwestern  Railway 
Company,  with  whom  the  contract  was  made, 
is  insolvent,  and  has  ceased  to  do  business. 
Ejectment  will  not  lie,  as  the  appellant,  at 
the  time  of  commencing  this  suit,  was  not  the 
owner  of  the  legal  title  to  that  part  of  sec- 
tion 21  occupied  by  said  right  of  way,  and 
then  had  therein  only  an  easement,  as  said 
section,  subsequent  to  the  grant  of  the  said 
right  of  way,  had  been  subdivided  and  ' 
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platted  by  appellant  as  the  Grant  Locomo- 
tive Works  addition  to  Chicago,  and  the  por- 
tion thereof  occupied  by  said  right  of  way 
dedicated  to  the  city  as  West  Sixteenth 
street,  subject  to  the  right  of  appellant  and 
his  assigns  to  lay  down,  maintain,  and  oper- 
ate railroad  tracks  upon  the  streets  and  al- 
leys of  said  subdivision,  including  West  Six- 
teenth street.  Such  an  easement  is  incor- 
poreal in  its  nature.  Ejectment  lies  only  to 
recover  things  corporeal.  7  Enc.  PI.  &  Pr. 
276.  And  mandamus  is  not  available  to  ap- 
pellant as  a  remedy,  as  he  seeks  to  recover 
the  easement  reserved  by  him  in  said  street 
for  railroad  purposes  disencumbered  of  said 
conditions,  and  not  to  compel  appellees  to 
operate  and  maintain  thereon  a  railroad. 
The  decree  of  the  Superior  Court  of  Cook 
County  iciU  therefore  he  reversed,  and  the- 
cause  remanded  to  that  court,  with  directions 
to  overrule  the  demurrers,  and  proceed  to- 
the  disposition  of  said  cause  in  accordance 
with  the  views  herein  expressed. 

Petition  for  rehearing  overruled  June  6, 
1901. 


GLOBE  MUTUAL  LIFE  INSURANCE 
ASSOCIATION   OF   CHICAGO,  Appt., 

V. 

Dora  WAGNER. 
i 

(188  111.  183.) 

A  stateiiient  b^r  an  applicant  for  Insnr* 
ance  that  none  of  his  brothers  are 
dead  will  not,  although  false,  avoid  the 
policy  unless  he  knew  It  to  be  so,  under  a  pol- 
icy warranting  the  statements  to  be  true, 
and  that  they  shall  form  the  basis  of  any 
contract  entered  into. 

(December  20,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Branch  Appellate  Court,  First 
District,  affirming  a  judgment  of  the  Su- 
perior Court  for  Cook  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  life  in- 
surance policy.    Affirmed. 

Statement  by  Wilkin,  J.: 
Appellee,  Dora  Wagner,  recovered  a  Judg- 
ment of  $250  in  a  suit  in  assumpsit  in  tiie 


Note. — For  earlier  cases  in  this  series  as  to< 
the  warranty  of  answers  In  Insurance  applica- 
tion, and  its  effect,  see  Sweeney  v.  Metropolitan 
L.  Ins.  Co.  (R.  I.)  88  L.  R.  A.  297;  Mutual 
Ben.  L.  Ins.  Co.  v.  Roblson  (C.  C.  Add.  8th  C.) 
22  L.  R.  A.  825 ;  Smith  v.  Niagara  F.  Ins.  Co. 
(Vt.)  1  L.  R.  A.  216;  Dwelling  House  Ins.  Co. 
V.  Brodle  (Ark.)  4  L.  R.  A.  458 :  Equitable  Life 
Assur.  Soc.  V.  Hazlewood  (Tex.)  7  L.  R.  A. 
217;  note  to  Dadenfeld  v.  Massachusetts  Mut. 
Acci.  Asso.  (Mass.)  13  L.  R.  A.  263;  White  v. 
Providence  Sav.  Life  Assur.  Soc.  (Mass.)  27  L. 
R.  A.  898;  Mutual  L.  Ins.  Co.  v.  Simpson 
(Tex.)  28  L.  R.  A.  765:  Clemans  v.  Supreme- 
Assembly  Royal  Soc.  of  G.  F.  (N.  T.)  16  L.  R^ 
A.  33:  Cobb  v.  Covenant  Mut.  Ben.  Asso^ 
(Mass.)  10  L.  R.  A.  666:  Penn  Mut.  L.  Ins.  Co. 
V.  Mechanics*  Sav.  Bank  &  T.  Co.  (C.  C.  App^ 
Gth  C.)  38  L.  R.  A.  33,  70. 
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superior  court  of  Cook  county  against  ap- 
pellant, the  Globe  Mutual  Life  Insurance 
Association  of  Chicago,  on  a  policy  of  in- 
surance issued  to  her  on  the  life  of  her  son 
Richard  Wagner.  The  association  appealed 
to  the  appellate  court,  where  the  judgment 
of  the  superior  court  was  affirmed,  and  now 
prosecutes  this  further  appeal;  the  appel- 
late court  having  certified  that  the  cause  in- 
volves questions  of  law  of  such  importance 
as  that  it  should  be  passed  upon  by  the  su- 
preme court. 

Messrs.  Hoyne,   O'Connor,   ft  Hoyne^ 

for  appellant: 

Statements  in  an  application  of  insur- 
ance must  be  held  to  be  warranties  when 
they  enter  into  and  are  made  a  part  of  the 
•contract,  and  must  be  held  to  be  represen- 
tations, in  contradistinction  to  warranties, 
when  they  form  no  part  of  the  contract,  but 
were  made  only  as  an  inducement  to  it. 

Fctme  Ins,  Co.  v.  Thomcis,  10  111.  App. 
545;  Mutual  Ben.  L.  Ins.  Co.  v.  Robertson^ 
S9  111.  123,  14  Am.  Rep.  8;  Continental  L. 
Ins.  Co.  V.  Rogers,  119  111.  474,  59  Am.  Rep. 
810,  10  N.  E.  242;  Northtvestern  Benev.  d 
Mut.  Aid  Asso.  v.  Hall,  118  111.  173,  8  N. 
E.  764;  Metropolitan  L.  Ins.  Co.  v.  Zeigler, 
69  111.  App.  447;  Bloomington  Mut.  Life 
Ben.  Asso.  v.  Cummins,  53  111.  App.  530; 
Jeffries  ▼.  EconomicaJ  Mut,  L.  Ins.  Co.  22 
Wall.  47,  22  L.  ed.  833;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Young,  77  111.  App.  444 ;  JEtna 
L.  Ins.  Co.  V.  France,  91  U.  S.  510,  23  L. 
-ed.  401 ;  Thomas  v.  Fame  Ins.  Co.  108  111. 
91;  Foot  V.  jEtna  L.  Ins.  Co.  61  N.  Y.  671. 

A  court  of  law  cannot  hear  evidence  to 
show  that  by  accident,  mistake,  or  fraud  a 
written  ap^reement  does  not  correctly  set 
forth  the  intention  of  the  parties.  A  court 
must  act  on  the  agreement  as  it  is.  The 
party  impeaching  the  agreement  must  seek 
relief  in  a  court  of  equity. 

Barrett  v.  Union  Mut.  F.  Ins.  Co.  7  Cush. 
175 ;  Redden  v.  Inman,  6  111.  App.  55 ;  ISwer 
^.  Washington  Ins.  Co.  16  Pick.  502,  28  Am. 
Dec.  258. 

If  an  insurance  policy  in  plain  and  un- 
-ambiguous  language  makes  the  observance 
•of  an  apparently  immaterial  requirement 
the  condition  of  a  valid  contract,  neither 
•courts  nor  juries  have  the  right  to  disre- 
gard it,  or  to  construct  by  implication  or 
-otherwise  a  new  contract  in  the  place  of 
that  deliberately  made  by  the  parties. 

Dwight  V.  Ocrmania  L.  Ins.  Co.  103  N. 
y.  341,  57  Am.  Rep.  729,  8  N.  E.  654. 

The  insured  ought  to  have  had  the  knowl- 
>«dge  to  answer  the  question  intelligently 
and  accurately,  and  his  answer  seems  to 
show  that  he  had  such  knowledge,  and 
therefore  precludes  the  right  of  appellee  to 
urge  his  want  of  knowledge  as  an  excuse 
for  his  answer. 

Hartford  Life  d  Annuity  Ins.  Co,  v. 
Cray,  91  111.  159. 

There  is  a  material  distinction  between 
.«  warrant  and  a  representation.  A  repre- 
sentation may  be  equitably  and  substantial- 
ly answered,  but  a  warranty  must  be 
strictly  complied  with. 
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DeHahn  v.  Hartley,  1  T.  R.  343,  2  T.  R. 
186;  May,  Ins.  2d  ed.  f  156,  p.  179;  Chiard- 
ian  Mut.  L.  Ins.  Co.  v.  Hogan,  80  111.  45,  22 
Am.  Rep.  180. 

Where  a  party,  in  proving  his  loss  under 
a  policy,  discloses  the  fact  of  the  existence 
of  another  policy  obtained  in  violation  of 
the  conditions  of  the  former,  such  state- 
ment is  an  admission  that  dispenses  with 
any  other  proof  against  him  of  such  other 
insurance. 

•Continental  Ins.  Co.  v.  Hulman,  92  111. 
156,  34  Am.  Rep.  122;  North  American  F. 
Ins.  Co.  V.  Zaenger,  63  111.  466. 

Mr.  Franolfl  T.  Colby,  for  appellee: 

If  a  party  produces  a  policy  in  his  own 
name,  and  makes  proofs  of  loss,  he  thereby 
makes  a  prima  facie  case  entitling  him  to 
recover. 

Bliss,  Life  Ins.  §  265;  Illinois  F.  Ins.  Co. 
V.  Stanton,  57  111.  354;  Mutual  Ben.  L.  Ins. 
Co.  V.  Robertson,  59  111.  123,  14  Am.  Rep.  8; 
Continental  L.  Ins.  Co.  v.  Rogers,  119  IIL 
474,  59  Am.  Rep.  810,  10  N.  E.  242. 

The  declarations  of  the  application  are 
presumed  to  be  true ;  the  burden  of  proving 
them  untrue  is  upon  the  company. 

Bliss,  Life  InsJ  §  SQ5 ;  Holabird  v.  Atlantic 
Mut.  L.  Ins.  Co.  2  Dill.  166,  notes.  Fed.  Cas. 
No.  6,587. 

If  any  material^ representation  by  the  as- 
sured was  false,  this  is  a  matter  for  the  de- 
fense to  show. 

Orange  Mill  Co.  v.  Western  Assur.  Co. 
118  111.  396,  9  N.  E.  274;  Herron  v.  Peoria 
Ins.  Co.  28  111.  238,  81  Am.  Dec  272; 
Metropolitan  L.  Ins.  Co.  v.  Zeigler,  69  III. 
App.  447. 

It  requires  the  clearest  and  most  un- 
equivocal language  to  create  a  warranty; 
and  every  statement  or  engagement  of  the 
assured  will  be  construed  to  be  a  represent- 
ation, and  not  a  warranty,  if  it  be  at  all 
doubtful  in  meaning,  or  the  contract  con- 
tains contradictory  provisions  relating  to 
the  subject,  or  be  otherwise  reasonably  sus- 
ceptible of  such  construction. 

1  Bacon,  Ben.  Soc.  S  203;  Alabama  Gold 
L.  Ins.  Co.  V.  Johnston,  80  Ala.  467,  2  So. 
125;  Moulor  v.  American  L.  Ins.  Co.  Ill  U. 
S.  335,  28  L.  ed.  447,  4  Sup.  Ct.  Rep.  466. 
101  U.  S.  708,  25  L.  ed,  1077;  1  May,  Ins. 
§§  159,  162,  164,  170,  171. 

It  is  hereby  declared  and  warranted  that 
the  above  are  fair  and  true  answers  to  the 
foregoing  questions,  etc.  Held  representa- 
tions and  not  warranties. 

"Sorthuyestem  Benev.  d  Mut.  Aid.  Asso.  v. 
Cain,  21  111.  App.  475;  Moulor  v.  American 
L.  Ins.  Co.  Ill  U.  S.  335,  28  L.  ed.  447,  4 
Sup.  Ct.  Rep.  466;  Continental  L.  Ins.  Co. 
V.  Thoena,  26  111.  App.  495. 

Statements  in  an  application,  though  de- 
clared to  be  warranties,  will  not  be  given 
effect  as  such  If  qualified  by  other  stipula- 
tions which  show  that  the  parties  did  not 
so  regard  them. 

3  Joyce,  Ins.  §  1,957;  Wheat<m  v.  Tfwth 
British  d  M.  Ins.  Co.  76  Cal.  419,  18  Pac. 
758;  Continental  L.  Ins.  Co.  v.  Rogers.  119 
III.  474.  .59  Ara.  Rep.  810,  10  N.  E.  242. 

A    warranty    will    be   construed    strictly 
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again  nt  those  for  whose  benefit  it  is  made 
when  it  imposes  burdens  upon  others,  and 
so,  if  possible,  to  avoid  a  forfeiture. 

May,  Ins.  §|  170,  175,  178,  etc.  Oer- 
mania  F.  Ins.  Co,  v.  Frazier,  22  111.  App. 
327 ;  Schroeder  v.  Trade  Ins.  Co,  109  III. 
157;  2fiagara  F,  Ins.  Co,  v.  Scammon,  100 
ill.  644. 

Answers  in  an  application  made  in  good 
faith  without  an  intention  to  deceive  should 
be  held  to  be  representations  and  not  war- 
ranties, and  will  not  avoid  the  policy,  even 
if  they  are  not  true. 

Northwestern  Bencv.  d  Mut.  Aid  Asso. 
Y.  Cain,  21  111.  App.  474;  Illinois  Masons* 
Ben.  8oo.  v.  Winthrop,  85  111.  637 ;  Contin- 
ental L.  /«<.  Co.  V.  Rogers,  119  111.  474,  59 
Am.  Rep.  810,  10  N.  E.  242. 

When  there  is  no  moral  fraud,  a  repre- 
sentation, although  false,  does  not  avoid 
the  policy,  unless  such  representation  be 
material,  and  its  materiality  is  a  question 
for  the  jury. 

Manufacturers'  d  M.  Mut.  Ins.  Co.  ▼. 
Zeitingcr,  108  111.  286,  48  N.  E.  179 ;  1  May, 
Ins.  §  188D,  5,  etc.;  Mallory  v.  Tra/oelers* 
ins.  Co.  47  N.  Y.  62,  7  Am.  Rep.  410. 

For  a  clause  nearly  similar  to  the  one  of 
forfeiture  in  the  policy,  and  where  plaintiff 
recovered, — 

See  Teutonia  L.  Ins.  Co.  ▼.  Beck,  74  111. 
166.  See  also  Commercial  Mut.  Acci.  Co. 
V.  Bates,  74  111.  App.  385;  Metropolitan  L. 
Ins.  Co.  y.  McKenna,  73  111.  App.  283. 

Wilkin,  J.y  delivered  the  opini(Hi  of  the 
court: 

The  chief  ground  urged  by  appellant  for 
a  reversal  of  the  judgment  of  the  appellate 
court  is  the  falsity  of  the  answer  to  one  of 
the  questions  appearing  in  the  medical  ex- 
amination of  the  insured.  On  the  back  of 
the  application  made  by  appellee,  in  what 
purports  to  be  the  medical  examination  of 
the  insured,  this  question  and  answer  ap- 
pear: "Q.  How  many  brothers  dead?  A. 
None."  The  medical  examination  is  certi- 
fied to  by  the  medical  examiner,  as  follows: 

I  certify  that  I  have  this  7th  day  of 
October,  1896,  made  a  personal  examination 
of  the  above-named  person  (Richard  Wag- 
ner), and  that  the  above  answers  are  in  my 
own  handwriting,  and  that  the  signature  of 
the  applicant  or  person  examined  was  writ- 
ten in  my  presence. 

M.  J.  McKenna,  M.  D. 

Preceeding  the  medical  examiner's  cer- 
tificate, and  immediately  at  the  end  of  the 
scries  of  questions  and  answers  referred 
to  in  the-  certificate,  of  which  the  quoted 
question  is  one,  appears  the  following 
language,  to  which  is  affixed  the  signature 
of  Richard  Wagner,  the  insured:  "I  here- 
t>y  declare  and  warrant  that  the  answers 
to  the  above  questions,  and  the  state- 
ments made  in  the  application  on  the 
other  side  hereof,  are  true,  and  were  written 
by  me  or  by  my  proper  agent,  and  that  said 
answers  and  statements,  together  with  this 
warranty,  shall  form  the  basis  of  any  con- 
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tract  of  insurance  that  may  be  entered  into 
between  me  and  the  Globe  Mutual  Insur- 
ance Association,  and  tliat  if  a  contract  of 
insurance  is  issued  it  shall  not  be  binding 
on  the  company  unless,  upon  its  date  and 
delivery,  I  shall  be  in  sound  health."  On 
the  front  side  of  the  sheet,  on  the  back  of 
which  is  the  medical  examination  and  state- 
ment signed  as  above,  by  the  insured,  is  the 
application  by  appellee  for  the  policy,  and 
over  her  signature  appears  the  following: 
"I  hereby  make  application  for  the  policy 
described  above,  and  as  an  inducement  to 
the  association  to  issue  a  policy,  and  as  a 
consideration  therefor,  make  the  agreement 
as  to  agency,  and  all  other  agreements  and 
warranties  contained  in  the  medical  exam- 
ination, as  fully  as  if  I  had  signed  the 
same."  It  appears  from  the  evidence  that 
a  brother  of  the  insured  died  in  London, 
England,  more  than  four  years  prior  to  the 
date  of  the  application  for  insurance  in  this 
case,  but  there  is  no  evidence  tending  to 
show  that  the  insured  ever  knew  of  his 
brother's  death.  Appellant  asserts,  however, 
that,  whether  he  knew  of  it  or  not,  the  state- 
ment that  none  of  his  brothers  was  dead  is 
a  warranty,  and,  being  untrue,  avoids  the 
policy.  Appellee  contends  that  the  state- 
ment, though  false,  is  not  a  warranty,  but 
a  Aiere  representation,  which,  unless  ma- 
terial, would  not  avoid  the  policy. 

In  the  absence  of  explicit,  unequivocal 
stipulations  requiring  such  an  interpreta- 
tion, it  should  not  be  inferred  that  the  in- 
sured or  the  appellee  took  a  life  policy  with 
the  distinct  understanding  that  it  should 
be  void  if  any  statements  made  in  the  medi- 
cal examination  should  be  false,  whether 
the  insured  was  conscious  of  the  falsity 
thereof  or  not.  Moulor  v.  American  L. 
Ins.  Co.  Ill  U.  S.  335,  28  L.  ed.  447,  4  Sup. 
Ot.  Rep.  466.  Whether  or  not  the  deceased 
knew  of  the  death  of  his  brother  at  the  time 
of  the  application  for  insurance  was  a 
question  for  the  jury,  and  no  evidence  of 
such  knowledge  appears  in  the  record.  To 
hold  that,  as  a  precedent  to  any  binding  con- 
tract, he  should  guarantee  absolutely  that 
none  of  his  brothers  were  dead  would  be  un- 
reasonable, in  the  absence  of  a  more  explicit 
stipulation  than  here  appears.  It  not  in- 
frequently happens  that  a  man  loses  trace 
of  all  or  a  part  of  his  relations,  and  to  hold 
him  to  absolutely  guarantee  that  they  were 
living,  in  order  that  he  might  obtain  insur- 
ance, would  sometimes  be  impossible,  and 
almost  absurd. 

What  is  said  in  Moulor  v.  American  L. 
Ins.  Co.  Ill  U.  S.  335,  28  L.  ed.  447,  4  Sup. 
Ct.  Rep.  466,  is  peculiarly  applicable  to  the 
case  at  bar.  In  that  case  the  insured  made 
a  false  statement  as  to  his  having  had  cer- 
tain diseases,  and  "warranted  that  the 
above  are  fair  and  true  answers."  The 
court  says:  "The  entire  argument  in  be- 
half of  the  company  proceeds  upon  a  too 
literal  interpretation  of  those  clauses  in  the 
policy  and  application  which  declare  the 
contract  null  and  void  if  the  answers  of  the 
insured  to  the  questions  propounded  to  him 
were  in  any  respect  untrue.  What  was 
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meant  by  'true'  and  'untrue'  answers  T  In 
one  sense,  that  only  is  true  which  is  con- 
formable to  the  actual  state  of  things.  In 
that  sense  a  statement  is  untrue  which  does 
not  express  things  exactly  as  they  are,  but, 
in  another  and  broader  sense,  the  word 
*true'  is  often  used  as  a  synonym  of  honest ; 
sincere;  not  fraudulent.  Looking  at  all 
the  clauses  in  the  application,  in  connection 
with  the  policy,  it  is  reasonably  clear — cer- 
tainly the  contrary  cannot  be  confidently 
asserted — ^that  what  the  company  required 
of  the  applicant  as  a  condition  precedent  to 
any  binding  contract  was  that  he  would  ob- 
serve the  utmost  good  faith  towards  it,  and 
make  full,  direct,  and  honest  answers  to  all 
questions,  without  evasion  or  fraud,  and 
without  suppression,  misrepresentation,  or 
concealment  of  facts  with  which  the  com- 
pany ought  to  be  made  acquainted,  and  that 
by  BO  doing,  and  only  by  so  doing,  would  he 
be  deemed  to  have  made  'fair  and  true  an- 
swers.' "  In  that  case  the  untrue  statements 
were  held  to  be  representations,  and  not 
warranties,  and  we  think,  on  the  same  rea- 
soning, the  answer  here  in  question  should 
be  BO  held,  and,  in  the  absence  of  proof  by 
the  company  of  fraud  or  intentional  mis- 
statement on  the  part  of  the  insured,  the 
policy  was  not  rendered  invalid  merely  be- 
cause the  answer  proved  to  be  false. 

We  are  satisficKl  the  court  below  com- 
mitted no  reversible  error,  and  the  judg- 
ment of  that  court  tcill  he  affirmed. 


Ferdinand  HEIMANN,  Appt., 

V, 

Prank  T.  KINNARE,  Admr.,  etc.,  of  Cesi- 
mir  Wojciechowski,  Deceased. 

(190  in.  156.) 

An  ATeraire  bo^r  bctureen  thirteen  and 
fourteen  years  of  aare  is  vullty  of 
nevlivence,  as  matter  of  law,  which  will 
prevent  recovery  for  his  death,  who,  knowing 
the  characteristics  of  a  clay  hole  partly  filled 
with  water,  and  going  to  it  to  see  if  the  ice 
is  strong,  Jumps  across  a  strip  of  water  along 
the  edge,  on  to  ice  rotten  and  partly  covered 
with  water,  slides  out  to  a  point  where  he 
knows  the  water  is  over  his  head,  and  is 
drowned  because  the  ice  will  not  bear  his 
weight. 

(April  18,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  CJourt,  First  District,  af- 
firming a  judgment  of  the  Superior  Court  for 
CkK)k  County  in  favor  of  plaintiff  in  an  ac- 


NOTB. — As  to  liability  for  death  of  child 
drowned  in  pond,  see  other  cases  in  this  series 
as  follows:  Pekin  v.  McMahon  (111.)  27  L.  R. 
A.  206,  sustaining  liability ;  and  Moran  v.  Pall- 
man  Palace  Car  Co.  (Mo.)  33  L.  R.  A.  755 : 
Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  (Tex.)  38 
L.  R.  A.  673;  Omaha  v.  Bowman  (Neb.)  40  L. 
R.  A.  531;  Stendal  v.  Boyd  (Minn.)  42  L.  R.  A. 
288;  Rlti  V.  Wheeling  (W.  Va.)  43  L.  R,  A. 
148;  Cooper  v.  Overton  (Tenn.)  45  L.  R.  A. 
501 ;  and  Arnold  v.  St.  Louis  (Mo.)  48  L.  R.  A. 
291.— denying  the  liability. 
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Uon  brought  to  recover  for  the  death  of 
plaintiff's  intestate  which  was  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Loesoh  Brothers  ft  Howell^ 
for  appellant: 

The  plain  tiff  *s  intestate,  being  familiar 
with  the  clay  hole  and  having  voluntarily 
run  into  danger,  cannot  recover  in  this  ac> 
tion. 

Pekin  V.  McMahon,  154  111.  141,  27  L.  R. 
A.  206,  39  N.  K.  484:  Wabash  R.  Co.  v. 
Jones,  1C3  111.  107,  45  N.  E.  50;  Chicago  d 
N,  W.  R.  Co.  ▼,  Ka/ne,  50  111.  App.  100;  Chi- 
cago, M.  i£  8t.  P.  R.  Co.  V.  Halsey,  133  111. 
248,  23  N.  E.  1028;  Abend  v.  Terre  Halite  d 
I.  R.  Co.  Ill  111.  202,  53  Am.  Rep.  616; 
Clayton  v.  Bi-ooks,  150  111.  97,  37  N.  E.  574; 
Heitnann  v.  Kinnare,  73  111.  App.  184;  Gil- 
lespie V.  McQoican,  100  Pa.  144,  45  Am.  Rep. 
305;  note  to  Lepnick  v.  Qaddis  (Miss.)  26  L. 
R.  A.  686. 

Messrs.  J.  G.  Groaabers  and  CIaiidI«» 
Peters,  for  appellee : 

The  owner  of  land  on  which  is  situated 
anything  attractive  and  accessible  to  chil- 
dren, or  where  children  are  allowed  or  ac- 
customed to  play,  particularly  if  it  is  un- 
fenced,  must  use  ordinary  care  to  keep  it  in 
safe  condition,  and  if  a  diild,  even  though  a 
technical  trespasser,  meets  with  an  injury 
on  such  premises,  the  owner  will  be  liable 
who  omits  such  care. 

Pekin  v.  McMahon,  154  111.  147,  27  L.  R. 
A.  206,  39  N.  £.  484;  8iddall  v.  Jansen,  168 
111.  43,  39  L.  R.  A.  112,  48  N.  E.  191;  Hei- 
mann  v.  Kinnare,  73  111.  App.  184. 

The  youth  of  the  person  injured  is  taken 
into  account  at  all  ages  of  minority. 

Weiok  V.  Lander,  75  1\\.  99;  Kerr  ▼, 
Forgue,  54  111.  482,  5  Am.  Rep,  146 ;  Hinck- 
ley V.  Eorazdoxosky,  133  111.  359,  8  L.  IL  A. 
490,  24  N.  E.  421 ;  Chicago  Anderson  Pressed 
BHck  Co.  V.  Reinneiger,  140  111.  334,  29  N. 
E.  1106;  Chicago  d  K.  W.  R.  Co.  v.  Hatisen^ 
69  111.  App.  17.  166  111.  023,  46  N.  E.  1071; 
Illinois  C.  R.  Co.  v.  Reardon,  56  111.  App. 
642,  157  111.  372,  41  N.  E.  871. 

Hand,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  case,  brought  in 
the  superior  court  of  Cook  county  by  the  ap- 
pellee, as  administrator,  against  the  appel- 
lant, to  recover  damages  for  negligently 
causing  the  death  of  his  intestate.  The  dec- 
laration contains  three  counts.  The  first 
count  charges  that  the  defendant  was  the 
owner  of  certain  premises  located  in  said 
county,  on  which  there  was  a  certain  danger- 
ous hole  of  great  depth,  to  wit,  of  24  feet, 
hidden  from  view,  and  which  was  filled  with 
water  and  covered  with  ice,  on  and  to  which 
the  public  had  free  access;  yet  the  defend- 
ant, well  knowing  the  matters  aforesaid, 
wrongfully  and  unlawfully  kept  said  hole  so 
insuiTiciently  guarded,  covered,  and  protected 
that  by  reason  thereof  said  intestate,  who 
was  using  all  due  care  and  caution  for  his 
own  safety,  in  passing  over  said  premises, 
without  any  fault  or  negligence  on  his  part> 
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unavoidably  slipped  and  fell  into  B&id  hole, 
4uid  was  then  and  there  drowned.  The  sec- 
ond count  charges  that  the  defendant,  being 
the  owner  of  said  premises,  had  caused  a 
<Langerou8  hole  to  be  made  thereon,  and  per- 
mitted water  to  accumulate  and  remain 
therein,  fso  that  it  became  and  was  a  nui- 
sance, and  was  dangerous  to  the  lives  of  chil- 
•dren  of  tender  years,  incapable  of  exercising 
ordinary  care  and  discretion,  who  might  be 
Attracted  thereto,  and  that  it  became  and 
was  the  duty  of  the  defendant  to  cause  the 
same  to  be  drained  so  as  to  remove  the  wa- 
ter therefrom,  which  he  wholly  failed  and 
neglected  to  do;  that,  the  water  in  said  hole 
being  partially  frozen  over,  the  decedent,  a 
child  of  tender  years  and  incapable  of  exer- 
cising ordinary  care  and  discretion,  was  at- 
tracted thereto,  and  without  any  fault  or 
negligence  on  his  part  fell  into  said  hole  and 
was  drowned.  The  third  count  charges  that 
the  defendant,  being  the  owner  of  said  prem- 
ises, caused  a  dangerous  hole  or  pit  to  be 
made  thereon,  and  permitted  water  to  ac- 
cumulate and  remain  therein,  so  that  it  be- 
came and  was  a  nuisance,  and  was  dangerous 
to  the  lives  of  children  of  tender  years,  in- 
capable of  exercising  ordinary  care  and  dis- 
cretion, who  might  l^  attracted  thereto ;  that 
it  was  the  duty  of  the  defendant  to  cause 
«aid  hole  or  pit  to  be  safely  guarded  and  in- 
closed, flo  as  to  render  it  reasonably  inacces- 
sible to  children  of  tender  years ;  that  the  de- 
fendant neglected  and  failed  to  cause  the 
said  hole  or  pit  to  be  so  safely  and  securely 
inclosed,  and  that  the  same  was  wholly  un- 
inclosed  and  unfenced,  and  open  and  accessi- 
ble to  children ;  that,  the  water  in  said  hole 
or  pit  being  partially  frozen  over,  the  dece- 
dent, a  child  of  tender  years  and  incapable  of 
exercising  ordinary  cafe  and  discretion,  was 
attracted  thereto,  and  without  any  fault  or 
negligence  on  his  part,  or  the  part  of  his  par- 
•ents,  fell  into  said  hole  or  pit,  and  was  then 
and  there  drowned.  The  defendant  pleaded 
the  general  issue.  A  trial  resulted  in  a  ver- 
dict in  favor  of  appellee  for  $600,  upon  which 
verdict,  after  overruling  a  motion  for  a  new 
trial,  the  court  rendered  judgment,  which 
judgment  has  been  affirmed  by  the  appellate 
court  for  the  first  district;  and,  a  certifi- 
cate of  importance  having  been  granted,  a 
further  appeal  has  been  prosecuted  to  this 
court. 

The  defendant  introduced  no  evidence,  but 
at  the  close  of  the  plaintifT's  evidence  moved 
the^court  to  withdraw  the  evidence  from  the 
jury,  and  instruct  them  to  find  for  the  de- 
fendant, which  the  court  declined  to  do,  to 
-which  action  of  the  court  in  that  behalf  the 
•defendant  excepted.  The  evidence  for  the 
appellee  shows  that  on  December  25,  1893, 
the  decedent,  a  boy  between  thirteen  and 
fourteen  years  of  age,  in  company  with  his 
brother,  who  was  between  fifteen  and  sixteen 
years  of  age,  went  to  a  clay  hole,  known  as 
'''Heimann*s"  located  upon  a  40-acre  tract  of 
land  situated  in  the  city  of  Chicago,  bounded 
by  Southport,  Ashland,  Wrightwood,  and  Di- 
"versey  avenues,  for  the  purpose  of  ascertain- 
ing if  the  ice  thereon  was  strong,  said  hole 
l>eing  about  150  feet  by  200  feet  in  dimen- 
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sions,  and  located  about  100  feet  from  South, 
port  avenue.  It  was  partially  filled  with 
water,  which  was  frozen  over.  As  the  boys 
drew  near  the  clay  hole,  the  decedent  started 
ahead  of  his  brother  on  Uie  run,  and,  with- 
out stopping,  dashed  down  the  incline  to  the 
ice,  about  35  feet  below,  jumped  over  an 
open  space  of  water  around  the  edge  of  the 
ice,  and  ran  or  slid  out  towards  the  middle 
of  the  hole  or  pond,  when  the  ice  gave  way, 
and,  the  water  being  over  his  head,  before 
help  could  reach  him  he  was  drowned.  The 
decedent  had  resided  in  the  vicinity  of  this 
clay  hole  for  a  number  of  years,  had  been  in 
the  habit  of  fishing  and  swimming  therein 
during  the  summer  time,  and  skating  there- 
on during  the  winter,  and  had  skated  thereon 
two  days  prior  to  the  accident.  The  brother 
of  the  decedent,  who  was  the  only  one  pres- 
ent at  the  time  of  the  accident,  testified: 
'*The  time  my  brother  was  drowned  he  was 
between  thirteen  and  fourteen  years  old,  at- 
tended school,  and  had  never  worked.  My 
brother  swam  in  this  holei.  We  could  not 
touch  the  bottom  when  we  were  swimming. 
He  used  to  go  to  swim  in  this  hole  with  me 
or  the  other  boys  two  or  three  times  a  week 
for  a  year  or  more.  From  the  top  of  the 
bank  it  was  about  35  feet  down  to  the  water. 
There  was  a  hill  sloping  down.  My  brother 
was  about  25  feet  ahead  of  me.  He  was  run- 
ning fast.  I  did  not  see  him  go  down  the 
bank.  The  ice  was  broken  around  the  bank. 
He  had  to  jump  over  the  water  to  get  on  the 
ice.  My  brother  said  to  me  that  morning, 
'Come;  let's  go  and  see  if  the  ice  is  strong.' 
We  went  there  for  that  purpose.  We  were 
outside,  snowballing,  and  he  said,  liet's  go 
and  see  if  the  ice  is  strong.'  There  was  a 
lot  of  water  on  the  ice, — ^about  i  inch  or  an 
inch;  soniewhere  around  an  inch  and  some- 
times 2  inches.  The  water  extended  from 
the  shore  about  3  or  4  feet.  The  ice  was  not 
broken ;  it  was  just  rotten.  There  was  wa- 
ter on  it,  and  the  water  ran  through  the  ice. 
It  was  broken  around  the  efhore.  It  was  thin. 
Out  in  the  middle  it  was  2  inches  thick. 
When  he  got  to  the  ice,  he  slid  out  on  the 
ice,  and  then  he  went  down. 

If  the  decedent  had  been  an  adult,  it  is  ad- 
mitted no  recovery  could  have  been  had  un- 
der the  circumstances  of  this  case,  as  it  is 
conceded  that  the  general  rule  is  that  the 
owner  or  occupant  of  land,  as  against  tres- 
passers, is  not  required  to  keep  his  premises 
in  a  safe  condition,  and  that  if  a  person  goes 
upon  such  premises  to  gratify  his  curiosity, 
or  for  pleasure,  without  invitation,  express 
or  implied,  he  does  so  at  his  peril,  and,  if 
injured  while  so  doing,  he  can  only  recover 
for  the  gross  neligenoe  or  wanton  conduct 
of  the  occupant  or  owner.  It  is,  however, 
said  that  a  child  between  thirteen  and  four- 
teen years  of  age  does  not  possess  the  same 
discretion  and  judgment  as  an  adult,  and 
that  while  the  decedent  may  have  been  a 
technical  trespasser,  yet  if  the  owner  of  said 
clay  hole  left  the  same  exposed  and  un- 
guarded, and  the  decedent,  by  reason  of  his 
tender  years  and  inexperience,  was  attracted 
thereto  for  the  purpose  of  skating  thereon, 
a  recovery  may  be  had  if  he  exercised  such 
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reasonable  care  as  one  of  hu  age  and  capabil- 
ity might  be  expected  to  exercise  under  the 
circumstances,  and  that  whether  he  exercised 
such  care  is  a  question  to  be  determined  by 
the  jury  under  the  particular  circumstances 
of  the  case,  and  not  a  question  of  law  for  the 
court.  If  the  evidence  be  conflicting  as  to 
the  danger  likely  to  be  incurred,  or  as  to  the 
act  or  acts  in  the  getting  in  the  way  or  reach 
of  the  danger  which  produces  the  injury,  or 
as  to  the  age  or  capability  of  the  child,  the 
question  of  whether  the  person  injured  or 
killed  was  guilty  of  contributory  negligence 
should  be  submitted  to  the  jury;  or  if  the 
circumstances  of  the  case,  when  the  facts  are 
undisputed,  together  with  all  the  natural  in- 
ferences to  be  drawn  therefrom,  are  such 
that  ordinarily  prudent  men  would  be  liable 
to  differ  in  their  views  as  to  the  negligence 
imputed,  then  the  question  of  negligence 
should  not  be  determined  by  the  court,  but 
should  be  left  to  the  jury,  under  proper  in- 
structions ;  but  if  the  court  can  say  that  but 
one  reasonable  inference  can  be  drawn  from 
such  facts,  then  the  quiestion  becomes  one  of 
law.  In  tills  case  there  is  no  conflict  of  evi- 
dence, as  the  defendant  introduced  no  evi- 
dence. The  boy  was  between  thirteen  and 
fourteen  years  of  age.  He  was  in  school, 
and  must  be  presum«i  to  have  been  of  ordi- 
nary intelligence  for  one  of  his  age.  He  had 
livc^  for  some  time  in  the  vicinity  of  the 
clay  hole;  had  flshed  and  swam  therein  dur- 
ing the  summer,  and  skated  thereon  during 
the  winter.  On  the  morning  of  the  injury 
he  went  to  such  clay  hole  for  the  purpose  of 
testing  the  strength  of  the  ice.  His  remark 
to  his  brother,  "Come;  let's  go  and  see  if  the 
ice  is  strong,"  shows  he  was  well  aware  it 
would  be  dangerous  to  go  upon  the  ice  un- 
less it  was  sufliciently  strong  to  bear  his 
weight.  The  ice  was  covered  with  water 
and  broken  at  the  edge.  He  jumped  over 
the  water  onto  the  ice,  and  slid  out  to  a  point 
on  the  ice  where  he  knew  the  water  was  over 
his  head.  A  boy  between  thirteen  and  four- 
teen years  of  age  knows  as  well  as  a  man 
that  a  pond  like  this  one  is  not  a  safe  place 
upon  wnich  to  go  when  the  ice  is  broken  at 
the  edge  and  covered  with  water,  and  if,  with 
the  knowledge  of  such  danger,  he  carelessly 
and  recklessly  goes  upon  such  pon4  and  loses 
his  life,  his  age  cannot  excuse  him.  Such 
conclusion  is  so  plain  and  clear  that  all  or- 
dinarily prudent  men  must  arrive  thereat 
from  a  dispassionate  consideration  of  the 
evidence  in  this  case. 

In  7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  409, 
it  is  said  there  can  be  no  recovery  if  the  in- 
jury came  from  a  danger  fully  apprehended 
by  the  infant  and  of  which  he  had  assumed 
the  risks,  having  the  capacity  to  comprehend 
and  avoid  danger;  and  if  a  minor  has 
reached  years  of  discretion,  and  is  fully  capa- 
ble of  comprehending  danger  and  using  suffi- 
cient care  to  avoid  it,  he  may  be  guilty  of 
contributory  negligence  as  a  matter  of  law. 
In  Chicago,  R.  /.  d  P.  R.  Co.  v.  Eininger,  114 
III.  79,  29  N.  E.  196,  which  was  an  action 
for  a  personal  injury  claimed  by  the  defend- 
ant to  have  been  inflicted  while  the  plaintiff 
was  attempting  wrongfully  to  climb  upon  a 
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freight  train,  the  court,  on  page  83,  114  II).., 
and  page  197,  29  N.  B.,  says:  "There  wa» 
no  evidence  as  to  the  age  or  capacity  or  dis- 
cretion of  the  plaintiff  introduced,  more  thai> 
that  witnesses  spoke  of  him  as  a  little  boy. 
He  was,  however,  present  in  court  at  the 
trial.  It  appeared  that  he  was  of  such  age 
and  ability  to  care  for  himself  as  to  be  in- 
trusted by  his  parents  to  attend  school  in  a 
large  city,  at  a  considerable  distance  from 
home,  and  to  go  and  return  by  himself.  He 
was,  at  the  time,  on  his  return  from  school. 
There  was  nothing  in  the  case  tending  to 
show  that  negligence  was  not  imputable  to 
the  plaintiff  by  reason  of  his  incapacity  to 
exercise  care,  and  such  a  question  should  not 
have  been  submitted,  by  infitruction  to  the 
jury.  The  same  degree  of  care  might  not 
have  been  required  from  the  plaintiff  as  from 
a  person  of  mature  years,  but  the  idea  that 
no  negligence  at  all  could  be  imputable  to 
him  was  inadmissible."  In  Wabash  R.  Co. 
v.  Jones,  1G3  III.  167,  46  N.  E.  60,  a  boy^ 
eight  years  and  ten  months  old,  while  walk- 
ing upon  a  railroad  track,  was  run  over  and 
injured  by  a  passenger  train.  It  was 
averred  in  the  declaration  on  account  of  his 
tender  years  the  plaintiff  was  incapable  of 
caring  for  his  own  safety.  A  judgment  for 
the  plaintiff  was  reversed.  It  was  held  the 
plaintiff  was  a  trespasser,  and  that  it  was- 
error  to  admit  evidence  that  people  living 
along  the  defendant's  track  at  that  place- 
had  been  in  the  habit  of  using  the  track  as- 
a  footpath,  as  the  place  was  one  of  danger, 
and  that  the  plaintiff  was  there  at  his  own 
risk.  To  tlie  same  effect  is  the  case  of  Illi- 
nois C.  R.  Co.  v.  O'Connor ,  189  111,  659,  SO 
N.  E.  1008,  in  which  case  the  boy  injured 
was  fourteen  years  of  age.  In  Ecliff  v.  Wa- 
bash, 8i.  L.  d  P.  R.  Co.  64  Mich.  196,  31  N. 
W.  180,  a  boy  twelve  years  old,  of  ordinary 
intelligence,  was  killed  while  riding  on  a 
freight  train,  in  front  of  an  engine  which 
was  pulling  the  train  tender  foremost,  by 
collision  with  another  engine.  There  beings 
no  conflict  in  the  testimony,  the  trial  court 
held,  as  a  matter  of  law,  that  the  boy  wa» 
guilty  of  contributory  negligence,  and  di- 
rected a  verdict  for  the  defendant,  which 
judgment  was  affirmed  by  the  supreme  court. 
In  Masser  v.  Chicago,  R,  I.  d  P.  R.  Co.  68^ 
Iowa,  602,  27  N.  W.  776,  which  was  an  ac- 
tion brought  to  recover  damages  for  the 
death  of  a  boy  eleven  years  of  age,  who  was 
killed  by  being  run  over  by  a  train  while 
playing  upon  the  railroad  tracks  of  the  de- 
fendant, the  court,  on  page  605,  68  Iowa,  and 
page  778,  27  N.  W.,  says:  "The  deceased, 
then,  was  a  trespasser, — at  least  in  the  sense 
that  he  was  upon  another's  premises  where 
he  had  no  right  to  be, — and.  being  a  trespass- 
er,  he  was  guilty  of  contributory  negligence,, 
unless  he  was  a  person  of  such  tender  years 
that  he  should  be  presumed  to  have  such  lack 
of  discretion  as  to  relieve  his  act  of  the  char- 
acter of  negligence.  The  plaintiff  contends 
that  he  was  of  such  tender  years;  that  he 
should  have  been  so  presumed,  or  at  least 
that  the  jury  would  have  been  justified  in  so- 
finding.  But  we  think  otherwise.  A  boy 
eleven  years  of  age  knows  as  well  as  an  adult 
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does  what  a  railroad  is  and  the  use  to  which 
it  is  putj  and  the  consequence  to  a  person 
who  should  be  struck  by  a  passing  train, 
and  knows  that  he  should  not  stop,  to  play 
or  lounge  amid  a  network  of  tracks.  It  is 
true  that  a  boy  of  that  age  cannot  be  pre- 
Biimed  to  have  the  judgment  of  an  adult; 
Imt  it  does  not  require  much  judgment  to 
keep  from  walking  in  a  dangerous  place,  the 
dangers  of  which  are  fully  understood.  If 
the  question  was  as  to  whether  the  deceased 
was  guilty  of  contributory  negligence  in  the 
mere  act  of  stepping  backward  upon  the  de- 
fendant's track  when  the  Fort  Dodge  train 
passed,  the  case  would  be  different.  The  de- 
ceased evidently  lost  his  presence  of  mind 
somewhat,  and  he  might  not  have  been  guilty 
of  negligence  in  what  he  did  then,  even 
though  he  did  not  govern  himself  with  the 
prudence  which  might  reasonably  have  been 
expected  of  an  adult.  But  his  negligence 
consisted  in  going,  in  the  outset,  and  in  re- 
maining, where  he  incurred  the  danger  of 
losing  his  presence  of  mind.  We  certainly 
cannot  hold  that  a  boy  eleven  years  old  is 
exercising  reasonable  prudence  in  making 
such  a  place  as  that  to  which  the  deceased 
and  his  companion  went  a  playground  or 
lounging  place,  nor  that  a  jury  would  be  jus- 
tified in  80  finding."  In  Nagle  v.  Allegheny 
Valley  R.  Co.  88  Pa.  35,  32  Am.  Rep.  413, 
which  was  an  action  to  recover  for  the 
death  of  a  boy  fourteen  years  of  age,  tlie 
plaintiff  was  nonsuited,  and  the  court  held 
that  it  would  be  presumed  the  decedent  had 
sufticient  mental  capacity  to  recognize  and 
avoid  danger  unless  there  was  proof  to  the 
contrary.  In  Tioist  v.  Wiiiona  d  8t,  P.  R. 
Co,  39  Minn.  164,  39  N.  W.  402,  which  was 
an  action  to  recover  for  a  personal  injury 
to  a  boy  ten  and  one-half  years  old,  of  aver- 
age intelligence,  who  had  frequently  been  in 
the  vicinity  of  a  railroad  turntable,  a  recov- 
ery having  been  had,  the  cause  was  reversed 
and  remanded,  with  directions  to  enter  judg- 
ment for  the  defendant.  On  page  168,  39 
Minn.,  and  page  405,  39  N.  W.,  the  court 
says:  "The  law  very  properly  holds  that  a 
child  of  such  tender  years  as  to  be  incapable 
of  exercising  judgment  and  discretion  cannot 
be  charged  with  contributory  negligence. 
But  this  principle  cannot  be  applied,  as  a 
rule  of  law,  to  all  children,  without  regard 
to  their  age  or  mental  capacity.  Children 
may  be  liable  for  their  torte  or  punished  for 
their  crimes,  and  they  may  be  guilty  of  neg- 
ligence as  well  as  adults.  The  law  very  hu- 
manely does  not  require  the  same  degree  of 
care  on  the  part  of  a  child  as  of  a  person  of 
mature  years;  but  he  is  responsible  for  the 
exercise  of  such  care  and  vigilance  as  may 
reasonably  be  expected  of  one  of  his  age  and 
capacity,  and  the  want  of  that  degree  of  care 
is  negligence.  The  fact  that  he  may  not 
have  the  mature  judgment  of  an  adult  will 
not  excuse  a  child  from  exercising  the  degree 
of  judgment  and  discretion  which  he  possess- 
es." 

The  appellee  relies  upon  the  cases  of  Pekin 
▼.  McMahon,  154  III.  141,  27  L.  R.  A.  206,  39 
N.  E.  484,  and  Siddall  v.  Jansen,  168  111.  43, 
39  L.  R.  A.  112,  48  N.  E.  191.  In  the  Mo- 
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Mahon  Case  the  boy  who  lost  his  life  was 
eight  years  old,  and  the  pool  of  water  in 
which  he  was  drowned  was  located  immedi- 
ately adjoining  one  of  the  public  streets  of 
the  city  of  Pekin,  and  the  city,  prior  to  the 
accident  had  been  notified  of  the  dangerous 
character  of  the  place  where  the  accident  oc- 
curred, but  had  neglected  to  remedy  the 
same.  In  the  Siddall  Caao  the  child  that 
was  injured  was  but  five  years  old.  He  was 
taken  by  the  fathen*,  who  was  in  the  employ 
of  the  defendants,  to  their  place  of  business, 
where  he  was  at  work.  In  the  temporary 
absence  of  the  father,  the  child  was  attracted 
to  an  elevator  shaft,  the  door  of  which  was 
unfastened,  and  was  severely  bruised  and 
mangled  by  the  descending  cage,  near  which 
it  was  not  infrequent  that  children  of  other 
employees  and  of  customers  were  seen;  and 
there  was  an  ordinance  in  foroe  in  the  oity 
of  Chicago  relative  to  elevators  of  the  char- 
acter of  the  one  which  injured  the  plaintiff, 
requiring  catches  or  fastenings  upon  the 
doors  thereof,  so  that  they  might  be  opened 
only  from  the  inside,  which  had  not  been  com- 
plied with  by  the  defendants.  The  children 
in  these  cases,  by  reason  of  their  tender  years, 
were  not  conscious  trespassers,  and  the  dan- 
gers to  which  they  were  attracted  were  lo- 
cated, the  one  immediately  adjoining  a  pub- 
lic street  and  the  other  in  a  store  building, 
near  which  children  might  lawfully  go,  and 
in  the  first  case  the  city  had  been  notified  of 
the  danger  and  had  neglected  to  remove  the 
same;  while  in  the  case  at  bar  the  boy  who 
lost  his  life  was  between  thirteen  and  four- 
teen years  of  age  and  was  fully  conscious  of 
the  dangerous  character  of  the  place  where 
he  lost  his  life,  to  which  place  he  voluntarily 
went,  several  blocks  from  his  home,  and  at 
least  100  feet  across  private  property.  The 
cases  relied  upon  were  decided  correctly  upon 
the  facts  then  before  the  court,  but  they  do 
not  control  the  case  at  bar. 

We  are  of  the  opinion  that  the  motion  of 
the  defendant  to  withdraw  the  evidence  from 
the  jury,  and  to  instruct  them  to  find  for  the 
defendant,  should  have  been  allowed. 

The  judgments,  therefore ,  of  the  Appellate 
and  Superior  Courts  will  he  reversed. 

Petition  for  rehearing  stricken  from  files. 


WEST    CHICAGO    STREET    RAILROAD 
COMPANY,  Appt,, 

V, 

Leah  LIDERMAN. 

(187  111.  463.) 

1.  The  siibiiilssion  b^r  defendant  of  Ite 
ease  to  tlie  Jury  upon  the  eTtdence 
and  general  instrnctlons  as  to  the  law 

after  refusal  of  Its  reQuest  to  return  a  ver- 
dict of  not  guilty,  asked  at  the  close  of  plain- 
tilTs  testimony  and  again  at  the  conclusion 


Note. — On  the  qaestlon  of  voluntarily  Incur- 
ring danger  to  save  life  of  another  person,  aa 
contributory  negligence,  see  Corbln  y.  Phila- 
delphia (Fa.)  49  L.  R.  A.  715,  an<L note.  . 
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of  ftll  the  evidence,  is  not  ft  waiver  of  tlie 
right  to  assign  error  for  such  refusal. 
S«  Nevllveuce  of  a  n&otl&er  in  letting  vo 
of  her  cli lid's  liand,  In  conseqaence  of 
which  the  child  gets  upon  a  street  railway, 
where  she  is  injured  in  attempting  to  rescue 
Che  child,  cannot  be  determined  as  a  matter 
of  law  so  as  to  preclude  her  from  recovering 
damages  on  the  ground  that  she  was  re- 
sponsible for  creating  the  dangerous  situation 
in  which  she  was  injured,  but  is  a  question 
for  the  Jury. 

(October  10,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  tlie  Branch  Appellate  Court,  First 
District,  aflirming  a  judgment  of  the  Supe- 
rior Court  for  Coolc  County  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
•caused  by  defendant's  negligence.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  W.  Onrley,  with  Messrs.  Jolin 

A,  Bose  and  Lonii  BoUott  for  appellant: 
In  an  action  on  the  case  for  injury  to  the 

person,  it  is  necessary  to  allege  and  prove 
ordinary  care  on  the  part  of  the  plaintiff. 
Aurora  Branch  R.  Co.  ▼.  Grimes,  13  111. 
595;  Indianapolis  d  8t.  L.  R.  Co.  v.  Evans, 
S8  111.  64;  Abend  v.  Terre  Haute  d  I.  R.  Co. 
Ill  111.  202,  63  Am.  Rep.  616;  Calumet  Iron 
^  Steel  Co.  v.  Martin,  115  111.  368,  3  N.  E. 
456;  North  Chicago  Street  R.  Co.  v.  Louis, 
138  111.  9,  27  N.  E.  451;  Illinois  C.  R.  Co.  v. 
'SovAcki,  148  111.  29,  35  N.  E.  358;  Chicago, 

B.  d  Q.  R.  Co.  ▼.  Levy,  160  111.  385,  43  N.  E. 
367;  Chicago  d  E.  I.  R.  Co,  v.  Chancellor, 
165  111.  438,  46  N.  E.  269. 

Whether,  in  an  action  on  the  case  for  in- 
jury to  the  person,  there  is  evidence  tending 
to  show  ordinary  care  on  the  part  of  the 
plaintiff,  is  a  question  for  the  court. 

Simmons  ▼.  Chicago  d  T.  R,  Co.  110  111. 
340;  Lake  Shore  d  M.  8.  R.  Co.  ▼.  O'Conner, 
115  111.  254,  3  N.  E.  601;  Illinois  C.  R.  Co. 
V.  Notcicki,  148  111.  29,  36  N.  E.  358;  Chi- 
cago d  E.  I.  R.  Co.  V.  Chancellor,  165  111. 
438,  46  N.  E.  269. 

Although  there  may  be  some  evidence 
tending  to  support  the  plaintiff's  case,  yet, 
if  the  entire  evidence,  with  all  reasonable  in- 
ferences that  may  be  drawn  therefrom,  is 
insufficient  to  support  a  verdict  for  the 
plaintiff,  the  court  should  direct  a  verdict 
for  the  defendant. 

Simmons  v.  Chicago  d  T.  R.  Co,  110  111. 
340;  Lake  Shore  d  M.  S.  R.  Co.  v.  O'Conner, 
115  111.  254,  3  N.  E.  501;  Bartelott  v.  Inter- 
national Bank,  119  111.  269,  9  N.  E.  898; 
Rack  V.  Chicago  City  R.  Co.  173  111.  289,  44 
L.  R.  A.  127,  50  N.  E.  668;  Martin  v.  Cham- 
bers, 84  111.  579;  Phillips  v.  Dickerson,  85 
111.  11,  28  Am.  Rep.  607;  Frazer  v.  Hou>e, 
106  111.  563. 

To  go  upon  a  street-car  track  in  front  of 
a  rapidly  approaching  car,  where  it  appears 
that  the  person  so  doing  must  be  struck  by 
the  car  unless  it  is  stopped  or  slackened  in 
speed,  constitutes  contributory  negligence 
as  a  matter  of  law. 

Rack  V.  Chicago  City  R.  Co.  173  111.  289, 
44  L.  R.  A.  127,  50  N.  E.  668;  Kierzenkowski 
V.  Philadelphia  Traction  Co.  184  Pa.  469,  39 
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Atl.  220;  Pletcher  ▼.  Scranton  Traction  Co. 
186  Pa.  147,  39  Atl.  837;  Callary  v.  Boston 
Transit  Co.  185  Pa.  176,  39  Atl.  813;  Ham- 
ilton V.  Third  Ave.  R.  Co.  6  Misc.  382,  26 
N.  Y.  Supp.  754;  Reynolds  v.  Third  Ave.  R. 
Co.  8  Misc.  313,  28  N.  Y.  Supp.  734;  Ogier 
V.  Albany  R.  Co.  88  Hun,  486,  34  N.  Y.  Supp. 
867 ;  Bella  v.  Metropolitan  Street  R.  Co.  14 
Misc.  279,  35  N.  Y.  Supp.  831;  Ledman  v. 
Dry  Dock,  E.  B.  d  B.  R.  Co.  28  Ak>.  Div. 
197,  50  N.  Y.  Supp.  895;  Weiss  v.  Metropoli- 
tan Street  R,  Co.  33  App.  Div.  221,  53  N.  Y. 
Supp.  449 ;  Adams  v.  Nassau  Electric  R.  Co. 

41  App.  Div.  334,  58  N.  Y.  Supp.  543;  Wil- 
liamson V.  Metropolitan  Street  R.  Co.  29 
Misc.  324,  60  N.  Y.  Supp.  477;  Brady  v. 
Consolidated  Traction  Co.  63  N.  J.  L.  25, 

42  Atl.  1054;  O'Rourke  v.  New  Orleans  City 
d  L.  R.  Co.  51  La.  Ann.  755,  25  So.  323; 
Citizens'  Street  R.  Co.  v.  Carey,  56  Ind.  396. 

Attempt  to  save  life  is  not  an  excuse  for 
voluntary  exposure  to  danger  when  the  per- 
son to  be  saved  was  exposed  to  danger 
through  the  negligence  of  the  one  injured. 

Atkinta  d  C.  Air-Line  R.  Co.  v.  Leach,  91 
Ga.  419,  17  S.  E.  619;  Evansville  d  0.  R.  Co. 
y.  Hiatt,  17  Ind.  102. 

In  the  absence  of  explanatory  circum- 
stances, it  is  negligence,  as  a  matter  of  law, 
to  allow  a  child  of  tender  years  to  go  unat- 
tended upon  a  city  street. 

Chicago  v:  Starr,  42  111.  174,  89  Am.  Dec. 
422;  Clinton  v.  Boston  Beer  Co.  164  Mass. 
514,  41  N.  E.  1070;  Qlassey  v.  Hestonville. 
M.  d  F.  Pass.  R.  Co.  57  Pa.  172;  Callahan 
V.  Bean,  9  Allen,  401 ;  Hartfield  v.  Roper,  21 
Wend.  615,  34  Am.  Dec.  273;  Lotoery  v.  Yetc 
York  Ice  Co.  26  Misc.  163,  55  N.  Y.  Supp. 
707. 

The  fact  that  the  child's  mother  is  busy 
talking  to  a  friend  is  not  such  a  circum- 
stance as  will  excuse  her  from  negligence  in 
allowing  the  child  to  slip  away  from  her 
care  into  the  street. 

Grant  v.  Fitchburg,  160  Mass.  16,  35  N.  E. 
84. 

Mr.  Nelson  Monroe,  for  appellee: 

It  was  a  question  of  fact  for  the  jury  as 
to  whether  plaintiff  was  guilty  of  contrib- 
utory negligwice. 

In  this  class  of  cases — ^"the  care  of  infants 
by  their  parents" — there  are  two  classes  of 
negligence.  In  the  one  class  there  is  the 
passive  negligence  in  carelessly  permitting 
the  child  unobserved  by  the  parent  to  stray 
away  from  the  parent  into  places  of  danger. 
In  the  other  class  of  cases  there  is  the  di- 
rect or  active  negligence  of  the  parent  in 
taking  the  infant  child  into  known  places 
of  danger. 

Atlanta  d  C.  Air-Line  R.  Co.  ▼.  Leach,  91 
Ga.  419,  17  S.  E.  619. 

In  the  case  of  passive  negligence  contrib- 
utory negligence  cannot  be  imputed  to  the 
parent  as  a  matter  of  law. 

Eckert  v.  Long  Island  R.  Co.  43  N.  Y.  503, 
3  Am.  Rep.  721 ;  Slattery  v.  O'ConneU,  153 
Mass.  95,  10  L.  R.  A.  653,  26  N.  E.  430; 
Creed  v.  Kendall,  156  Mass.  291,  31  N.  E.  6. 

In  the  case  at  bar,  if  the  act  of  appellee 
in  permitting  her  child  to  stray  from  her 
can  be  called  negligence,  it  was  passive  negU- 
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^mce  only,  and  it  was  a  question  of  fact  for 
the  jury,  to  determine  wnether  appellee  in 
the  care  of  and  rescue  of  her  child  exercised 
due  care  and  caution  under  all  the  drcum- 
stancea.  The  law  will  not  impute  negli- 
^rence. 

Cicero  d  P.  Street  R,  Co.  ▼.  Meixner,  160 
lU.  324,  31  L.  R.  A.  331,  43  N.  E.  823;  C^tca- 
i^o  ▼.  Major,  18  111.  360,  68  Am.  Dec.  653; 
BlUa  Y.  South  Hadley,  145  Mass.  91,  13  N. 
£.  352;  1  Shearm.  &  Redf.  N^.  5th  ed.  §  72; 
Beach,  Contrib.  Neg.  3d  ed.  S  42 ;  Eckert  v. 
Long  Island  R.  Co.  43  N.  Y.  503,  3  Am.  Rep. 
721;  Slattery  v.  O'Connell,  153  Mass.  96, 
10  L.  R.  A.  653,  26  N.  E.  430;  Creed  ▼.  Ken- 
-dall,  166  Mass.  291,  31  N.  E.  6;  Spooner  ▼. 
Delatcare,  L.  d  W,  R,  Co.  116  N.  Y.  22,  21 
N.  E.  696. 

Where  on  a  conceded  state  of  facts  a  dif- 
-ferent  conclusion  would  reasonably  be 
reached  by  different  minds,  negligence  is  a 
•question  of  fact. 

Cicero  d  P,  Street  R,  Co.  v.  Meianer,  160 
111.  324,  31  L.  R.  A.  331,  43  N.  E.  823; 
Eckert  v.  Long  Island  R,  Co.  43  N.  Y.  503, 
■3  Am.  Rep.  721. 

Persons  under  imminency  of  peril  are  not 
required  to  exercise  the  presence  of  mind 
-mnd  care  "of  prudent  and  careful  persons" 
with  impending  danger. 

Oalena  d  C.  U.  R.  Co.  ▼.  Taneood,  17  111. 
521,  65  Am.  Dec.  682;  Indianapolis  d  St.  h. 
R.  Co.  V.  Stout,  63  Ind.  143. 

It  is  not  contributory  negligence  in  a 
mother  to  attempt  to  rescue  her  infant  child 
-from  an  approaching  train,  although  she 
may  have  negligently  allowed  it  to  go  upon 
"the  track. 

Donahoe  ▼.  Wabash,  St.  L.  d  P.  R.  Co.  83 
Mo.  660,  53  Am.  Rep  694;  Spooner  v.  Dela- 
ware, L.  d  W.  R.  Co.  115  N.  Y.  22,  21  N.  E. 
696;  Philadelphia  d  R.  R.  Co.  v.  Long,  75  Pa. 
267;  McGarry  v.  Loomis,  63  N.  Y.  104,  20 
Am.  Rep.  510;  Cosgrove  v.  Ogden,  49  N.  Y. 
^5,  10  Am.  Rep.  361 ;  Ihl  v.  Forty-Second 
Street  d  G.  Street  Ferry  R.  Co.  47  N.  Y. 
317,  7  Am.  Rep.  450;  Slattery  ▼.  O'Connell, 
153  Mass.  95,  10  L.  R.  A.  663,  26  N.  E.  430; 
Creed  ▼.  Kendall,  166  Mass.  291,  31  N.  E.  6; 
Chicago  ▼.  Major,  18  111.  360,  68  Am.  Dec. 
663;  Bliss  ▼.  South  Hadley,  146  Mass.  91, 
13  N.  E.  352;  Reilly  v.  Hannibal  d  St.  J.  R. 
-Co.  94  Mo.  601,  7  8.  W.  407. 

The  defense  of  contributory  negligence 
will  not  avail  appellant,  if,  by  the  exercise 
of  reasonable  care  on  the  part  of  those  in 
-charge  of  the  train,  the  accident  could  have 
been  avoided. 

Grand  Trunk  R.  Co.  v.  Ives,  144  U.  8.  429, 
36  L.  ed.  493,  12  8up.  Ct  Rep.  679;  Dai>ie8 
▼.  Mann,  10  Mees.  &  W.  546;  Inland  d  S. 
Coasting  Co.  v.  Tolson,  139  U.  8.  551,  36  L. 
•ed.  270,  11  8up.  Ct.  Rep.  653;  Donahue  v. 
8t.  Louis,  I.  M.  d  S.  R.  Co.  91  Mo.  357,  2 
S.  W.  424,  3  8.  W.  848;  Vicksburg 
46  J.  R.  Co.  V.  Patton,  31  Miss.  156, 
•66  Am.  Dec.  652;  Deans  v.  Wilming- 
ton d  W.  R.  Co.  107  N.  C.  686,  12 
tS.  E.  77 ;  2  Thomp.  Neg.  1157 ;  Cooley,  Torts, 
1st  ed.  675;  4  Am.  &  Eng.  Ene.  Law,  title 


thorities  dted  in  notes;  Evansville  d  C.  R. 
Co.  V.  Hiatt,  17  Ind.  102. 

Wilkin,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  recovered  a  judgment  against  ap- 
pellant in  the  superior  court  of  Cook  county 
in  an  action  on  the  case  for  personal  in- 
juries, which  has  been  affirmed  by  the  branch 
appellate  court  for  the  first  district.  The 
declaration  charged  both  negligence  and  wil- 
ful misconduct  by  the  employees  of  the  de- 
fendant, causing  the  injury  sued  for.  It 
was  not,  however,  claimed  upon  the  trial, 
nor  is  it  now,  that  the  act  was  wanton  or 
wilful.  The  first  additional  count  states 
the  cause  of  action  sued  for  as  follows: 
That  while  the  plaintiff,  with  due  care,  was 
going  upon  a  street  and  the  track  of  the  de- 
fendant to  rescue  her  infant  child  from  be- 
ing run  over  and  injured  by  an  approaching 
train  of  defendant's  cars,  defendant  negli- 
gently operated  said  train  so  that  the  grip 
car  ran  against  plaintiff,  throwing  her  to  the 
ground  and  injuring  her.  *  The  accident  oc- 
curred on  July  19,  1897.  Plaintiff  then 
lived  at  447  Halsted  street,  on  which  the  de- 
fendant operated  a  line  of  cable  cars.  On 
that  afternoon  she  went  to  a  grocery  store 
on  the  opposite  side  of  the  street,  a  short 
distance  north  of  her  residence,  taking  with 
her  a  child  about  three  years  of  age.  As 
she  came  out  of  the  store  she  stopped  on 
the  sidewalk  to  speak  to  a  friend  whom  she 
met  there.  6he  at  first  held  the  child  by 
the  hand,  but  durin^^  the  conversation  un- 
consciously let  go  of  it,  and  a  moment  later, 
as  she  testified,  saw  it  upon  the  street-car 
track,  and  a  car  approaching  at  the  usual 
rate  of  speed,  some  80  or  90  feet  away.  She 
instantly  ran  towards  the  child,  throwing 
up  her  hands,  and  crying  out  to  stop  the 
car.  Another  person  saw  the  danger  to  the 
child  and  called  to  the  gripman  m  charge 
of  the  car  to  stop.  The  evidence  is  confliS- 
ing  as  to  wh^her  he  was  guilty  of  negligence 
in  failing  to  stop  the  car  before  the  colli- 
sion, and  also  whether  the  child  was  upon 
the  track,  or  in  actual  danger,  at  the  time 
plaintiff  ran  in  front  of  the  car.  It  is  ad- 
mitted, however,  that  these  and  all  other 
controverted  questions  of  fact,  except  due 
care  on  the  part  of  the  plaintiff,  have  been 
settled  adversely  to  defendant  below.  On 
this  branch  of  the  case  it  is  earnestly  con- 
tended that  the  evidence  neither  proved  nor 
tended  to  prove  that  fact,  and  therefore  the 
trial  court  erred  in  refusing  instructions 
asked  by  the  defendant  to  take  the  case 
from  the  jury,  and  this  is  the  only  point  of 
controversy  in  this  court. 

Counsel  for  appellee,  relying  upon  the  case 
of  Peirce  v.  Walters,  164  HI.  560,  45  N.  E. 
1068,  and  later  cases  to  the  same  effect,  in- 
sists that  defendant,  by  submitting  its  case 
to  the  jury  on  the  evidence  and  instructions 
as  to  the  law,  waived  the  right  to  assign 
error  upon  the  refusal  of  its  peremptory  in- 
structions. The  position  is  without  force, 
and  wholly  unsupported  by  the  cases  cited. 
Here  an  instruction  to  return  a  verdict  of 
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close  of  plaintifTs  testimony,  and  again  at 
the  conclusion  of  all  the  evidence.  It  .was 
not  until  after  the  refusal  of  the  latter  that 
the  defendant  company  proceeded  to  submit 
general  instructions  to  be  given  the  jury. 
This  has  always  been  held  to  properly  raise 
the  question  of  law  whether  there  is  any 
evidence  in  the  record  fairly  tending  to 
prove  a  plaintiff's  case.  In  the  cases  cited 
the  only  request  to  instruct  the  jury  to  find 
for  the  defendant  was  found  in  a  series  of 
instructions  asked  when  the  case  was  sub- 
mitted to  the  jury. 

Counsel  for  appellee,  though  insisting  that 
plaintiff  below  was  shown  to  have  been  in 
the  exercise  of  due  care  for  her  personal 
safety  at  the  time  of  the  accident,  insists 
upon  the  rule  of  law  held  in  some  jurisdic- 
tions to  apply  in  such  actions  ''that  the  con- 
tributory negligence  of  the  party  injured 
will  not  defeat  the  action  if  it  be  shown  that 
the  defendant  might,  by  the  exercise  of  rea- 
sonable care  and  prudence,  have  avoided  the 
consequences  of  the  injured  party's  negli- 
gence." Such  has*  never  been  the  law  in  Uiis 
state.  Here  the  rule  is:  "Where  a  party 
seeks  to  recover  damages  for  a  loss  which  has 
been  caused  by  negligence  or  misconduct,  he 
must  be  able  to  show  that  his  own  negligence 
or  misconduct  has  not  concurred  with  that 
of  the  other  party  in  producing  the  injury ; 
and  the  burden  of  proof  is  upon  the  plaintiff 
to  show,  not  only  negligence  on  the  part  of 
the  defendant,  but  also  that  he  exercised 
proper  care  and  circumspection ;  or,  in  other 
words,  that  he  was  not  guilty  of  negligence." 
Aurora  Branch  R.  Co.  v.  Orimea,  13  111.  585 ; 
Indianapolis  d  8i,  L.  B.  Co.  v.  Evans,  88 
111.  03;  Abend  v.  Terre  Haute  d  I.  R.  Co. 
Ill  HI.  202,  63  Am.  Rep.  610;  Calumet  Iron 
d'  Steel  Co,  V.  Martin,  115  111.  358,  3  N.  E. 
456;  North  Chicago  Street  R,  Co,  v.  Louis, 
138  111.  9,  27  N.  E.  451 ;  Illinois  C,  R,  Co,  v. 
Nowicki,  148  111.  20,  35  N.  E.  358,  and  later 
cases. 

The  question,  then,  for  our  decision  upon 
this  record  must  be,  Did  the  evidence  pro- 
duced upon  the  trial,  with  all  its  reasonable 
intendments,  justify  the  jury  in  concluding 
that  the  plaintiff  was,  under  all  the  circum- 
stances, in  the  exercise  of  r^ki^onable  care 
for  her  own  safety  at  the  time  she  received 
the  injury  sued  fort  It  may — ^we  think 
must — ^be  conceded  that,  leaving  out  of  view 
the  peril  of  her  infant  child,  she  waa  guilty 
of  such  contributory  negligence  as  would 
defeat  the  action.  Counsel  for  appellant  ad- 
mit that  the  general  rule  is  that  a  person 
has  a  right  to  risk  his  own  life  or  limb  in 
an  effort  to  save  the  life  of  another  person, 
and  cannot  be  charged  with  contnoutory 
negligence  in  so  doing.  In  Eckert  v.  Long 
Island  R,  Co.  43  N.  Y.  502,  3  Am.  Rep.  721, 
the  action  was  for  negligently  causing  the 
death  of  the  plaintiff's  intestate,  who  was 
killed  while  attempting  to  rescue  a  child  on 
the  track  of  the  defendant  company  under 
circumstances  not  imlike  those  surrounding 
the  parties  in  this  case.  After  stating  that 
the  conduct  of  the  deceased  would  have  been 
grossly  negligent  but  for  the  effort  to  save 
the  child,  it  ia  said:  "But  the  evidence 
52  L.  R.  A. 


further  showed  that  there  was  a  small  child 
upon  the  track,  who,  if  not  rescued,  must 
have  been  inevitably  crushed  by  the  rapidly 
approaching  train.  This  the  deceased  saw, 
and  he  *owed  a  duty  of  important  obligation 
to  this  child  to  rescue  it  from  its  extreme- 
peril,  if  he  could  do  so  without  incurring 
great  danger  to  himself.  N^ligence  implies 
some  act  of  commission  or  omission  wrong- 
ful in  itself.  Under  the  circumstances  in 
which  the  deceased  was  placed  it  was  not 
wrongful  in  him  to  make  every  effort  in  hi» 
power  to  rescue  the  child  compatible  with 
a  reasonable  regard  for  his  own  safety.  It 
was  his  duty  to  exercise  his  judgment  as  to 
whether  he  could  probably  save  the  child 
without  serious  injuiy  to  himself.  If,  fron* 
the  appearances,  he  believed  that  he  could, 
it  was  not  negligence  to  make  an  attempt  so 
to  do,  aJ though  believing  that  possibly  he- 
might  fail,  and  receive  an  injury  himself. 
He  had  no  time  for  deliberation.  He  must 
act  instantly,  if  at  all,  as  a  moment's  delay 
would  have  been  fatal  to  the  child.  The 
law  has  so  high  a  regard  for  human  life 
that  it  will  not  impute  negligence  to  an  ef- 
fort to  preserve  it,  unless  mtuie  under  such 
drcumstances  as  to  constitute  rashne<«s  in 
the  judgment  of  prudent  persons.  For  a 
I>erson  engaged  in  his  ordinary  affairs,  or  in 
the  mere  protection  of  property,  knowingly 
aiid  voluntarily  to  place  himself  in  a  posi- 
tion where  he  is  liable  to  receive  a  serious  in- 
jury is  negligence  which  will  preclude  a  re- 
covery for  an  injury  so  received;  but  when 
the  exposure  is  for  the  purpose  of  saving  life 
it  is  not  wrongful,  and  therefore  not  negli- 
gent, unless  such  as  to  be  regarded  either 
rash  or  reckless.  The  jury  were  warranted 
in  finding  the  deceased  free  from  negligence, 
under  the  rule  as  above  stated."  This  is  a 
clear  statement  of  the  law  and  the  reason 
upon  which  the  rule  rests,  and  is  abundantly 
sustained  by  the  authorities.  Whether,  in 
this  case,  the  plaintiff  acted  with  reasonable 
prudence  or  with  recklessness  in  attempting 
to  save  her  child,  was  a  question  for  the  jury 
under  all  the  facts  and  circumstances  in 
evidence. 

There  is,  however,  an  exception  to  the  gen- 
eral rule  above  stated,  which  is  that,  if  the 
person  attempted  to  be  rescued  was  placed 
in  the  position  of  danger  through  the  fault 
of  the  person  injured,  the  danger  will  not 
excuse  the  attempt  to  save  him;  and  coun- 
sel for  appellant  insist  that  this  case  falls 
within  that  exception.  Reliance  in  support 
of  this  position  is  especially  placed  upon  the 
case  of  Atlanta  d  C.  Air-Line  R.  Co.  v. 
Leach,  91  6a.  419, 17  S.  E.  619.  In  that  case, 
the  injured  party  had  wrongfully  taken  8 
child  upon  a  trestle-work  of  a  railroad,  and 
was  killed  while  attempting  to  save  it  front 
injury  by  an  approaching  train.  The  court 
there  said:  "In  making  these  efforts,  how- 
ever, he  was  neglecting  his  own  safety,  and 
thus  violating  his  duty  to  the  company.  He 
had  the  choice  of  two  fearful  alternatives, 
and  he  undertook,  as  w^as  creditable  to  him, 
to  perform  the  duty  he  owed  the  child;  btft 
it  must  not  be  overlooked  that  he  himself 
was  responsible  for  the  situation  that  forced 
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this  awful  alternative  upon  him."  There,  it 
will  be  seen^  there  was  upon  the  part  of  the 
deceased  something  more  than  mere  passive 
negligence, — ^mere  omission  of  duty,— -but  an 
affirmative  act  in  taking  the  child  into  a 
place  of  imminent  danger.  Here  the  most 
that  can  be  said  is  that  the  mother  was  neg- 
ligent in  failing  to  give  proper  attenti(Hi  to 
the  child.  It  is  undoubtedly  the  duty  of 
parents  in  cities  to  use  reasonable  care  to 
guard  their  children  against  the  known 
danger  to  them  when  allowed  to  go  unat- 
tended upon  the  public  streets;  but  the 
standard  of  such  care  is  not  capable  of  being 
defined  by  the  law,  and  each  case  must  de- 
pend upon  its  own  facts  and  circumstances. 
That  it  is  not  negligent  per  ae  to  permit  in- 
fants to  be  upon  the  streets  of  a  city  was 
held  by  this  court  in  Chicago  v.  Major,  18 
111.  349,  68  Am.  Dec.  553.  In  Fox  v.  Oak- 
land Consolidated  Street  R,  Co.  118  Cal.  55, 
50  Pac.  25,  the  action  was  against  the  street- 
railway  company  for  negligently  running 
over  and  killing  a  child  four  and  one-half 
years  of  age.  The  child  had  been  permitted 
to  play  in  the  street  in  front  of  the  family 
residence  in  the  city  of  Oakland,  and  occa- 
sionally went  upon  the  street  on  which  it 
was  killed,  about  100  feet  away  from  the 
dwelling,  though  it  had  been  cautioned  by 
its  mother  not  to  do  so.  It  had  been  absent 
from  home  some  fifteen  minutes  at  the  time 
of  the  accident.  The  evidence  was  to  the  ef- 
fect that  he  was  an  ordinarily  obedient 
child ;  that  his  parents  wer  laboring  people, 
and  had  only  one  other  child,  a  thirteen- 
year-old  daughter,  who  was  attending 
school.  To  the  contention  on  behalf  of  de- 
fendant l>elow  that  the  evidence  established 
negligence  per  ae  the  court  says:  "If  the 
term  'negligence'  signified  an  absolute  quan- 
tity or  thing  to  be  measured  in  all  cases  in 
accordance  with  some  precise  standard, 
inuch  of  the  difficulty  which  besets  courts 
in  the  solution  of  this  class  of  cases  would 
be  at  once  dissipated.  But  unfortunately, 
it  does  not.  Negligence  is  not  absolute,  but 
is  a  thing  which  is  always  relative  to  the 
particular  circumstances  of  which  it  is 
sought  to  be  predicated.  For  this  reason  it 
is  very  rare  that  a  set  of  circumstances  is 
presented  which  enables  a  couct  to  say,  as  a 
matter  of  law,  that  negligence  has  been 
sho^vn.  As  a  very  general  rule,  it  is  a  ques- 
tion of  fact  for  the  jury, — an  inference  to  be 
deduced  from  the  circumstances;  and  it 
is  only  where  the  deduction  to  be  drawn 
is  inevitably  that  of  negligence  that  the 
court  is  authorized  to  withdraw  the  question 
from  the  jury.  The  fact  that  the  evidence 
may  be  without  conflict  is  not  controlling, 
nor  even  necessarily  material.  Conceded 
facts  may  as  readily  afford  a  difference  of 
opinion  as  to  the  inferences  and  conclusions 
to  be  drawn  therefrom  as  those  which  rest 
upon  conflicting  evidence,  and,  if  there  be 
room  for  such  difference,  the  question  must 
be  left  to  the  jury.  Beach,  Contrib.  Neg.  S 
163;  Schierhold  v.  North  Beach  d  M.  R.  Co, 
40  Cal.  447;  Van  Praag  v.  GaZe,  107  Cal. 
438,  40  Pac.  555.  Within  these  principles 
the  evidence  in  this  case  cannot  bie  said  to 
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establish  negligence  per  ae.  Parents  are 
chargeable  with  the  exercise  of  ordinary 
care  in  the  protection  of  their  minor  chil- 
dren; and  whether  the  conduct  of  the  moth- 
er, for  which  plaintiff  is  to  be  held  responsi- 
ble, in  permitting  the  deceased  child  to  be 
out  of  her  sight  for  a  period  of  from  fifteen 
to  twenty  minutes  without  satisfying  her- 
self of  its  whereabouts  was,  under  all  the  cir- 
cumstances, a  want  of  ordinary  care,  was, 
we  think,  a  fairly  debatable  question." 
Hohierhold  v.  North  Beach  d  M,  R,  Co.  40 
Cal.  447;  Mecka  v.  Southern  P.  R.  Co.  56 
Cal.  513;  Birkett  v.  Knickerbocker  Ice  Co. 
110  N.  Y.  504,  18  N.  E.  108;  Slattery  v. 
0*Cownell,  153  Mass.  94,  10  L.  R.  A.  663,  26 
N.  E.  430,  and  Creed  v.  Kendall,  156  Mass. 
291,  31  N.  £.  6,  are  to  the  same  effect. 

It  is  said  that  in  the  Massachusetts  cases, 
aupra,  facts  were  shown  such  as  pecuniary 
circumstances,  condition  of  health,  etc.,  of 
the  parents,  whereas  here  nothing  of  the 
kind  appears.  It  is  true  that  in  the  Major 
Caae,  18  111.  340,  68  Am.  Dec.  553,  and  per- 
haps the  decisicMis  of  other  courts  on  the 
question  of  parental  care  in  keeping  their 
children  off  the  streets  of  cities,  allusion  is 
made  to  the  fact  that  the  parents  of  many 
children  in  large  cities  are  laboring  people, 
and  in  limited  circumstances,  unable  to  em- 
ploy nurses  and  servants  to  attend  their 
children.  Such  facts  do  not,  however,  deter- 
mine the- right  of  the  parent  to  suffer  chil- 
dren to  go  upon  the  street,  but  the  question 
decided  in  such  cases  is  that  it  is  not  negli- 
gence per  ae  for  them  to  do  so.  It  certainly 
cannot  be  said,  as  a  matter  of  law,  that  it  is 
negligence  per  ae  for  a  wealthy  or  healthy 
parent  to  permit  his  infant  child  to  be  upon 
a  public  street  where  he  knows  it  is  exposed 
to  danger,  but  that  it  is  not  such  negligence 
if  the  parent  be  sick  or  poor,  depending  upon 
his  daily  labor  for  the  support  of  himself 
and  family;  and  the  weight  of  authority, 
we  think,  is  clearly  against  any  such  dis- 
crimination. Fow  V.  Oakland  Conaolidated 
Street  R.  Co.  118  Cal.  65,  50  Pac.  25,  and 
cases  there  cited.  If,  in  this  case,  the  plain- 
tiff had  simply  permitted  her  child  to  be 
upon  this  street  unattended,  and  it  had  been 
injured  or  killed  through  the  negligence  of 
the  defendant  company,  and  she  had  brought 
an  action  for  that  injury,  it  is  clear  that 
under  the  authorities  the  question  whether 
she  was  guilty  of  such  contributory  negli- 
gence as  would  defeat  her  action  would  have 
been  a  question  for  the  jury.  Can  it  be  said, 
as  a  matter  of  law,  that  she  exercised  a  less 
degree  of  care  in  this  case?  It  is  true  that 
nothing  was  shown  tending  to  prove  her  in- 
ability to  keep  constant  watch  over  her 
child,  or  to  employ  others  to  do  so :  but  did 
she  so  far  fail  to  exercise  reasonable  care  in 
restraining  it  from  being  exposed  to  danger 
that  a  court  can  say,  as  a  matter  of  law, 
that  she  was  guilty  of  contributory  negli- 
gence? As  before  stated,  her  own  evidence 
shows  that  she  held  the  child  by  the  hand, 
and  that  it  slipped  away  from  her  only  for 
a  moment,  and  that  she  immediately  pur- 
sued it.  Can  the  court  say,  as  a  matter  of 
law,  that  she  was  bound  to  hold  thf  child 
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in  her  arms,  or  hold  it  by  the  hand,  or  keep 
her  eyes  on  it  conatanAy  while  upon  the 
street  T  "When  facts  are  unchallenged,  and 
are  such  that  reasonable  minds  could  draw 
no  other  inference  or  conclusion  from  them 
than  that  the  plaintiff  was  or  was  not  at 
fault,  then  it*  is  the  province  of  the  court  to 
determine  the  question  of  contributory  neg- 
ligence as  one  of  law,  and  when  the  case  is 
all  against  the  plaintiff  there  may  properly 
be  a  nonsuit;  but,  in  the  language  of  Mr. 
Field,  'to  justify  a  nonsuit  on  the  ground  of 
contributory  negligence,  the  evidence  against 
the  plaintiff  should  be  so  clear  as  to  leave 
no  room  for  doubt,  and  all  material  facts 
must  be  conceded  or  established  beyond  con- 
troversy.'" Beach,  Contrib.  Neg.  §§  447- 
449;  Chicago  d  E.  I.  R,  Co.  v.  OVonnor,  119 
111.  586,  9  N.  E.  263;  Hoehn  v.  Chicago,  P. 
d  8t.  L.  R.  Co.  152  111.  223,  38  N.  E.  549 ; 
Wabash  R.  Co.  v.  Brotcn,  152  III.  484,  39  N. 


E.  273;  Chicago  d  W.  I.  R.  Co.  ▼.  Piaeek, 
171  111.  9,  49  N.  £.  191.  It  seems  to  us  dear 
beyond  controversy  that  all  reasonable  per- 
sons would  not  say  under  the  facts  showing 
the  conduct  of  this  mother  prior  to  the  time 
that  her  child  got  upon  the  street-car  track, 
that  she  was  guilty  of  negligence ;  that  verr 
many  would  consider  her  reasonably  careful. 
The  question  was,  therefore,  one  of  fact,  and 
proper  to  be  submitted  to  a  jury.  She  had 
a  right  reasonably  to  presume  that  if  th« 
child  for  the  time  escaped  from  her,  and  be- 
came exposed  to  danger,  others  would  not 
negligently  injure  it;  and,  seeing  it  sudden- 
ly so  exposed,  she  had  the  right,  and  it  waa 
her  duty^  not  only  to  the  child,  but  to  the 
defendant  itself,  to  make  all  reasonable  ef- 
forts to  rescue  it  from  that  danger. 

On  the  whole  record  we  find  no  reversible 
error,  and  the  judgment  of  the  Appellate 
Court  will  be  afflrmed. 


TENNESSEE  SUPREME  COURT. 


William  H::gh  BROWN,  Appt., 

V. 

Sarah  Alberta  ODILL. 
(104   Tenn.   250.) 

1.  A  contract  to  marry  after  the  death 
of  the  divorced  urtfe  of  one  of  the 
varticB  1b  reasonably  definite  and  certain 
with  respect  to  the  time  of  performance,  since 
It  Is  made  to  depend  upon  an  event  which. 
In  the  course  of  nature,  must  ineyitably  oc- 
cur, notwithstanding  the  fact  that  it  is  pos- 
sible that  one  of  the  contracting  parties 
might  die  before  that  event  took  place. 

S.  A  contract  to  mmrry  Is  not  void  as 
In  restraint  of  marriage  because  It  pro- 
vides that  the  marriage  shall  take  place  after 
the  death  of  a  divorced  wife  of  one  of  the 
parties. 

8.  Pnhllc  policy  does  not  condemn  a 
contract  to  marry  after  the  death  of  a 
divorced  wife  of  one  of  the  parties,  when 
there  is  no  legal  Impediment  In  the  way  of 
an  Immediate  marriage,  but  the  agreement 
for  delay  Is  due  to  religious  scruples. 

4,  A  breach  of  a  uian*B  promise  to 
marry  a  woman  after  his  former  wife, 
from  whom  he  is  divorced,  is  dead.  Is  made 
by  his  marrying  another  woman  during  the 
life  of  the  divorced  wife,  notwithstanding 
the  fact  that  there  Is  a  possibility  that  upon 
her  death  he  may  be  able  and  ready  to  per- 
form his  promise. 


6.  Statements  by  the  father  of  plain- 
tiff In  a  suit  for  breach  of  promise  of  mar- 
riage, made  on  cross-examination,  to  the  ef- 
fect that  he  did  not  tell  another  person  that 
the  marriage  was  broken  off  by  mutual  con- 
sent, are  collateral  to  the  real  issue,  and  can- 
not be  ':ontradicted,  but  are  conclusive  npoa 
the  defendant,  who  called  for  them. 

6.  An  assignment  of  error  that  there 
Is  no  credible  proof  to  sustain  a  ver- 
dict is  bad  in  form,  because  It  Is  the  exclusive 
province  of  the  Jury  to  pass  upon  the  cred- 
ibility of  witnesses. 

7.  A  verdict  for  f2,800  In  a  svtt  for 
breach  of  promise  of  marriage*  when 
both  parties  were  and  still  are  of  excellent 
character  and  standing,  and  the  defendant 
represented  his  estate  to  be  worth  |10.000» 
though  he  now  contends  that  It  is  worth  much 
less,  while  the  plaintiff  has  no  estate  of  her 

'  own  and  her  father  is  in  humble  dream- 
stances,  will  hot  be  set  aside  on  the  ground 
that  it  is  80  excessive  as  to  indicate  prejudice, 
passion,  caprice,  or  corruption  on  the  part  of 
the  Jury. 

(February  24,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Maury  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  breach  of  promise  of  mar- 
riage.   Affirmed, 
The  facts  are  stated  in  the  opinion. 


NOTB. — Validity  of  agreement  to  marry  on  death 
or  divorce  of  present  husband  or  wife. 

The  validity  of  an  agreement  to  marry  upon 
the  removal,  by  the  death  of  the  present  hus- 
band or  wife  of  either  or  both  of  the  contract- 
ing parties,  of  a  legal  Impediment  to  the  pro- 
posed marriage  seems  never  to  have  been  drawn 
directly  in  question. 

From  the  stress  laid  in  the  principal  case 
upon  the  fact  that  there  was  in  reality  no  legal 
Impediment  to  the  marriage,  and  that  the  agree- 
ment for  delay  was  due  to  religious  scruples,  it 
seems  fair  co  conclude  that  had  no  divorce  ex- 
isted between  defendant  and  his  former  wife 
62  L.  R.  A. 


the  contract  to  marry  npon  her  death  would 
have  been  held  void  as  affording  an  inducement 
to  crime. 

And  this  is  the  view  taken  by  the  New  Jersey 
supreme  court  In  Nolce  v.  Brown,  38  N.  J.  L. 
228.  20  Am.  Rep.  388,  in  which  it  was  said  that 
an  agreement  by  a  married  man  to  marry  upon 
the  dissolution  of  his  marriage  by  the  death 
of  his  wife  would  be  highly  Impolitic  and 
scandalous,  and  therefore  Illegal. 

So,  In  Mill  ward  v.  Llttlewood,  5  Bxch.  775, 
20  L.  J.  Exch.  N.  S.  2.  Pollodc,  C.  B.,  said  that 
he  thought  It  Inconsistent  with  that  affectiOB 
which  ought  to  subsist  between  married  persons 
that  a  man  should  promise  to  marry  snothsr 


Digitized  by 


ise  to  marry  am 

yLiOogle 


i9oa 


Baown  v.  Odill. 


661 


Mr,  E.  H.  Hatcher,  for  appellant: 

A  contract  whereby  these  parties  should  be 
mutually  pledged  not  to  marry  until  the 
death  of  the  then  living  divorced  wife,  who 
was  in  good  health  and  seven  years  younger 
than  the  defendant,  would  have  been  in  such 
restraint  of  marriage  as  to  render  it  void. 
These  parties  were,  under  such  a  contract, 
perpetually  restrained  from  ever  marrying 
unless  "death  should  cancel  the  bond  of  their 
captivity."  The  contract  was  not  to  be  con- 
summated until  after  the  death  of  the  di- 
vorced wife ;  her  expectation  was  seven  years 
greater  than  that  of  the  defendant.  The 
probabilities  are  that  she  will  survive  him. 

Bcott  V.  Tyler,  2  White  &  T.  Lead.  Cas.  4th 
Am.  ed.  notes,  p.  429;  Waters  v.  Tazewell,  9 
Md.  302;  1  Story,  Eq.  Jur.  §  280;  Ki/ng  v. 
Kinfj,  9  Ohio  C.  D.  439. 

This  alleged  contract  of  marriage  was  a 
gambling  contract.  It  was,  in  effect,  a  wag- 
er that  both  these  parties  would  survive  Mrs. 
Laura  Brown. 

Too  many  tragedies  are  constantly  occur- 
ring for  the  courts  to  ignore  the  baleful  in- 
fluence and  tendencies  of  such  contracts  or 
agreements  that  put  human  nature  under 
violent  temptations. 

Woodhouae  v.  Shepley,  2  Atk.  536. 

It  is  upon  these  principles  that  a  contract 
of  insurance  upon  the  life  of  one  in  whom 
there  is  no  insurable  interest  is  held  void. 

Godsall  V.  BolderOy  9  East,  72,  2  Smith, 
Lead.  Cas.  p.  325;  Ruse  v.  Mutual  Ben,  L. 
Ina.  Co.  23  N.  Y.  623;  Clement  ▼.  1f^u>  York 
L:  Ina,  Co,  101  Tenn.  22,  42  L.  R.  A.  247,  46 
S.  W.  561 ;  Noice  v.  Broum,  38  N.  J.  L.  228, 
20  Am.  Rep.  388. 

If  plaintiff  and  defendant  survive  Mrs. 
Laura  Brown  and  the  present  wife,  there  is 
nothing  to  prevent  a  consummation  of  the 
contract  strictly  according  to  its  terms.  If 
the  defendant  may  be  in  a  position  to  execute 
the  contract  upon  the  happening  of  the  event, 
and  has  not  breached  the  contract  by  an 
avowal  of  his  purpose  not  to  execute  it  upon 
the  happening  of  the  event,  and  has  not 
placed  it  out  of  his  power  to  do  so,  then  the 
suit  is  premature. 

Jarman,  Wills,  5th  ed.  by  Bigelow,  4. 

Plaintiff  would  be  entitled  only  to  compen- 
satory, and  not  to  exemplary,  damages,  if 
they  found  that  no  other  injury  resulted  to 
the  plaintiff  by  a  breach  of  the  contract  than 
disappointed  hopes,  the  pecuniary  prospects 
of  maiTiage  and  mortification  of  rejectc^l 
lovB. 


Kaufman  v,  Fye,  99  Tenn.  166,  42  S,  W. 
25. 

Mr,  W.  B.  Greenlaw  also  for  appellant. 

Messrs.  William  8.  Fleming  and  Fi- 
gnera  &  Fadgett  for  appellee. 

Caldwell,  J.,  delivered  the  opinion  of  the 
court : 

William  Hugh  Brown  prosecutes  this  ap- 
peal in  error  from  a  judgment  for  $2,800  ob- 
tained against  him  by  Miss  Sarah  Alberta 
Odill  for  the  alleged  breach  of  a  contract  of 
marriage.  The  plaintiff  averred  in  her  dec- 
laration that  on  the  2d  day  of  January,  1894, 
she  and  the  defendant  entered  into  a  contract 
to  maiTy  each  other  on  the  18th  day  of  the 
same  month  and  year ;  that  before  the  latter 
day  arrived,  at  the  solicitation  of  the  defend- 
ant, who  had  a  divorced  wife  still  living,  and 
on  account  of  religious  scruples  on  his  part, 
they  postponed  the  marriage  until  that  di- 
vorced wife,  whom  he  represented  to  be  in 
very  bad  health,  and  not  long  to  live,  should 
die;  that  during  the  continuation  of  their 
agreement  to  marry  upon  the  death  of  his 
divorced  wife,  and  while  she  still  survived, 
the  defendant,  on  the  19th  of  December, 
1897,  married  another  woman,  and  avowed 
that  he  would  never  marry  the  plaintiff.  The 
defendant  assigned  three  grounds  of  demur- 
rer:  ( 1 )  That  the  contract  averred  "is  void 
for  indefiniteness  and  uncertainty;''  (2)  that 
it  is  void  because  "in  restraint  of  marriage;" 
and  (3)  that  it  is  void  because  "against  pub- 
lic policy."  The  circuit  judge  overruled  the 
demurrer  in  ioto,  and  his  action  in  so  doing 
is  assigned  as  error. 

This  court  deems  no  objection  raised  by 
the  demurrer  tenable  in  any  particular.  In 
the  first  place,  the  contract,  as  averred,  is 
entirely  definite  and  absolutely  certain  in 
every  clement  and  part  except  as  to  the  time 
of  consummation,  and  that  is  reasonably 
definite  and  certain,  since  it  is  made  to  de- 
pend upon  an  event  which,  in  the  course  of 
nature,  must  inevitably  occur.  It  is  true 
that  one  or  both  of  the  contracting  parties 
might  die  in  advance  of  that  event,  but  the 
same  would  be  true  if  the  marriage  had  been 
set  for  the  first  day  of  the  next  month  or  of 
the  next  year;  and  in  neither  case  would 
that  possibility  render  the  contract  "void  for 
indefiniteness  and  uncertainty." 

In  the  next  place,  the  contract  is  in  favor 
of  marriage,  rather  than  in  restraint  of  it. 
It  bound  the  plaintiff  and  the  defendant  mu- 
tually to  marry  each  other.  In  that  respect 
it  was  positive  and  absolute.    Of  course,  its 


woman  after  his  wife's  death,  and  that  nothing 
but  the  Judgment  of  the  highest  tribunal  would 
compel  him  to  think  that  by  the  law  of  the  land 
such  a  promise  was  good.  The  question  In- 
volved In  this  case  being  the  validity  of  a  prom- 
ise to  marry,  made  by  a  married  man  to  a 
woman  ignorant  of  his  marriage,  the  other 
Judges  declared  it  unnecessary  to  express  any 
opinion  as  to  the  legality  of  a  married  man's 
undertaking  to  marry  after  his  wife's  death, 
though  Parke,  B.,  quoted  the  following  passage 
from  Fitzherbert's  Abridgment  as  tending  to 
show  that  such  a  promise  was  good :  "A  woman 
enfeoffed  a  man  upon  condition  that  he  should 
take  her  to  wife,  and  he  had  a  wife  at  the  time 
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of  the  feofTment,  and  afterwards  the  woman, 
for  not  performing  the  condition,  entered  again 
into  the  land  upon  the  second  feofTee,  and  her 
entry  was  adjudged  lawful  and  the  condition 
good."  Anno.  40  Ed.  III.  Lib.  Ass.,  Fits.  Nat. 
Brev.  p.  205,  n. 

In  Paddock  v.  Robinson,  63  111.  99,  14  Am. 
Rep.  112,  the  court,  in  holding  that  no  action 
could  be  maintained  for  a  breach  of  a  promise 
to  marry  made  at  a  time  when  both  parties  were 
married  and  known  so  to  be  by  each  other,  said 
that  to  hold  such  a  promise  to  be  valid  because 
It  could  be  performed  upon  the  death  or  divorce 
of  Iho  husband  of  one  party  and  the  wife  of 
the  other  would  be  to  introduce  into  social  life 
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terms  were  intended  to  restrain  her  from 
marriage  with  any  other  man,  and  him  from 
marriage  with  any  other  woman;  but  that 
is  not  restraint  of  marriage  in  the  l^ai 
sense;  otherwise  there  could  be  no  lawful 
marriage  contract  between  any  man  and 
woman,  because  it  would  restrain  each  of 
them  from  marrying  someone  else.  Nor  is 
it  material,  in  this  aspect  of  the  contract, 
that  it  did  not  designate  a  particular  or  spe- 
cific day  for  tlie  performance  of  the  mar- 
riage ceremony. 

^e  third  assignment  of  demurrer,  though 
not  specifying  any  reason  for  the  assertion 
therein  that  the  contract  is  "against  public 
policy,*'  was  no  doubt  intended  to  advance 
the  proposition  that  it  was  subject  to  that 
objection  because  its  ultimate  consummation 
was,  by  its  terms,  made  to  depend  upon  and 
to  follow  the  death  of  the  defendant's  di- 
vorced wife,  and  in  that  way  to  hold  out  an 
inducement  to  the  destruction  of  her  life. 
At  first  view,  there  is  seeming  force  in  the 
proposition;  yet  the  court,  after  mature  con- 
sideration, does  not  regard  it  as  sound  in 
law.  There  was,  in  reality,  no  legeii  impedi- 
ment in  the  way  of  the  marriage,  and  both 
parties  were  cognizant  of  that  fact.  Only 
''religious  scruples"  prevented  an  immediate 
or  early  consummation ;  and  it  can  hardly  be 
conceived  that  persons  actuated  by  so  high 
a  motive  could  be  tempted  to  end  the  post- 
ponement by  committing  murder.  The 
agreed  delay,  self-imposed,  and  self-termina- 
ble at  any  moment  as  it  was,  cannot  proper- 
ly be  said  to  imply  illegality  of  purpose,  or  to 
afford  any  inducement  to  crime.  A  promise 
of  marriage  to  be  fulfilled  on  the  death  of  the 
defendant's  father  was  recognized  as  a  valid 
contract  by  Lord  Chief  Baron  Kelly  in  the 
case  of  Ptost  v.  Knight,  L.  R.  5  Exch.  322, 
and  later  by  Lord  Chief  Justice  Cockburn  in 
the  same  case,  reported  in  L.  R.  7  Exch.  111. 
A  note  in  4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
889,  refers  to  a  case  of  same  style  as  reported 
in  41  L.  J.  Exch.  N.  S.  78  [Frost  v.  Knight], 
and  holding  such  a  contract  to  be  good.  The 
very  much  earlier  case  of  Woodhouae  v. 
Shepley,  2  Atk.  535,  cited  for  the  present  de- 
fendant, is  not  in  point  here.  There  the 
woman,  Hannah  Woodhouse,  and  the  man, 
Ralph  Shepley,  had  become  engaged  to  mar- 
ry without  the  knowledge  and  over  the  op- 


position of  her  father,  and  executed  each  to 
the  Other  a  bond  in  the  penalty  of  £600,  and 
with  condition  that  each  should  marry  the 
other  within  thirteen  months  after  the  death 
of  her  father.  When  thirteen  months  after 
the  death  of  the  father  had  expired,  ths 
woman  filed  her  original  bill  to  be  relieved 
against  her  bond,  and  the  man  brought  his 
cross  Jbill  to  enforce  the  penalty.  In  dispos- 
ing of  the  case  Lord  Chancellor  Hardwicke 
said :  '*!  am  therefore  of  opinion  that  on  the 
original  bill  the  plaintiff  ought  to  be  re- 
lieved; and  I  say  the  same  in  this  case  as 
Lord  Cooper  did  in  Ployer  v.  Lavingtan,  1 
P.  Wms.  268,  that,  though  none  of  these  cir- 
cumstances singly  might  be  sufficient  to  over- 
turn this  bond,  yet  altogether  they  are  so; 
but  the  chief  of  them,  and  which  has  great 
weight  with  me,  is  the  encouragement  this 
might  give  to  disobedience,  and  Uie  fraud  on 
parents."  2  Atk.  640.  That  was  not  a  suit 
upon  the  marriage  contract  itself,  as  was  the 
case  of  Frost  v.  Knight,  supra,  nor  was  the 
supposed  inducement  to  take  the  intervening 
life  even  suggested  by  Lord  Hardwicke  as 
one  of  the  several  circumstances,  upon  wiiich, 
as  a  whole,  the  judgment  was  rested. 

After  his  demurrer  had  been  overruled, 
the  defendant  filed  pleas  in  which  he  averred 
that  the  second  agreement  between  the  plain- 
tiff and  himself  was  a  cancelation  of  their 
engagement,  and  not  simply  a  postponement 
of  the  time  for  their  marriage,  as  averred  in 
the  declaration.  The  fact  of  the  original 
marriage  contract  between  these  parties  was 
conceded  in  the  proof,  as  were  the  defend- 
ant's marriage  to  Dora  Bunch,  his  present 
wife,  and  the  continuing  life  of  his  divorced 
wife;  and  the  principaS  controversy  before 
the  jury  was  whether  that  contract  had  been 
actually  canceled,  as  the  defendant  averred 
and  testified,  or  only  its  fulfilment  post- 
poned, as  the  plaintiff  averred  and  testified. 
There  was  no  proof  to  sustain  the  averment 
of  the  declaration  that  the  defendant  had 
formally  declared  his  purpose  never  to  mar- 
ry the  plaintiff,  nor  that  he  had  done  or  said 
an3i:hing  that  could  be  construed  as  a  breach 
of  the  alleged  contract  to  marry  her  upon  the 
death  of  his  divorced  wife,  unless  his  inter- 
marriage with  his  present  wife  should  be  con- 
sidered such  a  breach. 

In  a  request  for  special  instruction,  as 


a  dangerous  and  immoral  principle.  He  con- 
tinued as  follows:  *'Ouly  In  the  most  corrupt 
condition  of  society  could  such  agreements  be 
tolerated  as  lawful.  They  are,  in  themselves, 
a  violation  of  marital  duty,  and  the  persona 
who  make  them  are  morally  unfaithful  to  the 
marriage  tie.  A  contract  so  deeply  at  war 
with  the  best  Interests  of  social  life,  and  which 
can  neither  be  proposed  on  the  one  side  nor 
listened  to  on  the  other  without  a  consciousness 
of  moral  wrong — a  contract,  too.  Incapable  of 
performance  except  upon  a  contingency  so  re- 
mote as  not  to  be  expected,  and  which  It  Is  a 
sin  to  anticipate  for. such  a  purpose, — such  a 
contract  should  certainly  not  be  recognized  as 
valid  In  a  court  of  justice.** 

An  agreement  of  a  married  man  to  marry  In 
a  reasonable  time  after  a  divorce  shall  be  de- 
creed between  himself  and  his  wife  In  a  suit 
then  pending  Is  void  as  against  public  policy. 
Nolce  V.  Brown,  38  N.  J.  L.  228,  20  Am.  Rep. 
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388,  Amrmed  on  opinion  of  court  below  in  39 
N.  J.  L.  133,  23  Am.  Rep.  213.  Beasley.  Ch. 
J.,  in  delivering  the  opinion  of  the  court,  said 
that  he  could  not  see  the  faintest  semblance  of 
legality  In  the  promise  pleaded,  and  added: 
"It  is  wholly  fallacious  to  suppose  that  a  con- 
tract Is  not  Illegitimate  If  the  act  agreed  to  be 
done  would  not  be  Illegal  at  the  time  of  Its 
contemplated  performance.  Such  Is  not  the 
law.  A  contract  is  totally  void,  if,  when  it  IS 
made,  it  Is  opposed  to  morality  or  public  pol- 
icy. The  Institution  of  marriage  Is  the  first 
act  of  civilization,  and  the  protection  of  the 
married  state  against  all  molestation  or  dis- 
turbance Is  a  part  of  the  policy  of  every  people 
possessed  of  morals  and  laws.  But  this  re- 
lationship. In  order  to  execute  the  purpose  for 
which  it  Is  established,  requires  the  undivided 
devotion  of  each  of  the  parties  to  It  to  the 
other,  and  the  consequence  Is  that  it  Is  invaded 
and  Impaired  by  anything  which  has  a  tend- 
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well  as  in  his  motion  in  arrest  of  judgment^ 
the  defendant  advanced  the  proposition  that 
the  contract,  if  found  to  be  that  he  had 
agreed  to  marry  the  plaintiff  after  the  death 
of  his  divorced  wife,  was  not  breached  by  his 
marriage  to  Nora  Bunch,  and  his  present 
•conjugal  relations  with  her  during  the  life- 
time of  that  divorced  wife  and  while  she  still 
aurvives;  and  the  court's  refusal  to  give  that 
instruction  and  grant  that  motion  is  made 
the  ground  of  the  next  assignment  of  error. 
The  substance  of  the  contention  made  for  the 
•defendant  on  this  assignment  is  that  the  time 
for  the  fulfilment  of  his  alleged  promise  to 
marry  the  plaintiff  has  not  yet  arrived,  be- 
cause his  divorced  Wife  is  still  living,  and 
that  it  cannot  be  foreseen,  and  should  not 
i)e  adjudged  in  advance  of  her  death,  that 
he  will  not,  when  that  event  shall  occur,  have 
been  released,  by  death  or  otherwise,  from 
his  alliance  with  his  present  wife,  and  then 
he  ready  to  fulfil  both  the  letter  and  spirit 
of  the  alleged  contract  with  the  plaintiff  by 
intermarriage  with  her.  To  say  the  least  of 
it,  the  contention  possesses  the  merit,  not 
only  of  novelty,  but  of  apparent  plausibility 
as  well.  It  is  clear  and  incontrovertible  that 
the  time  for  the  performance  of  the  contract 
averred  has  not  yet  come,  and  it  is  possible 
that  the  defendant  will  be  ready  and  able 
to  perform  it  lawfully,  and  according  to  its 
terms,  when  that  time  does  come.  It  has 
been  held  that  a  testamentary  provision  for 
a  son,  to  be  born  to  either  of  two  designated 
girls  through  her  future  marriage  into  either 
of  two  designated  families,  is  not  defeated, 
nor  the  gift  over  perfected,  by  their  marriage 
into  other  families,  because  it  is  possible, 
nevertheless,  that  one  of  them  may  yet  mar- 
ry into  one  of  the  designated  families,  and 
have  a  son  as  the  fruit  of  that  marriage. 
Randal  v.  Payne.  1  Bro.  Ch.  66,  cited  in  3  Jar- 
cnan,  Wills,  Randolph  ft  T.  ed.  511,  512.  But 
the  possibility  of  the  defendant's  readiness 
and  ability  to  marry  the  plaintiff,  as  she 
avers  he  agreed  to  do,  upon  the  death  of  his 
divorced  wife,  is  not  a  sufficient  answer  in 
law  to  the  averment  that  he  breached  that 
contract  by  marrying  another  person.  His 
contract  to  marry  the  plaintiff,  as  she 
averred,  and  as  the  jury  found,  contemplated 
that  he  should  marry  no  one  else  before  her, 
and  his  marriage  with  another,  though  in  ad- 


vance of  the  time  he  was  to  marry  the  plain- 
tiff, was  in  law  a  plain  breach  of  that,  con- 
tract. It  was,  in  legal  contemplation,  an  un- 
qualified renunciation  of  his  contract  with 
plaintiff,  and  absolutely  terminated  their  en- 
gagement. He  cannot  occupy  the  relation  of 
lawful  husband  to  his  present  wife  and  at 
the  same  time  defend  this  suit  upon  the 
ground  that  his  previous  promise  to  marry 
the  plaintiff  remains  unbreached.  A  prom- 
ise of  marriage,  whenever  to  be  consummat- 
ed, cannot  validly  subsist  after  one  of  the 
parties  has  intermarried  with  a  third  per- 
son. The  two  things  are  utterly  inconsistent 
and  antagonistic,  and  the  courts  will  indulge 
no  presumption  in  favor  of  a  divorce  or 
against  the  life  of  the  preferred  person  for 
the  purpose  of  discovering  a  possibility  that 
the  unfaithful  one  may  yet  be  ready  and  able 
to  marry  the  other  person*  also  when  the  de- 
ferred time  shall  arrive. 

The  defendant,  in  the  same  request  for  spe- 
cial instruction,  properly  couched  that  a 
positive  declaration  on  his  part  that  he 
would  never  marry  the  plaintiff,  if  made, 
would  have  breached  the  contract  averred  by 
her,  and  afforded  her  a  right  of  action  there- 
under, notwithstanding  the  fact  that  the 
time  for  fulfilment  has  not  come;  and  yet 
such  a  declaration  could  not  be  a  more  ef- 
fective and  conclusive  renunciation  of  his 
promise  than  was  his  intermarriage  with  an- 
other person.  Indeed,  the  possibility  of 
readiness  and  ability  to  perform  the  contract 
at  the  appointed  time  (if  ^at  possibility 
were  considered  of  any  legal  consequence,  as 
it  is  not)  is  much  greater  in  the  former  than 
in  the  latter  condition;  for  it  is  more  rea- 
sonable by  far  to  suppose  that  a  person  who 
has  simply  declared  a  purpose  not  to.  keep 
his  promise  of  marriage  to  one  woman  will 
relent,  and  still  offer  to  keep  it,  than  it  is  to 
suppose  that,  after  marrying  another,  he 
will,  by  her  death  or  divorce,  be  released  from 
the  relation  with  her,  and  thereafter  fulfil 
his  promise  with  the  former  at  the  time  pre- 
viously designated.  In  the  English  case  of 
Front  V.  Knight,  already  cited,  it  appeared 
that  the  parties  contracted  to  marry  each 
other  upon  the  death  of  the  man's  father, 
and  that,  before  that  event  occurred,  the  man 
declared  that  he  would  never  marry  the 
woman.    Thereupon  she  sued  him,  while  his 


ency  to  alienate  such  devotion.  But  this 
plaintiff  claims  the  right  to  take  to  herself  that 
affection  of  this  husband,  which,  In  legal  theory 
at  least,  belongs  to  the  wife;  but  such  a  trans- 
fer the  law  will  not  sanction.  Such  conduct  is 
a  gross  violation  of  the  rights  of  the  wife.  Nor, 
In  a  legal  point  of  view,  does  it  at  all  strength- 
en the  argument  to  suggest  that  the  defendant, 
at  the  time  of  maltlug  this  promise  was  living 
separated  from  his  wife,  and  was  looking  for- 
ward to  a  divorce.  While  the  marriage  exists 
the  duties  Inherent  in  such  marriage  likewise 
exist,  and  they  cannot  be  thrown  off  at  the  will 
of  either  party.  By  voluntarily  withdrawing 
from  the  society  of  his  wife  a  man  cannot  free 
himself  from  his  matrimonial  obligations.  Nor 
can  he  do  so  in  the  hope  of  a  divorce.  If  a  hus- 
band can  bind  himself  to  a  future  marriage 
conditioned  on  the  getting  of  a  divorce,  so  he 
can  incur  a  similar  obligation  to  be  put  in  ef- 
fect on  the  dissolution  of  his  marriage  by  the 
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death  of  his  wife.  Such  contracts  are  highly 
Impolitic  and  highly  scandalous,  and  are  there- 
fore illegal." 

So,  in  a  suit  for  the  breach  of  a  promise  to 
marry,  made  by  a  married  man  to  a  woman 
ignorant  of  his  marriage,  in  which  defendant 
claimed  that  upon  her  discovery  of  his  marriage 
the  original  contract  was  abandoned  and  a  new 
contract  entered  into,  the  performance  of  which 
was  conditioned  upon  the  production  by  him 
of  papers  showing  a  divorce  from  his  wire,  the 
court  said  that  if  such  were  the  case  the  con- 
tract would  be  void.  A  judgment  for  plaintiff 
was  affirmed,  however,  on  the  ground  that  the 
evidence  showed  that  the  original  contract  had 
never  been  abandoned,  performance  merely  hav- 
ing been  postponed  upon  her  discovery  of  the 
marriage  until  the  Impediment  should  be  re- 
moved. Cammerer  v.  Muller,  38  N.  Y.  S.  R. 
583,  14  N.  Y.  Supp.  511.  W.  W.  N. 
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father  remained  in  life,  averring  that  dec- 
laration as  a  breach  of  the  contract.  She  ob- 
tained a  judgment  in  the  lower  court,  but  it 
was  arrested  in  the  court  of  exchequer  by  the 
opinion  of  Lord  Chief  Baron  Kelly  upon  the 
ground  that  the  defendant's  father  had  not 
died,  and  that  the  defendant  might  still  mar- 
ry the  plaintiff  upon  the4eath.of  his  father, 
notwithstanding  he  had  declared  that  he 
would  never  marry  her.  L.  R.  6  Exch.  322, 
336.  The  latter  holding  was  reversed  on 
writ  of  error,  and  the  original  judgment  re- 
stored and  affirmed  by  the  opinion  of  Lord 
Chief  Justice  Cockburn,  upon  the  ground 
that  the  defendant's  declaration  was  an  abso- 
lute breach  of  his  contract,  and  gave  the 
plaintiff  an  immediate  right  of  action  for 
damages.  L.  R.  7  Exch.  HI.  For  a  strong- 
er reason  would  the  marriage  of  the  defend- 
ant to  another  person  before  the  death  of  his 
father  have  been  a  renunciation  and  breach 
of  his  promise  to  the  plaintiff,  and  afforded 
her  an  immediate  right  of  action  for  appro- 
priate damages.  It  results,  therefore,  that 
the  trial  judge  ruled  rightly  in  refusing  to 
instruct  the  jury  that  the  marriage  of  the 
defendant  to  his  present  wife  in  the  lifetime 
of  his  divorced  wife  would  not  be  a  breach 
of  his  alleged  promise  to  marry  the  plaintiff 
when  his  divorced  wife  should  die,  and  in  re- 
fusing to  arrest  the  judgment  upon  the 
ground  that  the  divorced  wife  is  still  living. 
The  charge  delivered  correctly  announced  the 
proposition  that  the  promise  of  the  defend- 
ant to  marry  the  plaintiff  on  the  death  of  his 
divorced  wife,  if  made  as  averred  by  the 
plaintiff,  was  effectually  broken  by  his  con- 
ceded marriage  to  another  woman,  though 
that  divorced  wife  still  survived. 

The  assignments  against  the  court's  decli- 
nation to  grant  requests  for  special  instruc- 
tion relative  to  the  burden  of  proof  and  the 
measure  of  damages  are  sufficiently  answered 
by  the  statement  that  the  general  charge 
delivered  was  accurate  and  amply  full  on 
those  subjects.  When  the  two  parts  of  the 
charge  bearing  upon  the  former  subject  are 
considered  together, — as  the  universal  rule 
of  practice  requires  they  should  be, — it  is 
unmistakably  clear  that  the  jury  was  therein 
told  that  the  burden  was  upon  the  plain- 
tiff to  show  by  a  preponderance  of  the  evi- 
dence that  the  time  for  the  marriage  between 
her  and  the  defendant  was  postponed  by 
mutual  consent  until  after  the  death  of  his 
divorced  wife;  and  such  was  the  effect  of  the 
special  instruction  requested  on  that  subject. 
The  charge  as  to  the  measure  of  damages 
enumerated  only  the  proper  elements  of  com- 
pensatory damages  in  such  a  case,  and  direct- 
ed that,  if  the  jury  should  find  for  the  plain- 
tiff, it  should  "assess  her  damages  at  such 
an  amount  as  will  compensate  her  for  the  in- 
juries received."  This  part  of  the  charge 
was  self-restrictive,  and  it  plainly  limited 
the  consideration  of  the  jury  to  the  elements 
of  compensatory  damages,  and  precluded  the 
inclusion  of  exemplary  damages;  hence  it 
would  have  been  superfluous  to  have  charged 
additionally,  as  requested,  that  the  "plaintiff 
would  be  entitled  to  only  compensatory,  and 
not  exemplary,  damages." 
52  L.  R.  A. 


When  the  engagement  between  these  par- 
ties was  first  made,  and  the  time  for  the  con- 
summation fixed  at  a  future  day  in  the  same 
month,  the  plaintiff's  parents  were  called 
into  the  parlor,  and  the  matter  laid  before 
them  for  their  approval,  which  they  gave. 
Neither  of  them  was  present,  however,  when 
the  plan  was  changed,  and  the  second  agree- 
ment entered  into;  the  mother  being  in  an- 
other room  of  the  bouse,  and  the  father  hav- 
ing just  gone  to  service  at  the  church  of 
which  all  of  them  were  exemplary  members. 
After  the  plaintiff  had  testified  before  the 
jury,  her  father  was  examined  as  a  witnesa 
in  her  behalf.  In  his  testimony  in  chief  he 
stated  the  facts  just  re(5lted  and  some  others, 
the  most  material  of  the  latter  being  that  the 
defendant  told  him  about  three  weeks  after 
the  change  of  plan  that  the  marriage  had  been 
postponed  by  mutual  agreement  between 
himself  and  the  plaintiff.  On  cross-exami- 
nation he  was  asked  if  he  did  not  know  that 
the  engagement  was  broken  off  by  mutual 
consent,  and  he  replied  that  he  did  not,  but 
that  he  learned  from  his  "family,"  from  the 
defendant,  and  "indirectly"  from  the  plain- 
tiff that  the  marriage  had  been  postponed. 
He  was  further  ask»l  if  he  did  not,  a  few 
days  after  the  alleged  postponement,  visit 
their  pastor,  and  then  tell  him  that  the  en- 
gagement had  been  broken  off.  Upon  the 
plaintiff's  insistence  that  the  question  was 
immaterial  and  incompetent,  and  that  the 
defendant  would  be  bound  by  the  answer,, 
and  could  not  be  allowed  to  contradict  it, 
the  court  refused  to  permit  the  witness  to 
answer  in  the  presence  of  the  jury.  He  did 
answer  in  the  absence  of  the  jury,  however, 
that  he  did  not  tell  the  pastor  that  the  mar- 
riage "had  been  broken  off,"  but  did  tell  him 
"that  the  case  had  been  continued."  In  the 
further  progress  of  the  trial  the  defendant 
put  the  pastor  on  the  stand,  and  offered  his 
testimony  to  the  effect  that  the  plaintiff's 
father  did  tell  him  oomplainingly,  at  the  time 
and  place  mentioned,  that  he  (the  pastor) 
had  "broken  up  the  marriage;"  but  iSie  offer 
was  refused  on  the  objection  of  the  plaintiff. 
The  defendant  insists  that  the  question  put 
to  the  plaintiff's  father  was  competent,  as 
laying  proper  ground  for  impeachment,  and 
that  his  answer,  and  its  contradiction  by  the 
pastor,  should  have  been  allowed  to  go  to  the 
jury;  and  the  court's  ruling  to  the  contrary 
is  assigned  as  error.  The  ruling  was  obvi- 
ously correct.  The  plaintiff's  father  had  tes- 
tified that  he  had  never  at  any  time  heard 
her  say  whether  the  marriage  had  been  brok- 
en off  or  only  postponed,  but  that  he  had 
learned  from  her  "indirectly,"  and  from  the 
other  members  of  his  "family,"  that  it  had 
been  postponed.  He  had  no  other  source  of 
information  on  the  subject,  and  knew  noth- 
ing about  it  at  the  time  of  the  interview  with 
the  pastor,  except  what  he  had  so  learned  by 
hearsay;  his  conversation  with  the  defend- 
ant, in  which  the  latter  was  said  to  have 
stated  that  a  postponement  was  made,  not 
having  occurred  for  a  week  or  two  after  that 
interview.  It  is  manifest,  therefore,  that 
whatever  the  plaintiff's  father  may  have  said 
to  the  pastor  at  the  time  and  on  the  subject 
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mentioned  in  the  question  could  at  most  have 
been  only  the  expression  of  his  opinion  or 
conclusion  from  what  he  had  heard  third  par- 
ties say;  that  such  an  opinion  or  oondusion, 
not  being  that  of  an  expert  upon  a  proper 
subject  for  expert  testimony,  was  collateral 
to  the  real  issue,  and  inadmissible  as  origi- 
nal evidence  for  either  party;  and,  that  being 
so,  it  could  not  properly  be  made  the  basis  for 
impeaching  the  witness,  but  his  answer  in 
respect  thereto,  if  permitted,  would  have 
been  conclusive  upon  the  defendant,  who 
called  for  it.  Saunders  v.  City  d  Suburban 
R.  Co.  99  Tenn.  131,  41  S.  W.  1031,  and  citar 
tions.  For  the  same  and  kindred  reasons 
other  like  rulings  as  to  the  testimony  of  the 
same  and  other  witnesses,  including  the 
plaintiff's  mother,  are  likewise  approved, 
and  the  assignments  against  them  held  not 
to  be  good. 

The  assignment  that  ''there  is  no  credible 
pTt9of  to  sustain  the  verdict"  is  bad  in  form, 
because  it  is  the  exclusive  province  of  the 
jury  to  pass  upon  the  credibility  of  witness- 
es :  and  it  is  not  sustainable  in  fact  with  the 
word  "credible"  disregarded,  because  there 
is  not  only  some  evidence  to  support  the  ver- 
dict, as  required  by  the  rule,  but  there  is 
much  evidence  in  its  favor,  the  plaintiff  hav- 
ing testified  positively  and  consistently  to 
the  postponement  of  the  marriage  as  averred 
in  the  declaration,  and  to  several  subsequent 
facts  indicating  a  continuance  of  the  engage- 
ment, and  other  witnesses  having  corrobor- 
ated her  testimony  in  regard  to  l^ose  subse- 
quent facts. 

The  final  objection  Js  that  the  verdict,  be- 
ing for  $2,800,  is  excessive.  There  is  no 
circumstance  of  aggravation  in  the  case. 
Both  parties  were  of  excellent  character  and 
standing  when  they  became  engagei,  and 
th(^  are  still  so.  At  that  time  the  defend- 
ant told  the  plaintiff  that  his  estate  was 
worth  $10,000,  and  it  was  so  reported  in  the 
neighborhood ;  but  he  now  says  that  he  was 
mistaken  in  his  estimate,  and  that  in  fact  he 
was  then  and  is  now  worth  much  less  than 
that.  She  seems  to  have  no  estate  of  her 
own,  and  her  father  is  in  very  humble  cir- 
cumstances. Among  the  principal  elements 
of  damage  rightly  to  be  considered  by  the 
jury  in  making  up  the  amount  of  the  verdict, 
after  that  point  had  been  reached,  were  the 
the  disappointment  of  the  plaintiff's  reason- 
able expectations  of  social,  domestic,  and  ma- 
terial advantage  to  be  derived  from  the 
promised  marriage,  the  injury  to  her  pros- 
pects in  life,  the  wounds  to  her  affections, 
her  mental  anguish  and  mortification,  result- 
ing from  the  defendant's  wrongful  breach 
of  the  contract.  When  all  of  these  are  taken 
into  account^  this  court  cannot  say  that  the 
amount  of  the  verdict  is  too  ^eat.  Certain- 
ly it  is  not  so  large  as  to  indicate  prejudice, 
passion,  caprice,  or  corruption  on  the  part 
of  the  jury,  and,  not  being  of  that  magnitude, 
it  cannot  be  set  aside  for  excessiveness. 
GoodaXl  V.  Thurmarij  1  Head,  216;  Termesace 
Coal  do  R.  Co.  V.  Roddy,  85  Tenn.  400,  6  S. 
W.  286;  Jenkins  ▼.  Bankins,  98  Tenn.  645, 
41  S.  W.  1028. 

Let  the  judgment  he  affirmed, 
£2  L.  R.  A. 
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1.  Uneondittomal  dental  of  liability  on 

an  Insurance  policy  Is  a  waiver  of  a  clause 
therein  giving  a  certain  time  for  payment. 

2.  A  0tatenieiit  In  an  application  for 
insorance  written  by  the  agent  that  the 
tee-simple  title  la  In  the  applicant,  when  he 
had  only  a  life  estate,  will  not  avoid  the  pol- 
icy if  the  agent  knew  the  true  state  of  the 
title  before  the  application  was  signed. 

8.  The  fact  that  the  cnstodlan  baa  ac- 
cess to  only  one  room  of  a  house  does 
not  render  the  house  vacant  so  as  to  avoid 
a  policy  of  insurance  on  It,  where  the  agent 
was  notified  that  the  owner's  family  was  to 
be  absent,  and  agreed  that  It  would  be  suf- 
ficient to  have  a  man  in  the  yard,  the  furni- 
ture being  left  in  the  building,  and  the  cus- 
todian occupying  an  adjdlnlng  building  only 
80  feet  away  and  part  of  the  time  sleeping 
in  the  room  to  which  he  had  access. 

(February  2,  1901.) 

APPEAL  by  defendant  from^a  judgment 
of  the  Circuit  Court  for  Rutherford 
County  in  favor  of  plaintifif  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  upon  a  fire  insurance  policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  !<•  Ridley  for  appellant. 

Messrs,  Riohardflon  ft  Biohardsoiiy  for 
appellee: 

A  denial  of  liability  waives  proof  of  loss. 

Waiver  of  proof  of  loss  waives  also  the 
limit  of  time  within  which  the  loss  becomes 
payable  and  within  which  suit  may  be 
brought. 

May,  Ins.  (1873)  §  469,  p.  574;  Biddle, 
Ins.  S  1141,  note  9;  Nonoich  d  N.  Y,  Transp, 
Co.  V.  Western  Massachusetts  Ins.  Co.  34 
Conn.  6G1 ;  Morris  v.  German-American  Ins, 
Co.  14  Ky.  L.  Rep.  859;  Insurance  Co.  of  N. 
A.  V.  Forwood  Cotton  Co.  12  Ky.  L.  Rep. 
846;  California  Ins.  Co.  v.  Oracey,  15  Colo. 
70,  24  Pac.  677 ;  German  Ins.  Co.  v.  Gibson, 


Note. — For  authorities  in  this  series  as  to 
the  e/fect  of  agent's  knowledge  of  falsity  of  ap- 
plication, see  Clemans  v.  Supreme  Assembly 
Uoyal  Soc.  of  O.  F.  (N.  T.)  16  L.  R.  A.  33,  and 
note;  Steele  v.  German  Ins.  (Tb.  (Mich.)  18 
L.  R.  A.  85 :  Beebe  v.  Ohio  Farmers*  Ina  Co. 
(Mich.)  18  L.  R.  A.  481;  Yoch  v.  Home  Mut. 
Ins.  Co.  (Cal.)  34  L.  R.  A.  857;  Mutual  Ben. 
L.  Ina  Co.  v.  Robinson  (C.  C.  App.  8th  C.)  22 
L.  R.  A.  H25 ;  Dal  ley  v.  Preferred  Masonic  Mut. 
Acci.  Asso.  (Mich.)  26  L.  R.  A.  171;  W.  B. 
Goode  &  Co.  V.  Georgia  Home  Ins.  Co.  (Va.)  30 
L.  R.  A.  842 ;  Michigan  Shingle  Co.  v.  State  In- 
vestment Ins.  Co.  (Mich.)  22  L.  R.  A.  819:  and 
note  to  Equitable  Life  Assur.  Soc.  v.  Hazle- 
wood  (Tex.)  7  L.  R.  A.  217. 

And  as  to  conditions  against  vacancy  or  non- 
occupancy,  see  Continental  Ins.  Co.  v.  Kyle 
(Indj  9  L.  R.  A.  81,  and  note,  as  well  as  note 
to  Halpin  V.  Insurance  Co.  of  N.  A.  (N.  Y.)  8 
L.  R.  A.  79 :  also  Limburg  v.  German  F.  Ins. 
Co.  (Iowa)  23  L.  R.  A.  99;  Moody  v.  Amazon 
Ins.  Co.  (Ohio)  26  L.  R.  A.  814 :  Agricultural 
Ins.  Co.  V.  Hamilton  (Md.>  30  L.  R.  A.  638; 
Home  Ins.  Co.  v.  Mendenhall  (111.)  36  L.  R.  A. 
874. 
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58  Ark.  494,  14  S.  W.  672;  Western  Home 
Jns,  Co,  V.  Richardson,  40  Neb.  1,  68  N.  W. 
597. 

A  denial  of  liability,  even  after  expiration 
of  the  time  prescribed  for  furnishing  proofs 
of  loss,  will  waive  the  time  limit  for  suing. 

Orient  Ins.  Co,  v.  Clark,  22  Ky.  L.  Rep. 
1066,  59  S.  W.  863;  Standard  Loan  d  Acci. 
Ins.  Co.  V.  Thornton,  97  Tenn.  1,  40  8.  W. 
136. 

The  agent  had  a  correct  answer  to  the 
-question  whether  any  encumbrance  existed, 
and  yet  wrote  an  incorrect  answer. 

Insured  did  not  know  the  meaning  of  the 
expression  "in  fee  simple"  as  explaining  ti- 
tle, and  would  not  therefore  have  probably 
used  such  an  expression;  and  if  the  agent 
wrote  that  down  when  he  got  the  answer, 
he  and  his  company  were  the  interpreters  of 
the  law  phrase. 

There  was  no  error  in  refusing  the  motion 
for  a  new  trial  upon  the  ground  that  the  in- 
sured had  made  a  false  answer  in  his  appli- 
cation. 

Biddle,  Ins.  S  737;  May,  Ins.  §  218; 
Planters*  Ins.  Co,  v.  Sorrels,  1  Baxt.  364,  25 
Am.  Rep.  780;  American  L.  Ins.  Co,  v.  Ma- 
hone,  21  Wall.  152,  22  L.  ed.  593;  Union 
Mnt.  L.  Ins.  Co,  v.  Wilkinson,  13  Wall.  222, 
20  L.  ed.  617;  Continental  L.  Ins,  Co.  v. 
Ohamberlain,  132  U.  S.  304,  33  L.  ed.  341, 
10  Sup.  Ct.  Rep.  87;  Phoenix  Ins.  Co,  v. 
Warttenberg,  24  C.  C.  A.  547,  48  U.  S.  App. 
344,  79  Fed.  246;  New  York  L.  Ins.  Co,  v. 
Russell,  23  C.  C.  A.  43,  40  U.  S.  App.  630, 
77  Fed.  94;  Continental  Ins,  Co.  v.  Pearce, 
39  Kan.  396,  18  Pac.  291 ;  Planters'  Ins.  Co, 
V.  Myers,  55  Miss.  479,  30  Am.  Rep.  521; 
Kausal  v.  Minnesota  Farmws^  Mut.  F,  Ins, 
Asso,  31  Minn.  17,  47  Am.  Rep.  776,  16  N. 
W.  430;  Michigan  Pipe  Co.  v.  Michigan  F. 
d  M,  Ins,  Co.  92  Mich.  482,  20  L.  R.  A.  279, 
52  N.  W.  1070;  Combs  v.  Hannibal  Bav,  d 
Ins,  Co,  43  Mo.  148,  97  Am.  Dec.  383 ;  Ijam- 
herton  v.  Connecticut  F,  Ins.  Co,  39  Minn. 
129,  1  L.  R.  A.  222,  39  N.  W.  76;  Curry  v. 
fJommonwealth  Ins,  Co,  10  Pick.  535,  20  Am. 
Dec.  547;  Harris  v.  Protection  Ins,  Co, 
Wright  (Ohio)  548;  Grant  v.  Howard  Ins. 
Co.  5  Hill,  10;  Light  v.  Greenwich  Ins,  Co, 
105  Tenn.  480,  58  8.  W.  851;  Freeman  v. 
Tower,  1  Gray,  426 ;  Girard  F.  d  M,  Ins,  Co, 
V,  Stephenson,  37  Pa.  293;  Le  Roy  v.  Park 
F,  Ins.  Co,  39  N.  Y.  56 ;  Northrup  v.  Missis- 
sippi Valley  Ins,  Co,  47  Mo.  435,  4  Am.  Rep. 
337 ;  Tenn.  Acts  1895,  chap.  160,  §  22,  Shan- 
non's Code,  S  3306. 

Where  an  agent  acting  within  the  scope 
of  liis  authority  fills  out  an  application  for 
a  policy,  his  acts  and  representations  are 
those  of  the  company,  and  if  in  such  case  the 
agent,  by  reason  of  mistake,  neglect,  omis- 
eion,  fraud,  or  otherwise,  insert  erroneous 
answers  in  such  application,  such  misrepre- 
sentations are  not  binding  on  the  assured 
unless  he  has  knowledge  thereof,  or  there  has 
been  fraud  or  collusion  with  the  agent. 

Joyce,  Ins.  S  472 ;  Maier  v.  Fidelity  Mut, 
lAfe  Asso,  24  C.  C.  A.  239,  47  U.  8.  App. 
322,  78  Fed.  666. 

Even  a  stipulation  that  the  solicitor  of 
insurance  shall  be  the  agent  of  the  applicant, 
62  L.  R.  A. 


and  not  of  the  insurer,  will  not  avail  to  re- 
lieve the  latter  of  responsibility  for  the  er- 
ror, fraud,  or  mistake  of  its  agent. 

Clemans  v.  Supreme  Assembly  Royal  Soo. 
of  G,  F.  (N.  Y.)  16  L.  R.  A.  36,  and  note; 
Combs  V.  Hannibal  Sav,  d  Ins.  Co,  43  Mo. 
148,  97  Am.  Dec.  383;  May,  Ins.  S  284,  note. 

Besides,  the  premises  were  not  and  never 
became  vacant,  unoccupied,  or  uninhabited, 
but  all  of  the  time  were  occupied,  either  by 
J.  M.  Pass,  tenant  and  associate  in  business 
with  assured,  or  by  the  insured,  and  all  of 
the  furniture  and  household  goods,  except 
two  or  three  or  four  minor  articles,  re- 
mained in  the  dwelling. 

One  of  the  buildings,  about  36  or  37  feet 
from  the  dwelling  destroyed,  a  portion  of 
and  on  the  premises,  was  always  occupied  by 
the  family  of  J.  M.  Pass.  Hence  tiiere  was 
no  forfeiture  of  insurance  in  this  respect. 

Biddle,  Ins.  SS  666  et  seq.;  13  Am.  &  £ng. 
Enc.  Law,  pp.  266,  278;  Shearman  v.  Niag- 
ara F.  Ins,  Co.  40  N.  Y.  526,  7  Am.  Rep.  380; 
Northern  Ins,  Co,  v.  Kieman,  83  Ky.  468; 
Woodruff  V.  Imperial  F,  Ins.  Co,  83  N.  Y. 
133;  Home  Ins.  Co.  v.  Wood,  47  Kan.  521, 
28  Pac.  167 ;  Rookford  Ins,  Co.  v.  Storig,  31 
111.  App.  486;  Traders*  Ins,  Co.  v.  Race 
(111.)  21  Ins.  L.  J.  363,  29  N.  E.  846;  Insur- 
ance Co.  V.  Ansley,  16  Quebec  L.  R.  256; 
Short  V.  Home  Ins,  Co,  90  N.  Y.  16,  43  Am. 
Rep.  138;  Hartford  F,  Ins,  Co,  v.  Smith,  3 
Colo.  422;  Gibbs  v.  Continental  Ins.  Co.  13 
Hun,  611 ;  Eureka  F.  d  U.  Ins,  Co.  v.  Bald- 
win, 17  Ohio  C.  C.  143;  Phceniso  Ins,  Co.  v. 
Tucker,  92  111.  64,  34  Am.  Rep.  106;  Adair 
V.  Southern  Mut,  Ins.  Co.  107  Ga,  297,  45 
L.  R.  A.  204,  33  S.  E.  78;  German  Ins,  Co. 
V.  Everett,  18  Tex.  Civ.  App.  614,  46  8.  W. 
96. 

McAllflter,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  a  policy  of  fire  insur- 
ance. Verdict  and  judgment  below  were  in 
favor  of  plaintiff  for  $1,908.75.  The  com- 
pany appealed,  and  has  assigned  errors.  It 
appears  from  the  record  that  this  policy 
was  issued  and  delivered  to  the  plaintiff  on 
the  28th  of  November,  1899,  ana  insured  a 
country  dwelling  house  in  Rutherford  coun- 
ty, including  the  household  furniture.  On 
the  24th  of  March,  1900,  this  property  was 
destroyed  by  fire.  The  conditions  of  the  pol- 
icy material  to  the  present  investigation  are 
— First,  that  the  insured  is  the  sole  and  un- 
conditional owner  in  fee  of  said  property; 
second,  that  the  premises  shall  be  continual- 
ly occupied,  and,  if  they  shall  become  vacant, 
unoccupied,  or  uninhabited,  then  the  policy 
shall  be  null  and  void.  The  policy  also  pro- 
vides that  payment  shall  be  made  in  sixty 
days  after  receipt  of  proofs  of  loss.  It  ap- 
pears proofs  of  loss  were  duly  made  by  the 
assured,  which  were  received  by  the  com- 
pany on  the  30th  April,  1900,  and  the  pres- 
ent suit  was  commenced  on  June  13,.  1900, 
less  than  sixty  days  after  receipt  by  the 
company  of  the  proofs  of  loss.  The  prema- 
turity of  the  suit  was  pleaded  in  abatement, 
but  the  plea  was  overruled.  The  company 
then  pleaded — Firsts  that  the  title  of  the 
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{property  was  not  a  fee-simple  title  in  the  as- 
sured at  the  time  he  applied  for  the  insur- 
ance nor  at  any  subsequent  time;  second, 
that  the  premises  were  vacant,  unoccupied, 
and  uninhabited  at  the  time  of  the  fire,  with- 
out the  knowledge  and  consent  of  the  com- 
pany. The  trial  resulted,  as  already  stated, 
In  a  judgment  in  favor  of  the  plaintiff. 

The  first  assignment  of  error  is  that  the 
4X>urt  erred  in  overruling  defendant's  plea 
in  abatement  as  to  prematurity  of  the  suit. 
We  think  a  conclusive  answer  to  this  as- 
signment of  error  is  found  in  the  fact  that 
defendant  company,  on  receipt  of  proofs  of 
loss,  wrote  a  letter  to  the  insured,  in  which 
it  denied  any  liability  for  the  loss  upon  the 
^ound  that  the  possession,  occupancy,  and 
use  of  the  property  at  the  time  of  the  fire 
was  not  as  stated  in  the  policy  or  applica- 
tion. This  was  an  unconditional  denial  of 
liability.  The  law  is  that  denial  of  liability 
as  a  waiver  of  the  time-limit  clause  in  the 
policy,  and  hence  plea  of  prematurity  of  suit 
^'annot  be  successfully  interposed.  Says  Mr. 
Biddle  in  his  work  on  Insurance,  S  1145, 
tn:r. :  "There  is  usually  in  the  policy  an 
agreement  that  the  insurer  shall  not  pay 
the  loss  till  the  expiration  of  a  certain 
period  (as  sixty  days,  from  the  loss  or  re- 
ceipt of  proofs  which  may  be  waived.  When 
the  insurer  declines  to  pay  at  all,  it  has 
been  held  that  the  insurea  may  sue  from  the 
date  of  the  refusal,  as  this  waives  the  above 
clause,": — citing  S  1141,  note  9.  In  German 
Ina.  Co,  V.  Qihson,  53  Ark.  494,  14  S.  W.  672, 
the  court  said,  in  speaking  of  this  clause: 
'"It  would  be  unreasonable  to  say  that  it 
[the  company]  still  retained  the  right  to 
have  the  ninety  days  in  which  to  pay  a  loss 
that  it  never  intended  to  pay.  The  object 
of  the  agreement  that  the  company  should 
have  the  ninety  days  was  to  rive  it  time  to 
pay  after  the  loss  was  adjusted.  Why  should 
it  have  the  time  when  it  did  not  intend  to 
pay?  The  denial  of  liability  was  inconsist- 
ent with  such  a  clause,  and  was  a  waiver  of 
it."  See  also  Standard  Loan  d  Acoi.  Ins. 
€o,  V.  Thornton,  97  Tenn.  1,  40  S.  W.  136. 

The  next  assignment  of  error  is  that  there 
Is  no  evidence  to  support  the  verdict.  This 
assignment  is  based  upon  the  ground  that 
the  policy  had  become  void  and  the  insur- 
ance forfeited  for  two  reasons,  namely: 
First,  because  plaintiff  made  a  false  state- 
ment in  his  application  for  insurance,  which 
statement  became  a  part  of  the  policy  and 
-was  warranted  to  be  true,  wherein  he 
claimed  to  be  the  owner  in  fee  simple  of  the 
premises,  when  as  a  matter  of  fact  he  was 
not  such  owner ;  second,  because  the  proper- 
ty was  vacant,  unoccupied,  or  uninhabited 
«t  the  time  the  same  was  destroyed  by  fire. 
.We  shall  first  consider  the  representation 
\n  respect  of  the  title.  On  this  subject  we 
find  exndence  in  the  record  tending  to  show 
that  the  answers  to  the  questions  propound- 
ed to  the  assured  in  the  application  were 
written  down  by  the  agent  of  the  defendant 
company.  In  answer  to  the  question,  "What 
title  has  applicant  to  these  premises?"  the 
Injured  is  made  to  answer,  "Fee  simple." 
Tlia  insured  testified  that  he  did  not  know 
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the  meaning  of  the  words  ''fee-simple  title," 
and  made  no  such  statement  to  tne  agent. 
He  further  testified  that  just  as  he  was 
about  to  sign  the  application  the  agent  asked 
applicant  if  the  title  to  the  property  was  in 
him.  He  replied,  "No,  sir;  I  had  the  deed 
made  to  me  and  my  wife  during  our  life- 
time, and  to  what  children  she  had  by  me." 
This  deed,  moreover,  was  registered,  and  the 
registration  books  were  easily  accessible.  So 
that  it  appears  from  plaintiff's  evidence, 
which  must  be  held  to  have  been  accepted 
by  the  jury,  that  the  company  was  fully  ad- 
vised through  its  authorized  agent,  before  the 
application  was  signed,  of  the  true  state  of 
the  title,  and  that  the  erroneous  statement 
in  the  application  that  plaintiff  was  the  own- 
er in  fee  simple  of  the  premises  was  the  mis- 
take of  the  agent,  which  cannot  be  visited 
upon  the  assured.  In  Planters*  Ins.  Co.  v. 
Sorrels,  1  Baxt.  352,  26  Am.  Rep.  780,  it  was 
held  by  this  court  that  when  the  agent 
makes  but  the  application  for  insurance,  and 
inserts  in  it  representations  that  are  untrue, 
though  the  facts  were  correctly  stated  to 
him  by  the  assured,  who  signs  the  applica- 
tion, this  will  not  prejudice  the  insured's 
rights  or  invalidate  the  policy,  and  parol 
testimony  may  be  heard  to  show  that  the 
answers  were  thus  written  by  the  agent; 
citing  Union  Mut.  L.  Ins.  Co.  v.  Wilkinson, 
13  Wall.  222,  20  L.  ed.  617.  'Where  the  ap- 
plicant states  fully  and  truthfully  the  cir- 
cumstances relating  to  the  title  and  owner- 
ship of  the  property  insured,  and  the  agent, 
knowing  all  the  facts,  states  the  title  in- 
correctly and  issues  a  policy,  the  company 
cannot  take  advantage."  Joyce,  Ins.  §S  472- 
476,  and  citations. 

The  other  ground  insisted  upon  for  a  for- 
feiture of  the  insurance  is  that  the  premises 
at  the  time  of  the  fire  were  "vacant,  unoc- 
cupied, and  uninhabited,"  in  violation  of 
the  conditions  of  the  policy.  An  able  and 
elaborate  argument  has  been  submitted  in 
support  of  this  contention.  The  authorities 
uniformly  uphold  the  importance  and  valid- 
ity of  the  occupancy  clause  in  insurance  pol- 
icies. In  Ridge  v.  Scottish  Commercial  Ins. 
Co.  9  Lea,  507,  the  policy  provided  that  if 
the  within-mentioned  premises  shall  become 
vacant  or  unoccupied,  without  the  consent 
of  the  company  indorsed  on  the  policy,  the 
policy  shall  be  void.  It  appeared  that  the 
fire  occurred  while  the  premises  were  tem- 
porarily vacant,  and  it  was  held  this  fact 
avoided  the  policy,  and  the  insured  could 
not  recover.  What,  then,  are  the  facts  pre- 
sented in  this  record  for  the  application  of 
this  principle?  The  proof  shows  that  the  in- 
sured, when  he  applied  for  the  insurance, 
told  the  agent  that  he  and  his  family  would 
not  be  in  that  house  all  the  time;  whereup- 
on the  agent  asked  him  if  there  would  be 
someone  in  the  yard,  and  he  (insured)  told 
him  there  would  be  a  man  in  the  house,  and 
the  agent  replied  that  would  be  all  right. 
We  think  it  obvious,  from  this  statement, 
that  the  agent  would  have  been  satisfied  to 
have  an  occupant  of  the  tenant's  room  In 
the  yard,  and  did  not  intend  to  demand  that 
someone  should  actually  leside  in  the  house. 
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However,  the  proof  is  that  plaintiff  and  his 
family  moved  out  of  the  house,  and  went  to 
Wilson  county,  where  he  cultivated  a  farm. 
He  left  a  tenant  or  cropper  in  charge  of  the 
farm  in  Rutherford  county,  but  would  re- 
turn "sometimes  twice  a  week,  sometimes 
once  a  week,  and  sometimes  he  would  miss 
a  week."    All  of  the  furniture  and  house- 
hold goods,  excepting  two  or  three  articles, 
remained  in  the  building.     The  proof  is  that 
at  the  time  of  the  insurance  there  were  two 
small  rooms  in  the  yard  situated  about  36 
feet  from  the  dwelling  house.     These  rooms 
were  occupied  by  a  tenant  and  his  family. 
About  the  20th  of  December,  before  the  fire 
occurred,  this  tenant  commenced  to  sleep  in 
one  of  the  rooms  of  the  dwelling  house.     On 
the  night  the  fire  occurred,  to  wit,  March 
24.  1900,  this  tenant,  his  wife,  and  a  visitor 
were  sitting  in  the  tenant's  house.     The  fire 
occurred   about   twenty-five   minutes   to    11 
o'clock,  and  when  first  discovered  it  was  on 
top  of  the  house  at  the  east  side.     The  proof 
shows  that  no  one  had  been  in  the  dwelling 
house  for  a  week.    The  tenant  had  access 
to  one  room  only,  and  no  keys  to  any  other 
part  of  the  house.     The  question  then  pre- 
sented upon  these  facts  is  whether  the  in- 
sured dwelling  house  was  unoccupied  in  such 
a  sense  as  to  avoid  the  policy.  We  think  not. 
In  the  first  place,  the  agent  who  took  the  ap- 
plication was  informed  that  insured  expected 
to  leave  the  premises.     This  agent  inquired 
if   there   would   be   someone   in   the   yard; 
thereby  intimating  that  this  would  be  suf- 
ficient.    But  the  insured  stated  there  would 
be  a  man  in  the  house.     To  this  arrange- 
ment the  agent  assented,  saying,  "All  right.'* 
Now,  the  proof  shows  that  from  December 
20th  the  tenant  had  been  sleeping  in  one  of 
the  rooms  of  this  dwelling,  and  that  on  the 
night  of  the  fire  he  waa  sitting  in  the  ten- 
ant's room,  only  30  feet  away.     The  object 
of  having  someone  on  the  premises  is   to 
keep  out  trespassers,  prevent  incendiarism, 
as  well  as  to  maintain  supervision  over  the 
property.    The  proof  is  clear  that  no  one 
had  entered  these  premises,  nor  is  there  a 
suggestion  that  the  fire  was  of  incendiary 
origin.     It   could   have   arisen   from    spon- 
taneous combustion,  or  possibly  the  ignition 
of  matches  by  rats  or  mice.     But  it  is  in- 
sisted that  this  tenant,  having  no  keys  or 
access  to  the  other  rooms,  was  powerless  to 
reach  the  fire  when  discovered.     No  authori- 
ty has  been  furnished  where  this  exact  point 
has  been  decided.     In  Moody  v.  Amazon  Ins. 
Co,  52  Ohio  St.  12,  26  L.  R.  A.  313,  38  N.  E. 
1011,  it  was  said,  viz.:     "Nor  does  it  follow 
as  a  matter  of  law,  a  dwelling  house  is  to  be 
considered  as  unoccupied  merely  because  it 
has  ceased  to  be  used  as  a  family  residence, 
when  the  household  goods  remain  ready  for 
use,  and  it  continues  to  be  occupied  by  one 
or  more  members  of  the  family,  who  have  ac- 
cess to  the  entire  building  for  the  purpose 
of  caring  for  it,  and  who  do  care  for  it,  and 
make  some  use  of  it  as  a  place  of  abode." 
So,  in  Imperial  F.  Ins,  Co.  v.  Kieman,  83 
Ky.  470,  the  court  said,  viz.:     "When  the 
tenant  removed,  the  appellee,  failing  to  ob- 
tain another  tenant,  immediately  got  a  man 
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to  stay  in  one  room  of  the  house,  which  was- 
furnished  for  the  purpose,  and  who  at«  and 
slept  there,  having  access  to  the  entire  build- 
ing for  the  purpose  of  caring  for  and  watch- 
ing it,  and  who  was  so  doing  when  it  wa» 
destroyed."  It  will  be  obser\-ed  that,  while 
the  exact  point  is  not  raised  or  decided,  both 
cases  lay  stress  upon  the  fact  that  the  cus- 
todian of  the  house  had  access  to  the  en- 
tire building.  We  can  well  see  how  this  ar- 
rangement might  promote  the  interest  of 
both  parties  in  the  protection  of  the  prem- 
ises. Yet,  as  a  practical  matter,  we  are  not 
prepared  to  hold  that  a  man  who  has  left  an 
occupant  of  a  single  room  to  watch  his  house 
must  leave  with  him  the  keys  to  his  entire 
premises.  This  is  frequently  impracticable 
and  undesirable, and  such  a  rule  would  result 
in  much  injustice  to  policy  holders.  In  the 
present  case  all  that  was  contemplated  be- 
tween the  parties  was  that  someone  should 
sleep  in  this  dwelling  house  and  maintain  a 
watch  over  the  premises. 

There  was  a  reasonable  compliance  on  the 
part  of  the  insured  with  this  understanding,, 
and  the  judgment  must  be  affirmed. 


STATE  of  Tennessee,  for  Use  of  J.  A.  NEW- 
MAN and  Wife,  Appts., 

V. 

W.  J.  KIMBROUGH  et  al 


(. 


.Tenn. 


O 


1.  An  Intent  to  eT'ade  the  laivs  of  n 
■tate  In  which  a  divorce  was  granted,  mak- 
ing remarriage  of  the  divorced  person  un- 
lawful, will  not  be  assumed  from  the  fact  of 
his  contracting  a  marriage  in  another  state 
immediately  before  returning  to  that  where 
the  divorce  was  granted,  merely  from  the 
presumption   that  everyone  Icnows  the   law. 

2.  A  marriage  valid  ivl&ere  contracted 
in  another  state  between  a  man  and  one 
for  adoltery  with  whom  he  was  divorced  In 
a  state  to  which  be  returns  Immediately  aft- 
er the  marriage  and  while  his  former  wife 
is  still  living,  will  not  be  recognised  by  the 
courts  of  the  latter  state  to  the  extent  of 
permitting  him  to  sue  for  her  property, 
where  the  statutes  prohibit  marriage  between 
a  divorced  person  and  his  paramour,  although 
in  contracting  the  marriage  there  was  no 
Intent  to  evade  the  laws  of  the  state  where 
the  divorce  was  granted. 

(April  2S,  1000.) 

APPEAL  by  relators  from  a  decree  of  the 
Court  of  Chanceiy  Appeals  affirming  a 
decree  of  the  Chancery  Court  for  Jefferson-. 
County  dismi5a.sing  a  suit  brought  to  compel 
defendant  Kimbrough  as  guardian  of  Mrs. 
Newman  to  turn  over  to  relators  property 
belonging  to  her.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the- 


Note. — As   to   effect   of   statutes    forbidding 
remarriage  of  guilty   party  after   divorce,   see- 
note  to  Re  Hernander/s   Succession    (Ta.)     24 
L.  R.  A.  831:  also  Crnwrord  v.  State   (MIss.k 
35  L.  R.  A.  2*24  :  Ovitt  v.  Smith  (\'t,)  35  L.  R.. 
A.  223;  and  lie  Stull  (l*a.)  30  L.  R.  A.  530. 


I     \  v  a.  t    o.'    tA.    «%.    a.    vuv. 
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court  of  Chancery  Appeals  which  was  deliv- 
ered by  Babton,  J.,  as  follows: 

The  bill  in  this  case  was  filed  by  J.  A. 
Newman  and  his  wife,  Lura  A.  Newman, 
against  the  defendant  William  J.  Kim- 
brough,  as  guardian  of  Lura  A.  Newman, 
and  against  the  other  defendants  as  the 
sur^ies  of  ILimbrough  on  his  guardian 
bond.  The  case  presented  in  the  bill  is  that 
the  complainant  J.  A.  Newman  married  his 
cocomplainant,  Lura  A.  Newman,  on  Octo- 
ber 17,  1898,  in  the  state  of  Texas;  that  the 
defendant  Kimbrough  was  appointed  guardi- 
an of  the  complainant  Lura  Newman,  who 
before  her  marriage  was  Lura  A.  Kim- 
brough, on  January  5,  1885,  and  that  he  had 
made  his  bond  as  such  guardian,  and  en- 
tered upon  the  discharge  of  his  duties ;  that 
on  May  16,  1885,  there  came  into  the  hands 
of  the  defendant  William  J.  Kimbrough  the 
sum  of  $100  as  an  estate  belonging  to  the 
cocomplainant,  Lura  A.,  under  a  devise  to 
her  by  one  Elisha  N.  Kimbrough.  The  bill 
alleges  that  the  guardian  had  fraudulently 
neglected  and  refused  to  make  settlement, 
and  had  failed  and  refused  to  pay  over  to 
the  complainants  said  sum  of  money,  though 
often  requested  so  to  do,  and  that  complain- 
ants were  entitled  to  recover  the  sum  from 
him.  The  answer  relied  upon  the  following 
defense:  The  defendant  William  J.  Kim- 
brough says  that  he  denies  that  J.  A.  New- 
man and  Lura  A.  Newman  were  husband 
and  wife.  He  says  that  they  may  have  pre- 
tended to  go  through  some  form  of  marriage 
in  Texas,  but  that  in  fatit  J.  A.  Newman 
was  legally  married  on  May  17,  1884,  to  one 
Mary  A.  Glenn,  and  had  continued  to  live 
with  her  as  her  lawful  husband  until  some 
time  in  the  year  1897,  when  his  wife  filed  a 
bill  against  him  in  the  circuit  court  of  Jeffer- 
son county,  seeking  a  divorce  from  him  on 
account  of  adultery  committed  by  Newman 
with  the  complainant  Lura,  the  daughter 
of  defendant,  and  pretended  wife  of  com- 
plainant. The  answer  says  that  J.  A.  New- 
man and  Lura  have  been  guilty ,  as  was 
•clearly  proved  in  the  divorce  case,  of  adul- 
tery, and  that  the  circuit  court  in  the  case 
mentioned  granted  a  divorce  to  Mary  A. 
Newman,  the  wife  of  J.  A.  Newman,  on  this 
ground,  and  the  defendant  avers  that  he  does 
not  believe  that  the  complainants  were  mar- 
ried at  all,  but  that,  if  so,  their  marriage 
wifs  void,  the  laws  of  this  state  prohibiting 
such  a  marriage,  Mary  A.  Newman  being 
still  alive.  And  the  defendant  in  his  an- 
swer says  that,  if  they  were  married  at  all, 
it  was  in  the  state  of  Texas,  for  the  purpose 
of  evading  the  laws  of  this  state.  He  admits 
his  appointment  as  guardian,  and  the  re- 
ceipt of  the  $100  will^  to  Lura  Kimbrough. 
He  denies  that  he  has  converted  the  money 
to  his  own  use.  Avers  that  he  had  expended 
more  than  this  amount  upon  the  complain- 
ant. He  denies  that  he  had  not  made 
a  settlement  with  the  county  court,  but 
avers  that  he  had  made  settlements  with  the 
county  court,  and  that  the  settlements  made 
by  him  show  a  balance  of  only  $37  belonging 
to  the  complainant  Lura,  and  denies  their 
right  to  recover  any  amount  at  all,  but  says 
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that  he  had  offered  to  pay  them  the  amount 
shown  to  be  in  his  hands. 

There  is  but  little  dispute  as  to  the  facts. 
We  find  that  the  complainant  John  A.  New- 
man was  married  to  one  Mary  A.  Glenn  on 
November  14,  1883,  in  Jefferson  county; 
that  she  subsequently  filed,  on  December  29, 
1897,  a  bill  against  the  complainant  J.  A. 
Newman,  seeking  a  divorce  from  him  on  the 
ground  of  adultery  committed  with  one  Lura 
Kimbrough.  After  due  process,  a  decree 
was  regularly  rendered  in  this  cause  granting 
a  divorce  to  Mary  A.  Newman.  And  in  this 
decree  it  was  adjudicated  that  the  defendant 
had  been  guilty  of  adultery  with  other 
women  at  different  times  and  places,  and  es- 
pecially with  Lura  Kimbrough,  and  was  also 
guilty  of  maliciously  abusing  and  mistreat- 
ing complainant  at  divers  times,  and  the 
bonds  of  matrimony  were  dissolved  between 
the  parties.  As  stated,  this  decree  was  en- 
tered on  April  15,  1898.  It  further  appears 
from  the  proof  that  the  complainant  J.  A. 
Newman  left  this  state  on  March  3,  1898, 
and  returned  on  October  19,  1898.  He  went 
to  Texas.  He  left  his  children  by  his  first 
wife  with  his  father.  These  were  afterwards 
taken  away  from  his  father.  The  evidence 
by  the  father  is,  and  there  is  nothing  to  con- 
tradict this,  that  at  the  time  he  left  for 
Texas  it  was  understood  he  was  going  to 
make  Texas  his  permanent  home.  His  fath- 
er also  states  that  the  son  John  A.  Newman 
returned  to  Tennessee  at  his  solicitation, 
and  with  reluctance.  It  appears  that  th« 
complainant  J.  A.  Newman  married  the  co- 
complainant  Lura  A.  Newman  in  Texas  on 
October  17,  1898,  and,  as  stated,  returned  to 
Tennessee  October  10,  1898,  and  that  at  this 
time  his  former  wife  was  living,  and  was 
living  when  this  suit  was  brought.  On 
these  facts,  the  chancellor,  on  the  hearing, 
dismissed  the  complainants'  bill,  and  they 
have  appealed,  and  assigned  errors. 

The  defense,  of  course,  is  that  the  com- 
plainants are  not  entitled  to  recover  because 
the  alleged  marriage  in  Texas  was  illegal, 
the  complainant  Lura  A.  having  been  ad- 
judged in  the  divorce  proceeding  to  have  been 
guilty  of  adultery  with  John  A.  Newman, 
and  the  divorce  being  granted  on  that  ac- 
count as  well  as  on  other  grounds.  The  com- 
plainants' suit  is  based  on  the  right  of  the 
husband  to  recover  the  legacy  of  the  wife 
without  regard  to  the  termination  of  the 
wardship,  and  the  complainants  are  not  en- 
titled to  a  decree  if  the  marriage  was  illegal 
and  void,  or  if  it  be  true,  as  insisted  by  the 
defendants'  counsel^  that  the  courts  will  re- 
pel complainants  on  the  ground  of  public 
policy.  The  provision  of  our  Code  in  regard 
to  marriages  of  this  kind  is  that,  when  a 
marriage  is  absolutely  annulled,  the  parties 
shall  severally  be  at  liberty  to  marry  again, 
but  a  defendant  who  has  been  guilty  of  adul- 
tery shall  not  marry  the  person  with  whom 
the  crirae  was  committed  during  the  life  of 
the  former  husband  or  wife.  So  the  case 
we  have  here  is  where  a  divorce  was  granted 
to  the  wife  of  the  complainant  John  A.  New- 
man in  1898,  in  a  suit  against  him  on  the 
ground,   among   other   things,   of   adultery 
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with  his  present  alleged  wife;  that  at 
about  the  time  of  the  divorce  proceedings 
he  left  for  Texas,  remained  there  until  Oc- 
tober, 1898;  and  that  within  two  days  of 
his  return  to  this  state,  and  obviously  on  the 
day  he  left  the  state  of  Texas  with  the  ex- 
pectation of  returning  to  this  state  to  live, 
he  married  the  cocomplainant,  Lura  A.,  his 
first  wife  being  then  alive,  and  now  seeks  to 
maintain  this  suit  by  virtue  of  this  marital 
relation.  Can  he  do  so?  The  defendant  in- 
sists that  he  cannot.  The  marriage  is  abso- 
lutely void  under  the  laws  of  this  state.  If 
valid  in  Texas  it  is  apparent  that  it  was 
made  with  the  view  of  evading  the  laws  of 
this  state,  and  that,  therefore,  the  courts  will 
not  recognize  the  relation,  and  that,  whether 
valid  or  not,  under  the  circumstances,  on 
the  grounds  of  public  policy,  the  courts  will 
repel  the  complainants.  The  complainants' 
counsel  denies  that  these  propositions  are 
well  taken,  and  also  insists  that  in  no  event 
could  the  defendant  succeed  unless  the  de- 
cree granting  the  divorce  had  prohibited 
these  parties  from  marrying,  which  it  did 
not.    Such  are  the  legal  questions  presented. 

The  decisions  in  this  state  bearing  upon 
this  subject  may  be  summed  up  as  follows: 

In  Oioen  v.  Bracket,  7  Lea,  448,  it  would 
appear  from  the  very  brief  ofHuion  of  Judge 
Tumey  that  the  parties  were  married  and 
divorced  in  this  state,  and  that  there  was  a 
second  marriage  with  the  woman  Eliza  Han- 
ey,  with  whom  the  adultery  had  been  com- 
mitted, the  first  wife  being  still  alive.  Af- 
ter this  second  marriage  the  husband  and 
wife  sold  a  tract  of  land,  the  wife  not  join- 
ing in  the  deed.  Subsequently  she  and  the 
husband  claimed  homestead  in  the  tract. 
This  was  denied  to  her  by  the  supreme  court 
on  the  ground  that  she  was  not  legally  the 
wife  of  Owens,  the  complainant. 

In  State  v.  Bell,  reported  in  7  Baxt.  9,  32 
Am.  Rep.  549,  it  appeared  that  the  defend- 
ant J.  P.  Bell  had  been  indicted  in  the  crim- 
inal court  of  Davidson  county  for  living 
with  a  colored  woman  as  man  and  wife,  he 
being  a  white  man.  It  appeared  upon  the 
face  of  the  indictment  that  the  parties  were 
married  in  the  state  of  Mississippi,  where 
such  a  marriage  was  recognized  as  legal. 
For  this  reason  the  indictment  was  quashed 
in  the  court  below,  but  the  supreme  court 
held  erroneously  so,  and  it  was  held  that 
the  marriage  in  Mississippi,  though  legal 
there,  did  not  protect  the  parties  living  to- 
gether here  in  violation  of  our  statute.  It 
was  said  that  the  case  of  Morgan  v.  McOhee, 
6  Humph.  13,  only  decided  that  marriages 
solemnized  according  to  the  law  and  usages 
of  the  country  where  made  were  good  in  Ten- 
nessee. It  was  said  that  it  was  the  manner 
and  form  of  the  marriage,  and  not  the  ca- 
pacity of  the  parties  to  contract  the  mar- 
riage, which  was  passed  upon  by  the  court 
delivering  that  opinion.  Judge  Tumey 
further  said:  "The  reason  for  such  rules  is 
readily  seen.  Each  state  has  its  peculiar 
regulation,  some  more,  some  less,  strict  and 
formal.  The  general  rule  resulting  from  all, 
that  a  marriage  good  in  the  place  where 
made,  after  the  forms  and  usages  of  that 
62  1^  R.  A. 


place,  shall  be  ^ood  everywhere,  is  intended 
to  prevent  a  mischief  that  would  otherwise 
grow  out  of  a  difference  of  formal  and  local 
regulations.  For  instance,  in  some  of  th» 
states  a  license  is  not  absolutely  necessary. 
Now,  if  in  one  of  such  states  a  marriage  is 
solemnized  without  license,  being  good  there 
it  is  good  in  Tennessee,  where  a  license  i& 
necessary,  and  where  a  marraige  and  living 
together  without  license  would  subject  the 
parties  to  indictment  for  lewdness.  A  re- 
spect for  and  recognition  by  each  state — in 
fact  nation, — of  the  legal  ceremonial  of  mar- 
riage in  another,  is  all  that  is  meant  or  in- 
tended by  the  rule.  All  standard  authors 
declare  the  rule  comes,  not  ew  comitate,  but 
eof  debit o  juatitiof.  Were  it  otherwise,  each 
state  would  be  dependent  upon  the  concur- 
ring legislation  and  adjudication  of  every 
other  for  the  permanency  and  efficacy  of  it» 
own.  Each  state  is  sovereign,  a  government 
within,  of,  and  for  itself,  with  the  inherent 
and  reserved  right  to  declare  and  maintain 
its  own  political  economy  for  the  good  of  its 
citizens,  and  cannot  be  subjected  to  the 
recognition  of  the  fact  or  act  contravening 
its  public  policy  and  against  good  morals  as 
lawful,  because  it  was  made  or  existed 
in  a  state  having  no  prohibition  against  it, 
or  even  permitting  it." 

The  next  and  last  reported  case  that  we 
have  seen  or  been  referred  to  upon  this  sub- 
ject is  that  of  Pennegar  v.  Btate,  87  Tenn^. 
244,  2  L.  R.  A.  703,  10  S.  W.  306.  In  that 
case  the  defendants  were  indicted  and  con- 
victed of  lewdness.  It  appeared  that  E.  N. 
Haney  was  divorced  from  her  husband,  John 
Haney,  by  decree  of  the  circuit  court  of  De- 
kalb county  upon  the  petition  of  the  hus- 
band, on  the  ground  of  adultery  with  the 
defendant  William  Pennegar;  that  the  di- 
vorced wife  and  the  partner  of  her  guilt 
shortly  after  the  divorce  went  to  Jackson 
county,  state  of  Alabama,  where  they  were 
married  to  each  other,  and  on  the  next  day 
after  their  marriage  returned  to  Dekalb 
county,  in  this  state,  the  place  of  Uieir 
former  and  present  residence,  where  they 
were  living  and  cohabiting  openly  and  pub- 
licly as  man  and  wife  when  the  indictment 
was  found.  The  supreme  court  in  an  opin- 
ion by  Judge  Folkes,  affirmed  the  judgment 
of  the  circuit  court.  The  decision  appears 
to  have  been  based  largely  on  the  ground 
that  the  going  of  these  parties  to  Alabama, 
and  marrying  there,  was  plainly  an  inten- 
tion to  evade  the  laws  of  this  state.  Judge 
Folkes  in  his  opinion  gives  a  very  thorough 
review  of  this  subject,  and  we  can  add  noth- 
ing to  what  he  has  said,  and  deem  it  unnec- 
essary to  quote  at  any  length  from  the  opin- 
ion already  published. 

In  this  case,  in  view  of  the  proof,  we  can- 
not say  that  the  parties  went  to  the  state 
of  Texas  for  the  purpose  of  marrying,  and 
thus  avoiding  the  laws  of  this  state:  the 
proof  being  that  Newman  had  for  some  time 
before  the  divorce  contemplated  going,  and 
in  fact  left  the  state  before  the  divorce  wnR 
granted,  presumably  with  the  cocomplair- 
ant,  Lura.  The  testimony  of  his  ftither 
shows  that  it  had  long  been  the  intention  to 
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go  and  to  make  Texas  his  permanent  home, 
and  that  he  returned  with  much  reluctance, 
and  only  on  account  of  the  solicitation  of  the 
father.  We  have  the  fact  that  he  married 
this  woman,  whom  he  could  not  have  mar- 
ried here,  on  the  day  he  started  back.  Are 
we  justified  from  that  fact  in  inferring  that 
this  was  done  in  view  of  our  law  against 
such  marriages  in  this  state?  Does  the 
maxim  that  everyone  is  presumed  to  know 
the  law,  coupled  with  the  other  maxim  that 
each  and  every  one  is  presumed  to  intend 
the  consequences  which  naturally  follow  from 
his  act,  force  this  inference  upon  us?  We 
take  it  that  the  rule  that  everyone  is  pre- 
sumed and  bound  to  know  the  law  means 
rather  that  each  and  every  one  is  bound  by 
the  law  as  if  he  knew  it,  and  we  think  it  can- 
not be  held  that  because  everyone  is  pre- 
sumed to  know  the  law,  in  the  sense  that 
when  within  its  jurisdiction  he  is  bound  by 
it,  the  courts  will  hold  from  this  that  he  is 
presumed,  when  actine  outside  of  the  limits 
of  the  state,  to  have  had  this  knowledge  in 
mind  in  such  a  way  that  an  evasion  of  it 
will  be  assumed  under  such  a  state  of  facts 
as  is  found  in  this  case.  So,  acting  upon  the 
facts  as  we  find  them  in  the  record,  we  can- 
not and  do  not  find  that  there  was  an  at- 
tempted evasion  of  the  laws  of  this  state  by 
the  complainants  when  they  were  married 
in  Texas,  and  immediately  removed  to  this 
state.  So  the  clear-cut  case  presented  for 
our  adjudication  is  whether,  in  a  case  where 
these  complainants  were  married  in  the  state 
of  Texas  on  the  day  they  started  for  Ten- 
nessee, a  divorce  having  been  granted  in  this 
state  some  six  months  before  on  the  ground 
of  adultery  by  the  complainant  John  A.  New- 
man with  his  present  cocomplainant,  Lura 
Newman,  these  parties  having  immediately 
after  marriage  removed  to  this  state,  the 
wife  being  still  alive,  the  courts  of  this  state 
will  recognize  this  nuirriage,  even  though 
they  do  not  find  as  a  matter  of  fact  that  the 
marriage  between  the  cocomplainants  was 
consummated  with  the  intention  of  evading 
the  laws  of  this  state.  On  the  s'ame  grounds 
of  public  policy  that  were  declared  in  the 
case  of  State  v.  Bell,  7  Baxt.  9,  32  Am.  Rep. 
549,  we  hold  that,  although  it  does  not  ap- 
pear that  there  was  an-  intentional  evasion 
in  the  mere  fact  of  marriage,  the  courts  of 
this  state  will  not  recognize  such  a  marriage 
as  valid  where  the  parties  have  immediately 
thereafter  returned  to  this  state  to  live  the 
wife  who  obtained  the  divorce  being  still 
alive.    The  policy  of  the  law  of  this  state 


is  to  maintain  the  marriage  relation,  and  to 
remove  all  inducements  of  infidelity  on  the 
part  of  the  husband  or  the  wife  possibly  by 
shutting  off  all  hope  of  marriage  with  a  par- 
amour during  the  life  of  the  wife  who  has 
obtained  the  divorce.  It  is  also  a'  part  of 
the  policy  of  this  state  to  maintain  intact 
the  family  relations  incurred  under  the  first 
legal  marriage,  and  thereby  promote  chas- 
tity, and  also  harmony  in  the  family.  And 
while  we  do  not  mean  to  be  understood  as 
holding  that,  if  the  parties  had  continued  to 
remain  and  live  in  Texas,  the  laws  of  this 
state  could  so  far  affect  the  relation  of  these 
parties  as  to  declare  the  marriage  there  in- 
valid, and  prevent  the  children  of  such  a 
marriage  bom  while  their  parents  were  liv- 
ing in  this  state  from  having  all  the  right» 
which  would  accrue  to  l^itimates,  yet  we 
do  hold  that  the  policy  of  Uiis  state  will  pre- 
vent such  parties  from  immediately  after 
such  marriage,  which  would  have  been  void 
in  this  state,  coming  into  this  state,  and* 
themselves  asserting  and  maintaining  in 
the  courts  of  this  state  rights  accruing  un- 
der such  marriage  as  if  it  had  been  consum- 
mated in  this  state.  So  far  and  no  further 
do  we  intend  our  holding  in  this  case  to  eo. 
The  result  of  our  conclusion  is  that  flie 
chancellor  correctly  dismissed  the  bill,  and 
his  decree  is  affirmed^  with  costs.  All  con- 
cur. 

Mr.  C»  T.  Rankin  for  appellants. 

Messrs.  Ensene  Holtsinser  and  Waah- 
bnm,  Plokle,  ft  Turner,  for  appellees : 

It  is  evident  that  the  marriage  was  an 
attempt  to  avoid  prosecution  for  lewdness 
in  Tennessee,  and  to  evade  the  operation  of 
the  statute  in  Tennessee  forbidding  their 
marriage  'during  the  lifetime  of  said  J.  A. 
Newmans'  first  wife. 

Code,  S  2475,  Shannon's  Code,  4228. 

A  marriage  of  citizens  and  residents  of 
this  state,  solemnized  in  another  state  for 
the  purpose  of  evading  this  statute,  is  inval- 
id and  void  as  contrary  to  the  public  policy 
of  this  state,  and  if  the  parties  live  together 
as  husband  and  wife  in  this  state  they  are- 
guilty  of  lewdness. 

Pennegar  v.  State,  87  Tenn.  244,  2  L.  R^ 
A.  703,  10  S.  W.  305;  State  v.  Bell,  7 
Baxt.  9,  32  Am.  Rep.  549 ;  Owen  v.  Bracket^ 
7  Lea,  448;  14  Am.  &.  Eng.  Enc.  Law,  pp. 
604-507. 

The  above  opinion  w<is  affirmed  orally  by 
the  Supreme  Court  on  November  3,  1900. 


INDIANA  SUPREME  COURT. 


Henry  COBURN,  .4pp*., 

V. 

NEW   TELEPHONE   COMPANY. 

( Ind ) 

!•     The  occvpatton  of  a  0ldevrallc  irlth 


a  trench  and  pipes  for  a  conduit  for  tele- 
phone wires  Is  not  an  additional  burden  upon* 
the  fee  which  entitles  the  abutting  owner  ta< 
compensation,  although  it  is  laid  so  close  to* 
the  line  of  the  abutting  property  as  to  in- 
terfere with  intended  areas  under  the  walk. 
2.     An     allegation     that     a     telephono- 


NOTB. — For  sewers  and  drains  or  water  and  i  v.  Alamaba  O.  T.  R.  Co.  (Ala.)  17  L.  B.  A.  om 
gas  pipes  as  additional  burden  on  highway,  see    page  479. 

cases  in  note  to  Western  Railway  of  Alabama  I      For  telegraph  or  telephone  wires  as  addition* 
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oompanT  nmlawfally  dug  vp  the  aoll 
of  the  hlffhway  la  not  sufUcleDt  to  negatiye 
municipal  authorization  so  as  to  make  it  a 
wrongdoer  In  a  suit  by  an  abutting  property 
owner  to  enjoin  such  acts,  but  the  fact  of 
absence  of  such  authority  must  be  expressly 
alleged. 

iHarrisan,  Beaiiy,  and  Temple,  JJ„  dissent,) 

(February  1,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tlie  Circuit  Court  for  Marion  County  in 
favor  of  defendant  in  a  suit  to  enjoin  the 
•construction  of  a  conduit  for  telephone  wires 
under  the  sidewalk  in  front  of  plaintiff's 
property.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  Cobum  and  Daniel 
l^ait  Howe,  for  appellant: 

Appellant,  subject,  of  course,  to  the  rights 
of  the  public,  has  the  same  right  to  exca- 
vate under  the  sidewalk  that  he  has  to  ex- 
cavate in  the  soil  of  his  lots. 

McCarthy  v.  Syracuse,  46  N.  Y.  194;  2 
Dill.  Mun.  Corp.  4th  ed.  §  6666. 

This  being  so,  the  burden  is  on  the  ap- 
pellee to  show  legal  authority  of  some  kind 
for  any  act  by  which  it  deprives  the  owner 
•of  thi€  property  right;  otherwise  such  depri- 
vation is  a  "taking"  within  the  meaning  of 
the  Constitution,  and  compensation  must 
be  first  assessed  and  tendered. 

Indianapolis  d  C,  Gravel  Road  Co.  v.  Belt 
R.  Co.  110  Ind.  6,  10  N.  E.  923;  Mills,  Em. 
Dom.  §  31. 

Upon  the  facts  stated  in  the  complaint 
neither  the  city  nor  the  l^islature  could 
confer  upon  appellee  the  authority  to  do 
what  it  is  threatening  to  do. 

2  Dill.  Mun.  Corp.  4th  ed.  §  698a;  Lewis, 
Em.  Dom.  $131;  Elliott,  Roads  &  Streets, 
534,  535;  25  Am.  &  Eng.  Enc.  Law,  pp.  762- 
755. 

There  may  be  a  special  injury  other  than 
injury  to  the  right  of  access,  which  is  only 
one  of  the  property  rights  of  the  abutter, 
or  the  injury  may  be  to  the  right  of  access 
below  as  weil  as  above  ground,  and  if  there 
is  such  special  injury  of  any  kind  it  would 
•come  within  the  rules  allowing  compensa- 
tion, above  stated. 

2  Dill.  Mim.  Corp.  4th  ed.  §§  6566,  712; 
Beardsley  v.  Hartford,  50  Conn.  529,  47  Am. 
Rep.  677. 

If  the  city  has  conferred  upon  appellee 
authority  to  do  what  it  is  threatening  to  do, 
the  burden  is  upon  appellee  to  show  it. 

Broome  v.  Netc  York  rf  N.  J.  Teleph.  Co. 
42  N.  J.  Eq.  141.  7  Atl.  851;  Ooodson  v. 
Richardson,  L.  R.  9  Ch.  221. 

Mr.  I«eirifl  C.  Walker,  for  appellee: 

The  appellant  had  no  absolute  right  to 
•excavate  beneath  the  sidewalks  for  any  pur- 
pose. The  authorities  could  alone  determine 
its  use,  and  if  not  wanted  for  a  public  use 
could  grant  private  rights  to  abutters  only 
as  a  license  and  revocable  at  the  pleasure  of 


the  authorities  if  needed  for  public  pur- 
poses that  are  a  legitimate  use  of  the  high- 
Dill.  Mun.  Corp.  3d  ed.  §  699,  old  S  553; 
Elliott,  Roads  &  Streets,  p.  307;  Magee  v. 
Overshiner,  150  Ind.  134,  40  L.  R.  A.  370. 
49  N.  E.  951;  Julia  Bldg,  Asso.  v.  Bell 
Teleph.  Co,  13  Mo.  App.  477,  Affirmed  in  88 
Mo.  258,  57  Am.  Rep.  398. 

In  the  absence  of  legislative  authority 
an  injunction  will  not  be  granted  in  a  case 
like  the  one  in  suit. 

Thompson,  Electricity,  f  28 ;  Atty.  Qen.  v. 
United  Kingdom  Electric  Co.  30  Beav.  287, 
8  Jur.  N.  S.  683,  31  L.  J.  Ch.  N.  S.  329,  10 
Week.  Rep.  167. 

Hadley»  J.,  delivered  the  opinion  of  the 
court : 

The  appellant  is  the  owner  of  a  lot  of 
land  in  the  city  of  Indianapolis  abutting  on 
Delaware  street  45  feet»  and  on  New  York 
street  126  feet.  Both  of  these  streets  are 
public  streets  of  said  city,  each  90  feet  wide, 
and  25  feet  on  each  side  of  New  York  street 
has  be»i  set  apart  and  improved  as  side- 
walks. Appellant  also  owns,  subject  to  the 
public  easement  thereon  for  street  purposes, 
so  much  of  each  said  public  street  as  lies 
opposite  and  adjacent  to  the  front  side  of 
his  said  lot  to  the  middle  of  each  of  said 
streets.  At  present  his  lot  has  no  improve- 
ments thereon,  but  appellant  contemplates 
and  intends  to  erect  a  large  business  blod^ 
on  it,  with  cellars,  basement,  and  vaults  ex- 
tending under  the  sidewalk  in  front  and  at 
the  side  of  his  said  lot.  The  appellee,  a 
telephone  company  organized  and  doing 
business  under  the  laws  of  this  state,  with- 
out leave  or  license  from  the  appellant,  and 
without  having  taken  any  steps  to  condemn 
or  appropriate  any  portion  of  the  ground 
covered  by  said  street  or  in  front  and  along- 
side of  appellant's  lot,  to  assess  appellant's 
damages  therefor,  and  without  notice  to  ap- 
pellant, did  on  the  12th  day  of  July,  1898. 
by  its  officers,  agents,  and  employees,  wrong- 
fully dig  a  trench  about  3  feet  wide  and  5 
feet  deep  in  the  sidewalk  about  3  feet  from 
the  south  line  of  said  New  York  street, 
along  the  entire  portion  thereof  extending 
and  abutting  upon  the  appellant's  said  lot, 
and  said  company  is  engaged  in  cementing 
the  same  and  placing  pipes  therein;  and  ai« 
soon  as  said  trench  shall  be  completed  said 
company  threatens  to,  and  will  if  not  re- 
strained, put  in  wires  and  use  the  same  a^ 
a  conduit  of  telephone  wires  permanently. 
The  deposit  of  pipes,  cement,  and  wires  will 
be  a  complete  CK)struction  of  the  use  of  said 
grounds  under  said  street  by  the  appellant, 
will  permanently  destroy  his  rights  therein, 
will  deprive  him  of  the  use  of  the  same  for- 
ever, and  will  greatly  impair  the  value  of 
his  property,  inflicting  upon  him  irreparable 
loss  and  injury,  which  cannot  be  accurately 
estimated  or  compensated  in  damages.  Ap- 
pellant discovered  the  foregoing  proceedings 


al  burden,  see  note  to  People  v.  Eaton  (Mich.) 
24  L.  R.  A.  721 :  also  the  later  cases  In  this 
•series  of  Eels  v.  American  Teleph.  &  Teleg.  Co. 
<N.  Y.)  25  L.  R.  A.  640:  Cater  v.  Northwestern 
^2  L.  R.  A. 


Teleph.  Exch.  Co.  (Minn.)  28  L.  R.  A.  310: 
Postal  Teleg.  Cable  Co.  v.  Raton  (III.)  89  L. 
R.  A.  722:  and  Magee  v.  Overshlner  (Infl.)  40 
L.  tt.  A.  370. 
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and  acts  of  the  appellee  July  12,  1898,  and 
instituted  this  suit  on  the  next  day  there- 
after. The  foregoing  facts  are  shown  by  the 
<K)ni plaint,  and  the  appellant  asked  for  a 
temporary  order  enjoining  the  further  pro- 
secution of  the  said  work  by  the  appellee, 
and  that  on  the  final  hearing  he  might  have 
a  permanent  injunction.  The  appellee  de- 
murred to  the  complaint  for  the  want  of  suf- 
ficient facts,  and  its  demurrer  was  sustained. 
This  ruling  is  assigned  as  error. 

The  principal  ground  upon  which  appel- 
lant seeks  a  reversal  is  that  the  city  had  no 
power  to  dig,  or  to  authorize  appellee  to 
dig,  the  trench  complained  of,  until  the  dam- 
ages resulting  to  appellant  had  first  been 
assessed  and  tender^.  He  says:  "We  con- 
cede that  an  abutting  lotowner  has  no  legal 
ricrht  to  complain  of  tiie  erection  of  telephone 
poles  or  the  digging  of  telephone  trenches 
in  tJie  street,  so  long  ae  this  is  bo  special 
injury  to  him;  in  other  words,  if  there  is 
no  injury  to  him  beyond  the  interference 
with  his  abstract  right  of  property 
in  the  street  itself,  such  as  he  holds  in  com- 
mon with  all  other  abutting  lotowners,  he 
has  no  legal  grrounds  of  complaint."  His 
right  of  recovery  then  must  rest  upon  some 
special  injury  to  his  absolute  property  right 
which  he  holds  in  the  street  as  an  abutter, 
and  which  he  has  the  right  to  defend  against 
the  city  or  its  licensee.  Under  many  de- 
cisions of  this  court,  the  fee  owner  of.  an 
abutting  lot,  whose  grantor  dedicated  the 
public  easement  in  connection  with  the  plat- 
ting of  the  lot,  owns  also  the  fee  in  the  land 
to  the  center  of  the  street,  subject  to  the 
casement  of  the  public  to  make  use  of  the 
street  as  was  reasonably  contemplated  in  the 
dedication,  grant,  or  condemnation.  Terre 
Haute  ds  I.  R.  Co.  v.  Scott,  74  Ind.  29.  and 
<?ase8  cited;  Chicago  d  C.  T.  R,  Co.  v.  Whit- 
ing, H.  d  E,  C.  Street  R.  Co.  139  Ind.  297, 
301,  26  L.  R.  A.  337,  38  N.  E.  604.  The  ap- 
pellant must  therefore  show  that  the  alleged 
occupation  of  the  sidewalk  with  trench  and 
pipes  as  a  conduit  for  telephone  wiree  is  a 
new  servitude  not  within  the  contemplated 
11 '^es  of  the  street,  and  therefore  an  addi- 
tional burden  upon  his  fee,  for  which  he  is 
<?ntitled  to  recompense.  The  fact  that  the 
entry  complained  of  is  upon  and  under  the 
sidewalk,  rather  than  under  the  roadway, 
makes  no  difference,  since  a  street  is  a  street 
from  property  line  to  property  line, — ^not 
only  the  entire  surface,  but  also  so  much  of 
the  depth  as  is  or  can  be  fairly  used  for  the 
ordinary  purposes  of  a  street,  each  part 
-equally  with  every  other.  State  v.  Bcrdetta, 
73  Tnd.  186,  38  Am.  Rep.  117;  Elliott.  Roads 
&  Streets,  2d  ed.  §§  17,  20.  Neither  can  it 
be  said,  in  the  absence  of  a  grant  or  a  gen- 
eral usage  equivalent  to  a  municipal  license, 
that  the  fee  owner  has  any  greater  or  differ- 
ent property  right  in  that  part  of  the  street 
>i9ed  as  a  sidewalk  for  foot  travelers  than  in 
that  part  used  as  a  roadway  for  vehicles.  He 
may,  we  think,  excavate  and  improve  under 
the  surface  from  his  lot  line  to  the  center 
line  of  the  street,  or  any  part  of  it,  and  use 
his  fee  property  as  he  pleases  (Elliott, 
Roads  &  Streets,  2d  ed.  §  690,  and  cases 
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cited),  so  long  as  his  use  does  not  impede 
or  interfere  with  the  superior  right  of  the 
public  to  use  the  ground  for  purposes  con- 
templated by  the  easement  grant.  Such  fee 
owner,  however,  must  know  that  the  estate 
he  holds  within  the  limits  of  the  street  is  ser- 
vient, and  his  property  ri^ht  therein  qual- 
ified, and  that  any  expenditure  of  labor  or 
money  in  improvements  will  neither  oust 
nor  impair  the  riffht  of  the  municipality  to 
take  possession,  n>r  a  proper  purpose,  at 
any  time  the  public  interests  require;  and, 
in  yielding  possession  under  such  circum- 
stances to  the  superior  right  of  the  public, 
he  pKarts  with  nothing  he  owns,  and  the  los- 
ing in  itself  is  no  special  injury,  nor  a  tak- 
ing of  property  *  without  compensation. 
Magee  v.  Overshiner,  150  Ind.  127,  40  L.  R. 
A.  370,  49  N.  E.  951;  Julia  Bldg.  Aaao.  v. 
Bell  Tel»ph.  Co.  13  Mo.  App.  477 ;  Davis  v. 
Clinton,  50  Iowa,  585;  Julia  Bldg.  Asao.  v. 
BeU  Teleph.  Co.  88  Mo.  258,  67  Am.  Rep. 
398;  Dillon  Mun.  Corp.  4th  ed.  §  699. 
Dillon,  in  the  section  quoted,  says:  "If  the 
fee  of  the  street  is  in  the  municipality  in 
trust  for  the  public  uses,  as  it  frequently 
is,  it  extends  to  the  whole  street,  including 
the  sidewalk;  and  the  adjoining  lotowner  has, 
it  seems  clear,  no  absolute  right,  as  against 
the  public  or  the  municipality  charged 
with  the  control  of  the  streets,  to  ap- 
propriate them  to  this  use.  And,  in  our 
judgment,  the  lotowner's  right  is  not  sub- 
stantially greater,  even  if  he  has  the  fee  in 
the  street.  In  either  case,  to  recognize  such 
a  right,  except  subject  to  municipal  regula- 
tion, would  be  inconsistent  with  the  public 
rights,  which  are  paramount  in  the  whole 
street  to  the  extent  of  all  legitimate  street 
uses  and  servitudes  required,  or  which  may 
be  required,  for  the  public  benefit  and  con- 
venience. The  lotowner's  rights  are  sub- 
ject to  the  paramount  rights  of  the  public; 
and  the  rights  of  the  public  are  not  limited 
to  a  mere  right  of  way,  but  extend,  as  we 
have  shown,  to  all  beneficial  legitimate 
street  uses,  as  the  public  good  or  convenience 
may  from  time  to  time  require.  The  use  of 
the  streets  for  sewers,  tunneling,  public 
cisterns,  gas  pipes,  water  pipes,  and  other 
improvements  might  be  seriously  affected 
by  the  recognition  of  a  right  in  the  abutter 
to  make  at  pleasure  openings  in,  or  even 
under,  the  sidewalk  or  street,  except  subject 
to  reasonable  municipal  regulations."  In 
Julia  Bldg.  Asso.  v.  Bell  Teleph.  Co.  88  Mo, 
at  page  273,  57  Am.  Rep.  407,  it  is  said: 
"1  think  it  may  be  safely  affirmed  that  all 
the  authorities  to  which  we  have  been  cited 
by  counsel  on  both  sides  of  this  case  agree 
that  when  the  public  acquires  a  street,  either 
by  condemnation,  grant,  or  dedication,  that 
it  may  be  applied  to  all  uses  consistent  with, 
and  not  subversive  of,  the  proper  uses  of  a 
street,  and  not  inconsistent  with  the  uses 
contemplated  in  the  dedication,  grant,  or 
condemnation,  and  that  it  is  only  when  the 
street  is  subjected  to  a  new  servitude,  in- 
consistent with  and  subversive  of  its  use  as 
a  street,  that  the  abutting  owner  can  com- 
plain." 

The  question  then  arises,  Is  the  construe* 
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tion  of  a  subsurface  trench  in  a  sidewalk, 
3  feet  wide  and  6  feet  deep,  and  3  feet  from 
the  abutter's  lot  line,  for  the  purpose  of  per- 
manently maintaining  such  trench  as  a  con- 
duit for  telephone  cables  and  wires  to  be 
used  by  the  city  public  in  intercommunica- 
tion by  electricity,  such  a  use  of  the  street 
418  is  consistent  with  the  contemplated  pur- 
pose of  the  dedication?  In  principle,  the 
question  has  been  recently  answered  in  the 
aflSrmative  by  this  court  in  Magee  v.  Over- 
shiner,  150  Ind.  127,  40  L.  R.  A.  370,  49  N. 
£.  951.  The  question  in  that  case  was 
wlwiher  the  setting  of  telephone  poles  in 
th«  eiirb  line  of  a  street  was  a  proper  pub- 
lic QBe  of  the  street,  or  a  new  and  additional 
wndtude  upon  the  fee,'  for  which  the  owner 
was  entitled  to  compensation;  and  the  na- 
ture and  extent  of  the  public  easement  in 
municipal  highways,  and  the  expansive  and 
l^owing  character  of  the  easement  in  keep- 
ing pace  with  scientific  discovery  and  the 
increase  of  population,  is  there  thoroughly 
reviewed,  and  many  of  the  later  cases  col- 
lected. The  general  doctrine  of  these  cases 
is  that  in  locating,  marking,  and  dedicating 
streets  in  plats  of  land  for  urban  residences, 
the  purpose  of  the  dedication,  in  the  absence 
of  controlling  lanfl:uage,  is  conclusively  pre- 
sumed to  be  for  the  accommodation  of  pub- 
lic travel,  traffic,  and  communication.  Any- 
thing which  reasonably  facilitates  these 
ends  is  therefore  consistent  with  the  dedi- 
cation. In  sparsely-settled  towns  and  cities 
public  necessity  requires  but  little  of  the 
servient  owner,  beyond  the  right  of  unob- 
structed passage  over  the  street,  but,  as 
cities  become  populous  and  the  street  crowd- 
ed with  traveling  footmen  and  vehicles, 
public  necessity  increases  with  the  multi- 
tude; and,  whenever  the  necessity  exists, 
any  use  of  the  street  by  reasonable  struct- 
ures and  devices,  above  or  below  the  sur- 
face, which  will  enable  the  citizens  to  com- 
municate without  actual  travel  upon  the 
streets,  and  which  does  not  materially  ob- 
struct the  ingress  and  egress  and  light  and 
air  to  abutting  property,  is  within  the  con- 
templated purpose  of  the  dedication,  and  not 
a  new  burden  upon  the  fee.  A  reason  for 
this  doctrine  is  given  in  Julia  Bldg.  Asso, 
V.  Bell  Teleph.  Co.,  88  Mo.,  at  pa^e  268,  57 
Am.  Rep.  403,  in  these  words:  "These 
streets  are  required  by  the  public  to  promote 
trade  and  facilitate  communications  in  the 
daily  transactions  of  business  between  the 
oitifens  of  one  part  of  the  city  and  those 
of  another,  as  well  sm  to  accommodate  the 
public  at  large  in  these  respects.  If  a  citizen 
li\ing  or  doing  business  on  one  end  of  Sixth 
street  wishes  to  communicate  with  a  citizen 
living  and  doing  business  on  the  other  end, 
or  at  any  intermediate  point,  he  is  entitled 
to  use  the  street,  either  on  foot,  on  horse- 
back, or  in  a  carriage  or  other  vehicle,  in 
bearing  his  message.  The  defendants  in 
this  case  propose  to  use  the  street  by  making 
the  telephone  poles  and  wires  the  messenger 
to  bear  such  communications  instantaneous- 
ly and  with  more  despatch  than  in  any  of  the 
above  methods,  or  any  other  known  method 
of  bearing  oral  oommunicationi.  Not  only 
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would  such  communications  be  borne  witb 
more  despatch,  but,  to  the  extent  of  the 
number  of  communications  daily  transmit- 
ted by  it,  the  street  would  be  relieved  of  that 
number  of  footmen,  horsemen,  or  carriages. 
If  a  thousand  messages  were  daily 
transmitted  by  means  of  telephone  poles, 
wires,  and  other  appliances  used  in  telephon- 
ing, the  street  through  these  means  would 
serve  the  same  purpose,  which  would  other- 
wise require  its  use  either  by  a  thousand 
footmen,  horsemen,  or  carriages  to  effectu- 
ate the  same  purpose.  In  this  view  of  it, 
the  erection  of  telephone  poles  and  wires  for 
transmission  of  oral  messages,  so  far  from 
imposing  a  new  and  additional  servitude, 
would,  to  the  extent  of  each  message  trans- 
mitted, relieve  the  street  of  a  seridtude  or 
use  by  a  footman,  horseman,  or  carriage." 
A  distinguished  author  says:  "When  land 
is  taken  or  dedicated  for  a  town  street,  it 
is  unquestionably  appropriated  for  all  the 
ordinary  purposes  of  a  town  street, — ^not 
merely  the  purposes  to  which  such  streets 
were  formerly  applied,  but  those  demanded 
by  new  improvements  and  new  wants." 
Cooley,  Const.  lim.  p.  683.  If  the  setting 
of  poles,  and  the  stringing  thereon  of  a  body 
of  telephone  wires  overhead,  in  a  street, 
which  at  best  is  some  obstruction  to  travel 
and  to  the  manipulation  of  apparatus  for 
the  extinguishment  of  fires,  is  a  legitimate 
exercise  of  the  public  easement,  there  is  a 
stronger  reason  for  asserting  that  the  lay- 
ing of  cables  and  wires  under  the  surface 
for  a  like  purpose,  with  municipal  author- 
ity, is  a  proper  use  of  the  street,  and  for 
which,  if  skilfully  performed,  the  fee  owner 
has  no  ground  of  complaint. 

As  a  second  proposition,  appellant  urges 
that  in  the  absence  from  his  complaint  of 
any  averment  of  the  city's  authority  to  the 
defendant  to  construct  the  trench,  and  the 
presence  of  an  averment  that  the  act  was 
unlawfully  done,  the  complaint  was  suffi- 
cient to  put  the  defendant  to  its  answer  of 
authority.  The  complaint  alleges  that  the 
defendant  is  a  corporation  organized  and 
doing  business  under  and  by  virtue  of  the 
laws  of  the  state  of  Indiana ;  that  New  York 
street  is  a  public  street  of  the  city  of  Indian- 
apolis; that  the  plaintiff  is  the  owner  of 
an  abutting  lot  and  the  owner  of  the  fee 
in  New  York  street  from  his  lot  line  to  the 
center  of  the  street,  subject  to  the  public 
easement:  that  the  defendant,  without 
license  from  the  plaintiff,  and  without  hav- 
ing taken  any  proceeding  to  condemn  any 
portion  of  the  ground  covered  by  the  street, 
or  to  assess  plaintiffs  damages,  did  on  July 
12,  1898,  by  its  officers  and  agents,  wrong- 
fully dig  a  trench,  etc.,  upon  the  sidewalk 
extending  along  and  abutting  on  plaintiff's 
lot,  and  is  now  engaged  in  cementing  the 
same  and  placing  pipes  therein,  and  threat- 
ens that  as  soon  as  the  trench  is  completed 
it  will  put  in  wires  and  use  the  same  per- 
manently as  a  conduit  for  telephone  wires. 
These  averments  show  that  the  defendant 
is  a  quasi  public  corporation  doing  a  tele- 
phone business,  with  power  of  condemna- 
tion, and  is  engaged  in  constructing  a  con- 
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diiit  for  the  permanent  maintenance  of  tele- 
phone wires  in  the  streets  of  Indianapolis 
and  upon  the  sidewalks  of  the  plaintiff. 
They  also  show  that  the  plaintifif  is  the 
servient  owner  of  the  sidewalk,  and  that 
the  city,  the  dominant  owner,  may  do,  or 
authorize  the  defendant  corporation  to  do, 
the  very  things  complained  of,  without  con- 
demnation or  consent  of  the  plaintiff.  All 
reasonable  presumptions  must  be  indulged 
in  favor  of  the  right  action  of  the  defend- 
ant, as  well  as  against  the  pleader.  As  was 
said  in  this  court  in  Brashear  v.  Madison, 
142  Ind.  685,  33  L.  R.  A.  474,  36  N.  E.  252, 
42  N.  E.  349 :  "Under  our  Ck)de  the  burden 
rests  upon  the  pleader  to  state  in  plain  and 
concise  manner  the  facts  requiring  the  re- 
lief demanded,  and,  to  be  excused  from  this 
duty,  he  must  allege  that  such  facts  are 
beyond  his  reach,  and  not  within  his  knowl- 
edge. It  is  a  familiar  rule  that  pleadings 
are  to  be  construed  most  strongly  against 
the  pleader,  and  that,  if  alleged  conduct  is 
reasonably  susceptible  of  honest  and  lawful 
construction,  that  construction  shall  be 
given  it."  It  is  asserted  that  the  word  "un- 
lawfully" dig,  etc.,  is  sufficient  to  negative 
municipal  authority.  This  question  is  ruled 
by  Palmer  v.  Logansport  d  R.  C.  Oravel 
Road  Co.  108  Ind.  137,  8  N.  E.  906.  In  the 
case  referred  to,  Palmer,  being  the  fee 
owner  of  a  part  of  a  public  highway,  sued 
to  enjoin  the  defendant,  a  gravel-roaid  com- 
pany, from  entering  upon  and  taking  pos- 
session of  the  highway,  and  from  erecting 
thereon  toll-gates,  etc.  It  is  alleged  in  the 
complaint  that  the  act  of  taking  possession 
of  the  highway  and-  erecting  tollgates  there- 
on "was  without  authority  of  law  and  un- 
lawful." This  court  sfi^s  on  page  142,  108 
Ind.,  and  page  908,  8  N.  E.:  "This,  it  will 
be  observed,  is  not  the  statement    of    any 


fact,  but  is  merely  the  pleader's  conclusion 
from  facts  which  are  not  stated  and  are  not 
apparent.  .  .  .  Where,  therefore,  as 
here,  it  appears  or  is  shown  that  a  gravel - 
road  corporation  has  entered  upon  and  taken 
possession  of  a  public  highway,  it  will  be 
presumed,  in  the  absence  of  any  averment 
to  the  contrary,  that  such  possession  is  with 
the  consent  of  the  proper  county  board,  and 
is  therefore  authorized  by  law.  If  it  were 
the  fact  that  appellee's  entry  upon  and  pos- 
session of  the  .  .  .  [highway]  were  with- 
out the  consent  of  the  board  of  commissioners 
.  .  .  the  fact  should  have  been  averred  by 
the  appellant;  and  the  conclusion  would  have 
followed,  without  any  averment,  that  such 
entry  and  possession  were  unauthorized  by 
law  or  unlawful.  The  Civil  Code  requires 
— and  our  decisions  enforce  the  rule — ^that 
the  facts  must  be  pleaded,  and  not  legal  con- 
clusions." 

In  this  case,  if  the  defendant's  entry  upon 
the  sidewalk  was  by  authority  of  the  city, 
it  was  lawful,  irrespective  of  the  consent 
of  the  plaintiff.  The  plaintiff's  right  to  ob- 
ject, therefore,  was  qualified,  and  not  abso- 
lute; and,  to  exhibit  a  good  cause  for  in- 
junction, it  was  incuml^nt  upon  him  to 
show  that  the  qualifying  right  had  not  been 
exercised.  We  rec(^nize  and  still  adhere  to 
the  rule  laid  down  in  Cleveland,  C.  0,  d  8t. 
L.  R.  Co.  V.  Berry,  152  Ind.  607,  46  L.  R. 
A.  33,  53  N.  E.  415,  that  a  general  allega- 
tion that  an  act  causing  the  injury  com- 
plained of  was  "negligently"  or  "unlawful- 
ly" done  is  sufficient  to  withstand  a  de- 
murrer. The  reason  and  limits  of  the  rule 
are  there  clearly  and  satisfactorily  stated. 
But  the  Berry  C<Me  belongs  to  a  class  dear- 
ly distinguishable  from  the  case  at  bar. 

Judgment  affirmed. 
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8.  S.  SHAPARD  et  al.,  Doing  Business  as 
Shapard'g  Grocery  Company,  Appta., 

V, 

W.  M.  HYNES  et  al. 
(46  C.  C.  A.  271,  104  Fed.  449.) 

1.  One  cannot  be  made  liable  as  a 
partner  for  tortious  acts  of  his  former  co- 
partner on  the  ground  of  estoppel  because  of 
failure  to  give  notice  of  the  dissolution  of 
the  partnership. 

S.  The  lien  of  a  niortsase  on  ehattela 
dnly  recorded  as  required  by  the  law  of 
the  state  where  they  are  located  follows  the 
property  when  It  is  taken  into  another  state 
either  with  or  without  the  consent  of  the 
mortgagee,  and  is  not  destroyed  by  a  local 
statute  merely  prescribing  how  such  mort- 
gages shall  be  executed  and  recorded. 


8.  IVronfffnl  conxerMlon  Trill  be  ef- 
fected by  seizing  mortgaged  property  in 
possession  of  an  agent  of  the  mortgagee  to 
recover  a  debt  of  the  mortgagor,  and  pro- 
ceeding to  sell  enough  to  make  the  debt  aft- 
er notice  of  the  mortgagee's  rights  whether 
sufficient  remains  to  satisfy  the  mortgage  or 
not. 

(October  17,  1900.) 

APPEAL  by  defendants  from  a  judgment 
of  the  United  States  Court  of  Appeals 
for  the  Central  District  of  Indian  Territory 
in  favor  of  plaintiffs  in  an  action  to  recover 
for  the  alleged  wrongful  seizure  and  con- 
version of  certain  property  under  a  writ  of 
attachment.    Reversed. 

Statement  by  Thayer,  Circuit  Judge: 
This  is   a  suit  for  the  wrongful  seizure 


Note. — As  to  criminal  and  penal  liability  for 
act  of  partner,  see  Williams  v.  Hendricks 
(Ala.)  41  L.  R.  A.  G50,  and  note. 

As  to  effect  of  removal  of  mortgaged  chat- 
tels from  state,  see  Hornthall  v.  Burwell  (N. 
^2  L.  R.  A. 


C.)  13  L.  R.  A.  740,  and  note;  Fassett  v.  Wise 
(Cftl.)  36  L.  R.  A.  505 ;  and  Ord  Nat.  Bank  v. 
Massey  (Kan.)  17  L.  R.  A.  127,  and  note,  as  to 
extraterritorial   force  of  chattel -mortgage  rec- 
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and  converaion  of  certain  chattels  under  a 
writ  of  attachment.  William  M.  Hjnes,  his 
wife,  Philomana  Hynes,  and  Clara  Smith, 
as  executrix  of  Samuel  H.  Smith,  deceased, 
the  defendants  in  error,  were  the  plaintiffs 
in  the  lower  court,  while  the  plaintiffs  in 
error,  S.  S.  Shapard,  C.  G.  Moore,  and  F. 
W.  Phelps  (the  latter  being  the  officer  by 
whom  the  attachment  writ  was  levied),  were 
the  defendants.  The  writ  of  attachment 
under  which  the  chattels  were  seized  was 
issued  at  the  instance  of  the  Shapard  Gro- 
cery Company,  a  firm  said  to  have  been  com- 
posed at  the  time  of  S.  S.  Shapard  and  C.  G. 
Moore,  and  it  ran  against  J.  E.  Cottraux, 
from  whose  possession  the  property  in  con- 
troversy was  taken.  The  plaintiffs  below 
claimed  to  be  the  absolute  owners  of  the 
chattels,  under  a  bill  of  sale  absolute  on  its 
face,  that  was  executed  at  San  Antonio, 
Texas,  on  January  4,  1894,  by  Philomana 
Cottraux  and  Joe  Cottraux,  her  husband, 
who  appear  to  have  been,  respectively, 
the  mother  and  the  father  of  J.  E.  Cottraux, 
who  was  in  possession  of  the  chattels  at  the 
time  they  were  seized.  J.  E.  Cottraux 
claimed  to  have  the  chattels  in  his  posses- 
sion at  the  time  of  the  seizure  as  lessee  of 
the  plaintiffs.  The  property  consisted  of  a 
marble  soda  fountain,  marble-top  tables,  ice- 
cream freezers,  show  cases,  and  the  general 
outfit  of  a  confectionery  establishment.  It 
had  been  moved  from  Texas  into  the  Indian 
territory  about  eighteen  months  before  the 
seizure,  and  in  the  meantime  had  been  in 
use  by  J.  E.  Cottraux,  or  by  his  father,  Joe 
Cottraux,  at  South  McAlester,  in  the  Indian 
territory,  where  the  seizure  took  place. 
When  the  attachment  writ  was  levied  the 
property  was  loaded  in  a  car  for  the  purpose 
of  transporting  it  to  some  point  in  Texas, 
and  it  was  taken  from  the  car,  and  a  portion 
of  it  was  subsequently  sold.  Shortly  after 
the  seizure,  and  prior  to  the  sale,  J.  E. 
Cottraux  served  a  written  notice  on  S.  S. 
Shapard,  one  of  the  attaching  creditors,  that 
the  property  belonged  to  the  plaintiffs,  and 
that  they  were  entitled  to  its  immediate 
possession.  This  notice,  however,  was  dis- 
regarded, and  a  part  of  the  property  was 
sold  to  satisfy  the  claim  of  the  attaching 
creditors.  After  the  sale  the  attaching 
creditors  offered  to  return  to  J.  E.  Cot- 
traux, as  agent  of  J.  P.  Cottraux 
(probably  meaning  his  father,  Joe  Cot- 
traux), such  of  the  property  as  remained 
unsold.  This  offer  was  declined.  The  trial 
resulted  in  a  verdict  and  judgment 
for  the  plaintiffs  below  in  the  sum 
of  $520.  This  judgment  was  affirmed  by  the 
court  of  appeals  in  the  Indian  territory,  and 
the  case  has  been  brought  hither  for  re- 
view. 

Argued  before  Caldwell,  Sanborn,  and 
Thayer,  Circuit  Judges. 

Messrs.  S.  A.  Wilkinson  and  Wallace 
Wilkinson,  for  appellants: 

The  continued  possession  of  the  Cottraux 
was  a  badge  of  fraud,  and  the  burden  was 
on  plaintiffs  to  remove  this  presumption. 

Wait,  Fraud.  Conv.  §  248;  Cook  v.  Roch- 
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ford  (Cal.)  12  Pac.  568;  Valley  DisHUing 
Co.  V.  Atkins,  50  Ark.  28d,  7  S.  W.  137; 
Stiw  V.  Chaytor,  55  Ark.  116,  17  S.  W.  707 ; 
Warner  v.  Norton,  20  How.  448,  15  L.  ed. 
950;  Jaggard,  Torts,  p.  713. 

If  defendant  is  in  doubt  as  to  plaintiff's 
title  he  may  wait  what  a  jury  would  con- 
sider a  reasonable  time  to  clear  up  the  doubt. 

Jaggard,  Torts,  p.  728;  Zachary  v.  Pace, 
9  Ark.  212,  47  Am.  Dec.  744. 

If  the  holder  of  the  property  has  recent- 
ly come  from  an  adjoining  state  there  may 
be  a  mortgage  upon  the  property  in  that 
state ;  and  a  purchaser  or  creditor  must  exer- 
cise his  diligence  by  inquiring  there  whether 
the  property  is  encumbered  or  not. 

Jones,  Chatt.  Mortg.  2d  ed.  §  260. 

The  wilful  tort  of  one  partner  is  not  im- 
putable to  the  firm. 

Lindley,  Partn.  ••  46,  213,  Textbook  Series 
•150;  17  Am.  &  Eng.  Enc.  Law,  p.  1067; 
Taylor  v.  Jones,  42  N.  H.  25;  Durant  v. 
Rogers,  71  111.  121;  Rosenkram^  v.  Barker, 
115  111.  331,  3  N.  E.  93;  Jaggard,  Torts, 
p.  271;  Stokes  v.  Bumey,  3  Tex.  Civ.  App. 
219,  22  S.  W.  126;  Story,  Partn.  §  160; 
Blanks  v.  Halfin  (Tex.  Qv.  App.)  30  S.  W-. 
941;  Thompson  v.  First  Nat.  Bank,  111  U. 
S.  529,  28  L.  ed.  507,  4  Sup.  a.  Rep.  689; 
17  Am.  &  Eng.  Enc.  Law,  p.  822;  Herman, 
Estoppel,  p.  1228. 

The  doctrine  of  holding  out  only  applies 
in  favor  of  persons  who  have  dealt  with  a 
firm  on  the  faith  that  a  person  whom  they 
seek  to  make  liable  is  a  member  if  it. 

lindley,  Partn.  '47;  Bates,  Partn.  S 
102. 

Messrs.  Stnart,  I<ewis,  ft  Gordon,  for 
appellees : 

No  actual  sale  was  made  by  Moore  to 
Shapard.  A  contract  of  sale  was  entered 
into  between  the  two,  but  the  payment  was 
to  be  made  in  instalments,  and  there  is  no 
testimony  to  show  that  the  title  was  to  pass 
to  Shapard  before  full  payment  of  the  total 
amount  of  the  purchase  price. 

Tiedeman,  Sales,  p.  317,  §  210. 

If  it  should  be  conceded  that  it  was  the 
intention  of  Moore  to  make  an  absolute  sale 
of  his  interest  in  the  business,  yet  he  allowed 
Shapard  to  use  the  old  firm  name  for  the 
purpose  of  winding  up  the  business.  Under 
these  circumstances  Shapard  brought  suit 
on  the  account  against  Cottraux.  If  this 
were  a  firm  account  then,  when  Shapard 
filed  the  suit  in  the  name  of  the  Shapard 
Grocery  Company  and  alleged  that  this  com- 
pany was  composed  of  himself  and  C.  G. 
Moore,  he  did  no  more  than  he  had  been 
authorized  by  his  partner  to  do,  and  Moore 
is  now  estopped  from  denying  his  liabiliti^, 
especially  since  appellees,  by  reason  of  their 
belief  that  Moore  was  still  a  member  of  the 
firm  and  solvent,  allowed  a  portion  of  their 
property  to  be  carried  away,  relying  upon 
the  solvency  of  C.  G.  Moore. 

See  2  Pom.  Eq.  Jur,  §  806;  1  Bates,  Partn. 
§§  90-100,  102;  Lindley,  Partn.  2d  Am.  ed. 
pp.  40-46. 

The  removal  of  a  mortgagor  from  the 
town  or  county  in  which  he  resided  when  the 
mortgage  was  executed  and  where  it  was 
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duly  recorded,  and  the  taking  of  the  mort- 
paired  property  with  him,  do  not  invali- 
date the  record  of  the  mortgage,  or  necessi- 
tate the  recording  of  it  again  in  the  town  or 
county  to  which  he  has  removed. 

Jones,  Chatt.  .  Mortg.  4th  ed.  §  2G0; 
2  Cobbey,  Chatt.  Mortg.  S  576. 

Tliayer,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

One  of  the  issues  that  was  raised  on  the 
trial  below  was  whether  the  defendant  C.  G. 
Moore  was  a  partner  of  S.  S.  Shapard  at 
the  time  the  latter  directed  the  levy  of  the 
writ  of  attachment.  The  trial  court  dis- 
posed of  this  issue  as  a  matter  of  law,  in- 
structing the  jury,  in  substance,  that  Moore 
was  a  partner  of  Shapard  at  the  date  of  the 
levy  and  sale,  and  that,  being  such,  he  was 
liable  for  the  wrongful  act  of  Shapard  in 
directing  the  levy,  if  it  was  in  fact  wrong- 
ful, although  he  was  not  present,  and  neith- 
er directed  the  levy  to  be  made,  nor  author- 
ized the  subsequent  sale  of  the  attached 
property.  To  this  instruction  an  exception 
was  taken,  which  presents  one  of  the  prin- 
cipal questions  to  oe  considered. 

The  testimony  in  the  case  concerning  the 
existence  of  the  alleged  copartnership  was, 
in  substance,  as  follows:  Moore  lived  at 
Eufaula,  in  the  Indian  territory,  a  consider- 
able distance  from  South  McAlester.  About 
two  years  prior  to  January  1,  1897,  he 
form^  a  copartnership  with  Shapard  for 
the  purpose  of  carrying  on  the  grocery  busi- 
ness at  South  McAlester.  By  the  terms  of 
the  agreement,  Shapard  was  to  conduct  the 
business  in  the  name  of  the  Shapard  Gro- 
cery Company,  and  was  to  have  full  charge 
thereof,  but  Moore  was  to  furnish  the  cap- 
ital. Moore's  name  was  not  used  in  the 
business,  and,  as  he  testified,  he  was  not 
generally  known  as  being  a  member  of  the 
firm.  On  January  1,  1897,  Shapard  bought 
Moore's  interest  in  the  business,  agreeing 
to  pay  him  therefor  $1,800,  at  the  rate  of 
$125  per  month.  This  agreement,  it  seems, 
was  oral.  Four  monthly  payments  were 
made  in  pursuance  of  the  agreement,  but  no 
notice  of  a  dissolution  of  the  firm  was  pub- 
lished, and  it  was  understood  between  the 
partners  that  Shapard  should  run  the  busi- 
ness, as  before,  in  the  name  of  the  Shapard 
Grocery  Company.  Moore  had  no  knowl- 
edge of  the  levy  of  the  writ  of  attachment 
on  the  property  of  the  plaintiffs,  which  was 
made,  as  it  seems,  in  the  month  of  April, 
1897,  and  neither  derived  a  benefit  from  the 
levy,  nor  took  part  in  any  of  the  proceedings 
which  culminated  in  a  sale  of  the  at- 
tached property.  His  first  knowledge  that 
an  attachment  writ  had  been  issu^  and 
levied  was  acquired  from  Shapard  after  the 
present  action  was  instituted,  when  he  was 
advised  by  Shapard  that  the  suit  would  not 
trouble  him  in  any  way.  In  June,  1897, 
Shapard  sold  a  half  interest  in  the  business 
of  the  Shapard  Grocery  Company  to  one 
Ambrose,  doing  so  with  Moore's  consent. 
Ambrose,  it  seems,  paid  $500  on  account  of 
his  purchase,  but  failed  to  pay  the  residue 
of  the  purchase  price.  Later  in  the  season, 
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on  or  about  September  1,  1897,  Shapard 
having  failed  in  business,  and  being  unable 
to  complete  his  monthly  payments,  Moore 
was  compelled  to  take  possession  of  the  stock 
of  goods  then  belonging  to  the  Shapard 
Grocery  Company,  and  he  did  so  with 
Shapard *s  consent.  At  that  time  the  gro- 
cery company  was  involved  in  debt,  and 
Moore  was  compelled  to  pay,  or  at  least  did 
pay,  $2,000  to  satisfy  claims  against  the 
grocery  company.  Notwithstanding  the 
testimony  aforesaid,  which  seems  to  have 
an  obvious  tendency  to  show  that  Moore  was 
not  a  partner  of  Shapard  at  the  time  of  the 
alleged  wrongful  seizure  and  sale  of  the 
property  in  controversy,  and  that  he  was  iu 
no  sense  responsible  for  the  wilful  trespass 
of  Shapard,  the  learned  judge  of  the  trial 
court  seems  to  have  entertained  the  view 
that  Moore  must  be  held  responsible  for  the 
wrongful  acts  of  Shapard,  by  the  operation 
of  the  doctrine  of  estoppel.  In  the  instruc- 
tions given,  the  attention  of  the  jury  was 
directSl  to  evidence  which  showed  that  the 
parties  had  once  been  partners;  that  some 
people  knew  that  Moore  was  a  member  of 
the  firm;  that  the  firm  was  afterwarda 
secretly  dissolved,  without  letting  the  public 
know  the  fact ;  that  the  business  was  there- 
after conducted  in  the  old  firm  name;  and 
in  view  of  these  facts  the  jury  were  told 
that  Moore  must  be  regarded  as  a  partner 
of  Shapard,  and  liable  for  all  of  his  tortious 
acts  in  conducting  the  firm  business.  Ob- 
viously, therefore,  the  trial  court  held  Moore 
responsible  for  the  conduct  of  Shapard,  by 
the  operation  of  the  principle  of  estoppel, 
without  any  reference  to  their  actual  rela- 
tions inter  sese.  We  are  of  opinion  that 
this  view  was  erroneous,  because  the  object 
of  the  suit  was  not  to  charge  Moore  with  a 
contractual  liability  to  someone  with  whom 
the  firm  had  formerly  dealt,  but  to  make 
him  respond  for  a  wilful  tort  said  to  have 
been  committed  by  Shapard.  In  such  an 
action  it  was  necessary  for  the  plaintiffs  to 
show  that  the  relation  of  partners  actually 
existed  between  them,  and  that  the  wrongful 
act  was  either  done  with  the  knowledge  and 
approval  of  Moore,  or  that  it  was  done  for 
his  benefit  and  in  his  behalf,  and  that  he 
subsequently  ratified  it,  or  that  it  was  plain- 
ly committed  for  the  benefit  of  the  firm,  in 
the  usual  and  ordinary  prosecution  of  that 
part  of  the  firm's  business  which  Shapard 
was  accustomed  to  transact.  Addison,  Torts, 
6th  ed.  §  82;  Lindley,  Partn.  2d  Am.  ed.  p. 
150;  Jaggard,  Torts,  pp.  271-  293;  Webb's 
Pollock,  Torts,  p.  114,  and  cases  cited.  In 
view  of  the  nature  of  the  action,  the  trial 
court  erred  in  forcing  Moore  into  the  posi- 
tion of  a  partner,  by  erecting  an  estoppel, 
and  then  holding  him  accountable  for  the 
acts  of  Shapard,  as  if  the  relation  of  partners 
actually  existed.  The  jury  should  have 
been  left  to  determine  from  the  evidence, 
under  appropriate  instructions,  if  Moore 
and  Shapard  were  partners  in  fact ;  and  they 
should  also  have  been  instructed  as  to  the 
circumstances  which  would  render  the  form- 
er responsible  for    the  wilful  torts  of    the 
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latter,  provided  the  jury  found  that  a  part- 
nership actually  existed. 

A  controversy  arose  at  the  trial  as  to 
whether  the  bill  of  sale  under  which  the 
plaintiffs  derived  title,  which  \^as  executed 
at  San  Antonio,  Texas,  on  January  4,  1894, 
was  a  bill  of  sale,  as  it  purported  to  be,  or 
in  reality  a  mortgage  given  to  secure  a  loan 
for  the  sum  of  $800,  which  was  the  consid- 
eration expressed  in  the  bill  of  sale.  There 
was  some  evidence  to  the  latter  effect  con- 
tained in  an  affidavit  for  a  continuance 
which  the  trial  court  permitted  to  be  read. 
The  plaintiffs  contended  that  the  instrument 
was  what  it  purported  to  be,  to  wit,  an  ab- 
solute bill  of  sale.  In  view  of  this  contro- 
versy the  trial  court  instructed  the  jury,  in 
substance,  that  even  if  the  plaintiffs  did  own 
the  property  by  virtue  of  a  mortgage  recorded 
in  Texas  (and  the  bill  of  sale  in  question  was 
there  recorded),  the  plaintiffs  might  nev- 
ert^ele^  recover,  if  the  defendants  had  ac- 
tual notice  of  the  record  of  the  mortgage 
when  they  levied  upon  and  sold  the  property. 
The  defendants  below  reserved  an  exception 
to  this  part  of  the  charge,  and  they  assign 
two  reasons  why  it  was  erroneous.  First, 
they  say,  in  substance,  that  the  attached 
chattels  "were  not  recently  brought  from  an- 
other state/'  but  had  been  in  the  Indian  ter- 
ritory for  about  eighteen  months  prior  to 
the  levy,  and  were  liable  to  be  attached  for 
the  debts  of  Cottraux ;  second,  that  the  plain- 
tiffs, if  mortgagees,  could  not  follow  the 
property  into  another  state,  and  sue  a  credi- 
tor of  one  who  had  the  mortgaged  property 
in  his  possession  for  attaching  and  selling  it 
"without  first  showing  that  there  was  not 
sufficient  property  left  to  satisfy  their  debt." 

There  has  been  much  discussion  concern- 
ing the  effect  of  the  removal  of  mortgaged 
goods  and  chattels  from  the  state  where  the 
mortgage  was  made  and  recorded,  to  another 
state.  The  general  consensus  of  judicial 
opinion  seems  to  be  that  when  personal  prop- 
erty, which  at  the  time  is  situated  in  a  given 
state,  is  there  mortgaged  by  the  owner,  and 
the  mortgage  is  duly  executed  and  recorded 
in  the  mode  required  by  the  local  law,  so  as 
to  create  a  valid  lien,  the  lien  remains  good 
and  effectual,  although  the  property  is  re- 
moved to  another  state,  either  with  or  with- 
out the  consent  of  the  mortgagee,  and  al- 
though the  mortgage  is  not  re-recorded  in 
the  state  to  which  the  removal  is  made.  The 
mortgage  lien  is  given  effect,  however,  in  the 
state  to  which  the  property  is  removed,  solely 
by  virtue  of  the  doctrine  of  comity.  Hence 
a  state  may  by  appropriate  legislation  de- 
cline to  observe  the  rule  of  comity,  and  may 
require  all  mortgages  affecting  personal 
property  which  is  situated  therein  or  brought 
therein  to  be  there  recorded,  as  a  condition 
precedent  to  the  recognition  of  their  validity 
in  that  state.  But  the  statutes  of  a  state 
which  prescribe  how  mortgages  on  personal 
property  shall  be  executed  and  recorded  are 
generally,  if  not  universally,  regarded  as 
speaking  with  respect  to  mortgages  made 
within  the  state  upon  property  there  situ- 
ated, and  as  having  no  reference  to  person- 
al tv  brought  within  the  state  which  is  at  the 
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time  encumbered  with  a  valid  lien  created 
elsewhere.  These  propositions  are  fully  sus- 
tained by  the  follo^ving  authorities:  Hom- 
ttvall  v.  Burwelly  109  N.  C.  10,  13  L.  R.  A. 
740,  13  S.  E.  721;  Smith  v.  McLean,  24  Iowa, 
322,  328,  329;  Hundley  y,  Ha/rris,  48  Kan. 
600,  17  L.  R.  A.  703,  29  Pac.  1145;  Natumal 
Bank  of  Commerce  v.  MorriSf  114  Mo.  255, 

19  L.  R.  A.  403,  21  S.  W.  511;  Kanaga  v. 
Taylor,  7  Ohio  St  134,  70  Am.  Dec.  62 ;  Lang- 
worthy  V.  Little,  12  Gush.  109;  Whitney  v. 
Hcyuood,  6  Gush.  82;  Ames  Iron  Works  v. 
Warren,  70  Ind.  512,  40  Am.  Rep.  258;  Fi-urt 
V.  Howell,  02  Mo.  524,  526;  Cool  v.  Roche, 

20  Neb.  550,  55C,  31  N.  W.  307;  Keenan  v. 
atimson,  32  Minn.  377,  20  N.  W.  304;  Offutt 
v.  Flogg,  10  N.  H.  46;  Lathe  v.  Schojf,  60  X. 
H.  34;  Barrows  v.  Turner,  50  Me.  127;  Hall 
V.  Pillovc,  31  Ark.  32;  Mumford  v.  Canty,  50 
111.  370,  99  Am.  Dec.  625;  Ballard  v.  Winter, 
39  Conn.  179;  Jones,  Chatt  Mortg.  4th  ed.  S 
260. 

.So  far  as  our  research  has  extended,  Mich- 
igan is  the  only  state  which  declines  to  rec- 
ognize the  validity  of  a  mortgage  lien  upon 
personal  property  brought  within  its  borders 
that  was  created  elsewhere,  and  which  main- 
tains the  superiority  of  an  attachment  lien 
acquired  in  a  suit  commenced  in  that  state 
against  the  mortgagor,  who  has  the  property 
in  his  possession.  Corhctt  v.  Little fieCi,  84 
Mieh.  30, 11  L.  R.  A.  95,  47  N.  W.  581 ;  Boyd- 
8on  V.  Goodrich,  49  Mich.  66,  12  N.  W.  913. 
The  decision  in  Green  v.  Van  Buskirk,  7 
Wall.  139,  150,  19  L.  ed.  109,  is  not  in  con- 
fiict  with  the  doctrines  stated  above,  since 
the  mortgaged  property  that  was  involved  in 
that  case  was  located  iH  Illinois  at  the  date 
of  the  mortgage,  which  was  executed  in  New 
York,  and  the  court  was  unable  to  give  to  the 
legal  fiction  that  the  domicil  of  the  owner 
draws  to  it  all  of  his  personal  property  such 
force  and  effect  as  to  remove' the  property  in 
controversy  from  the  operation  of  the  laws 
of  the  state  of  Illinois,  and  subject  it  to  the 
operation  of  the  laws  of  New  York.  Sec- 
tions 4742  and  4743  of  Mansfield's  Digest  of 
the  Laws  of  Arkansas  (Ind.  Terr.  Anno. 
Stut.  1899,  SS  3063,  3054),  relative  to  the  ex- 
ecution and  recording  of  mortgages,  which 
were  in  force  in  the  Indian  territory  t^ntil 
modified,  as  to  the  place  where  mortgages  of 
personal  property  shall  be  recorded,  by  the 
act  of  Congress  approved  February  3,  1807 
(29  Stat,  at  L.  510,  chap.  136).  have  refer- 
ence only  to  mortgages  made  in  that  terri- 
tory upon  property  there  located  {Bank  of 
United  States  v.  Lee,  13  Pet.  107,  120,  10  L. 
ed.  81)  ;  and,  within  the  doctrine  above 
stated  they  cannot  be  given  effect  to  destroy 
the  lien  of  the  instrument  under  which  the 
plaintiffs  claim  title  to  the  property  in  con- 
troversy, that  was  executed  and  recorded  in 
Texas,  where  the  property  was  at  the  time 
located,  and  where  both  the  mortgagors  and 
the  mortgagees  at  that  time  resided.  Even 
if  that  instrument  was  intended  as  a  mort- 
gage, and  not  as  an  absolute  bill  of  sale,  the 
lien  thereby  created  followed  the  property 
into  the  Indian  territory,  and  was  rightly 
given  effect  by  comity,  and  should  have  been 
given  effect  even  if  the  attaching  creditors 
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-did  not  have  actual  notice  of  the  existence 
and  record  of  the  instrument  at  the  date  of 
the  levy,  since  no  efifort  was  made  in  the  l^rial 
<x)urt  to  impeach  the  instrument  for  fraud, 
or  to  question  the  consideration  upon  which 
it  wsLB  founded. 

As  respects  the  second  contention  stated 
-above, — that  the  defendants  below,  if  the 
plaintiffs  were  merely  mortgagees,  were  not 
guilty  of  a  tortious  act,  or,  in  other  words, 
-of  a  conversion,  in  levying  on  the  property  in 
controversy,  unless  after  the  levy  and  sale 
there  was  not  enough  of  the  mortgaged  prop- 
erty left  to  satisfy  the  mortgagees'  debt, — 
this  may  be  said:  Some  courts  have  held 
that  a  levy  made  upon  mortgaged  personal 
property  in  the  possession  of  the  mortgagor 
under  a  writ  of  attachment  or  execution 
•against  him  does  not  amount  to  a  conversion, 
because  a  sale,  if  made,  under  the  writ,  only 
conveys  the  mortgagor's  right  of  possession 
and  his  equity  of  redemption,  and  does  not 
'destroy  the  mortgagee's  interest.  Manning 
v.  Monaphan,  28  N.  Y*.  585.  Other  courts, 
"however,  maintain  the  contrary  view,  hold- 
ing that  a  seizure  of  mortgaged  personal 
property  against  the  protest  of  the  mortga- 
$:ee  amounts  to  a  conversion.  McConeghy  v. 
McCaw,  31  Ala.  447 ;  Friabee  v.  LanguDorthy, 
11  Wis.  375:  T<Mmahill  v.  Tuttle,  3  Mich. 
104,  61  Am.  Dec.  480.  And  this  is  said  by 
Mr.  Jones,  in  his  treatise  on  Chattel  Mort- 
-gages,  to  be  the  better  rule,  especially  where 
the  officer  assumes  to  sell  the  entire  interest 
when  be  has  notice  of  the  mortgage.  Jones, 
Chat.  Mortg.  S  601,  and  note  thereto. 

In  the  case  in  hand  the  evidence  shows 
that  the  mortgaged  property,  when  seized, 
was  not  in  the  custody  of  the  mortgagors, 
but  was  in  the  actual  possession  of  J.  E.  Cot- 
traux,  who  claimed  to  hold  it  as  a  lessee  of 
i>he  plaintiffs.  The  present  record  does  not 
«how  with  certainty  that  the  writ  of  attach- 
ment under  which  the  property  was  seized 
Tan  against  either  of  the  mortgagors,  but 


rather  indicates  that  it  ran  against  the  son 
of  the  mortgagors,  to  wit,  J.  E.  Cottraux. 
The  plaintiffs  also  at  the  time  of  the  levy 
would  seem  to  have  been  entitled  to  the  im- 
mediate possession  of  the  property  in  con- 
troversy, even  if  they  were  merely  mortga- 
gees. Moreover,  the  attaching  creditors 
were  notified  before  the  sale  that  the  plain- 
tiffs were  the  owners  of  the  property,  and 
they  disregarded  the  notice  altogether,  by 
assuming  to  sell  it«  or  so  much  thereof  as 
was  necessary  to  satisfy  their  claim,  as  the 
absolute  property  of  their  debtor,  and  there- 
after appropriated  the  proceeds  of  the  sale. 
After  the  sale  the  offer  that  th^  appear  to 
have  made  to  restore  the  residue  of  the  prop- 
erty which  remained  unsold  was  an  offer  to 
restore  it,  not  to  the  plaintiffs,  but  to  J.  E. 
Cottraux,  as  the  agent  of  one  of  the  mortga- 
gors. Under  these  circumstances,  we  are  of 
opinion  that  the  acts  of  the  attaching  credi- 
tors amounted  to  a  conversion  of  the  prop- 
erty, and  entitled  the  plaintiffs  to  recover 
the  fair  market  value  of  all  the  property 
that  was  described  in  the  bill  of  sale,  even  if 
the  jury  believed  that  instrument  to  be 
merely  a  mortgage.  The  result  is  that  we 
find  no  error  in  the  instruction  of  the  trial 
court  last  considered  of  which  the  defend- 
ants below  are  entitled  to  complain. 

Some  other  questions  are  discussed  in  the 
briefs,  which  have  been  considered,  but  they 
do  not  require  special  notice.  As  the  trial 
court  erred  in  that  part  of  its  charge  here- 
tofore considered,  which  declared,  as  a  mat^ 
ter  of  law,  that  Moore  was  a  partner  of 
Shapard,  and  was  responsible  for  his  acts  if 
they  were  tortious,  the  judgment  of  the 
United  States  Court  of  Appeals  in  the  In- 
dian Territory  and  the  judgment  of  the 
United  Slates  Court  for  the  Central  Distnct 
of  the  hidian  Territory  must  he  reversedp 
and  the  case  remanded  for  a  new  trial. 

It  is  so  ordered. 


KANSAS  SUPREME  COURT. 


STATE  of  Kansas 

V. 

Horace  L.  WILSON,  Appt. 
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^1.     It   In   no   defenne   to   a   prosecution 

under  chapter  68  of  the  Laws  of  1870  (Gen. 
Stat.  1897,  chap.  100,  H  302,  393 ;  Gen.  Stat. 
1899,  SI  2302.  2303)  to  prove  that  the  per- 
son charged  with  unlawfully  practising  medi- 
cine in  violation  of  its  provisions  has  been, 
since  the  passage  of  such  act,  continuously 
engaged  in  the  practice  of  medicine  for  a  per- 
iod of  ten  years  or  more  in  another  state. 

•Ileadnotes  by  Ellis,  J. 

Note. — For  constitutional  right  to  practise 
oiedlclne,  see  cases  in  note  to  Louisville  Safety 
Vault  &  T.  Co,  V.  Loui8\ille  &  N.  R.  Co.  (Ky.) 
14  L.  R.  A.  on  page  681 ;  also  State  ew  rel.  Bur- 
roughs V.  Webster  (Ind.)  41  L.  R.  A.  212. 
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2.  lu  aiacli  a  case  It  devoWes  upon  the 
defendant  to  produce  e-rldence  tending 
to  show  that  he  has  attended  two  full  courses 
of  Instruction  and  graduated  In  some  medical 
college  in  this  or  some  foreign  country,  or  a 
certlflcato  of  qnallflcations  from  some  state 
or  county  medical  society,  as  such  evidence  i» 
not  accessible  to  the  state,  and  is  peculiarly 
within  defendant's  knowledge  and  under  his 
control. 

3.  lu  a  criminal  case  an  Instruction 
which  is  tantamount  to  a  direction  to  return 
a  verdict  of  guilty  against  the  defendant  iP 
erroneous. 

(Johnston,  J.,  dissents.) 

(March   9,    1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Ellis  County  con- 
victing him  of  practising  medicine  contrary 
to  the  provisions  of  the  statute.     Reversed. 
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Statement  by  Ellis,  J. : 

This  case  was  here  last  year  upon  ques> 
tions  reserved  by  the  state  upon  an  order  of 
the  district  court  sustaining  a  motion  to 
quash  the  information.  At  that  time,  the 
information  being  held  to  be  sufficient,  the 
judgment  of  the  court  below  was  reversed, 
and  the  case  remanded  for  further  proceed- 
ings. State  V.  Wilson,  61  Kan.  791,  60  Pac. 
1054.  After  the  mandate  from  this  oourt 
was  filed  in  the  court  below,  the  county  at- 
torney amended  the  information  by  adding 
two  additional  counts  thereto,  and  after- 
wards, and  in  the  month  of  September  fol- 
lowing, a  trial  was  had  to  a  jury,  which 
found  the  defendant  gruilty  upon  three  counts 
of  the  information.  A  motion  for  a  new 
trial  was  overruled,  and  excepted  to  by  the 
defendant;  and  he  brings  the  case  here  for 
review,  assigning  numerous  alleged  errors, 
which,  so  far  as  they  are  regarded  as  impor- 
tant, are  stated  in  the  opinion. 

Mr.  David  Ratbbone  for  appellant. 
Messrs.  A.  A.  Godard,  Attorney  General, 
James  T.  Nolan,  and  A.   D.   Gilkeson, 

for  appellee: 

Neither  practice  outside  of  the  state  of 
Kansas  for  any  period  since  1870,  nor  certifi- 
cate of  qualification  from  state  or  county 
medical  societies  outside  of  the  state,  will 
avail  the  defendant  as  a  defense. 

State  V.  Wilson,  61  Kan.  791,  60  Pac.  1054. 

Requiring  the  state  to  prove  that  he  did 
not  have  a  diploma,  or  had  not  graduated 
from  some  respectable  school  of  medicine, 
either  of  this  or  of  some  foreign  country, 
would  be  requiring  of  it  the  impossible  or 
the  negative  of  the  proposition,  which  is  not 
required  in  cases  like  the  one  at  bar. 

People  V.  Safford,  5  Denio,  112;  State  v. 
Hirsch,  45  Mo.  429;  State  v.  Crow,  53  Kan. 
603,  37  Pac.  170. 

The  burden  of  proof  of  a  fact  that  is 
peculiarly  within  the  knowledge  of  the  ac- 
cused is  on  him,  as  he  has  better  means  of 
proving  the  contrary.  The  matter  is  pe- 
culiarly within  his  own  knowledge,  and  to 
require  the  state  to  prove  the  lack  of  a  li- 
cense is  to  require  proof  of  a  negative  alle- 
gation. 

Underbill,  Grim.  Ev.  5  24;  State  v.  Crow, 
53  Kan.  662,  37  Pac.  170. 

Ellis,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  was  prosecuted  in  the  court 
below  under  chapter  68  of  the  Laws  of  1870 
(Gen.  Stat.  1807,  chap.  100,  §§  392,  393; 
Gen.  Stat.  1899,  S§  2302.  2303 ),  entitled  "An 
Act  to  Protect  the  People  from  Empiricism, 
and  to  Elevate  the  Standing  of  the  Medical 
Profession."  Section  1  of  that  act  contains 
a  proviso  in  the  following  words:  "Provid- 
ed, that  in  all  cases,  where  any  person  has 
been  continuously  engaged  in  the  practice  of 
medicine  for  a  period  of  ten  years  or  more, 
he  shall  be  considered  to  have  complied  with 
the  provisions  of  this  act."  In  this  case  it 
was  the  contention  of  the  defendant  that  he 
had  been  practising  medicine  in  Nebraska 
for  more  than  ten  years  last  past,  but  he  did 
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not  pretend  that  in  this  stae  or  another  he 
had  ever  practised  medicine  previous  to  sev- 
enteen years  ago.     Upon  the  trial  he  offered 
to  read  in  evidence  the  depositions  of  two 
witnesses   to   prove  that  he  had   practised 
medicine  in  Nebraska  for  ten  years  previous 
to  1894.    An  objection  on  the  part  of  the 
state  to  the  evidence  thus  offered  was  sus- 
tained by  the  oourt.     The  defendant  except- 
ed, and  the  ruling  of  the  oourt  in  that  behalf 
is   assigned  as  error.     "A   person   of   good 
moral  diaracter,  who  had  practised  medicine 
continuously  for  ten  years  or  more  before 
the  taking  effect  of  the  aot,  is  deemed  to  be 
qualified  and  to  have  complied  with  its  pro- 
visions;   but   continuous    practice   for    ten 
years  in  violation  of  law,  after  the  act  was 
passed,  confers  no  right  or  authority  on  the 
practitioner."    State  v.  Wilson,  61  Kan.  791, 
60  Pac.  1054.     The  learned  counsel  for  the 
defendant  insists  that  the  above  quotation 
from  the  syllabus  of  this  case  when  here  be- 
fore, while  correct  as  an  abstract  statement 
of  the  law,  is  not  applicable  to  the  defend- 
ant, under  the  fact  sought  to  be  proved  in  hia 
behalf,  as  above  set  forth,  because,  he  says, 
his  client,  having  practised  without  the  state 
of  Kansas  during  a  period  of  ten  years,  can- 
not be  said  to  be  one  who  has  been  engaged 
"for  ten  years  in  violation  of  .law."    In  the 
absence  of  proof  to  the  contrary,  it  will  be 
presumed  that  the  laws  of  Nebraska  are  the 
same  as  our  own.     Besides,  it  is  known  of  all 
men    that    throughout  the  civilized   world 
schools,  colleges,  dispensaries,  hospitals,  and 
institutions     for    clinical     instruction     are 
maintained  at  public  and  private  expense  for 
the  education  of  those  men  and  women  to 
whom  are  committed  the  responsible  duty  of 
ministering  to  the  health  and  endeavoring 
to  prolong  the  life  of  human  beings.     All  or 
nearly  all  of  these  institutions  issue  certifi- 
cates or  diplomas    reciting    the  term  and 
course  of  study  which  has  been  pursued  by 
the    student    therein.     And    those    colleges 
whose  curriculum  includes  a  complete  course 
of  those  studies  which  are  regarded  as  requi- 
site for  a  physician  and  surgeon  to  pursue  do 
uniformly  issue  to  one  who  has  completed 
such  course,  and  exhibited  proficiency  there- 
in, a  diploma  reciting  such  facts,  and  evi- 
dencing that  by  reason  thereof  the  graduate 
has  been  made  a  doctor  of  medicine.     Now  in 
the  case  at  bar  the  defendant  does  not  claim 
to  have  attended  any  of  these  schools  of  spe- 
cial learning,  nor  does  he  claim  that  he  had 
devoted  any  time  to  the  study  of  any  of  the 
branches  of  this  learned  profession,  nor  does 
he  avow  that  in  Kansas  or  elsewhere  he  ever 
submitted  to  an  examination  before  a  board 
of    competent    members   of  the   profession 
which  he  se^s  to  follow.     Coming  to  Kan- 
sas for  the  first  time,  he,  in  effect,  announces- 
that  it  does  not  matter  that  he  has  not 
availed  himself  of  the  means  of  special  edu- 
cation which  were  afforded  him ;  it  is  enough 
that  he  has  practised  medicine  in  Nebraska 
for  more  than  ten  years^  and  during  that 
time  has  successfully  evaded  the  laws  of  that 
state  or  eluded  its  officers ;  and  now  he  aska 
that  a  preference  be  given  him  over  men  in 
this  state  who  have  been  heretofore  subject 
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to  our  laws.  We  can  see  no  reason  for  hold- 
ing that  the  statute  under  which  this  prose- 
cution is  conducted  is  not  applicable  to  this 
defendant.  We  think^  by  the  terms  of  the 
statute,  the  defendant's  caae  does  not  fall 
within  the  proviso  above  quoted;  and  cer- 
tainly the  purpose  of  the  statute  would  not 
be  carried  out,  and  the  evident  intent  of  the 
legislature  would  not  be  given  effect,  by  such 
a  decision.  It  follows  that  there  was  no  er- 
ror committed  by  the  court  below  in  striking 
out  the  parts  of  the  depositions  above  re- 
ferred to. 

Complaint  is  made  that  the  court  below 
erroneously  placed  the  burden  of  proof  upon 
the  defendant.  Tlie  statute  provides  that 
"it  shall  be  unlawful  for  any  person  .  .  . 
who  has  not  attended  two  full  courses  of  in- 
struction and  graduated  in  some  respectablo 
school  of  medicine,  either  of  the  United 
States  or  of  some  foreign  country,  or  who 
cannot  produce  a  certificate  of  qualification 
from  some  state  or  county  medical  society, 
.  .  .  to  practise  medicine  in  any  of  its  de- 
partments for  reward  or  compensation.'* 
Gen.  Stat.  1899,  §  2302.  Upon  the  trial  the 
prosecution  offered  evidence  tending  to  prove 
that  agreeably  to  the  rules  adopted  by  the 
state  board  of  health,  pursuant  to  §  5,  chap. 
76,  Gen.  Stat.  1897,  the  qualified  practising 
physicians  and  surgeons  of  each  county  in 
the  state  were  required  to  register,  and  that 
the  defendant  was  not,  at  the  time  the  infor- 
mation in  this  case  was  filed  against  him, 
nor  at  the  time  ot  the  trial,  r^stered  in  ac- 
cordance with  such  regulations,  although  he 
was  shown  to  have  had  actual  knowledge  of 
their  existence.  The  state  then  offered  testi- 
mony tending  to  prove  that  the  defendant, 
while  not  so  registered,  had  practised  medi- 
cine for  pay  in  said  Ellis  county,  and  rested. 
Thereupon  the  defendant  requested  the  court 
to  instruct  the  jury  to  bring  in  a  verdict  for 
the  defendant,  which  request  was  refused, 
and  thereafter  the  court  instructed  the  jury 
as  follows:  "The  statutes  of  Kansas  re- 
quire that,  before  any  person  can  legally 
practise  medicine  for  compensation  in  this 
state,  he  must  have  attended  two  full  courses 
of  instructions  and  graduated  in  some  re- 
spectable school  of  medicine,  either  of  the 
United  States  or  of  some  foreign  country,  or 
be  able  to  produce  a  certificate  of  his  quali- 
fication from  some  state  or  county  medical 
society.  The  burden  of  introducing  some 
evidence  tending  to  prove  such  qualification 
is  on  the  defendant."  Exceptions  were  tak- 
en to  the  refusal  of  the  court  to  instruct  the 
jury  to  return  a  verdict  of  acquittal,  and  to 
the  foregoing  instruction  given  by  the  court 
to  the  jury. 

As  to  the  refusal  of  the  court  to  instruct 
the  jui-y  to  return  a  verdict  of  not  guilty,  it 
may  be  assumed  that  such  an  instruction  is 
justifiable  where  there  is  an  entire  failure  of 
evidence  on  the  part  of  the  state  to  prove  the 
guilt  of  the  defendant.  Still  we  do  not  think 
the  court  erred  in  refusing  such  instruction. 
The  .state  had  offered  evidence  tending  to 
prove  that  the  defendant  was  engaged  in  fol- 
lowinjr  for  a  livelihood  the  profession  of  a 
physician  and  surgeon.  Presumably,  he 
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would  be  anxious  to  have  it  appear  to  the 
people  of  the  community  in  which  he  resided 
that  he  was  well  qualified  to  perform  the  du- 
ties and  fulfil  the  requirements  of  that  pro- 
fession. Without  such  belief  on  the  part  of 
the  people,  his  practice  would  be  greatly  re- 
stricted. He  and  they  were  bound  to  know 
that  the  laws  of  this  state  prescribed  certain 
conditions,  upon  compliance  with  which  he 
could  engage  in  that  business;  and  he,  at 
least,  is  shown  to  have  known  that  registra- 
tion as  a  physician  and  surgeon  was  required 
by  the  regulations  of  the  state  board  of 
health.  Under  these  circumstances,  the 
state  having  offered  the  evidence  above  cited, 
the  defendant  owed  it  to  himself  to  produce 
if  he  had  it,  evidence  tending  to  show  his 
qualification  to  practise.  We  think  that  the 
foregoing  evidence  offered  by  the  state, 
coupled  with  the  presumption  that  the  de- 
fendant would  spealc  and  offer  evidence,  if 
any  he  had,  in  his  own  behalf,  when  his  in- 
terest so  strongly  required  him  to  do  so,  con- 
stituted a  case  sufficient  for  the  considera- 
tion ol  the  jury,  and  evidence  sufficient  to 
sustain  a  verdict,  if  one  had  been  returned, 
against  the  defendant.  State  v.  McDuffie, 
107  N.  C.  885,  12  S.  E.  83. 

A  more  important  question  is  presented  by 
the  instruction  of  the  court,  which  substan- 
tially changes  the  burden  of  proof  in  this 
class  of  cases.  It  is  scarcely  necessary  to 
announce  that  ordinarily  the  burden  of  prov- 
ing the  guilt  of  the  defendant,  and  every  es- 
sential ingredient  thereof,  beyond  a  reasona- 
ble doubt,  is  upon  the  state,  and  the  accused 
stands  on  the  presumption  of  his  innocence 
until  a  complete  case  is  made  against  him, 
and  if  the  testimony  is  insufficient  on  any 
material  point  he  must  be  acquitted.  "These 
rules  are  merely  stated.  Neither  the  public 
nor  the  profession  is  interested  in  the  discus- 
sion of  questions  long  settled,  well  under- 
stood, and  generally  acquiesced  in."  The 
court  undoubtedly  regarded  this  case  as  ex- 
ceptional in  its  nature.  The  authorities  are 
not  free  from  conflict,  but  the  weight  there- 
of appears  to  preponderate  in  favor  of  the 
position  taken  by  the  trial  court  in  this  case. 
The  reason  for  the  rule  sought  to  be  laid 
down  by  those  courts  which  hold  that  the 
state  need  not  assume  the  burden  of  proving 
such  negatives  as  must  be  averred  under  the 
statute  above  quoted  is  found  in  its  neces- 
sity. We  have  not  been  able  to  find  a  defini- 
tion which  seems  altogether  satisfactory,  and 
may  not  be  able  to  give  one.  The  following 
rule  is  quoted  with  approval  by  many  courts 
in  criminal  as  well  as  civil  cases.  "Where 
the  meane  of  proving  the  negative  are  not 
within  the  power  of  the  party  alleging  it, 
but  all  the  proof  on  the  subject  is  within  the 
control  of  tlie  opposite  party,  who,  if  the 
negative  is  not  true,  can  disprove  it  at  once, 
then  the  law  presumes  the  truth  of  the  nega- 
tive averment  from  the  fact  that  such  oppo- 
site party  withholds,  or  does  not  produce,  the 
proof  that  is  within  his  hands,  if  it  exists, 
that  the  negative  is  not  true."  6  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  42,  note  1.  Witli- 
out  giving  unqualified  assent  to  that  rule,  we 
remark  that  a  failure  of  justice  would  usual- 
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ly  result  if  the  state  were  required  to  prove 
in  a  case  like  the  present  that  the  defendant 
had  not  attended  two  full  courses  of  instruc- 
tion and  graduated  at  some  respectable  med- 
ical college  in  this  or  some  foreign  country, 
or  that  he  could  not  produce  a  certificate 
from  some  state  or  county  medical  society; 
tor,  where  a  person  had  determined  to  en- 
gage in  the  unlawful  practice  of  medicine, 
he  would  naturally  seek  a  location  among 
strangers,  and  would  refrain  from  imparting 
facts  in  relation  to  his  past  history  which 
the  prosecution  would  be  unable  to  trace,  al- 
though he  might  be  an  empiric  and  ignora- 
mus as  well.  We  think  the  rule  ought  to  be 
that  where  the  state  denies  the  right  to  its 
citizens  generally  to  engage  in  a  particular 
trade  or  profession,  and  grants  such  right  to 
those  of  its  citizens  only  who  have  acquired 
•a  certain  degree  of  pi*oficiency  therein,  and 
prescribes  certain  documentary  proof  as  re- 
quisite to  show  that  a  particular  citizen  has 
such  right,  but  does  not  require  such  proof 
to  become  a  matter  of  record  in  any  public 
office  in  the  county  where  such  person  en- 
gages in  such  trade  or  profession,  upon  the 
trial  of  a  case  wherein  it  is  alleged  by  the 
state,  in  substance,  that  a  person  against 
whom  the  information  is  filed  has  not  com- 
plied with  the  laws  of  the  state,  and  is  fol- 
lowing such  trade  or  profession  in  violation 
thereof,  is  unqualiflied  therefor,  and  has  not 
and  oanikot  produce  such  evidence  as  he  is 
required  to  possess  of  his  qualifications  be- 
fore he  can  engage  therein, — ^because  of  the 
impracticability,  if  not  the  utter  impossibil- 
ity, of  the  state  being  able  to  prove  such  n^- 
ative  averment,  and  because,  also,  that  the 
defendant  can  readily  produce  the  required 
evidence,  as  well  as  because  his  interests 
would  prompt  him  to  do  so, — in  order  that 
justice  may  be  done,  the  defendant  should 
be  required  to  produce  such  evidence.  Dr. 
Bishop  lays  down  this  rule:  One  of  the 
leading  presumptions  in  our  law  is  that  what 
is  common  in  general  belongs  also  to  the  par- 
ticular. This  is  a  prima  facie  presumption, 
and  the  party  who  would  resist  its  force 
must  show  that  in  the  particular  instance 
the  fact  is  otherwise.  Commenting  upon 
this  rule,  the  learned  author  says:  From 
this  it  follows  that  if  the  law  forbids  the 
mass  of  the  community  to  sell  intoxicating 
liquor,  but  grants  license  to  some  particular 
individuals  to  sell  it,  then,  if  some  one  per- 
son is  indicted  for  making  an  unlicensed 
sale,  the  presumption  that  what  is  common 
in  general  belongs  likewise  to  the  particular 
stands  as  prima  facie  proof,  and  the  defend- 
ant, if  he  has  a  license,  must  show  it. 
This  conclusion  of  legal  reasonixig  is  aided  by 
the  further  consideration  that  since  the  aver- 
ment is  a  mere  negative  one,  and,  if  it  is  not 
true,  the  defendant  has  in  his  own  possession 
the  evidence  to  show  the  truth,  the  orderly 
and  convenient  administration  of  justice  is 
promoted,  while  no  harm  is  done  to  the  indi- 
vidual, by  casting  the  burden  on  him.  Bish- 
op, Statutory  Crimes,  §  1051.  Cases  for  the 
sale  of  liquor  and  drugs  and  medicines,  and 
the  operation  of  ferries,  and  the  like,  without 
license,  present  features  which  are  analogous 
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to  the  case  under  consideration,  and  in  most 
of  the  states  the  courts  have  held  that  it  is 
not  necessary  for  the  prosecuticNi  to  prove 
that  the  defendant  had  no  license.  Different 
reasons  are  assigned  for  the  establishment  of 
this  exceptional  rule.  In  several  states  a 
labored  efifort  is  made  to  prove  that  the  rule 
is  not  exceptional  in  its  nature,  but  that  it 
accords  with  the  ordinary  procedure  in 
criminal  cases.  An  attempt  to  reconcile  the 
reasons  thus  given  would  be  fruitless.  In- 
deed, most  of  these  cases  extend  the  rule 
much  beyond  the  point  we  regard  as  justifia- 
ble. For  instance,  in  this  state  liquor  is  not 
allowed  to  be  sold,  except  upon  a  druggist's 
permit,  which  is  granted  in  the  county  where 
the  business  is  to  be  transacted ;  and  the  fact 
of  issuing  the  permit  is  made  a  matter  of 
public  record  in  the  ofiice  of  the  probate 
judge,  which  is  held  at  the  county  seat  where 
the  court  meets,  and  generally  in  the  same 
building  where  it  convenes.  Now,  the  reason 
for  maJcing  an  exception  in  this  class  of 
cases,  being  that  to  require  the  state  to  prove 
that  the  defendant  did  not  have  a  license  or 
certificate  or  permit  would  often  be,  in  ef- 
fect, to  require  the  state  to  perform  an  im- 
possibility, can  have  no  application  to  a  case 
where  competent  evidence  in  regard  to  the 
fact  is  as  accessible  to  the  state  as  it  is  to 
the  defendant.  And  in  the  absence  of  a 
statutory  regulation  relieving  the  state  from 
the  duty  of  proving  that  one  charged  with 
the  unlawful  sale  of  intoxicating  liquor  did 
not  have  a  permit  therefor,  because  the  rea- 
son for  the  rule  fails  in  sudh  a  case,  the  rule 
itself  ought  to  fail,  and  the  state,  having  ac- 
cess to  admissible  evidence,  ought  to  be  re- 
quired to  produce  it.  This  is  in  accord  with 
earlier  decisions  of  this  court.  State  v. 
Schweiter,  27  Kan.  499 ;  State  v.  Xye,  32 
Kan.  201,  204,  4  Pac.  134,  136.  In  other 
words,  where  evidence  to  prove  the  negative 
averment  is  not  peculiarly  within  the  knowl- 
edge of  the  defendant,  but  is  also  within  the 
knowledge  and  control  of,  or  upon  reasonable 
effort  and  by  the  exercise  of  proper  diligence 
may  be  secured  by,  the  state,  then  and  in 
such  case  the  prosecution  is  bound  to  produee 
such  evidence,  and,  failing  to  do  so.  the  de- 
fendant ought  to  be  acquitted.  Applying 
this  distinction  to  the  case  at  bar,  it  will  be 
readily  seen  that  it  might  well  be  beyond  the 
power  of  the  state  to  prove  either  of  the  neg- 
atives alleged  in  the  information  in  this  case. 
The  facts  and  the  evidence  in  relation  there- 
to are,  and  of  necessity  must  be,  peculiarly 
within  the  knowledge  and  under  the  control 
of  the  defendant,  while,  as  above  remarked, 
his  desire  to  stand  well  with  his  patrons  and 
with  the  community  generally  would  natur- 
ally prompt  him  to  submit  evidence  to  re- 
move the  cloud  cast  upon  his  professional 
reputation  by  such  an  inquiry ;  and  therefore 
to  require  him  to  produce  such  evidence 
would  result  in  no  injury,  but  in  a  positive 
benefit,  to  him.  For  these  reasons  there  was 
no  error  in  the  charge  of  the  trial  court  that 
the  defendant  was  required  to  produce  some 
evidence  tending  to  show  his  qualifications. 
Bishop,  Statutory  Crimes,  §§  1051-1063,  and 
cases  cited ;  Wh^at  y.  State,  6  Mo.  466 ;  Peo- 
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pJe  X.  Nyce,  34  Hun,  298;  5  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  42,  note  1^  and  caaes  cited; 
Undcrhill,  Crim.  Ev.  §  24,  and  cases  cited; 
Black,  Intoxicating  Liquors,  §  507,  and  eases 
<?ited;  State  v.  Crow,  53  Kan.  663,  37  Pac. 
170. 

As  this  case  must  be  reversed,  for  reasonfl 
hereinafter  appearing,  and  a  new  trial  or- 
dered, it  may  not  be  improper  to  remark 
that  if  the  defendant  should  show  that  he 
had  attended  two  full  courses  of  instruction, 
and  graduated  in  some  medical  collie  of 
this  or  some  foreign  country,  then,  in  the 
absence  of  some  evidence  raising  a  ques- 
tion about  it,  the  presumption  would  be  that 
such  college  was  respectable.  To  avoid  mis- 
understanding, however,  with  reference  to 
the  facts  of  this  particular  case,  we  think 
the  court  would  have  been  justified,  for.  rea- 
sons appearing  on  the  face  of  the  documents 
themselves,  in  excluding  from  the  jury  the 
paper,  wliich  the  learned  counsel  for  the  de- 
fense calls  a  "diploma,"  issued  by  the  so- 
called  Independent  Medical  College  of  Chi- 
cago, and  the  other  paper  purporting  to  have 
been  issued  by  a  Physio-Medical  Society  in 
Illinois  ( which  latter  was  excluded) ,  because 
neither  of  these  papers  prove,  nor  tend  to 
prove,  that  the  defendant  had  attended  any 
course  of  instruction  in  either  institution,  or 
had  graduated  at  either,  and  because  neither 
of  them  can  be  regarded  as  a  diploma,  nor  as 
such  a  certificate  as  is  contemplated  by  our 
statute. 

After  the  jury  had  been  out  of  court  for 
several  hours  in  considering  of  their  verdict, 
they  returned  and  request^  further  instruc- 
tions, aud  thereupon  the  court,  in  response 
to  that  request,  gave  the  following:  **I  say 
to  you  that  under  the  law  and  the  evidence, 
for*  the  purposes  of  this  case,  the  defendant 
was  not^  at  the  time  charged  in  the  infor- 
mation, legally  qualified  to  practise  medicine 
for  compensation  in  this  state;  and,  if  he 
did  so  practise  medicine  at  the  times  and 
places  and  for  the  persons  alleged  in  the  in- 
formation, it  is  your  duty  to  convict  him, 
nnd  to  consume  no  time  speculating  on  the 
question  of  whether  he  might  have  been  qual- 
ified to  practise  medicine  under  the  statute, 
because  I  again  say  to  you  that,  so  far  as 
the  evidence  in  this  case  discloses,  he  was  not 
«o  qualified,  and  it  is  your  duty  to  find  that 
any  practising:  that  he  may  have  done  for 
flidk  persons  for  compensation,  as  alleged  in 
the  information,  was  done  illegally,  and  you 
should  convict  him  therefor  by  your  verdict." 
This  was  tantamount  to  an  instruction  to 
find  the  defendant  guilty,  and,  if  not  in 
words,  certainly  in  effect,  nullified  the  origi- 
nal instructions  of  the  court  relating  to  rea- 
sonable doubt.  The  general  rule  that  all  the 
instructions  given  by  the  court  to  the  jury  in 
a  particular  case  are  to  be  considered  togeth- 
er can  have  no  application  here;  for  by  this 
instruction  the  court  directly  settled  for  the 
jury  the  only  question  about  which  any 
<loubt  could  have  remained  in  their  minds, 
and  pointedly  directed  them  that  if  they  be- 
lieved the  evidence,  as  to  which  there  w^as  no 
controversy,  upon  the  question  as  to  whether 
the  defendant  had  practised  medicine  for 
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compensation,  they  must  find  the  defendant 
guilty,  and  that  speedily.  Thus  the  court 
disposed  of  every  presumption  in  the  defend- 
ant's favor,  and  indirectly  withdrew  from 
their  consideration  certain  evidence  which 
had  been  previously  admitted.  We  do  not 
believe  that  an  instruction  to  find  the  defend- 
ant guilty  is  justifiable  in  any  criminal  case. 
As  said  by  this  court  in  the  case  of  State  v. 
Smith,  13  Kan.  299:  "Ordinarily  a  jury 
might  well  draw  such  an  inference  from  such 
facts ;  but  the  court  below  says,  in  effect,  that 
they  are  compelled  to  draw  such  an  infer- 
ence, and  this,  in  our  opinion,  is  an  unau- 
thorized assumption  by  the  court  of  a  duty 
that  belonged  exclusively  to  the  jury.  From 
the  proved  facts,  the  jury,  not  the  court, 
must  find  that  the  accused  converted  the 
money  to  his  own  use.  In  this  case  they 
might  well  have  found  him  guilty  from  the 
facts  proved,  if  they  had  been  left  at  liberty 
to  weigh  the  value  of  these  facts,  as  well  as 
any  others  necessary  to  prove  the  guilt  of  the 
accused." 

It  may  not  be  absolutely  certain  that  this 
instruction  did  mislead  the  jury,  but  we  can- 
not be  jpositive  that  it  did  not  do  so;  and, 
as  a  majority  of  this  court  regard  it  as  clear- 
ly erroneous,  a  reversal  of  the  judgment 
must  66  ordered,  and  the  case  remanded  for 
a  new  trial. 

Doster,  Ch.  J.,  and  Smitb,  Cnnnins- 
haniy  Grreene,  and  PoUoek,  JJ.,  concur. 

Johnston,  J.,  dissenting: 
I  concur  in  the  judgment  of  reiver  sal,  and 
in  all  the  points  decided,  except  the  one 
which  ,places  the  onus  probandi  upon  the  de- 
fendant. This  decision  marks  a  radical  de- 
parture from  the  well-established  rule  of 
criminal  procedure  in  Kansas.  From  Terri- 
tory V.  Reybum,  McOahon,  134,  and  Home 
V.  State,  I  Kan.  47,  81  Am.  Dec.  499,  through 
every  volume  of  our  Reports  up  to  the  pres- 
ent case,  the  burden  of  proof  has  been  held 
to  be  upon  the  prosecution.  The  accused 
has  been  presumed  to  be  innocent  of  the  of- 
fense charged,  and  it  has  been  uniformly 
ruled  that  he  could  stand  on  this  presump- 
tion and  withhold  all  proof  until  the  prose- 
cution had  made  out  a  complete  case  against 
him.  The  statute,  in  plain  language,  re- 
quires the  application  of  this  rule  where  it 
provides  that  "a  defendant  is  presumed  to 
be  innocent  until  the  contrary  is  proved." 
Crim.  Code,  §  228.  This  statutory  rule, 
which  has  been  enforced  for  a  third  of  a  cen- 
tury, is  now  set  aside  because  it  is  incon- 
venient and  difficult  for  the  state  to  prove  an 

I  offense  against  one  charged  with  empiricism. 

i  Instead  of  a  presumption  of  innocence  in  fa- 
vor of  a  practitioner  of  medicine,  a  mere 
charge  against  him  raises  a  presumption  of 
guilt,  and  he  is  required  to  show  his  inno- 
cence before  testimony  of  his  guilt  is  pro- 
duced. The  principal  element  of  the  offense 
is  that  the  defendant  practised  medicine 
without  authority  or  right.  Under  the  rule 
which  has  heretofore  obtained,  the  state  is 
required  to  prove  by  some  -  testimony .  how- 
ever slight,  that  an  offense  has  been  commit- 
ted, and  that  it  was  committed  by  the  ac- 
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cused.  When  that  is  done,  and  the  defend- 
ant claims  an  excuse  or  justification  for  his 
act.  it  devolves  on  him  to  meet  the  proof  of 
the  state  by  producing  evidence  of  the  facts 
on  which  he  relies  to  excuse  or  justify  his 
conduct;  but  until  a  prima  facie  case  of 
guilt  is  made  out  he  can  sit  still  and  rest  on 
Uie  statutory  and  legal  presumption  of  inno- 
cence. It  is  true  that  there  are  cases  which 
hold  that  as  to  substantive  matters  of  ex- 
emption or  immunity  the  burden  is  on  the  de- 
fendant, but  even  in  those  cases  he  is  not 
called  upon  to  prove  anything,  and  the  bur- 
den is  never  shifted  upon  him  until  all  the 
elements  of  the  offense  charged  have  been 
proved  by  the  state.  Where  the  presumption 
of  innocence  is  a  matter  of  statute,  it  can- 
not be  taken  away,  or  the  burden  of  proof 
shifted  to  the  defendant,  except  by  a  change 
of  the  statute  itself.  In  the  matter  of  the 
sale  of  intoxicating  liquors  the  burden  was 
held  to  be  upon  the  state  to  prove  the  nega- 
tive averment  that  the  party  had  no  authori- 
ty to  sell,  and  to  change  the  rule  an  act  of 
tlie  lejrislature  was  deemed  to  be  necessary. 
Territory  v.  Reyhumy  McCahon,  134;  ^tate 
V.  Kuhulce,  20  Kan.  405 ;  State  v.  Schweiter, 
27  Kan.  499 ;  State  v.  Nye,  32  Kan.  201,  204, 
4  Pac.  134,  136.  In  1885  the  legislature,  by 
express  providion,  relieved  the  state  from  the 
inconvenience  and  difficulty  of  proving  a 
number  of  negative  averments  in  prosecu- 
tions for  tlie  unlawful  sale  of  liquor,  and  as 
to  these  matters  placed  the  burden  upon  the 
defendant;  but  it  occurred  to  no  one  that  the 
court  could  have  set  aside  the  presumption  of 
innocence  provided  by  the  Criminal  Code,  or 
have  enacted  a  rule  shifting  the  burden  of 
proof  from  the  state  and  upon  the  accused. 
When  the  statute  against  empiricism  was  en- 
acted the  court  had  repeatedly  ruled  that 


every  material  averment  of  a  charge,  wheth- 
er affirmative  or  negative,  must  be  proved  by 
the  state,  and  that  the  defendant  oould  not 
be  called  on  for  proof  until  the  prosecuticm 
had  by  its  evidence  established  his  guilt.  If 
the  legislature  had  intended  to  except  cases 
prosecuted  under  this  act  from  the  general 
rule,  it  would  have  made  an  exception  in  the 
act  itself,  as  was  done  in  prosecutions  for  the 
sale  of  intoxicating  liquors.  The  legislature 
as  well  as  tJie  courts  have  proceeded  upon  the 
theory  that  a  person  charged  with  selling  in- 
toxicating liquors  without  a  license  or  per- 
mit was  entitled  to  the  presumption  of  inno- 
cence, and  that  the  burden  of  showing  license 
or  authority  oould  only  be  placed  upon  him 
by  statutory  enactment.  And  is  such  person 
entitled  to  greater  consideration  and  protec- 
tion than  one  who  is  charged  with  unlawful- 
ly practising  medicine?  In  my  view,  if  a 
change  of  the  law  as  to  the  burden  of  proof  is 
necessary,  it  should  be  accomplished  by  the 
legislature  instead  of  by  the  court;  that  lu- 
der  our  Criminal  Code  the  presumption  of 
innocence  attaches  to  the  defendant,  what- 
ever may  be  the  offense,  and  however  difficult 
and  inconvenient  it  may  be  for  the  state  to 
show  his  guilt;  and  that  this  presumption 
can  only  be  taken  away,  and  the  ohms  pro- 
handi  placed  on  the  defendant,  by  a  modifica- 
tion of  the  law  itself.  The  difficulty  of  mak- 
ing proof  in  cases  like  this  is  greatly  overes- 
timated, I  think,  as  it  is  a  general  rule  that 
only  slight  proof  is  required  to  sustain  nega- 
tive averments,  and  in  most  instances  a  pri- 
ma facie  case  could  be  made  out  by  the  state 
from  statements  of  the  defendant  to  the  state 
board  of  health  and  other  officers,  as  well  as 
from  his  conduct;  but,  if  the  difficulties  are 
as  great  as  anticipated,  the  remedy  is  with 
the  legislature. 


LOUISIANA   SUPREME   COURT. 


Christopher  McDERMOTT,  Appt., 

V. 

AMERICAN   BREWING  COMPANY. 
(105  La.  124.) 

•Plaintiff  neekn  to  hold  defendant  lia- 
ble In  damaireii  for  a  violent  ansaalt 
and  battery  siiflPered  by  him  at  the  hands 
of  its  (defendant's)  employee,  who  was  a 
driver  of  defendant's  wagon,  and  who  sold 
and  distributed  the  product  of  Its  factory 
to  its  customers.  Plaintiflf's  employer  was 
one  of  defendant's  cash  customers,  to  whom 
the  driver  was  to  deliver  beer  for  cash.  The 
driver  delivered  beer  to  him,  and  did  not  re- 
quire the  cash.  The  day  after  the  sale  he 
called  for  the  price,  and,  as  It  was  not  paid, 
he  sought  to  take  matters  in  his  own  hands, 
and  resorted  to  violence.  The  agreement  be- 
tween the  driver  of  the  wagon  and  the  de- 
fendant   was   that   cash    would   be   required 

•Headnote  by  Brbaux,  J. 


and  brought  back  to  the  factory  for  the  beer 
in  his  charge  for  sale,  and,  If  he  failed  to  r<^ 
turn  either  the  cash  or  the  beer,  he  would 
be  made  to  pay  his  employer  by  deducting 
the  price  from  his  salary.  By  the  effect  of 
the  agreement  under  which  the  driver  was 
employed,  in  collecting  the  cash  at  a  different 
time  and  In  a  different  manner  than  he  was 
Instructed  to  do,  the  employer  was  not  made 
liable  for  the  violent  assault.  If  a  servant 
goes  outside  of  his  employment,  acting  with 
mnlioe.  and  causing  damage,  the  master  Is 
not  liable. 

(March  6,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans  in  favor  of  defendant  in  an  action 
brou|jht  to  recover  damages  for  an  assault 
committed  by  defendant's  servant  for  whose 
acts  defendant  was  alleged  to  be  responsible. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 


Note. — As  to  liability  of  master  for  assaults 
by  servant,  see  other  cases  in  this  series  as 
follows:  Davis  v.  Houghtelln  (Neb.)  14  L.  R. 
A.  737.  and  note;  St.  Louis  S.  W.  R.  Co.  v. 
Jones  (Ark.)  ?9  L.  R.  A.  784;  Baltimore  ft  O. 
52  L.  R.  A. 


R.  Co.  V.  Barger  (Md.)  28  L.  R.  A.  220:  Good- 
loe  V.  Memphis  ft  C.  R.  Co.  (Ala.)  29  L.  R.  A. 
729 :  Krantz  v.  Rio  Grande  Western  R.  Co. 
rutah)  .30  L.  R.  A.  297,  and  Haver  v.  Central 
K.  Co.  (X.  J.  L.J  4.3  L.  R. 

Digitized  by^ 


>y\Jbogle 


1901. 


McDicuMOTT  y.  Amerioan  Brewing  CoMrANT. 


685 


ifcssi'8.  B.  H.  Sbolars  and  Allan 
Sliolars  for  appellant. 

Jfr.  Gnstave  Lemle,  for  appellee: 

Masters  are  only  answerable  for  damageB 
occasioned  by  their  servants  and  overseers  in 
the  exercise  of  the  functioofl  in  which  they 
are  employed. 

Rev.  Civ.  Code,  art.  2320;  Ware  v.  Bara- 
taria  d  L.  Canal  Co,  16  La.  169,  35  Am.  Dec. 
189;  Gei'her  v.  Viosca,  8  Rob.  (La.)  150; 
JJyer  v.  Ricley,  28  La.  Ann.  6;  Williams  v. 
Pullman  Palace  Car  Oo.  40  La.  Ann.  88,  3 
So.  631 ;  Lafitte  v.  New  Orleans,  City  d  Lake 
R.  Co.  43  Le.  Ann.  37,  12  L.  R,  A.  337,  8  So. 
701. 

The  evidence  shows  conclusively  that  the 
tort  was  not  committed  by  the  servant  in  the 
exercise  of  the  functions  for  which  he  was 
employed. 

Where  the  employment  does  not  contem- 
plate the  use  of  force  by  the  servant  in  the 
performance  of  his  duties,  the  master  cannot 
be  held  liable  where  the  servant  commits  an 
assault,  unless  it  be  shown  the  master  was 
at  fault  in  the  employment  of  the  servant. 

Williwms  V.  Pullman  Palace  Car  Co.  40  La. 
Ann.  92,  3  So.  631 ;  Ware  v.  Barataria  d  L. 
Canal  Co.  15  La.  169,  35  Am.  Dec  189.  See 
also  Rev.  Civ.  Code,  art.  2320 ;  Oerber  v.  Vi- 
osca,  8  Rob.  (La.)  150:  Dyer  v.  Rieley,  28 
La.  Ann.  6;  Graham  v.  8t.  Charles  Street  R. 
Co.  47  La.  Ann.  1656,  18  So.  707 ;  Candiff  v. 
Louisville,  N.  O.  d  T.  B.  Co.  42  La.  Ann.  477, 
7  So.  601. 

In  every  vocation  in  life  it  is  necessary  for 
one  to  employ  help,  and  it  would  be  extreme- 
ly dangerous  to  hold  the  master  liable  un- 
der the  circumstances  shown  in  this  case. 
No  master  would  be  safe,  and  the  little  that 
he  hae  striven  hard  to  accumulate  would  be 
at  the  mercy  of  hie  servant. 

Strawbridge  v.  Turner,  8  La.  537 ;  Duncan 
V.  Ha^ks,  18  La.  548;  Palfrey,  v.  Kerr,  8 
Mart.  N.  S.  604;  Ware  v.  Barataria  d  L.  Ca- 
nal Co.  15  La.  169,  36  Am.  Dec.  189;  McGub- 
bin  V.  Bastings,  27  La.  Ann.  716;  Dyer  v. 
Rieley,  28  La.  Ann.  6. 

Breavxy  J.,  delivered  the  opinion  of  the 
<jourt : 

Plaintiff  sues  for  dama^jes  arising  from  an 
assault  made  by  one  of  defendant's  employ- 
ees, Moroy.  He  claims  damages  i»  the  sum 
of  $10,000.  He  avers,  in  substiance,  that  this 
employee  was  defendant's  driver  and  col- 
lector; that  on  a  Monday  he  called  at  the 
store  where  plaintiff  is  employed  as  a  clerk 
and  salesman  to  collect  the  price  of  four 
kegs  of  beer  which  the  defendant  brewing 
company  had  sold  to  his  employer  the  Sat- 
urday previous ;  that  this  employee  was  with 
another  employee  of  the  defendant  company 
when  he  called  to  collect  as  just  stated,  and 
that  he  (plaintiff)  said  to  this  employee  of 
the  defendant  that  his  (plaintiff's)  em- 
ployer, Cheevers,  was  not  in,  and  that  he 
liad  no  authority  to  pay  the  bill,  whereupon 
this  employee  of  the  defendant  grossly  in- 
sulted plaintiff,  charging  him  with  false- 
liood,  and  said  that  his  employer,  Cheevers, 
was  not  away,  and  b^^an  to  search  in  the 
house  for  him;  that,  not  finding  him,  he  de- 
«2  L.  R.  A. 


dared  that  if  the  bill  was  not  paid  immedi- 
ately he  would  take  the  remaining  k^  of 
beer  back  into  defendant's  ( the  brewing  com- 
pany's) possession,  and  that  Moroy  ^came 
greatly  angered  when  plaintiff  placed  him- 
self in  front  of  the  beer  cooler,  and  objected 
to  his  removing  the  keg;  that  Moroy  then 
seized  him  by  the  throat,  and  violently  threw 
him  on  the  /loor;  that,  owing  to  the  plain- 
tiff's inferiority  in  size  and  to  his  ill  health. 
Moroy  inflicted,  in  a  most  cowardly  man- 
ner, a  number  of  violent  blows  with  his 
hands  and  feet,  causing  severe  injuries  to  his 
person;  that,  while  beating  him,  Moroy  or- 
dered the  other  employee  of  the  defendant 
company,  Gauthreaux  by  name,  to  take  the 
keg,  and  place  it  in  the  wagon,  and  that  it 
was  returned  to  defendant  by  this  employee, 
as  he  was  directed.  Defendant  interposed 
an  exception  of  no  cause  of  action  to  plain- 
tiff's demand,  and,  in  the  event  of  the  court's 
overruling  the  exception,  the  defendant 
pleaded  a  general  denial,  and  especially 
averred  that  it  is  not  liable  for  the  acts  of 
its  employees  if  they  acted  as  charged  in 
plaintiff's  petition.  The  testimony  shows 
that  plaintiff  was  assaulted  as  charged,  and 
that  the  remaining  keg  of  beer  of  the  four 
delivered  by  the  driver  to  the  employer  of 
the  plaintiff  was  taken  as  allesred,  and  placed 
in  defendant's  beer  waaron.  The  responsibil- 
ity vel  non  of  the  defendant  for  the  act  of 
its  servant  is  the  question  for  our  decision. 
The  alleged  offender  wa^  unquestionably  in 
defendant's  service.  He  drove  its  wagon  and 
sold  it«  beer,  for  which  he  received  a  salary 
of  $75  a  month.  The  defendant  had  cash 
customers  and  credit  customers.  Before  sell- 
ing beer  to  a  cuatomer  on  credit,  he  was  re- 
quired to  obtain  the  consent  of  the  company. 
It  had  collectors  to  oollect  amounts  due  for 
b<>er  sold  on  credit.  This  driver  was  in- 
structed to  oollect  caah  from  the  customers 
to  whom  the  beer  was  sold  for  cash.  He  had 
to  account  for  this  cash  in  the  morning  after 
the  prp\'iouR  day's  sale.  It  appears  that 
plaintiff's  employer  was  a  cash  customer  of 
the  defendant,  f/om  whom  cash  was  required. 
We  think  it  had  been  usual  with  the  driver 
to  sell  beer  to  plaintiff's  employer  on  one 
day,  and  return  and  collect  the  cash  early 
the  morning  of  the  next  day.  before  settling 
with  his  employer.  But,  whether  this  was 
usual  or  not,  there  can  be  no  question  but 
that  on  this  occasion  the  driver  delivered 
beer  for  an  amount  to  be  collected  on  the  fol- 
lowing business  day.  We  are  led  to  infer 
from  the  testimony  that,  if  delays  were 
granted  by  the  driver  to  the  cash  customers, 
and  a  loss  resulted,  it  was  his  loss.  There 
^vas  an  agreement  by  which  he  was  made  to 
bear  the  loss:  that  is,  it  was  deducted  from 
his  wages.  The  test  of  the  liability  is,  In 
whose  behalf  was  this  employee  acting,  and 
was  it  with  the  intention  of  serving  the  pur- 
poses of  the  employer?  The  act  of  this 
driver  was  not  in  the  furtherance  of  the 
company's  business  nor  in  the  protection  of 
its  interests.  The  defendant  had  not  sent 
him  to  collect  ,nor  was  it  interested  in  recov- 
ering losses  by  pursuing  the  violent  methods 
which  it  pleased  the  driver  to. pursue.  Th< 
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instructions  of  the  company  were  to  collect 
the  cash  at  the  time  of  the  sale,  and  to  hand 
it  over  to  the  proper  party  the  next  morning. 
In  order,  as  he  wrongfully  imagined,  to 
make  return  in  the  morning  as  instructed, 
he  resorted  to  Aiolence.  He  thereby  sought 
to  protect  his  own  interest,  for  his  employer, 
whether  rightfully  or  wrongfully, — ^a  ques- 
tion with  which  we  are  not  at  this  time  con- 
cerned,— had  made  provision  to  protect  it- 
self in  case  of  the  driver's  failure  to  settle 
for  the  beer  sold.  The  driver,  by  his  own 
agreement  with  the  company,  and  by  his  own 
inexcusable  violence,  had  placed  himself  at 
least  one  remove  from  his  employer  and  from 
the  scope  or  even  course  of  his  employment. 
Thcact  committed  was  not  the  actof  themas- 
ter,  and  received  no  sanction  from  him  in  any 
way.  When  the  servant  returned  to  the 
plaintiff's  employer's  place  of  business, — i.  e. 
to  Cheever's  saloon, — it  was  for  the  purpose, 
as  we  interpret  the  testimony,  of  collecting, 
in  order  to  avoid  paying  the  amount  himself. 
He  had  disregarded  the  instructions  by  de- 
livering to  this  customer  the  kegs  of  beer  be- 
fore payment  of  casih.  It  was  not  to  sub- 
serve the  master's  interests,  but  his  own.  It 
is  true  that  this  court  recently  held  in  a  case 
against  a  railroad  company  for  damages  for 
wrongful  ejectment  of  a  trespasser  by  its 
brakeman  that  the  brakeman  had  authority, 
as  an  incident  to  his  position,  to  remove  a 
trespaeser.  The  trespasser  was  riding  on  an 
iron  rod  touching  ^r  near  the  brakes  and  the 
running  gear,  of  which,  to  some  extent,  at 
least,  he  impliedly  had  charge.  It  was  while 
in  charge  that  the  injury  was  inflicted,  and 
while  seizing  to  protect  the  employer's  prop- 
erty from  the  act  of  a  trespasser.  The  run- 
ning of  the  cars  would,  we  readily  assume, 
be  interfered  with  if  trespassers  were  allowed 
to  steal  rides  in  the  presence  of  and  without 
objection  from  those  in  charge.  He  was  not 
in  any  manner  acting  for  himself.  The  serv- 
ant was  acting  in  me  general  scope  of  his 
employment.  Doraey  v.  Kansas  City,  P.  d 
O.  R,  Oo.  104  La.  478,  ante,  92,  29  So. 
177.  On  the  contrary,  in  the  case  before  us 
for  decision,  the  driver  was  seeking  to  col- 
lect an  amount,  which,  in  accordance  with 
agreement,  he  would  have  been  charged  with 
if  he  had  failed  to  collect  it.  In  Lafitte  v. 
NetD  Orleans  City  d  Lake  R,  Co.  43  La.  Ann. 
37,  12  L.  R.  A.  337,  8  So.  701,  the  court  said 
that  a  conductor  in  changing  money  for  pas- 
sengers acts  at  his  own  risk  and  responsibil- 
ity; that  the  company  (as  in  the  case  here) 
loses  nothing  if  counterfeit  money  is  ac- 
cepted by  the  conductor,  as  he  is  charged 
with  it;  consequently,  the  false  charge 
brought  by  the  conductor  that  the  passenger 
had  sought  to  pass  counterfeit  money  on  him 
was  not  a  charge  for  which  the  company 
could  he  held  liable.  In  Williams  v.  Pull- 
man Palace  Car  Co.  40  La.  Ann.  92,  3  So. 
635,  the  court  held  that  the  employer  is  not 
liable  in  damages  for  the  outrage  to  which 
the  passenger  had  been  subjected  by  the  serv- 
ant, who  was  not  acting  within  the  scope  of 
his  employment;  "that  it  would  be  a  danger- 
ous ground  for  holding  the  employer  respon- 
sible." Difficulties  which  might  arise  be- 
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tween  the  bank  teller  and  the  one  who  oilers 
the  bank  for  the  purpose  of  collecting  a 
check,  the  assault  and  battery  committed  by 
the  clerk  in  a  store,  or  the  servant  who  an- 
swered the  call  for  permission  to  see  tte  mas- 
ter are  given  as  examples  of  acts  for  which 
the  master  could  not  be  held  liable.  Plain- 
tiff cites  the  case  of  Shea  v.  Rtiems  (1884) 
36  La.  Ann.  966,  in  support  of  the  position 
that  the  driver  here  was,  as  in  that,  acting 
within  the  scope  of  his  employment.  Ko 
question  but  that  in  all  matters  relating  to 
the  driving  of  defendant's  wagon  and  in  sell- 
ing beer  as  instructed  he  was  acting  within 
the  scope  of  his  employment,  but  the  serv- 
ant here  was  not  acting  within  the  scope 
when  he  became  a  collector  resorting  to  an 
outran  on  the  plaintiff  to  compel  him  to  de- 
liver up  the  property  in  order  that  he  might 
lessen  his  own  personal  liability  to  the  de- 
fendant, his  employer. 

The  doctrine  of  respondeat  superior  ap- 
plies to  acts  of  an  agent  within  the  scope  of 
his  employment.  Wsw  the  act  here  within 
the  scope  of  the  servant's  employment?  We 
have  seen  that  he  did  not  follow  his  employ- 
er's instructions,  and  that,  after  having  dis- 
regarded them,  he  sought  his  own  interests 
to  the  extent  of  committing  an  unlawful  act. 
He  did  not  commit  this  unlawful  act  under 
express  or  implied  authority.  Corporations 
are  liable  for  the  torts  of  their  servants  to 
the  same  extent  as  private  individuals,  but 
no  further.  If  a  servant  goes  outside  of  his 
employment  without  regard  to  his  service, 
acting  with  malice,  and  wantonly  causes 
damages  to  another,  the  master  is  not  liable. 
It  is  not  contended  that  the  defendant  was 
sent  for  this  beer.  As  we  interpret  the  tes- 
timony, it  made  no  difference  to  them 
whether  or  not  he  brought  it  back,  as  he  was 
bound  for  it  in  case  he  did  not  return  it, 
or  he  was  bound  to  pay  the  price  for 
which  he  was  instructed  to  sell  it  By  the- 
effect  of  the  a^eement  between  defendant 
and  this  servant,  it  had  become  the  tatter's 
business.  The  unlawful  assault  was  not  in 
any  manner  necessary  for  the  performance 
of  the  driver's  work.  A  servant  has  implied 
authority  to  do  what  is  necessary  to  pro- 
tect his  master's  property  or  to  fulfil  the  du- 
ties intrusted  to  him,  but  neither  was  sought 
to  be  done  by  this  driver.  In  another  juris- 
diction it  has  been  decided  that,  where  a 
person  employed  to  collect  payments  for  ma- 
chines sold  on  the  instalment  plan  is  in- 
structed, in  case  of  refusal  to  pay,  not  to 
touch  the  machines,  or  take  them  back,  the 
employer  is  not  liable  for  an  assault  commit- 
ted by  the  servant  or  agent  in  connection 
with  an  attempt,  not  authorized,  to  seize  the 
machine.  Feneran  v.  Binqer  Mfg.  Co.  20 
App.  Div.  574,  47  N.  Y.  Supp.  284.  Here 
there  is  analogy  to  the  decision  last  cited  in 
this:  the  kegs  of  beer  had  been  delivered  in 
accordance  with  the  requirements  of  the  de- 
fendant's business,  but  the  cash  had  not  been 
collected  by  the  driver  on  delivery.  The 
subsequent  act  was  unauthorized,  and  the 
master  was  no  longer  concerned,  as  the  driver 
was  bound  for  payment  under  the  terms  of 
his  agreement  We  have  reviewed  all  the  de- 
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cisions  within  our  reach,  and  have  read  sev- 
eral commentators  upon  the  subject  of  the 
employer's  liability,  and  have  not  found  that 
the  employer  is  to  be  held  liable  for  acts 
of  the  employee  not  in  line  with  his  employ- 
ment. If  the  servant  steps  aside  from  the 
scope  of  his  own  employment,  actuated  by 
personal  malice^  or  from  motives  of  his  own, 
he  is,  and  the  master  is  not,  liable  for  the 
wrong  committed. 

For  the  recLsons  assigned,  the  judgment 
appealed  from  is  affirmed, 

Rehearing  denied  March  18,  1901. 


F.  M.  BOYNTON 

V, 

EQUITABLE    LIFE    ASSURANCE   COM- 
PANY, Appt. 

(105  La.  202.) 

^1*  In  an  action  to  recoirer  the  amount 
of  a  policy  of  Inatnrance,  the  defense  of 
suicide,  to  avail  the  company,  must  show 
that  every  reasonable  hypothesis  of  accident- 
al death  is  excluded  by  the  evidence.  The 
insured  was  alone,  and  was  found  dead  from 
a  gunshot  wound,  which  may  have  been  acci* 
dentally  inflicted. 

2k  On  t^ro  occasions  the  insnred  took 
opiates,  which  caused  him  to  be  ill.  This 
was  some  time  prior  to  his  death.  It  does 
not  follow  that  they  were  taken  with  suicidal 
intent.  They  may  have  been  taken  to  re- 
lieve pain.  Those  who  attended  the  deceased 
in  these  illnesses  did  not  seem,  at  the  time, 
to  have  suspected  that  the  drugs  were  taken 

•     with  suicidal  intent. 

8.  Tlie  Jnry  of  the  vicinage  and  the 
district  Jndffe,  who  heard  the  testimony, 
and  witnessed  the  handling  of  a  similar  gun 
to  the  one  the  Insured  was  handling  at  the 
time  of  his  death,  came  to  the  conclusion 
that  the  plea  of  suicide  was  not  sustained. 

4.  This  conrt  did  not  And  vronnd  suf- 
ficient to  set  aside  the  verdict  and  Judgment. 

(Uarcb  6,  1901.) 

APPEAL  hy  defendant  from  a  judgment  of 
the  District  Court  for  the  First  Judicial 
District)  Parish  of  Caddo,  in  favor  of  plain- 
tiff in  an  action  to  recover  the  amount  al- 
Icped  to  be  due  on  a  life  insurance  policy. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wise  Sc  Herndon,  for  appel- 
lant: 

Plaintiff  cannot  recover  if  the  suicide  of 
the  assured  can  be  established. 

Ritter  v.  Mutual  L.  Ins.  Co.  169  U.  S.  139, 
42  L.  ed.  G93,  18  Sup.  Ct.  Rep.  300. 

In  any  consideration  of  the  cause  of  the 
death,  weight  is  due  to  the  condition  of  the 
deceased  in  life  t.  e,,  his  domestic  relations, 

^Headnotes  by  Bueaux,  J. 

NOTB. — As  to  presumption  In  respect  to  sul- 
clde  of  an  Insured  person,  see  Mutual  L.  Ins. 
Co.  V.  Wlswell  (Kan.)  35  L.  R.  A.  258,  and 
note,  on  page  203 :  also  Johns  v.  Northwestern 
Mut.  Relief  Asso.  (Wis.)  41  L.  R.  A.  587; 
Standard  Life  &  Acci.  Ins.  Co.  v.  Thornton 
(C.  C.  App.  6th  C)  49  L.  R.  A.  116 ;  and  Brown 
V.  Sun  L.  Ins.  Co.  (Tenn.)  51  L.  R.  A.  252. 
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his  means,  his  health,  and  the  state  of  his 
mind.  It  is  human  experience  that  the  mo- 
tive prompting  self-destruction  is  to  be 
sought,  and  usually  found,  in  domestic  uu- 
happiness,  ill-health,  financial  troubles,  or 
insanity. 

Leman  y.  Manhattoin  L,  Ins.  Co.  46  La. 
Ann.  1193,  24  L.  R.  A.  589,  15  So.  388. 

Mr.  Tbonias  Fletober  Bell,  for  appel- 
lee: 

When  the  dead  body  of  an  assured  ia 
found  under  such  circumstances  and  with 
such  injuries  that  death  may  have  resulted 
from  negligence,  accident,  homicide,  or  sui- 
cide, the  presumption  is  against  suicide  as 
contrary  to  the  general  conduct  of  mankind 
and  a  gross  moral  turpitude. 

May,  Ins.  p.  459;  Mallory  Y.  Travelers^ 
Ins,  Co.  47  N.  Y.  62,  7  Am.  Rep.  410. 

The  burden  is  on  an  insurance  company 
when  it  pleads  the  special  defense  of  suicide^ 
and  the  evidence  must  exclude  all  other  rea- 
sonable hypotheses.  Circumstantial  evi- 
dence which  does  exclude  all  other  reasonable 
hypotheses  proves  nothing. 

Phillips  V.  Louisiana  Equitable  L.  Ins, 
Co.  26  La.  Ann.  404,  21  Am.  Rep.  549;  he- 
man  v.  ManhattoAh  L.  Ins.  Co.  46  La.  Ann. 
1189,  24  L.  R.  A.  589,  15  So.  388;  Home  Ben. 
Asso.  V.  Sargent,  142  U.  S.  691,  36  L.  ed. 
1160. 12  Sup.  Ct.  Rep.  332;  Edwards  v.  Trav- 
ellers' L.  Ins,  Co.  22  Blatchf.  225,  20  Fed. 
662 ;  Mallory  v.  Travelers'  Ins.  Co.  47  N.  Y. 
52,  7  Am.  Rep.  410;  Bliss,  Life  Ins.  §§  366, 
367 ;  Keels  v.  Mutual  Reserve  Fund  Life  As- 
so. 29  Fed.  198. 

In  the  absence  of  the  proviaion  the  suicide 
of  the  insured  will  not  affect  the  validity  of 
the  policy. 

13  Am.  &  Eng.  Enc.  Law,  p.  642. 

BreaiuK,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  claims  the  amount  of  a  policy  is- 
sued by  the  defendant  on  May  24,  1893,  for 
$5,000.  He  was  the  beneficiary  named  in 
the  policy.  Defendant's  answer  admits  that 
the  company  issued  the  policy,  denies  that 
the  premium  had  been  paid,  and  sets  up  the 
plea  of  the  intentional  suicide  of  the  insured. 
Defendant  has  abandoned  the  plea  of  failure^ 
of  the  insured  to  pay  the  premium.  Between 
7  and  8  o'clock  on  the  morning  of  March  13, 
1894,  A.  Boynton,  after  having  taken  break- 
fast with  his  family,  consisting  of  four  chil- 
dren,— a  boy  aged  sixteen,  a  girl  aged  eigh- 
teen, and  two  others  aged  eleven  and  five,  re- 
spectively,— and  to  whom  he  had  talked 
pleasantly  during  the  meal,  left  the  break- 
fast table  at  which  his  children  were  still 
seated,  and  went  into  another  room  of  the 
house.  A  few  minutes  after,  a  report  of  a 
gun  was  heard.  The  eldest  son  was  the  first 
to  enter  the  room,  and  was  closely  followed 
by  his  eldest  sister.  The  father  was  found 
sitting  in  a  straight,  high  backed,  armless 
chair,  leaning  back.  He  was  not  conscious. 
He  was  taken  from  the  chair  and  placed  up- 
on the  bed   in   the  room  in  which  he  was. 

Plis  daughter  removed  his  shoes  from  his 
feet.  The  son  is  not  certain,  but  thinks  he 
saw  the  gun,  when  he  came  into  the  room, 
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lying  acroM  his  father's  leg,  with  the  muz- 
zle turned  towards  the  right,  in  a  direction 
opposite  bo  that  in  which  he  was  leaning. 
'Ihe  gun  was  a  simple  single-barrel,  32-inch 
shot-gun.  The  thumb  catch  of  the  hammer 
was  broken.  The  son  had  some  time  prior 
tied  a  string  around  the  hammer,  by  which 
it  could  be  cocked.  The  father  and  the  son 
had  been  in  the  habit  of  shooting  rats  with 
it  around  the  house.  The  son  had  left  it 
loaded  the  previous  day,  but  it  was  not  his 
habit,  after  using  it,  to  leave  it  loaded.  The 
gun  was  a  "trick  gun,"  it  seems,  and  re- 
quired, as  we  understand  it,  some  knowledge 
of  its  peculiarities  to  shoot  it.  We  are  in- 
formed by  the  testimony  that  the  deceased 
had  not  met  with  any  severe  misfortune  in 
his  immediate  family,  except  the  death  of  his 
wife  about  three  years  before,  and  that  he 
was  a  kind  father.  He  was  forty-seven  years 
old,  and  was  in  good  health.  His  only  ail- 
ment at  the  time  was  that  he  had  neuralgic 
headaches.  The  defendant  introduced  testi- 
mony to  prove  that  twice  on  former  occasions 
the  insured  had  sought  voluntary  death.  The 
first  attempt,  it  was  contended,  was  of  a  date 
some  months  previous  to  his  death.  He 
bought  some  morphine  from  a  drug  store 
near  his  home,  and  said  to  the  owner  some- 
thing about  his  going  to  use  it  to  kill  him- 
self. On  cross-examination,  the  witness, 
who  is  a  merchant,  and  sells  medicines, 
changed  and  altered  this  part  of  his  testi- 
mony, saying  that  the  deceased  said  that 
this  would  about  answer  his  purpose,  or 
about  do  the  work.  The  witness  added,  "I 
had  no  idea,  though,  that  he  meant  what  he 
said."  On  another  occasion  he  went  to  a 
boarding  house  in  Shreveport,  and  asked  for 
a  room  to  himself  for  the  night,  as  he  wished 
a  quiet  night's  rest.  He  was  heard  groaning 
during  the  night,  and  a  physician  was  called 
in  by  the  proprietress  of  the  boarding  house. 
The  next  day  she  inquired  of  him  how  he 
was.  He  replied  that  he  was  feeling  very 
well,  and  said:  "Why  did  you  send  for  a 
doctor?  1  wanted  to  die."  His  family 
troubles  were  more  than  he  could  bear,  so  he 
is  reported  to  have  said.  The  testimony 
leads  to  the  inf^ence  that  his  family  troub- 
les grew  out  of  the  conduct  of  his  two  broth- 
ers, who  were,  a  few  months  before  his  death, 
charged  with  larceny,  and  were  forced  to 
leave  the  state  to  avoid  a  criminal  prosecu- 
tion. Upon  evidence  of  which  the  foregoing 
18  a  summary,  defendant  seeks  to  have  the 
judgment  reversed. 

The  impression  of  the  young  son  as  to 
where  the  gun  was  when  he  entered  the 
room,  after  hearing  the  fatal  shot,  we  take 
as  being  correct.  In  our  view,  it  does  not 
necessarily  follow  that  the  deceased  put  an 
end  to  his  own  life  intentionally.  The  son 
said  that  it  was  not  usual  to  let  the  gun  re- 
main loaded,  but  that  it  was  loaded  the  pre- 
vious day  after  he  had  used  it.  The  de- 
ceased may  have  taken  it  up,  not  knowing 
that  it  was  loaded,  and  may  have  handled  it 
as  one  sometimes  handles  an  unloaded  gun. 
ITiere  is  nothing  suggesting  intentional  sui- 
cide by  one  in  tiJcing  up  a  gun.  It  may  have 
been  that  he  intended  to  use  it  for  an  entire- 
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ly  proper  purpose.  Hie  freaks  of  a  gun 
when  not  carefully  handled  are  sometimes 
wonderful.  We  do  not  consider  that  the  gun 
which  deceased  had,  from  the  description  of 
it,  was  entirely  safe,  even  when  prudently 
handled.  The  string  spoken  of  as  tied 
around  the  broken  hammer  is  suggestive  of 
danger  when  the  gun  was  thoughtlessly  tak- 
en up  for  any  purpose.  The  theory  of  sui- 
cide is  not  the  only  one  to  be  inferred  from 
the  testimony.  Other  condusions  may  be 
arrived  at  equally  as  agreeable  to  reason. 

Defendant  contends  that  the  suicidal  in- 
tent was  made  evident  at  least  twice  not 
long  prior  to  hie  death,  as  we  have  noted  in 
the  statement  of  the  facts,^-onoe  at  his  farm 
home,  and  the  next  time  in  Shreveport.  If 
we  weigh  his  oonduet  indicating  a  desire  to 
live  on  the  one  hand,  and  the  acts  which  de- 
fendant alleges  were  indicative  of  his  desire 
to  end  his  life  on  the  other,  the  conclusion, 
we  think,  would  be  in  favor  of  his  desire  to 
live.  This  is  not,  it  may  be  said,  a  correct 
test,  for  the  reason  that  the  least  intent  to 
take  one's  own  life  is  of  more  moment  and 
more  serious  than  days  and  years  passed 
without  the  least  manifestation  of  suicidal 
intent.  It  is  true,  we  know,  that  the  desire 
to  destroy  one's  self  is  hardly  comparable 
with  the  desire  to  live  as  made  manifest  by 
wish  and  intention.  But  here  these  manifes- 
tations of  an  intent  to  commit  the  suicide  are 
not  established  with  any  great  degree  of  cer- 
tainty. At  the  time  so  little  was  thought  of 
them  that  no  one  seems  to  have  suspected 
anything  of  the  kind.  It  was  only  after 
death  that  they  were  recalled  from  the  ob- 
livion to  which  they  had  been  relegated. 
These  Incidents  were  "not  testified  to  by  the 
witnesses  as  if  they  had  considered  that  he 
had  intended  to  put  an  end  to  his  life.  Turn- 
ing to  the  other, — the  natural  desire  to  live. 
— there  are  a  great  many  considerations 
which  may  be  taken  into  account  as  rebut- 
ting entirely  the  incidents  before  stated.  We 
are  informed  that  he  was  an  active  and  in- 
dustrious man,  kind  and  affectionate  to  his 
children,  who,  in  return,  felt  the  regard  and 
aflfection  due  him.  He  was  not  annoyed  by 
debt,  or  anything  else  which  would  have  a 
tendency  to  embitter  one's  life.  This  suit 
proves  that  he  had  at  least  one  brother,  in 
addition  to  his  children,  for  whom  he  must 
have  entertained  regard.  While,  as  a  self- 
respecting  man.  he  was  doubtless  greatly  an- 
noyed by  the  charges  brought  against  two 
of  his  brothers,  that  was  not  of  itself  enough 
to  drive  a  man  to  extreme  desperation. 
Some  time  had  elapsed  since  the  charges  had 
been  brought  against  these  two  brothers, 
during  which  he  did  not  refer  to  them  as 
cause  which  was  driving  him  to  the  commis- 
sion of  such  an  act  as  suicide.  We  are  of  the 
opinion  that  out  decree  is  amply  sustained 
l>v  the  decisions  in  Lemaai  v.  Manhattan  L. 
rkt.  Co.  40  La,  Ann.  1189,  24  L.  R.  A.  580, 
15  So.  388,  and  in  the  case  of  Denechaud  v. 
Trisconi,  26  La.  Ann.  404.  The  evidence 
does  not  exclude  the  theory  that  the  death 
was  accidental. 

For   these    reasons  the  judgment  is  of' 
firmed. 


Digitized  by  VjOOQIC 


i8oa 


Hall  y.  Chaaibersbdro  Woolen  Co. 


PENNSYLVANIA  SUPREME  COURT. 


William  HALL  et  al,,  Appta., 

-CHAMBERSBURG   WOOLEN    COMPANY. 

(187   Pa.   18.) 

1.  A  contract  reading.  *'Boiiflrl&t  •  •  • 
all  tbe  colored  noils  for  the  year  1887/* 
— cannot,  after  the  death  of  one  of  the  par- 
ties, be  shown  by  testimony  of  the  other  to 
have  been  understood  to  mean  all  the  noils 
manufactured  by  a  certain  mill. 

^.  Books  of  original  entries  are  not 
admisMible  la  evidence  to  prove  delly- 
cries  of  goods  sold  under  a  contract  requir- 
ing their  delivery  from  time  to  time  In  the 
future. 

(July  21.  1898.) 


APPEAL  by  plaintiffs  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Frank- 
lin County  in  favor  of  defendants  in  an  ac- 
tion brought  to  recover  the  contract  price 
of  certain  noils  alleged  to  have  been  pur- 
clia;*ed  by  defendants  and  tendered  to  tliem 
by  plaintiffs.     Affirined, 

The  facts  are  stated  in  the  opinion. 

Mesara,  W.  U.  Brewer  and  O.  C.  Bow- 
ers, for  appellants: 

Under  the  peculiar  circumstances  of  the 
case  at  bar  the  plaintiffs  were  entitled  to 
have  their  books  containing  the  charges 
against  the  defendants  admitted  and  read  in 
evidence  to  the  jury,  which  would  have  made 
out  a  prima  facie  case  for  the  plaintiffs, 
calling  upon  the  defendants  to  answer. 


'Note. — What  is  provable  by  books  of  account. 


I.  Scope  of  note. 
II.  Sale  and  delivery  of  goods. 

a.  Delivery   to   third  person. 

1.  Entries   against  party  sued. 

2.  Entries  against  person  reoeivino 

goods. 

3.  Delivery  to  agent. 
4.  Delivery  to  wife. 

b.  Entries  to  charge  a  copartnership. 

c.  Entries  to  charge  two  or  more  per- 

sons  jointly. 

d.  Delivery  in  payment  of  indebtedness. 

e.  Delivery  for  sale  on  commission. 

f.  Character  of  goods  delivered. 

g.  Miscellaneous   cases   of  proper  and 

improper  book  charges. 
III.  Work  done,  and  services  rendered,  and 
materials   furnished. 

a.  Particular  kinds  of  work  and  serv- 

ices provable. 

1.  Physical  Zabor. 

2.  Professional  services. 

3.  Fees   for  official  services, 

4.  Charges  for  carriage. 

5.  Charges  for  board,  etc, 

6.  Miscellaneous  cases. 

b.  Work  done  by  servant. 

c.  Work  done  for,  and  materials  fur- 

nished to,  third  person. 

1.  Entries   against  party  sued. 

2.  Entries  against  person  for  whom 

work  done. 

d.  Miscellaneous  oases. 
IT.  Money  paid  out  or  loaned. 

a.  Notuiatutory  rule. 

1.  Generally. 

2.  To  prove  payment  of  note. 

3.  To   remove    bar   of    statute   of 

limitations. 

4.  Disbursements  by  an  agent. 

5.  Advancements  to  child  by  par- 

ent. 

6.  Money  paid  to  third  person. 

b.  Course  of  business  or  custom. 

c.  Effect  of  amount  of  single  entry. 

d.  Statutory  rule. 
V.  Collateral   facts   generally. 

VI.  Contracts  and  their  performance, 

a.  Contracts  generally. 

b.  Negotiable  instruments. 

c.  Agency. 

d.  Use  and  occupation  of  realty. 

e.  Performance   or   nonperformance   of 

contract. 

1.  General  rule. 

2.  Delivery  of  goods  under  terms 

of   contract. 
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VI.  e. — continued. 

3.  Work   done   under  special   con- 
tract. 
VII.  Ownership  of  property. 
VIII.  Contradiction  and  corroboration  of  wit- 
nesses. 

a.  Contradiction, 

b.  Corroboration, 

1.  Generally, 

2.  Of  impeached  witness. 
IX.  Pecuniary   condition. 

X.  Proof  of  negative.  ♦ 

XI.  Amount    and    value    of    insured    goods 
burned. 

XII.  Miscellaneous  cases. 


*  I.  Scope  of  note. 

The  question  whether  or  not  a  party  litigant 
might'  use  his  books  of  account  as  evidence  in 
his  own  favor  was  treated  In  a  previous  note 
(see  note  to  Smith  v.  Smith  (N.  Y.)  ante,  545), 
and  it  was  there  shown  that  it  was  the  gen- 
eral practice,  in  the  United  States  at  least,  both 
Independent  of  statute  and  by  express  statu- 
toi7  provisions,  to  so  permit  the  party  to  use 
his  books  upon  the  requisite  proof  made  and 
within  the  restrictions  imposed.  The  treat- 
ment of  the  question  in  that  note,  however, 
dealt  only  with  the  admissibility  vel  non  of 
the  books,  leaving  still  undiscussed  the  equally 
Important  question.  What  facts  may  be  proved 
by  the  books?  Uusually,  of  course,  a  party  de- 
siring to  introduce  in  evidence  his  own  books 
does  so  for  the  purpose  of  showing  the  sale 
and  delivery  of  goods  to,  or  the  performance 
of  work  and  labor  for  and  materials  furnished 
to,  the  party  charged  in  the  entries  as  the  debt- 
or. And  the  cases  used  and  cited  in  the  note 
referred  to  supra,  without  exception  it  may  be 
said,  support  the  rule  that  the  books  are  com- 
petent for  that  purpose  within  the  rules  and 
restrictions  shown  therein. 

And  it  has  been  held  that  the  books,  proper- 
ly authenticated,  are  the  best  evidence  of  goods 
ftold  or  work  done,  and  must  be  produced  or 
accounted  for.  Kelly  v.  Holdship,  1  Browne 
(Pa.)  36.  Contra,  Adams  v.  Columbian  S.  B. 
Co.  3  Whart.  76.  But  for  a  full  treatment  of 
the  rule  as  to  the  effect  of  the  statutes  making 
a  party  a  competent  witness  to  testify  for  him- 
self, see  note  referred  to, — Smith  v.  Smith  (N. 
Y.)  ante,  645. 

And  it  has  been  held,  also,  that  the  rule  as 
to  the  items  or  charges  which  may  be  proved 
by  books  of  account  has  not  been  changed  by  a 
statute  (as.  for  example,  the  Illinois  statute) 
prescribing  the  preliminary  proof  upon  which 
the   books   are    to   be   admitted.     Schwa rse   v. 
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Laird  v.  Campbell,  100  Pa.  164;  Bear  v. 
Treirler,  3  W.  N.  C.  214. 

Messrs.  W.  Rvsb  Gillan,  J.  D.  Lnd- 
wig,  E.  J.  Bonbrake,  and  D.  Watson 
Ro'we,  for  appellees: 

The  charges  were  for  goods  sold:  (1) 
Under  a  special  contract ;  (2)  manufactured 
by  a  third  party;  (3)  to  be  delivered  month- 
ly at  distant  periods;  (4)  charges  made 
when  the  goods  were  received  by  the  plain- 
tiffs; (5)  a  large  lump  charge  each  month 
of  a  whole  shipment  of  goods  to  the  plain- 
tiffs; (G)  the  goods  remaining  where  they 
were  when  so  received;  (7)  each  entry 
marked  "stored,"  showing  on  its  face  no  de- 
livery. 

Such  charges  are  not  evidence  of  goods 
sold  and  delivered  by  the  plaintiffs  to  the 
defendants. 

Lonergan    v.    Whitehead,  10  Watts,  249: 


Nickle  V.  Baldicin,  4  Watts  &  S.  290;  Carr 
V.  Sellers,  100  Pa.  169,  45  Am.  Rep.  370; 
Rlieem  v.  Snodgrass,  2  Grant,  Gas.  379 ;  Eah- 
leman  v.  Harnish,  76  Pa.  97;  Rhoads  T. 
Gnul,  4  Rawie,  404,  27  Am.  Dec.  277 ;  Stuck- 
slager  v.  Neel,  123  Pa.  53,  16  Atl.  94. 

The  property  had  not  passed  when  the 
charges  were  made. 

Laird  v.  Campbell,  100  Pa.  159. 

Deaa,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  were  merchants,  dealers  in 
wools,  noils,  and  material  used  for  the  man- 
ufacture of  woolen  goods,  in  Philadelphia. 
The  defendants  were  manufacturers  of  wool- 
ens in  Ghambersburg,  Pennsylvania^  Plain- 
tiffs bad  been  furnishing  to  defendants  ma- 
terials for  the  manufacture  of  woolens  in 
the  year  of  1886,  and  in  November  of  that 


Roessler,  40  111.  A  pp.  474  ;  Boyd  v.   Jennings, 
40  111.  App.  290. 

But,  as  the  courts  have  very  generally  said, 
the  rule  permitting  a  party  to  use  his  books  of 
account  as  evidence  In  his  own  favor  is  founded 
upon  the  necessity  of  the  case.  Again,  this 
rule  necessarily  involves  the  element  that  the 
transaction  entered,  be  one  that  is  proper  mat- 
ter to  be  charged  on  a  book  of  accounts ;  other- 
wise the  book  could  not  be  received,  for,  of 
course,  like  all  other  evidence,  books  of  ac- 
count must  be  competent  for  the  purpose  for 
which  they  are  offered.  And  if,  therefore,  the 
fact  which  the  entry  is  offered  to  prove  is  not 
one  which  can  properly  be  made  the  subject- 
matter  of  an  entry  on  books  of  account,  but 
is  one  which  is  susceptible  of  proof  by  other 
competent  evidence,  or  is  one  whose  proof  Is 
evidenced  by  other  competent  and  accessible 
writings,  the  necessity  of  the  use  of  the.  books 
as  evidence  la  removed,  and  they  are  according- 
ly not  to  be  received,  but  the  party  put  to 
proof  by  other  competent  evidence.  Accord- 
ingly, then,  the  scope  of  this  note  will  be,  not 
the  question  whether  the  books  are  admissible 
as  books  of  account  within  the  rules  shown  in 
the  previous  note  referred  to,  but  rather  wheth- 
er they  arc  competent  to  prove  the  facts  which 
they  are  offered  to  prove,  whether  that  fact 
be  the  sale  and  delivery  of  goods,  the  perform- 
ance of  labor,  payment  or  loaning  of  money, 
collateral  facts,  contracts,  etc.  And  these 
various  questions,  or  exceptions  as  they  may 
In  a  sense  be  termed,  for  they  do  not  in  any 
way  interfere  with  or  contradict  the  general 
doctrine,  will  be  treated  in  detail  In  the  subse- 
quent divisions. 

II.  Sale  and  delivery  of  goods. 

a.  Delivery  to  third  person. 

1.  Entries  against  party  sued. 

In  actions  to  recover  the  price  of  goods  sold, 
which  the  party's  books  of  account,  or  the  evi- 
dence in  the  case,  show  were  delivered  to  some 
person  other  than  the  one  sued  and  against 
whom  the  charges  on  the  books  are  made,  and 
the  controversy  between  the  parties  Is,  not 
merely  as  to  the  amount  or  quantity,  but  wheth- 
er the  party  sued  Is  in  fact  chargeable,  the  rule 
followed  in  many  courts  Is  that  the  books  of 
themselves  are  not  competent  evidence  of  the 
delivery  of  the  goods  so  as  to  charge  the  party 
sued ;  but  the  order,  direction,  or  request  to  so 
deliver  the  goods  to  such  third  person  must 
first  be  proved  by  other  competent  evidence. 
Klnloch  V.  Brown,  1  Rich.  L.  223.  2  Speers, 
L.  284:  Soper  v.  Veazle,  32  Me.  122;  Kerr  v. 
52  L.  R.  A. 


Love,  1  Wash.  (Va.)  172;  Tenbroke  v.  John- 
son, 1  N.  J.  L.  288;  Atwood  v.  Barney,  80 
Hun,  1,  29  N.  Y.  Supp.  810:  Wheeler's  Estate. 
13  Phlla.  373. 

And  Thomson  v.  Porter,  4  Strobh.  Eq.  58,  6S 
Am.  Dec.  653,  holds  that  where  the  goods  are 
taken  up  on  an  order,  or  where  they  are  en- 
tered in  a  pass  book,  and  In  either  case  deliv- 
ered to  a  third  person,  and  not  to  the  purchas- 
er, the  plaintiff  must  furnish  other  proof  of  the 
sale  and  delivery  of  the  goods  than  his  orl^n- 
al  entries,  which  cannot  supply  the  production 
of  the  order,  or  the  pass  book,  which  woultf 
be  the  best  evidence  to  establish  the  contract. 

In  Silver  v.  Worcester,  72  Me.  322,  it  1» 
said  to  be  the  settled  law  that  In  cases  where 
the  goods  are  delivered  to  third  parties,  or  the 
services  are  rendered  at  the  call  or  for  the  ap- 
parent benefit  of  third  parties,  and  the  contro- 
versy between  the  litigants  is  not  merely  as  to 
amount  or  quantity  but  whether  the  defendant 
Is  chargeable,  the  liability  of  the  defendant 
must  be  established  by  proof  outside  of  the 
plaintiff  and  his  books,  except  as  to  detail* 
which  the  third  party  could  not  be  expected  to 
remember. 

Other  courts,  as  In  New  Hampshire,  hold 
that  where  it  appears  by  the  book,  or  upon  the 
examination  of  the  party  offering  it,  that  the 
goods  were  delivered  to  a  third  person  whe 
might  be  called  as  a  witness,  the  book  is  not 
competent  evidence  of  the  delivery  of  the  goods. 
Eastman  v.  Moulton,  3  N.  H.  156;  Mcllvalne 
V.  WUklns.  12  N.  H.  474;  Webster  v.  Clark. 
30  N.  H.  245. 

And  Kaiser  v.  Alexander,  144  Mass.  71,  12 
N.  E.  209,  holds  that  books  of  original  entry  of 
a  party,  although  supported  by  the  suppletory 
oath  of  the  clerk  who  made  the  entries,  are 
not  competent  to  prove  to  whom  credit  wa» 
given  where  that  fact  is  In  issue. 

And  In  Field  v.  Thompson,  110  Masa  151, 
in  which  the  only  Issue  was  upon  whose  order 
and  credit  the  goods  were  delivered.  It  waa 
held  error  for  the  court,  after  excluding  plain- 
tiff's book  of  accounts  as  Incompetent  to  prove 
that  the  goods  were  charged  to  the  defendant 
and  credit  given  alone  to  him,  to  admit  the 
entry  as  a  memorandum  made  by  the  plain- 
tiff at  the  time,  and  as  such  entitled  to  some 
weight  in  confirmation  of  the  recollection  and 
evidence  of  the  plaintiff  upon  the  question  at 
issue. 

So,  a  tailor's  shop  book  of  entries  is  not  com- 
petent evidence  to  prove  an  account  against  a  . 
guardian  for  clothes  made  for,  and  delivered 
by  his  verbal  directions  to,  his  ward.     Deas  v. 
Darby,  1  Nott  ft  M'C.  436. 

And  In  Bartlett  v.  Morgan,  4  Wash.  728.  Z% 
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year  arranged  with  John  Huber,  the  presi- 
dent of  the  company,  to  furnish  colored 
noils  for  the  year  1887.  The  averment  of 
contract  is  founded  on  this  paper: 

Chambersburg,  November  6th,  1886. 
Bought  of  William  Hall  &  Co.  all  the  col- 
ored noils  for  the  year  1887,  at  40  cents,  to 
be  delivered  monthly. 

John  Huber,  Pres. 
Wm.  Hall  &  Cp. 

The  plaintiffs  received  these  noils  from 
the  mill  monthly,  during  the  first  part  of 
the  year  1887.  Sometimes  they  were  stored 
in  their  warehouse  at  Philadelphia,  awaits 
ing  an  order  for  shipment,  and  sometimes 
shipped  to  defendants  immediately.  Up  to 
August  9,  1887,  all  that  were  shipped  were 
received  by  defendants,  and  paid  for.      On 


August  0,  plaintiffs  sent  a  bill  or  invoice  of 
a  shipment  at  that  date,  amounting  to 
$843.75.  On  receipt  of  this  bill,  defendants 
replied,  acknowledging  it,  with  this  request, 
"Please  do  not  store  any  more  for  us  until 
ordered  to  do  so."  To  this,  plaintiffs,  on 
August  13,  replied:  "We  will  stop  storing 
the  noils  as  we  have  been  doing,  and  for- 
ward them  to'  you  every  month  on  their  ar- 
rival. Shall  we  ship  the  lot  that  is  here 
up?"  To  this,  defendants,  ow  August  18, 
replied:  "Will  you  please  send  us  statement 
of  our  account  for  all  unsettled  bills,  exclud- 
ing the  goods  stored  here  and  in  the  city, 
and  store  no  more  for  us  until  further  or- 
ders, as  we  have  as  many  colored  noils  stored 
here  as  we  can  use  until  Ist  of  January." 
To  this,  plaintiffs  replied,  inclosine  state- 
ment for  those  stored  in  Philadelphia  and 
at  Chambersburg,  and  requesting  payment. 


Pac  22,  an  action  for  goods  sold  to  defendant 
but  delivered  under  the  alleged  terms  of  the 
contract  to  a  Ihird  person,  it  was  held  error 
to  permit  the  plaintiff  to  Introduce  in  evidence 
as  proof  of  the  contract  a  ledger  kept  by  him 
in  which  he  had  at  first  charged  the  goods  to 
the  third  person,  and  had  subsequently  writ- 
ten the  defendant's  name  above  that  of  the 
third  person. 

In  Wanamalcer  v.  Price,  9  W.  N.  C.  112,  the 
plaintiff  put  in  his  book  of  original  entries  in 
which  were  a  series  of  charges  against  the  de- 
fendant for  goods  sold  and  delivered,  but  at- 
tached to  each  item  was  a  memorandum  indi- 
cating that  the  goods  had  been  ordered  by  a 
third  person ;  and  a  new  trial  was  granted  be- 
cause certain  bills  for  the  same  goods,  made 
out  in  the  name  of  such  third  person  and  Iden- 
tified by  plalntiff*s  clerk  and  offered  by  defend- 
ant to  prove  that  he  was  not  liable,  were  im- 
properly rejected. 

But  in  Richmond  Union  Pass.  R.  Co.  ▼.  New 
York  &  8.  B.  R.  Co.  95  Va.  886,  28  S.  E.  678, 
It  was  held  that  where  a  defendant  denies  lia- 
bility for  a  claim  sued  upon,  but  asserts  that 
th'j  plaintiff  had  extended  credit,  not  to  the 
defendant,  but  to  a  third  person,  the  plaintiff's 
ledger  is  competent  to  show  that  the  account 
sued  upon  was  charged  to  the  defendant  upon 
its  books  of  original  entry  at  the  time  the 
goods  were  furnished. 

But  where  authority  from  the  defendant  so 
to  deliver  the  goods  to  a  third  person  Is  other- 
wise shown,  plaintiffs*  books,  properly  authenti- 
cated, or  supported  by  their  suppletory  oath, 
are  admissible  to  prove  delivery  of  the  goods 
charged.  Woodward  v.  Remington,  81  Hun, 
160,  30  N.  Y.  Supp.  743;  Mitchell  v.  Belknap, 
23  Me.  475,  Overruling  dictum  in  Dunn  v. 
Whitney,  10  Me.  9,  to  the  effect  that  where 
the  goods  are  delivered  to  an  agent  or  servant 
the  delivery  must  be  proved  by  him. 

So,  in  Ward  v.  Wheeler,  18  Tex.  249,  many  of 
the  items  of  the  account  in  the  book  offered 
in  evidence  were  for  goods  delivered  to  third 
persons  upon  defendant's  order ;  but  It  ap- 
peared that,  in  addition  to  the  book  entries 
and  the  oath  of  the  plaintiff's  principal  book- 
keeper and  clerk,  there  was  corroborative  testi- 
mony respecting  these  items,  fully  establishing 
their  correctness. 

And  In  Taylor  v.  Dickey,  2  Brev.  181,  the 
plaintiff's  book  of  original  entries  was  produced 
and  admitted,  from  which  It  appeared  that  the 
goods  were  delivered  to  a  third  person,  who, 
being  produced  as  a  witness,  testified  that  the 
goods  which  were  charged  to  the  defendant 
were  received  by  the  witness  on  the  defendant's 
62  L.  R.  A. 


account,  and  were  applied  to  the  defendant's 

In  Hurts  v.  Neufville,  2  McMull.  L.  188,  the 
plaintiff  exhibited  an  account  against  the  de- 
fendant's testator  for  a  large  sum  of  goods  the 
most  of  which  were  delivered  to  a  third  per- 
son ;  and,  to  prove  an  authority  to  deliver  the 
goods  to  the  third  person.  It  was  shown  that 
after  they  were  so  delivered  the  testator  gave 
him  a  note  in  payment  for  less  than  one  half 
of  the  amount  of  the  account;  and  a  new  trial 
was  granted  to  the  defendant. 

But  Town  ley  v.  Wooly,  1  N.  J.  L.  377,  holds 
that  the  person  to  whom  the  goods  were  deliv- 
ered is  not  a  competent  witness  to  prove  the 
authority  for  their  delivery  to  him,  or  that  the 
goods  were  delivered  on  account  of  the  person 
charged,  since  his  testimony  tends  to  discharge 
himself. 

In  Wisconsin  the  order  books  and  ledgers  of 
plaintiffs  in  an  action  to  recover  the  price  of 
goods  sold  to  the  defendant,  but  delivered  un- 
der the  terms  of  an  alleged  contract  to  a  third 
person,  are  admissible  in  evidence,  in  connec- 
tion with  testimony  of  the  plaintiff's  clerks 
who  made  the  entries  therein  and  testified  to 
their  correctness;  and  where  the  sale  and  de- 
livery of  the  goods  has  been  abundantly  estab- 
lished by  other  competent  evidence,  error.  If 
any,  in  the  charge  of  the  court  as  to  the  books 
being  account  books  under  the  Wisconsin  stat- 
ute, and  presumptive  evidence  of  the  charges 
contained  in  them,  is  immaterial.  Hopkins  v. 
Stefan,  77  Wis.  45,  45  N.  W.  676. 

An  entry  in  the  order  book  of  a  vendor  is 
admissible  to  show  that  he  acted  upon  the  or- 
der which  was  headed  with  the  defendant's 
name,  and  that  he  charged  the  goods  to  the 
defendant.  Wilcox  Silver  Plate  Co.  v.  Green, 
72  N.  Y.  17. 

And  Gilbert  v.  Sage,  57  N.  Y.  639.  holds 
that,  to  prove  the  sale  and  delivery  of  goods  for 
which  recovery  Is  sought,  the  plaintiff  and  his 
clerks  may  testify  as  to  the  entries  made  by 
each  In  the  plaintlfTs  day  book,  and  swear  that 
he  sold  the  goods  charged,  although  unable  to 
state  the  details,  save  from  the  entries,  where 
the  goods  were  sold  on  orders,  and  the  en- 
tries specified  their  amounts,  and  the  name  of 
the  person  in  whose  favor  the  order  was  drawn, 
but  not  the  items  of  the  purchase. 

And  charges  against  a  person  In  a  party's 
books  of  account  for  goods  delivered  to  an- 
other on  written  order  are  evidence  that  the 
goods  were  furnished  upon  the  former's  credit 
as  original  debtor,  but  are  not  conclusive  upon 
that  point.  Buckingham  v.  Murray,  7  Houst. 
(Del.)  176,  30  Atl.  779. 

And  books  of  acconnt  properly  in  evidence 
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and  further  stating  the  contract  in  this 
language:  "In  reference  to  the  noils,  would 
say  that  in  January  last,  acting  under  in- 
structions of  your  late  president,  Mr.  John 
Huber,  we  contracted  for  you  with  the 
making  of  the  noils  for  what  they  made  for 
this  year,  and,  as  the  contract  has  several 
months  to  run  yet,  we  will  have  to  bill  the 
noils  to  you  until  contract  expires."     The 

SlaintifTs  continued  to  store  the  noils  for 
efendants,  illbd  forwarded  to  them  bills  for 
the  same  monthly,  as  they  were  received, 
and  charged  them  to  defendants,  on  their 
books,  for  the  remainder  of  the  year.  Be- 
ginning with  the  bill  of  August  9,  defend- 
ants refused  to  receive  and  pay  for  them. 
Thereupon  plaintiffs  brought  suit.  At  the 
trial  in  the  court  below,  plaintiffs  offered 
their  books  of  original  entry  as  evidence  to 
show  the  amount  of  ndls  sold  and  delivered 


to  defendants  and  dates  of  sudi  deliveiy 
and  sales.  On  objection  by  defendants,— 
first,  that  the  books  were  not  evidence  to 
show  the  sale  and  delivery  ol  goods  under  a 
special  contract,  and,  second,  were  not  evi- 
dence of  themselves  to  show  a  storage  of 
them  for  defendants, — ^they  were  rejected,  to 
which  plaintiffs  excepted.  The  defendants 
were  a  partnership,  composed  of  many  mem- 
bers, several  of  whom  were  dead  at  the  time 
of  tiial. 

John  Huber,  the  president,  with  whom  the 
plaintiffs  alleged  much  of  the  conversation 
had  occurred  with  respect  to  the  contract, 
had  also  died.  As  a  result,  some  evidence 
offered  by  plaintiffs  was  excluded,  leaving 
their  case  to  rest  mainly  on  the  evidence 
of  the  alleged  contract  of  November  6,  188G, 
with  whatever  interpretation  might  infer- 
entially  have  been  argued  was  put  upon  it 


are  evidence  of  a  person's  liability  for  goods 
charged  in  the  account  sued  on  per  others 
whose  names  appear  In  the  account.  Chastaln 
V.  Brown,  31  Ga.  846.  The  reason  given  is 
that  sach  an  entry  will  not  support  a  presump- 
tion that  SQch  "others"  got  the  goods;  but,  on 
the  contrary,  the  presumption  is  that  the  party 
charged  got  the  goods  himself. 

Lelsman  v.  Otto,  1  Bush,  225,  holds  that, 
admitting  that  an  entry  in  a  merchant's  day 
book  against  one  person  for  goods  sold  to  an- 
other Is  not  competent  evidence  of  the  truth 
of  the  charge,  it  is  admissible  as  the  very  best 
evidence  that  the  merchant  charged  the  goods 
as  sold  on  credit  of  the  person  charged,  and 
not  on  that  of  the  person  to  whom  they  were 
sold,  where  the  former  insist  that  their  promise 
was  only  a  collateral  undertaking  to  pay  a  sub- 
sisting debt. 

2.  Bntriet  agaifiMt  person  receiving  goods. 

A  tradesman's  shop  book  is  evidence  to 
cbnrfi:e  the  original  debtor  only :  but  it  is  not 
admissible  against  one  who  merely  assumed  to 
pay  the  debt  of  the  person  to  whom  the  goods 
were  delivered.  Poultney  ▼.  Ross,  1  Dall.  238. 
1  L.  ed.  117. 

Entries  In  the  shop  book,  not  shown  to,  or 
known  of  by,  the  defendant,  are  not  admissi- 
ble against  him,  where  the  person  malclng  the 
entries  and  testifying  thereto  has  a  distinct 
recollection  of  all  the  facts  independent  of  the 
entries .  nor  are  they  competent  to  show  that 
the  credit  was  given  to  the  defendant.  Textile 
Pub.  Co.  V.  Smith,  31  Misc.  271,  64  N.  Y.  Sopp. 
12.S. 

And  In  an  action  to  recover  for  lumber  sold 
and  delivered  by  the  plaintiffs  to  the  defendant, 
who  admits  the  delivery,  but  claims  that  the 
sale  was  on  the  credit  of  a  third  person,  plain- 
tllTs  boolis  of  account  are  not  competent  evi- 
dence to  prove  a  promise  of  payment  by  the 
defendant.     Somers  v.  Wright,  114  Mass.  171. 

So,  in  an  action  to  recover  from  defendant 
a  debt  due  from  a  third  person,  on  the  ground 
that  the  defendant  had  assumed  the  debt,  a 
book  entry  of  the  debt,  and  of  the  assump- 
tion of  it  by  the  defendant,  cannot  be  given 
In  evidence,  although  accompanied  by  testi- 
mony of  the  party  who  made  the  entry  that 
that  was  the  usual  way  of  entering  the  accounts 
one  person  assumed  for  another,  charging  the 
amount  assumed ;  that  it  was  his  employer's 
custom  not  to  charge  without  the  authority  of 
the  person  assuming  the  debt ;  that  he  never 
put  a  charge  on  the  book  without  the  direction 
of  the  person  assuming ;  and  that  he  would  not 
hnv«^  made  the  entry  in  question  unless  directed 
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by  the  defendant  to  do  so.  Petriken  v.  Baldy. 
7  \^'atts  &  S.  429.  It  was  not  pretended  that 
the  assumption  of  the  debt  by  the  defendant 
was  such  an  item  as  was  properly  chargeable 
in  a  book  account,  but  it  was  insisted  that,  with 
the  aid  derivable  from  the  clerk  who  made  the 
entry,  it  was  proper  evidence.  If,  by  an  in- 
spection of  the  book,  the  bookkeeper  had  re- 
meml)ered  that  the  entry  was  made  on  the  au- 
thority of  the  defendant,  the  court  said  a  dif- 
ferent question  would  have  been  raised,  for 
the  book  was  only  important  as  a  means  of  re- 
freshing the  memory  of  the  witness,  but  he  Iiad 
no  recollection  whatever  of  it ;  and  the  only 
evidence  of  the  agreement  was  an  inference 
which  be  derived  from  the  fact  that  it  was  in 
his  handwriting  and  his  belief  that  he  never  put 
such  charges  In  the  book  without  the  direction 
of  the  person  who  had  assumed  to  pay. 

And  in  Evans  v.  Ownes.  3  Pennyp.  228, 
the  books  were  admitted  merely  on  plaintiff's 
oath  that  they  were  his  books  of  original  en- 
tries, without  any  preliminary  proof  as  to  who 
made  the  entries,  or  when  the  items  were  en- 
tered, or  when  the  goods  were  delivered  with 
reference  to  the  dates  of  the  charges,  the  ac- 
count itself  standing  against  the  debtor  and 
not  the  defendant;  and  it  was  held  that,  not- 
withstanding that  the  court  did  afterward  ex- 
amine the  plalntlfT  as  to  the  manner  and  time 
of  making  the  entries  to  which  proper  answers 
were  given  constituting,  as  against  the  debtor 
in  an  action  against  him,  sufficient  prima  facie 
proof  to  warrant  admitting  the  books,  the  books 
were  not  admissible  as  against  defendant,  be- 
cause it  was  further  shown  that  the  account 
contained  items  on  which  no  claim  was  made 
against  defendant,  and  there  was  no  proof 
separating  the  items  for  which  defendant  was 
sought  to  be  charged  from  those  on  which  no 
claim  was  made. 

In  an  action  In  which  the  defendant  Is 
charged  with  obtaining  goods  by  fraudulent 
representations  that  he  was  the  agent  of  cer- 
tain parties,  an  entry  made  In  the  plaintlfTs 
books  by  a  clerk,  who  testified  that  he  beard 
the  bargain  between  the  parties,  is  not  admis- 
sible to  show  that  the  goods  were  sold  to  per- 
sons charged  therewith  in  the  entry,  and  not 
to  defendant  personally ;  but  it  may,  as  part  of 
the  rea  gestw,  be  read  to  the  jury  as  evidence 
of  the  mere  fact  that  such  an  entry  was  made. 
Moore  v.  Meacham.  10  N.  Y.  207. 

But  It  has  been  held  that,  in  an  action  to  re- 
cover the  price  of  goods  alleged  to  have  l>eeu 
delivered  to  a  third  person  on  defendant's 
promise  to  pay  for  them,  the  fact  that  the 
goods  were  charged  on  the  vendor's  books  of 
account  to  the  person  to  whom  they  were  de- 
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by  the  parties  themselves  in  their  subse- 
quent correspondence.  On  this  evidence,  on 
motion  of  defendants'  counsel,  the  court 
nonsuited  plaintiffs;  and  afterwards,  refus- 
ing to  take  off  the  nonsuit,  we  have  this 
appeal,  with  an  assignment  of  eight  errors, 
-which  may  be  reduced  practically  to  two; 
( 1 )  Did  the  court  err  in  its  opinion  of  the 
contract?  (2)  Did  it  err  in  rejecting  as  evi- 
dence plaintiffs'  book  of  original  entries? 

As  to  the  contract,  the  court  says:  "How- 
ever ambiguous  it  may  be,  there  is  nothing 
in  the  evidence  which  relieves  it  to  any  ex- 
tent of  its  ambiguity, — nothing  to  carry  it 
to  the  jury.  As  we  read  it,  it  is  an  under- 
taking on  the  part  of  the  defendants,  a  com- 
pany engaged  m  the  manufacture  of  woolen 
fabrics,  to  purchase  from  the  plaintiffs,  who 
were  dealers  in  materials,  all  the  colored 
noils  they  would  require  in  the  course  of 


their  business  as  manufacturers  during  the 
year  1887,  to  be  delivered  in  monthly  instal* 
ments,  at  40  cents  per  pound.  It  has  not 
been  shown  that  the  defendants  failed  in 
any  respect  to  comply  with  their  agreement, 
or  that  they  failed  to  pay  for  any  noils  they 
received,  or  tliat  they  received  any  from  any 
other  source,  or  that  they  ever  received  from 
the  plaintiffs  any  of  the  noils  sued  for  in 
this  action."  Hie  plaintiffs  contended  that 
the  contract  on  part  of  the  defendants  was 
to  take  in,  in  the  year  1887,  all  the  noils  con- 
stituting the  output  of  the  Asa  Peck  &  Co. 
mill,  of  Providence,  R.  I.,  not  to  exceed, 
however,  the  output  of  the  year  1886,  and, 
if  that  output  fell  below  the  needs  of  defend- 
ants, then  plaintiffs  were  to  make  up  the 
quantity  by  purchases  from  other  sources. 
The  defendants  contended  they  were  to  take 
only  all  the  noils  they  might  need  for  the 


livered,  while  proper  to  be  considered  by  the 
jory  upon  the  question  as  to  whom  the  credit 
was  given,  is  not  decisive  against  the  admissi- 
bility of  the  books  in  evidence ;  but  that  the 
fact  that  the  goods  were  so  charged  is  not  con- 
clusive that  the  party  charged  was  the  origin- 
al debtor.  Wlnslow  v.  Dakota  Lumber  Co.  32 
Minn.  237,  20  N.  W.  145;  Greene  v.  Burton, 
59  Vt.  423,  10  Atl.  575;  Mackey  v.  Smith,  21 
Or.  598,  28  Pac.  974  ;  Flske  v.  Allen,  8  Jones 
&  S.  7(5:  Dunlap  v.  Hooper,  66  Ga.  211;  Carey 
Lombard  Lumber  Co.  v.  Hunt,  54  III.  App.  314. 

And  where  the  goods  are  charged  on  the  book 
of  entries  to  others  than  the  defendant,  the 
book  may  be  admitted  to  show  the  amount  and 
price  of  the  articles,  after  other  evidence  has 
been  grlven  tending  to  substantiate  the  charge 
against  the  defendant.  Klndlg's  Estate,  9 
York,  18. 

And  pass  books  presented  to  a  merchant  by 
a  customer  who  wants  goods,  and  returned  to 
bim  with  the  goods  with  the  charges  entered 
therefor,  are  admissible  In  evidence,  In  an  ac- 
tion against  a  third  person  to  recover  for  the 
goods  sold,  only  to  fix  the  amount  so  purchased, 
and  not  to  show  that  the  goods  were  sold  on 
his  credit.     Hovey  v.  Thompson,  87  111.  688. 

S.  Delivery  to  agent. 

On  an  Issue  as  to  whether  goods  were  sold 
by  the  plaintiffs  to  the  defendants,  or  to  a 
Third  person  shown  to  be  an  agent  of  the  de- 
fendants, the  original  entries  on  the  plaintiffs' 
books  charging  the  goods  to  the  defendants  are 
admissible  in  evidence  for  the  plaintiffs. 
Downer  v.  Morrison,  2  Gratt.  (Va.)  250. 

And  the  fact  that  charges  in  a  book  of  orig- 
inal entries  were  against  the  agent  of  the  par- 
ty against  whom  recovery  Is  sought,  instead 
of  against  the  party  himself,  does  not  render 
the  book  Inadmissible;  that  Is  a  fact  wholly 
for  the  jury  in  determining  the  weight  to  be 
given  to  It  Dicken  v.  Winters,  169  Pa.  126, 
82  Atl.  289. 

So,  In  Montague  v.  Dougan,  68  Mich.  98,  85 
N.  W.  840,  an  action  to  recover  goods  sold  to 
defendant  on  his  credit,  but  by  his  order  de- 
livered to  a  third  person  who,  he  claimed,  was 
the  real  debtor,  but  who  was  proved  to  be  the 
defendant's  agent,  plaintiff's  books  of  account 
were  held  competent  to  show  to  whom  the  goods 
were  charged  and  the  credit  given. 

And  a  party's  books  are  admissible  In  evi- 
dence to  charge  an  after-discovered  principal, 
though  the  entry  Is  against  the  agent.  Smith 
▼.  Jessup,  6  Harr.  (Del.)  121. 

The  legal  presumption  where  goods  are  sold 
to  an  agent  is  that  credit  is  given  to  the  princi- 
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pal.  and  entries  on  the  books  of  the  vendor 
charging  the  goods  to  the  agent,  though  of  much 
weight  upon  the  question,  are  not  conclusive 
evidence  that  the  credit  was  given  exclusively 
to  him.     Foster  v.  Persch,  68  N.  Y.  400. 

And  in  Davis  v.  Dyer,  60  N.  H.  400,  the  fact 
that  the  plaintiff's  books  of  account  contain 
no  charges  against  the  defendants,  but  all  the 
charges  are  against  a  third  person,  was  held  to 
be  no  ground  for  the  rejection  of  the  books, 
where  It  was  proved  that  all  the  dealings  stated 
In.  the  account  were  had  by  the  plaintiff  with 
the  person  charged  as  agent  for  the  defendants, 
and  that  there  were  no  dealings  with  him  ex- 
cept in  his  capacity  as  such  agent. 

4.  DeUvery  to  wife. 

In  an  action  against  a  husband  for  necessar* 
ies  sold  to  his  wife  while  residing  with  hlm» 
a  merchant's  shop  books,  together  with  his  sup- 
pletory  oath,  are  admissible  to  show  the  sale 
and  delivery  of  the  goods.  Furlong  v.  Hysom, 
35  Me.  382. 

In  Brelnlg  v.  Meitzler,  23  Pa.  156,  an  ac- 
tion to  recover  from  defendant  for  goods  sold 
and  delivered  to  his  wife,  who,  at  the  time  waa 
living  separately  from  him,  it  was  objected  that 
plaintiff's  book  of  original  entries  should.  In 
addition  to  the  usual  preliminary  proof,  havo 
been  preceded  by  proof  of  the  defendant's  lia- 
bility for  his  wife's  contract;  but  it  was  held 
that  the  fact  that  the  purchases  were  made,, 
not  by  the  husband  himself,  but  by  his  wife 
for  whose  contracts  he  was  liable,  was  no  rea- 
son  for  rejecting  the  book;  that  the  sale  to 
the  wife  was  one  fact  in  the  cause  of  which 
the  book  was  evidence,  and  that  defendant's 
obligation  to  supply  her  with  necessaries  or  pay 
for  them  if  supplied  by  the  plaintiff  was  an- 
other fact  to  be  established  by  other  proof; 
that,  as  two  things  cannot  be  done  at  the 
same  time,  one  must  necessarily  precede  the 
other,  and  It  was  proper  to  begin  with  the  sale, 
although  it  was  said  that  if  a  different  order 
had  been  followed  there  could  not  have  been 
a  reversal  for  that  reason. 

In  Dexter  v.  Booth.  2  Allen,  559,  an  action 
against  an  executor  to  recover  the  price  of 
goods  purchased  by  the  testator's  wife  and  de- 
livered to  her,  plaintiff's  book  of  accounts  sup- 
ported by  his  suppletory  oath  were  held  admis- 
sible for  the  purpose  of  proving  the  charges 
and  the  circumstances  of  the  delivery  of  the 
goods  to  the  wife,  but  not  to  prove  that  credit 
was  given  to  the  testator. 

b.  Entries  to  charge  a  copartnership. 

The  fact  that  an  account  sued  on  is  charged 
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year  1887,  and  this  quantity  they  had  taken. 
This  was  far  less  than  the  output  of  the 
mill  named.  The  written  contract  of  No- 
vember 6,  1886,  is  palpably  ambiguous,  as 
the  court  decided.  No  verdict  could,  with 
even  proximate  certainty  of  the  truth,  be 
founded  upon  it  alone.  In  fact,  appellants' 
argument,  in  effect,  conceded  this;  for  it  is 
sought,  first,  to  supplement  the  contract  by 
the  testimony  of  John  Hall,  one  of  plain- 
tiffs, that  when  Mr.  Huber,  president  of 
defendant  company,  made  the  contract, 
it  was  the  understanding  and  agre^nent 
that  the  words  "all  the  colored  noils  for 
the  year  1887"  meant  all  the  noils  man- 
ufactured by  the  Peck  &  Co.  mill.  This 
testimony,  on  objection  by  defendants,  was 
properly  excluded,  because  Huber,  the  part- 
ner with  whom  it  was  alleged  the  agree- 
ment was  madd,  was  dead.     Nor  was  there 


any  other  competent  evidence  tending  to 
mi^e  certain  the  uncertainty  of  the  w^ritten 
contract.  A  careful  reading  of  the  subse- 
quent written  correspondence  throws  no 
light  on  the  question.  It  only  shows  each 
party  sought  to  put  its  own  interpretation 
on  the  contract.  So  that  the  learned  judge 
of  the  court  below,  when  he  held  there  was 
nothing  in  the  evidence  which  relieved  the 
contract  from  its  ambiguity,  committed  no 
error.  There  was  not  enough  in  the  con- 
tract and  the  evidence  to  support  a  verdict. 
The  next  (question  is,  Did  the  court  err  in 
rejecting  plaintiffs'  book  of  original  entries? 
It  appeared  from  the  books  that,  after  the 
refusal  of  the  defendants  to  receive  consign- 
ments of  noils,  plaintiffs  continu^  for  the 
remainder  of  the  year  of  1887  to  store  in 
warehouses  the  product  of  the  Peck  &  Co. 
mill,  and  charge  them  in  their  books  as  for 


In  the  book  In  the  alternative  to  one  of  the 
defendants,  or  to  the  defendants  as  a  firm, 
does  not  affect  the  admissibility  of  the  book, 
where  the  preliminary  proof  required  by  the 
statute  has  been  made;  but  is  a  matter  which 
can  be  considered  only  as  aflTectlng  the  credibil- 
ity of  the  evidence.  Bumell  v.  Dnnlap,  11 
Iowa,  446. 

And  the  books  of  original  entry  of  a  plain- 
tiff suing  defendants  as  copartners  trading  un- 
der the  firm  name  under  which  they  had  traded 
with  plaintiff  prior  to  the  change  in  the  firm 
name  by  withdrawal  of  that  of  one  of  the  de- 
fendants who  claims  that  the  copartnership 
was  then  dissolved,  are  admissible  In  evidence, 
although  the  entries  are  charged  under  the  new 
firm  name,  where  it  appears  that  at  the  time 
of  the  change  in  name  the  partner  whose  name 
was  withdrawn  had  stated  that,  although  his 
-name  would  be  withdrawn,  his  money  would 
remain  in  the  firm  as  usual,  and  that  he  or- 
•dered  plaintiff  to  change  the  name  of  the  firm, 
which  was  done.  Williamson  v.  Fox,  88  Pa. 
214. 

In  Johnston  v.  Warden,  8  Watts,  101,  an 
action  to  recover  from  defendants  as  copart- 
ners for  goods  sold  and  delivered  them,  It  was 
faeld  that  plaintifiTs  book  of  original  entries, 
In  which  the  charge  for  the  goods  was  made  I 
against  the  defendants,  could  be  put  In  as  evi- 
dence of  the  debt,  but  not  as  proof  of  partner- 
ship, after  plaintiff  had  given  some  evidence 
that  the  partnership  existed. 

And  in  Sanborn  v.  Cunningham  (Cal.)  88 
Pac.  894,  the  defendants  contested  the  liabil- 
ity of  the  firm  on  the  ground  that  the  goods 
were  bought  by  a  member  thereof  on  his  in- 
dividual account;  but  the  plaintiff*s  books  of 
account,  properly  authenticated,  were  held  ad- 
missible in  his  behalf  to  show  with  whom  he 
understood  he  had  made  the  transaction,  and 
to  whom  he  looked  for  payment. 

In  Bear  v.  Trexler,  3  W.  N.  C.  214,  the  books 
of  account  of  the  plaintiff's  assignor  in  insol- 
vency, the  entries  In  which  were  against  one 
of  the  defendants  alone,  were  held  to  have  been 
properly  admitted  In  connection  with  evidence 
by  plaintiff  to  prove  that  the  charges  were  in- 
tended to  be  made  against  defendants  as  a 
firm,  and  that  the  defendants  had  received 
the  goods  charged. 

But  in  Kidder  v.  Norris,  18  N.  H.  532,  an 
action  against  a  firm,  the  plaintlff*s  books  of 
account,  containing  charges  against  the  several 
members  of  the  firm  individually,  were  held 
not  to  be  evidence  of  the  delivery  to  the  firm 
of  the  goods  so  charged. 
62  L.  R.  A. 


c.  Entries  to  charge  two  or  more  per$ons  joint- 

Entries  in  a  party's  book  of  accounts,  charg- 
ing two  persons  Jointly,  but  not  as  copartnera 
are  admissible  together  with  his  suppletory 
oath  without  previous  evidence  of  the  joint 
contract.  Box  v.  Welch,  Quincy  (Mass.)  227; 
McGee  v.  Cleveland  Organ  Co.  2  Cleve.  L.  Rep. 
220.  4  Ohio  Dec.  lieprlnt,  481. 

And  in  an  action  upon  an  open  account 
against  one  of  two  Joint  contractors  the  plain- 
tiff's book  of  account  may  be  given  in  evidence 
where  the  defendant  has  not  objected  to  a  non- 
joinder by  a  plea  in  abatement.  Bznm  ▼. 
Davis,  10  Blch.  L.  357. 

d.  Delivei-y  in  payment  of  indebtednese. 

Upon  an  Issue  as  to  whether,  at  the  time  of 
the  purchase  of  the  goods  for  which  recovery 
Is  sought.  It  was  agreed  that  they  should  be 
paid  for  In  cash  or  by  applying  their  prices 
upon  an  account  owing  to  the  defendants  from 
a  firm  of  which  the  plaintiff  was  a  member,  it 
is  competent  for  the  defendants,  af^r  giving 
evidence  to  prove  that  the  goods  were  to  be 
applied  on  the  account  as  alleged,  to  intro- 
duce their  ledger  containing  a  credit  to  the 
firm  in  question  for  an  amount  corresponding 
to  the  amount  claimed  by  plaintiff  for  the  pur- 
pose, not  of  corroborating  the  defendant  as  to 
what  the  terms  of  the  sale  were,  but  as  show- 
ing a  fulfilment  of  the  contract  on  their  part; 
and  the  book  does  not  become  Incompetent  mere- 
ly because  it  may  In  part  show  the  terms  of  the 
agreement.  Griesheimer  v.  Tanenbaum,  28  N. 
Y.  S.  R.  653,  8  N.  Y.  Supp.  582. 

So,  in  an  action  on  a  promissory  note  to 
which  the  defendant  has  pleaded  an  account 
for  goods  sold  and  delivered  to  the  plaintiff, 
which  he  claims  it  was  agreed  between  them 
should  be  applied  in  payment  of  the  note,  the 
defendant's  book  of  accounts,  accompanied  by 
the  common-law  evidence  of  correctness,  may  be 
given  in  evidence  to  the  Jury  to  enable  them  to 
ascertain  how  much  had  been  paid  on  the  note 
according  to  the  agreement  of  the  parties. 
Burnham  v.  Adams,  5  Vt.  818. 

And  in  an  action  by  an  administrator  on  a 
note  executed  to  his  Intestate  in  which  the  de- 
fendant pleaded  payment  In  lumber,  entries 
made  by  the  latter  in  a  book  in  the  usual  course 
of  business,  and  such  as  the  business  required 
to  be  made,  are  competent  evidence  for  him,  and 
he  has  the  right  to  testify  that  they  were  cor- 
rect. Freeman  v.  Deer  Bros.  14  Ky.  L.  Rep. 
813. 

And  Strong  v.  McConnell,  10  Tt.  281.  holds 
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goods  sold  and  delivered.  In  the  absence  of 
the  special  contract,  the  books  would  prima 
facia  have  been  the  evidence  of  the  sale  and 
delivery  of  the  goods,  for  ^he  account  is  the 
ordinary  formal  charge,  ^'Chambersburg 
Woolen  Co.  Bought  of  Wm.  Hall  &  Co."  The 
reasons  given  for  excluding  the  books  are 
very  concisely  and  clearly  expressed  by  the 
«ourt,  thus:  "This  evidence  is  rejected  be- 
cause the  books,  at  best,  are  but  secondary 
evidence,  and  are  only  admitted  in  the  ab- 
sence of  the  primary  evidence  because  of 
necessity.  In  this  case  a  written  contract 
of  sale  is  in  evidence,  ajid  the  delivery  of 
the  suhjectpmatter  of  the  contract  to  the 
defendants  cannot  be  proved  by  the  books, 
but  must  be  established  by  independent  evi- 
dence. Secondly,  the  contract  of  sale  is 
an  express  contract  for  the  sale  of  an  arti- 
cle not  in  existence  at  the  time  of  the  con- 


tract, but  to  be  manufactured  and  made  in 
the  future.  No  property  therein  passed  to 
the  vendee  until  made  or  manufactured, 
and  either  actually  delivered  to  the  defend- 
ants, or  at  least  set  aside  to  them  and  ac- 
cepted by  them,  and  therefore,  except  upon 
proof  of  such  acceptance,  it  could  not  be 
the  subject  of  book  entry." 

This  ruling  is  sustained  by  all  the  author- 
ities. The  leading  case  in  our  state — Lon- 
ergon  v.  Whitehead,  10  Watts,  249 — ^has 
been  followed  ever  since  it  was  decided. 
There,  by  a  special  contract,  Whitehead  un- 
dertook to  deliver  to  Lonergan  bottles  at 
regular  list  prices,  at  rate  of  four  gross  per 
day,  to  the  value  of  $459.43.  It  was  ad- 
mitted that  all  had  been  delivered  except  10 
gross.  Whitehead  offered  in  evidence  his 
book  of  original  entries  to  prove  the  deliv- 
ery of  all  the  bottles  under  the  contract.  The 


that  an  action  of  book  account  will  lie  to  re- 
cover the  value  of  lumber  delivered  and  charged 
with  the  intention  at  the  time  of  delivery  that 
It  should  be  thereafter  credited  toward  the 
payment  of  the  note  held  by  the  defendant 
a^rainst  the  plaintiff. 

Bat  In  Cook  v.  Brlster,  19  N.  J.  L.  73,  it 
was  held  that  an  entry  charging  a  party  with 
an  article  '*to  pay  off  a  note"  held  by  the  party 
charged  against  the  party  charging  is  not  com- 
petent evidence  that  the  article  was  delivered 
In  payment  of  the  note. 

And  In  Terill  v.  Beecher,  9  Conn.  344,  an 
action  of  book  debt,  plaintlff*8  account,  consist- 
ing of  sundry  articles  of  clothing  and  cash  fur- 
nished by  plaintiff  to  defendant,  was  rejected 
on  the  ground  that  the  articles  were  charged 
by  the  plaintiff  with  the  expectation  of  their 
being  paid  for  by  the  services  of  the  defendant, 
pursuant  to  the  agreement  between  them,  and 
were  therefore  not  a  proper  subject  of  charge 
on  the  book. 

e.  Delivenf  for  sale  on  oommission, 

A  book  of  original  entries  of  a  tradesman  Is 
not  admissible  to  show  the  delivery  of  goods 
to  be  sold  on  commission,  even  though  the  book 
be  offered,  not  to  charge  the  defendant,  but  as 
rebutting  evidence  to  explain  certain  payments 
proved  by  him.  Murphy  v.  Cress,  2  Whart. 
83. 

And  an  account  for  goods  delivered  to  be 
sold  on  commission  cannot  be  proved  under  the 
Tennessee  book-debt  statute.  French  v.  Bran- 
don, 1  Head,  48. 

Xor  can  the  plaintiff  in  an  action  to  re- 
cover the  price  of  property  sold  to  the  defend- 
ant without  condition,  which  defendant  claims 
he  bought  on  certain  conditions,  prove  his  ver- 
sion of  the  contract  by  an  entry  in  his  book 
of  accounts.  Collins  v.  Shaw  (Mich.)  83  N.  W. 
146. 

So,  also,  in  assumpsit  for  goods  sold  and  de- 
livered, defendant  cannot  prove  by  an  entry 
in  his  day  book,  made  at  the  time,  that  he  had 
received  the  goods  to  be  sold  on  commission, 
and  had  sold  some  of  them  on  plaintiff's  ac- 
count wherewith  he  had  charged  himself. 
Baisch  V.  Hoff,  1  Yeates,  198. 

Nor  can  the  defendant  corroborate  his  claim 
of  having  received  the  goods  for  sale  on  com- 
mission by  showing  that  the  entry  in  his  books 
At  the  heading  of  the  transaction  with  plaintiff 
stated  that  the  wood  was  so  received,  within 
the  provision  of  a  statute  (How.  [MIch.l  Stat. 
fi  7526 :  Laws  1885,  p.  106)  providing  that  the 
section  of  the  statute  making  charges  and  en- 
tries in  books  of  account  evidence  of  money 
52  L.  R.  A. 


paid,  etc.,  should  not  apply  to  persons  selling 
on  commission,  except  as  to  the  amount  charged 
as  commissions,  unless  accompanied  by  a  vouch- 
er, etc.  Richards  v.  Burroughs,  62  Mich.  117, 
28  N.  W.  755. 

And  in  Meyers  v.  Brice,  2  Pennyp.  38^  an 
action  to  recover  a  loss  on  sales  of  goods  of 
defendant  upon  which  plaintiff  had  made  ad- 
vances, contested  on  the  ground  that  the  trans- 
action between  the  parties  was  a  sale,  and  not 
a  consignment,  defendant's  books  of  account 
were  held  to  be  only  secondary  evidence,  be- 
cause defendant  himself  was  a  competent  wit- 
ness to  prove  by  his  own  testimony  what  the 
contract  was ;  and  that,  as  he  did  so  testify, 
the  necessity  of  Introducing  the  books  did  not 
exist,  and  that  they  were  properly  excluded. 

C  Oharcufter  of  goods  delivered. 

The  day  book  and  ledger  of  a  plaintiff  suing 
on  a  promissory  note  to  which  the  defendant  has 
pleaded  infancy  are  competent  evidence,  after 
the  testimony  by  the  plaintiff's  clerk  that  the 
note  was  given  for  the  balance  of  an  account 
standing  on  plaintiff's  books,  to  prove  the  sev- 
eral articles  of  which  the  account  was  com- 
posed ;  but  not  as  to  the  nature  and  character 
of  the  articles, — whether  necessary  or  not, — 
nor  as  to  their  value, —  whether  charged  at 
fair  prices  or  not, — these  latter  being  questions 
for  the  Jury  under  proper  instructions  by  the 
court.     Earle  v.  Reed,  10  Met.  387. 

But  in  Rlndge  v.  Breck,  10  Cush.  43,  assump- 
sit on  a  promissory  note  to  which  defendant  has 
pleaded  a  discharge  in  insolvency,  It  was  held 
that  the  plaintiff's  book  of  accounts,  supported 
by  his  suppletory  oath.  Is  not  competent  evi- 
dence to  show  that  the  account  in  settlement 
of  which  the  note  was  given  was  for  necessa- 
ries. Karle  v.  Reed,  10  Met.  387,  is  here  dis- 
tinguished on  the  ground  that  in  the  latter 
case  a  competent  witness  bad  testified  that  the 
note  was  given  for  an  account  standing  on  the 
plaintiff's  books,  which  were  kept  by  the  wit- 
ness, and  were  before  the  parties  when  the  note 
was  given ;  and  that  it  was  on  this  ground 
that  the  book  was  admitted :  the  suppletory 
oath  of  the  party  not  being  admitted. 

And  in  Way  v.  Cross,  95  Towa.  258,  63  N. 
W.  691,  on  an  issue  as  to  whether  or  not  the 
note  sued  on  was  given  for  goods  consisting 
of  necessary  family  supplies,  which  were  act- 
ually used  in  the  family  of  the  maker,  and 
hence  chargeable  as  a  family  expense  upon  the 
property  of  either  or  both  the  maker  and  his 
wife  as  provided  by  a  statute  in  that  state,  ft 
was  held  that  plaintirs  book  of  itself  was  not 
evidence. 
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court  below  admitted  it.  This  court  re- 
versed the  judgment,  saying :  "The  evidence 
is  admitted  from  necessity;  for,  according 
to  the  usual  mode  of  doing  business,  the  sale 
and  delivery,  being  con  tern  poraneouB  acts, 
commonly  take  place  when  no  other  persons 
are  present «  and  are  consequently  suscepti- 
ble of  no  other  proof.  But  no  case  has  been 
cited  where  such  testimony  has  been  ad- 
mitted to  prove  a  delivery  of  an  article 
made  in  pursuance  of  a  previous  contract. 
Here  the  contract  was  in  writing  for  the  de- 
livery of  a  quantity  of  bottles  to  the  pur- 
chaser as  they  were  manufactured,  at  dif- 
ferent times  and  at  distant  periods,  and  the 
only  Question  is  whether  ttie  vendor  per- 
formea  the  contract.  The  reasons  on  which 
the  cases  cited  are  ruled  do  not  apply,  for 
there  is  no  necessity  to  resort  to  such  proofs, 
and  it  is  not  according  to  the  usual  course 
of  business.  The  delivery  is  a  matter  of 
notoriety,  done  through  the  agency  of  oth- 
ers, and  therefore  easily  proved  by  disinter- 
ested   witnesses.    The    carman    or    persons 


employed  take,  or  ought  to  take,  receipU; 
ana,  when  this  precaution  is  neglected,  the 
agent  may  be  called  to  prove  the  deliveiy. 
It  has  never  been  supposed,  when  a  contract 
is  for  the  delivery  of  wheat  or  flour,  or  any 
other  article  of  this  description,  at  a  fu- 
ture time,  that  the  common-law  proof  of 
performance  can  be  supplied  by  such  testi- 
mony. It  would  be  evidence  of  the  most 
dangerous  kind."  This  was  followed  by 
yickle  V.  Baldwin,  4  Watts  &  S.  290,  where 
there  was  a  special  contract  for  the  deliveiy 
of  saw  l<»s.  Defendant,  to  sustain  a  set- 
off, offered  his  book  of  original  entries,  to 
show  the  value  and  quantity  of  logs  deliv- 
ered under  the  special  contract.  TUs  court 
says,  expressly  approving  Lonergan  ▼. 
Whitehead,  10  Watts,  249:  "By  a  special 
agreement  of  this  kind,  the  transaction  i» 
taken  out  of  the  usual  course  of  buying  and 
selling,  and  the  performance  of  the  contract 
by  one,  and  the  breach  of  it  by  the  other,  are 
susceptible  of  proof  by  the  usual  kinds  of 
evidence.    No    reason  of   necessity    or   con- 


Charges  made  against  an  intestate  by  a  de- 
ceased clerk,  on  the  books  of  his  employer.  If 
contemporaneous  and  In  the  line  of  his  duty  as 
clerk,  are  not  evidence  of  more  than  the  truth 
of  the  entries  of  the  sale  and  delivery  of  goods 
at  the  times  and  prices  charged,  and  are  not  evi- 
dence that  they  formed  the  consideration  of  a 
note,  or  that  the  goods  were  necessaries  suit- 
able to  the  degree  and  condition  of  life  of  the 
family  of  the  intestate.  Davis  v.  Tarver,  65 
Ala.  98. 

In  Debraham  v.  Walker,  3  W.  N.  C.  26,  In 
which  the  plaintiff  sought  to  hold  the  defend- 
ant, a  married  woman,  liable  on  the  ground 
that  the  goods  sold  were  necessaries,  fi  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of 
defense  was  discharged  as  against  an  affidavit 
denying  that  the  articles  were  necessaries,  the 
court  holding  that  other  proof  than  the  book 
itself  was  necessary  to  prove  that  the  goods 
were  necessaries. 

And  In  an  action  by  a  transferee  of  a  prom- 
issory note  against  the  makers  thereof  to  which 
the  defendants  have  interposed  as  a  set-off  an 
account  for  goods  sold  to  the  transferrer  be- 
fore the  transfer,  the  books  of  the  transferrer, 
who  was  made  a  party  plaintiff,  are  not  admis- 
sible, after  evidence  by  the  defendant  in  sup- 
port of  his  set-off,  to  show  that  the  articles 
were  different  In  kind  and  price  from  those 
shown  by  the  evidence  of  the  defendant. 
Dai  ley  v.  Sonnerbom,  86  Tex.  60. 

f.  Mi9cellaneou9  oases  of  proper  and  improper 
hooh  charges. 

Books  of  account  are  inadmissible  to  prove 
the  sale  and  delivery  of  355  pounds  of  beef  in 
one  item,  and  360  pounds  of  beef  in  another 
item.  Lelghton  v.  Manson,  14  Me.  208.  The 
court  said  the  necessity  for  the  oath  of  a  party 
in  aid  of  his  books  seems  to  exist  only  when  he 
delivered  the  articles  himself.  If  they  are  of 
such  bulk  or  weight  that  the  person  making 
the  entries  cannot  reasonably  be  supposed  to 
have  delivered  them  without  assistance,  the 
presumption  would  arise  that  better  evidence 
of  delivery  might  have  been  produced  and  the 
reason  for  admitting  his  own  testimony  would 
cease. 

But  a  cask  of  spirits  containing  45  gallons 
Is  not  so  d'fflcnlt  for  two  persons  to  deliver 
that  its  deli.ery  cannot  be  proved  by  the  books 
of  account  and  suppletory  oath  of  such  persona. 
Mitchell  V.  Belknap,  23  Me.  475. 
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And  the  admission  in  evidence  of  a  party's 
books  of  account  accompanied  by  his  suppletory 
oath  to  prove  the  sale  and  delivery  of  "60  lime 
casks  at  23  cents  per  cask"  Is  not  such  an  Im- 
proper exercise  of  the  discretion  or  the  court 
in  determining  whether  the  articles  charged  are 
too  bulky  to  permit  the  delivery  to  be  so  proved 
as  will  require  the  setting  aside  of  a  verdict 
in  his  favor.     Clark  v.  Perry,  17  Me.  175. 

Shillaber  v.  Bingham,  3  Dane,  Abr.  321,  was 
an  action  of  assumpsit  on  account  In  which 
the  plaintiff  was  sworn  to  support  his  charge 
as  appeared  by  the  entries  in  his  day  book. 
The  defendant  objected  to  this  kind  of  evi- 
dence to  support  BO  large  a  charge  as  78  bushela 
of  salt  in  one  item  and  132  gallons  of  mm 
in  another,  and  contended  that  these  should  be 
proved  by  other  evidence;  but  the  court  over- 
ruled the  objection,  holding  that  these  were 
articles  of  merchandise  as  to  which  the  courts 
had  made  no  distinction  as  to  quantities. 

Field  V.  Sawyer,  Brayton  (Vt.)  39,  was  an 
action  on  book  for  "one  hogshead  of  gin  116 
gals,  will  reduce  2  to  0,  making  141  gals,  at  75 
cents  $175.75". — and  the  court  sustained  the 
action  and  rendered  Judgment  to  account. 

Goods  sold  under  an  agreement  that  the  ven- 
dor shall  receive  payment  in  other  specified 
goods  are  chargeable  on  book.  Hall  v.  Ives. 
11  Conn.  469. 

A  book  charge  which  accrued  antecedently 
to  a  settlement  between  the  parties  of  their 
accounts,  but  which  was  by  mistake  omitted 
from  the  settlement,  is  not  the  proper  subject 
of  a  subsequent  book  charge.  Remington  v. 
Noble,  19  Conn.  383 ;  Rogers  v.  Moor,  2  Root, 
58;  Punderson  v.  Shaw,  Kirby,  150.  Contra, 
Austin  V.  Berry,  3  Vt.  58. 

Necessaries  furnished  to  a  minor,  and  board 
and  schooling  provided  and  paid  for  by  his 
guardian,  are  chargeable  on  book  account,  and 
provable  thereby.  Wills  v.  St.  John,  2  Root, 
188. 

But  Stanton  v.  Wlllson,  8  Day,  37,  3  Am. 
Dec.  255,  holds  that  necessaries  furnished  to  an 
infant  without  a  request  from  the  person  lia- 
ble therefor  or  a  promise  to  pay  for  them  are 
not  chargeable  on  book. 

And  Finch  v.  Finch,  22  Conn.  411,  also  holds 
that  the  expense  of  supporting  and  educating 
minor  children,  provided  and  paid  for  by  their 
mother,  who  is  divorced  from  their  father.  Is 
not  chargeable  on  book  by  the  mother  against 
the  father. 
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venienoe  exists  for  resorting  to  this  peculiar 
kind  of  evidence,  whether  it  be  to  establish 
the  quantity  of  the  article  furnished,  or  any 
other  ingredient  in  the  party's  case."  These 
cases  are  followed  by  many  others  in  an  un- 
broken line,  down  to  8iuokslager  v.  Neel, 
123  Pa.  53,  16  Atl.  94. 

There  is  nothing  in  the  facts  to  take  this 
case  out  from  the  operation  of  the  general 
rule.  It  was  incumbent  on  the  plaintiffs  to 
prove  the  special  contract  which  they  al- 
leged, and  on  which  they  relied,  and  that 
thejr  performed  it,  by  other  evidence  than 
their  own  declarations  on  their  books.  In 
fact,  such  proof  went  to  the  length  of  ex- 
plaining the  meaning  of  the  ambiguity  in 
the  contract  by  their  own  declarations,  to 
which  meaning  there  was  no  evidence  that 
defendants  assented. 

The  plaintiffs  argued  that,  even  in  this 
view  of  the  law,  there  was  enough  evidence 
to  ffo  to  the  jury,  outside  of  the  contract, 
tending  to  show   that    defendants   had   ac- 


cepted the  invoice  of  storage  of  August  9^ 
1887,  amounting  to  $843.75.  Defendants'^ 
reply  of  August  13,  to  notice  of  ha  vine 
stored  these  goods,  taken  by  itself,  would 
bear  plaintiffs'  construction;  but  this  let- 
ter was  subject  to  explanation,  and  must  be 
taken  in  connection  with  all  the  evidence 
in  the  case;  and  that  it  was  not  the  inten- 
tion of  defendants  to  accept  and  pay  for  the 
storage  of  that  invoice  is  clearly  evinced  by 
their  letter  of  August  22,  in  which  they 
say:  "The  15  bags  which  appear  in  your 
statement  dated  August  9th  please  do  not 
ship.  We  do  not  need  it,  as  we  wrote  you 
on  18th,  as  we  had  enough  on  hand  to  run 
us  until  January  1st,  1888." 

So,  the  question  still  comes  back  to  the 
main  one.  What  was  defendants'  liability 
on  the  ambiffuous  contract?  The  court  be- 
low answered,  "None,"  in  which  answer  we- 
concur. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


Again,  It  has  been  held  that  lottery  tickets 
are  a  proper  subject  of  charge  In  a  book  ac- 
count, and  their  sale  and  delivery  provable 
thereby,  where  the  lottery  ofQce  was  licensed 
and  the  lottery  authorized  by  law.  Gregory  ▼. 
Bailey,  4  Harr.  (Del.)  256;  Bailey  v.  Mc- 
Dowell, 1  Harr.  (Del.)  846;  May  v.  Brownell. 
8  Vt.  463.  But  In  view  of  the  present  Federal 
statutes  prohibiting  lotteries,  or  the  sale  of 
tickets,  this  rule  would  hardly  be  followed  now. 

And  an  action  on  book  account  will  lie  for 
a  charge  of  postages  made  by  a  postmaster 
while  in  office.  Sargeant  v.  Pettibone,  1  Aik. 
(Vt.)  356. 

But  the  account  books  of  a  keeper  of  a  bil- 
liard table  are  not  competent  evidence  to  prove 
an  account  for  games  of  billiards.  Boyd  v. 
Ladson,  4  McCord,  L.  76,  17  Am.  Dec.  707. 

Darnel  v.  Sheldon,  3  N.  J.  L.  522,  was  an 
action  of  debt  in  which  it  appeared  that  there 
were  several  small  articles  of  proTisions 
charged  which  were  noted  to  have  been  lent 
at  the  time  in  the  plaint IflTs  account,  for  which 
reason  the  defendant  contended  that  the  goods 
so  lent  could  not  be  recovered  in  an  action  of 
debt ;  but  the  court  said  that  as  it  was  a  com- 
mon book  account,  kept  in  a  plain  way  and  by 
plain  people,  it  was  sufficient,  and  affirmed  the 
judgment  for  plaintiff. 

In  Worman  v.  Boyer,  14  Serg.  ft  R.  212,  it 
was  held  that  after  plaintiff  had  Introduced  bis 
book  of  original  entries  properly  authenticated 
and  a  letter  from  the  defendant  merely  ac- 
knowledging thtt  receipt  of  letters  from  plain- 
tiff without  stating  their  contents,  and  stat- 
ing his  Inability  to  pay  a  balance  due  plain- 
tiff, and  asking  time,  he  could  not  then  put 
In  evidence  his  Journal  and  ledger  to  show 
what  the  balance  due  was. 

On  a  bill  against  an  agent  for  an  accounting 
the  agent's  books  are  not  admissible  to  prove 
the  sale  and  delivery  of  proTlsIons  and  neces- 
saries to  his  principal.  Poag  v.  Poag,  1  Hill, 
Bq.  285. 

But  an  entry  in  a  book  of  accounts  offered  to 
ihow  the  date  of  the  delivery  of  the  goods 
charged,  made  at  the  time  of  the  transaction 
In  the  regular  course  of  business,  Is  competent 
evidence,  where  the  party  who  made  the  entry 
testlfles  to  the  delivery  of  the  goods,  but  can- 
not from  recollection  fix  the  date,  which  Is  a 
material  fact.  Coatello  v.  Crowell,  133  Mass. 
852. 

And  a  person's  book  of  accounts,  with  his 
•uppletory  oath,  may  be  received  in  evidence 
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to  prove  that  he  is  a  creditor  of  a  deceased 
person  of  whose  estate  he  seeks  to  be  appointed 
administrator  on  the  ground  that  he  is  a 
creditor  thereof  as  provided  by  statute.  Arn- 
old V.  Sabin,  1  Cush.  525. 

The  account  books  of  a  commercial  house 
presumably  kept  honestly  and  in  the  usual  way 
afford  some  evidence  of  nonpayment  of  the 
claim,  where  no  credit  or  evidence  of  payment 
appears  on  the  books.  Union  School  Furni- 
ture Co.  V.  Mason,  3  8.  D.  147.  52  N.  W.  671. 

In  Ducoign  v.  Schreppel,  1  Yeates,  347,  It  waa 
said  that  day  books  are  not  only  evidence  of 
the  delivery  of  goods,  but  of  their  price  also 
prinui  faclSb 

III.  Work    done,    and    tervioet    rendered,    and- 
materials  furnished. 

a.  Partioular  kinds  of  work  and  services  prov- 
able. 

'    1.  Physical  labor. 

Original  entries  In  a  day  book  of  one  sulng- 
for  work  and  labor  done,  are  prima  facie  evi- 
dence, not  only  of  the  work  done,  but  of  the 
price  of  the  work.  Ducoign  v.  Schreppel,  1 
Yeates,  347. 

And  the  books  of  a  plumber,  who  agreed  to 
do  the  plumbing  for  certain  houses  as  cheap  or 
cheaper  than  anyone  else,  are  evidence  to  prove 
the  value  of  work  done  and  materials  furnished. 
Kline  v.  Poster,  1  Walker  (Pa.)  254. 

A  mechanic's  books  stand  on  the  same  footing 
as  a  merchant's  books  under  the  South  Caro- 
lina act,  and  are  admissible  to  prove  his  ac- 
count for  work  and  Iat)or.  Lamb  v.  Hart,  S 
Bay,  362.  1  Brev.  105. 

I'hus,  an  account  book  of  a  carpenter  for 
work  and  labor  as  a  carpenter  Is  entitled  to  go 
to  the  Jury  under  a  fair  construction  of  the  act 
of  the  legislature  allowing  merchant's  books  to- 
be  given  in  evidence  to  prove  book  accounts. 
Slade  V.  Teasdale,  2  Bay,  172.  The  objection 
In  this  case  was  that  the  act  referred  to  was  a 
deviation  from  the  rules  of  the  common  law, 
and  as  such  should  be  construed  strictly  and 
confined  to  merchants  only ;  but  the  court  ruled 
that  ail  classes  of  men  who  were  obliged  to 
keep  books  In  the  way  of  their  trade  should  be 
put  upon  the  same  footing,  there  being  no  good 
reason  why  a  merchant  should  be  peculiarly 
privileged  and  tradesmen  excluded. 

So,  also,  a  miller's  books  of  account  may  be 
received  in  evidence  to  prove  an  account  for 
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meal  sold  and  delivered.  Bxum  v.  Davis,  10 
Rich.  L.  357.  The  objection  was  that  the  mil- 
ler was  not  a  tradesman,  but  It  was  held  un- 
tenable. 

And  a  miller's  books,  who  swears  to  the  orig- 
inal entries  which  he  made,  are  admissible  to 
prove  the  quantity  of  lumber  furnished  from 
his  saw  mill  to  the  defendant.  Gordon  v.  Arn- 
old, 1  McCord,  L.  617.  See  also  Conway  v. 
Splcer,  6  Harr.  (Del.)  425,  holding  that  charges 
for  sawing  lumber  are  proper  subjects  of  a  book 
charge. 

So,  also,  a  shoemaker's  books,  unobjectionable 
otherwise,  are  sdmisslble  for  him  to  prove  an 
account  for  boots  and  shoes  said  to  be  delivered 
to  a  customer.  Drummond  v.  Hyams,  Harp,  L. 
268,  18  Am.'  Dec.  649. 

The  books  of  a  bricklayer  are  admissible  to 
prove  a  performance  of  a  particular  Job  of 
work  in  the  course  of  his  trade  and  articles 
furnished.     Lynch  v.  Petrle,  1  Nott  &  M'C.  130. 

Story  V.  Perrin,  2  Mill  Const.  220,  was  a 
summary  process  for  the  price  of  a  seine.  In 
which  It  was  proved  that  the  plaintiff  was  by 
occupation  a  seine  maker,  whose  books  were  of- 
fered In  evidence,  but  were  objected  to  on  the 
ground  thst  he  was  not  such  a  tradesman  or 
handicraftsman  as  the  law  contemplated  whose 
books  are  in  evidence ;  and  the  court  said  that, 
so  far  as  this  distinction  was  concerned,  they 
were  not  able  to  support  the  contention. 

In  Amee  v.  Wilson,  22  Me.  116,  the  court 
said  that  if  charges  of  a  sail  maker  were  for 
labor  performed  and  materials  furnished  In 
making  the  salts,  it  might  be  proper  to  permit 
his  books  accompanied  by  his  oath  to  be  Intro- 
duced to  prove  the  Items. 

In  Bennett  v.  Shaw,  12  Ohio  C.  C.  574,  an 
action  to  recover  for  carpenter  work  done  by 
plaintlfT,  it  was  urged  by  him  that  his  book 
containing  the  account  of  the  work  done  was 
primary  evidence  of  the  doing  of  the  work  and 
the  furnishing  of  materials,  but  with  this  claim 
the  court  disagreed.  The  court  said:  "Any 
party  In  the  state  of  Ohio  has  a  right  to  testify 
and  to  corroborate  his  testimony  with  that  of 
any  other  witness.  If  he  brings  his  action  upon 
an  account,  primarily  h|s  own  testimony  Is  the 
highest  and  best  evidence  that  can  be  offered  of 
the  facts  set  forth  in  his  petition,  or  that  of 
the  witnesses  who  had  the  transactions — who 
performed  the  work,  or  who  delivered  the  ma- 
terial described  in  his  petition.  The  fact  that 
at  the  time  of  the  performance  of  the  work  and 
of  the  delivery  of  the  material  these  transac- 
tions were  recorded  In  a  book  is  merely  corrob- 
orative, and  Is  secondary  evidence  of  the  trans- 
actions themselves :  but  If  those  transactions 
were  recorded  at  the  time,  and  It  Is  testified  to 
by  some  person  who  knows  of  It,  that  they  were 
recorded  at  the  time;  and  If  the  person  who 
recorded  testifies  that  he  recorded  them,  and 
that  they  were  truthfully  recorded,  the  book 
may  be  received  In  evidence,  not  independent  of 
the  testimony  of  the  witnesses,  but  In  connec- 
tion with  their  testimony.  This,  we  think.  Is 
the  certain  rule  upon  that  subject." 

The  books  of  a  tradesman  or  mechanic  are 
admissible  only  to  prove  the  performance  and 
delivery  of  work  done  within  the  mechanic's 
shop ;  and  where  the  work  Is  done  outside  his 
shop  or  on  the  premises  of  the  party  charged, 
such  as  building  or  repairing  a  house  or  any 
other  fixture,  i.here  can  be  no  necessity  for 
books,  for  the  work  Itself  Is  apparent  and  pal- 
pable. St.  Phillip's  Church  v.  White,  2  Mc- 
Mull.  L.  306. 

And  In  Lynch  T.  Cronan,  6  Gray,  531,  a  pe- 
tition to  enforce  a  mechanic's  lien  for  labor 
performed  by  the  petitioner  upon  a  building, 
the  petitioner's  book  of  accounts  and  supple- 
tory  oath  were  held  not  to  be  competent  evi- 
dence of  the  labor  performed  by  him.  He  had 
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It  In  his  power  to  secure  other  evidence  of  the 
work  which  he  performed  by  the  testimony  of  the 
contractor  or  of  his  fellow  workmen. 

Time  consumed  In  teaming  and  hauling  for 
the  party  againnt  whom  the  charges  are  entered 
Is  a  proper  subject  of  book  entry,  provided  the 
charges  are  made  at  or  about  the  time  the  work 
Is  done.  Dlcken  ▼.  Winters,  169  Pa.  126,  32 
Atl.  289. 

But  a  book  In  which  a  day  laborer  keeps 
his  accounts  against  his  employer  for  work  and 
labor  Is  not  the  sort  of  book  which  the  Georgia 
statute  contemplates.  It  Is  not  a  book  kept 
by  a  shopkeeper,  storekeeper,  or*any  other  per- 
son dealing  with  customers  by  whom  the  dealer 
can  show  that  he  kept  correct  books,  but  is  a 
mere  memorandum  which  can  be  used  to  re- 
fresh recollection,  though  It  is  not  admissible 
in  evidence.     Schall  v.  Kisner,  58  Ga.  190. 

Neither  the  rate  of  wages  nor  the  time  of 
service  of  an  employee  can  be  properly  shown 
by  entries  In  the  books  of  his  deceased  employer, 
as  there  is  no  ground  of  necessity  upon  which 
such  entries  made  by  a  party  can  become  evi- 
dence which  It  Is  competent  for  him  to  offer 
in  his  own  favor.  Silver  ▼.  Worcester,  72  Me. 
322. 

2.  Professional  servioea. 

Books  of  account  are  generally  held  to  be 
competent  evidence  to  prove  charges  for  pro- 
fessional services  rendered,  such  as  those  of  a 
lawyer  or  physician. 

Thus,  In  Black  v.  Eeybold,  3  Harr.  (Del.) 
528,  the  court  said  that  the  legal  fees  of  an 
attorney,  and  his  compensation  for  counsel,  are 
properly  the  subjects  of  charge  in  a  book  ac- 
count. 

And  It  has  been  held  that  the  professional 
services  of  an  attorney  at  law  are  provable  by 
the  attorney's  books  and  his  suppletory  oath. 
Snell  V.  Parsons,  59  N.  H.  521 ;  Codman  v. 
Caldwell.  31  Me.  560. 

Charlton  v.  Lawry,  1  N.  C.  (Mart.)  pt 
1,  p.  26,  was  assumpsit  on  an  account  for  fees 
of  plaintiff's  testator  as  attorney  In  which  the 
plaintiff  moved  to  prove  the  account  by  the  tes- 
tator's book  under  the  book-debt  act,  to  which 
the  court  objected  because  the  record  of  the 
business  done  would  be  better  evidence :  but 
after  argument  to  the  effect  that  the  hardship 
of  the  case  and  the  reason  suggested  by  coun- 
sel that  the  record  would  not  always  l«  the 
best  evidence  because  the  attorney  might  enter 
his  appearance  without  being  employed,  the 
court  allowed  the  books  to  be  given  in  evidence, 
the  sum  being  under  30  shillings. 

But  on  a  contest  between  an  attorney  and 
his  client  over  a  demand  for  fees  and  disburse- 
ments for  which  the  attorney  claims  a  lien  on 
the  judgment  recovered  In  behalf  of  his  client 
the  attorney's  book  of  accounts  Is  Inadmissible 
to  support  his  demand  where  it  contains  no 
charges  upon  which  any  lien  could  arise.  Wells 
V.  Hatch,  43  N.   H.  246. 

Again,  a  physician's  books  of  account  have 
been  held  admissible  In  evidence  for  him  equal- 
ly with  those  of  a  trader  or  merchant.  Foster 
V.  Coleman.  1  B.  D.  Smith,  85. 

And  the  books  of  account  of  a  physician  suing 
the  personal  representative  of  a  deceased  pa- 
tient to  recover  for  professional  services,  sup- 
ported by  the  suppletory  oath  of  his  wife,  is 
admissible  under  the  Nebraska  statute.  Martin 
V.  Scott,  12  Neb.  42.  10  N.  W.  532. 

And  In  an  action  by  a  physician  to  recover 
for  professional  services  rendered  to  a  patient 
since  deceased,  he  may  Introduce  his  books  of 
account  to  prove  his  claim.  Bookout  t.  Shan- 
non, 59  Miss.  378. 

In  Duraud  v.  Grimes,  18  Ga.  693,  however. 
It  was  held  that  testimony  proving  the  actual 
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rendition  of  services  by  a  physician  was  l)etter 
evidence  than  his  boolcs. 

In  Mcliiide  v.  Watts,  1  McCord,  L.  384,  an 
action  by  an  executrix  of  a  deceased  physician 
against  the  captain  of  a  ship  for  medicine  and 
attendance  on  the  ship's  mate,  the  physician's 
book  of  original  euinea  proved  in  the  usual 
way,  accompanied  by  the  testimony  of  a  witness 
who  stated  that  he  had  presented  the  bill  to 
the  captain  who  made  no  objection  to  It,  but 
who  could  not  state  positively  that  the  captain 
•aid  he  would  pay,  but  the  Impression  on  his 
mind  was  that  the  captain  Intended  to  pay, 
was  held  good  evidence,  not  merely  as  to  the 
medicine  administered  and  services  rendered, 
but  the  book  entry  was  corroborated  by  the  ac- 
companying testimony  which  established  a  tacit 
Admission  that  the  captain  had  employed  the 
physician. 

In  Pennsylvania  the  question  does  not  seem 
to  have  been  finally  settled  by  the  supreme 
court  of  that  state. 

Thus,  in  Hale  v.  Ard.  48  Pa.  22  the  book  entry 
was  for  the  professional  services  of  the  attorney 
at  law,  and  was  admitted  without  objection  on 
the  part  of  the  defendant ;  but  the  court  said 
that  If  the  question  were  squarely  before  them 
they  should  hesitate  before  pronouncing  the 
entry  receivable.  "Unlike  physical  labor,"  said 
the  court,  "It  is  Incapable  of  being  gauged  by 
the  time  It  occupies  or  by  comparing  It  with 
other  similar  services  with  which  the  Jury  is 
supposed  to  be  acquainted.  Nor  is  It  capable 
of  such  certainty  In  description  as  is  essential 
to  an  ordinary  charge  for  work  done." 

And  in  Re  Fulton,  178  Pa.  78,  35  L.  B.  A. 
133,  35  Atl.  8S0,  the  court  declined  to  decide 
bow  far  books  of  original  entry  may  be  re- 
<:elved  as  evidence  of  services  of  a  professional 
character,  but  F^tlll  intimated  that  upon  a  prop- 
er objection  they  would  hold  them  inadmissible 
for  that  purpose. 

But  some  of  the  other  courts  of  that  state 
have  held  that  professional  services  rendered 
by  a  physician  are  a  proper  subject  of  book 
entry.     German's  Estate,  16  Phila.  318. 

But  have  held  that  the  professional  services 
rendered  by  an  attorney  are  not  the  proper  sub- 
ject of  a  book  charge.  Atwood  v.  Caverley, 
1  W.  N.  C.  82;  Rogers  v.  Scullins,  2  W.  N.  C. 
535 :  Heany  v.  Klelne,  8  W.  N.  C.  474. 

In  Forman's  Estate,  7  Pa.  Dist.  R.  214,  It 
was  said  to  be  more  than  doubtful  whether 
cervices  of  a  professional  character,  such  as 
those  rendered  by  a  lawyer  or  surgeon,  can  ever 
be  proved  by  entries  in  a  book  account. 

In  Langolf  v.  Pfromer,  2  Phila.  17,  an  action 
by  a  physician  for  professional  services  ren- 
dered and  medicines  sold,  it  was  held  that  the 
Jury  were  not  bound  to  accept  plaintiff's  book 
of  original  entries  as  It  stood,  as  to  the  value 
of  his  services  rendered,  without  any  abate- 
ment of  what  might  appear  to  them  unreason- 
able  or  excessive. 

In  Harlocker  v.  Oertner,  4  Clark  (Pa.)  191, 
an  action  for  medicines  sold  and  delivered,  the 
court  charged  the  Jury  that,  when  proved  by 
plaintiff's  oath,  his  book  of  original  entries  was 
evidence  of  medicines  sold  and  delivered  and  of 
their  price;  but  where  it  appears  that  he  had 
commenced  the  practice  of  medicine  without  a 
previous  study  or  experience,  and  he  did  not 
disclose  the  nature  of  his  compounds  or  the 
Ingredients  of  which  they  were  composed  (the 
book  only  describing  them  as  "powders"  and 
"boxes  of  salve"),  the  Jury  might  find  them  to 
be  of  no  value  whatever.  There  was  a  verdict 
for  defendant. 

In  Hirst  V.  Clarke,  1  Clark  (Pa.)  808.  it  was 
beld  that  the  Intellectual  labor  of  authors  was 
not  such  labor  as  could  properly  be  the  subject 
of  a  charge  in  a  book  of  accounts ;  and  that  a 
copy  of  an  account  charging  defendant  with 
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various  Items  of  literary  composition  was  not 
such  an  account  as  was  within  the  meaning 
of  the  Pennsylvania  statute  allowing  the  plain- 
tiff to  take  Judgment  upon  it  for  want  of  an  af- 
fidavit of  defense. 

Again,  an  entry  In  an  architect's  book  of 
original  entries,  making  a  charge  for  making 
plans  for  the  alteration  of  a  building,  cannot 
be  proved  by  a  copy,  under  the  Delaware  stat- 
ute.    Sloan  V.  Grimshaw,  4  Houst.  (Del.)  326. 

And  it  has  been  held  that  charges  for  tuition 
are  the  proper  subject  of  book  charge.  Oliver 
V.  Phelps.  20  N.  J.  L.  180,  21  N.  J.  L.  697. 

So,  also,  of  charges  for  books  and  stationery 
furnished  to  a  pupil.     JMd. 

But  a  school  master's  books  of  account  were 
held  to  be  incompetent  to  prove  his  account.  In 
Pelser  v.  Cranston,  2  McCord,  L.  328. 

8.  Feet  for  official  aervicet. 

The  books  of  account  of  a  sheriff  suing  for 
maintaining  in  Jail  a  debtor  held  on  a  eapiae 
ad  tfatisfaciendum  at  the  suit  of  the  defendant 
are  not  competent  evidence  for  the  plaintiff. 
Walker  v.  M'Mahan,  3  Brev.  251. 

And  the  fees  of  a  notary  public  are  not  the 
proper  subject  of  a  book  entry.  Brown  v. 
Bennett,  6  Legal  Gaz.  167,  s.  c,  8  Luzerne 
Legal  Reg.  63. 

Under  the  act  of  March  28,  1835  (P.  L.  88 ; 
Pepper  &  Lewis  Dig.  3613),  it  was  held  that  no 
aflldavit  of  defense  was  required  when  the 
charges  were  made  for  the  services  of  a  notary, 
although  they  were  entered  in  a  book,  such  not 
being  "book  debts"  within  the  meaning  of  the 
act     Harbison  v.  Hawkins,  81*  Pa.  142. 

In  this  case  it  was  said,  as  preliminary  to 
the  decision  in  the  case,  that  entries  made  by 
a  notary  for  charges  for  taking  depositions  and 
an  acknowledgment  would  not  render  the  book 
in  which  they  were  entered  admissible  as  a  book 
of  original  entries. 

In  Miller  v.  French,  1  Alk.  (Vt.)  99,  fees  for 
services  rendered  a  Justice  of  the  peace  were 
held  chargeable  on  book  and  recovered  in  an  ac- 
tion on  book  account.  "No  precise  rule  has 
been  or  can  be  adopted,"  said  the  court,  "as  to 
what  may  be  charged  on  book.  Perhaps  it 
would  have  been  more  correct,  and  certainly 
more  safe,  to  have  restricted  the  action  on  book 
to  such  demands  as  consist  of  services  rendered, 
or  personal  chattels  delivered  without  any  spe- 
cial contract  between  the  parties,  and  where, 
according  to  the  usual  course  of  deal,  no  other 
evidence  than  the  oath  of  the  parties  Is  pre- 
sumed to  exist.  This,  however,  would  be  op- 
posed to  the  usage  that  has  obtained  In  the 
state.  If  not  to  the  course  of  Judicial  decisions." 

Smith  V.  Johnson,  0  N.  J.  L.  511,  was  an 
action  by  a  constable  to  recover  for  fees  due 
him  for  serving  warrants.  There  seems  to  have 
been  no  objection  to  the  plaintiff's  book,  the 
Judgment  being  reversed  on  other  grounds. 

4.  Charges  for  earriage. 

The  books  of  the  owner  of  a  ferry,  supported 
by  proof  in  the  usual  manner  by  those  who 
had  made  the  entries,  and  of  one  who  was  dead, 
his  handwriting  being  proved,  are  admissible 
to  prove  an  account  for  ferriage.  Frazler  v. 
Drayton,  2  Nott  &  M'C.  471. 

And  money  due  for  freight  on  certain  goods 
shipped  on  plaintiff's  vessel  by  the  defendant 
and  transported  to  the  destination  is  chargeable 
on  book,  although  the  price  of  freight  be  agreed 
on  beforehand.     Boardman  v.  Keller,  2  Vt.  65. 

But  services  rendered  by  the  plaintiff  for  the 

defendant  in  smuggling  goods  during  a  time  of 

war  are  not  chargeable  on  book.     Lockwood  v. 

Knap,  1  Root,  153.     It  was  an  illlcft  transaction 

to  which  the  court  will  give  no  aJd.  . 
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6.  ChargeM  f<Mr  board,  eie. 

Books  of  original  entry  on  proper  foundation 
being  made  by  the  oath  of  the  party  who  kept 
them  are  competent  evidence  to  prove  charges 
therein  for  board,  washing,  nursing,  knd  stock 
ranching,  and  their  value.  Jones  ▼.  Gammans, 
11  Nev.  249. 

So,  meals  furnished  from  day  to  day  by  a 
hotel,  keeper  are  a  proper  subject  of  book 
charge ;  and  it  Is  no  valid  objection  to  the  book 
that  the  charges  are  in  part  and  to  a  con- 
siderable extent  charges  for  meals  furnished 
to  the  servants  of  the  party  charged.  Tre- 
main  v.  Edwards,  7  Cush,  414. 

But  in  Gibbons'B  Estate  (1869)  1  Campbell, 
10,  8.  c,  1  Legal  Oaz.  29,  it  was  held  that  items 
charging  board  and  cash  are  not  for  goods  sold 
in  the  ordinary  course  of  business,  and  the 
book  containing  them  was  not  such  a  book  of 
original  entry  as  to  be  admissible  in  evidence; 
also  that  a  charge  for  "refreshments"  furnished 
a  sailor,  when  it  does  not  appear  what  the  re- 
freshments were,  and  It  is  probable  from  the 
nature  of  the  business  that  they  were  liquors, 
in  which  case  the  debt  expressly  forfeited  by 
statute,  was  not  allowable. 

0.  MUoellaneouM  ooses. 

The  hire  of  a  slave  was  held  a  proper  subject 
for  book  account  under  the  Tennessee  statute, 
in  Irwin  v.  Jordan,  7  Humph.  167. 

So,  also.  Is  the  hire  of  a  horse  due  under  a 
contract  made  between  the  parties.  Easly  t. 
Bakln,  Cooke   (Tenn.)   888. 

Again,  books  of  account,  supported  by  the 
necessary  preliminary  proof,  are  admissible  to 
prove  an  account  for  advertising.  Anthony  v. 
Stlnson,  4  Kan.  211. 

And  a  printer's  books  duly  proved  are  admis- 
sible to  prove  his  authority  for  inserting  ad- 
vertisements ;  and  also  the  delivery  of  his  news- 
paper to  a  subscriber  when  he  has  no  better  evi- 
dence in  his  power.  Thomas  v.  Dyott,  1  Nott 
ft  M'C.  186. 

But  they  are  not  sufficient  to  prove  the  inser- 
tion of  the  advertisements.  The  file  of  the 
newspapers  must  be  produced  to  show  that. 
Richards  v.  Howard,  2  Nott  &  ^'C.  474. 

But  the  books  of  account  of  a  scrivener  are 
not  admissible  under  the  South  Carolina  act. 
Watson  V.  Bigelow,  2  Brev.  127. 

And  plans  of  an  architect  for  the  alteration 
of  a  building  are  not  materials  properly  charge- 
able in  a  book  account.  Sloan  v.  Grimshaw,  4 
Honst.   (Del.)  326. 

But  in  an  action  by  plaintiff,  an  officer  of 
defendant  club,  to  recover  for  services  rendered 
as  collector  of  rents,  the  admission  of  the 
plaintifiTs  book  showing  the  collections  made  by 
him  is  proper.  Flynn  v.  Columbus  Club,  21  R. 
I.  634,  45  Atl.  551. 

And  in  an  action  to  recover  for  services  as 
bookkeeper,  salesman,  and  clerk  defendant's 
books  kept  by  plaintiff  while  so  employed  are 
admissible  to  show  the  character  and  amount 
of  bookkeeping  done  by  plaintiff  and  the  extent 
of  defendant's  business,  in  determining  the 
value  of  plalntirs  services.  Crusoe  v.  aark, 
127  Cal.  341,  59  Pac.  700. 

And  where  the  compensation  of  the  manager 
of  a  business  is  to  be  measured  by  one  half 
of  the  net  profits,  the  books  kept  during  his 
management  are  admissible  in  evidence  to  show 
the  true  measure  of  his  recovery  under  his  con- 
tract.    Voorheis    v.    Bovell,    20    111.    App.    538. 

In  Bushnell  v.  Simpson.  119  Cal.  658,  51 
Pac.  1080.  an  action  to  recover  balance  of  salary 
due  to  plaintiff  for  services  as  president  of  a 
corporation  which  had  assigned  Its  property  to 
defendant  who  had  assumed  to  pay  Its  debts, 
in  which,  after  proper  testimony  of  defendant's 
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election  as  president,  and  amount  of  salary 
to  be  paid  to  him,  plaintiff  testified  that  he  had 
performed  the  duties  during  the  time  alleged: 
that  during  that  time  he  had  paid  out  money 
for  the  corporation  to  which  he  rendered  vouch- 
ers, and  had  purchased  goods  and  drawn  money 
at  various  times  from  it  for  his  personal  use,  and 
that  he  kept  a  book  in  which  these  various  items 
were  entered,  and  in  which  he  had  also  entered 
charges  for  his  services  as  rendered, — it  was 
held  that,  as  against  the  objection  that  "the 
books  of  the  company  are  the  proper  books  to 
be  offered  in  evidence  in  this  case,"  this  book 
kept  by  plaintiff  was  proper  to  be  exercised  in 
evidence  for  the  purpose  of  fixing  the  amount  to 
be  deducted  from  the  salary  due  him,  although 
it  could  have  no  weight  in  determining  the 
amount  of  salary  which  he  was  to  receive:  his 
claim  to  a  salary  being  based  upon  express  con- 
tract. 

Where  the  services  are  In  themselves  such 
as  are  usually  chargeable  on  book,  a  special 
agreement  as  to  the  mode  of  payment  will  not 
preclude  the  party  performing  them  from  the- 
right  to  so  charge  them  and  sue  for  them  on 
book  account.  Newton  v.  Biggins,  2  Vt.  366; 
Fay  V.  Green,  2  Alk.  (Vt.)  886,  dictum. 

So,  work  done  under  a  special  agreement  flx> 
Ing  the  price  payable  at  a  future  date  is  charge- 
able on  book  if  not  paid  as  agreed ;  and  the 
fact  that  the  price  is  fixed  does  not  deprive 
of  the  right  to  so  charge.  Fry  v.  Sly  field,  8- 
Vt.  246. 

But  they  cannot  be  charged  on  book  until 
the  other  party  has  been  guilty  of  a  breach  on 
his  part.     Harris  v.  Baker,  1  Root,  220. 

In  Dayton  v.  Dean,  23  Conn.  99,  book  debt 
to  recover  for  labor  performed,  it  appeared  that 
the  plaintiff  had  proposed  to  work  for  the  de- 
fendant for  three  months  at  a  stipulated  price 
per  day  payable  quarterly,  and  that  the  defend- 
ant had  accepted  the  proposal,  but  added  that 
the  plaintiff  should  have  his  pay  every  night; 
and  it  was  held  that  full  performance  of  three 
months*  work  before  any  payment  could  be 
claimed  by  the  plaintiff  had  been  waived,  and 
that  the  plaintiff  could  charge  on  his  book  and 
recover  for  the  time  he  had  actually  worked. 

In  Summers  v.  M'Klm,  12  Sei-g.  &  R.  405,  an 
action  for  work  and  labor,  it  was  held  that 
defendant  could  not  put  In  evidence  a  book 
containing  an  account  kept  by  himself  of  the 
work  and  labor  done  by  plaintiff. 

In  an  action  to  recover  the  daily  wages  of 
the  plaintiff's  slave  employed  by  the  defendant, 
a  small  memorandum  book  kept  by  the  defend- 
ant's master  workman,  which  contains  an  ac- 
count of  the  days'  work  of  all  the  hands  hired 
by  the  defendant,  and,  amongst  the  rest,  of 
the  slave  In  question,  and  also  stating  the  lost 
time  of  each  slave  or  hand  hired  by  the  day.  Is 
not,  although  supported  by  the  defendant's  sup- 
plelory  oath  and  Shown  to  be  the  customary 
mode  of  keeping  such  an  account,  admissible  to 
prove  the  fact  that  the  slave  had  lost  several 
portions  of  days,  making  up  In  the  whole  the 
sum  which  defendant  claims  should  be  deducted 
from  the  amount  sued  for.  M'Kewn  v.  Barks- 
dale,  2  Nott  &  M'C.  17. 

On  an  issue  as  to  the  time  of  a  professional 
visit  of  a  physician  to  which  a  witness  testifies, 
who  also  testifies  to  other  like  visits  upon  other 
persons  upon  the  same  day,  the  physician's  book 
of  accounts,  containing  his  daily  entries  pur 
porting  to  be  made  at  the  time,  showing  charges 
for  professional  services  against  the  person 
mentioned  by  the  witness  as  the  places  where 
the  physician  made  the  other  visits,  is  not  ad- 
missible to  show  the  time  of  the  visit  in  ques- 
tion. Lelghton  v.  Sargent,  81  N.  H.  110,  64 
Am.  Dec.  323. 

To  render  an  account  book  admissible  Id  erl- 
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•dence  in  favor  of  the  party  keeping  it.  It  is 
unnecessary  that  he  testify  that  he  has  not 
teen  paid  for  the  scryices  charged.  If  the  de- 
fendants rely  on  payment,  they  may  prove  it 
by  inquiring  of  the  plaintiif  or  otherwise. 
Witherell  v.  Swan,  32  Me.  247. 

In  McGarrey's  Estate,  »  Pa.  Dlst.  R.  172,  a 
•claim  against  a  decedent's  estate  for  funeral 
expenses,  it  was  held  that  the  cost  of  articles 
purchased  or  hired  from  third  persons,  such  as 
flowers,  flower  pillows,  silk  dresses  to  order, 
carriages,  etc.,  are  not  the  subject  of  book 
•entries  by  the  undertaker. 

In  an  action  by  an  assignee  for  creditors 
•against  an  attaching  creditor  for  conversion  of 
the  property  assigned,  books  of  account  of  the 
tissignor,  kept  by  the  plaintiff  as  clerk  for  such 
assignor,  who  is  also  a  creditor,  named  in  the 
assignment,  are  admissible,  in  connection  with 
other  proper  evidence  establishing  the  amount 
and  value  of  his  services,  to  show  the  balance 
due  to  him  on  his  debt.  DeForest  v.  Bacon,  2 
Conn.  633. 

In  a  Joint  action  to  recover  for  work  done 
•and  money  paid,  a  book  of  accounts  is  not  ad- 
missible to  prove  the  account  where  the  only 
preliminary  proof  is  that  the  book  was  the  book 
of  account  of  original  entries  of  one  of  the  de- 
fendants individually.  Hansen  v.  Kirtley,  11 
Iowa,  565.  Without  further  proof,  it  was  said, 
the  court  should  not  have  allowed  a  book  of  ac- 
counts showing  dealings  between  defendant  and 
one  of  the  plaintiffs  to  be  used  in  an  action 
brought  by  the  person  holding  and  owning  the 
book  Jointly  with  another.  If  the  book  was 
held  for  the  two,  or  if  he  had  the  management 
of  the  business  of  the  firm  (if  a  partnership 
existed),  or  If  it  was  In  fact  the  book  of  the 
two  which  he  was  accustomed  to  speak  of  as 
his  own,  then  it  was  admissible;  but,  in  the 
absence  of  proof  of  any  of  these  facts,  the  book 
ahould  not  be  allowed  to  go  to  the  Jury. 

b.  Work  done  hy  servant. 

The  use  of  one's  own  books  verified  by  his 
oath  is  not  secondary  evidence,  nor  is  it  neces- 
sary to  its  admission  to  first  show  loss  of  other 
evidence.  If  it  Is  apparent  that  he  can  prob- 
ably furnish  better  evidence,  and  he  fails  to 
do  so,  or  falls  to  account  for  its  absence,  that 
fact  is  a  consideration  which  goes  to  the  credit 
of  the  books  as  evidence,  and  not  to  their  com- 
petency. Accordingly,  the  time  book  of  the 
plaintiff  suing  for  labor  done  by  himself  and 
his  apprentice,  containing  entries  of  labor  done 
by  both  of  them,  is  not  inadmissible  so  far  as 
it  may  prove  the  labor  of  the  apprentice  on  the 
ground  that  the  apprentice  should  be  produced 
as  a  witness  to  testify  to  his  own  labor  or  his 
absence  accounted  for.  Mathes  v.  Robinson, 
8  Met.  269.  41  Am.  Dec.  505.  It  seems,  too, 
from  the  statement  of  this  case,  that  the  plain- 
tiff in  fact  offered  to  prove,  aliunde,  that  he  and 
his  apprentice  did  labor  for  the  defendant; 
bat  the  opinion  makes  no  notice  of  this,  but 
gronnda  the  ruling  squarely  on  the  books  not 
being  secondary  evidence. 

And  a  book  of  accounts  of  a  firm  suing  for 
work  and  labor,  and  containing  charges  for  la- 
bor done  by  the  firm's  servants.  Is  not  inadmis- 
sible merely  on  the  ground  that  the  testimony 
of  the  servants  would  be  the  best  evidence  of 
the  charges  made,  and  that  they  should  be  pro- 
duced or  their  absence  accounted  for  before  the 
book  is  admitted.  Barker  v.  Haskell,  0  Cush. 
218. 

Nor  Is  a  book  of  original  entries  of  a  painter 
and  glazier,  containing  charges  for  work  and 
labor  done  and  materials  sold  by  his  workmen, 
inadmissible  because  the  persons  who  did  the 
-wook  and  those  who  sold  the  goods  were  the 
better  evidence,  and  should  be  produced  or  their 
52  L.  11.  A. 


absence  accounted  for.  Morris  t.  Briggs,  3 
Cush.   342. 

Mitchell  v.  Clarke,  1  N.  C.  (Mart.)  pt.  1,  p 
25,  was  an  action  under  the  book-debt  act  of 
plaintiff  to  prove  work  and  labor  done,  not  by 
the  plaintiff  himself,  but  by  negroes  employed 
by  him,  and  goods  sold  and  delivered  to  sundry 
persons  for  the  use  of  the  defendant  and  paid 
for  by  the  plaintiff,  to  which  it  was  objected 
that  this  was  not  proper  because  the  work  was 
not  done  by  the  plaintiff  himself;  but  the 
court  overruled  the  objection,  and  allowed  the 
plaintiff  to  testify. 

In  Mathews  v.  Sanders,  15  Ark.  255,  an  ac- 
tion by  a  personal  representative  of  a  deceased 
person  to  recover  for  services  of  decedent  and 
his  employees,  the  court,  in  speaking  of  the 
Arkansas  statute  permitting  the  use  of  books  of 
account  of  the  decedent  in  such  case,  when 
shown  to  be  regularly  and  fairly  kept,  expressly 
disclaimed  any  intention  of  excluding  the  op- 
eration of  the  statute  to  the  kind  of  demands 
Involved,  althuuj^h  they  suggested  that  they 
were  susceptible  of  being  readily  established  or 
proved  by  original  evidence. 

But  in  Gage  v.  M'llwaln,  1  Strobh.  L.  135, 
the  proof  of  the  account  was  that  plaintiff's 
testator  carried  on  his  business  as  blacksmith 
by  his  slave  who  had  charge  of  the  shop;  that 
the  slave  entered  on  a  slate  in  the  shop  all  the 
work  done;  that  the  testator  transferred  all 
the  entries  from  his  slate  to  his  day  book,  which 
was  offered  in  evidence.  The  testator's  hand- 
writing was  proved.  It  was  also  proved  that  a 
notice  was  affixed  to  the  door  of  the  shop  that 
all  persons  having  work  done  there  on  credit 
should  be  allowed  to  do  so  on  condition  that  they 
consented  to  be  charged  according  to  memoran- 
da made  by  the  slave.  It  was  proved  also 
that  this  condition  was  generally  known,  and 
that  the  defendant  must  have  seen  the  notice 
aa  he  passed  the  shop  in  going  back  and  forth 
between  his  home  and  the  village.  It  was  held 
that  the  book  could  not  be  evidence  of  both  the 
propositions  thai  the  defendant  was  a  customer 
and  that  certain  work  had  been  done  for  him; 
but  that,  conceding  that  the  book  was  admissi- 
ble at  all,  which  the  court  seems  very  much  to 
doubt,  it  was  evidence  only  against  a  customer 
at  the  shop  of  the  amount  of  work  done. 

So,  in  Wright  v.  Sharp,  1  Browne  (Pa.)  844, 
plaintiff  was  not  allowed  to  read  in  evidence  his 
book  of  original  entries  to  prove  work  done  by 
his  servant  for  the  defendant.  "It  is  from  ne- 
cessity that  a  book  of  original  entries  proved 
by  a  plaintiff's  oath  Is  admitted  in  evidence  at 
all ;  and  where  the  work  has  been  done  by  a 
third  person  this  necessity  does  not  exist,  and 
therefore  the  evidence  is  inadmissible." 

c.  Work  done  for,  and  materials  furnished  to, 
third  person. 

1.  Entries  against  party  sued. 

The  authority  for  charging  one  person  for 
work  done  for  another  must  be  proved  by  other 
evidence  than  a  book  of  original  entries  contain- 
ing such  charge.  Steel  v.  Yeatman,  5  Harr. 
(Del.)    267. 

In  Gorman  v.  Montgomery,  1  Allen,  416,  an 
action  to  recoyer  for  shoeing  horses,  the  de- 
fendant admitted  the  performance  of  the  work 
in  shoeing  horses  belonging  to  him,  but  con- 
tended that  exclusive  credit  therefor  was  given 
to  a  third  person,  who  was  shoeing  the  horses 
for  his  own  benefit.  One  of  the  plaintiffs  tes- 
tified that  the  defendant  told  him  on  the  day 
when  the  account  commenced  that  the  work 
might  be  charged  to  him  and  he  would  pay 
for  it.  Plaintiffs  then  offered  their  book  of 
original  entries  with  the  oath  of  the  witne.<<a 
that  he  made  the  charges  therein  to  the  dofend- 
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ant  according  to  such  order  and  direction ,  but 
It  was  held  that  the  book  offered  waa  not  ad- 
mlaaible. 

And  in  Tioga  Mfg.  Co.  v.  Stimson,  48  Mich. 
213,  12  N.  W.  173,  a  witness  for  the  plaintiff 
was  allowed  to  use  its  private  account  books 
to  Kupport  Its  bill  of  particulars,  and  was  then 
permitted,  on  testifying,  to  use  the  bill  of 
particulars  as  competent  and  trustworthy  for 
the  purpose  of  charging  the  defendant  with 
labor  and  articles  claimed  to  have  been  fur- 
nished by  It  in  carrying  out  a  contract  for  run- 
ning logs  for  which  recovery  was  sought ;  but 
it  was  held  that,  in  the  absence  of  testimony 
that  the  entries  as  against  the  defendant  were 
rightly  in  the  book,  they  were  purely  self-made 
testimony,  and  wholly  Ineffectual  to  sustain 
and  render  the  bill  of  particular!  competent. 

But  in  an  action  to  recover  for  work  done  by 
plaintiff  at  the  request  of  a  third  person,  who 
was  verbally  directed  by  the  defendant  to  have 
It  done  at  the  larter's  expense,  plaintiff's  book, 
In  which  he  has  charged  the  defendant  with  the 
several  Items  contained  in  his  bill  of  particulars, 
is  admissible  where  such  third  person  has  been 
called  as  a  witness,  but  cannot  state  or  recol- 
lect the  dates  or  particular  items  of  work  for 
which  he  called  on  the  plaintiff.  Ball  y.  Gates, 
12  Met.  401. 

In  Murphey  v.  Gates.  81  Wis.  370,  61  N.  W. 
573,  it  was  held  that  an  entry  in  the  books  of 
an  attorney  suing  the  surety  upon  the  bond  of 
a  person  whom  the  plaintiff  had  represented  in 
a  previous  law-suit,  to  recover  for  his  services 
in  that  suit  which  he  claims  the  defendant  had 
promised  to  pay.  Is  admissible  as  tending  to 
show  to  whom  credit  was  given. 

And  plaintiff's  book  of  original  entries,  with 
his  Buppletory  oath,  was  held  competent.  In 
Waterhouse  v.  Fogg,  38  Me.  425,  to  prove  a 
charge  against  the  defendant  for  procuring 
a  writ  on  a  demand  claimed  by  him  but  in  the 
name  of  a  third  person. 

8o,  too,  the  book  of  original  entries  of  plain- 
tiff in  a  scire  facias  upon  a  mechanic's  claim, 
charging  the  materials  to  the  defendant  by 
name,  und  designating  the  house  In  particular. 
Is  admissible  to  prove  that  the  materials  sued 
for  were  furnished  at  and  for  the  particular 
building  which  is  the  subject  of  the  lien. 
MMullen  v.  Gilbert,  2  Whart.  277. 

And  on  scire  facias  on  a  mechanic's  Hen 
plaintiff's  book  of  origlntil  entries,  charging 
the  materials  furnished  to  the  contractor  for 
the  defendant  owner's  house,  containing  the 
same  items  as  the  bill  of  particulars  attached 
to  the  claim,  is  admissible  in  the  plaintiff's  be- 
half. Bodey  ▼.  Thackara,  143  Pa.  171,  22  Atl. 
754. 

And  In  a  suit  to  enforce  a  mechanic's  lien  for 
work  done  and  materials  furnished,  the  fact 
that  plaintiff's  book  of  orij^inal  entries  shows 
only  a  charge  against  the  owner  personally  is 
no  reason  for  its  rejection ;  and  it  is  imma- 
terial whether  the  offer  of  the  book  is  accom- 
panied by  an  offer  of  other  evidence  In  sup- 
port of  the  lien,  for  if  it  is  competent  to  show 
the  debt  alleged  to  be  secured  by  the  Hen,  it 
should  go  in  for  that  purpose,  and  the  plaintiff 
may  then  show  by  other  evidence  the  other 
facts  which  will  entitle  him  to  recover.  Noar 
▼.  Gill,  111  Pa.  488,  4  Atl.  652. 

And  the  books  of  a  plaintiff  suing  In  assump- 
sit for  lumber  furnished  for  a  certain  building 
at  the  request  of  the  defendant,  which  contain 
entries  of  lumber  furnished  for  the  building, 
some  of  them  charged  to  the  defendant  on  ac- 
count of  the  original  owners  of  the  land,  and 
others  charged  to  the  latter  for  lumber  "got 
by"  the  defendant,  accompanied  by  evidence 
that  the  defendant  had  ordered  the  lumber  in 
qtiestlon,  are  admissible  to  show  the  amount 
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and  price  of  the  lumber  furnished.  Linn  ▼. 
Naglee,  4  Whart.  92. 

And  a  book  of  a  materialman  suing  to  fore- 
close his  lien,  containing  charges  for  lumber 
furnished  to  defendant,  should  not  be  excluded 
on  the  ground  that  the  entry  in  the  book,  stand- 
ing simply  against  the  defendant,  affords  no 
indication  that  the  sale  was  on  the  credit  of 
the  building,  where  there  Is  also  proof  that 
the  lumber  was  got  by  defendant  at  plaintiff's 
yard  on  the  credit  and  for  the  building  re- 
ferred to  in  the  claim  filed  in  the  lien,  and  that 
the  lumber  was  so  used.  Church  v.  Davis,  9 
Watts,  304.  The  book  of  a  mechanic  or  mater- 
ialman Is  not  the  sole  test  of  the  building  to  be 
charged,  and  to  require  it  in  all  cases  would 
Impose  on  him  an  inconvenience  and  unnec^ 
essary  burden. 

So,  in  scire  facias  on  an  apportioned  me- 
chanic's lien,  plaintiff's  book  of  original  entries 
Is  admissible,  although  the  book  charges  the 
materials  to  the  owner  of  the  building  instead 
of  to  the  contractor,  where  there  is  also  evi- 
dence to  prove  that  the  contractor  used  them, 
and  that  in  a  settlement  between  him  and  the 
owner  the  money  was  set  apart  to  pay  plaintiff's 
bill.     Barbler  ▼.  Smith.  38  Pa.  296. 

But  in  McCartney  v.  Buck  (Del.)  11  Cent. 
Rep.  249,  12  Atl.  717,  it  was  held  that  the 
mere  statement  in  a  plaintiff's  book  of  accounts 
that  materials  delivered  by  him  are  to  be  used 
In  the  erection,  alteration,  or  repair  of  a  build- 
ing; is  not  by  Itself  alone  evidence  sufficient  to 
constitute  a  lien ;  a  book  of  accounts  being 
simply  evidence,  when  supplemented  by  the 
oath  of  the  party  to  whom  they  belong,  of  the 
sale  and  delivery  of  the  goods  charged  and  their 
price. 

And  in  Keith  v.  Kibbe,  10  Cush.  35,  an  action 
for  lumber  sold  which  defendant  admits  was 
delivered  and  used  in  a  dwelling  house  erected 
for  him,  but  contends  that  the  sale  was  to  the 
contractor  who  built  the  house.  It  was  held 
that  plaintiff's  book  of  original  entries  was  not 
competent  evidence  of  the  fact  to  whom  the 
credit  was  originally  given. 

In  Temple  v.  Goldsmith,  118  Mich.  172,  76 
N.  W.  324,  an  action  to  recover  the  price  of 
lumber  furnished  to  the  contractor  to  be  used 
on  defendant's  house,  which  plaintiff  claimed 
was  sold  on  defendant's  credit,  it  was  held  that 
error,  if  there  was  any.  In  permitting  plaintiff 
to  introduce  his  books  of  account  showing  that 
the  lumber  was  charged  to  the  defendant,  was 
cured  by  an  instruction  that  the  fact  that  the 
charge  was  made  to  defendant  was  important 
only  in  case  they  should  find  it  was  so  charged 
by  the  authority  or  with  the  consent  of  the  de- 
fendant. 

In  assumpsit  for  work  and  labor  done  by 
the  plaintiff,  defendant's  books  of  account  cred- 
iting the  plaintiff's  labor  to  the  account  of  a 
third  person  are  not  admissible  for  the  defend- 
ant without  evidence  that  the  plaintiff  con- 
sented to  such  credit.  Chase  v.  Smith,  5  Vt.  656. 

2.  Entries  against  person  for  tohom  work  done, 

A  book  of  accounts  has  been  held  not  to  be 
evidence  of  work  done  and  materials  furnished 
as  against  one  who  Is  not  named  therein  as  the 
debtor.     Brown  v.  George,  17  N.  H.  128. 

And  It  has  been  held  error  to  permit  plaintiff. 
In  a  suit  against  the  representative  of  a  deced- 
ent, to  testify  that  charges  In  his  books  of  ac- 
count, which  apparently  represent  services  ren- 
dered for  third  persons,  were  for  labor  done  by 
him  for  the  decedent  at  his  request,  and  that 
the  names  of  other  persons  and  some  of  the 
entries  were  written  to  designate  owners  of 
premises  where  the  work  was  done.  Silver  v. 
Worcester,     72     Me,     322.     The     court     said: 
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"This,  we  think,  went  beyond  tbe  proper  limi- 
tations of  proof  by  book  and  suppletory  oath. 
In  effect,  It  was  making  plaintiff  a  witness  gen- 
erally, merely  refreshing  his  own  memory  by 
the  entries.  Instead  of  verifying  the  books  by 
his  oath.*' 

But  In  Noar  ▼.  Gill.  Ill  Pa.  488,  4  Atl.  552, 
it  was  said  that  in  a  suit  to  enforce  a  mechanic's 
lien,  even  where  the  claim  Is  by  one  who  sold 
the  materials  to  the  contractor,  and  the  charges 
are  against  the  contractor  only,  the  plaintiff's 
book  of  original  entries  is  competent  evidence 
of  the  items  and  the  amount  of  the  debt,  and 
the  plaintiff  may  show  by  other  evidence  the 
other  facts  which  will  entitle  him  to  recover. 

In  Presbyterian  Church  v.  Allison,  10  Pa. 
41ft,  a  scire  facias  on  a  mechanic's  Hen  for 
brick  furnished  In  the  erection  of  a  church,  the 
plaintiff's  book  of  original  entries  charged  the 
brick  to  the  contractor  Individually,  without 
any  reference  to  any  building,  and  it  was  ob- 
jected that  the  book  was  no  evidence  as  against 
the  church ;  but  the  court  held  that,  although 
the  book  was  prima  facie  evidence  that  the 
brick  was  furnished  on  the  credit  of  the  con- 
tractor. It  was  not  conclusive,  but  that  It  might 
be  shown  by  other  competent  evidence  that  the 
brick  was  furnished  on  the  credit  of  the  build- 
ing. "The  charge  in  the  books,"  said  the  court, 
"may  have  been  made  against  Bernhelsell,  the 
contractor,  as  a  matter  of  convenience  and  brev- 
ity. If  the  testimony  satisfied  the  Jury  that 
the  contract  was  really  made  and  the  bricks 
furnished  on  the  credit  of  the  church,  they 
might  consider  the  entry  in  the  book  as  merely 
Intended  to  keep  a  record  of  the  quantity." 

It  was  also  objected  in  this  case  that  the 
book  was  Inadmissible  because  of  the  variance 
between  the  entries  In  the  book  and  the  claim 
filed,  which  was  against  the  building;  but  the 
court  held  the  objection  to  be  without  founda- 
tion; because,  in  so  far  as  it  proved  that  the 
materials  were  furnished  on  the  credit  of  tbe 
contractor,  It  was  favorable  to  the  defendant 
church ;  but  that  it  was  good  evidence  for  the 
plaintiff  in  connection  with  the  evidence  of 
the  carter  who  hauled  the  brick  to  establish  the 
quantity  delivered  at  the  church. 

And  In  Wood  v.  Fithian,  24  N.  J.  L.  838. 
an  action  by  a  vessel  owner  to  recover  for  arti- 
cles furnished  the  vessel,  It  was  held  to  be  no 
objection  to  the  plaintiff's  book  that  the  charges 
are  made  to  the  vessel  and  owner  without  nam- 
ing him,  because  it  was  otherwise  clearly 
proved  that  the  defendant  was  the  owner,  and 
that  the  articles  were  had  for  his  use. 

And  Plumb  v.  Curtis,  66  Conn.  154,  33  Atl. 
998,  holds  that  plaintiff,  suing  on  common 
counts  supplemented  by  a  bill  of  particulars 
for  building  materials  sold  and  delivered,  may, 
under  Conn.  Stat.  §  1041,  providing  that  "in 
all  actions  for  a  book  debt  the  entries  of  the 
parties  In  their  respective  books  shall  be  admis- 
sible in  evidence,"  put  in  his  shop  books  for  the 
purpose  of  proving,  not  only  that  the  goods 
therein  charged  to  the  defendant  were  sold 
and  delivered,  but  that  they  were  sold  to  the 
defendant. 

a.  Miacellaneous  caaea. 

In  an  action  against  copartners  for  work  and 
labor  done,  plaintiff's  books  of  original  entries 
are  admissible  in  his  behalf,  although  the 
charges  are  against  one  of  the  defendants  in- 
dividually, where  there  Is  evidence  that  the 
latter  had  ordered  the  work  done  for  and  In 
behalf  of  the  copartnership.  Thomson  v.  Flane- 
gan,  6  Phlla.  13. 

And  in  Birkey  v.  McMakln.  64  Pa.  343,  an 
action  by  a  surviving  partner  on  a  promissory 
note  on  which  the  copartners  had  been  ac- 
commodation indorsers  for  defendant,  the  de- 
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fendant  proved  that  plaintiff  had  stated  that 
he  had  known  nothing  of  the  note  until  after 
his  partner's  death,  amongst  whose  papers  It 
was  found  and  in  whose  handwriting  the  in- 
dorsement was  made;  that  at  the  maturity  of 
the  note  some  four  years  previous  to  his  death 
the  deceased  partner  had  told  the  defendant  to 
credit  the  note  on  an  account  the  defendant  had 
for  dental  work,  some  of  the  entries  in  which 
were  charged  against  the  partners  Individually, 
and  some  against  them  as  a  copartnership.  It 
was  held  that  defendant's  book  of  original  en- 
tries, containing  the  charges,  was  admissible 
In  support  of  defendant's  claim  of  set-off. 

But  In  Paine  v.  Ronan,  26  N.  Y.  Week.  Dig. 
154,  6  N.  Y.  S.  R.  420.  a  suit  to  charge  defend- 
ants for  certain,  work  as  the  survivor  of  an  al- 
leged firm,  it  was  held  error  to  allow  the  plain- 
tiffs to  prove  that  they  charged  the  work  on 
their  books  to  the  firm,  because  the  charge  was 
made  without  the  defendant's  knowledge  or 
consent. 

Again,  in  an  action  against  defendants  sued 
Jointly  for  work  and  labor  done  by  plaintiff, 
plaintiff's  book  of  original  entries,  charging  de- 
fendants Jointly,  Is  not  to  be  excluded  because 
there  has  been  no  precedent  proof  of  Joint  lia- 
bility ;  it  Is  sufficient  If  testimony  to  show  the 
latter  fact  be  given  after  the  reception  of  the 
books.     Bowers  v.  Still,  40  Pa.  65. 

But  in  Moore  v.  Copley,  165  Pa.  294,  30  Atl. 
829,  it  was  held  that  a  book  account,  charging 
a  married  woman  living  with  her  husband  for 
medical  attendance,  afforded  no  proof  both  of 
the  services  rendered  and  of  the  express  un- 
dertaking on  her  part  to  subject  her  separate 
estate  to  liability,  but  that  there  must,  in  ad- 
dition to  the  entries  in  the  book,  be  evidence  of 
her  express  promise  to  pay. 

In  Cofiln  V.  Cross,  3  Dane,  Abr.  322,  assump- 
sit for  medicine  and  attendance,  the  court  held 
that  the  plaintiff  might  swear  to  his  book 
charges  made  against  the  defendant  for  medi- 
cines furnished  to  a  person  living  In  the  family, 
but  that  his  book  and  oath  were  only  evidence 
that  the  attendance  was  rendered,  but  not  evi- 
dence that  the  defendant  was  to  pay. 

IV.  Money  paid  out  or  loaned. 

a.  Nonstatutory  rule, 

1.  Generally. 

In  the  absence  of  any  statute  expressly  pro- 
viding otherwise.  It  Is  usually  held  that  the  pay- 
ment or  loan  of  money  is  not  properly  the  sub- 
ject of  a  book  charge ;  tliat  the  person  paying 
or  loaning  money  has  It  in  his  power  to  per- 
petuate evidence  of  that  fact  by  taking  a  re- 
ceipt or  note,  and  that  hence  there  can  be  no  ne- 
cessity of  his  resorting  to  his  books  to  prove 
the  fact  in  question.  Reeve  v.  Whitmore,  2 
Drew.  &  S.  446,  11  Jur.  N.  S.  722,  13  Week. 
Rep.  913 ;  Merder  v.  Copelan,  73  Ga.  636 ; 
Petit  V.  Teal,  57  Ga.  145  ;  Bracken  v.  Dillon,. 
64  Ga.  243,  37  Am.  Rep.  70;  Case  v.  Potter, 
8  Johns.  211 :  Irvine  v.  Wortendyke,  2  E.  D. 
Smith,  374  :  Smith  v.  Rentz,  131  N.  Y.  109.  15 
L.  R.  A.  138.  30  N.  E.  54  :  Morgan  v.  Hubbard, 
66  N.  C.  394  ;  Hoe  v,  Seltz,  1  W.  N.  C.  429 ; 
Linn's  Estate,  2  Pearson  (Pa.)  487 ;  DucoIgn  v. 
Schreppel,  1  Yeates,  347,  dictum;  Juniata  Bank 
V.  Brown,  5  Serg.  &  R.  226;  Rogers  v.  Olds,  5 
Serg.  &  R.  404.  dictum;  Hodges  v.  Tarrant,  31 
S.  C.  608,  9  S.  B.  1038 ;  Taylor  v.  Coleman,  20 
Tex.  772 ;  Cole  v.  Dial,  8  Tex.  346  ;  Parrls  v. 
Bellows,  52  Vt.  351 :  Low  v.  Payne,  4  N.  Y. 
247 ;  Atwood  v.  Barney,  80  Hun,  1,  29  N.  Y. 
Supp.  810:  Miller  v.  French,  1  Alk.  (Vt.)  99; 
Foyer  v.    Sweet,   4   111.   120,   dictum. 

Thus,  a  defendant's  account  book,  stated  to 
be  the  only  book  kept  by  him  Jn  his  business. 
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•«nd  containing  entries  of  hla  dally  cash  trans- 
actions made  at  the  time  of  their  occurrence, 
is  not  legal  evidence  of  payments  made  by 
him  on  account  of  a  debt  on  which  he  has  sued. 
Maine  ▼.  Harper,  4  Allen,  116. 

And  a  debtor's  books  of  account  are  not  evi- 
dence  to  prove  payments  made  by  him  to  his 
creditor, — especially  where  it  does  not  appear 
that  the  creditor  ever  saw  the  books  or  had 
the  opportunity  of  seeing  them,  or  that  the 
debtor  bad  ever  rendered  an  account  taken 
from  them.  Hess's  Appeal,  112  Pa.  168,  4  Atl. 
340,  8ub  nom.  Mertz's  Appeal,  7  Atl.  187. 

And  a  ledger  entry  is  inadmissible  to  prove 
the  payment  of  purchase  money  for  real  estate 
-claimed  to  have  been  bought  by  the  party  keep- 
ing and  offering  the  ledger.  Ahl  v.  Ahl,  176 
Pa.  476,  35  Atl.  227. 

And  books  of  account  are  not  admissible  in 
evidence  to  prove  the  advance  of  money  under 
a  special  contract.  Lyman  v.  Bechtel,  55  Iowa, 
437.  7  N.  W.  673. 

And  on  a  libel  for  wages  as  engineer  of  a  tug 
boat,  a  book  kept  by  the  captain,  a  part  owner 
of  the  boat,  Is  not  competent  to  prove  certain 
cash  payments  made  by  him  which  are  not  ad- 
mitted by  the  libcUant,  there  being  no  other 
proof  of  such  payments.  Miiligan  v.  The  B.  F. 
Biuce,  Newberry  Adm.  Rep.  539,  Fed.  Cas.  No. 
9,602. 

In  BicOarry's  Estate,  0  Pa.  Dist.  R.  172,  a 
claim  against  a  decedent's  estate  for  traveling 
expenses  incurred  by  the  undertaker  was  held 
not  to  be  subject  of  book  entry. 

In  Saam  v.  Saam,  4  Watts,  432,  an  action 
-of  trover  against  the  representatives  of  an  exec- 
utor de  8on  tort,  a  book  of  original  entries  of 
the  decedent  was  held  Inadmissible  for  the  pur- 
pose of  showing  that  he  had  paid  debts  of  the 
plaintiff  to  an  amount  equal  to  the  value  of  the 
goods  converted.  The  court  said,  that,  though 
the  books  might  have  been  competent  to  prove 
goods  sold  to  plaintiff  or  work  done  for  him 
If  that  had  been  alleged,  yet  they  could  not  be 
proof  of  payment  by  way  of  retainer,  because 
an  executor  de  son  tort  cannot  retain. 

An  offer  to  prove  *'a  custom  among  keepers 
of  sailors'  boarding  houses  to  advance  money  to 
their  boarders,  and  the  same  became  usual  items 
of  book  account,"  was  rejected.  In  Glbbons's  Es- 
tate, 1  Camp.  10  (1809),  s.  c,  1  Legal  Gaz. 
29,  on  the  ground  that  the  custom  was  con- 
trary to  law. 

In  an  action  by  a  receiver  of  an  insolvent 
corporation  to  recover  assessments  on  stock 
owned  by  the  defendants  as  stockholders  of  the 
corporation,  the  cash  book  of  the  corporation, 
purporting  to  be  an  account  of  money  received 
by  the  corporation  from  various  persons,  and 
amongst  others  from  several  of  the  defendants, 
but  unaccompanied  by  any  other  proof  than 
that  the  book  was  one  of  the  books  used  by  the 
corporation  and  that  the  entries  were  in  the 
handwriting  of  the  treasurer,  is  not  competent 
evidence  for  the  receiver.  Glenn  v.  Liggett,  47 
Fed.  472,  Reversed  on  other  grounds,  in  2  C.  C. 
A.  280.  4  r.  S.  Apt).  438,  51  Fed.  381. 

And  entries  not  shown  to  or  known  of  by  the 
plaintiff,  made  in  defendant's  account  books, 
showing  that  a  sum  seut  to  the  plaintiff,  which 
he  claimed  was  on  account  of  legal  services  to 
be  rendered,  was  a  loan  and  not  on  such  ac- 
count, are  properly  excluded  in  a  suit  for  legal 
•ervices,  where  the  issue  is  whether  they  were 
rendered  to  the  defendant  individually  or  to 
his  cllont.  Stephens  v.  Cowen,  30  Misc.  835. 
V,l  N.  Y.  Supp.  925. 

And  In  an  action  to  recover  money  loaned, 
defended  on  the  ground  that  the  amount  was 
received  by  the  defendant  as  officer  of  a  cor- 
poration, the  corporate  books  are  not  admissi- 
ble against  the  plaintiff,  although  a  trustee  of 
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the  company,  when  not  authenticated  la  any 
way,  and  in  the  absence  of  any  showing  that 
he  had  actual  or  constructive  knowledge  of 
their  contents.  Powell  v.  Conover,  75  Hun,  11, 
26  N.  Y.  Supp.  1028. 

And  a  declaration  of  an  agent  who  has  made 
loans  for  another  that  the  loans  In  his  name 
belonging  to  the  latter  have  been  paid  and  the 
proceeds  invested  in  the  latter's  name  Is  not 
admissible  in  an  action  by  such  person  against 
the  persona]  representatives  of  the  agent,  al- 
though It  was  entered  in  a  book  containing  ac- 
counts. DoolltUe  V.  Stone,  136  N.  Y.  613,  82 
N.  E.  639. 

In  Bradley  v.  Gardner,  87  111.  App.  404,  it 
was  held  that  a  book  kept  by  a  decedent,  show- 
ing the  amount  of  cash  payments,  is  inadmis- 
sible In  a  suit  against  her  administrator  to  re- 
cover for  services  rendered  the  decedent,  in  the 
absence  of  any  proof  that  the  book  in  which  the 
account  was  kept  was  a  book  of  original  en- 
tries, or  that  the  entries  were  made  in  the 
asual  course  of  business,  which  proof  is  re- 
quired, as  preliminary  to  the  introduction  of  a 
book  account.  What  the  court  would  have  held 
if  the  objection  had  been  based  on  the  incom- 
petency of  the  book  to  prove  cash  payments 
does  not  appear;  apparently  the  only  objec- 
tion raised  was  that  answered  by  the  holding 
In  the  case. 

In  Vermont  a  book  containing  only  entries 
of  cash  paid  out  Is  not  a  book  of  account  with- 
in the  contemplation  of  the  Vermont  statute 
regulating  the  admission  of  books  of  account. 
Parris  v.  Bellows,  52  Vt.  351. 

And  a  pass  book  containing  memoranda  of 
payments  made  by  Its  keeper  on  notes  given 
by  him  made  at  the  time  of  the  payments,  has 
been  held  not  to  be  such  a  book  kept  in  the 
regular  course  of  business  as  to  be  admissible 
as  evidence  per  ae  to  prove  the  payments  in- 
dependent of  the  debtor's  testimony  tending  to 
prove  the  correctness  of  the  entries.  But  it 
may  be  referred  to  by  the  debtor  as  a  witness 
for  the  purpose  of  refreshing  his  recollection ; 
and  it  may  also  go  to  the  Jury  as  confirmatory 
of  the  evidence  of  the  debtor  in  connection  with 
his  testimony.     Lapham  v.  Kelly,  36  Vt.  195. 

And  on  an  Issue  as  to  whether  defendant 
had  agreed  to  pay  over  to  the  plaintiff  on  cer- 
tain conditions  certain  money  then  In  his  hands 
belonging  to  a  third  person,  the  defendant's 
books  of  account  are  not  admissible  to  corrob- 
orate his  denial  of  the  agreement  by  showing 
that  the  defendant  had  settled  with  and  paid 
over  the  money  to  the  owner  thereof.  Baird 
V.  Fletcher,  50  Vt.  603. 

But  money  received  by  an  agent  to  be  ac- 
counted for,  and  for  which  the  receiver  becomes 
debtor  upon  its  receipt,  is  proper  subject  of 
book  charge,  and  recoverable  in  an  action  of 
book  account.  Vermont  Mut.  F.  Ins.  Co.  w 
Cummings,  11  Vt.  503. 

And  money  advanced  under  an  expectation 
that  it  will  be  paid  in  transportation  thereafter 
to  be  done,  and  to  be  adjusted  upon  the  receiv- 
er rendering  his  account.  Is  a  proper  subject 
of  book  charge,  and  recoverable  in  an  action 
of  book  account  if  not  paid  as  contemplated. 
Hickok  V.  Ridley,  15  Vt.  42. 

An  action  of  book  account  Is  the  proper  rem 
edy  for  cash  delivered  by  plaintiff  to  defendant 
to  purchase  articles  for  the  plaintiff  which  he 
never  purchased.  Whiting  v.  Corwin,  5  Vt. 
451. 

In  New  Jersey  this  question  has  been  mucb 
discussed,  and  some  contrariety  of  opinion  ap- 
pears to  exist.  On  the  one  hand,  there  are 
cases  holding  that  a  book  entry  is  not  evidence 
of,  nor  voucher  for,  the  payment  of  money. 
Rp  Marcy.  24  N.  J.  Eq.  452;  Hauser  v.  I-evl- 
ness.  62  N.  J.  L.  518.  41  Atl.  724. 
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While  CraTen  ▼.  Sbaird,  7  N.  J.  L.  345.  holds 
that  where  a  book  contains  various  charges, 
though  some  of  the  items  are  for  money  lent, 
4t  is  usual  to  suffer  It  to  go  to  the  Jury. 

In  Wilson  ▼.  Wilson,  6  N.  J.  L.  95,  the  plain- 
tllTs  declaration  contained  account  for  money 
lent  and  In  support  thereof  he  gave  In  evidence 
Ills  book  of  account  containing  several  charges 
for  cash,  amounting  altogether  to  a  large  sum. 
It  appeared  that  the  book  contained  many 
charges  against  the  defendant  for  cash  paid,  ad- 
vanced, or  lent,  which,  from  the  face  of  it,  ai>- 
peared  to  be  regular  enough.  On  the  last 
leaves  of  the  book  detached  from  the  daily  en- 
tries and  accounts  by  sundry  Intervening  blank 
leaves  and  dated  during  the  time  of  those  dally 
«ntric8  were  other  charges  against  the  defend- 
ant for  cash,  without  stating  for  what  account. 
Mr.  Justice  Ford  held  that  the  book  was  inad- 
missible as  evidence  to  prove  the  borrowing, 
lending,  or  payment  of  money.  Chief  Justice 
Kirkpatrick  concurred  with  Justice  Ford  In 
granting  a  new  trial  on  the  ground  that  the 
book  was  not  legal  evidence,  but  held  that  the 
book  was  not  legal  evidence,  not  because  the 
charges  were  for  cash,  but  because  the  entries 
in  question  were  no  part  of  the  plaintiffs  book 
of  accounts.  Mr.  Justice  Rosseil  dissented, 
saying  that  a  single  or.  two  or  three  charges  for 
cash,  standing  alone,  would  not  be  proof  suffi- 
cient to  charge  the  defendants;  but  where  the 
parties  had  mutual  dealings  such  as  in  their 
nature  would  warrant  the  idea  that  such 
charges  might  have  happened  in  the  course  of 
business  and  be  just,  they  ought  to  be  left  to 
the  Jury. 

In  Jones  v.  Brick,  8  N.  J.  L.  269,  it  was  held 
that  a  mere  entry  in  a  book,  unexplained  and 
unsupported  by  any  other  evidence,  is  not  legal 
and  sufficient  evidence  to  sustain  a  charge  for 
cash  paid  to  a  third  person  not  one  of  the  par- 
ties to  the  suit,  nor  shown  to  be  In  any  wise 
connected  with  them. 

And  In  Carman  v.  Dunham,  11  N.  J.  L.  189, 
It  was  held  that  a  book  of  account  exhibiting 
no  mutual  course  of  dealings  between  the  par- 
ties, nor  even  a  succession  of  charges  by  one 
against  the  other,  but  containing  a  single  en- 
try or  charge  of  cash  lent,  is  not  com- 
petent evidence  to  sustain  a  demand  foi;  money 
lent  and  advanced. 

But  Inslee  v.  Prall,  25  N.  J.  L.  605.  holds 
that  books  of  account  regularly  kept  are  com- 
petent evidence,  to  prove  the  payment  of  money 
where  there  have  been  mutual  dealings  be- 
tween the  parties,  and  the  money  has  been  paid 
on  account  of  claims  properly  provable  by  books 
of  account;  but  they  are  not  competent  evi- 
dence to  prove  money  paid  on  a  note  or  bond, 
or  money  lent.  This  case  affirms  the  Judg- 
ment in  23  N.  J.  L.  457.  but  modifies  to  the 
extent  above  indicated  the  holding  in  that  case, 
which  was  to  the  effect  that  a  book  of  accounts 
is  in  no  case  receivable  to  prove  the  payment 
or  advance  of  money,  irrespective  of  whether 
the  entry  was  a  single  entry,  or  whether  there 
had  been  mutual  dealings  betw^een  the  partiea 

But  Oberg  v.  Breen.  50  N.  J.  L.  145,  12  AtL 
203,  criticises  the  holding  in  Inslee  ▼.  Prall, 
that  books  of  account  are  competent  to  prove 
the  payment  of  money  where  there  have  been 
mutual  dealings  between  the  parties,  and  where 
the  money  was  paid  on  account  of  claims  prov- 
able by  books  of  account,  as  entirely  ohiter,  and 
holds  that  the  decision  of  the  supreme  court  in 
23  N.  J.  L.  457,  was  correct. 

But  although  an  account  book  is  not  legal 
proof  of  a  charge  due  for  a  cash  payment,  the 
day  book  of  an  intestate  was  held,  in  McLellan 
V.  Crofton,  6  Me.  307,  to  be  admissible  in  con- 
nection with  a  note  for  that  amount  executed 
by  the  person  charged,  found  among  the  intes- 
^^2  L.  R.  A. 


tate*s  papers,  together  with  the  payee's  re- 
ceipt of  payment  from  the  intestate,  all  the  par- 
ties being  dead,  and  the  practice  of  the  intes- 
tate of  paying  small  sums  for  the  party  charged 
being  shown. 

And  its  admission  in  evidence  is  not  prejudi- 
cial error  where  the  party  charged  admits  hav- 
ing received  the  money.  Meyers  v.  Meyers 
(Iowa)  82  N.  W.  961. 

And  an  entry  by  an  administrator  In  his 
bookci,  of  money  paid  over  by  him  to  the  guar- 
dian of  the  heirs  at  law  of  his  intestate,  was 
beld  competent  evidence  for  him  in  Brown  v. 
Brown,  2  Wash.  (Va.)  151,  as  against  the  guar- 
dian, where  the  administrator  is  dead  and  there 
is  proof  of  his  handwriting,  and  where  there  is 
also  every  evidence  and  circumstance  corrol>o- 
rative  of  the  entry. 

In  Taylor  v.  Coleman,  20  Tex.  772,  the  court 
gave  Judgment  for  the  item  because  the  pay- 
ment was  proved  by  the  clerk,  who  was  a  wit- 
ness. 

And  in  Kilboum  ▼•  Anderson,  77  Iowa,  501, 
42  N.  W.  431,  an  action  to  establish  a  claim 
on  book  account  against  a  decedent's  estate, 
the  court,  while  admitting  that  items  for  cash 
and  notes  are  not  proper  subject  of  a  book  of 
entry,  held  that,  as  the  Judgment  recovered  did 
not  exceed  the  amount  of  the  items  properly 
proved  and  owing  by  the  estate,  it  was  to  be 
presumed  the  trial  court  rejected  the  improper 
itema 

In  Clark  v.  Savage,  20  Conn.  258,  an  action 
of  book  debt,  plaintiff's  account  consisted, 
among  other  items,  of  two  notes  given  for 
money  loaned,  and  at  the  time  of  the  loans, 
not  in  the  ordinary  form  of  promissory  notes, 
but  rather  in  the  form  of  memorandum  notes. 
To  the  Introduction  of  the  notes  by  plaintiff 
the  defendant  objected,  not  on  the  ground  that 
money  loaned  may  not  properly  be  charged  on 
the  book,  for  as  to  that  the  rule  in  Connecticut 
seems  to  be  well  settled  that  money  may  as  well 
be  entered  on  the  book  as  any  other  article, 
but  that  by  taking  notes  for  the  loans  plain- 
tiff had  deprived  himself  of  the  right  to  charge 
and  recover  for  them  as  for  a  book  debt;  but 
it  was  held  that  this  did  not  preclude  him 
from  charging  them  on  book  debt  unless  there 
was  a  specific  agreement  that  the  notes  should 
be  taken  in  extinguishment  of  the  book  debt; 
that  whether  such  an  agreement  existed  was  a 
question  of  fact  to  be  determined  from  the  evi- 
dence, and  that  the  form  of  the  notes,  Indicat- 
ing that  the  loans  were  temporary  accommoda- 
tions not  to  remain  any  considerable  time  un- 
paid, and  the  fact  that  plaintiff's^  account  in- 
cluding these  charges  had  been  presented  to 
the  defendant  and  retained  by  him  without  ob- 
jection, not  only  furnished  no  evidence  of  such 
agreement,  but  indicated  the  absence  of  it. 

In  Ganahl  v.  Shore,  24  6a.  17,  it  was  held 
that  the  payment  by  an  employer  of  the  wages 
due  his  employee  may  be  proved  by  entries  of 
cash  payments  In  his  book  of  account,  which 
was  proved  to  have  been  correctly  kept  by  per- 
sons having  dealings  with  him,  and  which  was 
at  times  accessible  to  the  employee,  who  had 
examined  it  and  made  no  objection  to  its  cor- 
rectness, under  Ga.  act  1843,  Cobb,  275,  allow- 
ing books  of  account  of  persons  in  the  practice 
of  any  craft  to  go  to  the  Jury  in  proof  of  open 
accounts. 

In  Fleming  v.  Yost,  137  Ind.  95,  36  N.  E. 
705.  an  action  to  set  aside  a  conveyance  as 
fraudulent,  an  account  book  of  the  grantee, 
containing  entries  of  various  amounts  of  money 
paid  by  him  to  the  grantor,  were  held  admissi- 
ble as  part  of  the  rea  gesta,  not  to  prove  their 
own  truth,  but  to  illuminate  and  bring  out  fully 
the  facts  in  regard  to  the  conveyance  and  the 
consideration  therefor,  where  the  grantee  had 
46 
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tcfitifled  to  the  fact  of  iMiyIng  the  money  In  the 
various  amounts  and  at  the  various  times  en- 
tered, and  that  in  each  instance  he  made  the 
entry  at  the  time  of  the  payment.  The  court 
said  that  If  the  effect  of  the  admission  of  the 
entries  was  to  establish  their  truth  the  result 
was  Incidental,  and  did  not  affect  tiielr  admis- 
sibility, as  It  was  not  the  policy  of  the  law  to 
reject  incidents  that  may  tend  to  enlighten  the 
conscience  of  the  court  where  fraud  and  collu- 
sion were  charged. 

On  a  proceeding  to  have  declared  forfeited 
a  charter  of  a  bank,  on  the  ground  that  it  has 
failed  to  pay  in  money  required  by  the  act  in- 
corporating the  bank  to  be  paid  In  within  a 
designated  time,  entries  in  the  books  of  the 
bank  are  admissible  to  show  that  the  money 
was  paid  in  within  the  time  limited.  People 
vx  rel.  riatt  v.  Oakland  County  Bank,  1  Dougl. 
(Mich.)  282. 

And  a  charge  for  cash  paid  on  a  draft  which 
had  been  returned  protested  for  nonpayment 
and  for  protest  fees*  which  draft  had  been  pre- 
viously credited  to  the  party's  account,  is  not 
within  the  rule  that  payment  of  cash  is  not 
properly  provable  by  book  charge.  Such  an  en- 
try is  nothing  more  than  an  ordinary  t)ook  en- 
iry  to  balance  a  credit  for  the  draft.  The 
purpose  of  both  credit  and  charge  is  to  keep  the 
account  straight,  and  not  to  evidence  an  abso- 
lute payment  by  draft  and  an  absolute  charge 
of  cash.  Binswanger  ▼.  Fisher,  3  W.  N.  C. 
:140,  Reversing  2  W.  N.  C.  97. 

So,  on  the  settlement  of  the  accounts  of  an 
administrator  who  had  been  manager  of  the 
decedent's  business  in  his  lifetime,  the  adminis- 
trator is  entitled  to  a  credit  entered  in  his 
favor  on  a  cash  I)ook  shown  to  be  that  of  the 
business  managed  by  him,  and  to  have  been 
kept  by  him  aa  such  manager,  and  in  the  usual 
manner  in  which  accounts  in  that  business  were 
kept.  Ege's  Appeal,  2  Watts,  283.  The  ac- 
countant in  this  case  gave  in  evidence  the  cash 
book  in  question  as  the  basis  for  his  claim  to 
the  credit;  and  as  there  was  not  even  at- 
tempted to  be  shown  error  in  any  of  the  items 
of  the  charge,  a  disaliowance  of  the  account 
was  held  error. 

Books  of  account  of  the  plaintiff  In  an  action 
ro  recover  moneys  paid  to  the  defendant  in  ex- 
cess of  the  amount  to  which  under  his  contract 
of  employment  the  latter  was  entitled  for  com- 
missions and  expenses  as  salesman,  containing 
a  series  of  charges  debit  and  credit  made  In 
the  usual  course  of  business  between  the  par- 
ties and  extending  over  a  long  period  of  time, 
the  debit  entries  representing,  not  loans,  but 
payments  on  the  account,  are,  if  otherwise  un- 
objectionable, competent  evidence  for  the  plain- 
tiff,— especially  where  the  debit  entries  in  most 
instances  were  almost  immediately  noted  in  the 
defendant's  pass  book.  Burke  t.  Wolfe,  6 
Jones  &  S.  263. 

An  entry  in  a  customer's  pass  book  Is  or  may 
be  evidence  against  him,  although  the  entry  is 
of  money  loaned,  and  not  of  goods  sold.  Ruch 
▼.  Frickc,  28  Pa.  241.  "A  pass  book  is  not, 
like  shop  books,  limited  as  evidence  to  entries 
of  goods  sold  and  work  done.  It  is  the  book  of 
Ihe  buyer,  or  usually  debtor,  party  in  which 
he  allows  the  other  party  to  enter  their  mutual 
transactions,  and  thus  these  entries  become  In 
a  great  degree  the  written  admissions  of  both 
parties.  Whatever  Is  entered  there  by  one  par- 
ty is  entered  with  the  other's  consent,  and 
therefore  is  presumed  to  be  right,  whatever  may 
be  the  subject-matter  of  the  entries,  for  the 
parties  may  make  their  pass  books  evidence  of 
every  sort  of  transaction."  But  compare  Lap- 
ham  V.  Kelly,  35  Vt.  105. 

In  Mifflin  v.  Bingham,  1  Dall.  274.  1  L.  ed. 
133.  an  action  to  recover  money  claimed  to 
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have  been  advanced  by  the  plaintlif  to  the  de- 
fendant, the  defendant,  offered  his  books  to* 
prove  that  the  money  advanced  was  advanced 
upon  a  contract  different  from  that  which  the 
plaintiffs  alleged ;  and  the  court  argued  that, 
as  the  books  were  not  offered  to  prove  a  charge 
against  the  plaintiffs,  but  only  to  determine  a 
collateral  question,  they  should  be  admitted: 
but  the  defendant,  thinking  he  could  accomplish 
his  object  in  another  way,  did  not  call  for  the 
court's  decision,  but  waived  the  reading  of  the 
books. 

2.  To  prove  pavment  of  fioia. 

Payments  on  a  debt  evidenced  by  a  bond  or 
note  of  the  debtor  are  not  the  proper  subject 
of  an  entry  made  by  the  debtor  himself  in  his 
own  book,  and  hence  are  incompetent  for  the 
debtor  to  prove  payment  of  the  bond  or  note. 
Brannin  v.  Foree,  12  B.  Mon.  506;  Harroid  v. 
Smith,  107  Ga.  849,  33  S.  E.  640;  Barnes  v. 
Greene,  2  W.  N.  C.  400;  Jones  v.  Henshall,  a 
Colo.  App.  448,  34  Pac.  254;  Jewett  v.  Win- 
ship,  42  Vt.  204. 

Especially  after  the  death  of  the  payee  and 
holder  of  the  note.  Wells  v.  Ayers,  84  Va.  341. 
5  S.  E.  21. 

In  Hodman  v.  Hoops,  1  Dall.  85,  1  L.  ed.  47, 
the  defendant  offered  in  evidence  an  entry  in 
the  testator's  books  of  money  paid  in  discharge 
of  a  promissory  note ;  and  the  court  allowed  it» 
not  as  evidence  that  the  note  was  paid,  but 
merely  that  such  an  entry  had  been  made  nine- 
teen years  previous  to  the  suit,  of  the  payment 
of  the  note  of  twenty-three  years'  standing,  and 
to  support  the  general  presumption  of  payment 
for  such  a  length  of  time,  but  said  that  the  case 
was  not  to  be  considered  as  a  precedent  be- 
cause the  allowance  of  the  book  was  founded  on 
the  particular  circumstances  of  that  case. 

But  in  Jones  v.  Hough,  98  Ga.  492,  25  S.  B. 
566,  a  suit  against  husband  and  wife,  insti- 
tuted by  an  executrix  to  foreclose  a  mortgage 
executed  by  defendants  to  secure  their  Joint 
and  several  note,  the  books  of  account  kept  by 
the  decedent,  containing  an  account  against 
the  husband,  closed  by  an  entry,  "Received  pay- 
ment by  note," — were  admitted  in  favor  of  the 
wife  to  support  her  defense  that  the  note  wa» 
given  fbr  the  debt  of  the  husband  alone. 

And  in  Taylor  v.  Bernard,  71  Hun,  207.  24 
N.  Y.  Supp.  525,  an  action  to  foreclose  a  mort- 
gage, books  of  the  mortgagor,  showi-ng  an  ac- 
count against  the  mortgagee,  were  held  admis- 
sible to  show  payment  of  the  mortgage,  because 
the  parties  were  close  friends  dealing  with 
(^ach  other  as  long  as  they  lived,  interest  on  the 
mortgage  was  credited  on  the  books  with  the 
items  of  goods  sold,  and  no  claim  was  made  for 
many  years  that  anything  was  due  on  the  mort- 
gage. 

And  in  Taliaferro  v.  Ives,  51  111.  247,  a  salt 
on  a  promissory  note,  entries  in  defendant's 
books  of  account  with  the  proper  preliminary 
proof  were  held  admissible  In  evidence  to  show 
how  he  had  paid  the  note,  and  so  accoont  for 
a  receipt  In  full  of  all  demands  to  date,  signed 
by  plaintiff  bearing  date  subsequent  to  the  note 
sued  on,  either  under  the  Illinois  statute  of 
1867,  or  the  rule  previously  established  by  the 
Illlnlos  supreme  court. 

The  compliance  by  a  bank  with  its  agree- 
ment to  appropriate  the  proceeds  of  a  sale  of 
collateral  security  to  the  payment  of  the  notes 
secured  may  be  shown  by  entries  In  the  bank 
books  proved  to  have  been  made  by  the  cashier 
at  the  time,  where  the  whole  account  was  sub- 
mitted to  the  Inspection  of  the  maker  of  sncb 
notes,  and  he  made  no  objection  except  as  to 
the  charge  of  Interest,  which,  being  again  cal- 
culated, was  found  to  be  correct.  Snow  T 
Ihomaston  Bank,  19  Me.  269. 
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In  Tncker  ▼.  Bradley,  33  Vt  824,  on  an  issue 
as  to  whether  a  note  secured  by  a  mortgage  on 
realty  had  been  paid  by  the  mortgagor,  It  was 
held  that  entries  on  the  boolcs  of  the  mort- 
gagor, which  is  a  mercantile  firm,  made  In  the 
regular  course  of  their  business,  showing  pay- 
ments made  on  the  note,  were  admissible  to 
prove  those  payments. 

Money  paid  to  apply  on  notes  is  proper  sub- 
ject of  book  charge  where  it  appears  that  at 
the  time  of  the  delivery  of  the  money  the  re- 
ceiver said  he  could  not  then  apply  it,  as  the 
notes  were  not  in  his  possession,  and  by  agree- 
ment it  was  then  charged  on  the  one  side  and 
credited  on  the  other  with  a  view  to  a  future 
application,  the  parties  then  having  an  nnset- 
tJed  and  subsisting  account  between  them. 
Chellis  V.  Woods,  11  Vt.  466. 

But  money  paid  on  a  note  and  not  applied 
cannot  be  charged  on  book.  The  general  rule 
has  been  long  settled  that  the  right  to  make  a 
charge  on  book  must  exist  at  the  time  of  deliv- 
ering the  article  on  performing  the  service;  It 
cannot  be  contingent  on  the  happening  of  sub- 
sequent events.  Siasson  v.  Davis,  1  Aik.  (Yt.) 
73 ;  Bradley  v.  Goodyear,  1  Day,  104 ;  Miller  v. 
French,  1  Aik.  (Vt.)  99 ;  Brown  v.*  Talcott.  1 
Root,  85;  Prentice  v.  Phillips,  1  Root,  108; 
Uurd  V.  Fleming,  1  Root,  182. 

8.  To  remove  bar  of  statute  of  linUtatione. 

Books  of  account  of  a  merchant  are  not  evi- 
dence in  his  own  favor  with  respect  to  pay- 
ments credited  in  them  to  his  customer  so  as 
to  remove  the  bar  of  the  statute  of  limitations. 
Oberg  V.  Breen,  50  N.  J.  L.  145,  12  Atl.  203  ; 
Libby  ▼.  Brown,  78  Me.  492,  7  Atl.  114 ;  Brad- 
ley V.  Jones,  1  ^  eek.  Rep.  888,  13  C.  B.  822. 

And  entries  in  a  regular  book  of  a  bank  kept 
for  the  express  purpose  of  entering  payments 
made  on  notes,  made  by  the  cashier,  are  not 
competent  to  prove  a  partial  payment,  so  as 
to  remove  the  bar  of  the  statute  of  limitations, 
eTen  although  it  appears  that  the  cashier  had 
left  the  state  and  gone  to  parts  unknown,  and 
there  is  evidence  proving  his  handwriting. 
State  Bank  v.  Barber,  12  Ark.  775 ;  State  Bank 
▼.  Fowler,  14  Ark.  159, 

In  Hancock  v.  Cook,  18  Pick.  80,  an  action 
on  an  account  which,  with  the  exception  of  the 
last  item  of  both  debit  and  credit,  was  barred 
by  the  statute  of  limitations,  it  was  held  that 
the  original  credit  entry,  although  exceeding  In 
amount  the  last  debit  entry  to  the  account  veri- 
fied by  the  plaintiff's  oath,  was  not  competent 
evidence  to  prove  a  payment  on  the  whole  ac- 
count at  that  time  in  order  to  rebut  the  pre- 
sumption of  payment  arising  from  the  lapse  of 
time. 

But  In  Bradley  v.  Jones,  1  Week.  Rep.  888, 
22  L.  J.  C.  P.  N.  S.  193,  1  C.  L.  Rep.  494,  13  C. 
B.  822,  an  action  by  the  executor  of  the  payee 
against  the  maker  of  a  promissory  note,  in 
which  the  defendant  has  pleaded  the  statute 
of  limftations,  the  plaintiff,  in  order  to  prove 
payment  of  Interest  within  six  years  before 
the  commencement  of  the  suit,  produced  a  book 
containing  an  entry  to  the  effect  that  within  six 
years  before  the  commencement  of  the  suit  on 
the  day  before  the  entry  a  sum  of  money  had 
been  paid  for  interest  on  a  note,  and  the  plain- 
tiff swore  that  he  had  made  the  entry  himself 
by  the  direction  of  his  testatrix,  the  payee ;  and 
It  was  held  that  the  entry  was  admissible  for 
the  purpose  offered. 

4.  Diehursemente  by  on  agent. 

In  Beagrove  v.  Redman,  4  Dall.  153,  1  L.  ed. 
779,  the  plaintiff,  a  nonresident,  who  had  been 
the   defendants'  agent   in  fitting  out  a  priva-  { 
tcer  for  them  during  the  Revolution,  produced 
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and  authenticated  his  book  of  original  entTles, 
some  of  which  were  in  his  own  handwriting 
and  some  in  that  of  his  clerk,  to  prove  the 
disbursements  for  the  privateer;  and  the  court 
admitted  the  evidence  on  the  principle  that 
as  it  related  to  a  mercantile  transaction  which 
took  place  in  a  foreign  country  a  relaxation  of 
the  strict  rules  of  the  common  law  was  reason- 
able, just,  and  necessary. 

And  Bowers  v.  Dunn,  2  Root,  69,  holds  that 
one  half  of  certain  expenditures  by  plaintiff  In 
making  repairs  on  a  vessel  owned  by  plain- 
tiff and  defendant  jointly,  and  for  their  Joint 
benefit,  Is  chargeable  on  book. 

So,  on  a  bill  for  an  accounting  against  ao 
agent,  his  books.  If  the  entries  are  made  In  the 
usual  course  of  his  business,  are  admissible  for 
the  agent  as  evidence  of  the  remittances  and 
disbursements  contained  therein, — especially 
when  both  the  parties  are  dead,  and  there  Is 
strong  corroborative  evidence  of  the  correctness 
of  the  books.  Sinclair  v.  Price,  2  Hill,  Eq. 
160,  note. 

But  Williams  v.  Oregg,  2  Strobh.  Eq.  297,  and 
Rowland  v.  Martlndale,  Ball.  Eq.  226,  hold 
that  the  books  of  an  agent,  kept  by  himself  or 
those  acting  under  him,  are  not  In  general  evi- 
dence for  him  of  the  disbursements  of  the  money 
on  account  of  the  principal;  that  he  should 
prove  his  disbursements  by  strictly  legal  evi- 
dence. 

In  Stocking  v.  Sage,  1  Conn.  76,  It  appeared 
that  the  master  of  a  vessel,  after  his  return 
from  a  voyage,  had  settled  the  accounts  of  the 
voyage  with  the  owners,  and  had  paid  over  to 
them  the  freight  money  on  their  promising  to 
indemnify  him  against  liability  under  a  contract 
Into  which  he  had  entered  during  the  voyage; 
and  It  was  held  that  an  action  of  book  debt 
would  not  lie  for  services  and  expenses  to  which 
he  was  afterward  subjected  in  consequence  of 
such  contract,  such  services  and  expenses  not 
being  proper  charges  on  book. 

6.  Advanoemente  to  ohUd  by  parent. 

Again,  advancements  made  by  a  parent  to  hla 
child  are  the  proper  subject  of  a  book  charge 
by  the  parent,  and  provable  thereby.  Nelson 
V.  Nelson,  90  Mo.  460,  2  S.  W.  413;  Van  Hoa- 
ten  V.  Post.  33  N.  J.  Eq.  344. 

And  It  is  so  held  although  the  entries  were 
made  without  the  knowledge  or  consent  of  the 
children.     Hengst's  Estate,  6  Watts,  86.  . 

But  where  a  father  enters  a  charge  against 
his  daughter  for  cash  paid  her,  and  such  entiy 
Is  found  in  his  account  book.  In  which  are  en- 
tered the  charges  against  the  persons  who  had 
dealings  with  him,  the  entry  against  the  daugh- 
ter Indicates  a  debt  or  loan  tather  than  an  ad- 
vancement. Auchy's  Estate,  7  Montg.  Co.  L. 
Rep.  21  (1891)  Swartz,  P.  J. 

In  New  York  an  entry  In  the  books  of  a 
testator  is  insufUcIent  to  show  an  advancement, 
but  such  fact  must  be  proved  by  evidence 
aliunde.     Marsh  v.  Brown,  18  Hun,  319. 

And  charges  in  a  testator's  books  of  account 
for  cash  advanced  to  his  son  at  various  times, 
"to  be  taken  from  your  portion  of  my  estate 
as  bequeathed  to  you  in  my  will,"  are  not,  with- 
out corroborative  evidence  aliunde,  suflSclent 
evidence  of  advancements  to  charge  the  son 
therewith.     Benjamin  v.  Dimmick,  4  Redf.  7. 

But  the  books  of  a  firm,  of  which  a  testator 
was  a  leading  member,  are  admissible  to  show 
advancements  made  to  his  children  where  a 
clause  of  the  will  directs  the  deduction  of  ad- 
vancements evidenced  by  entries  in  "my  books 
of  account."  Lawrence  v.  Lindsay,  68  N.  Y. 
108. 

In   Lawrence  v.   Lawrence,   4   Redf.   278,  a 
testator  had  directed  in  his  will  that  adTW^Qg-^ 
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menu  made  to  his  children  and  evidenced  by 
entries  In  his  boolcs  of  account  should  be  de- 
ducted from  the  child's  share.  But  it  appeared 
that  the  testator  kept  no  Individual  books  of 
account,  but  that  the  firm,  composed  of  himself 
and  his  sons,  and  of  which  he  was  the  leading 
member,  kept  the  books  of  account,  upon  which 
there  appeared  entries  charging  the  testator's 
children  with  cash  advanced,  and  also  entries 
bearing  the  same  date  crediting  each  child  with 
the  same  amount  as  charged.  It  was  proved 
by  other  evidence  that  at  the  time  the  entries 
were  made  and  the  money  received  by  the  chil- 
dren the  sums  so  paid  were  intended  as  ad- 
vancements, and  the  surrogate  held  that  the 
books  were  those  referred  to  by  the  testator 
in  his  will,  and  that  the  entries  so  made  con- 
stituted the  entries  referred  to  as  evidencing 
those  advancements.  It  was  also  proved  that 
the  credit  entries  were  made  at  the  direction 
of  the  testator  In  order  that  nothing  might  ap- 
pear against  his  children  on  the  books  as  hav- 
ing received  anything  from  him ;  and  it  was  ac- 
cordingly held  that  the  entries  as  they  then 
stood,  together  with  the  other  evidence,  intro- 
duced and  uncontradicted,  'Of  the  intention  of 
the  testator,  were  not  such  evidence  of  ad- 
vancement as  was  contemplated  by  the  will. 

Putnam  v.  Town,  84  Vt.  429,  was  a  claim 
for  services  rendered  to  the  defendant's  testa- 
tor by  the  testator's  daughter  after  she  became 
of  age  and  while  she  remained  a  member  of  her 
father's  family,  and  the  defendant  offered  in 
evidence  a  book  of  his  testator  In  the  letter's 
handwriting,  containing  charges  for  articles  to 
his  children  as  outfits,  and  in  which  was  the 
following  memorandum  relative  to  the  claimant 
daughter:  "Laura  lived  here  after  she  was 
eighteen  years  old  till  she  was  married.  She 
worked  for  herself  a  good  deal  and  I  got  her 
a  good  many  clothes  and  I  gave  her  a  great 
many  things,  so  she  got  well  paid  for  all  she 
worked  for  me  besides  what  I  have  charged  to 
her ;"  the  court  held  tbat  if  the  book  had  been 
offered  to  prove  that  the  articles  delivered  to 
the  claimant  had  been  received  by  her  and  were 
to  be  applied  in  extinguishment  of  her  account 
for  her  services  the  book  would  have  been  ad- 
missible, as  in  such  case  the  entry  of  the  arti- 
cles might  well  have  been  deemed  a  proper  book 
account ;  but  that  the  entry  quoted  was  a  mere 
private  entry,  made,  not  in  the  usual  course  of 
business,  but  long  after  the  transactions  to 
whlclt  it  referred  had  happened,  merely  stating 
the  testator's  opinion  that  his  daughter  was 
not  entitled  to  compensation  for  her  services, 
and  was  therefore  inadmissible. 

6.  Money  paid  to  third  person. 

Money  paid  to  a  third  person  on  order,  or 
which  the  plaintiff  claims  the  defendants  had 
promised  to  repay  to  the  plaintiff,  is  not  the 
proper  subject  of  book  entry,  and  hence  not 
provable  thereby.  Peek  v.  Jones.  Klrby,  289: 
Lyman  v.  Beohtel,  55  Iowa.  437.  7  N.  W.  673 ; 
Prince  v.  Smith.  4  Mass.  455 :  Marsh  v.  Case, 
.^0  Wis.  531.  Contra,  In  Vermont.  Sargeant 
V.  Pettibone,  1  Aik.  (Vt.)  355:  Weller  v.  Mc- 
carty, 16  Vt.  98;  Gleason  v.  Kinney,  66  Vt. 
560,  27  Atl.  208. 

In  Faunce  v.  Gray,  21  Pick.  243,  an  action 
by  plaintiff  to  recover  from  defendant  his 
share  of  the  proceeds  of  property  owned  Joint- 
ly by  himself  and  defendant's  intestate.  It  was 
not  admissible  for  the  defendant  to  prove  the 
payment  of  the  money  to  third  persons  on  the 
Joint  account  of  plaintiff  and  intestate,  be- 
cause there  was  no  evidence  that  the  persons  to 
whom  the  money  was  alleged  to  have  been  paid 
were  not  living,  and  there  was  no  account  for 
any  money  filed  in  set-off.  i 

In  Leverlnge  v.  Dayton,  4  Wash.  C.  C.  698, 
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Fed.  Cas.  No.  8,288,  an  action  of  aseumpalt  to 
recover  for  moneys  paid  out  by  plaintiff  as 
surety  for  defendant  on  a  custom-house  bond, 
the  plaintiff  offered  his  ledger,  proved  by  a  wit- 
ness to  contain  original  entries,  in  which  was 
an  account  against  the  defendant  with  a  debit 
for  duties  In  a  large  sum.  Counsel  admitted 
that  this  was  not  good  evidence  at  common-law, 
but  insisted  that  it  was  admissible  according 
to  the  regular  practice  of  courts  of  New  Jer- 
sey. But  the  court  rejected  the  evidence  on 
a  case  stated  by  one  of  the  Judges  in  which 
evidence  of  this  kind  had  been  admitted  and 
the  Judgment  of  the  court  for  that  cause  re- 
versed by  the  supreme  court.  No  reason  is  as- 
signed for  the  inadmissibility  of  this  book  other 
than  as  stated. 

A  charge  for  money  had  and  received,  with- 
out saying  from  whom  or  for  whose  use,  was 
held  objectionable  as  being  too  vague,  in  Bran- 
nin  V.  Voorhees,  14  N.  J.  L.  690. 

In  Le  Franc  v.  Hewitt,  7  Cal.  186,  it  was 
held  that,  although,  as  a  general  rule,  the  ac- 
count book  of  a  tradesman  is  not  admissible  to 
establish  a  charge  for  money  loaned,  yet  where 
it  is  shown  in  fact  that  there  was  no  money 
loaned,  but  that  the  party  keeping  the  account 
had  procured  articles  for  the  person  against 
whom  the  charge  is  entered,  which  he  had  paid 
for  and  charged  as  so  much  money  loaned,  the 
book  is  admissible  in  his  favor. 

And  l>ook8  of  original  entry  kept  by  a  pur- 
chaser of  property,  the  consideration  for  the 
purchase  of  which  is  alleged  to  l>e  moneys  paid 
and  advanced  by  the  purchaser  to  and  for  the 
vendor,  are  admissible  to  show  the  moneys  so 
paid  out,  where  it  appears  that  the  vendor 
knew  of  these  payments  and  of  the  manner  of 
keeping  the  books:  that  he  had  free  access  to 
them  at  all  times,  and  assented  to  the  manner 
of  keeping  the  books  and  to  nearly  all  the  en- 
tries.    HImes  V.  Bamlts,  8  Watts,  39. 

In  Ward  v.  Wheeler,  18  Tex.  249,  many  of  the 
items  in  the  account  contained  in  the  book 
offered  in  evidence  were  charges  for  cash  paid 
out  to  third  persons  on  the  defendant's  order, 
but  it  appeared  that,  in  addition  to  the  entry 
and  the  suppletory  oath  of  the  plaintiff's  prin- 
cipal clerk  and  bookkeeper,  there  was  corrobo- 
rative testimony   fully  proving  the  charges. 

b.  Course  of  business  or  oustom. 

Where  one  is  engaged  in  the  business  of 
loaning  money,  and  he  charges  in  his  l)ookB 
of  account  loans  and  advances  made  in  the 
ordinary  course  of  his  business,  of  which  no 
evidence  is  taken  by  him  other  than  such 
charges,  his  books  are  receivable  in  evidence 
against  the  personal  representative  of  a  deceased 
borrower  in  support  of  his  claim  against  the 
estate  for  the  amount  of  the  loan.  Orcutt  v. 
Hanson,  70  Iowa,  604,  31  N.  W.  050.  Compare 
Smith  V.  Rents,  131  N.  Y.  160.  15  L.  B.  A.  138, 
30  N.  E.  54. 

In  Iowa  a  charge  for  "money  paid,"  or 
"money  lent,"  cannot  be  proved  by  a  party's 
books  of  account,  unless  it  is  shown  that  the 
person  offering  the  books  is  engaged  in  a  busi- 
ness to  Justify  such  charges,  as,  for  Instance, 
that  of  the  business  of  banking,  or  of  receiving 
money  on  deposit  and  paying  it  out  for  othera 
Veiths  V.  Uugge.  8  Iowa,  163 :  Cummins  v. 
Hull,  35  Iowa,  253 ;  Young  v.  Jones,  8  Iowa, 
219 ;  Sloan  v.  Ault,  8  Iowa.  229.  "If  the  pay- 
ment or  loan  of  money."  said  the  court  In 
Young  V.  Jones,  "constitutes  In  any  just  sense 
the  ordinary  business  of  the  defendant,  and  the 
charges  of  money  paid  were  made  in  the  ordi- 
nary course  of  business,  he  may  Justly  claim 
the  right  to  prove  them  by  his  books :  but  not 
otherwise." 

In  Veiths  v.  Hagge.  8  Iowa,  163,  an  action 
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on  a  note  to  which  defendant  interposed  as  a 
Bet-off  an  account  against  plaintiff  for  goods 
sold  and  delivered,  which  also  contained  items 
for  cash  loaned,  testimony  by  defendant's  clerk 
that  plaintiff  was  a  customer  at  defendant's 
•tore,  and  was  in  the  habit  of  borrowing  from 
time  to  time  sums  of  money  which  defendant 
chnrged  to  him  in  his  account,  was  held  insuffi- 
cient to  constitute  defendant's  books  of  ac- 
count proper  evidence  to  prove  the  items  of 
money  loaned,  although  It  might  show  a  course 
of  business  between  the  parties. 

Lyman  v.  Bechtel,  55  Iowa,  437,  7  N.  W. 
67"..  recognizes  the  rule  adopted  by  Veiths  v. 
Haggc,  8  Iowa,  163,  supra^  as  to  the  Inadmis- 
sibility of  books  of  account  to  prove  payment 
of  money ;  but  holds  that  where  a  defendant, 
who  is  sued  for  a  balance  of  money  advanced 
with  which  he  has  purchased  and  shipped  to 
the  plaintiff  live  stock,  is  in  default,  it  may 
be  assumed,  in  view  of  the  Iowa  statute  pro- 
viding that  where  a  defendant  sued  on  open 
account  has  been  personally  served  with  the 
original  notice,  and  the  petition  is  duly  veri- 
fied and  has  Incorporated  in  or  attached  to  it 
a  bill  of  particulars,  makes  default,  the  account 
ahail  be  taken  as  due  and  admitted,  that  the 
payments  by  plaintiff  for  the  stock  shipped  to 
them  and  sold  on  commission  comes  within  the 
ordinary  course  of  their  business. 

In  Beall  ▼.  Rust.  68  Ga.  774,  the  court  said 
that  wliile  cash  advances  cannot  be  proved  by 
a  merchant's  books  where  his  usual  and  ordi- 
nary business  is  the  sale  of  goods  and  merchan- 
dise, it  was  not  inclined  to  extend  the  rule 
to  the  books  of  factors  and  commission  mer- 
chants whose  ordinary  business  is  to  make  cash 
advances  to  customers. 

A  stock  broker's  ledger  is  competent  !n  re- 
buttal, in  an  action  by  the  stock  broker  to  re- 
cover for  money  paid  for  stock  alleged  to  have 
been  purchased  for  the  defendant  by  the  plain- 
tiff on  his  express  order,  in  explanation  of  a 
bill  sent  by  the  plaintiff  to  the  defendant  and 
to  supplement  the  plaintiff's  own  testimony 
that  such  bill  was  not  general  as  claimed  by 
the  defendant,  but  only  a  partial  statement  of 
the  account  as  it  existed  between  the  parties. 
Cahill  Y.  Hirschman,  6  Nev.  57. 

An  act  of  the  Ohio  legislature,  passed  Decem- 
ber 18,  1823,  provided  that  in  all  actions  where 
any  claim  or  defense  is  founded  on  book  a<^ 
counts  of  not  more  than  eighteen  months'  stand- 
ing, in  which  Is  drawn  in  question  the  validity 
or  amount  of  any  such  book  accounts,  the  court 
may  examine  the  party  under  oath  or  af- 
firmation touching  the  validity  of  such  account, 
which  shall  be  admitted  as  evidence,  the  credi- 
bility thereof  being  left  to  the  jury.  And  In 
Cram  ▼.  Spear,  8  Ohio,  404,  the  plaintiff  pro- 
duced a  book  purporting  to  be  a  book  of  ac- 
counts, consisting  almost  entirely  of  charges 
for  cash  loaned,  and  he  then  offered  himself  as 
a  witness  to  prove  the  several  .charges  of  cash 
contained  In  the  book ;  but  the  court  rejected 
his  proffered  testimony,  holding  that  the  stat- 
ute above  set  out  did  not  authorize  charges  to 
be  made  upon  books  or  things  which  were  prop- 
erly not  the  subject  of  book  charge,  and  that 
'therefore  a  person  could  not  make  such  charges 
upon  his  book  with  a  view  to  sustaining  them 
by  his  own  oath.  The  court  said,  however, 
that  if  the  party  were  engaged  in  the  business 
that  would  Justify  such  charges  they  were  not 
prepared  to  say  that  he  might  not  be  examined 
as  a  witness. 

Again,  where  the  parties  have  been  In  the 
habit  of  treating  cash  items  both  on  the  debit 
and  credit  side  of  the  account  between  them  as 
the  proper  subject  of  a  book  charge,  the  proof 
of  the  loan  or  advancement  of  money  on  the 
one  side  or  the  payment  on  account  of  the 
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same  on  the  other,  may  be  made  by  the  pro- 
duction of  the  books  to  the  same  extent  at 
may  the  proof  of  the  delivery  of  a,ny  other 
article.  Carglll  ▼.  Atwood,  18  R.  I.  303,  27 
Atl.  214. 

But  it  is  for  the  jury  to  determine  whether 
there  has  been  such  a  course  of  dealing  between 
the  parties  as  to  treating  cash  items  as  the 
proper  subject  of  book  charge,  whether  or  not 
those  items  were  so  recorded.     Ibid. 

c.  Effect  of  amount  of  aingle  entry. 

In  some  of  the  states  the  competency  vel 
non  of  a  book  entry  to  prove  the*  payment  or 
loan  of  money  is  affected  by  the  amount  of 
money  charged  in  the  entry.  Thus,  in  some  of 
the  New  England  states  the  book  entry  is  in- 
competent when  the  amount  exceeds  40  shill- 
ings, or  $6.67.  Rich  v.  Eldridge,  42  N.  II.  153 ; 
Bassett  v.  Spofford,  11  N.  H.  167  ;  Turner  v. 
Twing,  9  Cush.  512 ;  Davis  v.  Sanford,  0  Allen, 
216 ;  Henshaw  v.  Davis,  5  Cush.  146 ;  Burns 
V.  Fay,  14  I'Ick.  8 ;  Cleave' s  Case,  3  Dane,  Abr. 
819;  Keltou  v.  Hill,  58  Me.  114;  Hooper  v. 
Taylor,  39  Me.  224 ;  Dunn  v.  Whitney,  10  Me. 
9. 

In  Alger  y.  Thompson,  1  Allen,  453,  an  action 
to  recover  contribution  from  a  defendant  as 
joint  indorser  with  the  plaintiff  of  a  promissory 
note  paid  by  the  plaintiff,  plaintiff  offered  in 
evidence  his  l)ooks  of  account  for  the  purpose 
of  showing  the  amount  of  commissions  re- 
ceived by  him,  to  oue  half  of  which  defendant 
was  entitled,  and  also  an  extract  or  memo- 
randum said  to  have  been  made  by  counsel  from 
the  books,  both  of  which  were  excluded  by  the 
court.  PlaintiiT's  counsel  argued  to  the  jury 
that  the  extract  would  sl^ow  the  accuracy  of 
the  plaintiff  and  the  inaccuracy  of  the  defend- 
ant, and  as  there  was  a*  direct  contradiction 
between  the  two  it  would  tend  to  substantiate 
the  general  accuracy  of  the  plaintiff's  testi- 
mony. After  the  jury  had  been  out  sometime 
they  sent  an  officer  for  the  extract  and  it  was 
sent  to  them  by  the  judge  in  the  absence  and 
without  the  consent  or  knowledge  of  the  de- 
fendant's counsel,  the  plaintiff's  counsel  being 
present  and  furnishing  it.  On  appeal  the  court 
said  that  there  could  be  no  doubt  that  the  ad- 
mission of  such  evidence  in  the  course  of  the 
trial  would  have  been  good  ground  of  excep- 
tion;  and  held  that  it  was  equally  so  where, 
after  the  trial  Is  over  and  the  jury  are  deliber^ 
atlng  on  their  verdict,  the  judge  directs  it  to  ba 
laid  before  them. 

Bailey  v.  Harvey,  60  N.  H.  152,  was  an  ac- 
tion to  recover  a  balance  due  for  the  purchase 
of  land  in  which  the  defendant,  having  intro- 
duced evidence  tending  to  prove  the  payment 
of  debt,  offered  in  support  of  this  evidence 
his  book  of  accounts  with  his  suppletory  oath 
to  show  that  the  plaintiff  has  received  from 
him  various  sums  of  money  in  amounts  not 
exceeding  |6.67  at  any  one  time;  and  It  was 
held  that,  as  the  question  whether  the  plain- 
tiffs had  received  such  sums  of  money  was  one 
not  collaterally,  but  directly,  in  issue,  the  book 
was  admissible  In  proof  of  those   Items. 

In  Veiths  v.  Hagge,  8  Iowa,  163,  It  was  held 
that  the  Iowa  statute  has  not  made  any  such 
distinction  as  that  small  sums  of  money  may 
be  proved  by  the  party's  books  of  account,  but 
large  sums  shall  not  be  so  proved.  The  court 
said:  *'The  question  whether  the  charges  are 
made  In  the  ordinary  course  of  business,  as  well 
as  the  credibility  of  the  books  when  produced. 
Is  for  the  jury  to  determine.  They  might 
more  readily  admit  the  sufficiency  of  the  book 
to  prove  charges  of  money  of  a  small,  than  of 
a  large,  amount.  So  they  might  more  readily 
conclude  that  the  loan  or  payment 
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Bums  of  money  by  a  retail  trader  to  his  cus- 
tomers, and  charged  In  their  accounts,  was 
more  nearly  in  the  ordinary  course  of  busi- 
ness that  the  lean  or  payment  of  large  sums ; 
and  if  they  should  judge  that  small  money 
charges  were  legitimately  made,  in  the  ordinary 
course  of  business,  we  should  not  be  inclined 
to  hold  that  they  might  not  so  determine,  and 
allow  th*»m  accordingly." 

In  Petit  V.  Teal,  57  Ga.  145,  the  court  said : 
"There  would  seem  to  be  good  reason  for  ad- 
mitting books  to  prove  very  small  sums  of  cash 
advanced  in  the  regular  course  of  business ; 
but  where  the  amount  is  of  such  Importance 
that  a  receipt  or  some  written  evidence  might 
be  reasonably  called  for  by  the  party,  books 
would  be  unsafe.  Of  course  in  particular  lines 
of  busioess,  such  as  banking,  usage  might  be 
found  to  extend  to  all  amounts  alike.'* 

In  Ohio  It  haa  been  held  that  large  sums 
of  money,  as,  for  instance,  $450,  are  not  the 
proper  subject-matter  of  a  book  charge.  Page 
▼.  Zehring,  6  Ohio  L.  J.  299,  8  Ohio  I>ec  Re- 
print, 211 ;  Watts  v.  Shewell,  31  Ohio  St.  331 ; 
Kennedy  ▼.  Dodge,  19  Ohio  C.  C.  425.  This 
was  an  action  on  a  promissory  note,  and  the 
court  said  that  the  form  in  which  the  evidence 
of  the  indebtedness  should  be  preserved,  and 
the  proper  place  for  credits  to  appear,  was  up- 
on the  note  itself,  and  not  In  a  book  of  ac- 
counts of  the  maker  of  the  note. 

But  if,  in  the  course  of  business,  small  sums 
are  passing  between  the  parties,  these  may  with 
propriety  be  charged  on  book  and  proved  In 
the  same  manner  as  the  other  items  of  the  ac- 
count. Cram  v.  Spear,  8  Ohio,  494;  Hough  y. 
Henk,  8  Ohio  C.  C.  354. 

d.  Statutory  rule. 

In  some  of  the  states  there  are  statutes 
which  expressly  provide  that  books  of  account 
containing  charges  for  money  paid,  laid  out, 
furnished,  or  lent  shall  be  received  and  ad- 
mitted as  evidence,  thus,  In  Michigan  (How. 
Stat.  S  7526). 

And   In  Lester  ▼.  Thompson,  91  Mich.  245, 

61  N.  W.  893,  it  was  held  that  the  rights  of 
the  party  charged  were  properly  guarded  by 
instructing  the  Jury  that  such  books  are  mem- 
oranda from  which  the  party  offering  them 
may  refresh  his  recollection,  and  testify  in  re- 
gard to  the  transactions  themselves. 

And  the  books  of  a  corporation,  when  prop- 
erly kept  by  its  officers  or  agents,  are  competent 
testimony  to  prove  the  entries  of  payments 
made  therein  as  having  been  paid  to  an  em- 
ployee. Ganther  v.  James  Jenks  &  Co.  76  Mich. 
510,  48  N.  W.  000. 

In  Robinson  v.  Hoyt,  89  Mich.  406,  however. 
It  was  held  that  where  payments  alleged  to 
have  been  made  by  a  deceased  mortgage  debt- 
or are  denied  by  the  creditor,  they  are  not  suffi- 
ciently proved  by  entries  in  the  debtor's  hand- 
writing in  an  unusual  place  in  his  day  book 
from  which  the  leaves  immediately  preceding 
the  entries  have  been  torn,  and  in  which  the 
regular  entries  are  followed  by  a  number  of 
blank  pages. 

In  Wisconsin  the  statute  regulating  the  ad- 
missibility of  account  books  in  evidence  declares 
that  they  "shall  not  be  admitted  as  testimony 
of  any  item  of  money  delivered  at  one  time  ex- 
ceeding $5  ;**  and  in  Winner  ▼.  Dauman,  28 
Wis.  563,  the  admission  of  an  account  book  of 
a  purchaser  of  goods  charging  his  vendor  with 
payments  exceeding  the  statutory  limit  was 
held  fatal  error,  Inasmuch  as  the  statute  also 
makes  account  books,  when  received,  prima 
facie  evidence  of  the  proof  of  the  charge  there- 
in contained ;  thus  enabling  him  to  make  proof 
of  a  charge  in  a  manner  prohibited  by  law. 

So.  too,  In  Minnesota,  cash  books  kept  In  the ' 
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ordinary  way  are  admissible  In  evidence  where 
Ihe  proof  prescribed  by  the  statute  has  been 
made,  although  the  entries  are  not  in  terms 
char&res  against  a  person  named  for  money  paid 
to  him.  Woolsey  v.  Bohm,  41  Minn.  235,  42 
N.  W.  1023.  "The  statute  upon  the  subject," 
said  the  court  in  this  case,  "relates  to  'books 
of  account  kept  for  that  purpose,'  and  contain- 
ing the  'original  entries  of  charges  for  moneys 
paid,'  etc.,  but  It  does  not  prescribe  the  form  In 
which  they  shall  be  kept,  nor  the  degree  of 
definltencss  to  be  observed  In  making  entries. 
The  statute,  recognizing  the  universal  and  nec- 
essary custom  of  preserving  In  permanent  form 
a  memorial  of  business  transactions  w^hich 
could  not  ordinarily  be  retained  in  the  mind, 
has  been  so  framed  as  to  have  a  very  genera! 
application.  The  account  book  of  an  illiterate 
laborer,  as  well  as  those  of  the  tradesman  or 
banker,  are  admissible  in  evidence.  If  within 
the  statutory  conditions,  the  purpose  of  which 
was  to  secure  authenticity  and  credibility  in 
respect  to  the  evidence,  rather  than  to  prescribe 
the  form  of  it.  Whatever  be  Its  form  it  Is  only 
evidence  prima  facie  of  what  Is  shown  by  It. 
Suppletory  proof  may  often  be  required  to 
make  such  evidence  relevant  to  a  particular 
case.  The  fact  that  the  entries  of  payments 
in  these  books  were  not  in  the  form  of  charges 
against  .  .  .  [defendant],  show^ing  upon 
their  face  that  he  was  debited  with  such  sums, 
did  not  render  the  books  Inadmissible." 

In  Wyoming  a  debtor's  books  of  account,  ac- 
companied by  the  requisite  proof  essential  to 
their  admission  as  such,  are  competent  evidence 
to  prove  payments  by  him  to  his  creditor.  Hay 
v.  Peterson,  6  Wyo.  419,  34  L.  E.  A.  581,  45 
Pac.  1073. 

But  a  book  containing  no  items  of  charges 
against  anyone,  but  merely  memoranda  of 
money  paid  out  for  various  purposes.  Is  not 
a  book  of  accounts  within  the  meaning  of  the 
Nebraska  statute.  Pollard  v.  Turner,  22  Neb. 
360,  35  N.  W.  192  (an  action  of  replevin  for 
property  which  defendant  claimed  to  own,  and 
offered  the  book  as  above  to  prove  that  he  had 
paid  for  it). 

In  Delaware  cash  Items  are,  by  the  express 
provision  of  the  Delaware  statute  for  the  ad- 
mission in  evidence  of  books  of  original  entry, 
not  properly  chargeable  in  an  account.  Mc- 
Danlel  v.  Webster,  2  Houst.  (Del.)  305;  Town- 
send  v.  Townsend,  5  Harr.  (Del.)  126;  Redden 
V.  Spruance,  4  Harr.  (Del.)  217. 

V.  OoUaterul    factt   generallp. 

Books  of  account  are  not  admissible  as  evi- 
dence of  any  fact  that  may  arise  collaterally. 
Moody  V.  Roberts,  41  Miss.  74;  Gage  v.  M'll- 
waln,  1  Strobh.  L.  135 ;  Juniata  Bank  v.  Brown, 
5  Serg.  &  R.  226. 

They  are  ncft  evidence  except  of  charges  by 
the  creditor  against  the  debtor  when  they 
stand  to  each  oj^her  In  relation  of  plaintiff  and 
defendant;  and  are  not  evidence  where  the 
dealing  between  debtor  and  creditor  is,  as  to 
parties  to  the  suit,  a  collateral  matter.  Thus, 
In  an  action  on  a  promise  by  defendant  to  pay 
the  plaintiff  for  articles  delivered  to  a  third 
person,  wherein  the  defendant  has  offered  evi-. 
dence  that  such  third  person  was  not  indebted 
to  the  plaintiff,  the  plalntilTs  book  of  accounts 
Is  not  admissible  to  show  thereby  that  such 
third  person  was  Indebted  to  him.  Woodes  v. 
Dennett,  12  N.  H.  510. 

So,  an  employer's  books  of  account,  contain- 
ing his  account  of  dally  business  transactions, 
are  not  competent  to  prove,  by  entries  made 
therein  by  himself,  that  an  employee  whom  be 
Is  suing  to  recover  damages  for  an  alleged  dere- 
liction of  duty  was  absent  from  his  employ- 
ment at  the  time  of  the  LnJuij  for  which  he 

Digitized  by  LjOOQIC 


189a 


Hall  y.  Chambersburq  Woolen  Co. 


711 


seeks  recovery,  to  rebut  the  employee's  evi- 
dence showing  that  he  was  on  duty  at  that 
time,  and  doing  what  he  might  to  prevent  the 
lojury.     Woods  v.  Allen,  18  N.  H.  28. 

And  the  books  of  the  mill  owner  sued  for 
4lowlng  land,  who  Justifies  the  flowing  on  an  al- 
leged  license  from  the  landowner,  and  who,  to 
prove  the  license,  shows  that  the  landowner 
had  been  seen  at  work  on  the  dam  which  caused 
the  flowage,  are  not  competent  to  prove,  by  an 
«ntry  crediting  the  landowner  with  work  on 
the  dam,  the  fact  that  the  work  was  done  and 
when  It  was  done.  Batcheldor  v.  Sanborn,  22 
N.  H.  325. 

The  books  of  a  defendant  who  has  been  sued 
to  recover  an  over  payment  by  way  of  an  ad- 
vance made  on  stock  shipped  by  the  defendant 
to  the  plaintiff  are  not  admissible  for  the  de- 
fendant to  show  that  the  stock  had  been 
shipped  to  the  plaintiff  on  account  of  a  third 
person,  and  not  on  defendant's  account.  Mul- 
hall  V.  Keenan,  18  Wall.  342,  21  L.  ed.  808. 

In  Falmer  v.  Goldsmith,  16  III.  App.  644, 
the  court,  in  rejecting  secondary  evidence  of 
tlie  contents  of  a  Jeweler's  account  boots  con- 
taining entries  of  transactions  between  him 
«nd  his  salesmen,  said  that  the  original  book  It- 
self would  have  been  Inadmissible  against  de- 
fendant In  a  suit  to  recover  from  the  latter 
as  bailee  the  value  of  a  package  left  with  him 
to  be  delivered  to  such  salesmen,  as  the  account 
books  of  a  party  are  inadmissible  to  prove  any 
matter  collateral  to  the  issue  of  debt  and  credit 
between  the  parties. 

In  Little  V.  Wyatt,  14  N.  H.  22,  an  action 
on  a  promissory  note  given  upon  a  settlement 
of  an  account  between  plaintiff  and  defendant, 
the  defendant  claimed  a  set-off  by  way  of  a 
•charge  paid  on  a  certain  date,  which  he  con- 
tended should  have  been  credited  him  but  was 
omitted  through  mistake.  The  plaintiff  con- 
tended that  the  charge  In  question  had  been 
once  credited  to  the  defendant  on  his  day  book 
as  of  the  date  claimed  by  the  defendant,  but 
proposed  to  prove  that  In  posting  from  the  day 
book  to  the  ledger  the  date  was  changed  by 
mistake ;  but  It  was  held  that  the  plaintiff  could 
not  rebut  the  defendant's  set-off  by  showing 
by  his  books,  verified  by  his  oath,  that  the  ac- 
-count  was  erroneous. 

But  in  a  case  on  hearing  before  an  auditor 
where  the  party  is  a  witness  in  chief  for  him- 
self he  may  use  his  book  of  accounts  as  a 
memorandum  if  he  can  testify  to  the  facts  from 
recollection.  Putnam  v.  Goodall,  31  N.  H.  419. 
This  was  an  action  for  money  advanced,  labor 
performed,  and  materials  furnished  In  rebuild- 
ing a  factory.  In  which  It  appeared  that  the 
work  was  done  for,  and  materials  furnished  to, 
■a  third  person,  and  the  question  was  whether 
the  credit  was  given  to  the  defendant  through 
such  third  person  as  his  agent,  or  to  such  third 
person  himself.  The  defendant,  to  support  his 
contention  that  the  th'rd  person  was  not  his 
agent,  but  that  he  had  merely  agreed  to  advance 
money  for  the  purpose  mentioned,  and  that  he 
had  paid  the  money  and  when,  was  allowed 
by  the  auditor  to  authenticate  his  cash  book 
in  the  usual  way  and  read  therefrom  the  Items 
making  up  the  sums  said  to  have  been  advanced. 
An6  the  court  said,  as  above  stated,  that,  had 
the  c&ae  been  on  trial  before  a  Jury,  the  book 
certainly  would  not  have  been  competent  to 
prove  the  fact  of  agency,  and,  Indeed,  held, 
that  even  on  the  hearing  before  the  auditor  It 
was  not  competent  for  that  purpose,  but  that. 
Inasmuch  as  It  was  not  the  book  that  was  to 
prove  the  agency,  but  the  party's  own  testi- 
mony, the  book  boing  merely  a  memorandum  of 
the  Items,  the  book  was  admissible. 
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VI.  Contract$  and  their  performance, 
a.  Oontraott  generally. 

It  Is  a  well-settled  rule  that  books  of  account 
are  not  competent  evidence  to  prove  or  contra^ 
diet  a  special  contract.  This  results  from  th« 
reiterated  doctrine  that  the  use  of  books  of  ac- 
count as  evidence  at  all  arises  In  the  necessity 
of  the  case,  and  that  where  the  fact  to  be 
proved  Is  or  should  be  evidenced  by  a  formal 
writing,  or  is  susceptible  of  proof  by  other  prop- 
er evidence,  the  books  are  not  to  be  resorted  to. 
Lyman  v.  Bechtel,  55  Iowa,  487,  7  N.  W.  678 ; 
Wilson  V.  Wnison,  6  N.  J.  L.  96,  dictum, 
Prichard  ▼.  M'Owen,  1  Nott  &  M'C.  131,  note ; 
Grlesheimer  v.  Tanenbaum,  124  N.  Y.  650,  26 
N.  E.  957;  Phillips  v.  Tappen,  2  Pa.  St.  323; 
Handley  v.  Barrett,  176  Pa.  246.  35  Atl.  133. 

And  the  fact  that  a  memorandum  of  a  con- 
tract of  sale  was  written  in  a  vendee's  ledger 
by  his  bookkeeper  at  his  direction  and  In  the 
presence  of  both  parties  does  not  render  It  ad- 
missible as  a  book  of  account,  under  the  Wis- 
consin statute,  to  prove  the  terms  of  the  con- 
tract. Hazer  ▼.  Strelch,  92  Wla  605,  66  N.  W. 
720. 

Thus,  an  entry  In  the  books  of  a  party,  made 
by  his  clerk  who  Is  not  now  to  be  found,  to- 
gether with  the  oath  of  the  party  as  to  the 
quantity  of  the  article  charged,  is  not  admis- 
sible to  charge  the  owner  of  a  vessel  to  whom 
the  articles  were  delivered  for  sake  keeping. 
Kerr  v.  Love,  1  Wash.  (Va.)  172. 

So,  In  an  action  of  trover  for  the  conversion 
of  a  horse  by  driving  It  beyond  the  limits  of 
the  original  bailment,  an  entry  upon  the  plain- 
tiff's book,  made  at  the  time.  Is  not  original  evi- 
dence of  the  terms  of  the  bailment,  but  at  most 
is  only  corroborative  as  a  mere  memorandum 
to  t>e  weighed  only  In  connection  with  the 
plaintiff's  testimony,  and  should  be  submitted 
to  the  Jury  with  this  restriction ;  and  it  is  er- 
ror for  the  court  to  refer  to  the  entry  as  "bear- 
ing upon  the  question  whether  there  was  a 
meeting  of  the  minds  of  the  parties"  In  modifi- 
cation of  the  contract.  Still  well  ▼.  Farewell, 
64  Vt.  286,  24  Atl.  243. 

Calvert  v.  Archbishop  of  Canterbury,  2  Esp. 
646,  was  a  special  action  on  the  case  on  an 
agreement  for  the  hire  of  horses.  The  plain- 
tiff's servant,  by  whom  the  contract  had  been 
made,  was  dead,  and  the  only  evidence  at  the 
commencement  of  the  contract  was  an  entry 
In  plaintiff's  book  stating  the  terOiS  of  the 
agreement.  This  entry  was  offered,  in  con- 
nection with  proof  of  the  servant's  hand- 
writing, to  prove  the  commencement  of  the 
contract ;  but  Lord  Kenyon  held  that  the  en- 
try was  Inadmissible  because  It  did  not  charge 
the  servant.  There  seems  to  have  been  no 
question  raised  as  to  whether  the  entry  was 
objectionable  as  proving  a  special   contract. 

Again,  an  entry  which  a  merchant  caused 
his  bookkeeper  to  make  on  his  books  Is  Inadmis- 
sible to  show  that  checks  deposited  by  a  cus- 
tomer were  received  to  be  collected  and  placed 
to  his  credit,  where  the  terms  on  which  the 
checks  were  received  are  a  material  issue,  and 
no  showing  is  made  of  the  customer's  consent 
to  such  entry  or  his  knowledge  of  its  existence. 
Jeffries  v.  Castleman,  68  Ala.  432. 

And  a  subscription  to  a  newspaper  Is  not 
properly  proved  by  an  entry  In  the  publisher's 
books  of  account ;  but  if  the  subscription  be  es- 
tablished by  other  proof  tl^e  annual  subscrip- 
tion price  may  form  a  proper  subject  for  book 
entry.     Ward  v.  Powell,  3  Harr.   (Del.)   379. 

A  charge  for  money  "due  on  contract  and 
exchange  of  horses  as  difference"  is  not  proper 
matter  for  book  charge ;  and  the  fact  that  it 
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does  not  cure  the  defect.     Danser  ▼.  Boyle,  16 
h.  J.  L.  305. 

So  held  of  the  entry,  "I  traded  horses  with 
B,  and  sold  his  horse  for  $70.00,  and  shall 
have  to  boot — 110.00."  Buta  ▼.  ManwlUer,  2 
Woodw.  Dec.  260. 

And  an  entry  is  Inadmissible  to  show  that  a 
•toclc  transfer,  absolute  on  its  face,  was  only 
made  as  collateral,  there  being  no  evidence 
in  corroboration  of  such  entry.  DeSmith's 
Estate,  23  Phlla.  Legal  Int.  366. 

In  Stuckslager  v.  Neel,  123  Pa.  68,  16  Atl. 
94,  on  an  issue  as  to  whether  certain  property 
turned  over  to  the  defendant  garnishee  by  a 
nonresident  debtor's  resident  agent  in  charge 
of  his  business  was  held  by  him  by  way  of  a 
pledge  as  he  claimed,  or  was,  as  claimed  by 
the  plaintiff,  turned  over,  not  to  pay  his  claim 
against  the  debtor,  but  to  delay  and  defraud 
creditors  In  the  collection  of  their  debts,  an 
entry  in  the  debtor's  books  kept  by  the  agent, 
showing  a  sale  and  the  account  with  the  garn- 
ishee balanced,  was  held  no  evidence  in  favor  of 
the  plaintiff  to  show  the  garnishee's  purpose  in 
taking  property,  because  it  was  not  shown  that 
the  entry  was  made  in  his  business  or  with  his 
knowledge  or  consent  or  authority  ;  nor  would 
It  afford  any  basis  of  inference  as  to  the  purpose 
of  the  debtor  because  It  was  not  made  by  his 
direction  or  with  his  knowledge  or  consent. 

And  one  party  to  a  disputed  contract  can- 
not prove  his  version  of  it  by  showing,  as  an 
independent  item  of  evidence,  that  for  a  con- 
sideration he  entered  a  charge  against  himself 
in  bis  own  book.  Fifth  Mut.  Bldg.  Soc.  v. 
Holt,  184  Pa.  572,  39  Atl.  293.  This  was  an 
action  by  the  building  and  loan  association  to 
foreclose  a  mortgage,  in  which  defendant  inter- 
posed as  a  set-ofF  stock  of  the  association  which 
he  claimed  to  own  by  transfer  from  the  original 
owner,  but  which  the  plaintiff  claimed  still  be- 
longed to  the  original  owner ;  and  the  court  said 
that  If  the  offer  of  defendant's  books  as  above 
had  been  to  prove  that  such  an  entry  was  reg- 
ularly made  by  him  long  prior  to  any  dispute 
as  to  the  ownership  of  stock,  to  be  followed  by 
proof  that  the  plaintiff  bad  contemporaneously 
charged  in  his  books  the  name  of  the  owner  to 
defendant,  and  that  the  latter  had  thereafter 
paid  the  monthly  dues,  and  this  to  be  followed 
by  defendant's  testimony  that  the  original  own- 
er of  the  slock  had  in  fact  received  in  the 
course  of  the  business  dealing  between  them  the 
very  consideration  entered  to  bis  credit  on  the 
book,  the  book  would  have  been  admissible ;  for 
then  it  would  not  have  been  an  independent  act 
of  defendant  tending  to  establish  his  side  of 
the  case,  but  would  have  been  a  link  In  the 
chain  of  circumstances  and  entirely  consistent 
with  them,  warranting  the  inference  of  the  al- 
leged contract. 

A  mere  entry  made  by  a  party  in  his  book  of 
a  settlement  with  another  is  not,  as  against 
the  other,  legal  evidence  of  such  settlement. 
Pi-pst  v.  Mercereau,  9  N.  J.  L.  334. 

In  Manhelmer  v.  Stern,  45  N.  Y.  S.  R.  648, 
18  N.  Y.  Supp.  3G6.  an  action  to  recover  for 
commissions  upon  alleged  sales  of  merchandise 
effected  by  the  plaintiff  under  a  contract  of  em- 
ployment with  the  defendant,  the  plaintiff  tes- 
tified that  at  the  time  of  each  sale  he  made  a 
record  of  the  name  of  each  purchaser  with 
the  amount  of  the  charges  In  a  book  kept  for 
that  purpose,  and  that  he  was  unable  without 
the  book  to  state  the  names  of  the  several  pur- 
chasers and  the  amounts  of  their  respective 
charges;  and  the  book  was  received  as  an  aux- 
iliary to  the  witness's  testimony,  and  for  the 
pnrpose  of  ascertaining  the  names  of  the  pur- 
chaser and  amounts  of  the  purchases,  but  not 
to  establish  the  fact  of  the  sales,  or  that  the 
plaintiff  effected  them. 
^2  L.  R.  A. 


In  Horton  ▼.  Wood,  60  N.  Y.  8.  B.  679, 
21  N.  Y.  Supp.  178,  an  action  to  recover  com- 
missions claimed  by  the  plaintiff  to  have  been 
earned  as  a  book  canvasser,  the  defendant  of- 
fered a  meiporandam  of  the  terms  of  the  con- 
tract made  by  a  clerk  since  deceased,  in  his 
bocks,  but  the  evidence  was  rejected  unless  it 
was  shown  that  the  memorandum  was  read  or 
shown  to  the  plaintiff.  And  the  court  on  ap- 
peal sustained  the  ruling,  stating  that  a  writ- 
ten statement  of  the  facts  in  a  disputed  causfr 
cannot  be  proved  after  the  death  of  the  writer 
simply  because  entered  in  a  book. 

And  In  Newhall  v.  Appleton,  102  N.  Y.  133, 
6  N.  R.  120,  an  action  by  a  canvasser  to  recover 
a  stipulated  commission  of  |4  an  order,  the 
books  of  the  defendants  containing  accounts 
with  a  number  of  persons  who  had  been  em- 
ployed as  canvassers,  showing  credit  for  good 
subscriptions  only,  are  inadmissible  to  prove 
that  the  plaintiff  was  to  receive  commission 
only  on  good  and  proved  subscriptions. 

The  purchase  price  of  land  was  held  in  Hin- 
man  v.  Stiles,  Klrby,  10,  not  to  be  chargeable- 
on  book ;  but  Incuimuch  as  It  appeared  that  the- 
Jury  found  a  credit  in  defendant's  favor  equal- 
ing the  charge  for  the  purchase  price,  and  there 
were  other  proper  book-debt  articles  in  the  ac- 
count to  a  large  amount,  to  which  there  was 
no  objection,  and  the  balance  would  have  l)een 
the  same  with  or  without  the  other  charge  and 
credit,  a  motion  In  arrest  of  the  Judgment  for 
the  plaintiff  was  denied. 

And  in  Hynes  v.  Campbell,  6  T.  B.  Mon. 
292,  an  action  to  rescind  a  conveyance  and  te 
recover  the  purchase  price,  an  entry  in  the 
books  of  the  vendor,  chai*glng  the  land  against 
the  vendees  at  a  much  larger  sum  than  that  re- 
cited in  the  deed,  was  held  to  be  inferior  evi- 
dence of  the  consideration,  and  not  to  control 
a  recital  in  the  deed. 

So,  too,  on  an  Issue  as  to  the  bona  fides  of 
a  sale,  the  books  of  the  vendees  are  inadmissible 
In  evidence  to  prove  its  validity.  Hale  v. 
Smith,  6  Me.  416. 

Nor  are  a  merchant's  books  of  account  proof 
of  the  legality  ot  the  transfer  of  an  individual 
account  to  the  account  of  a  succeeding  part- 
nership. Bracken  v.  Dillon,  64  Ga.  243,  3T 
Am.  Rep.  70. 

In  Silverman  ▼.  Simons,  14  Misc.  222,  36 
N.  Y.  Supp.  668,  an  action  against  a  sheriff 
to  recover  damages  for  the  conversion  of  per- 
sonal property  transferred  to  the  plaintiff  by 
an  Insolvent  firm,  consideration  for  which  is 
alleged  to  have  been  a  loan  of  $1,000,  the  plain- 
tiff's bank  book,  indicating  a  deposit  of  over 
$1,000  and  the  payment  of  a  check  of  $500, 
was  held  inadmissible  to  corroborate  his  tes- 
timony that  he  received  $1,000  as  a  wedding 
present,  and  that  the  proceeds  of  the  check 
were  loaned  to  the  insolvent  firm,  in  the  absence 
of  proof  that  the  entries  in  the  bank  book  were 
the  same  to  which  he  had  previously  testified. 

b.  Negotiable  inetrumenU. 

A  promissory  note  Is  not  a  proper  subject  of 
book  charge.  Henshaw  v.  Davis,  6  Cush.  146; 
Wilson  V.  Wilson,  6  N.  J.  L.  96,  dictum. 

The  execution  of  a  note  in  settlement  of  an 
account  Is  not  a  transaction  of  the  character 
which  can  be  evidenced  by  entries  In  a  book  of 
account,  under  Ky.  Civ.  Code,  fi  6,  subsec.  7, 
prcvlding  that  a  person  may  testify  for  himself 
as  to  the  correctness  of  original  entries  made 
by  himself  in  an  account  book  according  to  the 
usual  course  of  business.  Estes  ▼.  JacksoA 
(Ky.)    53  S.  W.  271. 

A  note,  although  not  properly  chargeable  on 
book,  was  held  to  have  been  properly  so  charged^ 
iit  Barlow  v.  Butler,  1  Vt.  146,  because  it  ap- 
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peared  that  at  the  time  of  the  charge  a  credit 
entry  aad  been  mado,  which  necessitated  the 
ciiarg:e  in  order  to  make  the  book  show  the 
actual  state  of  the  transaction. 

But  notes  delivered  over  by  a  debtor  to  an 
officer  to  be  collected  and  the  proceeds  applied 
to  the  payment  of  executions  against  the  debtor 
In  the  officer's  hands,  which  are  so  collected, 
but  not  applied,  are  not  chargeable  on  book. 
Farrand  v.   Gage,   8  Vt.  326. 

An  order  for  money,  drawn  by  the  plaintiff 
on  a  third  person  for  value  received  in  favor 
of  the  defendant  and  delivered  to  him,  may  be 
charged  on  book,  and  the  plaintllf  be  allowed 
to  swear  to  It.     Stores  v.  Stores,  1  Root,  13)1. 

A  due  bill  given  by  defendant  to  a  third  per- 
son and  assigned  to  plaintiff,  and  delivered  up 
to  the  defendant  under  an  agreement  between 
thexn  that  it  should  be  so  delivered  up  and  the 
amount  charged  to  the  defendant  by  the  plain- 
titr  on  his  book.  Is  properly  chargeable  on  book, 
and  recoverable  in  book  debt.  Hunt  v.  Pier- 
pont,  27  Conn.  305.  In  this  case  it  was  said 
that  money,  bills  of  exchange,  orders,  bank 
checks,  and  promissory  notes  are,  when  as- 
signed, chargeable  on  book  in  the  regular  course 
of  business. 

On  au  Issue  as  to  whether  or  not  certain 
checks,  the  payment  of  which  has  been  stopped 
by  the  defendant,  and  which  the  plaintiff  has 
received  from  the  payee,  had  been  received  by 
the  plaintiff  without  payment  of  any  value  or 
parting  with  any  consideration,  entries  in  the 
plaintiff's  books  of  account  showing  the  sales 
of  property  by  him  to  the  payee,  affixed  to 
which  were  marks  Indicating  that  the  accounts 
had  been  paid,  it  being  further  shown  that  the 
books  in  question  constituted  a  part  of  such  pay- 
ment, is  not  competent  evidence  for  the  plain- 
tiff.    Purchase  v.  Mattisou,  2  Robt.  78. 

In  Bear  ▼.  Trexler,  3  W.  N.  C.  214,  assump- 
sit on  a  promissory  note  dated  on  Sunday,  It 
was  held  that  the  books  of  account  of  the  plain- 
tiff's assignor  In  insolvency,  who  was  the  payee 
of  the  note,  were  admissible  to  prove  that  the 
note  was  given  for  an  account  for  goods  sold, 
in  connection  with  evidence  that  the  defend- 
ants had  received  the  goods  and  given  their 
note  for  the  same. 

And  in  Rosenberger  ▼.  Bitting,  15  Pa.  278, 
an  action  on  a  promissory  note  by  the  Indorsee 
against  the  maker,  entries  in  the  plaintiff's 
day  book  of  items  of  account  against  the  In- 
dorser.  Including  an  entry  of  credit  for  the 
note  In  question,  and  entries  In  his  ledger  of 
the  items  in  the  day  book  posted  within  two  or 
three  days  afterw^ds,  are  evidence  as  part  of 
the  ret  gefftat  on  the  part  of  the  plaintiff  to 
prove  consideration  for  the  transfer  of  the 
note. 

In  Harris  ▼.  Burley,  10  N.  H.  171,  a  suit 
on  an  account  to  which  the  defendant  pleaded 
a  note  In  set-off  which  plaintiff  claimed  was 
^ven  for  unlawful  interest,  plaintiff  offered  his 
books  containing  entries  in  his  own  handwriting 
of  sums  similar  to  some  of  those  upon  a  piece 
of  paper  previously  offered  to  show  the  con- 
sideration.  of  the  note,  but  did  not  prove  that 
the  books  had  been  used  at  the  settlement  be- 
tween himself  and  the  defendant  when  the  note 
was  given ;  and  It  was  held  that  the  books  were 
inadmissible. 

J^laintiff,  suing  on  a  promissory  note  against 
which  defendant  interposes  as  a  set-off  a  note 
signed  by  plaintiff,  may  Introduce  his  book  of 
original  entries  to  show  that  the  note  held  by 
defendant  was  Included  in  a  mutual  settlement 
of  accounts  proved  to  have  been  previously  had 
between  the  parties,  and  had  been  credited  to 
defendant  in  such  settlement.  Powers  v.  Ham- 
ilton, 6  Blackf.  293.  It  was  said  that  this  was 
not  permitting  a  party  to  introduce  his  account 
52  L.  R.  A. 


l>ook  for  the  purpose  of  establishing  the  pro- 
priety of  ea>  parte  entries  In  his  own  favor 
therein  made ;  but  to  prove  a  transaction  in 
which  both  parties  participated.  The  settle- 
ment was  as  much  the  act  of  defendant  as  of 
the  plaintiff,  and  by  it  the  former  sanctioned 
the  debits  and  credits  embraced  In  the  ac- 
counts; and  It  was  proper  for  the  Jury  to  say 
whether,  among  the  credits,  was  the  note,  the 
payment  of  which  defendant  was  attempting  to 
enforce   by   way  of  set-off. 

In  Johnson  v.  Patten,  4  G.  Greene,  63,  an 
action  by  an  assignee  after  maturity  of  a  prom- 
issoi*y  note  given  by  defendant  for  the  purchase 
of  land,  and  of  rails  cut  on  other  land  not 
owned  by  such  assignor,  but  which  were  never 
delivered,  defendant's  book  of  account,  contain- 
ing, amongst  other  accounts,  an  Item  for  the 
money  paid  by  him  for  the  rails,  was  held  ad- 
missible in  his  behalf.  It  was  objected  that 
the  transaction  In  relation  to  the  rails  was  not , 
a  subject  of  book  account  because  they  were 
connected  with  and  became  a  part  of  the  con- 
tract of  the  salft  of  the  land ;  but  It  was  held 
that,  although  defendant  purchased  the  land  at 
Ihe  same  time  that  he  purchased  the  rails.  It 
did  not  follow  that  the  rails  were  Inseparably 
connected  with  the  real-estate  transaction ; 
that,  as  they  were  upon  the  land  and  in  the 
possession  of  another  person,  they  became  a 
legitimate  item  of  account  Immediately  upon  the 
assignor's  failure  to  place  the  defendant  in  pos- 
session of  them. 

On  the  question  as  to  the  amount  for  which 
checks  subsequently  raised  were  originally 
drawn,  the  amount  of  which  Is  Impossible  of 
ascertainment  from  Inspection  because  of  the 
alterations.  It  Is  competent  In  an  action  by  the^ 
depositor  against  the  bank  to  introduce  his  cash 
book,  in  which  there  are  no  alterations,  in  con- 
nection with  his  testimony  that  his  bookkeeper 
regularly  presented  statements  on  pads  of  dis- 
bursements to  be  met ;  that  the  plaintiff  added 
the  items  and  stated  the  total  sum  on  the  pad, 
handed  it  to  the  bookkeeper  and  directed  him  to 
draw  a  check  for  the  whole  amount;  that  the 
bookkeeper  then  entered  the  statement  and  its 
amount  on  the  cash  book,  drew  a  check  for  the 
whole  amount  and  presented  It  to  the  plaintiff 
for  his  signature  together  with  his  statement 
on  the  pad,  and  that  the  plaintiff,  after  com- 
paring the  amount  on  the  pad,  check,  and  cash- 
book  entries,  and  finding  them  the  same,  de- 
stroved  the  pad.  Clark  v.  National  Shoe  & 
Leather  Bank,  164  N.  T.  498,  58  N.  E.  659. 

In  Dwlght  V.  Brown,  9  Conn.  83,  a  proceeding 
by  creditors  to  enjoin  the  sale  of  a  debtor's 
property  under  attachment  on  a  debt  due  on 
notes  claimed  by  the  defendant  creditor  to  have 
been  given  to  him  in  payment  for  services  per- 
formed and  board  furnished  to  coemploye»3,  but 
which  plaintiff  claimed  were  without  consider- 
ation, the  payee  having  been  paid  his  debt  by 
supplies  received  on  the  maker,  and  that  they 
were  given  In  furtherance  of  a  conspiracy  be- 
tween the  defendants  to  defraud  other  credit- 
ors, the  debtor's  original  account  book,  shown 
to  have  been  kept  by  himself  and  his  codefend- 
ants  alone,  with  regular  entries  therein  from 
week  to  week,  crediting  the  defendant  creditor 
with  services  performed,  and  charging  him  with 
supplies  received,  made  at  the  times  they  re- 
spectively purport  to  bear  date,  and  before  the 
existence  of  any  conspiracy  as  alleged,  with  set- 
tlements at  different  times  and  the  balance  due 
carried  to  a  new  account  and  so  continued  un- 
til the  account  was  Anally  balanced  by  the  note 
in  question,  were  held  admissible  in  defendant's 
behalf  to  prove  the  consideration  and  validity 
of  the  note,  although  none  of  the  settlements 
were  subscribed  by  either  of  the  parties.  One 
of  the  objections  raised  In  thls(cai 
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the  books  were  not  the  best  evidence  In  that  the 
debtor  was  living :  but  this  was  held  untenable 
becnu&e  those  making  the  entries  were  incom- 
petent to  testify  as  witnesses.  Another  was 
that  the  entries  are  not  evidence  in  any  event, 
but  the  court  disposed  of  this  by  saying  they 
were  written  declarations  against  the  debtor's 
interest  so  far  as  respects  the  credits ;  the  third 
was,  that  the  books,  and  particularly  the  set- 
tlements, were  not  subscribed ;  but  a  signing 
was  held  unnecessary  because  the  entries  were 
all  in  the  handwriting  of  the  debtor  and  his 
clerks.  It  was  also  suggested  that  the  books 
were  not  brought  home  to  the  note,  but,  as  the 
books  charged  the  note  against  the  defendant 
creditor  to  meet  the  balance  found  to  be  his 
due.  the  objection  was  held  not  good.  And  to 
the  statement  that  they  were  rea  inter  alio8 
xicta,  It  was  said  to  be  a  sufficient  answer  that 
that  point  had  been  decided  otherwise:  that  If 
judgments  were  recovered  on  the  note  and  an 
execution  levied  on  the  debtor's  land,  certainly 
the  account  could  not  ihi  deemed  rea  inter  alios 
<ic*o  In  respect  to  a  subsequent  levying  creditor ; 
that  it  was  impossible  to  make  a  solid  distinc- 
tion between  the  recognition  of  a  person  by  re- 
<:eipt,  bond,  covenant,  or  by  a  credit  on  hia  book. 

c  Agenoif, 

A  plaintiff  cannot  by  his  books  and  oath 
prove  the  agency  of  the  defendant  on  the  de- 
livery of  lottery  tickets  to  him  as  agent  and 
an  agreement  to  sell  and  account.  Dunn  ▼. 
Whitney,  10  Me.  9. 

And  authority  from  the  owner  to  sell  prop- 
erty cannot  be  shown  by  an  entry  descriptive  of 
the  property  In  question,  its  ownership  and 
price,  Jn  a  record  book  kept  by  the  alleged 
agent  of  the  property  left  with  him  for  sale, 
as  such  a  book  is  not  an  account  book,  the  en- 
tries in  which  become  admissible  In  evidence 
when  proved,  under  the  provisions  of  111.  Rev. 
Stat.  chap.  Rl,  |  3.  Boyd  v.  Jennings,  46  111. 
App.  290. 

And  a  ship-broker's  book  of  accounts,  although 
fortified  by  the  oath  of  one  of  them  who  kept 
the  book,  is  Inadmissible  to  prove  a  charge  for 
a  commission  on  the  sale  of  a  vessel ;  the  entry 
relates  to  a  transaction  of  which,  from  the 
nature  of  the  case,  other  and  better  evidence 
could  be  given.     Winsor  v.  Dillaway,  4  Met.  221. 

Nor  are  commissions  due  a  broker  on  a  sale 
of  real  estate  properly  the  subject  of  book 
charge.  Greal  v.  Noll,  1  W.  N.  C.  26 ;  McStay 
V.  Dugan,  2  W.  N.  C.  226 ;  Fenn  v.  Early,  113 
Pa.  204.  0  Atl.  68. 

Nor  is  a  book  entry  proper  evidence  to  prove 
what  commissions  are  to  be  allowed  for  money 
received,  etc.     Watson  v.  Bigelow,  2  Brev.  127. 

But  an  attorney  may  prove  his  employment 
from  his  book  and  suppletory  oath.  Codman  ▼. 
Caldwell,  81  Me.  560. 

d.  Use  and  oooupation  of  realty. 

The  use  and  occupation  of  realty  cannot  be 
charged  in,  and  proved  by,  a  book  entry.  Hil- 
ton V.  Burley,  2  N.  H.  1»3 ;  Prince  v.  Smith, 
4  Mass.  456 ;  Beach  v.  Mills,  5  Conn.  493 :  Mil- 
ler V.  French,  1  Aik.  (Vt.)  99.  dictum;  Hitch- 
cock V.  Smith,  Bray  ton  (Vt.)  39 ;  Case  v.  Berry, 
3  Vt.  332.  In  the  case  last  cited,  however, 
the  court  said  that  they  did  not  mean  to  say 
that  rent  or  the  use  of  land  could  under  no 
circumstances  be  charged  on  book ;  that  the 
course  of  dealings  t>etween  the  parties  might 
«how  that  it  was  intended  to  be  matter  of  ac- 
count between  them,  or  to  be  entered  and  ad- 
justed on  book,  as  where  there  are  mutual  deal- 
ings and  accounts,  and  on  the  one  side  charges 
are  made  of  articles  or  services  delivered  or 
52  L.  R.  A. 


rendered,  but  Intended  to  apply  in  payment  of 
the  rent  charged  on  the  other. 

And  entries  upon  the  rent  book  of  a  deceased 
landowner,  charging  two  persons  with  the  rent 
of  certain  premises  and  crediting  them  wUh 
the  payment  thereof,  arc  not  evidence  in  favor 
of  the  landowner's  son  and  heir  at  Jaw  to  show 
the  relation  of  landlord  :ind  tenant  •>etween  the 
son  and  one  of  the  parties  charged,  who  con- 
tinued to  occupy  the  premises  after  the  father's 
death.     Austin  v.  Thomson,  45  N.   H.  113. 

But  In  Lockwood  v.  Lockwood,  22  Conn.  425, 
it  was  held  that  the  use  and  occupation  of  real 
estate  may  be  charged  on  b«>ok  when  the  defend- 
ant has  actually  occupied  during  a  portion  of 
the  time  for  which  the  plaintiff  claims  to  re- 
cover. 

Nor  is  wharfage  properly  a  subjeot  of  book 
charge.  Lennlg  v.  Quaker  City  S.  B  Co.  3 
W.  N.  C.  434  ;  Wllmer  v.  Israel,  1  Browne  (Pa.) 
257.  In  this  case  the  court  sai-1  that  tl!e  lule 
admitting  any  book  entries  should  be  confined 
to  actions  for  goods  sold  and  work  done ;  and 
that  they  could  see  no  distinction  lietween  the 
plaintiff  giving  his  book  in  evidence  to  prove 
the  use  and  occupation  of  a  house  or  of  any- 
thing else. 

e.  Perfonnance  or  nonperformance  of  coutrart. 

1.  General  rule. 

The  performance  or  nonperformance  of  a  spe- 
cific agreement  to  purchase  land  is  not  a  fact 
within  the  reason  of  the  rule,  supposed  to 
arise  out  of  necessity,  which  permits — at  least 
when  the  party  is  not  competent  as  a  witness — 
matter  to  be  proved  by  books  of  account. 
Kerns  v.  McKean,  76  Cal.  87,  18  Pac.  122. 

And  an  entry  in  a  merchant's  book  Is  not 
evidence  of  a  demand  against  his  customer  for 
forfeiture  for  not  supplying  wheat  according  to 
special  contract  between  them.  M'Pherson  v. 
Neuffer,  11  Rich.  L.  267. 

But  In  Thompson  v.  Brannln,  94  Ky.  490. 
21  S.  W.  1057,  entries  In  the  books  of  ware- 
housemen with  reference  to  a  sale  made  by  thera 
of  their  individual  property  were  held  admis- 
sible to  show  their  compliance  with  the  con- 
ditions of  the  contract  of  sale  or  their  readi- 
ness to  do  so,  independent  of  the  provisions  of 
Ky.  Civ.  Code,  |  606,  subsec.  7,  authorizing  a 
person  to  testify  for  himself  as  to  the  correct- 
ness of  original  entries. 

In  Lubert  v.  Chauvltean,  8  Cal.  468,  58  Am. 
Dec.  415,  an  action  against  defendants  as  fac- 
tors to  account  for  goods  sold  by  them,  and  to 
recover  the  net  proceeds  arising  from  the  sale, 
defendant's  books  of  account  were  held  admis- 
sible to  prove  the  account  of  the  sale  of  the 
goods. 

And  on  the  trial  of  a  proceeding  to  compel 
reconveyance  of  land  conveyed  by  plaintiff  by 
a  deed  absolute  on  its  face,  which  plaintiff 
claims  was  in  fact  a  mortgage,  but  which  de- 
fendant claims  was  conveyed  in  consideration 
of  his  agreement  to  give  credit  for  a  specified 
amount  on  a  debt  due  from  plaintiff  to  him,  de- 
fendant's account  books  have  been  held  ad- 
missible in  evidence  to  show  that  he  had  given 
the  credit  agreed  upon.  Ross  ▼.  Brusie,  70  Cat. 
465,  11  Pac.  760. 

In  Moore  v.  Knott,  14  Or.  35,  12  Pac.  59, 
an  action  to  recover  wages  which  the  defend- 
ants claim  that  the  plaintiff  had  agreed  should 
be  transferred  to  and  credited  to  the  account 
of  one  of  the  members  of  the  defendant  copart- 
nership and  the  codefendant,  and  that  the  trans- 
fer and  credit  had  been  accordingly  made,  the 
books  of  account  of  the  partnership  are  compe- 
tent evidence,  after  proof  of  the  agreement  as 
alleged,  that  the  transfer  and  credit  had  beeu 
made  according  thereto.  /    ^^^^^i^ 
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And  in  ejectment  for  land  claimed  by  de- 
'fendant  to  bai^e  been  conveyed  to  blm  in  pay- 
ment of  a  debt  due  from  his  grantor,  after  evi- 
<lcnce  by  plaintiff  that  such  grantor  not  only 
-did  not  owe  defendant  anything  at  the  time  of 
the  conveyance,  but  that  the  defendant  had  re- 
ceived froLL  him  large  sums  of  money  which 
•bad  not  been  credited  or  accounted  for,  defend- 
4int'6  boolis  of  account,  purporting  to  be  set- 
tied  and  signed  by  himself  and  his  grantor  as 
to  their  accounts,  are  admissible  to  show  that 
the  sums  received  by  defendant  had  been  duly 
accounted  for  by  having  been  credited  by  a 
netilement  between  the  parties.  Cook  v.  Swan, 
5  Conn.  140. 

2.  Delivery  of  goods  under  terms  of  contract, 

A  book  of  original  entries  Is  not  admissible 
to  prove  a  delivery  of  goods  under  a  previous 
-contract  for  their  delivery  at  different  distinct 
periods.  Lonergan  v.  Whitehead,  10  Watts, 
240 ;  Alexander  v.  Hoffman,  5  Watts  &  8.  882. 
This  was  an  action  to  recover  for  wood  chopped 
-by  plaintiff  and  his  employees  for  defendant 
under  contract  In  writing,  designating  the  time 
at  wli.ch  the  work  was  to  be  finished,  and  speci- 
fying the  manner  of  its  delivery. 

So.  a  book  of  entries  of  a  lumberman  Is  not 
admissible  in  evidence  to  prove  the  number  of 
logs  delivered  at  the  mill  under  a  special  con- 
tract between  himself  and  the  mill  owner. 
Nickle  v.  Baldwin,  4  Watts  &  S.  290.  By  spe- 
cial agreement  of  this  kind  the  transaction  Is 
taken,  out  of  the  usual  course  of  buying  and 
celling,  and  the  performance  of  the  contract 
4>y  the  one,  or  the  breach  of  It  by  the  other. 
Is  susceptible  of  proof  by  the  usual  kinds  of 
•evidence.  No  reason  of  necessity  or  conven- 
ience exists  for  resorting  to  this  kind  of  evl- 
•dence,  whether  It  be  to  establish  the  quantity 
of  the  article  furnished,  or  any  other  Ingredient 
in  the  party's  case. 

And  Baxter  v.  Leith,  28  Ohio  St.  84,  holds 
that  charges  for  goods  delivered  on  special 
contract  are  not  properly  the  subject  of  book 
4Lccount,  and  the  book  is  therefore  Inadmissible 
to  prove  the  alleged  contract  or  its  execution. 

Whelpley  v.  Higly,  Bray  ton  (Vt.)  39,  holds 
that  an  order  requesting  the  delivery  of  a  wag- 
on upon  a  special  contract  expressed  in  the 
order  as  to  the  time  and  manner  of  payments 
precludes  an  action  on  book. 

McWllllams  v.  Cosby,  26  N.  C.  (4  Ired.  L.) 
110,  was  assumpsit  for  goods  delivered  and 
work  and  labor  done,  in  which  the  plaintiff 
offered  to  prove  It  Is  account  by  his  own  oath 
under  the  book-debt  l.iw  which  was  objected  to 
because  the  contract  was  special :  but  it  was 
held  that,  as  plaintiff  had  abandoned  his  spe- 
cial count,  the  evidence  offered  was  admissible 
to  support  the  common  counts  In  his  doclsra- 
tion  for  goods  sold  and  work  and  labor  done. 

In  Read  v.  Barlow,  1  Aik.  (Vt.)  145,  an 
action  of  book  account  to  recover  for  law  books 
sold,  it  was  insisted  that  where  the  price  of  the 
article  must  necessarily  depend  upon  such  con- 
tract between  the  parties  no  recovery  can  be  had 
in  sn  action  on  book  ;  but  the  court  held  thai, 
although  this  objection  might  be  well  taken  in 
a  proper  case.  It  was  not  considered  as  properly 
applicable  to  a  charge  for  law  books. 

And  where,  as  in  the  principal  case,  a  con- 
tract of  sale  is  an  express  contract  for  the  sale 
of  an  article  not  In  existence  at  the  time  of  the 
contract,  but  to  be  manufactured  and  made  In 
the  future,  it  cannot  be  the  subject  of  book  en- 
try until  It  has  been  made  and  manufactured 
and  actually  delivered  to  the  vendee,  or  at  least 
■et  aside  to  him,  and  accepted  by  him. 

8.  Work  done  under  special  contract. 

Work  and  labor  done  under  and  pursuant  to 
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the  terms  of  a  special  contract  are  not  properly 
chargeable  In,  and  provable  by,  a  book  entry. 
Earle  ▼.  Sawyer,  6  Cush.  142;  Daum  v.  Neu- 
meister,  2  Mo.  App.  597,  Appx. :  Schnader  v. 
Schnader»  26  Pa.  384;  Alexander  v.  Hoffman, 
5  Watts  &  S.  382.  Contra  in  New  Hampshire. 
Cummings  v.  Nichols,  13  N.  H.  420,  38  Am. 
Dec.  501 ;  Swain  v.  Cheney,  41  N.  H.  232. 

Charges  for  services  done  or  property  deliv- 
ered under  the  supposed  existence  of  a  special 
contract  which  afterward  became  matter  of  ac- 
count by  operation  of  law  In  consequence  of  a 
rescission  of  the  contract  cannot  be  proved  by 
the  party's  book ;  there  must  be  a  right  to 
charge  when  the  service  Is  done  or  the  goods 
delivered.  Merrill  v.  Ithaca  &  O.  B.  Co.  16 
Wend.  586,  30  Am.  Dec.  130. 

In  McGarry's  Estate,  9  Pa.  Dist.  R.  172,  It 
was  said  to  be  more  than  doubtful  whether  the 
cost  of  a  funeral,  based  on  a  special  contract 
or  claim,  is  provable  by  mere  book  entries. — 
especially  where  the  charges  are  in  excess  of 
the  rates  rusiomary  among  others  engaged  In 
the  same  business.  "Such  entries,  it  would 
seem,"  said  the  court,  "can  only  be  of  matters 
having  a  general  ascertained  commercial  value, 
— as  the  price  of  goods  or  commodities,  or  the 
usual  wages  of  labor  or  charges  for  routine 
services;  while  here,  the  charges  which  in 
many  instances  are  more  than  double  the  usual 
rates  as  shown  by  .  .  .  [competent]  tes- 
timony .  .  .  Imply  a  precedent  agreement 
on  the  part  of  the  person  charged ;  and  the 
entry  itself  affords  no  evidence  of  such  agree- 
ment." 

So,  the  building  of  a  certain  number  of  rods 
of  fence  at  a  specified  price  per  rod  cannot 
be  proved  by  an  entry  in  a  book  of  accounts,  as 
it  is  reasonable  to  suppose  that  better  evidence 
of  the  work  and  Its  value  exists.  Towle  ▼. 
Blake,  38  Me.  95. 

But  In  Walker  v.  Curtis,  116  Mass.  98,  an 
action  for  excavating  for  a  dam  at  an  agreed 
price  for  each  yard  of  earth  excavated,  In 
which  the  Issue  was  as  to  the  amount  excavated, 
it  was  held  proper  for  plaintiff  to  put  in  his 
books  of  account,  not  merely  as  Independent 
evidence  of  the  whole  number  of  days  of  work 
done,  but  in  connection  with  his  foreman's  es- 
timate of  the  number  of  yards  one  man  would 
dig  in  a  day,  and  how  many  yards  should  be 
deducted  from  the  aggregate  on  account  of  some 
of  the  men  not  digging. 

In  Morgans  v.  Adel  (Cal.)  18  Pac  247,  an 
action  for  work  and  labor  performed  under 
special  contract,  by  which  defendant  furnished 
materials  and  plaintiff  performed  the  labor  on 
a  division  of  the  profits,  shop  books  of  the  par- 
ties are  admissible  to  show  the  amount  of  work 
performed  by  plaintiff. 

And  in  Doody  v.  Pierce,  9  Allen,  141,  a  bill 
In  equity  to  redeem  a  mortgage  made  by  plain- 
tiff to  the  defendants  in  which  it  was  set  up 
that  the  plaintiff  was  to  work  for  the  defendant 
and  his  wages  be  applied  to  the  payment  of  the 
note  secured  to  the  mortgage,  plaintiff's  books 
of  account  proved  to  have  been  properly  kept 
were  held  admissible  to  prove  the  charges 
against  the  defendants  for  labor  performed  by 
plaintiff. 

But  an  agreement  by  the  defendant  to  see  the 
plaintiff  paid  if  he  was  hired  by  another  is  a 
collateral  agreement,  and  not  chargeable  on 
book.  Skinner  v.  Conant,  2  Vt.  453,  21  Am. 
Dec.  554. 

Under  the  Tennessee  book-debt  statute  the 
ofllce  of  the  oath  required  of  the  plaintiff  Is 
simply  to  qualify  his  book  as  evidence,  and  the 
book  itself,  fortified  by  the  requisite  oath,  is 
evidence  only  to  the  extent  prescribed  by  the 
statute,  to  wit.  the  sale  and  delivery  of  the 
articles,  or  a  performance  of  worlL^anA^fLbor 
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under  certain  restrictions  as  to  amount  and 
time :  but  where  other  facts  aside  from  the  sale 
and  delivery  of  the  articles  or  the  performance 
of  the  work  and  labor  are  sought  to  be  estab- 
lished, such,  for  instance,  as  the  fact  that  the 
services  which  are  not  such  that  they  may  be 
presumed  to  be  the  subject  of  compensation 
were  performed  under  a  promise  that  they 
would  be  well  paid  for,  they  must  be  proved  in- 
dependently of  the  plaintiff's  oath  or  his  book 
of  accounts.     Forsee  v.  Matlock,  7  Helsk.  421. 

In  assumpsit  on  a  quantum  meruit  for  work 
and  labor  done  the  plaintiff's  books  of  original 
entries  are  proper  evidence  of  the  work  done, 
although  it  may  appear  by  the  defendant's  evi- 
dence chat  the  work  was  done  under  a  special 
contract,  where  nothing  of  this  appears  by  the 
evidence  in  chief  given  by  the  plaintiff. 
Schnader  v.  Scbnader,  20  Pa.  884. 

And  a  builder's  book  of  original  entries,  al- 
rbough  not  admissible  to  prove  the  value  of  his 
services,  or  for  work  done  and  material  fur- 
nished where  such  work  was  done  under  a  spe- 
cial contract,  Is  competent  evidence  to  go  to  the 
jury;  under  the  Delaware  statute,  to  prove  the 
work  done  and  materials  furnished  and  their 
value,  if  no  special  agreement  exists,  or,  or- 
iginally existing,  was  rescinded  or  abandoned. 
Mc]:>aniel  v.  Webster,  2  Houst.   (Del.)   305. 

VII.  Otenerahip  of  property. 

The  books  of  the  plaintiff  in  an  action  against 
a  sheriff  for  levying  upon  and  selling  his  stock 
of  :;oodR  while  in  his  srore-room  as  belonging 
to  a  third  person,  are  evidence  in  his  favor,  not 
on  the  principle  on  which  shop  books  are  gen- 
erally admitted,  nor  to  accomplish  the  object 
for  which  they  are  held  to  be  full  prima  facie 
evidence  when  accompanied  with  the  supple- 
tory  oath  of  the  party,  but  as  part  of  the  res 
(jeatiE  or  transactions  under  which  the  posses- 
sion of  the  store  and  ownership  of  the  goods  in 
question  were  to  be  developed  or  made  mani- 
fest. Welsh  V.  Cooper,  8  Pa.  217.  The  court 
reasoned  tliat  It  was  no  objection  whatever  to 
say  that  the  plaintiff  would  thus  make  evidence 
for  himself,  that,  no  one  would  pretend  that 
it  was  not  competent  to  give  evidence  that  he 
was  constantly  in  the  store,  claimed  the  goods  j 
as  his  own,  sold  them  as  his  own,  received  the  I 
money  or  credited  them  as  his  own  and  entered 
them  on  his  own  books,  and  that  the  books  con- 
duced In  tome  degree  to  prove  these  facts, 
and  were  the  best  evidence  of  the  manner  in 
which  the  business  was  conducted. 

So,  in  Fitler  v.  Eyre.  14  Pa.  392,  a  similar 
action,  the  question  was  whether  there  had 
been  such  a  sale  and  delivery  of  the  property 
by  plaintiff  to  the  execution  debtor  as  to  de- 
vest the  title  out  of  plaintiff  and  to  vest  It  In 
the  debtor.  A  former  clerk  of  the  plaintiff  by 
deposition  testified  to  the  sale  and  the  terms 
thereof,  and  that  a  book  shown  to  him  was 
what  was  called  plaintiff's  "order  book,"  in 
which  plaintiff  or  his  clerks  entered  goods  or- 
dered, and  that  certain  ticks  or  marks  opposite 
the  entries  were  meant  to  show  what  goods 
had  been  delivered  to  the  drayman,  and  that 
certain  other  ticks  were  meant  for  such  of  the 
goods  as  were  put  out  ready  to  be  marked,  and 
that  the  figures  in  the  entries  Indicated  the 
price,  weight,  or  quantity  and  the  gross  amount ; 
he  also  testified  to  what  portion  of  the  goods 
so  sold  were  seized  by  the  sheriff.  The  book 
was  afterwards  produced,  and  the  entries  made 
by  the  clerk  as  to  the  goods  In  question  read 
over  defendant's  objection.  It  was  held  that, 
as  the  purpose  of  the  entries  was  not  to  prove 
a  Kale,  but  for  a  memorandum  to  Identify  the 
goods  selected  under  an  agreement  to  sell  on  a 
condition  not  performed,  they  were  admissible. 
"They  were  embodied,"  said  the  court,  "In  the 
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testimony  of  a  witness  who  made  them  and 
verified  them  as  memoranda  to  designate  the 
goods  selected,  aAd  who  testified  that  the  ticks 
and  marks  placed  opposite  to  the  items  were 
used  to  distinguish  the  casks  or  packages  de- 
livered to  the  drayman.  The  witness  did  not, 
as  Is  usual  in  regard  to  book  entries,  authenti- 
cate the  book  and  leave  it  to  speak  for  Itself; 
he  testified  to  the  particulars  of  the  transaction 
from  his  own  knowledge,  and,  thus  corrobor- 
ated,  the  entries  were  clearly  admissible^'* 

And  on  an  issue  as  to  whether  property  wa« 
wrongfully  converted,  or  was  taken  by  the  de- 
fendants in  extinguishment  of  a  l>ook  account 
due  from  the  plaintiff  to  the  defendant,  the  de- 
fendant's account  book  Is  not  only  competent^ 
but  material,  evidence  to  corroborate  the  de- 
fendant's oral  testimony  that  the  plaintiff  was 
indebted  to  them  at  the  time  of  the  alleged 
agreement  for  the  purchase  of  a  coat.  Johnson 
V.  Morstad,  63  Minn.  397,  65  N.  W.  727. 

But  in  Watrous  v.  Cunningham,  71  Cal. 
30,  11  Pac.  811,  replevin  for  property  attached 
as  belonging  to  another,  plaintiff's  account 
book  was  held  inadmissible  to  show  that  he  had 
bought  the  property,  because  there  was  suffi- 
cient preliminary  foundation  laid  for  Its  admis- 
sion either  as  a  book  of  original  entries  or  as 
part  of  the  res  geatw. 

In  Rielly  v.  English,  9  Lea,  16,  an  action 
of  replevin  for  property  claimed  by  the  defend- 
ant to  belong  to  his  intestate's  estate,  the  In- 
testate's books  of  account,  purporting  to  con- 
lain  the  account  in  his  handwriting  with  the 
plaintiff's  vendor,  were  held  to  be  incompe- 
tent on  behalf  of  the  defendant  to  prove  the 
state  of  accounts  between  the  intestate  and  the 
vendor  on  the  question  of  the  Intestate's  title 
to  the  property  In  controversy. 

And  plaintiff,  in  an  action  for  slander  1b 
charging  him  with  being  interested  In  the  lar- 
ceny of  certain  property  and  with  receiving 
the  same  knowing  it  to  have  been  stolen,  is  not 
entitled  to  prove  certain  entries  in  his  books 
showing  that  he  had  put  down  therein  the  prop- 
erty as  having  been  purchased  by  him.  with  a 
view  to  show  his  good  faith  in  receiving  it. 
Barkly  ▼.  Copeland,  86  Cal.  483,  25  Pac  U 
405. 

In  Pell  V.  Ball,  Speer,  Eq.  48,  the  tesUtor 
had  given  to  his  wife  all  property,  personal 
and  real,  that  he  had  received  or  should  re- 
ceive from  his  wife's  father's  estate,  or  from 
any  of  her  relations, — a  source,  owing  to  his 
marriage  with  her,  Independent  of  his  own 
property.  He  had  kept  a  book  in  which,  under 
the  head  "Memoranda  of  bank  stocks  and  their 
value  and  when  purchased,"  were  money  en- 
tries of  stocks  all  purchased  after  the  date  of 
the  will.  These  stocks  when  sold  were  so 
marked,  and  notice  was  taken  of  the  manner 
In  which  they  were  reinvested.  On  every  page 
was  a  remark  subscribed  by  the  testator,  that 
"stocks  enumerated  in  this  page  belong  to  my 
wife,  though  they  stand  In  my  name."  The 
last  entry  of  this  description  was,  "The  stocks 
enumerated  In  this  page  belong  to  the  property 
of  my  wife,  though  standing  in  my  name." 
These  entries  were  made  from  time  to  time  as 
the  stocks  were  purchased,  sold  and  replaced. 
At  the  testator's  death  there  were  certain  stocks 
remaining  and  unsold.  The  chancellor  had  ad- 
mitted the  book  as  evidence  that  the  stocks 
remaining  undisposed  of  constituted  the  proper- 
ty to  which  the  testator  Intended  to  refer  in 
his  will ;  but  it  w^as  held,  on  appeal,  that  the 
book  was  wholly  inadmissible,  because  it  did  not 
ascertain  a  subject  for  the  operation  of  the 
will  suiting  what  the  will  described,  but 
constituted  extrinsic  evidence  showing  an  in- 
tention on  the  testator's  part  contrary  to  that 
expressed  In  his  written  will./  ^^^^^^1^ 
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Again,  on  an  Issue  as  to  the  title  of  land, 
the  defendant's  book  of  accounts,  containing 
41  settlement  between  himself  and  a  third  per- 
aon  since  deceased  but  under  whom  neither  par- 
ty claims,  signed  by  both  of  them,  is  not  com- 
petent evidence  as  against  the  plaintiff  to  prove 
that  while  such  third  person  exercised  various 
acts  of  ownership  over  the  premises  In  dispute 
he  acted  merely  as  the  defendant's  agent  and 
recognized  the  defendant  as  the  owner.  Fuller 
▼.  Den  &p  dem,  Baxton,  20  N.  J.  L.  61. 

And  where  a  person  Intervenes  In  an  attach- 
ment proceeding  against  land,  claiming  to  own 
the  same  by  reason  of  a  resulting  trust  In  his 
favor,  it  is  error  to  admit  books  of  account 
of  such  intervener,  relating  to  transactions 
long  subsequent  to  the  time  when  the  trust 
was  claimed  to  have  been  created,  and  which 
In  no  manner  tended  to  support  the  Intervener's 
contention  respecting  the  title.  First  Nat. 
Bank  v.  Campbell,  2  Colo.  App.  271,  30  Pac. 
357. 

But  In  Taylor  v.  Mitchell  (Minn.)  83  N.  W. 
418,  a  proceeding  by  a  receiver  of  an  Insolvent 
corporation  to  set  aside  a  mortgage  executed 
toy  the  directors  of  the  corporation  as  such  to 
themselves  as  Individuals,  on  the  ground  that 
the  corporation  was  Insolvent  when  the  mort- 
gage was  executed,  and  that  the  defendants, 
as  such  directors,  executed  the  mortgage  with 
the  Intent  to  secure  a  preference  over  other 
corporate  creditors,  the  corporate  books,  re- 
ports, and  accounts.  Including  the  bank  book, 
were  held  to  be  competent  evidence  for  the 
plaintiff  on  the  issue  of  the  Insolvency  of  the 
corporation  at  the  time  of  the  execution  of  the 
mortgage. 

In  Beaver  v.  Taylor,  1  Wall.  639,  17  L.  ed. 
601,  an  action  of  ejectment.  In  making  proof 
of  the  payment  of  the  taxes  the  defendants  of- 
fered In  evidence,  under  their  plea  of  color  of 
title,  two  receipts  without  date,  from  the  tax 
collector  to  one  of  the  defendants,  for  taxes 
of  a  certain  year.  They  also  proved  that  the 
collector  had  finally  settled  for  his  tax  collec- 
tion for  that  year,  and  they  gave  evidence  to 
prove  that  during  that  year  the  defendant  to 
whom  the  receipt  ran  had  been  the  agent  of 
a  firm  of  which  the  other  defendant  was  a  mem- 
ber, in  respect  to  the  land  in  dispute.  The 
plaintiffs  objected  to  the  receipt  as  evidence 
because  it  did  not  appear  when  the  taxes  were 
paid,  nor  that  the  defendant  to  whom  the  re- 
ceipt ran  had  any  connection  with  the  color 
of  title  relied  upon  by  the  defendants.  To 
meet  the  objection  as  to  the  time  of  payment 
the  defendants  offered  in  evidence  a  letter  to 
the  firm  in  question  from  the  defendant  alleged 
to  have  been  their  agent  inclosing  the  receipt 
in  question,  and  detailing  an  account  of  the 
writer's  debits  and  credits  in  respect  to  the 
taxes;  and  also  offered  entries  in  the  firm's 
books  relating,  amongst  other  properties,  to 
the  property  In  question,  and  as  showing  the 
recognition  of  the  alleged  agency  in  the  trans- 
action. It  appeared  that  the  book  was  kept  in 
a  distant  city  where  the  contesting  defendant 
resided,  and  that  the  clerk  who  made  the  en- 
tries was  dead :  and  proof  of  the  death  and 
handwriting  was  offered.  It  was  held  that 
the  entries  In  the  firm's  books  after  the  re- 
ceipts came  to  hand  showing  their  action  were 
admissible  as  part  of  the  res  gesta. 

VIII.  Contradiction  and  oorrohoration  of  loit- 

nC88€9, 

a.  Contradiction, 

Books  of  account  to  which  witnesses  have  re- 
ferred in  aid  of  their  testimony,  and  especially 
when  they  state  that  their  only  knowledge  of 
the  facts  testified  to  Is  derived  from  those 
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books,  are  admissible  in  evidence  for  the  pur- 
pose of  showing  the  Improbability  of,  or  a  mis- 
take in,  their  testimony ;  and  it  is  not  necessary 
to  make  the  formal  preliminary  proof  required 
by  statute  when  they  are  offered  for  that  pur- 
pose.    Davenport  v.  Cummings,  15  Iowa,  219. 

In  Rlelly  v.  English,  9  Lea,  16,  it  was  said 
that  a  book  of  accounts  might  be  admissible 
to  contradict  or  rectify  the  testimony  of  an 
adversary's  witness  as  to  the  state  of  accounts 
between  the  witness  and  the  party  offering 
ihe  book  if  identified  as  the  account  spoken  of 
by  the  witness;  and,  if  intended  to  contradict 
him,  it  ought  perhaps  to  be  first  submitted  to 
him. 

So,  where  the  fact  of  partnership  is  testified 
to  by  a  clerk  of  one  of  the  alleged  partners,  the 
lattor's  books  may  be  shown  to  the  jury,  either 
to  fortify  or  to  discredit  the  testimony  of  the 
witness ;  but  for  no  other  purpose.  Moyes  ▼. 
Brumaux,  8  Yeates,  30. 

So,  too,  books  of  original  entries,  made  con- 
temporaneously with  the  transactions  recorded 
by  a  bookkeeper  who  knows  that  they  were  ac- 
curately and  truthfully  recorded  at  the  time, 
are  admissible  in  evidence  for  the  purpose  of 
contradicting  a  witness  as  to  the  price  at  which 
a  sale  was  made  by  his  employers.  Blumhardt 
V.  Uohr,  70  Md.  328,  17  Atl.  266. 

And  on  an  Issue  as  to  whether  certain  goods 
had  been  sold  to  the  defendant  or  merely  left 
with  him  on  deposit,  after  testimony  by  the 
plaintiff  that  the  goods  had  been  sold  and  the 
defendant  had  directed  his  clerk  to  credit  them 
to  the  plaintiff  on  the  defendant's  books  the 
defendant's  books  are  competent  evidence  for 
the  defendant,  in  connection  with  his  clerk's 
testimony  denying  that  the  defendant  had  di- 
rected him  to  credit  the  goods  to  plaintiff  as 
stated,  to  show  that  the  books  contain  no  such 
credit  entry,  in  order  to  preclude  an  otherwise 
legitimate  argument  and  inference  against  the 
defendant  arising  from  his  nonproduction  of 
the  books.     Cross  v.  Willard.  46  Vt.  73. 

And  on  an  Issue  to  determine  the  validity 
of  a  judgment  entered  upon  a  judgment  note 
for  a  considerable  amount,  where  the  maker 
of  the  note  testifies  that  he  gave  it  for  a  debt 
of  a  firm  to  which  he  belonged,  it  Is  proper, 
for  the  purpose  of  contradicting  him  as  a  wit- 
ness, and  as  bearing  on  his  credibility,  and  the 
bona  fides  of  his  indebtedness,  to  admit  in  evi- 
dence the  firm  books  in  support  of  an  offer  to 
show  that  the  debt  due  by  the  firm  to  the  payee 
of  the  note  was  but  an  insignificant  sum. 
Hartley  v.  Weideman,  175  Pa.  309.  34  Atl.  62.5. 

And  in  an  action  to  recover  damages  for 
personal  injuries  a  time  book  kept  by  the  fore- 
man of  a  gang  of  workmen  of  which  the  plain- 
tiff was  a  member,  showing  the  time  worked 
by  the  members  of  the  gang  during  a  period 
covering  the  time  when  the  plaintiff  was  in- 
jured, is  admissible  in  evidence  to  contradict 
the  foreman,  v«ho  had  kept  It  and  who  had 
testified  to  the  time  plaintiff  had  lost  after 
the  accident.  Healey  v.  Wellesley  &  B.  Street 
R.  Co.  176  Mass.  440.  57  N.  E.  703. 

And  in  a  suit  by  the  representatives  of  a 
deceased  attorney  to  recover  for  services  ren- 
dered, entries  in  the  latter's  books,  showing 
that  his  fee  in  a  suit  brought  by  defendant 
was  paid  by  defendant,  are  admissible  in  evi- 
dence to  contradict  the  testimonj'  of  defendant 
in  that  suit  that  he  had  paid  such  fee.  Mosh- 
ier  V.  Frost,  110  III.  206. 

In  Darlington  v.  Taylor,  3  Grant,  Cas.  195, 
a  salt  to  recover  rent  due  from  a  tenant  which 
plaintiff  claimed  defendant  had  promised  to 
pay  out  of  any  funds  he  might  have  in  his 
hands,  If  any,  belonging  to  the  tenant.  It  was 
held  that  an  account  book  of  defendant  show- 
ing the  state  of  accounts  between,  himself  and 
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the  tenant,  although  some  of  the  entries  were 
not  original  and  some  not  provable  by  a  con- 
temporaneous charge,  was  rightly  admitted  for 
the  purpose  of  contradicting  the  tenant  who 
had  testified  in  behalf  of  plaintiff  that  there 
was  money  in  the  defendant's  hands  due  to  him 
and  applicable  to  the  payment  of  the  rent. 

And  in  Terry  v.  McNiel,  58  Barb.  241,  the 
defendant  had  preTiousty,  as  a  witness  in  his 
own  behalf,  testified  to  an  examination  of  the 
contents  of  the  books  of  the  plaintifTs  intes- 
tate, offered  in  evidence  by  the  plaintiff,  and 
the  entries  therein  relating,  not  only  to  the 
accounts  and  dealings  other  than  the  bond 
sued  on,  but  had  in  his  testimony  impeached  the 
entries  therein  as  to  an  omission  of  credits  to 
himself;  and  It  was  held  proper  to  impair 
this  testimony  in  all  possible  legal  ways,  and 
to  impeach  the  memory  of  the  defendant  aa  a 
witness  as  to  these  books  and  the  entries  there- 
in by  their  production.  It  was  also  held  that 
the  books,  so  far  as  they  gave  credits  to  the 
defendant,  were  admissible  because  such  entries 
were  against  the  interest  of  the  plaintiff. 

In  Bowers  v.  Overfield,  10  Pa.  Co.  Ct.  273, 
after  defendant  had  offered  testimony  to  prove 
that  he  had  paid  the  account,  plaintiff  then  of- 
fered in  evidence  his  intestate's  account  book 
showing  another  account  against  defendants 
which  was  closed  out  as  having  been  paid,  to 
show  that  the  payment  was  on  that  account, 
and  not  on  the  one  in  suit ;  but  the  court  held 
the  credit  entry  to  be  a  mere  declaration  of 
the  deceased,  and  therefore  inadmissible. 

b.  OorrohoratiotK 

1.  Oenerallp. 

A  book  of  accounts,  although  not  competent 
as  one  of  original  entries,  may  properly  t>e  re- 
ceived when  offered  In  connection  with  and 
corroborative  of  parol  evidence.  Henry  ▼. 
Martin,  32  Phila.  Legal  Int.  100,  1  W.  N.  C. 
277;  Sailer  v.  Domestic  Sewing  Mach.  Co.  84 
Phila.  Legal  Int.  116 ;  Charles  v.  Bishoff  (Pa.) 
1  Atl.  572,  1  Cent.  Rep.  618.  This  was  an  ac- 
tion for  board  and  borrowed  money,  and  plain- 
tiff's book  of  account,  charging  for  the  board 
and  borrowed  money  both,  was  admitted  under 
the  rule  Just  stated  after  plaintiff  and  his  wife 
had  both  testified  to  the  items  constituting  the 
account. 

The  objection  that  books  of  account  intro- 
duced in  evidence  are  not  proved  in  accordance 
with  the  statute  governing  the  admission  of 
books  of  account  is  without  merit,  where  the 
books  were  not  introduced  for  the  purpose  of 
proving  any  items  of  the  account,  but  were 
simply  introduced  as  entries  made  contempo- 
raneous with  the  transactions  recorded,  and  to 
corroborate  the  testimony  of  the  agent  of  the 
party  who  kept  the  books  as  to  the  dates  of 
those  transactions.  Bean  v.  Lambert,  77  Fed. 
862. 

So,  a  cipher  entry  In  the  sales  record  book 
of  real -estate  brokers  Indicating  the  lowest 
selling  price  of  real  estate  placed  in  their 
hands  for  sale,  made  during  a  conversation 
with,  and  In  the  presence  and  sight  of,  the  own- 
er, is  admissible  in  evidence.  In  an  action  by 
them  to  recover  their  commission  on  the  sale, 
as  original  evidence  In  corroboration  of  their 
testimony  that  at  the  date  mentioned  the  own- 
er directed  them  to  sell  for  that  amount.  Mon- 
roe V.  Snow,  131  111.  126,  23"  N.  E.  401. 

And  where  a  witness  at  the  time  of  purchas- 
ing a  bill  of  goods  entered  each  item  In  a  book, 
together  with  the  cost  thereof,  and  used  such 
book  as  a  memorandum,  and  testifies  that  he 
knows  the  entries  therein  to  be  correct,  and 
that  they  were  made  at  the  time  of  the  trans- 
action in  question,  the  book  may  properly  be 
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Introduced  in  evidence,  not  for  the  purpose  of 
proving  the  purchase  of  the  goods,  but  in  cor- 
roboration of  the  witness,  and  as  a  detailed 
statement  of  the  items  involved.  St.  Paul  F. 
&  M.  Ina  Co.  Y.  Gotthelf,  35  Neb.  351,  53  N.  W. 
137. 

In  Elsworth  Coal  Co.  ▼.  Quade,  28  Mo.  App. 
421,  an  action  to  recover  an  item  of  indebted- 
ness due  from  defendant,  which  plaintiff  claima 
had  not  been  considered  an  accounting  and  set- 
tlement between  himself  and  defendant  made 
from  plaintiff's  books,  and  which  plaintiiTa 
bookkeeper  testified  had  been  omitted  to  be  en- 
tered on  plaintiff's  books  through  his  own  mis- 
take and  inadvertence,  plaintiff's  t>ook8  may  be 
exhibited  for  the  purpose  of  corroborating  plain- 
tiff's witnesses,  who  had  testified  that  this  mis- 
take had  been  made,  and  that  it  had  been  made 
in  the  manner  described  by  them,  but  for  n» 
other  purpose. 

But  in  People  v.  McLaughlin,  150  N.  T.  365^ 
44  N.  E.  1017,  it  was  held  that  an  original  en- 
try, or  a  memorandum  made  by  the  person 
testifying  at  the  time  of  a  transaction,  is  ad- 
m'sslble  in  evidence  as  auxiliary  to  his  testi- 
mony only  so  far  as  it  states  the  facts  as  to 
which  the  memory  of  the  witness  has  failed. 

And  Re  Smith,  85  Hun,  359,  32  N.  T.  Supp. 
943,  holds  that  a  witness  cannot  be  corrobor- 
ated by  entries  in  her  own  books, — especially 
where  they  do  not  appear  to  contain  the  re- 
ceipts and  expenditui'es  of  the  business  con- 
ducted by  her,  and  she  never  kept  any  books 
until  Just  previous  to  the  transactions  in  ques- 
tion. 

And  in  Friendly  v.  Lee,  20  Or.  202,  25  Pac. 
390,  It  was  held  that  a  cash  book  containing^ 
an  entry  as  of  a  certain  date  in  the  party's 
handwriting,  of  cash  received  of  that  date, 
was  not  admissible  as  original  evidence  to  cor- 
roborate the  party  who  has  testified  directly 
to  the  fact  and  date  of  the  receipt  of  th» 
money.  The  court  said  the  admissibility  of  the 
entry  to  show  the  date  of  the  transaction  waa 
not  to  be  determined  by  the  rule  under  which 
books  are  shown  to  be  correct,  but  whether  up- 
on the  facts  the  entry  made  at  the  time  of  th» 
transaction  was  admissible  in  evidence  in  con- 
nection with  the  party's  testimony ;  and  where 
his  memory  Is  not  at  fault  either  in  respect 
to  the  amount  or  the  date  when  he  received 
the  money,  and  he  does  not  seek  to  use  the 
entry  merely  to  refresh  his  memory  but  as  orig- 
inal evidence  of  the  entries  made  by  himself 
to  corroborate  his  own  testimony,  the  book  I* 
not  admissible. 

In  Townsend  Bank  v.  Whitney,  8  Allen,  454, 
an  action  by  a  bank  to  recover  money  paid  to^ 
the  defendant  by  mistake,  defendant's  cash 
book,  containing,  as  he  alleged,  correct  and 
daily  entries  of  moneys  received  and  paid  out 
by  him,  was  held  not  to  be  competent  evidence 
to  corroborate  his  own  testimony  as  to  the 
amount  of  money  received  by  him. 

2.  Of  impeached  toitnes*. 

After  the  testimony  of  a  witness  that  a  cer- 
tain business  was  done  exclusively  In  the  name 
of  a  certain  party,  and  that  the  books  of  the 
business  were  kept  In  his  name,  has  been  Im- 
peached, the  books  of  the  business  are  admis- 
sible to  corroborate  his  testimony.  Welsh  v. 
Cooper,  8  Pa.  217. 

And  where  a  witness  for  the  plaintiff,  on 
being  examined  as  to  a  particular  transaction, 
has  stated  that  he  paid  a  certain  sum  of  money 
to  the  plaintiff,  and  the  witness  has  been  Im- 
peached and  the  transaction  impeached  for 
fraud,  it  is  competent  for  the  plaintiff.  In  order 
to  corroborate  his  witness's  testimony,  to  prove 
by  his  book  that  he  had  entered  the  payment 
thereon  at  the  time  alleged.  Fain  v.  Kdwardiw 
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33  N.  C.  (11  Ired.  L.)  305.  "As  a  general  nile,*' 
said  tbe  court,  "it  Is  admitted  that  a  man  can- 
not manufacture  evidence  for  himself;  but  tbe 
evidence  offered  here  does  not  touch  upon  it. 
For  If  tbe  entry  was  made  at  the  time  it  was 
alleged  to  have  been,  It  was  against  tbe  interest 
of  tbe  plaintiff,  as  it  was  an  acknowledgment 
either  of  a  subsisting  debt  due  to  Loudermllk 
or  of  a  discharge  from  It.  The  fact,  offered 
to  be  proved  by  the  plaintiff,  was  not  offered 
In  chief,  but  in  reply,  to  support  tbe  witness, 
whose  veracity  was  Impeached  by  the  opposing 
party,  and  to  rebut  the  imputation  of  fraud 
and  want  of  a  consideration,  by  showing  that 
the  credit  was  entered  as  he  had  stated.  The 
effect  of  tbe  evidence,  if  admitted,  was  another 
question,  for  another  tribunal.  If,  Instead  of 
entering  the  credit  on  his  book,  the  plaintiff 
had  given  the  witness  a  receipt  for  it,  or  a 
note  promising  to  pay  it, — would  it  not  have 
been  competent  for  him  to  sustain  the  credit 
of  the  witness,  by  showing  the  one  or  the  other  ? 
We  think,  unquestionably  It  would.  If  so,  why 
is  not  the  entry  in  the  book  evidence?  We  can 
see  no  difference  in  principle  in  these  cases 
and  the  one  under  consideration,  except  that, 
in  tbe  present  case,  the  evidence  of  the  fact 
was  in  the  custody  of  the  plaintiff,  in  the  oth- 
ers, in  that  of  the  witness.  In  deciding  this 
question  we  are  bound  to  presume  that  the 
plaintiff  was  prepared  to  prove  everything 
necessary  to  make  the  book  evidence." 

In  Mlsslsquoi  Bank  v.  Evarts,  46  Vt.  203, 
an  action  on  a  promissory  note  given  by  the 
defendant  and  payable  to  the  plaintiff  bank, 
the  plaintiff's  agent,  who  had  made  the  loan, 
had  without  objection  testified  to  the  manner 
of  his  conducting  the  business  of  loaning  money 
and  receiving  payment  of  such  loans  for  the 
plaintiff  bank,  from  which  It  appeared  that  he 
was  accustomed  to  enter  on  a  cash  book  money 
paid  out  by  him  when  a  note  was  discounted, 
and  also  money  received  in  payment  of  the  note, 
and  that  there  was  an  entry  in  the  book  of  the 
money  paid  to  the  defendant  when  the  note 
was  discounted,  but  there  was  no  entry  of 
money  received  In  payment  of  the  note.  In 
addition  to  this,  he  testified  that  the  defendant 
did  not  pay  the  money  due  on  the  note  as  the 
latter  had  testified  to.  On  cross-examination 
the  manner  of  the  questions  and  the  answer  of 
the  witness  made  the  impression  that  his  denial 
of  the  alleged  payment  by  the  defendant  re- 
sulted mainly  from  tbe  fact  that  the  cash  book 
contained  no  entry  of  such  payment.  It  was 
held  that  such  cross-examination  rendered  it 
both  important  and  legitimate  for  the  plaintiff 
to  then  show  fully  the  manner  In  which  the 
agent  conducted  his  business  and  how  the  book 
was  kept,  and  to  introduce  the  book  itself,  not 
as  afiirmative  evidence  of  the  nonpayment  of 
the  money,  but  to  corroborate  tbe  denial  by  the 
agent  of  the  payment  testified  to  by  the  defend- 
ant. 

IX.  Pecuniary  condition. 

A  physician's  books,  if  proved  to  be  correctly 
kept,  are  admissible  in  evidence  in  his  favor, 
in  an  action  on  an  attachment  bond,  to  rebut 
evidence  of  his  pecuniary  embarrassment  by 
proof  of  subsisting  accounts  due  to  blm  as  a 
physician.     Lockhart  v.  Woods,  38  Ala.  631. 

And  when  the  question  how  much  ready 
money  a  party  who  Is  shown  to  keep  a  bank 
account  has  on  hand  at  a  particular  time  be- 
comes important  in  a  Judicial  inquiry,  the  ac- 
count itself  is  admissible  to  show  the  state  of 
his  bank  account  at  the  time  in  question.  Leh- 
mann  v.   Rothbarth,   111  111.   185. 

So,  the  bank  book  of  a  transferee  of  a  policy 
of  fire  insurance,  showing  deposits  in  the  bank 
at  about  the  time  of  an  alleged  purchase  by 
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her  of  the  stock  of  goods  covered  by  tbe  pol* 
icy,  is  admissible  in  her  favor  in  an  action  on 
the  policy,  for  the  purpose  of  showing  that  she 
had  means  of  purchasing  the  goods,  and  her 
ownership  of  them.  Manchester  Fire  Assur. 
Co.  V.  Feibelman,  1  18  Ala.  808,  23  So.  759. 

And  where  a  plaintiff  in  a  replevin  for  goods 
claimed  by  her  under  a  mortgage,  which  Is  as- 
sailed by  the  defendants  as  having  been  given 
without  consideration,  has  on  cross-examina- 
tion been  interrogated  fully  as  to  the  consid- 
eration for  the  mortgage  and  the  source  from 
which  she  derived  the  money  which  she  ad- 
vanced thereon,  she  is  entitled,  on  redirect  ex- 
amination, to  introduce  her  bank  book  for  the 
purpose  of  showing  the  receipt  by  her  of  the 
money  advanced  and  the  dates,  and  also  a  book 
containing  a  statement  of  the  amount  of  money 
advanced  by  her.  Wright  Y.  Towle,  67  Biich. 
255,  84  N.  W.  678. 

X.  Proof  of  negative. 

Books  of  account  are  never  evidence  of  a 
negative  character  to  rebut  a  presumption  by 
showing  that  there  is  nothing  upon  them  in 
reference  to  the  claim  set  up  by  the  adverse 
party;  they  are  evidence  only  in  regard  to 
matters  offered  of  debit  or  credit  which  posi- 
tively appear  upon  them.  Mattocks  v.  Lyman» 
18  Vt.  98,  46  Am.  Dec.  138. 

Mercantile  books  can  only  be  admitted  as  af- 
firmative evidence,  and  are  never  admissible 
to  establish  a  negative  proposition.  Lawhom 
V.  Carter,  11  Bush,  7.  In  this  case  the  books 
of  a  partnership  were  held  to  be  Inadmissible 
to  show  that  they  contained  no  entry  showing 
that  the  defendant  had  delivered  tobacco  to> 
the  firm  as  claimed  by  him  as  a  defense. 

Thus,  a  time  book  kept  in  tabular  form  by  a 
defendant  sued  for  a  balance  due  for  work 
and  labor,  purporting  to  Indicate  by  marks 
and  days  on  which  plaintiff  worked  and 
by  blanks  the  days  when  plaintiff  was  absent 
and  did  not  work,  is  Inadmissible  for  the  pur- 
pose of  showing  that  the  plaintiff  did  not  work 
during  the  whole  time  charged  in  his  account 
annexed  to  the  writ.  Morse  v.  Potter,  4  Gray,. 
292. 

And  the  books  of  account  of  a  defendant 
sued  for  goods  sold  and  delivered  to  him  by  the 
plaintiff,  purporting  to  contain  entries  of  all 
goods  delivered  to  the  defendant  of  the  char- 
acter in  suit,  is  not  admissible  to  prove  that  the 
goods  in  suit  were  not  delivered  as  claimed  and 
shown  by  plaintiff's  books.  Kelm  v.  Bush,  Oi 
Watts  &  S.  377. 

An  account  book  of  a  purchaser  of  goods,, 
fortified  by  his  suppletory  oath  as  required  by 
statute,  is  competent  evidence  that  he  bought 
goods  of  a  party  therein  credited,  as  so  pur- 
chased. The  credits,  however,  are  not  evidence 
that  no  other  goods  were  purchased.  Winner 
V.  Bauman,  28  Wis.  563.  Inasmuch  as  there 
was  no  controversy  in  this  case  as  to  the 
amount  of  the  goods  purchased,  the  court  said, 
the  credits  showing  purchases  for  an  amount 
as  large  as  the  vendor  claims  to  have  sold,  they 
did  not  decide  whether  or  not  it  would  be  er- 
ror to  admit  the  book  as  evidence  generally  of 
the  amount  of  goods  purchased. 

And  a  private  account  book  of  a  vessel  own- 
er, containing  only  an  account  of  moneys  ex- 
pended, kept  by  himself,  is  not  admissible  in 
his  favor,  and  as  against  one  who  was  to  com- 
mand tbe  vessel  for  a  share  of  the  profits,  te 
show  that  the  vessel  had  made  no  profits.  Col- 
lin V.  Card,  2  Cal.  421. 

Nor  Is  an  account  book  admissible  in  evi- 
dence to  show  that  payments  testified  to  by 
witnesses  were  not  made.  Schwarze  v.  Bo«s* 
sler,  40  lU.  App.  474. 
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So,  a  book  In  which  It  waa  the  duty  of  a 
clerk  to  enter  all  sums  of  money  collected  by 
him  for  his  employer  is  not  admissible  for  the 
latter,  In  an  action  to  recover  money  lost  at 
play  by  the  clerk  from  the  person  to  whom  it 
was  lost,  for  the  purpose  of  showing  that  the 
clerk  bad  not  entered  certain  collections  made 
by  him,  as  It  Is  wholly  irrelevant  to  the  Issue. 
Corner  v.  Pendleton,  8  Md.  337. 

And  in  First  Nat.  Bank  ▼.  Clark,  134  N.  Y. 
308.  17  L.  a.  A.  580,  32  N.  E.  88,  an  action 
against  a  private  banker  to  recover  an  alleged 
deposit  consisting  of  the  avails  of  a  note  dis- 
counted. It  was  held  that  the  banker's  books 
were  admissible  in  evidence  In  his  favor  to 
show  that  they  did  not  contain  an  entry  of 
the  discount,  where  the  party  has  attempted 
to  raise  the  contrary  Inference .  by  testimony 
that  the  cashier  declined  to  permit  an  inspec- 
tion of  the  books. 

But  in  Ford  v.  Cunningham,  87  Cal.  209.  25 
Pac.  403,  an  action  against  a  copartnership 
for  goods  sold  and  delivered,  defended  on  the 
ground  that  the  goods  were  bought  by  a  mem- 
ber of  the  firm  on  his  individual  account,  the 
firm's  ledger  containing  the  account  of  plain- 
tiff with  the  defendant  firm  covering  the  time 
during  which  the  sale  of  the  goods  In  contro- 
versy took  place,  and  which  showed  such  goods 
as  having  been  bought  by  the  firm  from  plaintlfl*. 
was  received  la  evidence  for  defendant  where 
it  was  admitted  that  the  entries  were  original 
entries,  the  objection  being  that  the  book  was 
irrelevant.  Immaterial,  and  incompetent,  and 
one  of  the  firm  testified  that  the  ledger  shows 
the  true  state  of  account  between  plalntlfl!  and 
defendants,  and  that  the  items  had  been  en- 
tered by  him  at  the  time  of  the  several  trans- 
actions recorded. 

The  books  of  a  bank.  If  admissible  In  evidence 
In  its  favor  in  an  action  brought  by  It  to  re- 
cover an  overdraft  from  a  depositor,  are  not  in- 
competent because  offered  to  show  that  no  de- 
posit was  made  as  claimed  by  the  depositor. 
Lawrence  v.  Stiles.  16  111.  App.  489.  The  court 
distinguished  Lawhorn  v.  Carter,  11  Bush,  7, 
on  the  ground  that  the  expression  that  "mer- 
cantile books  are  never  admlsiiible  to  establish 
a  negative  proposition"  was  broader  than  was 
required  by  the  case  or  sustained  by  the  au- 
thority relied  on  (Morse  v.  Potter,  4  Gray, 
'202),  and  said  that  in  those  cases  the  party 
in  each  attempted  to  avoid  a  charge  for  goods 
delivered  by  showing  that  his  delivery  book 
did  not  contain  an  entry  of  their  receipt. 

And  in  McLean  County  Bank  v.  Mitchell,  88 
111.  52,  a  bank's  deposit  blotter  of  original  en- 
tries and  Its  cash  book  were  treated  as  com- 
petent evidence  tending  to  show  that  an  al- 
leged deposit  claimed  by  the  depositor  was  not 
made,  and  that  its  entry  on  the  individual  de- 
posit ledger  and  transfer  thence  to  his  pass 
book  were  by  mistake. 

And  in  Goff  v.  Stoughton  State  Bank,  84 
Wis.  369,  54  N.  W.  732.  an  action  against  a 
bank  to  recover  the  purchase  price  of  a  draft 
to  which  the  plalntifT  was  not  a  party  but 
which  he  claimed  he  had  handed  In  with  his 
bank  book  requesting  that  the  latter  be  bal- 
anced, but  which  the  defendant  claimed  the 
plaintiff  had  handed  in  without  the  book  and 
for  which  the  plaintiflP  was  paid  cash,  it  was 
held  that  the  plaintiff's  bank  book,  which 
showed  no  entry  of  the  transaction,  was  ad- 
missible to  show  that  he  had  an  open  account 
at  the  bank,  and  to  contradict  the  bank's  evi- 
dence as  to  when  the  book  had  been  balanced. 

In  Ladd  v.  Sears,  9  Or.  244.  an  action  by  a 
bank  against  a  depositor  to  recover  an  over- 
draft, the  issue  was  whether  the  defendant 
had  paid  Into  the  bank  a  certain  sum  of  money 
which  he  afterwards  drew  out  by  check ;  the 
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bank's  cash  l)ook  and  depositor's  balance  book 
were  allowed  to  go  in  evidence  as  showing  the 
state  of  defendant's  account  with  the  t»ank  as 
against  the  objection  that  the  books  were  not 
books  of  original  entry.  On  appeal,  however, 
the  ruling  of  the  court  was  assailed  ov  tba 
ground  that  the  books  were  not  competent  to 
prove  that  the  defendant  did  not  deposit  the 
money  in  question  because  they  contained  no 
entry  whatever  in  relation  thereto,  bnt  the 
court  held  that,  as  against  the  objection  raised 
at  the  trial,  the  books  were  properly  admitted, 
although  they  say  that  had  the  specific  objec- 
tion raised  on  appeal  been  made  on  the  trial 
the  court  might  have  reached  a  different  con- 
clusion. 

But  a  book  of  account  of  a  vendor  under  a 
contract  to  sell  laud,  providing  for  forfeiture 
of  payments  made  in  case  of  default  of  any  in- 
stalment when  due,  which  shows  credit  items 
for  partial  payments  made  by  the  vendee  on 
account  of  the  contract,  is  not  admissible  In 
favor  of  the  vendor's  grantee  suing  to  recover 
possession  of  the  iand,  to  show  that  the  ven- 
dee under  the  contract  had  paid  no  more  than 
was  shoifvn  by  the  items  in  the  book,  where  it 
appears  that  the  vendor  was  within  the  juris- 
diction of  the  court  and  acutally  present  at  the 
trial,  and  was  a  competent  witness:  and  this 
is  especially  true  where  it  further  appears  that 
the  vendor's  clerk,  who  kept  the  books  and 
made  the  entries,  although  a  witness  on  the 
trial,  was  not  questioned  in  respect  to  the  en- 
tries, that  he  did  not  testify  that  they  were 
made  at  the  date  of  the  transactions  they  pur- 
port to  record,  or  that  the  entries  he  made  were 
correct  of  his  knowledge  when  he  made  them, 
and  it  is  not  shown  that  the  book  was  a  book 
of  original  entries.  Kerns  v.  McKean,  76  Cal. 
87,  18  Pac.  122.  "The  offer  of  the  book."  said 
the  court,  "was  an  attempt  to  establish  a  nega- 
tive, favorable  to  the  cause  of  the  plaintiff,  by 
affirmative  declarations  of  a  third  person,  when 
it  appeared  such  third  person  was  within  the 
jurisdiction  and  actually  present  at  the  trial. 
It  was  an  attempt  to  establish  that  some  money 
was  not  paid  by  what  was  claimed  to  be  evi- 
dence that  other  money  was  paid.  But  the  evi- 
dence offered  to  prove  the  fact,  from  which  the 
Inference  of  the  other  fact  was  to  be  drawn, — 
whether  the  mere  offer  would  or  would  not  es- 
top the  plaintiff, — was  not  such  as  was  ad- 
missible against  the  defendant."  This  ruling 
was  subsequently  affirmed  and  followed  on  an- 
other appeal  of  the  same  case  in  77  Cal.  555,  19 
Pac.  81 T. 

In  an  action  against  a  depositary  of  money 
without  hire  to  recover  a  balance  alleged  to  be 
due,  in  which  the  sole  Issue  is  whether  or  not 
the  money  was  deposited  as  alleged.  It  is  not 
competent  for  the  depositary  to  introduce  his 
cash  book,  which  contains  no  entry  whatever 
as  to  the  deposit  in  question,  and  prove  that 
it  contains  false  entries  by  one  of  his  clerks, 
for  the  purpose  of  exonerating  himself  by  show- 
ing that  the  entries  were  made  by  his  clerks 
to  conceal  a  theft  of  his  money  by  them. 
Dougherty  v.  Vanderpool,  86  Miss.  165. 

And  in  an  action  for  money  had  and  received 
an  entry  in  a  book  not  a  book  of  entries  kept 
In  a-  shop,  but  such  as  is  usually  carried  in  a 
vest  or  side  pocket  and  used  for  making  mem- 
oranda in  regard  to  any  matter  which  for  any 
reason  the  defendant  desired  to  note,  offered, 
not  as  containing  an  entry  relating  to  the  cash 
in  question,  but  as  showing  from  the  absence 
of  an  entry  that  the  money  had  not  been  paid 
to  the  defendant  as  the  plaintiff  said  it  was, 
Is  Inadmissible.  Riley  v.  Boehm,  167  Biass. 
183.  45  N.  K.  84. 

In  Boor  v.  Moschell,  28  N.  T.  S.  R.  594,  8 
N.  V.  Supp.  583,  an  action  against  the  defend- 
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ant  as  sunriyor  of  a  copartnership  to  recoyer 
on  a  note  executed  bj  the  deceased  partner  in 
the  name  of  the  firm,  the  defendant  Introduced 
the  Arm's  books  showing  entries  purporting  to 
represent  moneys  advanced  on  various  dates, 
including  the  date  of  the  note,  by  the  plaintiff 
to  the  firm.  An  expert's  summary  of  the  con- 
dition of  the  accounts,  compiled  from  the  books, 
showing  also  the  moneys  drawn  by  the  plain- 
tiff from  the  firm,  was  also  introduced,  and  the 
expert  allowed  to  state  that  he  could  find  no 
mention  or  entry  of  the  money  sought  to  be 
recovered,  advanced  "as  a  note."  The  firm  bill 
book  was  also  introduced  for  the  purpose  of 
showing  that  the  note  did  not  appear  there- 
on, on  the  theory  that,  had  the  note  been 
in  existence,  it  would  have  been  entered.  But 
the  court  held  on  appeal  that  the  defendant 
•could  not  charge  the  plaintiff  with  entries  made 
without  knowledge  or  assent  of  the  plaintiff, 
nor  could  they  escape  liability  by  a  failure  to 
make  the  proper  entry  or  memorandum ;  that 
such  evidence  Is  hearsay  In  character,  and 
should  have  been  rejected  by  the  court. 

And  In  Shaffer  v.  McCrackin,  00  Iowa,  578, 
5S  N.  W.  010,  on  an  issue  as  to  whether  or  not 
a  Judgment  has  been  paid  by  the  plaintiff's 
attorneys  of  record,  the  attorneys'  account  book 
was  held  Incompetent  to  prove  nonpayment  of 
the  Judgment,  unless  It  was  first  proved  that 
the  book  offered  Is  the  only  account  book  of  the 
attorneys.  It  was  further  ruled  that  the  book 
was  incompetent  because  items  of  money  re- 
-ceived  or  paid  are  not  the  proper  subject  of  a 
t>ook  charge. 

But  in  an  action  against  a  lessee  of  timl)er 
land  on  a  covenant  to  pay  the  lessor  a  certain 
sum  per  cord  for  bark,  not  less  than  a  desig- 
nated quantity  to  be  taken  by  defendant  from 
the  land  during  the  term  of  the  lease,  a  book 
kept  by  an  employee  of  defendant,  since  de- 
ceased, is  admissible  in  defendant's  behalf  to 
prove  that  he  had  received  a  less  quantity  of 
bark  than  plaintiff  claimed  he  had  received, 
where  it  is  first  shown  that  all  the  bark  taken 
by  defendant  was  carried  to  his  tannery ;  that 
the  clerk  keeping  the  book  offered  was  employed 
as  such  by  defendant  with  directions  to  re- 
ceive the  bark  and  enter  the  same  in  the  book 
as  it  came,  and  that  It  was  his  duty  and  con- 
stant practice  so  to  do :  that  the  book  In  ques- 
tion consisted  of  the  original  entries  so  made 
by  the  clerk,  and  that  the  plaintiff  had  kept 
no  account  whatever,  nor  had  any  other  mode 
-of  ascertaining  the  quantity  of  bark  taken  been 
adopted,  and  it  Is  conceded  that  the  entries 
are  in  the  handwriting  of  the  deceased  clerk 
and  that  he  was  defendant's  clerk  at  their 
tannery  during  all  the  period  In  controversy. 
Livingston  v.  Tyler,  14  Conn.  493.  The  objec- 
tion in  this  case  was  that  the  want  of  entries 
therein  was  no  evidence,  so  far  as  the  book 
went,  to  prove  that  more  loads  of  bark  had 
not  been  received,  and  that  the  entries  of  a  de- 
ceased clerk  were  admissible  only  to  prove 
charges  actually  made  by  him,  and  that,  if  the 
book  was  received  at  all,  the  court  should  in- 
struct the  Jury  that  it  was  no  evidence  to  them 
that  no  more  bark  was  received  than  appeared 
thereon.  But  the  court  overruled  the  objec- 
tion, add  instructed  the  Jury  that  they  might 
take  the  book  into  consideration  as  evidence 
t^at  no  more  bark  had  been  received  than  was 
entered. 

And' where  the  defendant,  in  an  action  by  a 
aurviving  partner  to  recover  a  debt  which  he 
claims  he  had  paid  to  the  deceased  partner, 
is  allowed  to  prove  the  purchase  of  a  draft  by 
such  deceased  partner  about  the  time  of  the 
alleged  payment,  in  the  city  where  defendant 
resided,  payable  to  the  firm,  the  book  from 
which  such  deceased  partner  reported  his  coi- 
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lections  to  the  firm  on  his  return  home,  and 
which  did  not  show  the  receipt  of  any  such 
payment  from  defendant,  should  be  received  in 
evidence  on  rebuttal.  Doolittie  v.  Gavagan,  74 
Mich.  11,  41  N.  W.  846. 

In  Barber  v.  Bennett,  58  Vt.  476,  56  Am. 
Rep.  505,  4  At  I.  231,  however,  where  the  plain- 
tiff, for  the  purpose  of  establishing  his  own 
claims,  had  been  allowed  to  introduce  the  books 
of  a  certain  company  with  which  the  defend- 
ant had  had  dealings,  showing  that  the  mat- 
ters between  the  company  and  the  defendant 
had  been  settled,  It  was  held  error  to  allow 
the  defendant  to  testify  that  he  kept  a  correct 
account  of  his  dealings  with  the  company,  and 
to  Introduce  his  book  as  evidence  to  show  that 
no  such  settlement  as  claimed  had  been  made. 

XI.  Amount  and  valu9  of  insured  goods  burned. 

In  an  action  against  an  Insurance  company 
for  the  value  of  a  stock  of  goods  destroyed  by 
fire,  the  day  books,  ledgers,  and  other  books  of 
account  of  the  Insured,  kept  in  the  usual  course 
of  business  and  showing  the  amount  and  value 
of  the  goods,  are,  when  properly  verified  under 
the  statute,  competent  evidence  for  the  plain- 
tiff to  show  the  amount  and  value  of  property 
burned.  Levine  v.  Lancashire  Ins.  Co.  66 
Minn.  13S,  08  N.  W.  855.  In  this  case  it  was 
objected  that  the  books  of  account  of  the  In- 
sured, offered  for  the  purpose  of  showing  the 
amount  and  value  of  the  goods  destroyed,  were 
not  admissible  under  the  Minnesota  statute,  the 
contention  being  that  the  statute  was  applica- 
ble only  where  the  l>ooks  are  offered  to  prove 
moneys  paid,  goods  delivered,  or  services  per- 
formed to  or  for  the  party  charged  therewith ; 
and  that,  as  the  books  In  question  were  not  of 
that  character  or  offered  for  that  purpose,  they 
should  have  been  proved  according  to  the  com- 
mon-law rule.  The  court  did  not  decide  the 
question  squarely,  but  suggested  that  they  saw 
no  reason  why  the  same  authentication  should 
not  be  sufficient  in  all  cases  where  books  of 
account  kept  In  the  regular  course  of  business 
are  competent  evidence. 

In  Coleman  v.  Retail  Lumbermen's  Asso.  77 
Minn.  31,  70  N.  W.  589,  a  similar  action,  the 
same  objection  as  in  Levine  v.  Lancashire  Ins. 
Co.  was  raised  to  the  plaintiff's  books  of  ac- 
count offered  to  show  the  amount  and  value 
of  the  property,  but  the  court  held  that  the 
statute  applied ;  that  the  application  of  the 
Rtatute  Is  not  expressly  or  by  fair  Implication 
limited  to  cases  where  the  charges  so  made 
and  the  accounts  so  kept  are  between  both  par- 
ties, or  between  all  parties  to  the  action. 

In  iEtna  Ins.  Co.  v.  Weide,  0  Wall.  677,  10 
L.  ed.  810,  au  action  upon  policies  of  insur- 
ance, the  books  and  ledger  of  the  plaintiffs  were 
admitted  in  evidence  to  show  the  amount  and 
value  of  goods  lost  by  the  burning  of  the  store 
upon  the  testimony  of  the  parties  who  made 
the  entries  that  they  were  correct,  the  court 
holding  that  the  books  were  not  evidence  per 
8€,  but  with  the  testimony  accompanying  them 
they  were ;  and  referring  to  cases  decided  in  the 
supreme  court  and  the  court  of  appeals  in  New 
York  in  support  of  the  ruling.  The  entries 
were  made  by  parties  personally  cognizant  of 
the  facts.  This  knowledge  of  the  party  mak- 
ing the  entries  is  essential  to  its  admissibility. 

So,  in  Jones  v.  Mechanics'  F.  Ins.  Co.  86  N. 
J.  L.  20,  13  Am.  Uep.  405,  an  action  on  a  fire 
insurance  policy,  the  question  was  as  to  the 
amount  of  goods  burned,  and  the  defendant  ob- 
jected that  the  plaintiff's  ledger  and  cash  book 
were  admitted  in  evidence.  But  the  court  held 
that  they  were  proper  evidence  because  they 
were  the  original  and  only  entries  of  the  sales 
made  by  the  insured,  subsequent  to  the  last  in- 
ventory taken  of  the  stock,  which  were  made 
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in  the  course  of  his  basiness,  and  were  the  orig- 
inals from  which  the  sales  account  was  talcen, 
the  correctness  of  which  was  In  Issue,  and  be- 
cause the  books  In  question  had  been  called  for 
and  examined  by  the  company's  agents  as  part 
of  the  plalDtiflT's  preliminary  proofs,  and  were 
verified  by  the  plaiutllT's  oath. 

And  in  Republic  F.  Ins.  Co.  ▼.  Weide,  14 
Wall.  375,  20  L.  ed.  894,  an  action  on  policies 
of  insurance,  it  was  held  that  footings  of  the 
amount  of  stock  owned  by  the  plaintiff,  which 
he  had  correctly  entered  upon  an  old  ledger 
and  transferred  to  a  new  one,  are  admissible 
from  the  new  ledger,  the  old  ledger  having 
been  burned. 

XII.  Miscellaneous   oase9. 

Items  which  are  not  in  their  nature  liqui- 
dated sums  or  prices  or  value  to  be  ascertained 
In  the  market,  but  which  are  in  fact  damages 
to  be  rendered  certain  only  by  convention  or 
Judicial  decision,  are  not  the  proper  subject  of 
book  charge.  Swing  v.  Sparks,  7  N.  J.  L.  59 ; 
Pry  V.  Slyfleld,  3  Vt.  246,  dictum;  Wait  ▼. 
KrewBon,  59  N.  J.  L.  71,  35  Ati.  742 ;  Miller  ▼. 
French,  1  Aik.  (Vt.)  99,  dictum. 

But  in  Hale  v.  Philbrick,  47  Iowa.  217,  an 
action  by  a  purchaser  of  an  interest  In  a  co- 
partnership to  recover  damages  for  false  rep- 
resentations by  the  vendor  as  to  the  amount  of 
capital  contributed  by  him,  the  ledger  of  the 
copartnership,  containing  items  crediting  each 
of  the  copartners  for  money  put  by  them  re- 
spectively into  the  copartnership,  was  held  ad- 
missible in  evidence  to  show  the  Interest  of  de- 
fendant, and  to  aid  in  fixing  the  damages,  if 
any,  plaintiff  has  sustained. 

Interest  on  an  account  due  for  goods  sold 
is  chargeable  on  book  after  a  certain  time, 
where  it  appears  that  at  the  time  the  debt  waa 
contracted  It  was  the  merchant's  custom  to 
so  charge  interest  against  his  customers,  and 
the  debtor  received  the  goods  with  knowledge 
of  this  custom ;  such  amounting  to  an  Implied 
contract  to  so  pay  interest.  Pheniz  ▼.  Prlndle, 
Klrby,  209. 

But  interest  on  a  debt  after  maturity  is  not 
chargeable  on  book  in  Connecticut  upon  the 
ground  that  it  was  the  general  custom  of  mer- 
chants In  New  York,  and  had  been  their  prac- 
tice, to  charge  and  receive  it.  Broom  v.  Hen- 
man,  1  Root,  248:  Temple  v.  Belding,  1  Root, 
314. 

An  execution  Is  not  the  subject  of  book 
charge.     Pinkham  v.  Benton,  62  N.  H.  687. 

An  error  in  crediting  twice  the  same  item 
on  a  settlement  of  accounts  between  plaintiff 
and  defendant  is  properly  chargeable  on  book 
If  the  articles  were  proper  articles  to  l)e  charged 
on  the  book  or  there  credited, — especially 
where  the  plaintiff  does  not  offer  himself  as  a 
witness  at  all,  but  it  appears  that  all  the  facts 
were  proved  by  other  competent  testimony. 
Whiting  V.  Corwln,  5  Vt.  451. 

Betterments  made  to  land  at  the  request  of 
the  owner  while  the  other  party  is  in  posses- 
sion under  a  contract  for  its  purchase,  which 
subsequently  fails  for  default  in  the  payment 
of  the  purchase  price,  are  proper  subjects  of 
book  charge.     Minor  v.  Erving,  Kirby,  158. 

Books  of  a  bank  containing  the  entire  record 
of  all  notes  taken  by  the  bank  for  discount, 
which  shows  that  the  note  In  suit  was  a  con- 
solidation of  other  notes  running  back  for  sev- 
eral years,  are  admissible  to  meet  testimony 
of  one  of  the  makers  as  to  when  the  note  in 
suit  was  given,  which  is  also  inconsistent  with 
the  showing  of  the  books  as  to  the  various 
items  which  entered  into  the  note.  La  Belle 
Bav.  Bank  v.  Taylor,  69  Mo.  App.  99. 

And  books  of  a  bank  upon  proper  authentica- 
tion made  or  waived  are  admissible  to  show 
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that  a  deposit  was  made  on  a  day  prior  to  tliat 
shown  in  the  depositor's  pass  book,  where  the 
date  of  these  deposits  is  a  material  fact  m  a. 
controversy  between  the  depositor  and  another 
bank,  and  one  in  which  the  former  bank  had 
no  interest.  Lawrence  v.  Stiles,  16  111.  App. 
489. 

But  the  treasurer's  books  of  a  corporation 
were  not  rendered  admissible  to  prove  payment* 
made,  by  111.  act  of  February,  1853,  providing 
for  the  admission  In  evidence  of  certified  copies 
of  "all  papers,  books,  or  proceedings,  or  parts 
thereof  appertaining  to  the  transactions  of  any 
.  .  .  corporation,'*  since  the  object  was  to 
place  certified  copies  on  the  same  footing  with 
the  originals,  and  not  to  make  such  books  and 
records  evidence  where  they  were  not  so  before 
the  enactment  of  the  law.  Pittsfleld  4  F.  PL 
Road  Co.  V.  Harrison,  16  111.  81. 

In  Severance  v.  Lombardo,  17  Cal.  57,  an 
action  against  several  defendants  as  owners  of 
a  mining  claim  for  lumber  sold  and  delivered 
to  them  by  plaintiff,  his  books  of  account  in 
which  the  name  of  one  of  the  defendants,  who 
Is  shown  to  have  had  no  connection  with  the 
purchase  of  the  lumber,  is  entered  as  a  partner 
with  the  other  defendants  to  whom  the  lum- 
ber was  sold,  were  held  Inadmissible  to  prove 
the  fact  of  partnership. 

And  in  an  action  to  recover  the  price  real- 
ized by  defendants  upon  the  sale  of  live  stock 
consigned  to  them  by  the  plaintiff,  the  defend- 
ant cannot,  for  the  purpose  of  showing  that 
the  plaintiff  is  a  member  of  a  firm  which  the 
defendants  allege  were  the  owners  and  con- 
signors of  the  live  stock,  put  in  evidence  hie 
ledger,  upon  a  page  of  which  appears  an  en- 
try by  the  defendant  with  a  person  alleged  by 
the  defendant  to  be  a  member  of  the  firm  in 
question.  Brackett  Y.  Cunningham,  44  Minn. 
498,  47  N.  W.  157. 

The  books  of  an  association  incorporated  for 
the  purpose  of  reclaiming  marsh  lands,  and 
authorized  by  the  act  of  incorporation  to  as- 
sess against  each  member,  his  heirs  and  succes- 
sors, the  expenses  incurred  in  carrying  into 
effect  the  objects  of  the  incorporation,  are  ad- 
missible to  show  the  expenses  so  incurred,  and 
the  proportion  thereof  for  which  a  purchaser 
of  land  of  one  of  the  original  incorporators  is 
liable.     Comfort  v.  Leland,  3  Whart.  81. 

And  a  cipher  entry  in  the  sales  record  book 
of  real-estate  brokers  Indicating  the  lowest  sell- 
ing price  of  certain  real  estate  placed  in  their 
hands  for  sale,  at  the  page  referred  to  In  a 
postal  card  mailed  to  the  owner  of  the  prop- 
erty by  a  clerk  under  general  instructions  to 
write  to  correspondents,  is  admissible  in  evi- 
dence, in  connection  with  the  testimony  of  one 
of  the  brokers  as  to  the  meaning  of  a  private 
mark,  to  explain  the  apparent  contradiction 
between  the  selling  price  as  shown  on  the  card 
and  as  claimed  by  the  brokers,  the  clerk  who 
wrote  the  card  being  ignorant  of  the  meaning  of 
the  cipher.  Monroe  v.  Snow,  131  111.  126,  23 
N.  E.  401. 

An  entry  in  a  physician's  account  book  charg- 
ing for  his  services  rendered  at  the  birth  of 
a  child,  accompanied  by  his  testimony  that  he 
had  rendered  such  services,  that  he  could  tell 
the  precise  day  from  recollection,  but  had  made 
the  charge  the  next  morning  in  accordance 
with  his  custom, — that  he  had  no  doubt  of  the 
correctness  of  the  date  upon  the  book, — Is  ad- 
missible in  connection  with  his  testimony  upon 
an  issue  as  to  the  age  of  the  child.  Heath  v. 
West,  26  N.  H.  191.  The  statement  of  this 
case  shows  that  the  physician  testified,  as 
stated,  that  he  could  tell  the  precise  date  from 
recollection,  while  the  headnote  states  that  he 
had  no  memory  of  the  date. 

In  an  action  for  a  book  debt.  In  which  de- 
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fendant  pleaded  payment  In  respect  to  goods 
sold  during  a  certain  year,  which  plaintiff  ad- 
mitted by  his  reply,  but  denied  liability  for 
goods  charged  in  another  year,  defendant's 
)«dger,  on  which  there  were  credits  to  the  plain- 
tiff for  goods  furnished  In  the  former  year, 
but  none  for  those  furnished  in  the  latter,  is 
admissible  in  behalf  of  defendant  under  the 
Connecticut  statute.  Plumb  v.  Curtis,  66  Conn. 
154,  33  Atl.  998. 

In  Webster  v.  San  Pedro  Lumber  Co.  101  Cal. 
326,  35  Pac.  871,  an  action  to  recover  money 
held  by  defendant  in  trust  for  plaintiff,  it  was 
held  that  defendant's  account  books  were  re- 
ceivable In  evidence  in  his  favor,  where  there 
was  sufficient  preliminary  proof  of  the  correct- 
ness, etc.,  of  the  books  to  warrant  the  court  In 
admitting  them,  no  objection  being  made  to 
them  on  the  ground  of  incompetency. 

King  V.  Coulter,  2  Grant,  Cas.  77,  was  i^  suit 
on  a  note  given  by  defendant's  testator  to 
plaintiff's  testator,  begun  more  than  sixteen 
years  after  the  maturity  of  the  note,  in  which 
it  appeared  that  the  plaintiff  b&d  had,  at  the 
time  of  the  making  of  the  note  and  thereafter, 
an  account  with  the  defendant,  the  amount  of 
which,  when  closed,  exceeded  the  amount  of  the 
note;  the  defendant  offered  his  book  of  origi- 
nal entries  on  the  ground  that  the  Jury  would 
have  the  right  to  presume,  after  the  lapse  of 
sixteen  years,  that  It  was  the  understanding 
and  the  agreement  of  the  parties  that  the  ac- 
count should  be  a  payment  of  the  note.  The 
court  rejected  the  book,  and  the  defendant  then 
entered  a  plea  of  set-off,  to  wMch  the  plsMitiff 
replied  the  statute  of  limitations.  The  court 
admitted  the  book,  and  charged  the  Jury  th«t 
the  statute  of  limitations  was  a  bar  to  the  set- 
off claimed;  but  the  court  held  th^s  to  be 
error ;  that  It  was  the  duty  of  the  court  to  re- 
ceive the  book,  and  to  submit  it  to  the  Jury 
with  such  instructions  as  would  have  enabled 
them  to  estimate  it  at  what  it  was  really  worth. 

Entries  in  the  bill  book  of  an  acceptor  of  an 
altered  bill  of  exchange  are  admissible  to  fix 
the  original  dates  of  the  1)111  only  in  connection 
with  testimony  tending  to  show  that  they  were 
actually  made  from  the  riri{?!nnl  or  from  a  cor- 
rect memorandum  of  It.  Ortmann  ▼.  Merch- 
ant's Bank,  41  Mich.  482,  2  N.  W.  677. 

But  a  book  of  a  brewing  company,  contain- 
ing receipted  entries  for  beer  sold  and  money 
advanced  for  saloon  licenses.  Is  not  material 
to  the  Issue  involved  in  a  «ult  by  the  company 
to  recover  the  price  of  a  set  of  saloon  fi^tures, 
where  it  was  not  shown  that  tho  book  was  the 
only  one  kept  that  showed  transactions  between 
the  parties,  if  they  had  any,  other  than  such  as 
were  shown  by  it.  Nussbaum  v.  United  States 
Brewing  Co.  63  111.  App.  'il 

A  party  charged  with  having  obtained  the 
signature  of  a  person  to  a  note  by  false  pre- 
tenses is  not  at  liberty  to  produce  his  own 
books  of  account  between  hlro  and  the  i»rose- 
cutor,  unless  accompanied  by  proof  aliunde  of 
the  real  situation  of  the  accounta  People  ▼. 
Genung,  11  Wend.  21. 

In  an  action  upon  a  promissory  note  against 
the  personal  representative  of  one  of  the  mak- 
ers, where  the  only  Issue  U  the  genuineness  of 
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the  decedent's  signature,  plaintiff's  books  of  ac- 
count, showing  an  Indebtedness  on  the  part  of 
the  makers  of  the  note  to  the  plaintiffs,  the 
amount  of  which  was  Identical  with  that  of  the 
note,  and  further  showing  that  T:h«>  account  was 
closed  by  bills  receivable  being  thp  note  In  ques- 
tion, are  Inadmissible  in  evidence,  since  merely 
to  show  that  the  makers  of  the  note  owed  a 
debt  to  the  plaintiffs  does  not  tend  to  show  That 
the  decedent  executed  the  note.  Darragh  v. 
Stevenson,  183  Pa.  397,  39  Atl.  37. 

Re  Wells,  4  N.  Y.  S.  R.  878,  was  an  appeal 
from  a  decree  allowing  a  claim  of  an  exe<-utor 
against  the  estate  of  his  testator,  In  which  it 
appeared  that  the  executor,  who  was  the  tes- 
tator's son,  had  lived  on  his  father's  premises 
for  many  years,  where  he  had  conducted  a 
butcher  business,  but  upon  what  basis  as  be- 
tween himself  and  his  father  It  did  not  appear. 
There  was  no  arrangement  as  to  rent,  nor  was 
any  account  kept  of  either  meat  or  money  re- 
ceived by  the  testator  until  about  twelve  years 
prior  to  his  death,  and  then  only  of  money  re- 
ceived which  the  executor  testified  he  kept  in 
a  book  of  which  he  produced  a  transcript,  stat- 
ing that  he  had  forgotten  the  book  Itself.  It 
was  held  that  the  account  was  not  proof. 

McQualde  v.  Stewart,  48  Pa.  198,  was  an  ac- 
tion on  a  mechanic's  Hen  filed  against  a  build- 
ing erected  by  the  plaintiff,  who  was  lessee  of 
the  building  for  a  term  of  years,  and  who  also 
had  an  unsecured  claim  on  book  account  against 
the  owner  of  the  building.  It  appeared  that 
there  was  no  appropriation  of  the  rent  by  the 
defendant ;  and  it  was  held  that  the  plaintiff's 
book  of  original  entries  containing  the  ac- 
count was  admissible  for  the  purpose  of  show- 
ing that  the  balance  or  rent  claimed  lo  be  due 
under  the  lease  by  the  defendant  was  satisfied 
by  an  appropriation  thereof  to  the  open  ac- 
count not  secured.  In  applying  the  rent, 
therefore,  to  the  extinguishment  of  the  lien,  on 
this  principle  alone,  where  the  plaintiffs  had  an- 
other claim  entitled  to  Its  application,  on  equi- 
table principles,  was  of  course  error.  In  the  ab- 
sence of  appropriation  by  th<»  debtor  and  cred- 
itor. They  therefore  should  have  been  allowed 
to  put  in  evidence  their  book  account ;  If  ,it 
was  unpaid  and  unsecured,  and  no  appropriation 
by  the  parties  of  the  rent,  equity  wonld  apply 
It  to  the  book  account  in  preference  to  the  old 
debt  secured  by  the  lien.  This  is  the  well- 
settled  rule.  Watt  v.  Hoch,  26  Pa.  411 ;  IMerce 
v.  Sweet,  33  Pa.  151;  Johnson's  Appeal,  87 
Pa.  268.  Treating  the  rent  In  arrears  as  a  pay- 
ment In  equity  under  the  circumstances,  the 
plaintiff's  were  entitled  to  have  It  In  accord- 
ance with  these  principles  so  applied  to  their 
account,  and  th«;  books  were  evidence  on  the 
'Sbiie  to  the  same  extent  as  they  would  have 
l>een  If  the  suit  had  been  to  recover  the  amount 
of  the  account  contained  In  them ;  the  plaintiffs 
In  error  having  sustained  both  these  exceptions. 
Where  books  are  put  into  the  hands  of  a  con- 
stable for  collection,  the  books  themselves  are 
not  evidence  that  the  accounts  are  due,  so  as 
to  authorize  the  master  to  report  against  the 
executors  of  the  constable.  Johnston  v.  Don- 
aldson, 4  N.  C.  (Tern  Rep.)  317.         C.  H.  M. 
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HeniT  C.  YEISER,  Admr.,  etc.,  of  Wallace 
F.  Browne,  Deceased,  et  al.,  Appts., 

V. 

UNITED     STATES     BOARD     ft    PAPER 
COMPANY. 

(107  Fed.  Bep.  840.) 

▲  eorporatlon  may  Beeore  the  eancela- 
tlon  of  stock  which  was  paid  for  out  of 
the  secret  profits  made  by  the  subscribers 
In  the  sale  to  the  corporation  of  property  on 
which  they  had  secured  an  option  and  to  pur- 
chase which  they  had  organised  the  corpora- 
tion, the  management  of  which  at  the  con- 
summation of  the  transaction  was  completely 
under  their  control. 


(February  12,  1901.) 

APPEAL  by  defendants  from  an  order  of 
the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Ohio  in  favor  of 
plaintiff  in  a  suit  to  obtain  the  cancelation  of 
certain  stock  certificates.    Afprmed, 

Statement  by  SeTerens,  Circuit  Judge : 
The  bill  in  this  cause  was  filed  in  the  cir- 
cuit court  by  the  United  States  Board  &  Pa- 
per Company,  the  appellee  here,  for  the  pur- 
pose of  obtaining  a  decree  annulling  certain 
certificates  of  stock  in  the  corporation  com- 
plainant alleged  to  have  been  unlawfully  ob- 
tained by  Browne,  Stuart,  Bell,  Province  M. 
Pog:ue,  and  Thomas  L.  Pogue,  the  defendants 
named  in  the  bill,  two  of  whom — Browne,  by 
representation  of  Yeiser,  his  administrator, 
and  Stuart — ^are  the  present  appellants.  The 
bill  also  prayed  for  such  other  and  further 
relief  as  the  nature  of  the  case  might  re- 
quire. During  the  pendency  of  the  suit, 
Browne  has  deceased,  and,  upon  the  sugges- 
tion of  his  death,  the  suit  was  revived  as  to 
that  defendant  by  substituting  Yeiser,  the 
administrator  of  his  estate.  All  the  defend- 
ants, except  Bell,  against  whom  the  bill  was 
taken  as  confessed,  appeared  and  answered, 
denying  the  material  allegations  thereof  on 
which  the  claim  to  relief  was  founded.  A 
replication  was  filed  and  proofs  were  taken. 
Upon  final  hearing,  the  court  granted  the 
specific  relief  prayed  for  in  the  bill.  Two  of 
the  defendants  only — Yeiser,  as  administra- 
tor, and  Stuart — have  appealed,  the  other 
defendants  having  declined  to  join. 

Details  of  the  material  facts  are  stated  in 
the  opinion  which  follows. 

Argued  before  Lurtony  Day,  and  Severens, 
Circuit  Judges. 

Messrs.  C.  B.  Matthews  and  ProTlnoe 
BL  Pos^ne,  for  appellants: 

Directors  of,  or  persons  promoting,  a  cor- 
poration may  sell  to  the  corporation  their 


own  property  if  they  openly  assume  the  posi- 
tion of  vendors,  without  stating  when,  how, 
from  whom,  or  at  what  price,  they  bought 
or  otherwise  acquired  the  property,  and  can- 
not be  held  liable  for  their  profits,  provided 
at  the  time  they  bought  the  property  they 
did  not  occupy  to  the  company  or  to  those 
who  were  to  become  interested  in  it  such 
fiduciary  relations  as  would  justify  the  com- 
pany in  saying  that  the  purchase  was  made 
on  ito  own  behalf. 

Foss  V.  Uarbottle,  2  Hare,  461;  Oover'g 
Case,  L.  R.  20  Eq.  114,  L.  R.  1  Ch.  Div.  182; 
yew  Sombrero  Fhosphate  Co.  ▼.  Erlanger,  L. 
R.  5  Ch.  Div.  73,  L.  R.  3  App.  Cas.  1218; 
lie  Ambrose  Lake  Tin  d  Copper  Mifi,  Co.  L. 
R.  14  Ch.  Div.  390;  Re  Cape  Breton  Co.  L. 
R.  26  Ch.  Div.  221,  L.  R.  29  Ch.  Div.  795; 
Ladywell  Min.  Co.  v.  Brookes,  L.  R.  34  Ch. 
Div.  398,  L.  R.  35  Ch.  Div.  400;  McElhenny's 
Appeal,  Gl  Pa.  188;  Densmore  Oil  Co.  v. 
Denstnore,  64  Pa.  43;  Biggins  v.  Lansingh, 
154  111.  301,  40  N.  E.  362;  Plaquemines 
Tropical  Fruit  Co.  v.  Buck,  52  N.  J.  Eq.  219, 
27  Atl.  1094;  Stetcart  v.  8t.  Louis,  Ft.  8.  d 
W.  R.  Co.  41  Fed.  736;  St.  Louis,  Ft.  8.  d 
W.  R.  Co.  V.  Tieman,  37  Kan.  606,  15  Pac. 
644;  Parker  v.  Nickerson,  137  Mass.  487; 
Milwaukee  Cold  Storage  Co.  v.  Dexter,  99 
Wis.  214,  40  L.  R.  A.  837,  U  N.  W.  976; 
Richardsoti  v.  Graham,  45  W.  Va,  134,  30  S. 
E.  92. 

It  does  not  make  any  difference  that  nt  the 
time  they  made  the  purchase  they  intended 
to  organize  a  company  to  take  the  property 
off  their  hands. 

Foss  V.  Harbottlc,  2  Hare.  461 ;  Governs 
Case,  L.  R.  20  Eq.  114,  L.  R.  1  Ch.  Div.  182; 
Ladywell  Min.  Co.  v.  Brookes,  L.  R.  35  Ch. 
Div."  400;  Re  Hess  Mfg.  Co.  21  Ont.  App. 
Rep.  60;  Biggins  v.  Lansingk,  154  111.  301, 
40  N.  E.  302;  Plaquemines  Tropical  Fruit 
Co.  V.  Buck,  52  N.  J.  Eq.  219.  27  Atl.  1094; 
Krlanger  v.  yetc  Sombrero  Phosphate  Co.  L. 
R.  3  App.  Cas.  1218. 

Nor  does  it  make  any  difference  that  the 
vendors  are  not  the  absolute  owners  of  the 
property,  but  only  hold  an  interest  therein 
by  a  defeasible  title  or  merely  by  an  option. 
Cover's  Case,  L.  R.  20  Eq.  114,  L.  R.  1  Ch. 
Div.  182;  Burbank  v.  Dennis,  101  Cal.  90,  35 
Pac.  444 ;  Plaquemines  Tropical  Fruit  Co.  v. 
Buck,  52  X.  J.  Eq.  219,  27  AU.  1094 ;  McEl- 
htnny's  Appeal,  61  Pa.  188 ;  Milwaukee  Cold 
Storage  Co.  v.  Dexter,  99  Wis.  214,  40  L.  R. 
A.  837,  74  N.  W.  976;  Richardson  v.  Gra- 
/i-em,  45  W.  Va.  134,  30  S.  E.  92. 

An  option  to  purchase  property,  when  giv- 
en upon  a  valuable  consideration,  confers  a 
right  capable  of  being  sold  and  conveyed. 

Telford  v.  Frost,  76  Wis.  172,  44  N.  W. 
835;  Uan7ia  v.  Ingram,  93  Ala.  482,  9  So. 
021 ;  Perkins  v.  HadseU,  50  III.  216;  Napier 


Note. — As  to  duties  and  liabilities  of  pro- 
moters to  corporation  and  Its  members,  see 
note  to  the  case  of  Yale  Gas  Stove  Co.  v.  Wil- 
cox (Conn.)  25  L.  R.  A.  90;  also  Seymour  v. 
Spring  Forest  Cemetery  Asso.  (N.  Y.)  26  L.  R. 
62  L.  R,  A. 


A.  859:  Hooper  v.  Central  Trust  Co.  (Mdj  29 
L.  R.  A.  262;  Milwaukee  Cold  Storage  Co.  v. 
Dexter  (Wis.)  40  L.  R.  A.  887:  and  Hay  ward 
V.  Leeson  (Mass.)  49  L.  R.  A.  725. 
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▼.  Darlington,  70  Pa.  64 ;  Bank  of  Louisville 
▼.  Baumeister,  87  Ky.  6,  7  S.  W.  170;  Rich- 
ardson V.  Qrahamy  45  W.  Va.  134,  30  8.  E. 
92. 

Not  does  it  make  any  difference  that  the 
vendors  do  not  intend  to  complete  their  op- 
tional purchase  unless  they  succeed  in  organ- 
izing a  company  to  which  they  sell  the  prop- 
erty ;  nor  that  the  purchase  money  or  a  part 
thereof  is  to  be  obtained  by  them  from  the 
company  thus  formed,  provided  they  make 
no  misrepresentations,  and  take  no  action 
which  would  make  their  original  purchase 
inure  to  the  company  as  one  made  on  its  be- 
hait. 

Oover's  Case,  L.  R.  1  Ch.  Div.  182;  Neio 
Sombrero  Phosphate  Co.  v.  Erlanger,  L.  R.  5 
Ch.  Div.  73 ;  Plaquemines  Tropical  Fruit  Co. 
T.  Buck,  52  N.  J.  Eq.  219,  27  Atl.  1094;  Rich, 
ardson  ▼.  Graham,  45  W.  Va.  134,  30  S.  E. 
92. 

If  a  company  is  entitled  to  any  relief  in 
cases  where  a  promoter,  director,  or  other 
fiduciary  of  a  corporation  sells  his  own  prop- 
erty to  the  corporation  which  he  did  not  pur- 
chase while  he  was  such  fiduciary,  unless  by 
his  subsequent  acts  he  has  justified  the  com- 
pany in  saying  that  his  purchase  was  one 
for  the  company,  rescission  is  the  only  reme- 
dy ;  and  no  recovery  can  be  had  of  the  differ- 
ence between  the  purchase  price  and  the  sell- 
i^g  price,  or  of  the  difference  between  the 
value  of  the  property  and  the  selling  price. 

Re  Cape  Breton  Co.  L.  R.  26  Ch.  Div.  221, 
L.  R.  29  Ch.  Div.  795;  Ladywell  Min.  Co. 
V.  Brookes,  L.  R.  35  Ch.  Div.  400;  Cheat 
Luxemhourg  R.  Co.  v.  Magnay,  25  Beav.  586; 
Re  Ambrose  Lake  Tin  d  Copper  Min.  Co.  L. 
R.  14  Ch.  Div.  390;  Ely  v.  Hanford,  66  HI. 
207;  Hiqgins  v.  Lansingh,  154  111.  301,  40 
N.  E.  362;  Re  Hess  Mfg.  Co.  21  Ont.  App. 
Rep.  66. 

The  cases  relied  upon  by  the  complainants 
below  are  either  cases  where  the  defendants 
were  promoters  simply,  and  not  vendors  as 
well,  as  in  liagnall  v.  Carlton,  L.  R.  6  Ch. 
Div.  371 ;  Emm^  Silver  Min.  Co.  v.  Orant, 
L.  R.  11  Ch.  Div.  918;  Whaley  Bridge  Calioo 
Printing  Co.  v.  Green,  L.  R.  5'Q.  B.  Div.  109 ; 
Emma  Silver  Min.  Co.  v.  Lewis,  L.  R.  4  C. 
P.  Div.  306;  Woodbury  Heights  Land  Co.  v. 
Loudenslager,,55  N.  .J.  Eq.  87,  35  AU.  436; 
Chandler  v.  Bacon,  30  Fed.  538;  or  cases 
where  rescission  was  the  relief  asked,  as  in 
Cortes  Co.  v.  Thannhauser,  45  Fed.  730 ;  Heb- 
gen  v.  Koeffler,  97  Wis.  313, 72  N.  W.  746 ;  or 
cases  between  individual  subscribers  and  the 
promoters  for  damages,  as  in  Franey  v. 
Warner,  96  Wis.  223,  71  N.  W.  81;  Brewster 
V.  Hatch,  122  N.  Y.  349,  25  N.  E.  505;  Bosher 
V.  Richmond  d  H.  Land  Co.  89  Va.  455,  16 
8.  E.  300;  or  cases  where  the  vendors  were 
concealed  and  the  transaction  was  made  to 
take  the  appearance  of  a  purchase  from  a 
third  party,  as  in — 

Tyrrell  v.  Bank  of  London,  10  H.  L.  Cas. 
26;  Beck  v.  Kantorowicz,  3  Kay  &  J.  230; 
Simons  v.  Vulcan  Oil  d  Min.  Co.  61  Pa.  202, 
100  Am.  Dec.  628;  Plaquemines  Tropical 
Frxiit  Co.  V.  Buck.  .52  N.  J.  Eq.  219,  27  Atl. 
1094;  South  Joplin  Land  Co.  v.  Case,  104 
Mo.  572.  16  8.  W.  300;  Ex-Mission  Land  d 
62  L.  R.  A. 


Water  Co.  v.  Flash,  97  Cal.  610,  82  Pac.  600; 
Burbnnk  v.  Dennis,  101  Oal.  90,  35  Pac  444; 
Pittsburg  Min.  Co.  v.  Spooner,  74  Wis.  307, 
42  N.  W.  259;  Utbgen  v.  Koeffler,  97  Wis. 
313,  72  N.  W.  745;  Yale  Gas  Stove  Co.  v. 
Wilcox,  64  Conn.  101,  25  L.  R.  A.  90,  29  Atl. 
303;  Oeliy  v.  Devlin,  54  N.  Y.  404. 

If,  in  cases  where  a  fiduciary  vendor  sells 
to  his  corporation  his  own  property  which 
he  had  acquired  or  had  the  right  to  acquire 
under  circumstances  which  did  not  make  his 
purchase  inure  to  the  company,  instead  of 
rescission  a  recovery  of  profits  can  be  had, 
these  profits  are  not  the  difference  between 
the  price  paid  by  the  vendor  and  that  at 
which  he  sold  to  the  company,  but  only  the 
difference  between  the  value  of  the  property 
at  the  time  he  sold  it  to  the  company  and  the 
price  which  the  company  paid. 

Re  Cape  Breton  Co.  L.  R.  29  Ch.  Div.  795, 
s.  c.  sub  nom.  Bentinck  v.  Fenn,  L.  R.  12 
App.  Cas.  653;  Parker  v.  Nickerson,  187 
Mass.  487. 

In  cases  where  there  can  be  a  recovery  of 
secret  profits  made  by  a  promoter  who  is  not 
a  vendor,  such  promoter  must  be  allowed  his 
expenses  in  ascertaining  those  profits. 

Bagnall  v.  Carlton,  L.  R.  6  Oh.  Div.  371; 
Emma  Silver  Min.  Co.  v.  Grant,  L.  R.  11  Ch. 
Div.  918 ;  Lydney  d  W.  Iron  Ore  Co.  v.  Bird, 
L.  R.  33  Ch.  Div.  86. 

Messrs.  C.  BL  Thomyson  and  Frank  IL 
Gorman  for  appellee. 


SeTorens,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

From  the  record  it  appears  that  in  the  1at» 
ter  part  of  June,  1896,  the  defendants 
Browne,  Stuart,  and  Bell  conceived  the  pro- 
ject of  taking  an  option  to  purchase  the  pa^ 
per-mill  plant  of  the  Leonard  Paper-Box 
Board  Company,  hereinafter  called  the 
"Leonard  Company,"  located  at  Carthage^ 
Indiana,  and  organizing  a  company,  obtain- 
ing stock  subscriptions,  and  with  the  pro- 
ceeds of  such  subscriptions  buying  the  mill 
for  the  company  at  an  advanced  price,  which 
would  ennble  them  to  make  a  considerable 
profit.  With  this  scheme  in  view,  and  for 
the  purpose  of  carrying  it  out,  Browne  and 
Stuart,  on  July  17,  1896,  after  some  prelimi- 
nary negotiations,  secured  from  the  president 
and  secretary  of  the  Leonard  Company  an 
option  to  purchase  their  plant  within  ninety 
days  for  the  sum  of  $75,000.  There  was  no 
vote  of  the  stockholders  or  board  of  direct- 
ors of  that  company  authorizing  the  grant- 
ing of  the  option.  On  the  23d  day  of  July, 
1896,  Browne.  Stuart,  Bell,  Province  M. 
Pogue,  and  Thomas  L.  Pogue  incorporated 
the  compsny,  with  the  title  of  the  United 
States  Board  &  Paper  Company,  and  with  a 
capital  of  $100,000,  under  the  laws  of  Indi- 
ana, by  filing  articles  of  association  thereof 
in  the  proper  office,  and  the  said  incorpora- 
tors adopted  by-laws  for  the  company.  On 
the  3d  day  of  August,  following,  these  five 
persons  subscribed,  but  did  not  pay,  for  $25,- 
000  of  stock,  and,  they  being  thus  far  the 
only  subscribers  for  stock,  elected  each  other 
directors.  They  constituted  the  whole  board. 
Bell  was  authorized  by  the  board  to  solicit 
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additional  subscriptions  to  the  capital  stock. 
Browne  and  Stuart  submitted  a  proposition 
to  sell  to  the  company  the  mill  property  at 
Carthage  for  $100,000,  the  deed  to  be  made 
by  the  Leonard  Company.  This  proposition 
was  accepted  by  the  unanimous  vote  of  the 
board.  A  prospectus  was  prepared  by  the 
directors,  which,  together  with  the  minute 
book  of  the  proceedings  of  August  3,  1896, 
was  used  by  Bell  in  soliciting  subscriptions 
as  evidence  of  the  condition  and  prospects  of 
the  company.  It  was  stated  among  the  greeit 
advantages  of  the  company  that  the  business 
would  not  have  to  be  delayed  for  the  build- 
ing of  a  mill,  for  the  complete  strawboard 
mill  of  the  Leonard  Company  could  be  trans- 
ferred by  Browne  and  Stuart  to  the  company, 
just  organized,  for  $100,000,  and  the  opera- 
tion of  the  mill  would  go  on  without  inter- 
ruption; and  this,  it  was  said,  was  a  "feature 
worth  alone  $50,000  to  the  stockholders." 
Equipped  with  the  prospectus  and  minute 
book.  Bell  secured  in  a  few  months  cash  sub- 
scriptions for  stock  to  the  amount  of  $45,- 
000.  On  the  16th  day  of  December,  1896,  al- 
though the  option  of  July  17,  1896,  had  been 
renewed  and  was  still  open,  Browne  and 
Stuart  made  a  fresh  proposition  to  the  Leon- 
ard Company  to  buy  the  mill  property  for 
$40,000  in  cash,  and  $35,000  in  the  bonds  of 
the  new  company,  secured  by  mortgage  on 
the  property,  upon  the  condition  that  the  lat- 
ter company  should,  before  the  1st  of  Janu- 
ary following,  accept  a  proposition  submit- 
ted to  it  by  Browne  and  Stuart  for  the  sale 
to  it  of  the  same  property.  This  proposition 
was  accepted  by  the  Leonard  Company  at  a 
meeting  of  its'  stockholders.  On  the  19th 
day  of  the  same  month,  all  of  the  subscribers 
to  the  additional  $45,000  of  stock,  which  had 
been  sold  after  the  meeting  of  the  directors 
in  August,  paid  in  the  sums  which  they  had 
subscribed,  each  one  at  that  time  supposing 
that  the  purchase  price  of  the  mill  which 
their  company  was  buying  was  $100,000,  ex- 
cept two.  One  of  these  persons  was  Henry 
C.  Yeiser,  an  intimate  personal  friend  of 
Browne  and  Stuart,  who  had  at  their  request 
subscribed  for  $3,500  of  the  stock,  to  pay  for 
which  they  advanced  the  money.  They  re- 
quested him  also  to  become  a  director,  telling 
him  of  the  profit  they  were  intending  to 
make  out  of  the  sale  of  the  mill  to  the  com- 
pany, and  asked  him  not  to  disclose  that 
feature  of  the  transaction  to  the  other  direct- 
ors or  stockholders.  All  this  he  agreed  to. 
The  other  of  the  new  stockholders  who  was 
aware  of  the  actual  price  at  which  the  mill 
was  sold  was  K.  N.  Hill,  who  was  also  a 
stockholder  in  the  Leonard  Company.  He 
was  Induced  by  Browne  to  subscribe  for  $3,- 
000  of  the  stock  in  the  new  company,  upon 
the  agreement  that  he  should  have  $1,000  of 
the  $25,000  of  stock  which  had  been  original- 
ly subscribed,  and  should  be  given  employ- 
ment by  the  nerw  company.  This  arrange- 
ment with  Hill  was  not  known  to  the  other 
subscribers.  On  the  same  19th  day  of  Ds- 
eember,  Stuart  and  the  two  Messrs.  Pogue 
withdrew  from  the  directory,  and  Yeiser,  J. 
H.  Duncan,  and  H.  M.  Wrigley,  the  latter 
two  being  new  subscribers,  were  chosen  in 
62  L.  K.  A. 


their  places.  Neither  Duncan  nor  Wrigley 
had  any  knowledge  of  the  actual  price  at 
which  the  mill  was  purchased  from  the  Leon- 
ard C<Hnpany,  but  supposed  it  was  $100,000. 
On  the  same  day  the  following  resolution, 
which  had  been  previously  prepared,  was 
passed  by  the  new  board  of  directors : 

''That  whereas,  the  company  is  desirous  of 
purchasing  the  paper-making  plant  located 
at  Carthage,  Indiana,  from  Browne  and 
Stuart,  who  have  purchased  the  same  from 
the  Leonard  Paper-Box  Board  Co.;  and 
whereas,  the  directors  have  made  careful  ex- 
amination as  to  the  investment  and  the  condi- 
tions of  the  deed  provided  for  by  Browne  and 
Stuart  from  the  Leonard  Paper-Box  Board 
Company  to  the  United  States  Board  and 
Paper  Company;  and  whereas,  it  is  for  the 
best  interests  of  the  company  to  further  its 
business  in  purchasing  the  same;  therefore 
be  it  resolved,  that  pursuant  to  the  authori- 
ty vested  in  us  by  the  articles  of  incorpora- 
tion and  by-laws  of  the  stockholders,  that  we 
purchase  said  plant,  with  its  goodwill  and 
appurtenances,  for  $100,000,  and  in  payment 
therefor,  pay  $65,000  cash,  and  in  payment 
of  the  balance  that  bonds  of  the  company, 
to  the  value  of  $35,000,  being  seventy  bonds, 
of  $500  each,  the  bonds  numbered  from  one 
to  thirty-five,  inclusive,  being  payable  in  one 
year  from  the  date  of  the  execution  of  the 
trust  mortgage  hereinafter  referred  to,  and 
bonds  Nos.  36  to  70.  inclusive,  being  payable 
in  two  years  after  the  date  of  the  execution 
of  the  trust  mortgage,  with  interest  coupons 
attached,  payable  semiannually,  at  the  rate 
of  7  per  cent  per  annum,  be  issued  and  duly 
signed  by  the  president  and  secretary,  who 
are  herd>y  authorized,  empowered,  and  di- 
rected to  sign  the  same;  and  be  it  further  re- 
solved, in  connection  therewith,  that  the 
president  and  secretary  execute  the  trust 
mortgage  deed  of  the  company  to  Louis  Leon- 
ard, trustee,  of  Piqua,  Ohio,  to  secure  said 
issue  of  bonds,  and  that  the  said  mortgage 
deed  be  given  on  all  real  estate  of  the  com- 
pany situated  at  Carthage,  Indiana." 

On  the  22d  of  Dei^mber,  1896,  a  deed  with 
full  covenants  of  warranty  from  the  Leon- 
ard Company  was  executed  and  delivered, 
lliis  deed  recited  a  consideration  of  "one  dol- 
lar and  other  valuable  considerations."  The 
oiBcers  of  the  Leonard  Company  were  re- 
quested to  allow  the  deed  to  recite  a  oonsid- 
eration  of  $100,000.  But  as  they  objected 
to  this,  and  those  managing  the  business  for 
the  new  company  were  not  satisfied  to  have 
the  consideration  stated  at  $7*5,000,  it  was 
finally  concluded  to  put  it  as  it  appears  in 
the  deed.  On  the  same  day  the  following 
transaction  took  place:  Browne  and  Stu- 
art, to  pay  for  the  original  stock  subscrip- 
tion of  themselves  and  their  associates,  gave 
to  the  United  States  Board  &  Paper  Com- 
pany their  check  on  the  Equitable  National 
Bank  for  $25,000,  without  having  the  money 
there  to  pay  for  it.  Browne,  as  president  of 
the  United  States  Board  &  Paper  Company, 
gave  that  company's  check  on  the  same  bank 
to  Browne  and  Stuart  for  $65,000.  To  the 
extent  of  $25,000,  the  $65,000  satisfied  the 
check  given  by  Browne  and  Stuart  for  their 
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shares,  and  the  remaining  $40,000  went 
through  Browne  and  Stuart  to  pay  the  cash 
part  of  the  purchase  price  agreed  to  he  paid 
t)y  Browne  and  Stuazt  to  the  Leonard  Com- 
pany for  the  mill.  A  mortgage  to  secure  the 
bonds  was  given  as  contemplated.  The  re- 
sult of  all  this  was  that  Browne  and  Stuart 
received  from  their  own  company  the  $25,000 
wherewith  they  paid  for  their  stock  sub- 
scription, and  it  is  the  validity  of  this  stock 
that  is  the  matter  in  controversy.  Certifi- 
cates therefor  were  eventually  issued,  $8,300 
-each  to  Browne  and  Stuart,  $8,200  to  Bell, 
and  $100  each  to  the  Messrs.  Pogue,  the  two 
latter  having  been  concerned  as  attorneys 
only  for  the  others  in  the  preparation  of  the 
papers  used  in  conducting  the  business,  and 
standing  for  directors  in  the  organization  of 
the  conipany,  presumably  ioT  the  parties 
principally  interested.  But  it  is  not  ques- 
tioned that  all  these  parties  were  aware  of 
the  facts  above  referred  to,  as  tiiey  trans- 
pired. The  business  of  the  new  company 
went  on,-  and  the  stockholders,  other  than  as 
above  stated,  remained  in  ignorance  of  the 
fart  that  the  purchase  price  of  the  mill  to 
the  Leonard  Company  was^only  $75,000.  But 
it  was  finally  discovered,  and  at  a  meeting 
of  the  stockholders,  held  shortly  afterwards, 
a  resolution  was  passed  directing  the  bring- 
ing of  the  present  suit.  Judge  Thompson, 
at  the  circuit,  held,  in  a  well-considered  opin- 
ion, that  the  company  was  entitled  to  the  re- 
lief prayed,  and  we  are  of  opinion  that  he 
reached  the  right  conclusion. 

It  is  a  well-settled  principle  of  equity  that 
those  who  participate  in  bringing  about  the 
organization  of  an  incorporated  company, 
and  in  getting  it  in  condition  for  transacting 
the  business  for  which  it  is  organized,  as- 
-sume  the  obligations  of  a  trust  towards  the 
•company  and  those  who  shall  be  invited  to 
come  into  the  enterprise  as  stockholders  and 
share  in  its  fortunes.  The  latter  have  ttie 
right  to  rely  on  the  good  faith  and  fair  deal- 
ing of  those  who  have  promoted  the  company, 
a»d  to  assume  that  they  have  not  perverted 
the  organization  by  secret  means  to  the  ac- 
complishment of  selfish  purposes,  and  the  de- 
struction of  that  equality  of  right  which,  in 
the  absence  of  some  known  modification,  all 
the  shareholders  are  entitled  to  enjoy.  In- 
deed, some  of  the  decided  cases  hold  a  wider 
doctrine,  and  declare  that,  whether  the  pro- 
moter becomes  a  stockholder  himself  or  not. 
he  owes  a  like  duty  to  those  who  became 
such,  and  cannot,  by  covert  manipulation  of 
the  company  while  it  is  under  his  control, 
and  without  the  faculty  of  acting  for  itself, 
take  a  personal  profit  from  his  dealings  with 
it.  The  recognition  of  a  fiduciary  relation 
in  such  circumstanr»es  is  merely  for  the  ap- 
plication of  a  familiar  principle  of  equity, 
which  fastens  a  trust  upon  one  who  has  suxih 
power  over  another  and  his  affairs  as  to  give 
the  former  an  opportunity  to  make  personal 
gains  in  his  dealings  with  them. 

The  rea^ns  for  the  enfoi  cement  of  that 
principle  in  such  cases  as  this  are  obvious. 
Without  it  there  is  nothing  to  hinder  the 
concoction  of  sphcmes  which  the  reports  of 
decisions  show  are  becoming  quite  too  fre- 
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quent  in  recent  years,  during  whidi  corporar 
tions  have  so  greatly  multiplied,  whereby 
one  may  take  an  option  or  conditional  con- 
tract for  the  purchase  of  property,  and  then 
turn  it  over,  at  a  profit  to  himself,  to  a  oor^ 
poration  to  be  organized,  and  be  under  his 
own  control  for  a  sufiicient  time  to  enable 
him  to  realize  the  fruits  of  his  enterprise. 
Unless  the  promoter  of  the  company  is  re- 
strained by  the  obligations  of  a  duty  which 
prevents  him  from  bringing  the  consequences 
which  are  liable  to  result  to  others  who  may 
be  led  into  danger,  he  may  practise  such 
schemes  with  impunity.  Of  course,  these  ob. 
servations  do  not  apply  to  a  case  where  the 
corporation,  having  knowledge  of  the  facts 
and  freedom  of  action,  consents  to  a  contract 
proposed  by  another,  even  though  he  may  be 
a  stockholder  or  a  director.  The  corporation 
could  not  in  such  case  complain,  nor  could  a 
stockholder,  if  there  had  been  no  actually 
fraudulent  purpose  towards  him.  In  the 
present  case,  while  th^re  is  some  conflict  of 
testimony  in  the  minor  details,  there  is  real- 
ly no  room  for  dispute  in  regard  to  the  oon- 
troUing  facts. 

It  is  clear  that  the  purpose  to  organize  a 
corporation  to  take  the  mill  property,  if  it 
should  be  purchased,  was  formed  in  the  be- 
ginning. The  option  to  purchase  the  prop- 
erty was  not  taken  with  a  view  to  the  use  of 
it  by  the  parties  to  whom  the  option  was  giv- 
en. The  option  was  renewed  and  kept  alive 
while  the  corporation  was  being  organized, 
and  as  soon  as  form  was  given  to  the  latter, 
so  that  it  was  supposed  to  be  competent  to 
act,  and  its  board  of  directors  had  formally 
accepted  the  proposition  of  Browne  and  Stu- 
art to  sell  the  mill  to  the  company,  and  all 
things  had  been  shaped  to  a  definite  assur- 
ance that  the  sale  to  the  company  would  go 
through,  and  there  were  sufficient  means  se- 
cured to  pay  for  it,  the  bargain  with  the 
Leonard  Company  was  closed,  and  the  title 
to  the  property  was  conveyed  directly  from 
the  Leonard  Company  to  the  company  which 
Browne  and  Stuart  and  their  associates  had 
brought  into  existence. 

When,  on  August  3,  1896,  Browne  and 
Stuart  made  their  proposition  to  sell  the  mill 
to  their  company,  and  they  and  their  co-oper- 
ating associates,  acting  as  the  board  of  di- 
rectors, accepted  it  for  the  company,  the  com- 
pany was  completely  in  fetters.  While  it 
was  made  to  be  a  purchaser,  it  was  domi- 
nated by  the  seller.  It  had  no  organ  for  see- 
ing, hearing,  or  even  knowing  what  was  go- 
ing on.  Its  whole  constituency  was  engaged  ■ 
in  bringing  about  the  sale  for  the  sellers. 
We  have,  on  several  occasions,  held  that 
where  one  who  assumes  to  act  as  the  agent 
of  another  in  a  given  transaction  is  really 
acting  as  the  agent  of  a  third  person,  or  in 
behalf  of  some  scheme  of  his  own,  his  appar- 
ent principal,  having  no  knowledge  of  such 
alien  purpose,  is  not  bound  by  such  pretend- 
ed agent's  acts,  nor  by  any  notice  or  knowl- 
edge of  facts  which  such  agent  had  at  the 
time  the  transaction  was  going  forward. 
Thomson- Hotision  Electric  Co.  v.  Capitol 
Eirctric  Co.  12  C.  C.  A.  643,  22  TJ.  S.  App. 
669,  65  Fed.  841 ;  Wilson  v.  Pauly,  18  C.  C. 
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A.  476,  37  U.  S.  App.  642.  72  Fed.  129,  134; 
Louisville  Trust  Co.  v.  Louisville,  N.  A,  d 
C.  R.  Co.  22  C.  C.  A.  378,  43  U.  S.  App.  650, 
75  Fed.  433,  469.  And  see  American  Surety 
Co.  V.  Pauly,  170  U.  S.  133,  42  L.  ed.  977,  18 
Sup.  Ct.  Rep.  552 ;  Innerarity  v.  Merchants* 
"Nat.  Bank,  139  Mass.  332,  52  Am.  Rep.  710, 
1  N.  E.  282.  This  rule  is  supported  by  still 
stronger  reasons  where  the  principal  is  in 
such  condition  that  it  can  by  no  possibility 
either  learn  the  facts  or  have  any  judgment 
to  form  its  own  course  with  regard  to  them. 

The  farcical  nature  of  this  transaction 
must  have  been  apparent  to  the  actors,  for 
it  was  subsequently  arranged  that  it  should 
be  confirmed  after  the  cash  subscriptions  to 
the  stock  had  been  obtained  and  paid  in. 
Then,  three  of  the  directors  stepped  out,  and 
three  new  ones  were  brought  in,  but  the  effi- 
ciency of  the  board  for  consummating  the 
scheme  was  not  thereby  affected.  Browne 
and  Bell  remained,  and  Yeiser  was  a  nominee 
of  Browne  and  Stuart,  under  a  pledge  of  co- 
operation. Duncan  and  Wrigley,  the  other 
new  members,  although  they  had  no  knowl- 
edge of  the  purpose  of  the  others,  and  there- 
fore no  motive  to  wrong  the  corporation, 
were,  from  the  very  fact  of  their  want  of 
knowledge,  of  no  service  in  defending  the 
interests  of  the  company.  It  seems  pr(9>able 
that  StuarVs  resignation,  at  least,  was  made 
for  the  purpose  of  giving  a  fairer  show  to  the 
directorate,  and  inspiring  confidence  in  the 
good  faith  of  the  transaction.  In  truth, 
however,  the  corporation  was  still  as  com- 
pletely in  the  hands  of  the  parties  who  were 
seeking  to  sell  the  mill  to  it  for  $100,000  as 
before.  They  had  a  majority  of  the  board, 
and  could  pass  the  measure  whether  opposi- 
tion was  made  or  not.  The  other  two  mem- 
bers were  new  men.  They  knew  of  no 
ground  for  raising  a  question,  and  naturally 
they  would  have  confidence  in  the  men  who 
had  been  promoting  the  enterprise. 

And  thus,  again,  Avhen  the  transaction  was 
finally  consummated,  the  company  not  only 
had  no  notice  of  the  fact»  but  was  helpless 
to  protect  itself  if  it  had  had  such  notice, 
and  all  of  the  stockholders  who  were  not  in 
the  scheme  were  still  equally  ignorant  of 
the  fact  thus  purposely  concealed.  It  is  evi- 
dent that  the  actors  planned  that  the  stock- 
holders should  remain  ignorant.  They  not 
only  refrained  from  communicating  any  in- 
formation on  the  subject  themselves,  but 
they  framed  their  prospectus  in  a  way  to 
mislead.  They  secured  a  promise  of  secrecy 
from  Yeiser.  They  silenced  Hill  with  a  pre- 
mium. They  gave  their  check  for  the  $25,- 
000,  which  they  never  paid,  and  inserted  a 
blinding  consideration  in  the  deed  from  the 
Leonard  CJompany.  The  stockholders  had 
visited  and  examined  the  mill  property  at 
Carthage,  and  were  satisfied  with  it  and  the 
price  to  be  paid.  How  it  should  have  hap- 
pened that  no  one  of  them  should  have 
learned  of  the  price  at  which  it  was  to  be 
bought  on  the  occasions  of  these  visits,  is 
left  a  matter  for  inference. 

The  cases  in  which  the  principle  of  equity 
which  we  have  endeavored  to  state  has  been 
declared  and  illustrated  are  quite  numerous, 
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both  in  England  and  in  this  country.  We- 
shall  refer  to  a  few  of  them  only.  The  lead- 
ing English  case  is  that  of  Neio  Somhrero^ 
Phosphate  Co.  v.  Erlanger,  L.  R.  5  Ch.  Div. 
73,  in  the  court  of  appeal ;  the  same  case  in^ 
the  House  of  Lords.  L.  R.  3  App.  Gas.  1218, 
the  names  of  the  parties  being  reversed.  The 
facts  were  that  the  Baron  Erlanger  and  his 
associates,  who  were  under  his  control,  pur- 
chased, for  the  purpose  of  speculation,  a  lease 
of  the  island  of  Sombrero,  on  which  were 
phosphate  mines,  for  the  sum  of  £55.000 
Having  procured  the  lease  to  be  assigned  to 
one  Evans,  an  agent  of  Erlanger,  they  pro- 
ceeded to  organize  a  company  for  mining 
purposes,  to  which  they  intended  to  sell  the 
lease  at  a  large  profit.  They  established  a 
board  of  directors,  consisting  of  five  mem- 
bers, of  whom  two  were  out  of  the  country. 
Of  the  other  three,  one  was  Evans,  who  held 
the  lease ;  another  was  MacDonald,  who  was 
a  near  friend  of  Erlanger,  and  to  whom  Er- 
langer transferred  some  stock  to  qualify 
him;  and  the  other  was  Dakin,  who  was  a 
large  stockholder,  but  who  knew  nothing  of 
the  purpose  of  selling  at  a  profit.  At  a 
meeting  of  the  board  of  directors,  consisting 
of  those  last  named,  a  proposition  from  Er- 
langer to  sell  the  lease  to  the  company  for 
£110,000  was  accepted.  A  prospectus  was 
issued,  whidi  stated,  among  other  thing, 
that  the  lease  of  the  island  had  been  secur^ 
for  £110,000,  and  reciting  numerous  facts  to 
show  the  value  of  the  bargain.  A  large 
number  of  subscribers  were  induced  to  take 
and  pay  for  shares  in  ignorance  of  the  profit 
which  was  being  made  by  Erlanger  and  his 
associates  in  selling  the  lease  to  the  com- 
pany. The  truth  eventually  leaked  out,  the 
board  of  directors  was  reconstituted,  and  the 
new  board  was  authorized  to  bring  suit  to 
recover  the  amount  of  profit  which  the  pro- 
moters had  made  on  the  sale  to  the  company 
of  the  lease,  and  this  was  done.  There  were 
other  facts  on  which  incidental  questions 
arose,  but  the  foregoing  constitute  the  main 
case.  On  the  hearing,  the  bill  was  dismissed' 
by  the  vice  chancellor,  but  on  appeal  the  de 
cree  was  reversed  by  the  unanimous  judg- 
ment of  the  court  of  appeal,  and  a  decree  or- 
dered that  the  contract  of  purchase  be  re- 
scinded, and  that  other  incidental  relief  be 
granted.  The  defendants  thereupon  ap- 
pealed to  the  House  of  Lords,  where  the  case 
was  twice  argued,  the  last  time  before  seven 
of  the  law  lords, — an  unusual  number, — and 
the  judgment  of  the  court  of  appeals  was 
confirmed,  and  the  appeal  dismissed.  The 
lord  chancellor  (Ijord  Cairns)  did  not  con- 
cur, because  he  thoueht  there  had  been  laches 
in  bringing  the  suit,  but  all  concurred  in 
holding  that  the  company  was  entitled  to 
the  relief  if  the  suit  has  been  seasonably 
brought.  The  case  was  in  all  its  essential 
particulars  like  that  at  bar,  and  all  the  prin- 
cipal grounds  and  reasons  for  decision  which 
have  been  raised  and  argued  here  were  elab- 
orately discussed.  The  same  fact,  upon 
which  so  much  reliance  has  been  placed  by 
the  appellants  here,  existed  in  that  case, 
namely,  that  the  promoters  had  already  ae* 
quired  the  right  to  the  benefits  of  their  pur* 
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chase  from  the  former  owners,  and  were  in 
&  position  to  sell  their  purchase  to  anyone 
who  would  buy.  Indeed,  the  defendants  in 
that  case  had  a  firmer  advantage,  for  they 
had  actually  acquired  the  property  before 
they  formed  the  company,  while  here  the  de- 
fendants had  not  made  any  purchase,  but 
only  made  secure  the  way  by  which  the  prop- 
erty could  be  sold  to  the  company  which  they 
proposed  to  organize,  and  this  difference  was 
a  fact  much  relied  upon  by  Vice  Chancellor 
Malins  in  the  Court  of  first  instance.  We 
cannot  give  space  to  recite  the  reasoning  of 
the  elaborate  judgments  given  in  the  case, 
but  the  final  decision  firmly  established  in 
England  the  doctrines  which  we  think  it 
right  to  apply  to  the  present  case.  Another 
case  to  which  we  intended  more  especially  to 
refer  is  that  of  GlucJcstein  v.  Barnes  [1900] 
A.  C.  240,  which  was  also  a  case  in  the  House 
of  Lords.  In  that  case  a  syndicate  was 
formed  to  buy  certain  property  and  resell  it 
to  a  company,  to  be  forra^  for  the  purpose, 
of  which  the  directors  should  be  the  trustees 
of  the  syndicate.  These  trustees  bought  up 
flome  charges  on  the  property,  on  which  they 
realized  £20,000  for  the  syndicate.  The 
price  of  their  purchase  of  the  property  itself 
was  £140,000,  and  they  sold  it  to  th«  com- 
pany, at  a  time  when  they  were  directors,  for 
£180,000.  The  prospectus  showed  this,  but 
did  not  show  the  profit  of  the  £20,000  made 
in  buying  up  the  charges  on  the  property. 
This  latter  fact  was  concealed  from  the  per- 
sons who  became  stockholders,  but,  being 
eventually  discovered,  suit  was  brought  by 
the  official  receiver  of  the  company  to  recov- 
er the  £20,000.  The  suit  was  sustained  by 
the  House  of  Lords,  upon  the  ground  that 
the  promoters  had  been,  from  the  time  of 
their  original  purdiase  of  the  property,  act- 
ing in  a  fiduciary  relation  to  the  company  to 
which  they  proposed  to  convey  it,  and  that 
the  profit  belonged  to  the  company;  and  it 
was  further  held  that,  as  the  circumstances 
had  rendered  it  impracticable  to  rescind,  the 
company  might  recover  the  money  gained  by 
the  promoters.  Much  emphatic  language 
was  used  by  the  law  lords  in  giving  judg- 
ment in  that  case.  It  is  sufficient  to  say 
that  the  doctrine  of  the  Erlanger  Case  was 
repeated,  and  the  various  devices  employed 
in  such  schemes  were  condemned  with  much 
energy.  Other  English  cases  in  which  the 
subject  has  been  discussed,  upon  facts  more 
or  less  similar  to  those  of  the  case  we  have 
in  hand,  are  Hichens  v.  Congreve,  4  Russ.  Ch. 
562;  Beck  v.  Kantoronncz,  3  Kay  &  J.  230; 
Oover's  Case,  L.  R.  1  Ch.  Div.  182;  Twy cross 
y.  Grant,  L.  R.  2  C.  P.  Div.  469 ;  Bagnall  v. 
Carlton,  L.  R.  6  Ch.  Div.  371;  Whaley 
Bridge  Calico  PHnting  Co.  v.  Oreen,  L.  R. 
6  Q.  B.  Div.  109;  Emma  Silvei-  Min,  Co,  v. 
Lewis,  L.  R.  4  C.  P.  Div.  396;  Re  Cape  Bre- 
ton Co,  29  Ch.  Div.  795;  and  Ladywell  Mvn. 
Co.  V.  Brookes,  L.  R.  35  Ch.  Div.  400.  They 
do  not  differ  in  the  essential  principles  upon 
which  they  were  decide4,  though  in  some  of 
them  the  vital  fact  that  the  property  bought 
for  the  purpose  was  imposed  by  the  promot- 
ers upon  their  company,  coerced  by  then> 
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selves  to  take  it  at  a  price  yielding  them  a 
profit,  did  not  exist,  and,  of  course,  the  ab- 
sence of  this  circumstance  led  to  the  exonera- 
tion of  the  promoters. 

In  this  country  the  courts  have  accepted 
the  essential  principle  laid  down  in  the  Eng- 
lish cases,  and  hold,  with  scarcely  any  varia- 
tion to  the  doctrine,  that  the  promoter  of  a 
company  stands  in  the  relation  of  a  trustee 
to  it  and  those  who  become  subscribers  to  its 
stock,  so  long  as  he  retains  the  power  of  con- 
trol over  it.  There  is  some  difference  of 
opinion,  as  there  is  in  the  English  cases,  in 
regard  to  the  time  when  he  becomes  such 
promoter,  within  the  meaning  and  operation 
of  the  ru'le.  Some  courts  are  of  opinion  that 
he  is  chargeable  with  the  duties  of  a  trust 
when  he  enters  upon  the  execution  of  the 
scheme  which  is  intended  to  result  in  the 
transfer  of  the  property  to  a  company  to  be- 
organized  and  controlled  by  him.  All,  how- 
ever, agree  that  he  comes  within  the  rule 
when  he  begins  to  organize  the  company,  and 
that  from  that  time  he  is  bound  to  deal  open- 
ly and  fairly,  and  in  such  a  way  as  that  those 
having  independent  charge  of  the  company, 
as  well  as  those  who  are  induced  to  become 
subscribers  to  its  stock,  may  be  fully  advised 
of  the  relation  he  bears  to  the  property  which 
he  proposes  to  sell,  in  like  manner  as  one 
who  assumes  to  act  as  the  agent  of  another 
in  the  purchaae  of  property.  We  refer  to  a 
few  of  the  well-considered  cases  in  this  coun- 
try which  support  what  we  regard  as  the 
doctrine  settled  upon  sound  reasons :  Brew- 
ster V.  Hatch,  122  N.  Y.  349,  25  N.  E.  505 ; 
Houih  Joplin  Land  Co.  ▼.  Case,  104  Mo.  572, 
10  S.  W.  390;  Hebgen  v.  Koeffler,  97  Wis.. 
313,  72  N.  W.  745;  Densmore  Oil  Co.  v. 
Densmore,  64  Pa.  43;  Hayward  ▼.  Leeson^ 
170  Mass.  310,  49  L.  R.  A.  725,  57  N.  E.  656; 
Burhank  v.  Dennis,  101  Cal.  90,  35  Pac.  444 ; 
Yale  Qas  Stove  Co,  ▼.  Wilcox,  64  Conn.  101, 
25  L.  R.  A.  90,  29  Atl.  303.  The  particular 
subject  does  not  seem  to  have  been  before  the 
Supreme  Court  of  the  United  States  for  con- 
sideration, but  there  have  been  at  least  two. 
decisions  at  the  circuity  and  they  are  in  har- 
mony with  the  views  we  have  expressed. 
Chandler  v.  Bacon,  30  Fed.  538,  per  Colt,  Ch. 
J.;  Cortes  Co.  v.  Thannhauser,  46  Fed.  730,. 
per  Wallace,  Ch.  J. 

The  company,  as  well  as  the  stockholders,, 
are  entitled  to  the  benefit  of  the  independent 
judgment  of  the  trustee  in  regard  to  the  val- 
ue of  the  property  to  be  purchased,  and  the 
price  to  be  paid,  as  well  as  its  fitness  for  the 
intended  use.  It  is  said  that  the  property 
was  worth  what  the  company  paid  for  it, 
and  is  adapted  to  the  company's  require- 
ments. It  happens  so.  But  this  in  no  man- 
ner affects  the  operation  of  the  rule.  The 
benefit  of  the  purchase  by  Browne  and  Stu- 
art inured  to  the  company.  In  the  present 
instance  the  conveyance  was  with  covenants 
of  warranty  by  the  Leonard  Company,  and 
the  price  which  that  company  received  would 
seriously  alTect  the  measure  of  the  liability 
of  the  vendors  by  reason  of  those  covenants. 

With  regard  to  the  kind  of  relief  which. 
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should  be  awarded,  it  must  be  adapted  to  the 
situation  at  the  time  when  it  was  applied 
for ;  that  is,  when  the  suit  was  oommenced. 

There  could  not  be  a  rescission  without 
gross  injustice  to  the  parties  wronged.  The 
business  has  gone  on  with  the  use  of  the 
mill.  It  could  not  be  restored  without  seri- 
ous prejudice  to  the  interests  of  the  com- 
pany. We  do  not  think  the  defendants  have 
any  equity  to  have  it  restored.  It  was  the 
company's  money  which  paid  for  it.  It  is 
quite  clear  that  the  defendants  did  not  intend 
to  make  the  purchase  for  their  own  use.  The 
substance  of  the  whole  matter  is  that 
through  their  breach  of  trust  they  were  en- 
abled to  get  $25,000  of  the  company's  stock 
without  paying  for  it.  It  seems  to  us  that 
a  decree  annulling  their  title  to  it  is  an  ap- 
propriate remedy. 

The  decree  of  the  Circuit  Court  is  affirmed. 


City  of  TOLEDO  et  al,  Appts., 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY. 

(107  Fed.  10.) 

1.  A  telesrrapli  company  Klven  th« 
rlcrlit  by  the  act  of  ConarreaH  of  1800 
to  occupy  post  roads  with  its  poles  and 
wires  did  not  acquire  such  right  free  from 
the  power  of  a  municipal  corporation  to 
regulate  the  use  of  Its  streets,  but  must  sub- 
mit to  local  regulations  for  obtaining  permis- 
sion to  string  wires  in  public  streets. 

S.  The  InNtallatlon  of  a  dlstrlot  tele- 
graph system  in  a  particular  city  is  not 
within  the  provisions  of  the  act  of  Congress 
of  1866,  authorizing  telegrapli  companies  to 
use  post  roads. 

(March  5,  1901.) 

APPEAL  by  defendants  from  an  order  of 
the  Circuit  Court  of  the  United  States 
for  the  Western  Division  of  the  Northern 
District  of  Ohio  granting  an  injunction  re- 
straining them  from  interfering  with  the 
construction  and  maintenance  of  a  local  dis- 
trict telegraph  and  messenger  system  in  the 
streets  of  Toledo.    Revers&i. 

Statement  by  Wanty,  District  Judge: 
The  Western  Union  Telegraph  Company, 
complainant,  a  corporation  under  the  laws 
of  the  state  of  New  York,  authorized  to  do 
a  general  telegraphic  business  throughout 
the  United  States,  on  June  17,  1867,  ac- 
cepted the  terms  of  the  act  of  Congress  of 
July  24,   1866    (U.  S.  Rev.  Stat.  §§   5263- 


NoTE. — On  the  question  of  state  regulation 
of  telegraph  companies  operating  lines  over 
post  roads  under  the  act  of  Congress,  see  Postal 
Teleg.  Cable  Co.  v.  Baltimore  (Md.)  24  L.  R. 
A.  161  (Affirmed  in  156  U.  S.  210,  80  L.  ed. 
899,  16  Sup.  Ct.  Rep.  856),  and  note,  and  also 
a  few  cases  in  a  note  to  Kindel  v.  Beck  A  P. 
Lithographing  Co.  (Colo.)  24  L.  R.  A.  811. 
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5268),  the  first  section  of  which  provides: 
"That  any  telegraph  company  now  organ- 
ized or  which  may  hereafter  be  organized, 
under  the  laws  of  any  state  in  this  Union, 
shall  have  the  right  to  construct,  maintain, 
and  operate  lines  of  telegraph,  through  and 
over  any  portion  of  the  public  domain  of  the 
United  States,  over  and  along  any  of  the 
military  or  post  roads  of  the  United  States 
which  have  been  or  may  hereafter  be  de- 
clared such  by  act  of  Congress,  and  over,  un- 
der, or  across  the  navigable  streams  or 
waters  of  the  United  States:  provided,  that 
such  lines  of  telegraph  shall  be  so  con- 
structed and  maintained  as  not  to  obstruct 
the  navigation  of  such  streams  and  waters, 
or  interfere  with  the  ordinary  travel  on  such 
military  or  post  roads.  And  any  of  said 
companies  shall  have  the  right  to  take  and 
use  from  such  public  lands  the  necessary 
stone,  timber,  and  other  materials  for  its 
posts,  piers,  stations,  and  other  needful  uses 
in  the  construction,  maintenance,  and  opera- 
tion of  said  lines  of  telegraph,  and  may  pre- 
empt and  use  such  portion  of  the  unoccupied 
public  lands  subject  to  pre-emption  througli 
which  its  lines  of  telegraph  may  be  located 
as  may  be  necessary  for  its  stations,  not  ex- 
ceeding forty  acres  for  each  station;  but 
such  stations  shall  not  be  within  fifteen 
miles  of  each  other."  Subsequently,  by  an 
act  approved  June  8,  1872  (U.  S.  Rev.  Stat. 
§  3964),  all  letter-carrier  routes  established 
in  any  city  or  town  for  the  collection  and 
delivering  of  mail  matter  by  carriers  were 
declared  by  Congress  to  be  post  roads.  Soon 
after  its  acceptance  of  the  terms  of  the  act 
of  Congress  of  1866,  the  complainant  con- 
structed its  lines  of  telegraph  in  the  city  of 
Toledo,  and  has  since,  with  full  acquiescence 
of  the  city,  occupied  its  streets  and  alleys 
with  its  poles  and  wires.  It  has  conformed 
to  the  regulations  of  the  city  from  time  to 
time  by  putting  its  wires  underground 
where  required,  and  removing  its  poles  from 
one  district  to  another.  For  several  years 
the  Western  Union  Telegraph  Company  had 
its  messages  delivered  and  gathered  by  a 
local  company,  with  which  it  failed  to  make 
a  contract  to  continue  such  ser^dce,  and  at 
some  time  before  the  commencement  of  this 
suit  several  persons  had  agreed  to  form  an- 
other such  company,  to  be  known  as  the 
"National  District  Telegraph  Company,'' 
with  which,  when  formed,  the  Western 
Union  Telegraph  Company  had  agreed  to 
make  a  contract  for  the  gathering  and  de- 
livering of  its  messages  in  the  city  of  Toledo. 
This  company  was  never  formed,  and  never 
acquired  any  rights  in  the  streets  of  Toledo, 
although  the  persons  who  contemplated 
forming  it  had  call  boxes  made  and  placed 
in  some  of  the  offices  and  buildings,  and  ad- 
vertised for  business  under  the  representa- 
tion that  this  company  was  conned;ed  with 
the  Western  Union  Telegraph  Company. 
Without  obtaining  a  franchise,  the  persons 
contemplating  forming  the  National  District 
Telegraph  Company  applied  to  the  com- 
plainant to  be  allowed  to  install  its  system 
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on  the  poles  and  in  the  conduits  of  the  com- 
plainant, which,  on  advice  of  counsel,  was 
refused.  The  project  of  forming  the  Nation- 
al District  Telegraph  Company  was  then 
abandoned,  and  the  complainant  purchased 
the  boxes  which  bore  the  name  and  adver- 
tisement of  the  National  District  Telegraph 
Company,  and  purposed  completing  the  sys- 
tem by  stringing  wires  on  its  poles  and  in 
its  conduitSj  and  carrying  on  the  business 
of  a  district  telegraph  company  for  its  own 
service  and  for  the  general  public.  For 
this  purpose,  without  disclosing  it,  the  com- 
plainant applied  to  the  superintendent  of 
fire-alarm  tel^raph  and  city  civil  engineer 
of  defendant  city  for  permits  to  set  poles  as 
required  by  the  ordinance  with  which  it  had 
always  complied.  These  permits  were 
granted  under  the  belief  that  the  work  was 
for  the  regiilar  and  accustomed  business  of 
the  complainant;  but  when  it  was  found 
that  complainant  was  connecting  wires  with 
the  call  bDX&s  which  had  been  put  in,  and  in- 
stalling a  complete  district  telegraph  sys- 
tem, the  defendant,  under  the  impression 
that  complainant  was  clandestinely  doing 
this  for  the  National  District  Telegraph  Com- 
pany, revoked  the  pennits,  and  the  com- 
plainant was  notified  that,  if  it  desired  to 
do  any  more  new  work,  a  separate  permit 
should  be  applied  for,  stating  exactly  what 
was  required.  The  conunon  council  of  the 
city  then  passed  a  resolution  stating  that 
parties  styling  themselves  the  National  Dis- 
trict Telegraph  Company  had,  without 
right  or  authority,  erected  poles  and  fix- 
tures, and  had  strung  wires  in  and  over  the 
streets,  alleys,  and  public  places  in  the  city, 
which  were  a  hindrance  to  the  fire  depart- 
ment, and  a  menace  to  the  safety  of  the  lives 
and  property  of  citizens,  and  directing  the 
chief  of  police,  city  civil  engineer,  and  su- 
perintendent 0^  fire-alarm  telegraph  to  re- 
move all  such  wires,  fixtures,  and  poles 
orected  or  constructed  by  the  National  Dis- 
trict Telegraph  Company,  or  by  any  other 
individual,  company,  or  corporation,  with- 
out having  first  complied  with  the  laws,  or- 
dinances, and  regulations  governing  this 
class  of  work  in  the  city  of  Toledo.  There- 
upon this  bill  was  filed  against  the  city  and 
its  ofiicers,  stating  in  the  most  general  terms 
that  the  defendant  city  threatened  to  cut  tlie 
wires,  destroy  the  lines,  and  remove  the 
poles  of  the  complainant,  and  interrupt  the 
working  of  its  lines,  ruin  its  business,  and 
incapacitate  it  from  discharging  its  duties 
to  the  general  public  and  its  agency  to  the 
Fedei^l  government.  An  order  to  show 
cause  why  a  preliminary  injunction  should 
not  be  granted  was  made,  and  a  preliminary 
restraining  order  was  issued.  On  the  hear- 
ing, the  defendant  disclaiming  every  inten- 
tion of  interfering  with  the  lines  and  prop- 
erty of  the  complainant  used  in  its  usual 
and  ordinary  business,  and  avowing  that  its 
purpose  was  only  to  arrest  the  installation 
of  the  plant  of  the  National  District  Tele- 
graph Company,  the  preliminary  injunction 
was  denied,  and  the  temporary  restraining 
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order  vacated.  Western  U.  Teleg.  Co.  v.  To- 
ledo, 103  Fed.  746.  The  complainant  then 
filed  a  petition  setting  out  frankly  its  pur- 
pose of  installing  a  district  telegraph  sys- 
tem in  the  city  of  Toledo  in  connection  with 
its  business  as  now  conducted,  and  stating 
for  that  purpose  it  had  purchased  the  boxes 
with  the  National  District  Telegraph  Com- 
pany's name  and  advertisement  imprinted 
upon  them,  and  intended  to  connect  the 
boxes  already  placed  and  others  to  be  placed 
in  complainant's  office  by  the  wires  and  con- 
struction which  the  defendant  threatened  to 
destroy;  that  the  defendant  had,  since  an 
order  for  a  preliminary  injunction  had  been 
denied,  and  the  temporary  restraining  order 
set  aside,  cut  the  wires  belonging  to  the 
complainant,  and  it  again  ask^  for  a  pre- 
liminary injunction  acainst  the  defendant. 
After  a  hearing,  an  order  was  made  reciting 
that  the  complainant  proposed  to  establish 
and  operate  a  local  district  telegraph  sys- 
tem in  the  dity  of  Toledo,  through  its  own 
wires  and  apparatus,  and  restraining  the  de- 
fendant, until  the  further  order  of  the  court, 
from  obstructing  the  complainant  in  install- 
ing the  system  on  its  poles  and  through  its 
conduits,  and  from  interfering  with  the  com- 
plainant in  carrying  on  and  conducting  a 
district  telegraph  system  within  the  city  of 
Toledo.  From  that  order  the  defendant  has 
appealed  to  this  court. 

Argued  before  hurt  on  and  Severena,  Cir- 
cuit Judges,  and  Wanty,  District  Judge. 

Messrs.  Moses  R.  Brailey  and  Charles 
Bu  Friedman,  for  appellants: 

The  appellee  claims  to  be  entitled  to  the 
equitable  relief  prayed  for  by  virtue  of  an 
act  of  Congress  approved  July  24,  1866. 

The  powers  therein  conferred  were  prop- 
erly granted  to  telegraph  companies  by 
Congress,  for  two  purposes  or  objects,  and 
no  further :  ( 1 )  In  the  regulation  of  inter- 
state commerce;   (2)  for  governmental  uses. 

Pensacola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  96  U.  S.  1,  24  L.  ed.  708;  First  Nat. 
Bank  ▼.  Kentucky,  9  Wall.  363,  19  L.  ed. 
701. 

The  act  of  1866  never  contemplated,  and 
does  not  embrace,  either  the  telephone  or  the 
contrivances  involved  in  this  suit,  which 
were  unknown  in  1866. 

Richmond  v.  Southern  Bell  Teleph.  d 
Teleg.  Co.  174  U.  S.  761,  43  L.  ed.  1162,  19 
Sup.  Ct.  Rep.  778. 

The  act  of  July  24,  1866,  is  simply  a  per- 
missive statute,  and  nothing  in  it  implies 
that  the  permission  to  extend  its  lines 
along  roads  not  built  or  owned  by  the 
United  States  carries  with  it  any  exemption 
from  the  ordinary  burdens  which  may  be 
cast  upon  those  who  would  appropriate  to 
their  exclusive  use  any  portion  of  the  pub- 
lic highways. 

St.  Louis  V.  Western  U.  Teleg.  Co.  148  U. 
S.  92,  37  L.  ed.  380,  13  Sup.  Ct.  Rep.  485 ; 
Western  U.  Teleg.  Co.  v.  Atty.  Oen.  125  U. 
S.  530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep.  961; 
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Michigan  Teleph.  Co.  v,  Charlotte,  93  Fed. 
11;  Western  U,  Teleg.  Co,  v.  Ann  Arbor  R, 
Co.  33  C.  C.  A.  113,  61  U.  S.  Ai)p.  741,  90 
Fed.  379;  Pensaeola  Teleg,  Co.  v.  Western 
U,  Teleg.  Co.  96  U.  S.  1,  24  L.  ed.  708; 
Postal  Teleg.  Cable  Co,  t.  Southern  R.  Co. 
89  Fed.  190. 

The  right  to  use  the  street  by  thcf  com- 
pany for  telegraph  purposes  is  a  franchise, 
and  as  such  can  only  emanate  directly  or  in- 
directly from  the  sovereign  power  of  the 
state. 

Stato  e»  rel.  Atiy.  Oen.  ▼.  Cincinnati 
Oas  Light  d  Coke  Co.  18  Ohio  St.  292; 
Postal  Teleg.  Cable  Co.  v.  Cleveland  0.  C. 
d  8t.  L.  R.  Co.  94  Fed.  234 ;  State  ex  rel. 
Matthews  v.  Central  U.  Teleph.  Co.  11  Ohio 
C.  C.  55,  14  Ohio  0.  C.  273;  Elliott,  Roads 
ft  Streets,  6;  Sherman  ▼.  Buiek,  32  Cal.  241, 
91  Am.  Dec.  577. 

The  act  of  July  24,  1866,  does  not  inter- 
fere in  any  way  with  the  control  of  each 
state  and  municipality  over  service  and  mes- 
sages such  as  are  attempted  to  be  intro- 
duced in  the  city  of  Toledo,  and  are  in- 
volved in  this  suit. 

Postal  Teleg.  Cable  Co.  v.  Charleston, 
153  U.  S.  692,  38  L.  ed.  871,  4  Inters.  Com. 
Rep.  637,  14  Sup.  Ct.  Rep.  1094. 

Using  a  road  as  a  post  route,  or  declar- 
ing it  to  be  such,  gives  the  United  States  no 
proprietary  interest  in  it. 

Dickey  ▼.  Maysville  W.  P.  d  L.  Tump. 
Road  Co,  7  Dana,  113;  Pennsylvania  v. 
Wheeling  do  B,  Bridge  Co,  18  How.  421,  15 
L.  ed.  435. 

The  absence  of  any  provision  for  com- 
pensation excludes  the  construction  that  the 
act  involves  the  exercise  of  the  right  of 
eminent  domain,  for  in  the  absence  of  such 
a  provision  the  act  would  be  void. 

Cooley.  Const.  Lim.  6th  ed.  691  et  seq.; 
U.  S.  Const.  5th  Amend.;  Gardner  v.  New- 
burgh,  2  Johns.  Ch.  161,  7  Am.  Dec.  526; 
Haverhill  Bridge  Proprs.  v.  Essex  County 
Oomrs.  103  Mass.  120,  4  Am.  Rep.  518. 

Messrs.  H.  D.  Estabrook  and  John  'W. 
Warrington  for  appellee. 

Wanty,  District  Judge,  delivered  the 
opinion  of  the  court: 

We  assume  for  the  purposes  of  this  appeal 
that  the  complainant  was  rightfully  occupy- 
ing the  streets,  alleys,  and  conduits  in  the 
city  of  Toledo  for  the  conduct  of  its  ordin- 
ary and  usual  business.  We  also  assume 
that  the  defendant  had  no  intention  of  in- 
terfering with  the  complainant  in  such  use, 
and  that  the  resolution  of  the  common 
council  was  directed  against  the  installa- 
tion of  the  district  telegraph  plant  which 
was  being  put  in,  "whether,"  in  the  words 
of  the  resolution,  "it  belonged  to  the  Na^ 
tional  District  Telegraph  Company  or  any 
other  individual,  company,  or  corporation, 
without  having  first  complied  with  the  laws, 
ordinances,  and  regulations  governing  this 
class  of  work  in  the  city  of  Toledo."  The 
broad  claim  is  made  by  the  complainant  that 
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by  accepting  the  terms  of  the  act  of  Con- 
gress of  1866  it  became  an  agency  of  tiie  Fed- 
eral government  and  as  such  has  the  right  to 
occupy  with  its  wires  and  poles  the  poet 
roads  of  the  United  States,  which  include 
tl)e  streets  and  alleys  of  the  dty  of  Toledo, 
subject  only  to  the  limitation  of  not  interfer- 
ing with  ordinary  travel ;  that,  as  it  was  not 
necessary  originally  to  obtain  the  consent  of 
the  municipality  to  occupy  its  streets,  it  la 
under  no  obligation  to  obtain  permits  to  put 
in  new  construction  and  do  the  work  under 
the  direction  of  the  city  civil  engineer  and 
superintendent  of  fire-alarm  telegraph.  We 
think,  however,  in  the  use  of  these  streets 
and  alleys,  although  it  had  accepted  the 
terms  of  the  statute  of  1866,  the  complain- 
ant was  subject  to  the  control  of  the  munici- 
pality, and  could  not,  in  defiance  of  its  rea- 
sonable regulations,  erect  poles  and  stretch 
wires  without  let  or  hindrance.  It  is  neces- 
sary for  its  fire  protection,  and  a  proper 
knowledge  of  the  obstructions  in  its  streets, 
and  the  use  to  which  its  public  places  are 
being  subjected,  for  the  city  to  know,  before 
any  construction  is  put  in,  what  is  contem- 
plated, and  to  have  the  work  done  under  the 
supervision  of  its  ofiicers-;  and  the  complain- 
ant is  no  more  exempt  from  such  restriction* 
than  any  other  corporation  rightfully  occu- 
]>ying  the  streets  and  alleys  of  the  city. 
The  complainant  recognized  its  obligation  to 
obtain  permits  in  all  of  its  conduit  work 
and  in  its  outside  construction  until  the 
municipal  authorities  attempted  to  prevent 
the  installation  of  a  district  telegraph  plant,, 
and  it  then  for  the  first  time  claimed  that 
it  was  an  agency  of  the  Federal  government, 
and  was  subject  to  no  such  restrictions.  We 
think  in  taking  that  position  it  was  mistak- 
en, as  there  was  no  intention  on  the  part  of  the 
Federal  government  in  permitting  the  com- 
plainant to  use  its  post  roads  to  dispossess 
the  state  and  municipalities  of  the  control 
of  them,  but  the  permission  was  given  like 
any  other  franchise  granted  to  a  corpora- 
tion, to  be  exercised  in  subordination  to  both 
public  and  private  rights. 

The  claim  that  the  acceptance  of  the  terms 
of  the  act  of  Congress  of  1866  made  the  com- 
plainant an  agency  of  the  Federal  govern- 
ment, and  exempt  from  state  and  municipal 
control,  has  been  made  by  the  complainant 
whenever  state  or  municipal  authorities  have 
tried  to  subject  it  to  the  same  burdens  borne 
by  other  corporations  doing  business  within 
the  state  or  municipality,  but  without  avail. 
When  the  state  of  Massachusetts  paased  an 
act  taxing  the  Western  Union  Telegraph 
Company  on  account  of  the  property  owned 
and  used  by  it  within  that  state,  it  set  up  its 
acceptance  of  the  terms  of  the  act  of  1866 
making  it  an  agency  of  the  Federal  govern- 
ment, and  claimed  that  it  was  therefore  ex- 
empt from  such  taxation ;  that  to  tax  it  was 
equivalent  to  taxing  a  government  bank,  or 
any  other  government  agency,  and  therefore 
beyond  the  power  of  the  state.  But  it  was 
held  that  the  act  of  1866  was  only  a  permis- 
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siye  statute,  and  nothing  in  it  implied  an 
exemption  from  the  ordinary  burdens  of  tax- 
ation.    Western  U.  Teleg.  Co,  v.  Atty.  Oen.f 
125  U.  S.  630,  31  L.  ed.  790,  8  Sup.  Ct.  961. 
When  the  city  of  St.  Louis,  in  the  state  of 
Missouri,  iipposed  an  annual  charge  for  each 
pole  erected  in  its  streets  by  the  complain- 
ant, the  same  claim  was  again  made.     In  an- 
nouncing the  judgment  of  the  Supreme  Court 
of  the  United  States,  Justice  Brewer  used 
the  following   language,  which  is  not  inappro- 
priate here,  in  view  of  the  claim  made  in  this 
case:     "It  is  a  misconception,  however,  to 
suppose    that    the    franciiise    or    privilege 
granted  by  the  act  of  1866  carries  with  it 
the    unrestricted   right    to  appropriate   the 
public  property  of  a  state.     It  is,  like  any 
•other  franchise,  to  be  exercised  in  subordina- 
tion to  public  as  to  private  rights.    While  a 
grant  from  one  government  may  supersede 
and  abridge  francliises  and  rights  held  at  the 
will   of  its  grantor,  it  cannot  abridge  any 
property  rights  of  a  public  character  created 
"by  the  authority  of  another  sovereignty.  No 
one  would  suppose  that  a  franchise  from  the 
Federal  government  to  a  corporation,  state 
or  national,  to  construct  interstate  roads  or 
lines  of  travel,  transportation,  or  communi- 
cation, would  authorize  it  to  enter  upon  the 
private  property  of  an  individual,  and  ap- 
propriate    it     without     compensation.    No 
matter  how  broad  and  comprehensive  might 
be  the  terms  in  which   the   franchise  was 
panted,  it  would  be  confessedly  subordinate 
to  the  right  of  the  individual  not  to  be  de- 
prived of  his  property  without  just  compen- 
sation.    And  the  principle  is  the  same  when, 
under  the  grant  of  a  franchise  from  the  na- 
tional government,  a  corporation  assumes  to 
•enter  upon  property  of  a  public  nature  be- 
longing to  a  state.     It  would  not  be  claimed, 
for  instance,  that  under  a  franchise  from 
Congress  to  construct  and  operate  an  inter 
state  railroad  the  grantee  thereof  could  en 
ter    upon    the    state-house   grounds    of    the 
ptate,  and  construct  its  depot  there,  without 
paying  the  value  of  the  property  thus  appro- 
priated.    Although  the  state-house  grounds 
be  property  devoted  to  public  uses,  it  is 
property  devoted  to  the  ptlblic  uses  of  the 
state,   and   property   whose   ownership  ^and 
control  are  in  the  state;  and  it  is  not  within 
the  competency  of  the  national  government 
to  dispossess  the  state  of  such  control  and 
use,  or  appropriate  the  same  to  its  own  bene- 
fit, or  the  benefit  of  any  of  its  corporations 
or  grantees,  without  suitable  compensation 
to  the  state.     This  rule  extends  to  streets 
and  highways;  they  are  the  public  property 
of  the  state.     While  for  purposes  of  travel 
and  common  use  they  are  open  to  the  citi- 
zens of  every  state  alike,  and  no  state  can, 
by  its  l^slation,  deprive  the  citizens  of  an- 
other state  of  such  common  use,  yet  when  an 
appropriation   of   any   part   of   this   public 
property    to    an    exclusive    use    is    sought, 
whether  by  a  citizen  or  corporation  of  the 
same  or  another  state,  or  a  corporation  of 
the  national  government,  it  is  within  the 
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competency  of  the  state,  representing  the 
sovereignty  of  th^t  local  public,  to  exact  for 
its  benefit  compensation  for  this  exclusive 
appropriation.  It  matters  not  for  what  that 
exclusive  appropriation  is  taken,  whether 
for  steam  railroads  or  street  railroads,  tele- 
graphs or  telephones,  the  state  may,  if  it 
chooses,  exact  from  the  party  or  corporation 
given  such  exclusive  use  pecuniary  compen- 
sation to  the  general  public  for  being  deprived 
of  the  common  use  of  the  portion  thus  ap- 
propriated." 8t.  Louis  V.  Western  U.  Teleg. 
Co.  148  U.  S.  100-102,  37  L.  ed.  384,  13  Sup. 
Ct.  Rep.  488,  489. 

We  think  the  complainant  should  have 
made  the  usual  applications  for  permits  to 
string  its  wires,  stating  exactly  what  was 
required,  in  accordance  with  the  regulations 
of  the  city,  with  which  it  had  been  accus- 
tomed to  comply,  and  it  had  no  right  to  con- 
struct its  work  in  defiance  of  those  require- 
ments. 

We  are  also  of  the  opinion  thsft  the  West- 
ern Union  Telegraph  Company  had  no  right, 
under  the  privileges  granted  to  it  by  the  act 
of  1866,  to  install  a  district  telegraph  sys- 
tem in  the  city  of  Toledo,  as  that  act  only 
extended  its  privileges  to  the  business  of  tel- 
egraph companies.  A  district  telegraph 
business,  as  disclosed  by  this  record,  consists 
in  securing  the  attendance  of  messenger 
boys  to  carry  telegraph  messages,  run  mis- 
cellaneous errands,  carry  packages,  distrib- 
ute posters,  invoices,  invitations,  etc.  The 
business  also  includes  night  watchman  sig- 
nals, fire  and  burglar  alarms,  and  police 
calls.  If  the  act  of  1866  is  construed  to  em- 
brace a  company  formed  for  such  service  be- 
cause it  uses  wires  and  appliances  in  use  by 
a  telegraph  company,  then  it  would  not  have 
been  necessary  for  the  proposed  National 
District  Telegraph  Company  to  ask  per- 
mission of  complainant  to  install  its 
proposed  plant  on  its  poles  and  in 
its  conduits,  because,  by  accepting  the 
terms  of  the  act  of  Congress,  it  would 
itself  have  been  entitled  to  all  the  privileges 
that  the  complainant  derives  from  that  act. 
It  was  conceded  on  the  argimient  that  such 
a  corporation  would  not  be  entitled  to  the 
privileges  conferred  by  the  act,  but  complain- 
ant insists  that  the  installation  of  the  call 
boxes  is  necessary  for  gathering  messages  to 
be  transmitted  in  order  to  meet  modern  com- 
petition, and  that  they  are  a  necessary  inci- 
dent to  its  business,  and  therefore  come  with- 
in the  privileges  granted  to  it.  It  is  claimed 
that  the  test  is,  Are  the  boxes  and  wires  put 
in  for  telegraphing?  If  they  are,  no  matter 
in  what  business  they  are  used,  they  come 
within  the  privileges  granted.  If  this  con- 
tention is  correct,,  the  complainant  may, 
with  the  consent  of  the  owner,  run  its  wire 
into  every  store,  shop,  office,  manufactory, 
and  residence  in  the  city.  Instead  of  the 
limited  number  of  wires  used  for  the  busi- 
ness of  interstate  commerce,  the  number 
would  be  limitless.  Instead  of  the  complain* 
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ant  being  limited  to  transmitting  messages 
by  telegraph,  it  could  become  engaged  in 
every  known  business.  We  do  not  assent  to 
this  view.  We  think  the  business  of  a  dis- 
trict telegraph  company  does  not  come  with- 
in the  privileges  granted  by  the  act,  and  it 
cannot,  as  an  incident  in  procuring  messages 
to  be  sent,  be  privileged  more  than  a  tele- 


phone service,  for  the  same  purpose,  to 
which  it  has  been  held  by  the  Supreme  Court 
the  act  has  no  application.  Richmond  v. 
Southern  Bell  Teleph.  d  Teleg.  Co.  174  U.  S. 
761,  43  L.  ed.  1162,  10  Sup.  Ct.  Rep.  778. 

It  follows  that  the  order  for  a  preUmin(uy 
injunction  was  improvidently  made,  sad 
must  he  reversed. 


UNITED   STATES   CIRCUIT   COURT  OF  APPEALS,  FOURTH  CIRCUIT. 


JOSEPH  BANCROFT  &  SONS  COMPANY, 
Plff.  in  Err., 

V. 

Victor  G.  BLOEDE. 
(45  C.  C.  A,  354.  106  Fed.  396.) 

1.  TeHiliiM^ny  tut  to  th.e  relations  be- 
t^^een  a  cotton  manafactnrlnar  com- 
pany and  a  mannfactnrer  of  dyes  and 

the  necessity  of  the  employment  of  the  dyes 
in  the  business  of  the  corporation  is  admissi- 
ble upon  the  question  whether  or  not  stock 
of  the  corporation  issued  in  payment  for  an 
interest  in  the  dyeing  establishment  was  is- 
sued for  property  necessary  to  the  corpo- 
rate business. 

2.  Charter  poorer  to  purchase  proper- 
ty necesnary  for  Its  business  ^rlth 
stock  win  iuclude  the  purchase  by  a  cotton 
manufacturing  company  of  shares  In  a  cor- 
poration organized  to  manufacture  dyes  ac- 
cording to  secret  formulas  which  under  con- 
tracts with  their  originator  were  used  ex- 
clusively by  the  corporation,  and  upon  the 
use  of  which  the  success  of  its  product  large- 
ly depended. 

(February  7,  1001.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland  to 
review  a  judgment  in  favor  of  plaintifT  in  an 
action  brought  to  recover  a  share  of  the  divi- 
dends declared  by  the  defendant  corporation. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Ooff  and  Simonton,  Circuit 
Judges,  and  Purnell,  District  Judge. 

Messrs.  John  N.  Steele,  Herbert  HL 
Warde,  Benjamin  Nields,  and  William 
8.  Hilles  for  plaintiff  in  error. 

^fessrs.  George  R.  Willis  and  Robert 
BisKS,  for  defendant  in  error: 

There  is  no  authority  for  holding  the 
transaction  set  out  in  this  case  ultra  vires. 

Whether  the  purchase  of  shares  of  another 
corporation  is  an  ultra  vires  act  depends  on 
the  purpose  for  which   it  was   made,   and 


Note. — ^As  to  power  of  corporation  to  deal 
in  stock  of  other  company,  see  note  with  the 
case  of  Buckeye  Marble  &  FTeestone  Co.  ▼.  Har- 
vey (Tenn.)  18  K  R.  A.  252;  also  Cowling  v. 
Zenith  Iron  Co.  (Minn.)  33  L.  R.  A.  508;  and 
Trust  Co.  of  Georgia  v.  State  (Ga.)  48  L.  R.  A. 
620. 

As  to  power  to  take  property  by  will,  and  to 
hold  property,   see  note  with  the  case  of  Mc- 
Oraw'B  Estate  (N.  T.)  2  L.  R.  A.  387. 
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whether,  under  the  circumstances,  it  was  a 
reasonable  or  necessary  means  of  carrying 
out  the  object  of  its  incorporation. 

Taylor,  Priv.  Corp.  fi  130;  HUl  v.  Nishet, 
100  Ind.  349. 

All  of  the  cases  cited  in  support  of  the 
rule  that  a  corporation,  unless  expressly  em- 
powered 80  to  do  by  the  governing  statute, 
cannot  subscribe  for  stock  in  another  corpo- 
ration, fall  readily  into  one  of  the  four  fol- 
lowing dassea: 

1.  Because  the  holdincr  of  stock  in  another 
corporation  was  prohibited  by  the  terms  of 
the  charter,  or  by  the  laws  of  the  state  ere- 
ating  the  corporation. 

Central  R.  Co.  v.  Collins,  40  Ga.  582 ;  Ha- 
zlehurst  v.  Savannah,  G.  d  N.  A.  R.  Co.  43 
Ga.  13;  Clarke  v.  Central  R.  d  Bkg.  Co.  15 
L.  R.  A.  683,  60  Fed.  338;  Franklin  Bank  ▼. 
Commercial  Bank,  36  Ohio  St  354,  38  Am. 
Rep.  594 ;  Merz  Capsule  Co.  v.  United  States 
Capsule  Co.  67  Fed.  417;  California  Nat. 
Bank  v.  Kewnedy.  167  U.  S.  367,  42  L.  ed. 
200,  17  Sup.  Ct.  Rep.  831 ;  D^  La  Vergne  Re- 
frifjerating  Mach.  Co.  v.  German  Sav,  Inst. 
175  U.  S.  40,  44  L.  ed.  65,  20  Sup.  Ct.  Rep. 
20. 

2.  Because  the  corporation  was  of  a  quasi 
public  character,  and  charged  with  the  per- 
formance of  some  duty  in  which  the  public  is 
interested,  and  was  seeking  to  evade  its  du- 
ties. 

Whittcam  v.  Watkin,  78  L.  T.  N.  S.  190: 
VaUetf  Railway  Co.  v.  hake  Erie  Iron  Co.  46 
Ohio  St.  49,  1  L..R.  A.  412,  18  N.  E.  486; 
People  ex  rel.  Peahody  v.  Chicago  Gas  Trust 
Co.  MO  111.  268,  8  L.  R.  A.  497,  22  N.  E.  798; 
Central  R.  Co.  v.  Pennsylvania  R.  Co.  31  N. 
J.  Eq.  475;  People  ex  rel.  Moloney  v.  Pull- 
man's Palace  Car  Co.  175  111.  159,  61  N.  E. 
604 ;  York  d  M.  L.  R.  Co.  v.  Winans,  17  How. 
30,  15  J  J.  ed.  27 ;  Union  P.  R.  Co.  v.  Chicago, 
R.  T.  d  P.  R.  Co.  163  U.  S.  564,  41  L.  ed.  2*65, 
16  Sup.  Ct.  Rep.  1173. 

3.  Because  the  business  represented  by  the 
stock  purchased  is  outside  of  the  scope  of  the 
charter  of  the  purchasing  company,  or  not 
essen<tial  to  the  purposes  of  its  organization. 

Commercial  F.  Ins.  Co.  v.  Montgomery 
County  Bd.  of  Revenue,  99  Ala.  1,  14  So. 
490:  Knowles  v.  Sandercock,  107  Cal.  629, 
40  Pac.  1047;  Berry  v.  Yates.  24  Barb.  202; 
Mechanics'  d  Workingmen*s  Mut.  Sav.  Bank 
d  Bldg.  Asso.  v.  Meriden  Agency  Co.  24  Conn. 
103:  Hodges  v.  Neic  England  Screw  Co.  1  R. 
I.  312,  53  Am.  Dec.  624;  Talmage  ▼.  Pell,  7 
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N.  Y.  340 ;  Franklin  Co.  v.  Lewiston  Inst,  for 
Savings,  68  Me.  43,  28  Am.  Rep.  9;  Peshtigo 
V.  Great  Western  Teleg.  Co.  50  III.  App.  624 ; 
Deimy  Hotel  Co.  v.  Schram,  6  Wash.  134,  32 
Pac.  1002;  Pauly  v.  Coronado  Beach  Co.  56 
Fed.  429 ;  Neicland  Hotel  Co.  v.  Lowe  Furni- 
ture Co.  73  Mo.  App.  136. 

4.  Because  the  purchase  of  stock  had  for  its 
object  the  accomplishment  of  a  purpose  con- 
trary to  sound  public  policy  as  declared  by 
statute  or  established  by  judicial  decision. 

Buckeye  Marble  d  Freestone  Co.  v.  Ha/r- 
vey,  92  Tenn.  116,  18  L.  R.  A.  262,  20  S.  W. 
427 ;  hJasum  v.  Buckeye  Brevoing  Co.  51  Fed. 
166;  Merz  Capsule  Co.  v.  United  States  Cap- 
sule Co.  07  Fed.  417;  Martin  v.  Ohio  Stove 
Co.  78  111.  App.  105 ;  DeLa  Vergne  Refriger- 
ating Mach.  Co.  V.  Germa/n  Sa/v.  Inst.  175  U. 
S.  40,  44  L.  ed.  65,  20  Sup.  Ct.  Rep.  20. 

The  above  analysis  of  the  cases  is  recog- 
nized by  text  books  and  courts. 

1  Cook,  Corp.  §  317;  Central  Transp.  Co. 
▼.  Pullman's  Palace  Car  Co.  139  U.  S.  50,  35 
Ii.  ed.  65,  11  Sup.  Ct.  Rep.  478:  Colorado 
Springs  Co.  v.  American  Pub.  Co.  38  C.  C.  A. 
433,  97  Fed.  843 ;  Murphy  v.  Arkansas  d  L. 
Land  de  Improv.  Co.  97  Fed.  727. 

This  case  comes  directly  within  the  reason- 
ing of  the  following  cases : 

Layng  v.  A.  French  Spring  Co.  149  Pa. 
308,  24  Atl.  215;  White  v.  0.  W.  Marquardt 
d  Son  (Iowa)  70  N.  W.  193;  Holmes  v. 
Holmes,  127  N.  Y.  252,  27  N.  E.  831 ;  Booth 
V.  RobinsoUf  55  Md.  419;  Davis  v.  United 
States  Electric  Power  d  L.  Co.  77  Md.  35,  25 
Atl.  982. 

If  the  contract  entered  into  with  the  cor- 
poration is  not  immoral,  contrary  to- public 
policy,  nor  forbidden  by  the  Constitution  or 
statute  law,  and  has  been  executed  in  good 
faith  by  the  other  party  to  it,  the  corpora- 
tion will  be  estopped  to  set  up  as  a  defense 
that  it  had  no  power  to  enter  into  it. 

7  Thomp.  Corp.  S  8322;  Taylor  v.  South  d 
'Sorth  Ala.  R.  Co.  4  Woods  C.  C.  575,  13  Fed. 
152:  Whilnetf  Arms  Co.  v.  Ba/rlo\o,  63  N.  Y. 
68,  20  Am.  Rep.  .504;  Ohio  d  M.  R.  Co.  v. 
McCarthy.  90  U.  S.  267,  24  L.  ed.  695;  Jack- 
sonville M.  P.  R.  d  yav.  Co.  V.  Hooper.  100 
U.  S.  524,  40  L.  ed.  523,  16  Sup.  Ct.  Rep.  379; 
Murphy  V.  Arkansas  d  L.  Land  d  Improv. 
Co.  97  Fed.  727:  Colorado  Springs  Co.  v. 
American  Pub.  Co.  38  C.  C.  A.  433,  97  Fed. 
848. 

Simonton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  case  comes  up  on  writ  of  error  to  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Maryland.  The  plaintiflf  in  error, 
the  Joseph  Bancroft  &  Sons  Company,  de- 
fendant below,  is  a  corporation  under  the 
laws  of  the  state  of  Delaware.  The  Consti- 
tution of  that  state  in  existence  in  the  year 
1883  (art.  2,  §  17),  gave  power  to  the  legis- 
lature to  enact  a  general  incorporation  act 
to  provide  incorporation  for  religious,  char- 
itable, literary,  and  manufacturing  purpos- 
es, for  the  preservation  of  animal  and  vegeta- 
ble food,  buildinsr  and  loan  associations,  and 
for  draining  of  lands,  with  a  provision  that 
no  attempt  shall  be  made  in  such  act  or  oth- 
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erwise  to  limit  or  qualify  the  power  of  revo- 
cation reserved  to  the  legislature  in  the  same 
section.  Pursuing  the  authority  thus  con- 
ferred, the  legislature  of  Delaware,  on  14th 
March,  1383,  passed  an  act  entitled  "An  Act 
Concerning  Private  Corporations."  Section  10 
of  that  act  provided  for  the  formation  of  pri- 
vate corporations  for  various  purposes, 
among  others  for  carrying  on  any  manufac- 
turing business.  Section  29  provided: 
"Nothing  but  money  shall  be  considered  aa 
payment  of  any  part  of  the  capital  stock  of 
any  company  organized  under  this  act,  ex- 
cept as  hereinafter  provided,  for  the  purchase 
of  property."  And  §  30  provided  that  the 
directors  of  any  company  incorporated  under 
this  act  may  purchase  mines,  manufactories, 
or  other  property  necessary  for  their  busi- 
ness, and  issue  stock  to  the  amount  of  the 
value  thereof  in  payment  therefor,  and  the 
stock  so  issued  shall'be  declared  and  taken  to 
be  full-paid  stock,  and  not  liable  to  any  fur- 
ther call,  nor  shall  the  holder  thereof  be  lia- 
ble for  any  further  payments,  under  any  of 
the  provisions  of  this  act.  On  the  21st  Sep- 
tember, 1889,  William  P.  Bancroft  and  Sam- 
uel Bancroft,  Jr.,  who  had  up  to  that  time 
done  business  under  the  firm  name  of  Joseph 
Bancroft  &  Sons,  applied  for  a  certificate  of 
incorporation,  under  this  act,  as  the  Joseph 
Bancroft  &  Sons  CJompany,  naming  them- 
selves, with  John  Bancroft,  Henry  B.  Thomp- 
son. John  Hutton,  and  W.  T.  Porter,  as  cor- 
porators. The  object  of  the  incorporation, 
as  set  forth  in  the  certificate,  was  this: 
"The  object  of  the  incorporation  shall  be  the 
manufacturing,  bleaching,  dyeing,  and  finish- 
ing of  cotton  or  other  fabrics,  and  every  oth- 
er business  incident  thereto  or  that  may  be 
combined  therewith."  The  total  amount  of 
stock  was  $1,000,000;  the  amount  paid  in  be- 
fore commencing  business,  at  least  $500,000. 
This  company  had  close  relations  with  Vic- 
tor G.  Bloede.  Bloede  was  and  is  a  chemist. 
From  1875  until  1895  he  held  the  position  of 
consulting  chemist  in  the  business,  first  of 
the  firm,  and  then  of  the  corporation,  and 
was  and  is  also  a  manufacturer  of  dyes,  pulp 
colors,  finishing  oils,  and  chemicals,  after  se- 
cret formulas  of  his  own  discovery,  for  use 
in  secret  processes  of  his  own  invention. 
These  dyes,  colors,  oils,  and  chemicals  were 
used  largely  by  the  firm  and  by  the  corpora- 
tion. In  1893,  Victor  G.  Bloede,  greatly,  if 
not  wholly,  at  the  instance  and  persuasion 
of  the  Bancroft  people,  formed  a  corpora- 
tion* under  the  laws  of  Maryland,  known  as 
the  "Victor  G.  Bloede  Company,"  with  an 
authorized  capital  of  $150,000,  of  which 
$100,000  was  issued  in  stock,  Bloede  turned 
into  this  corporation,  in  payment  for  994 
shares  of  its  capital  stock,  his  entire  plant, 
fixtures,  stock,  processes,  and  formulas,  and 
the  entire  business  theretofore  conducted  by 
him,  including  the  dyes,  pulp  colors,  finish- 
ing oils,  and  processes  which  had  been  and 
were  being  used  by  the  Bancroft  0)mpany. 
On  the  5th  May,  1893,  a  meeting  of  the  stock- 
holders of  the  Joseph  Bancroft  &  Sons  (com- 
pany authorized  its  board  of  directors  to  is- 
sue 475  shares  of  the  capital  stock  of  the 
company,  par  value  $47,500,  in  exchange  for 
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a  like  number  of  shares  for  the  same  amount 
of  a  corporation  to  be  organized  under  the 
laws  of  Maryland,  to  be  called  the  "Victor 
-O.  Bloede  Company."  On  13th  July,  1893, 
the  board  of  directors  adopted  a  resolution, 
which,  after  reciting  and  referring  to  the  au- 
thority conferred  by  the  stockholders  in 
their  meeting,  and  to  the  fact  that  the  Victor 
-Q.  Bloede  Company  was  in  fact  incorpo- 
rated, provided:  "Be  it  resolved,  first,  that 
the  president  and  treasurer  of  the  Joseph 
Bancroft  &  Sons  Company  be,  and  they  are 
hereby,  authorized  to  issue  and  certify  474 
shares  of  this  company  to  Victor  G.  Bloede, 
to  be  exchanged  with  him  for  certificates  of 
the  same  number  of  shares  of  the  said  Vic- 
tor G.  Bloede  Company,  and  report  the  same 
to  this  board  after  said  exchange  is  exe- 
-euted;  it  being  mutually  agreed  and  under- 
stood between  Victor  G.  Bloede  and  this  com- 
pany that  these  474  shares  will  not  partici- 
pate in,  or  be  entitled  to,  any  interest  in  the 
next  dividend  to  be  declared  out  of  the  earn- 
ings of  this  company,  being  No.  14,  of  4  per 
■cent,  but  to  participate  in,  and  be  entitled 
to,  all  dividends,  subsequent  to  No.  14,  of  4 
per  cent,  aforesaid." 

In  pursuance  of  this  resolution,  the  Ban- 
croft Company  on  13th  July,  1893,  issued 
to  Mr.  Bloede  certificate  No.  32,  for  474 
shares  of  its  capital  stock, — ^an  original  is- 
sue,— and  Bloede  transferred  to  the  Ban- 
croft Company  474  shares,  which  had  been 
issued  to,  and  were  held  by,  him  in  the  Blo- 
ede Company.  This  arrangement  having 
been  perfected,  and  dividends  of  the  Ban- 
croft Company  having  been  paid  to  each 
stockholder,  including  Bloede,  the  stockhold- 
ers of  the  first-nam^  company  became  dis- 
satisfied. In  a  letter  of  1st  July,  1894,  is 
seen  the  first  evidence  of  dissatisfaction.  In 
'that  the  writer,  H.  B.  Thompson,  one  of  the 
officials  and  stockholders  of  the  Bancroft 
Company,  writes  Mr.  Bloede.  In  that  he 
calls  his  attention  to  certain  figures,  showing 
the  great  inequality  of  the  advantages  de- 
rived from  the  arrangement  between  him  and 
the  Bancroft  Company,  and  asks  if  these  are 
in  keeping  with  the  spirit  of  the  arrangement 
as  he  understood  it.  No  sugGrestions  are 
made  against  the  legality  of  the  arrange- 
ment, and  no  definite  plan  is  suggested  for 
removinsr  the  inequality.  He  simply  com- 
mends the  statement  to  the  careful  consid^ 
eration  of  Mr.  Bloede.  Meanwhile  Mr.  Blo- 
ede regularly  received  his  dividends  on  the 
stock  transferred  to  him,  and  continued  to,  do 
so  until  January,  1895.  After  that  date  he 
was  refused  all  further  dividends.  Some  lit- 
igation followed,  and  finally  Victor  G.  Blo- 
ede brought  his  action  against  the  Joseph 
Bancroft  &  Sons  Company  in  the  Baltimore 
city  court,  among  other  thinfifs,  for  the  share 
in  the  dividends  declared  by  the  Bancroft 
Company  accruing  to  him  by  reason  of  his 
ownership  in  the  474  shares.  This  cause 
was  removed  into  the  circuit  court  of  the 
United  States  for  the  district  of  Maryland. 
When  it  came  into  this  court  every  other 
claim  was  eliminated  except  that  of  the  divi- 
dends on  this  stock.  The  issues  ^ere  made, 
and  they  were  tried  before  the  court  without 
5?  L.  R.  A. 


the  intervention  of  a  jury.  The  Baneroft 
Company  set  up  as  its  defense  to  the  action 
that  the  issue  of  its  paid-up  stock  to  the 
plaintiff,  Bloede,  was  ultra  vires  and  void. 
Tills  was  the  sole  question  in  the  case.  The 
circuit  court  gave  judgment  for  the  plaintiff. 
A  writ  of  error  was  issued,  and  the  case  it 
here  on  the  assignments  of  error. 

Two  questions  arise  under  these  assign- 
ments of  error:  First.  Was  the  issue  of  its 
paid-up  stock  by  the  Bancroft  Company  in 
purchase  of  or  exchange  for  stock  held  by 
Victor  Q.  Bloede  in  the  Bloede  Company  ul- 
tra vires  f  Second.  Was  the  circuit  court  in 
error  in  admitting  testimony  tending  to 
show  the  relations  between  the  Bancroft 
Company  and  Bloede,  and  the  importance 
and  necessity  to  the  Bancroft  Company  of 
the  dyes,  colors,  and  various  specialties  used 
in  the  production  of  cotton  fabrics,  and 
transferred  by  Bloede  to  the  Bloede  Ccmi- 
pany? 

Was  the  issue  of  its  paid-up  stock  by  the 
Bancroft  Company  in  purchase  of  or  ex- 
change for  the  stock  held  by  Bloede  in  the 
Bloede  Company  ultra  vires?  There  can  be 
no  doubt  that  a  corporation,  instituted  for 
a  specific  purpose,  such  as  banking,  cannot 
deal  in  stocks, — ^purchase  them  for  invest- 
ment or  speculation.  California  Na4.  Bank 
V.  Kennedy.  167  U.  S.  362,  42  L.  ed.  198.  17 
Sup.  Ct.  Rep.  831;  8oho field  v.  Goodrirh 
Bros,  Bkg,  Co.  39  C.  C.  A.  76,  98  Fed.  271, 
And.  unless  there  is  express  power  given  in 
its  charter  to  do  so,  a  corporation  cannot 
purchase  the  stock  of  other  corporations  for 
the  purpose  of  controlling  their  management. 
De  La  Vcrgne  Refrigerating  Mach,  Co.  v. 
GcrfMM  Sav.  Inst.  176  U.  S.  65,  44  L.  ed.  70. 
20. Sup.  Ct.  Rep.  20.  But  the  purchase  of 
stock  by  a  corporation  in  other  corporations, 
such  purchase  being  incidental  to  its  busi- 
ness, is  not  unlawful.  First  Vat.  Bank  v. 
yational  Exch.  Bank,  92  U.  S.  122,  23  L.  ed. 
679.  Indeed,  the  rule  may  be  expressed 
more  generally.  A  corporation  can  exercise 
no  power  or  authority  which  is  not  grafted 
to  it  by  the  charter  under  which  it  exists,  or 
by  some  other  act  of  the  l^slature  to  which 
it  owes  its  charter.  Oregon  R.  d  Nav.  Co. 
V.  Orcqonian  R.  Co.  130  U.  S.  1,  32  L.  ed. 
837,  9  Sup.  Ct.  Rep.  409.  To  determine, 
therefore,  the  powers  of  this  Delaware  corpo- 
ration, we  must  look  to  its  charter,  and,  as 
it  was  incorporated  under  a  general  law.  we 
must  take  notice  of  the  documents  recorded 
or  filed  upon  its  application  for  a  charter, 
upon  which,  as  authorized  and  controlled  by 
the  general  law,  depend  the  existence  of  the 
corporation,  the  extent  of  its  corporate  pow- 
ers, its  capacitv  to  act  as  a  corporation. 
McCormick  v.  itnrkrf  yat.  Bank.  165  U.  S. 
538.  41  L.  ed.  817,  17  Sup.  Ct.  Rep.  433. 

The  Joseph  Bancroft  &  Rons  Company  was 
incorporated  in  1889,  under  the  provisions 
of  the  general  act  of  1883.  Its  business,  as 
set  out  in  its  application,  was  "the  manufac- 
turing, bleaching,  dyeing,  and  finishing  of 
cotton  and  other  fabrics,  and  any  other  busi- 
ness incident  thereto  or  that  may  be  com- 
bined therewith."  Under  its  charter,  the  di- 
rectors could  purchase    mines,    manufactO' 
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ries,  or  other  property  necessary  for  their 
^business,  and  issue  paid-up  stock  therefor. 
The  directors,  under  express  instructions  of 
the  stockholders,  purchased  shares  of  stock 
in  the  Bloede  Company.  Was  this  property 
necessary  for  their  business, — the  manufac- 
turing, bleaching,  dyeing,  and  finishing  cot- 
ton or  other  fabrics,  and  any  other  business 
incident  thereto  or  that  may  be  combined 
therewith  ? 

That  shares  of  stock  are  property  goes 
without  saying.  They  are  bought,  sold, 
taxe<l,  bequeathed,  and  distributed  as  any 
•other  property  may  be.  Was  this  property 
necessary  for  the  business  of  the  Joseph  Ban- 
croft &  Sons  Company?  This  is  a  question 
depending  upon  circumstances  to  be  devel- 
oped in  testimony.  The  court  below  very 
properly  permitted  the  introduction  of  such 
testimony.  It  appears  that  Victor  G.  Blo- 
^e  was  for  many  years,  covering  the  years 
from  1875  to  1895,  the  consulting  chemist  of 
this  company;  that  he  was  a  man  of  science 
and  invention;  that  he  was  a  manufacturer 
of  dyes,  pulp  colors,  finishing  oils,  and  chem- 
icals ;  that  the  formulas  of  these  were  secret, 
his  own  discovery,  to  be  used  in  secret  pro- 
cesses of  his  own  invention.  Very  many  of 
them  were  not  on  the  market,  and  were  in 
use  by  the  Bancroft  Company  alone.  This 
was  secured  to  the  Bancroft  Company  by  an 
agreement  that  during  their  joint  relations 
with  Bloede  the  colors  and  materials  should 
not  be  sold  to  anyone  outside  of  themselves 
for  any  purpose,  in  the  judgment  of  the  com- 
pany, in  conflict  with  ito  interests.  The 
lines  of  goods  turned  out  by  the  Bancroft 
Company,  in  which  these  discoveries  and 
manufactures  of  Bloede  Were  used,  were  de- 
pendent upon  their  a^e  and  the  processes  for 
their  application.  This  being  the  case,  it 
was  for  the  interests  of  the  Bancroft  Com- 
pany greatly,  if  not  essentially  to  its  inter- 
ests, to  secure  permanent  control  of  these 
valuable  aids  in  their  business.  The  indi- 
vidual Bloede  was  mortal.  When  his  life 
ended,  these  discoveries,  secret  formulas,  and 
secret  processes  of  his  would  pass  to  his  legal 
representatives, — perhaps  would  be  disclosed 
to  the  world  at  large  or  get  into  the  hands 
of  competitors.  To  secure  the  services  of 
Bloede  during  his  life,  and  to  perpetuate  the 
agreements  made  with  him,  the  controlling 
officials  in  the  Bancroft  Company  thought 
that  an  incorporation  would  prove  effective. 
They  felt  that  it  was  essential  for  their  com- 
pany that  the  relationship  between  Bloede 
and  it  should  be  cemented;  that  it  was  im- 
portant that  the  business  conducted  by  Blo- 
ede should  be  put  into  a  condition  of  per- 
manency ;  that  such  permanency  could  be  se- 
cured, and  Bloede's  attachment  cemented,  by 
getting  him  a  holding  of  some  of  their  stock. 
To  this  end  they  induced  him  to  form  the 
Victor  O.  Bloede  corporation,  into  which  he 
should  turn  the  whole  of  his  plant,  his  dis- 
•coveries,  his  secrets,  and  his  business,  and 
this  was  done.  It  may  well  be  believed  that 
at  that  time  this  was  considered  the  best 
mode  of  promoting  the  business  of  the  com- 
pany, and  to  be  a  course  necessary  to  its  bus- 
iness. Carrying  out  this,  the  Bancroft  Com- 
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pany  purchased  from  Bloede  474  shares  in 
this  corporation,  so  formed  at  their  instance, 
for  paid-up  shares  of  their  own  stock.  The 
purchase  removed  all  risks  of  the  life  of  Blo- 
ede; gave  an  influential  voice  in  the  produc- 
tion, control,  and  management  of  materials 
of  great  value  to  and  directly  in  the  line  of 
their  business.  It  gave  them  an  interest  in 
a  business  incident  with  their  own,  and 
which  could  easily  and  naturally  combine 
with  their  own.  It  would  appear  that  this 
purchase  was  directly  under  the  intention 
and  within  the  power  of  its  charter. 

There  is  another  point  of  view  from  which 
this  case  can  be  considered,  and  which  im- 
pressed the  circuit  court  in  reaching  its  con- 
clusion. In  1897  the  state  of  Delaware 
adopted  another  Constitution.  Article  9  of 
this  instrument  provided  for  the  formation 
of  corporations  under  general  laws,  and  for- 
bade special  legislation,  either  in  the  crea- 
tion of  corporations,  or  in  the  amendment, 
renewal,  or  revival  of  their  charters.  Sec- 
tion 3  of  this  article  is  in  these  words :  ''No 
corporation  shall  issue  stock,  except  for 
money  paid,  labor  done  or  personal  property 
or  real  estate  or  leases  thereof  actually  ac- 
quired by  such  corporation,  and  neither  la- 
bor nor  property  shall  be  received  in  pay- 
ment of  stock  at  a  greater  price  than  the  ac- 
tual value  at  the  time  the  said  labor  was 
done  or  property  delivered  or  title  acquired." 

The  legislature  of  Delaware,  under  the  au- 
thority of  this  Constitution,  passed  an  act 
providing  a  general  corporation  law,  ap- 
proved 10th  March,  1899.  The  second  sec- 
tion of  that  act  made  provision  for  the  pow- 
ers to  be  enjoyed  by  every  corporation  cre- 
ated under  its  provisions.  The  third  section 
declares  that  every  corporation  (not  confin- 
ing itself  to  corporations  created  under  that 
act)  shall  possess  and  exercise  all  the  pow- 
ers and  privileges  contained  in  this  act,  and 
the  powers  expressly  given  in  its  charter,  so 
far  as  the  same  are  necessary  or  convenient 
to  obtain  the  objects  of  its  charter,  and  ahall 
be  governed  by  the  provisions,  and  be  subject 
to  the  restrictions  and  liabilities,  in  this  act 
contained,  so  far  as  the  same  are  appropri- 
ate to,  and  not  inconsistent  with,  its  charter. 
Thib  is  clearly  a  general  provision,  applicable 
to  all  charters  before  as  well  as  under  this 
act.  Section  133  gives  the  right  to  any  cor- 
poration created  under  this  act  to  hold  stock 
in  other  corporations.  Section  139  repeals 
all  inconsistent  laws,  preserving,  however, 
all  existing  rights,  privileges,  and  immuni- 
ties. No  constitutional  or  statutory  provi- 
sion of  the  state  of  Delaware  had  ever  for- 
bidden a  corporation  from  holding  stock  in 
another  corporation.  This  act,  at  the  least, 
shows  such  holding  not  to  be  against  the  pub- 
lic policy  of  the  state.  So  when,  for  the  pur- 
poses of  its  business,  to  promote  its  inter- 
ests, and  to  secure  permanency  in  the  supply 
to  it  of  important  and  valuable  material 
used  in  manufacture,  the  Bancroft  Company 
purchased  from  Bloede  his  stock  in  the  Blo- 
ede Company,  the  mere  fact  that  the  prop- 
erty purchased  was  stock  in  another  corpo- 
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ration  did  not^  in  itself,  make  such  purchase 
unlawful  and  against  public  policy.  The 
circuit  court  went  further  than  this.  It 
held  that,  even  were  the  original  exchange  or 
purchase  of  stock  not  authorized  by  the 
charter  of  the  Bancroft  Company,  the  pas- 
sage of  the  act  of  1890  legalized  the  transac- 
tion and  gave  it  validity.  For  this  position, 
Gross  V.  UlUted  States  Mortg.  Co.  108  U.  S. 
477,  27  L.  ed.  795,  2  Sup.  Ct.  Rep.  940,  and 
He  Buffalo,  N.  T.  d  E,  R,  Co.  74  N.  Y.  S.  R. 


345,  37  N.  Y.  Supp.  1048,  are  citpJ.  The 
last  cited  case  seems  almost  on  fours  mth 
the  case  at  bar.  It  is,  however,  unnecessary 
to  pass  upon  this  point. 

For  the  reasons  heretofore  given,  the  con- 
clusion reached  by  the  circuit  court  is  ap- 
proved, and  its  jwdgmeni  is  affirmed. 

Petition  for  writ  of  certiorari  to  remove 
the  case  to  the  Supreme  Court  of  the  United 
States  denied. 
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Elizabeth  M.  KIRTLEY,  Admx.,  etc.,  of  John 
M.  Kirtley,  Deceased,  et  al.,  Appts., 

V. 

John  R,  HOLMES,  Receiver  of  Commercial 
Bank  of  Cincinnati. 

(107  Fed.  1.) 

1.  A  contract  liability  !•  assumed  by 
•tockliolders  under  a  state  Constitution 
and  laws  passed  pursuant  thereto,  impos- 
ing upon  them  a  personal  liability  for  debts 
of  the  corporation  In  addition  to  the  stock 
subscription, 

2.  Tbe  contractual  liability  of  a 
•toclcbolder  domiciled  In  a  forelflrn 
Jarlsdiction,  for  debts  of  the  corporatiou 
beyond  the  amount  of  stock  subscription, 
may  be  enforced  by  courts  of  that  Jurisdic- 
tion where  the  proofs  show  an  assessment  in 
the  state  of  the  creation  of  the  corporation 
upon  domestic  stockholders  to  the  full  amount 
of  the  stockholders'  liability,  and  the  testi- 
mony discloses  the  insolvency  of  the  corpora- 
tion, and  indebtedness  in  excess  of  the  stock- 
holders' liability,  and  an  assessment  Is  sought 
of  exactly  the  same  character  as  was  en- 
forced tn  the  action  brought  In  the  domlcU 
of  the  corporation. 

8.  A  receiver  appointed  In  a  suit  to 
enforce  tbe  statutory  liability  of 
•tockbolders  in  a  corporation  for  the 
benefit  of  all  creditors  may,  without  specific 
legislative  authority,  be  empowered  to  main- 
tain suits  in  his  own  name  against  foreign 
stockholders. 

4.  Creditors  may,  under  Ky.  Stat,  fl 
2087,  2089,  follow  the  lands  of  a  decedent 
into  the  hands  of  heirs  or  transferees  who 
are  not  bona  fide  purchasers  for  value. 

5.  A  bill  may  be  maintained  In  a  Fed- 
eral court  to  subject  land  of  a  decedent 
which  has  passed  into  the  hands  of  a  volun- 
tary transferee  to  the  payment  of  the  de- 
cedent's statutory  liability  as  a  corporate 
stockholder,  where  there  are  no  other  lia- 
bilities or  claims  against  the  estate,  and  the 
estate  possesses  no  other  property,  so  tiiat 
there  would  be  no  interference  with  the  local 
probate  law. 

(February  12,  1001.) 


Note. — B'or  authorities  In  this  series  as  to 
enforcement  of  stockholder's  liability  outside 
of  the  state  of  incorporation,  see  note  to  Gush- 
ing V.  Perot  (Pa.)  34  L,  R.  A.  737;  Howarth 
V.  Angle  (N.  Y.)  47  L.  R.  A.  726,  and  root- 
note  thereto;  Howarth  v.  Lombard  (Mass.)  49 
L.  R.  A.  301,  and  footnote;  and  Finney  v.  Guy 
(Wis.)  40  L.  R.  A.  486. 
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APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Ourt  of  the  United  State* 
for  the  District  of  Kentucky  in  favor  of 
plaintiir  in  an  action  brought  to  enforce  the 
liability  of  John  M.  Kirtley,  deceased,  as 
stockholder  in  an  insolvent  bank.  Modified 
and  affinned. 

Statement  by  Day,  Circuit  Judge: 
lliis  case  originated  in  the  attempt  of 
John  R.  Holmes,  a  receiver  appointed  for  the 
purpose  of  collecting  the  stockholders'  liabili- 
ty  of  the  Commercial  Bank  of  Cincinnati,  an 
insolvent  corporation,  to  enforce  the  liability 
alleged  to  have  been  incurred  by  one  John  M. 
Kirtley  as  a  stockholder  in  said  bank.  It  ap- 
pears that  on  the  27th  day  of  March,  1895, 
the  Commercial  Bank  made  an  assignment 
for  the  benefit  of  its  creditors  under  the  laws 
of  the  state  of  Ohio.  On  the  day  following, 
one  Albert  Berger  filed  his  petition  in  the 
court  of  common  pleas  of  Hamilton  county, 
in  said  state,  in  behalf  of  himself  and  other 
creditors  of  said  bank,  against  the  stockhold* 
ers,  for  the  purpose  of  recovering  the  addi- 
tional stockholders'  liability  under  the  Ohio 
O>nstitution  and  statutes.  On  reference  to 
a  master,  an  accounting  was  taken  of  the 
amount  of  stock  held  by  stockholders,  the 
amount  of  claims  of  creditors,  and  tbe 
amount  due  each.  On  the  24th  of  April, 
1896,  a  report  was  filed  by  the  referee  setting 
forth  the  names  of  the  stockholders,  the 
number  of  shares  held  by  each,  the  names  of 
creditors,  and  the  amount  of  claims  held  by 
each.  John  M.  Kirtley,  it  was  alleged,  was 
the  owner  of  120  shares  of  said  stock,  of  the 
par  value  of  $6,000.  He  was  an  original 
party  to  the  suit,  served  with  process,  but 
having  died  in  February,  1896,  at  his  domi- 
cil  in  Covington,  Kenton  county,  Kentucky, 
a  conditional  order  of  revivor  was  issued  in  the 
case  on  the  10th  day  of  April,  1896,  finding 
that  Elizabeth  M.  Kirtley  and  Jerry  H.  Kirt- 
ley had  been  appointed,  respectively,  admin- 
istratrix and  administrator  of  said  estate; 
and  it  was  ordered  that  the  action  be  revived 
as  against  said  representatives  by  publica- 
tion, and  afterwards,  the  publication  having 
been  made,  the  court  undertook  to  order  the 
cause  revived  in  the  name  of  said  represen- 
tatives. Afterwards,  on  the  6th  day  of  July, 
1896,  a  judgment  was  entered  on  the  report 
of  the  referee,  finding  the  insolvency  of  the 
corporation;    also   the   claims   of  creditors. 
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araoimting  at  the  time  of  the  failure  to  $840,- 
388.38,  from  which  was  to  be  deducted  the 
proceeds  of  certain  collateral  security,  leav- 
ing $632,774.45  due  the  general  creditors  of 
the  bank.  The  court  found  the  assets  of  the 
bank,  other  than  those  pledged  as  collateral 
security,  to  be  sufficient  to  pay  not  to  exceed 
50  per  cent  of  the  indebtedness,  and  that  not 
less  than  $381,104.63  would  remain  unpaid 
after  the  application  of  all  the  assets  of  the 
bank  to  the  payment  of  its  liabilities.  The 
court  thereupon  found  that  it  would  be  neces- 
sary to  leyy  an  assessment  upon  the  stock- 
holders of  said  corporation  to  pay  said  in- 
debtedness. Further,  that  there  were  6,500 
shares,  of  the  par  value  of  $50  each,  out- 
standing at  the  time  of  the  failure  of  the 
bank,  representing  $328,000  ^  that»  of  these 
shares,  665  were  held  by  persons  not  within 
the  jurisdiction  of  the  court,  and  1,096  shares 
by  persons  insolvent,  leaving  4,800  shares 
held  by  persons  who  were  solvent  and  within 
the  jurisdiction  of  the  court,  amounting  to 
$240,000.  And  the  court  found  that  the  as- 
sessment to  be  levied  upon  each  stockholder 
should  be  equal  to  the  par  value  of  the  shares 
of  stock  held  by  each,  and  that  the  proceeds 
arising  from  such  assessment  would  be  in- 
sufficient to  pay  the  balance  due  upon  the  un- 
contested claims  against  said  bank,  and 
much  less  than  enough  to  pay  the  claims  al- 
lowed by  the  court.  An  assessment  was 
made,  and  judgment  rendered  accordingly. 
Among  other  stockholders,  the  court  under- 
took to  adjudge  that  Elizabeth  M.  Kirtley 
and  Jerry  H.  Kirtley,  as  administratrix  and 
administrator,  respectively,  of  the  estate  of 
John  M.  Kirtley,  deceased,  should  be  as- 
sessed in  the  sum  of  $6,457 ;  and  the  parties 
hdd  liable  were  ordered  to  pay  their  several 
assessments  within  thirty  days  to  the  re- 
ceiver, and  this  further  order  was  made: 
'tJpon  motion  of  the  plaintiff  and  the  cross 
petitioners  herein,  the  court  doth  hereby  ap- 
point John  R.  Holmes  receiver  herein,  and 
does  authorize  and  direct  said  John  K. 
Holmes,  as  such  receiver,  to  collect  and  re- 
ceive from  the  defendants  the  amounts  as- 
sessed against  them,  and  to  take  all  steps 
that  may  be  necessary  for  that  purpose,  in- 
cluding the  employment  of  counsel,  the  com- 
mencement of  actions  in  this  or  any  other 
court,  whenever  it  may  be  necessary  to  make 
collections,  as  well  from  the  defendants  here- 
in as  from  those  who  are  not  within  the  ju- 
risdiction of  the  court,  or  from  those  whose 
property  has  been  attached  herein.  Said 
John  R.  Holmes,  receiver,  before  entering  up- 
on his  duties  as  such  receiver,  shall  give 
bond,  conditioned  according  to  law,  in  the 
sum  of  $100,000,  and  otherwise  qualify  him- 
self by  taking  the  oath  of  office."  And  said 
receiver  was  ordered  to  pay  the  costs  of  the 
action,  the  fee  of  the  master,  and  to  bring 
the  remainder  of  the  moneys  coming  into  his 
hands  into  court  for  final  distribution. 

John  R.  Holmes,  the  said  receiver,  there- 
upon gave  bond  and  proceeded  to  execute  the 
duties  of  his  office,  and,  among  other  things, 
instituted  the  present  action  in  the  circuit 
court  of  the  United  States  for  the  district  of 
Kentucky.  In  the  bill  allegations  were  made 
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of  the  facts  above  stated  as  to  the  assessment 
by  the  order  of  the  court  of  common  pleas  of 
Ilamilton  county,  Ohio,  with  a  statement  of 
the  proceedings  leading  up  to  the  same.  The 
bill  also  contained  allegations  as  to  the 
amoimt  of  outstanding  indebtedness,  and  the 
consequent  necessity  of  assessing  each  and 
eveiy  stockholder  for  the  full  amount  of  his 
stock.  It  also  alleged  the  ownership  of  said 
120  shares  by  Joh^  M.  Kirtley  during  his 
lifetime,  his  death  and  appointment  of  his 
said  representatives,  proof  of  the  claim,  and 
refusal  of  the  administratrix  to  allow  and 
pay  the  same.  It  also  alleged  that  said 
Kirtley  was  the  owner  of  certain  real  estate 
in  the  county  of  Kenton,  city  of  Covington, 
and  state  of  Kentucky;  that  the  person^  es- 
tate of  said  Kirtley  was  insufficient  to  pay 
his  debts;  that  the  real  estate  of  said  Kirt- 
ley had  been  transferred  by  his  children, 
who  were  defendants  in  the  bill,  to  their 
mother,  Elizabeth  M.  Kirtley;  and  that  said 
transfer  was  not  for  a  valuable  considera- 
tion, and  was  fraudulent  as  against  the  cred- 
itors of  said  John  M.  Kirtley.  Also  con- 
tained other  allegations,  not  necessary  to  re- 
cite in  this  connection,  and  sought  to  subject 
said  real  estate  to  the  payment  of  the  claim 
of  said  receiver.  Issues  were  joined  by  an- 
swers filed  by  the  administratrix  and  the 
heirs  of  said  John  M.  Kirtley,  deceased.  Up- 
on the  trial  certain  stipulations  were  filed  in 
the  court,  to  wit:  "It  is  stipulated  between 
the  counsel  in  this  case:  That  an  action 
was  commenced  in  the  court  of  common  nleas 
of  Hamilton  county,  state  of  Ohio,  by  Albert 
Berger,  on  behalf  of  himself  and  other  credit- 
ors of  the  Commercial  Bank  of  Cincinnati, 
Ohio,  against  the  said  bank  and  all  of  the 
stockholders  thereof  within  the  jurisdiction 
of  said  court,  to  assess  the  additional  statu- 
tory liability  upon  said  stockholders  under 
the  Constitution  and  statutes  of  the  state  of 
Ohio.  That  John  M.  Kirtley,  a  resident  of 
the  state  of  Kentucky,  was  originally  made 
a  party  defendant  to  the  said  suit  and  served 
with  process,  and  filed  his  answer  therein. 
That  said  John  M.  Kirtley  died  on  the  23d 
day  of  February,  1896,  domiciled  in  the  state 
of  Kentucky,  and  between  that  date  and  the 
16th  day  of  June,  1896,  an  entry  was  made 
in  said  cause  suggesting  the  death  of  said 
John  M.  Kirtley,  and  substituting  the  de- 
fendant Elizabeth  M.  Kirtley,  administra- 
trix of  his  estate,  who  had  been  appointed  ad- 
ministratrix by  the  proper  court  in  Kenton 
county,  state  of  Kentucky.  That  the  said 
Elizabeth  M.  Kirtley,  administratrix,  was 
never  served  with  summons  or  other  process 
in  said  case;  but  an  advertisement  was  pub- 
lished in  a  newspaper  within  said  Hamilton 
county,  state  of  Ohio,  under  and  in  accord- 
ance with  the  statutes  of  said  state,  serving 
her,  or  purporting  to  serve  her,  by  what  is 
known  as  'constructive  process,'  and  that  was 
the  only  means  adopted  to  make  her  a  party 
defendant  to  the  suit.  And  said  Elizabeth 
M.  Kirtley,  adminstratrix,  never  appeared  in 
said  cause,  and  was  never  a  stockholder  in 
said  Commercial  Bank  in  any  capacity  oth- 
erwise than  as  the  title  to  the  stock  alleged 
to  have  been  held  by  John  M.  Kirtley  may 
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have  {MUMed  to  her  by  l&w  as  his  adminis- 
tratrix, and  thereafter,  to  wit,  on  the  6th 
day  of  July,  1896,  the  decree  in  said  cause,  a 
copy  of  which  is  attached  to  her  answer 
herein,  was  entered  on  the  journals  of  said 
court,  and  that  is  the  same  decree  that  is 
mentioned  in  the  bill  of  complaint  in  said 
cause.  It  is  hereby  stipulated  and  agreed 
between  counsel  for  the  respective  parties  to 
this  cause  to  be  a  fact  that  there  are  no  lia- 
bilities or  daims  against  the  estate  of  John 
M.  Kirtley,  deceased,  other  than  that  set 
forth  in  the  bill  herein,  and  that  there  is  no 
real  or  peisonal  property  now  belonging  to 
the  estate  of  said  decedent,  other  than  that 
described  in  said  bill." 

Upon  trial  the  court  found  in  favor  of  the 
receiver,  ordering  the  real  estate  in  question 
to  be  sold,  to  reverse  which  decree  this  ap- 
peal is  prosecuted. 

Argued  before  Lurion,  Day,  and  Severens, 
Circuit  Judges. 

Mesara.  C.  B.  Matthews  and  B.  O.  Sim- 
mons, for  appellants : 

We  have  a  case  of  a  new  and  special  lia- 
bility created  by  statute,  coupled  with  a  spe- 
cial method  of  enforcing  it.  In  such  cases 
the  statutory  manner  of  enforcement  is  ex- 
clusive, and  such  liability  cannot  be  en- 
forced in  any  other  manner. 

State  ex  rcL  Atty.  Qen,  v.  McLain,  68  Ohio 
St.  313,  50  N.  E.  907 ;  Pollard  v.  Bailey,  20 
Wall.  620,  22  L.  ed.  376;  Fourth  Nat.  Bank 
V.  Fratickiyn,  120  U.  S.  747,  30  L.  ed.  825,  7 
Sup.  Ct  Kep.  757;  Stewart  v.  Baltimore  A 
O.  li.  Go.  168  U.  S.  448,  42  L.  ed.  538,  18  Sup. 
Ct.  Rep.  105. 

If  a  stockholder  resident,  even  in  the  state 
of  Ohio,  and  within  the  jurisdiction  of  a 
court  in  which  such  a  case  is  pending,  should 
be  inadvertently  omitted  from  the  proceed- 
ings, and  a  final  judgment  finding  the  liabili- 
ty of  the  stockholders  should  be  entered,  no 
8ub<%equent  suit  could  be  brought  to  assess 
him  by  the  receiver  or  anv  creditor. 

If,  therefore,  Mr.  Kirtley  himself  was  not 
a  party  to  the  suit  at  the  time  judgment  was 
rendered,  and  if  his  representatives  were  in 
the  same  category,  and  if  these  latter  had 
never  been  parties  to  the  suit  so  that  a  judg- 
ment could  not  bind  thera  personally,  and 
there  was  no  attachment  in  the  case, —  then 
they  are  in  a  similar  situation  to  the  Ohio 
stockholders  who  have  been  inadvertently 
omitted. 

Wright  V.  McCormack,  17  Ohio  St.  86; 
Umsti'd  V.  Buskirk.  17  Ohio  St.  118;  Brown 
V.  Hitchcock,  36  Ohio  St.  667:  Wheeler  v. 
Faurot.  37  Ohio  St.  26;  Bullock  v.  Kilgour, 
39  Ohio  St.  543:  Bonewitz  v.  Van  Wert 
County  Bank,  41  Ohio  St.  78;  hfason  v.  Al- 
exander, 44  Ohio  St.  318,  7  N.  E.  435;  Bar- 
pold  V.  Stohart,  46  Ohio  St.  397,  21  N.  E. 
637;  Zieverink  v.  Kemper,  50  Ohio  St.  208, 
34  N.  E.  250;  Baltimore  d  0.  R.  Co.  v.  Smith, 
64  Ohio  St.  562,  44  N.  E.  240;  Herrick  v. 
Wnrdwell,  58  Ohio  St.  294,  50  N.  E.  903. 

The  liability  created  is  one  running  direct- 
ly from   the  stockholders  to  the  creditors, 
with  which  the  corporation  has  nothing  to 
do. 
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This  liability  can  be  enforced  only  in  the 
statutory  method  by  a  suit  in  which  the  cor- 
poration itself  and  all  of  its  stockholders  are 
parties,  and  in  which  all  of  the  creditors  are 
represented  by  the  plaintiff. 

yo  other  than  this  action,  and  no  second 
action,  can  be  maintained  upon  this  statute, 
even  in  the  state  of  Ohio,  after  the  institu- 
tion of  the  suit  contemplated  by  the  statute. 

Bullock  v.  Kilgour,  39  Ohio  St.  543;  Haiti- 
more  d  0.  R.  Co.  v.  Smith,  54  Ohio  St.  562, 
44  N.  E.  240;  Herrick  ▼.  Wardwell,  58  Ohio 
St.  294,  50  N.  E.  903. 

There  is  no  warrant  of  law  for  the  ap- 
pointment of  a  receiver  in  such  a  case  except 
to  collect  the  judgment  rendered  sgainst  the 
stockholders  in  the  original  suit. 

Zieverink  v.  Kemper,  60  Ohio  St.  208,  34 
N.  E.  250. 

As  shown  by  stipulation,  the  administra- 
trix never  held  any  stock,  and  the  finding  of 
the  court  under  the  circumstances  therefore, 
and  entering  judgment  against  her,  was  a 
void  act,  for  two  reasons :  { 1 )  Because  no 
judgment  or  finding  can  be  rendered  or  made 
without  jurisdiction  of  the  person. 

Crosa  V.  Armstrong,  44  Ohio  St.  613,  10  N. 
E.  160;  Brown,  Jurisdiction  of  Courts,  §  55; 
Dunham  v.  Dunham,  57  111,  App.  475 ;  Free- 
man V.  Alderson,  119  U.  S.  185,  30  L.  ed. 
372,  7  Sup.  Ct  Rep.  165:  Pennoyer  v.  Keff, 
96  U.  S.  714,  24  L.  ed.  565;  Wilson  v.  St. 
Louis  d  8.  F.  R.  Co.  108  Mo.  588,  18  S.  W. 
286;  DeWolf  v.  Mallett,  3  Dana,  214;  11 
Enc.  PI.  &  Pr.  p.  1108;  Hand  v.  Hanson,  154 
Mafls.  87,  12  L,  R.  A.  574,  28  N.  E.  62. 

Secondly,  if  a  nonresident  is  made  a  party 
to  a  suit,  and  dies  before  judgment,  and  his 
administrator  is  substituted,  a  revivor  can- 
not be  had  against  that  administrator  where 
he  is  an  administrator  of  a  foreign  jurisdic- 
tion, and  ca.n  only  be,  and  is  only,  served  con- 
structively. 

Lampton  V.  Nichols,  2  Cin.  Sup.  Ct.  Rep. 
55;  McOarvvy  v.  Damall,  134  HI.  367,  10  L. 
R.  A.  861,  25  N.  E.  1005 ;  Cfreer  v.  Ferguson, 
56  Ark.  324,  19  S.  W.  966;  Vaughan  v. 
Norfhup,  15  Pet.  3,  10  L.  ed.  640. 

A  foreign  administrator  takes  his  powers 
from  the  court  appointing  him  and  the  ju- 
risdiction within  which  he  is  appointed,  and 
the  limits  of  that  jurisdiction  bound  the  lim- 
its of  his  authority  and  his  capacity  to  sue 
or  be  sued. 

Dicey,  Confl.  L.  358,  359,  469 ;  Union  Mut. 
L.  Jna'i  Co.  v.  Leiris,  97  U.  S.  P82,  24  L.  ed. 
1114:  Stacy  v.  Thrasher,  0  How.  44,  12  L. 
ed.  337;  McLean  v.  Meek.  18  How.  16,  15  L. 
ed.  277;  Johnson  v.  Powers.  139  U.  S.  150, 
35  L.  ed.  112,  11  Sup.  Ct.  Rep.  525;  Late- 
reme  v.  Nelson,  143  U.  S.  215,  36  L.  ed.  130. 
12  Sup.  Ct.  Rep.  440;  Hayes  v.  Pratt,  147  U. 
S.  557,  37  L.  ed.  279,  13  Sup.  Ct.  Rep.  503; 
Lyon  V.  Park,  111  N.  Y.  350,  18  N.  E.  863; 
Greer  ▼.  Ferguson,  56  Ark.  324,  19  S.  W. 
966. 

The  suit  below  was  not  in  any  sense  a  suit 
under  the  statute,  or  authorized  by  it  It 
was  in  the  nature  of  an  independent  action, 
not  grounded  upon  any  authority  derived 
from  the  original  case,  nor  any  finding  in  the 
original  case,  because  the  judgment  granting 
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the  authority  and  those  findings  in  no  sense 
buund  the  defendants;  but  whether  grounded 
oh  the  statute  or  not,  it  is  in  the  nature  of 
an  independent  and  original  proceeding. 

rourih  Nat.  Bank  v.  Francklyn,  120  U.  S. 
758,  30  L.  eA.  829,  7  Sup.  Ct.  Rep.  757. 

Where  the  statutes  of  the  state  which  cre- 
ates a  corporation,  making  the  stockholders 
liable  for  the  corporate  debts,  provide  a  spe- 
cial remedy,  the  liability  of  a  stockholder  can 
be  enforced  in  no  other  manner  in  a  court  of 
the  United  States. 

Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S. 
747,  30  L.  ed.  825,  7  Sup.  Ct  Rep.  757;  Stexc- 
art  V.  BaUimoi-e  d  0.  R.  Go,  168  U.  S.  445, 
42  L.  ed.  537,  18  Sup.  Ct.  Rep.  105;  Fergw 
aon  V.  Sherman,  116  Cal.  169,  37  L.  R.  A. 
622,  47  Pac.  1023;  Leucke  v.  Tredway,  45 
Mo.  App.  507;  Russell  v.  Pacific  R.  Co,  113 
CaJ.  258,  34  L.  R.  A.  747,  45  Pac.  323;  May 
V.  Black,  77  Wis.  101,  46  N.  W.  949;  Chris- 
tensen  v.  IJno,  106  N.  Y.  97,  60  Am.  Rep.  429, 
12  N.  E.  648;  Tuttle  v.  National  Bank  of  the 
Republic,  101  111.  498,  34  L.  R.  A.  750,  44  N. 
E.  984;  Barrick  v.  Gifford,  47  Ohio  St.  181, 

24  N.  E,  259;  Terry  v.  Little,  101  U.  S.  216, 

25  L.  ed.  864;  Aldrich  v.  Anchor  Goal  Go.  24 
Or.  32,  32  Pac.  756;  Nimiok  v.  Mingo  Iron 
Works  Go,  25  W.  Va.  184. 

An  ordinary  receiver  is  not  empowered, 
and  cannot  be  empowered,  to  prosecute  suits 
in  a  foreign  jurisaiction. 

Booth  V.  Clark,  17  How.  338, 15  L.  ed.  170 ; 
Thomas  v.  Van  Meter,  164  111.  304,  45  N.  E. 
405;  Peale  v.  Phipps,  14  How.  372,  14  L.  ed. 
450;  Filkins  v.  Nunnemacher,  81  Wis.  91, 

61  N.  W.  79;  McGlure  v.  Campbell,  71  Wis, 
350,  37  N.  W.  343;  Failey  v.  Talbee,  65  Fed. 
892;  Rogers  v.  Riley,  80  Fed.  759;  Phenix 
Tns,  Go.  ▼.  Schultz,  25  C.  0.  A.  453,  42  U.  S. 
App.  483,  80  Fed.  337;  McViokar  v.  Jones, 
70  Fed.  764;  Kittel  v.  Angusta,  T.  d  O.  R. 
Co,  78  Fed.  865:  Parker  v.  Stoughton  Mill 
Co.  91  Wis.  174,  64  N.  W.  761. 

This  suit  could  not  be  maintained  in  the 
state  of  Kentucky,  because  the  power  under 
which  the  receiver  plaintiff  was  acting  waa 
derived  from  a  special  statute  of  the  state 
of  Ohio  prescribiniT  a  remedy  which  could  not 
be  adopted  by  a  Federal  court. 

National  Tube  Works  Go.  v.  Ballou,  146  U. 
B.  517,  30  L.  ed.  1070,  13  Sup.  Ct.  Rep.  166; 
Johnson  v.  Powers,  139  U.  S.  156,  35  L.  ed. 
112,  11  Sup.  Ct.  Rep.  525;  Nourse  v.  Ram- 
sey, 2  Bibb,  647 ;  Dicev,  Confl.  L.  358,  359, 
469:  Banick  v.  Gifford,  47  Ohio  St  180,  24 
N.  E.  259. 

Messrs.  E.  D.  Peek  and  S.  D.  Rouse,  for 
appellee : 

The  additional  liability  of  corporate  stock- 
holders may  be  enforced  in  states  other  than 
that  of  the  corporation. 

Whitman  v.  National  Bank,  176  U.  S.  569, 
44  L.  ed.  587,^0  Sup.  Ct.  Rep.  477;  Hancock 
Nau  Bank  v.  Farnurn.  176  U.  S.  640,  44  L. 
ed.  610,  20  Sup.  Ct  Rep.  506 ;  Richmond  v. 
Irons.  121  U.  S.  27,  30  L.  ed.  864,  7  Sup.  Ct 
Rep.  788;  Flash  ▼.  Conn,  109  U.  S.  371,  27 
L.  cd.  906,  3  Sup.  Ct.  Rep.  263. 

The  additional  liability  of  stockholders 
wap  not  created  in  Ohio  by  statute,  but  by 
the  Constitution  of  the  state. 
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The  liability  existing  apart  from  the  stat- 
ute would  seem  to  be  a  proper  subject  for 
recognition  and  enforcement  by  the  courts  of 
other  jurisdictions. 

Dennick  v.  Central  R.  Go.  103  U.  S.  18,  26 
L.  ed.  441 ;  Stewart  v.  Baltimore  d  0.  R.  Go. 
168  U.  S.  446,  42  L.  ed.  537,  18  Sup.  Ct  Rep. 
105. 

A  mode  of  proceeding  on  behalf  of  all  cred- 
itors against  all  stockholders  where  the  total 
liabilities  may  be  ascertained  and  all  stock- 
holders assessed  and  treated  alike  is,  in  its 
nature,  much  more  equitable  and  liable  to 
produce  better  results  than  that  which  has 
been  upheld. 

Richmond  v.  Irons,  121  U.  S.  48,  30  L.  ed. 
871,  7  Sup.  Ct  Rep.  788;  Pollard  ▼.  Bailey, 
20  Wall.  520,  22  L.  ed.  376. 

Where  equitable  rights  are  enlarged  by 
state  statutes  the  courts  of  the  United  States 
will  administer  the  necessary  equitable  reme- 
dies. 

Bardcn  ▼.  Land  d  River  Improv.  Go.  157 
U.  S.  327,  39  L.  ed.  719, 15  Sup.  Ct  Rep.  650. 

The  right  to  enforce  the  liability  in  other 
iurisdictions  has  been  sustained  in  the  fol- 
lowing cases  under  varying  circumstances: 

Auitman*s  Appeal,  98  Pa.  606;  Ouemey  v. 
Moore,  131  Mo.  650,  32  S.  W.  1132;  Latimer 
V.  Citizens*  State  Bank,  102  Iowa,  162,  7l  N. 
W.  226;  Rhodes  v.  United  States  Nat.  Bank, 
13  C.  C.  A.  612,  24  U.  S.  App.  607,  66  Fed. 
612 ;  MoVickar  v.  Jones,  70  Fed.  764 ;  Han- 
cock Nat,  Bank  v.  Ellis,  166  Mass.  414,  44 
N.  E.  349:  Aldrioh  v.  Anchor  Goal  Go.  24  Or. 
32,  32  Pac.  766. 

In  this  case  all  the  proceedings  provided 
for  by  the  statute  in  Ohio  have  been  taken, 
the  rights  of  the  creditors  as  against  the  cor- 
poration have  been  established  by  the  decree 
in  the  Berger  Case,  and  the  appellants,  as 
stockholders  in  that  corporation,  are,  to  that 
extent,  bound  by  that  decree. 

Hancock  Nal.  Ba/nk  v.  Farwum,  176  U.  S. 
043,  44  L.  ed.  621.  20  Sup.  Ct.  Rep.  506. 

The  object  of  the  statutes  of  Ohio  is  to  fix 
the  liability  of  all  the  stockholders  in  such 
cases,  and  to  compel  all  of  them  to  contrib- 
ute alike  to  the  payment  of  liabilities. 

When  an  action  is  brought  against  stock- 
holders all  who  are  within  the  reach  of  the 
process  of  the  court  should  be  brought  in  and 
judgment  taken  asrainst  them,  and  all  the 
others  should  be  named  as  parties  defendant, 
and  the  corporation  should  also  be  made  a 
defendant. 

After  judgment  has  been  rendered  in  such 
case  the  question  immediately  arises,  How 
shall  it  be  collected?  and  it  is  the  law  in 
Ohio,  both  as  matter  of  statute  (Rev.  Stat.  § 
5587),  and  in  accordance  with  the  general 
practice  in  courts  of  equity,  that  a  receiver 
should  be  appointed  for  that  purpose. 

ZAeverink  v.  Kemper,  60  Ohio  St.  208,  84 
N.  E.  250. 

It  is  equally  the  practice  of  the  courts  of 
equity  to  appoint  a  receiver  to  collect  funds, 
so  far  as  it  can  be  done,  from  those  who  are 
not  within  the  jurisdiction  as  from  those 
who  are  within  it,  wherever  it  is  necessary  to 
collect  from  a  stated  number  of  persons  who 
are  liable  to  contribute  to  a  common  fund. 
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Hoyt  V.  Thompson,  5  N.  Y.  320;  Taylor  ▼. 
Columbian  Ina.  Co.  14  Allen,  353;  High,  Re- 
ceivers, §§  44-48. 

A  receiver  may  sue  in  another  state. 

Merchants'  Nat.  Rank  v.  McLeod,  38  Ohio 
St.  186;  Hale  v.  Hardon,  37  C.  C.  A.  240,  96 
Fed.  747;  Davis  v.  Gray,  16  Wall.  203,  21  L. 
ed.  447 ;  Rclfe  v.  Rundle,  103  U.  S.  222,  sub 
nam.  Life  Asso.  of  America  v.  Rundle,  26  L. 
ed.  337;  Parsons  v.  Ch(urter  Oak  L.  Ins.  Co. 
31  Fed.  307;  Hanson  v.  Davison,  73  Minn. 
454,  70  N.  W.  266;  Allen  v.  Walsh,  25  Minn. 
643. 

Day,  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

The  principal  question  in  the  case  is  as  to 
the  right  to  enforce  the  so-called  "stockhold- 
ers' liability'*  arising  under  the  Constitution 
and  laws  of  the  state  of  Ohio  in  a  court  of 
the  United  States  in  a  state  other  than  the 
one  in  which  the  liability  arose.  The  stock- 
holders' liability  in  the  state  of  Ohio  is  cre- 
ated primarily  by  the  Constitution  of  the 
state.  Article  13,  S  3,  of  the  Constitution  of 
Ohio  provides:  "Dues  from  corporations 
shall  be  secured,  by  sueh  individual  liabil- 
\ty  of  the  stockholders,  and  other  means,  as 
mav  be  prescribed  by  law;  but,  in  all  cases, 
each  stockholder  shall  be  liable  over  and 
above  the  stock  by  him  or  her  owned,  and 
any  amount  unpaid  thereon,  to  a  further 
sum,  at  least  equal  in  amount  to  such  stock." 

For  the  purpose  of  giving  effect  to  this 
constitutional  provision  the  legislature  of 
Ohio  has  passed  certain  statutes.  Ohio  Rev. 
Stat.  §  3258,  provides:  "The  stockholders 
of  a  corporation  which  may  be  hereafter 
formed,  and  such  stockholders  as  are  now 
liable  under  former  statutes,  shall  be  deemed 
and  held  liable,  in  addition  to  their  stock,  in 
an  amount  equal  to  the  stock  by  them  sub- 
scribed, or  otherwise  acquired,  to  the  credi- 
tors of  the  corporation,  to  secure  the  pay- 
ment of  the  debts  and  liabilities  of  the  cor- 
poration." 

Section  3259  provides :  "The  term  'stodc- 
holders'  as  used  in  the  preceding  section 
shall  apply,  not  only  to  sudh  persons  as  ap- 
pear by  the  books  of  the  corporation  to  be 
such,  but  to  any  equitable  owner  of  stock, 
although  the  stock  appears  on  the  books  in 
the  name  of  another." 

As  to  the  manner  of  enforcing  such  liabil- 
ity, it  is  provided  in  §  3260  [Bates's  Anno. 
Stat  (Ohio)]:  "A  stockholder  or  creditor 
may  enforce  such  liability  by  action  jointly 
against  all  the  holders  or  owners  of  stock, 
which  action  shall  be  for  the  benefit  of  all 
the  creditors  of  the  corporation,  and  against 
all  persons  liable  as  stockholders;  and  in 
such  action  there  shall  be  found  and  deter- 
mined the  amount  payable  by  each  person  li- 
able as  stockholder  on  all  the  indebtedness  of 
the  corporation,  in  which  adjudication  no 
costs  shall  be  taxed  to  nor  collected  of  any 
stockholder  to  an  amount  which  together 
with  the  amount  to  be  paid  on  said  indebted- 
ness, will  exceed  the  amount  of  the  stock  on 
which  he  is  liable,  provided,  that  in  any 
such  action  the  plaintiff  may  file  in  the  court 
a  sworn  statement  that  a  stockholder  or 
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stockholders  or  the  legal  representatives  of  a 
deceased  stockholder  have  not  been  sum- 
moned, giving  their  residence  if  known,  and 
that  it  is  impracticable  to  secure  service  of 
summons  upon  such  stockholders  or  such 
legal  representatives  of  a  stockholder,  and 
remitting  from  the  claims  of  the  plaintiff  or 
of  other  creditors  consenting,  so  much  as 
may  be  found  payable  by  such  stockholders 
not  served  with  summons,  except  those  who 
may  be  int^olvent  or  nonresident  of  the  state, 
and  judgment  shall  be  rendered  against  the 
stockh'.ilders  who  have  been  served  with  sum- 
mons, for  the  pro  rata  amount  for  which 
they  would  be  liable  if  all  solvent  stockhold- 
ers resident  of  the  state  were  served  with 
summons;  and  when  a  creditor  has  prose- 
cuted against  a  corporation  an  action  of  [at] 
law  begun  before  any  action  to  enforce  the 
stockholders'  liability,  and  has  recovered 
final  judgment  only  after  such  an  action  to 
enforce  the  stockholders'  liability  has  been 
prosecuted  to  a  final  decree  in  the  court  in 
which  the  action  was  commenced,  such  judg- 
ment creditor  may  bring  a  like  action 
sgainst  the  stockholders  of  the  corporation 
to  enforce  such  judgment  at  any  time  within 
four  years  after  the  recovery  of  his  said 
judgment,  but  the  stockholders  shall  not  be 
liable  for  any  amount  in  excess  of  that  pro- 
vided in  section  thirty-two  hundred  and  fifty- 
eight." 

Before  the  passage  of  S  3260  the  supreme 
court  of  Ohio,  passing  upon  the  Constitution 
and  a  statute  enacted  in  practically  Uie 
terms  of  the  Constitution,  without  providing 
the  method  of  enforcing  the  liability  more 
specifically,  held  that  the  stockholders'  lia- 
bility created  by  the  Constitution  and  laws 
of  Ohio  is  not  a  primary  resource  or  fund  for 
the  payment  of  the  debts  of  the  corporation, 
but  is  collateral  and  conditional  to  the  prin- 
cipal obligation  which  rests  on  the  corpora- 
tion, and  is  to  be  resorted  to  by  the  credi- 
tors only  in  case  of  the  insolvency  of  the  cor- 
poration, or  where  payment  cannot  be  en- 
forced against  it  by  ordinary  process;  that 
an  action  to  enforce  such  liability  must  be 
brought  for  the  benefit  of  all  the  creditors 
against  all  the  stockholders;  that  no  credi- 
tor can  acquire  priority  by  undertaking  to 
institute  a  separate  suit  for  his  own  benefit: 
that  the  provision  inured  to  the  benefit  of 
all  the  creditors,  and  the  remedy  must  be 
souGrht  for  the  common  benefit  of  all.  Writjht 
V.  McCormack,  17  Ohio  St  87:  Vmsted  v. 
Buskirk,  17  Ohio  St.  114.  The  right  of  ac- 
tion arising  under  the  Constitution  of  the 
state  of  Ohio  and  the  statutes  passed  in  pur- 
suance thereof,  while  it  may  be  regarded  in 
some  sense  as  a  statutory  action,  does  not 
wholly  arise  therefrom,  but  rather  from  the 
constitutional  provision  for  the  benefit  of 
creditors  of  corporations,  declaring  that 
stockholders  shall  be  liable,  at  least,  in  an 
amount  equal  to  the  stock:  held  by  them. 
This  right  created  by  the  Constitution  oould 
be  enforced  in  the  absence  of  a  statute.  It 
is  a  right  arising  from  the  contract  which 
every  stockholder  makes,  upon  becoming 
such,  with  the  creditors  of  the  corporation. 
Under  such  a  Constitution,  and  laws  passed 
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'  in  pursuance  thereof,  creditors  have  a  right 
to  look  not  only  to  the  liability  of  the  cor- 
poration, but  to  the  personal  liability  of  the 
-stockholders,  which  is  incurred,  no  less  than 
the  corporate  obligation,  whenever  any  debt 
is  created.  It  is  in  fact  a  liability  upon 
■contract.  This  was  distinctly  ruled  in 
Broton  v.  Hitchcock,  36  Ohio  St.  667.  The 
Supreme  Court  of  the  United  States  has 
taken  the  same  view  of  the  nature  of  the  lia- 
bility under  such  Constitutions  and  statutes. 
Whitman  v.  National  Bwrik,  176  U.  S.  659, 
44  I>.  ed.  587,  20  Sup.  Ct  Rep.  477,— a  case 
arising  under  the  Constitution  of  Kansas, 
providing  that  "dues  from  corporations  shall 
"be  secured  by  individual  liability  of  the 
stockholders  to  an  additional  amount  equal 
to  the  stock  owned  by  each  stockholder,  and 
such  other  means  as  shall  be  provided  by 
law." 

Under  the  statutes  passed  in  Kansas  a 
Tight  of  action  is  given  in  favor  of  any  credi- 
tor against  a  stockholder,  and  not  by  one 
<»mmon  action  by  all  creditors  against  all 
stockholders,  as  is  the  case  in  Ohio.  Nev- 
■ertheless  the  nature  of  the  liability  is  the 
«ame  as  under  the  Ohio  Constitution  and 
laws,  and  is  no  less  contractual  in  its  nature. 
Such  is  also  the  holding  of  the  Supreme 
-Court  in  Flash  v.  Conn,  109  U.  S.  371,  27  L. 
-ed.  966,  3  Sup.  Ct.  Kep.  263 ;  of  the  court  of 
appeals  in  New  York  in  the  case  of  Hotoarth 
-y.  Angle,  102  N.  Y.  179,  47  L.  R.  A.  725,  56 
N.  E.  489,  and  of  the  supreme  court  of  Mas- 
«achusetts  in  the  late  case  of  Hotoarih  v. 
Lombard,  175  Mass.  570,  49  L.  R.  A.  301,  56 
N.  K.  888.  In  Hawthorne  v.  Calef,  2  Wall. 
10,  17  L.  ed.  776,  it  was  decided  that  the  ob- 
ligation was  contractual  in  the  sense  that  it 
is  of  constitutional  right,  and  no  subsequent 
statute  can  impair  the  obligation  of  the  con- 
tract. Numerous  well-considered  cases  to 
the  same  effect  are  collected  in  the  opinion 
of  Justice  Knowlton  in  Hotcarth  v.  Lombard, 

175  Mass.  570,  49  L.  R.  A.  301,  56  N.  E.  888. 
When  the  obligation  is  created  by  an  Ohio 
corporation,  a  creditor  has  the  right  to  rely 
upon  the  obligation  imposed  by  the  Consti- 
tution and  laws  of  the  state  upon  stockhold- 
■ers  to  answer  to  him  in  the  event  of  a  fail- 
ure of  the  corporation,  by  reason  of  its  in- 
-solvency,  to  meet  its  obligations,  to  an 
amount  equal  to  the  capital  stock  of  the  cor- 
poration outstanding.  A  stockholder,  in 
like  manner,  must  be  held  to  have  taken  his 
stock  in  view  of  the  obligation  attaching 
thereto  to  answer  to  the  creditors  in  an 
amount  equal  to  his  stock.  Such  being  the 
nature  of  the  liability,  it  is  well  settled  that 
such  obligation  will  be  enforced,  wherever 
practicable,  in  a  Federal  court  of  competent 
jurisdiction.  Dennick  v.  Central  R.  Co.  103 
TJ.  S.  11,  26  L.  ed.  439;  Huntington  v.  At- 
trill  146  U.  S.  657,  30  L.  ed.  1123,  13  Sup. 
Ct.  Rep.  224;   Whitman  v.  National  Bank, 

176  U.  S.  559,  44  L.  ed.  587,  20  Sup.  Ct.  Rep. 
477.  The  objection  usually  made  to  the  en- 
iorcement  of  such  obligations  beyond  the 
limits  of  the  state  creating  them  is  either 
that  the  statutes  are  penal  in  their  nature,  or 
that  an  attempt  to  enforce  them  upon  prin- 
ciples of  comity  in  other  states  would  be  to 
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hold  a  citizen  of  the  foreign  jurisdiction  to  a 
greater  obligation  and  impose  upon  him 
greater  burdens  than  those  which  rest  upon 
citizens  of  the  state  creating  the  liability. 
We  have  already  undertaken  to  show  that 
the  obligation  is  contractual,  and  not  penal, 
in  its  nature.  Is  the  remedy  afforded  in  the 
courts  of  Ohio  of  such  a  peculiarly  local  na- 
ture that  it  would  be  inequitable  to  under- 
take to  enforce  it  in  another  jurisdiction? 
Will  such  enforcement  work  a  hardship  and 
inflict  an  additional  burden  upon  foreign 
stockholders?  It  may  be  admitted  that,  if 
such  will  be  the  effect  of  undertaking  to  en- 
force the  liability,  a  court  of  another  juris- 
diction will  withhold  relief.  Fourth  Nat. 
Bank  v.  Fra/ncklyn,  120  U.  8.  747,  30  L.  ed. 
825,  7  Sup.  Ct.  Rep.  757.  In  that  case  Mr. 
Justice  Gray,  delivering  the  opinion  of  the 
court,  said :  "In  all  the  diversity  of  opinion 
in  the  courts  of  the  different  states  upon  the 
question  how  far  a  liability  imposed  upon 
stockholders  in  a  corporation  by  the  law  of 
the  state  which  creates  it  can  be  pursued  in 
a  court  held  beyond  the  limits  of  that  state, 
no  case  has  been  found  in  which  such  a  lia- 
bility has  been  enforced  by  any  court  with- 
out a  compliance  with  the  conditions  appli- 
cable to  it  under  the  legislative  acts  and  ju- 
dicial decisions  of  the  state  which  creates  the 
corporation  and  imposes  the  liability.  To 
hold  that  it  could  be  enforced  without  such 
compliance  would  be  to  subject  stockholders 
resriding  out  of  the  state  to  a  greater  burden 
than  domestic  stockholders." 

In  this  case  it  must  be  borne  in  mind  that 
no  attempt  is  being  made  to  enforce  the  lia- 
bility in  the  state  of  Kentucky  in  a  different 
or  other  manner  than  is  being  done  in  the 
original  decree  against  stockholders  resident 
of  the  state^of  Ohio.  No  attempt  is  being 
made  to  enforce  the  liability  on  a  different 
principle  of  assessment  than  was  adopted  in 
the  original  case.  In  §  3260  of  the  Revised 
Statutes  of  Ohio  an  action  is  provided  which 
is  to  be  brought  within  the  state  for  the  ben- 
efit of  all  creditors  and  against  all  stock- 
holders, and  in  that  action  it  is  expressly 
provided  that  the  amount  shall  be  found  and 
determined  payable  by  each  person  liable  as 
a  stockholder  on  account  of  all  the  indebted- 
ness of  the  corporation.  It  is  true  that  this 
section  contains  a  provision  that  an  assess- 
ment may  be  made  upon  the  basis  of  the  lia- 
bility of  all  solvent  stockholders  resident  of 
the  state  in  the  same  manner  as  though  all 
such  stockholders  had  been  served  with  sum- 
mons. Of  course,  the  Ohio  courts  have  the 
power  to  enforce  the  assessment  only  upon 
such  stockholders  as  are  brought  within 
their  jurisdiction.  It  would  be  futile  to  un- 
dertake to  collect  an  assessment  upon  those 
beyond  the  jurisdiction.  They  therefore  en- 
force the  contractual  obligation  of  the  stock- 
holders to  the  extent  which  is  practicable, 
having  in  view  the  liability  of  those  within 
the  jurisdiction  of  the  court.  The  Ohio  stat- 
ute has  not,  however,  undertaken  to  absolve 
other  stockholders  from  their  contractual 
obligation.  That  still  exists.  It  is  a  right 
of  the  creditor.  In  consideration  of  the  lia- 
bility of  the  stockholder,  foreign  as  well  as 
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domestic,  credit  was  extended  to  the  corpora, 
tion.  Upon  every  principle  of  equity  and 
justice  this  liability  should  be  enforced,  if  it 
can  be  without  violating  the  principles  of 
law,  or  unjustly  discriminating  against  citi- 
zens of  another  jurisdiction. 

In  the  present  case  we  are  not  required  to 
determine  Ifow  far  the  findings  of  the  Ohio 
court  as  to  the  insolvency  of  the  corporation, 
the  extent  of  its  indebtedness,  and  the 
amount  of  the  assessment  are  binding  upon 
foreign  stockholders.  This  subject  has  been 
a  good  deal  discussed  in  some  of  the  cases, 
but  in  the  present  case  the  decree  rests  not 
only  upon  the  findings  of  the  Ohio  court  as 
to  the  matters  stated,  but  it  is  alleged  and 
proved  that  the  corporation  was  insolvent; 
that  an  assessment  was  required  upon  each 
and  all  of  the  stockholders  in  an  amount 
equal  to  the  stock  held  by  them,  and  the  de- 
cree was  rendered  upon  proof  independent  of 
the  proceedings  in  the  Ohio  court.  The  case 
actually  under  consideration  comes  to  this: 
Can  the  contractual  liability  of  a  stockholder 
in  an  Ohio  corporation,  domiciled  in  a  foreign 
jurisdiction,  be  enforced,  where  the  proofs 
show  an  assessment  in  the  state  of  the  crea- 
tion of  the  corporation  upon  domestic  stock- 
holders to  the  full  amount  of  the  stockhold- 
ers' liability,  and  the  testimony  discloses  the 
insolvency  of  the  corporation  and  indebted- 
ness in  excess  of  the  stockholders*  liability, 
and  an  assessment  is  sought  of  exactly  the 
same  character  as  was  enforced  in  the  origi- 
nal case?  We  think,  in  the  light  of  princi- 
ple and  authority,  this  question  must  be  an- 
swered in  the  affirmative.  We  find  the  obli- 
gation to  be  one  arising  upon  contract,  and 
its  enforcement  upon  principles  of  comity, 
at  least,  in  cases  like  the  one  under  consid- 
eration, to  work  no  injustice  upon  citizens 
of  a  foreign  jurisdiction. 

2.  A  further  que«5tion  made  in  the  case  is : 
Can  the  receiver  bring  the  action?  We 
think  the  order  is  broad  enough,  assuming 
that  the  court  had  power  to  make  it,  to  jus- 
tify the  proppcution  of  suits  in  another  ju- 
risdiction. ITiis  seemR  to  have  been  one  of 
the  purposes  for  which  the  receiver  was  ap- 
pointed, and  it  would  be  a  very  narrow  con- 
struction to  hold  that  he  was  appointed  only 
to  collect  the  judgments  rendered  in  the  Ohio 
court.  As  the  Ohio  statute  stood  at  the  time 
the  present  cause  of  action  accrued,  and  un- 
til the  act  of  1900  amending  §  32(>0and  pass- 
ing certain  supplementjiry  sections,  no  spe- 
cific authority  is  found  in  the  Ohio  statute 
for  the  appointment  of  a  receiver  for  the  ex- 
press purpose  of  bringing  an  action  of  this 
character.  Nevertheless  we  think  such  au- 
thority existed.  In  the  case  of  Zieverink  v. 
Kemper,  50  Ohio  St.  208,  34  N.  E.  250,  it 
was  held  that  a  receiver  may,  by  authority 
of  the  court  appointing  him,  prosecute  ac- 
tions in  his  own. name,  as  such  receiver,  to 
enforce  payment  of  judgments  rendered  for 
such  statuix)ry  liability.  In  speaking  of  the 
right  to  appoint  a  receiver  in  such  cases. 
Judge  Burket,  delivering  the  opinion,  says: 
"We  think  there  is  abundant  authority  in 
the  statutes  for  the  appointment  of  a  re- 
ceiver in  an  action  to  collect  the  statutory 
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liability  of  stockholders,  and  that  such  is  the 
usual  and  better  practice.  But  the  judg- 
ment against  the  several  stockholders  must 
be  rendered  in  the  original  action  brought  by 
a  creditor  or  ttodcholder  as  provided  in  ^ 
3260,  Rev.  Stat  Such  an  action  is  equit- 
able in  its  nature,  and  the  statutory  liability 
of  the  stockholders  is  a  tniat  fund  inuring  to- 
the  eqatA  benefit  of  all  the  creditors  of  the 
corporation;  and  this  fund  is  made  up  from 
ditferent  amounts  of  money,  to  be  collected 
from  many  different  stockholders,  and  to  be 
distributed  among  many  creditors,  and  no* 
one  creditor  is  more  interested  in  the  collec- 
tion than  another.  As  no  preference  can  be 
obtained  by  diligence,  no  one  would  be  spe- 
cially interested  in  prosecuting  suits  for  the 
equal  benefit  of  himself  and  others;  and  in 
such  cases  it  is  the  usages  of  equity  to  ap- 
point a  receiver  to  collect  and  distribute  the 
fund,  under  the  order  of  the  court,  for  the 
equal  benefit  of  all  the  creditors.  The  fact 
that  the  right  of  action  it  given  by  statute 
makes  it  none  the  less  an  equitable  action, 
and  being  an  equitable  action  in  its  nature, 
requiring  the  service  of  a  receiver,  it  is  one 
of  those  in  which  receivers  have  heretofore 
been  appointed  by  the  usages  of  equity,  a» 
provided  in  S  5587  of  the  Revised  Statutes. 
This  case  also  comes  within  the  letter  as  well 
as  spirit  of  the  3d  subdivision  of  said  S  5587,. 
which  provides  that  a  receiver  may  be  ap- 
pointed 'after  judgment  to  carry  the  judg- 
ment into  effect.' " 

It  is  true  that  in  the  case  just  quoted  it  ie 
said  that  the  judgment  against  the  stock- 
holders must  be  rendered  in  the  original  ac- 
tion. Nevertheless,  the  right  being  of  an 
equitable  nature,  and  prosecuted  for  the  ben- 
efit of  all  the  creditors,  it  is  recognized  that 
a  receiver  may  be  appointed  if  the  case  be 
one  where  receivers  are  appointed  by  the  us- 
ages of  equity,  as  is  specifically  provided  by 
§  5587  of  the  Ohio  Revised  Statutes.  The 
action  being  for  the  benefit  of  all  the  credi- 
tors, and  having  been  instituted  upon  that 
theory  in  the  Ohio  court,  which  is  to  ascer- 
tain the  amount  to  he  assessed  against  stock- 
holders, and  the  creditors  entitled  to  the  ben- 
efit thereof,  we  think  it  is  in  harmony  with 
the  usages  of  equity  to  appoint  a  receiver 
who  shall,  under  the  direction  of  the  court, 
bring  an  action  in  order  to  bring  into  the 
fund  sums  aris-ing  from  the  liability  of 
stockholders  beyond  the  jurisdiction  of  the 
court.  The  cause  of  action  exists  in  favor  of 
all  creditors.  It  may  be  impracticable  to 
unite  all  in  the  bringing  of  the  action.  A 
court  of  equity,  in  the  exercise  of  its  power 
to  appoint  a  receiver,  may  well  appoint  one 
for  the  purpose  of  reaching  such  outstand- 
ing liabilities.  The  right  of  such  a  receiver 
appointed  in  another  jurisdiction  to  main- 
tain an  action  has  been  recognized  in  many 
well-considered  cases. 

A  receiver's  right  to  sue  is  recognized  upon 
principles  of  comity,  where  no  injustice 
would  be  done  to  the  citizens  of  the  local 
jurisdiction,  or  his  recognition  conflict  with 
public  policy.  Howartk  v.  Angle,  162  N.  Y. 
179,  47  L.  R.  A.  725.  56  N.  E.  489:  Howarth 
V.  Lombard,  175  Mass.  570,  49  L.  R.  A.  301, 
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56  N.  E.  888;  Howarih  y.  Elltcanger,  86  Fed. 
54;  and  Hale  v.  Hardon,  37  C.  C.  A.  240,  95 
Fed.  747. 

3.  As  to  the  objection  to  the  maimer  of 
action  in  this  case,  which  undertakes  by  a 
bill  in  ecjiiitj  to  subject  the  lands  of  which 
Kirtley  was  seised  at  the  time  of  his  death 
to  the  payment  of  this  daim,  we  think  the 
bill  can  be  maintained  under  §§  2087,  2089, 
Ky.  Stat.,  cited  in  the  opinion  of  Judge  Barr 
in  passing  upon  the  demurrer  in  the  court 
below.  These  sections  seem  ample  to  per- 
mit a  creditor  to  follow  the  lands  of  a  de- 
cedent in  the  hands  of  the  heirs,  or  when 
conveyed  to  others  than  bona  fide  purchasers 
for  value.  The  circuit  court  found  (and  we 
think  the  testimony  fully  warranted  the  con- 
clusion) that  the  conveyance  to  Mrs.  Kirt- 
ley  was  not  upon  a  valuable  consideration, 
and  worked  a  constructive  fraud  upon  the 
creditors  of  the  decedent.  Furthermore,  we 
think  a  bill  of  this  character  may  be  main- 
tained in  the  courts  of  the  United  States  to 
subject  this  interest  of  the  decedent  to  the 
payment  of  debts,  in  view  of  the  stipulation 
in  the  record  that  there  are  no  liabilities  or 
claims  against  the  estate  of  John  M.  Kirt- 
ley,  deceased,  other  than  that  set  forth  in  the 
bill  herein,  and  that  there  is  no  real  or  per- 
sonal property  now  belonging  to  the  estate  of 
said  decedent  other  than  that  described  in 
said  bill.  In  such  a  case,  we  think  there  is 
no  interference  with  the  administration  of 
the  probate  law  of  Kentucky  in  obtaining 
this  asset  and  subjecting  it  to  the  only  out- 
standing liability.  Kennedy  y.  Orestoell, 
101  U.  S.  041,  25  L.  ed.  1075. 

The  record  discloses,  however,  that  the 
court  ordered  the  premises  to  be  sold  free  of 
any  dower  interest  of  Elizabet:h  M.  Kirtley. 
Assuming  that  the  land  still  belongs  to  the 
estate  of  John  M,  Kirtley  for  the  purpose  of 
subjecting  it  to  his  debts,  we  are  not  aware 
of  any  principle  which  will  permit  Mrs.  Kirt- 
ley to  be  deprived  of  such  rights  of  dower  or 
homestead  as  are  given  to  her  by  the  laws 
of  Kentucky.  The  decree  in  that  respect 
seems  to  be  erroneous. 

So  far  as  it  undertakes  to  subject  the 
premises  to  sale  free  from  dower,  the  decree 
of  the  court  below  will  be  modified.  In  other 
respects  it  will  he  affirmed^  and  the  cause 
remanded  to  the  court  below  for  further  pro- 
ceedings in  accordance  herewith. 


Aaron  SIMON,  Plff,  in  Err., 

V. 

GOODYEAR  METALLIC  RUBBER  SHOE 
COMPANY. 

(44  C.  C.  A.  612.  106  Fed.  678.) 

!•     The  meanlnir  of  a  ntntement  by  one 
•ecklnft'  a  contract  for  a  larye  amount 


of  rubber  Maste.  that  a  rival  buyer  would 
be  entirely  out  of  business  and  that  the  price 
would  be  lower,  is  for  the  Jury  where  the 
rival  was  a  combination  of  several  mann- 
facturcrs  operating  their  plants  under  leases, 
and  the  one  making  the  representation  knew 
that  the  combination  intended  to  dissolve, 
leaving  the  elements  to  continue  business  in- 
dependently, the  effect  of  which  would  in- 
crease competition  for  the  waste,  and  en- 
hance  the   price. 

2.  One  -who,  after  full  Icnowledve  of 
the  fraud  and  deceit  by  which  he  has 
been  Induced  to  make  a  contract  of  sale, 
goes  forward  and  executes  it,  notwithstand- 
ing the  fraud,  canuot  recover  for  the  losses 
caused  by  the  deceit,  even  to  the  extent 
of  the  damage  sustained  by  partial  perform- 
ance before  full  knowledge  of  the  deceit. 

3.  Representations  made  for  the  pur- 
pose of  procuring  a  contract,  with  the 
intent  that  they  shall  be  acted  on,  with- 
out knowledge  whether  they  are  true  or  not, 
are  within  the  rule  that  a  contract  procured 
by  false  representations  may  be  disaffirmed. 

4.  Full  kuowledire  of  a  fraud  by  which 
a  contract  -was  procured,  which  requires 
the  defrauded  party  to  elect  whether  he  will 
perform  or  rescind  the  contract,  does  not 
include  knowledge  of  all  the  evidence  tending 
to  prove  the  fraud;  knowledge  of  the  ma- 
terial facts  which  go  to  make  up  the  fraud 
Is  sufficient. 

(December  4,  1900.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michi- 
gan to  review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages 
for  fraud  in  the  procurement  of  a  contract. 
Affirmed. 

Statement  by  Lnrton,  Circuit  Judge : 
This  was  an  action  for  fraud  and  deceit 
in  the  procurement  of  a  contract  for  the  sale 
of  250  tons  of  rubber  waste,  and  for  the  re- 
covery of  the  damages  sustained  by  the  plain- 
tiff, Aaron  Simon,  in  the  execution  of  the 
contract.  Upon  the  conclusion  of  the  plain- 
tiff's evidence,  the  court  directed  a  verdict 
for  the  defendant.  This  instruction,  as  we 
learn  from  the  charge  itself,  was  based  upon 
two  grounds:  First,  that  the  representa- 
tions which  induced  the  contract  were  either 
promissory  in  character  or  true  in  fact;  sec- 
ond, that  the  contract  was  still  largely  exec- 
utory when  the  plaintiff  acquired  full  knowl- 
edge of  the  alleged  false  and  deceitful  repre- 
sentations made  to  induce  the  sale,  and  with 
such  knowledge  proceeded  to  execute  it  ac- 
cording to  its  terms,  and  thereby  waived  the 
fraud  and  deceit  for  which  he  now  sues. 

The  evidence  shows  that  the  plaintiff  had 
for  many  years  been  engaged  in  the  business 
of  buying  old  rubber  boots  and  shoes,  and 
selling  same  to  manufacturers  engaged  in  the 
business  of  reclaiming  the  rubber.  For  sev- 
eral years  prior  to  1896  the  principal  con- 
sumer of  such  rubber  waste  had  been  a  com- 


Note. — For  authorities  on  expression  of  opin- 
ion as  fraud,  see  note  to  Hedin  v.  Minneapolis 
Medical  &  Surgical  Inst.  (Minn.)  35  L.  R.  A. 
417,  as  well  as  the  note  in  37  L.  R.  A.  593, 
on  page  604.  See  also  the  later  case  of  Stack- 
pole  V.  Hancock  (Fia.)  45  L..  R.  A.  814,  and 
/ootso'te. 
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The  question  of  the  right  to  rely  upon  rep- 
resentations made  to  effect  contract  as  a  basis 
for  a  charge  of  fraud  Is  discussed  In  a  note 
in  this  series  to  the  case  of  Fargo  Gaslight  4 
Coke  Co.  V.  Fargo  Gas  &  Electric  Co.  (N.  D.> 
87  L.  R.  A.  503. 
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pany  known  as  the  Rubber  Reclaiming  Com- 
pany of  New  York.  This  company  had  a 
New  Jersey  charter,  under  which  five  subor- 
dinate corporations  were  sheltered,  the  fac- 
tories of  each  being  leased  to  and  operated  by 
the  dominating  corporation.  In  1894  the 
United  States  Rubber  Company,  another 
combination  of  rubber  manufactui-ing  corpo- 
rations, engaged  also  in  the  business  of  re- 
claiming rubber  waste,  and  became  a  large 
competitor  for  such  waste  in  the  market. 
Beside  these  two  great  customers,  there  were 
several  small  factories  engaged  in  buying 
and  reclaiming,  but  their  competition  was  of 
little  or  no  importance,  as  their  capacity  was 
small.  In  this  condition  of  things,  one  Wil- 
liam J.  RodenbiMh.  the  buyer  for  all  of  the 
factories  controlled  by  the  United  States 
Rubber  Company,  approached  the  plaintiff 
and  urged  him'  to  take  a  contract  to  sell  for 
the  use  of  the  Goodyear  Metallic  Rubber 
Company,  one  of  the  allied  corporations  oper- 
ating under  the  United  States  Rubber  Com- 
pany, several  hundred  tons  of  old  rubber 
shoes  and  boots,  deliverable  in  monthly  in- 
stalments. The  plaintiff's  evidence  tended 
to  show  that  Simon  was  reluctant  to  make 
so  large  a  contract,  inasmuch  as  he  carried 
no  stock,  and  would  be  obliged  to  send  out 
agejits  and  buy  from  collectors  in  order  to 
comply  with  its  terms.  This  reluctance  was 
made  known  to  Rodenbach.  To  overcome 
this  and  induce  plaintiff  to  contract  as  de- 
sired, the  plaintiff  testified  as  follows :  "He 
told  me  he  wants  to  ^ive  us  a  chance  to  make 
a  few  dollars  this  time,  and  there  would  be 
a  good  chance  to  make  a  dollar  this  time,  be- 
cause rubbeis  are  going  to  be  cheaper.  He 
says:  'The  spring  is  coming  pretty  near, 
and  the  Rubber  Reclaiming  Company  is  en- 
tirely out  of  business.'  It  means  our  beet 
customer  is  gone.  And  he  wants  me  to  enter 
into  a  large  contract  for  four  or  five  hundred 
tons  for  future  delivery  at  a  fixed  price.  He 
told  me  that  the  Rubber  Reclaiming  Com- 
pany >vas  entirely  out  of  business,  and  that 
the  Goodyear  Metallic  Rubber  Shoe  Com- 
pany, or  the  company  Mr.  Rodenbach  repre- 
sented at  the  time,  would  be  the  only  con- 
sumers of  rubber.  He  told  me  at  the  office 
that,  if  we  would  buy  any  more  lots  of  rub- 
bers, he  has  got  to  buy  them  at  a  less  price 
than  he  paid  us,  and  then,  if  he  bought  in 
the  city,  he  would  not  pay  as  much  as  he 
paid  us.  I  asked  him  about  the  competition 
in  Cleveland  and  Buffalo,  and  he  said  he 
would  avoid  the  competition  of  Cleveland 
and  Buffalo.  He  said:  'I  did  not  come  to 
rob  you  of  your  money.'  He  said  the  mar- 
ket would  be  a  good  deal  lower,  because  no- 
body would  be  in  the  market  for  rubbers; 
there  would  not  be  any  competition  at  all 
any  more ;  they  would  be  t^e  only  consumers. 

"Q.  How  many  times,  in  the  course  of  the 
hour  or  hour  and  a  half  he  was  there  in  your 
ofiice,  did  he  tell  you  that  the  Rubber  Re- 
claiming Company  was  entirely  out  of  busi- 
ness? 

A.  He  told  me  that  three  times,  anyway, 
in  dilieient  ways.  He  wanted  to  make  a 
contract  for  either  four  or  five  hundred  tons. 
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Q.  Did  he  say  Uie  Rubber  Reclaiming 
Conpany  was  then  out  of  the  business? 

A.  lie  said  they  were  entirely  out  of  the 
business.  Those  were  the  words  he  used. 
And  we  would  be  the  only  consumers  of  the 
article,  he  said,  except  there  might  be  &  few 
small  orders,  but  we  would  be  the  main  con- 
siunei's. 

Q.  What  others  did  he  say? 

A,  He  didn't  mention  anything.  I  asked 
him  how  uiany  more  there  would  be  left  after 
tlie  Rubber  Reclaiming  Company  had  gone 
out  of  business,  and  he  said  they  would  prac- 
tically be  the  only  consumers  of  the  article." 

Plaintiff  also  testified  that  he  relied  upon 
the  truth  of  the  statement  made  by  Roden- 
bach, and  contracted  to  sell  and  deliver  250 
tons  of  rubber  waste  at  4|  cents  per  pound, 
deliverable  ''in  about  equal  monthly  instal- 
ments" by  September  1, 1895.  This  contract 
is  dated  April  18,  1895.  There  was  no  di- 
rect evidence  as  to  what  Rodenbach  actually 
knew  of  the  plans  and  purposes  of  the  Rub- 
ber Reclaiming  Company  in  respect  of  a  con- 
tinuance in  business.  But  there  was  evi- 
dence tending  to  show  that  the  Goodyear 
Metallic  Rul^er  Company,  the  defendant  in 
error,  was  one  of  the  constituent  companies 
comprisijig  the  dominating  corporation 
called  the  United  States  Rubber  Company, 
and  that  its  affairs  were  entirely  controllai 
and  dictated  by  it  through  the  ownership  of 
its  capital  stock.  There  was  also  evidence 
tending  to  show  that  while  an  actual  dissolu- 
tion of  the  bonds  uniting  the  corporate  mem- 
bers of  the  Rubber  Reclaiming  Company  did 
not  occur  until  May  6,  1895,  such  dissolution 
had  been  determined  upon  in  March,  1895, 
and  that  the  ofttcers  of  the  United  States 
Rubber  Company  were  informed  by  the  presi- 
dent of  the  Rubber  Reclaiming  Company 
that  such  dissolution  would  occur,  and  that 
several  of  its  constituent  corporations  would 
thereafter  continue  in  business  each  for  it- 
self. There  was  also  evidence  tending  to 
show  that  within  a  few  days  after  the  con- 
tract with  Simon  the  market  for  rubber 
waste  became  active  and  the  price  higher, 
and  that  the  agents  for  the  separate  compa- 
nies of  the  Rubber  Reclaiming  Company  ap- 
peared in  the  market  as  competiUve  buyers 
in  May  following.  The  plaintiff  conceded 
that  he  learned  of  this  activity  in  the  mar- 
ket before  he  made  his  first  delivery.  May  2, 
1895,  and  Uiat  before  he  made  any  other  de- 
livery he  knew  that  some  of  the  corporate 
members  of  the  Rubber  Reclaiming  Company 
were  separately  engaged  in  buying  and  re- 
claiming old  rubber.  Finding  that  this  un- 
expected competition  had  advanced  the  price 
of  such  waste,  and  that  as  a  consequence  he 
could  not  buy  to  fill  his  contract  except  at  a 
loss,  he  made  vain  efforts,  by  correspondence 
and  personal  intercession,  to  obtain  some  con- 
cession in  quantity  or  some  advance  in  price. 
Failing  in  this,  he  notified  defendant  that  he 
would  carry  out  his  contract,  and  hold  it  re- 
sponsible, in  an  action  for  fraud  and  deceit, 
for  the  loss  he  might  sustain.  He  according- 
ly continued  to  buy  and  make  deliveries,  ob- 
Digitized  byVjOOQlC 


i9oa 


Simon  y.  Goodysab  Mstallio  Rubber  Shoe  Co. 


747 


taininff  a  ooncession  in  respect  to  deliveries 
until  I)eceniber  1,  1805,  and  received  for 
-each  such  monthly  delivery  payment  at  the 
<»ntract  price.  The  evidence  tended  to  show 
that  in  buying  to  fill  hie  contract  he  paid  an 
average  of  4|  cents  per  pound,  and  received 
4f  cents  per  pound,  thereby  sustaining  a 
loss  of  the  difference,  aggregating  about  $4,« 
OOO. 

Argued  before  Lurton  and  Severens,  Cir- 
-cuit  Judges,  and  Evan8y  District  Judge. 

J/r.  .Alfred  Iiuokinc  for  plaintiff  in  er- 
ror. 

Messrs,  Bowen,  Douclafl,  A  Wl&ltins, 
;for  defendant  in  error: 

Plaintiff  claims  that  the  representations 
were:  (a)  That  the  defendant  would  protect 
him  against  Cleveland  and  Buffalo  competi- 
tion; (b)  that  the  defendant  wanted  to  give 
him  a  chance  to  make  a  few  dollars,  and  this 
could  be  done  because  rubbers  were  going  to 
be  cheaper;  and  further, the  Rubber  Keclaim- 
ing  Company  was  entirely  out  of  business, 
and  that  the  defendant  company  would  be 
the  only  consumers  of  rubber. 

The  first  of  these  so-called  representationa 
is  an  attempt  to  vary  the  terms  of  the  writ- 
ten contract  by  parol  evidence,  and  is  there- 
fore inadmissible  and  not  entitled  to  consid- 
eration under  the  well-known  rules  cohering 
such  questions. 

Reid  V.  Diamond  Plate-Olass  Co.  29  C.  C. 
A.  110,  54  U.  S.  App.  619,  86  Fed.  193. 

Nor  does  it  as  a  representation  form  the 
bci^is  of  a  recovery,  for  at  best  it  was  a  mere 
promise  of  something  to  be  done  in  the  fu- 
ture, and  BO  controverting  the  general  rule 
that  false  representations  must  relate  to 
some  material  past  or  existing  fact. 

14  Am.  &  Eng.  £nc  Law,  2d  ed.  p.  47,  and 
notes;  Datce  v.  Mon-is,  149  Mass.  188,  4  L. 
R.  A.  158,  21  N.  E.  313;  Sawyer  v.  Prickett, 
19  Wall.  146,  22  L.  ed.  105;  VfUon  P.  R.  Co, 
T.  Barnes,  12  C.  C.  A.  48,  27  U.  S.  App.  421, 
64  Fed.  80 ;  Fireman's  Fund  Ins.  Co.  v.  tfor- 
wood,  16  C.  C.  A.  136,  32  U.  S.  App.  490,  69 
Fed.  71. 

The  alleged  representations  that  there 
would  be  a  good  chance  to  make  a  dollar  this 
spring  because  rubbers  were  going  to  be 
chefvper,  and  that  the  Rubber  Reclaiming 
Company  was  entirely  out  of  business  and 
the  defendant  would  be  the  only  consumers 
of  rubber,  being  matters  of  opinion,  are  not 
representations  upon  which  this  action 
would  lie. 

Rodenbach  could  not  foresee  what  other  or 
greater  demands  there  might  be  for  old  rub- 
ber, nor  could  he  foretell  that  other  consum- 
ers miojht  not  enter  the  field. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  34 ; 
Mudsill  Min.  Co,  v.  Watrous,  9  C.  C.  A.  415, 
22  U.  S.  App.  12,  61  Fed.  163. 

The  burden  of  proof  is  on  Mr.  Simon. 

fiouthern  Development  Co,  v.  Silva,  125 
U.  S.  247,  31  L.  ed.  678,  8  Sup.  Ct.  Rep.  881. 

And  he  must  prove  the  fraud,  for  it  is 
never  presumed,  and  the  facts  sustaining  it 
must  be  clearly  made  out. 

Farrar  v.  Churckill,  135  U.  S.  609,  34  L. 
«d.  246,  10  Sup.  Ct.  Rep.  771 ;  Clark  v.  Reed- 
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er,  158  U.  S.  523,  39  L.  ed.  1077,  15  Sup.  Ct 
Rep.  849. 

And  a  finding  of  fraud  is  not  warranted  if 
the  evidence  raises  only  a  mere  suspicion  of 
fraud. 

14  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  202. 

The  knowledge  of  an  individual  stockhold- 
er, unless  he  be  an  officer,  cannot  be  attribut- 
ed to  the  company  in  which  he  owns  stock. 

Davis  Improved  W.  /.  Wagon  Wheel  Co. 
v.  Davis  W.  I.  Wagon  Co.  22  Blatchf.  221,  20 
Fed.  699;  Uousatonio  Bank  v.  Martin,  1 
Met.  294;  Fairfield  8av,  Bank  v.  Chase,  72 
Me.  226,  39  Am.  Rep.  319;  Burt  v.  Batavia 
Paper  Mfg.  Co.  86  111.  66. 

Rodenbach's  representations  were  not 
material  in  the  sense  that  they  induced  the 
plaintiff  to  enter  into  the  contract. 

Lilie^ithal  v.  Suffolk  Brewing  Co,  154 
Mass.  185,  12  L.  R.  A.  821,  28  N.  E.  151; 
Slaughter  v.  Gcrson,  13  Wall.  379,  20  L.  cd. 
627;  Ming  v.  Woolfolk,  116  U.  S.  599,  29  L. 
ed.  740,  6  Sup.  Ct.  Rep.  489. 

The  fulfilment  by  Simon  k  Company  of 
the  contract  after  discovery  of  the  alleged 
fraud  deprives  them  of  the  right  of  recovery. 

Kingman  do  Co.  v.  Stoddard,  29  C.  C.  A. 
413,  57  U.  S.  App.  379,  85  Fed.  740. 

The  request  for,  and  the  extension  of,  time 
of  delivery  constitute  a  bar  to  this  action, 
for,  although  it  is  sometimes  said  that  af- 
firmance of  a  contract  with  a  knowledge  of 
fraud  does  not  bar  an  action,  the  party  de- 
frauded must,  in  order  to  avail  himsdf  of 
this  rule,  stand  towards  the  other  party  at 
arm's  length.  He  must  comply  with  the 
terms  of  the  contract  on  his  part,  must  not 
ask  favors  of  the  other  party,  nor  offer  to 
perform  the  contract  on  conditions  which  he 
has  no  right  to  exact.  Nor  may  he  make 
any  new  agreement  or  engagement  respecting 
it,  for  if  he  does  any  of  these  things  he 
waives  the  fraud. 

Blydenhurgh  v.  Welsh,  Baldw.  338,  Fed. 
Caa.  No.  1,683;  Edtoards  v.  Roberts,  7 
Smedes  &  M.  544 ;  Negley  v.  Lindsay,  67  Pa. 
217,6  Am.  Rep.  427;  Doherty  v.  Bell,  65 
Ind.  205:  Schmidt  v.  Mesmer,  116  Cal.  267, 
48  Pac.  64;  Western  Electric  Co.  v.  Hart,  103 
Mich.  477,  61  N.  W.  867 ;  People  v.  Stephens, 
71  N.  Y.  527 ;  W.  W,  Kimball  Co.  v.  Raw,  7 
Kan.  App.  17,  51  Pac.  789;  Lee  v.  McClel- 
land, 120  Cal.  147,  52  Pac  300. 

Lurton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  question  as  to  what  Rodenbach  meant 
Simon  to  understand  when  he  said  "the  Rub- 
ber Reclaiming  Company  is  entirely  out  of 
business"  was  not  so  clear  as  to  justify  the 
court  in  taking  it  from  the  jury.  That 
statement  was  not  promissory  in  character. 
It  was  a  definite  statement  of  an  existing 
fact.  It  was  a  true  statement,  substantially^ 
for  that  particular  corporation  had  resolved 
to  surrender  its  charter  and  cancel  its  leases 
upon  the  factories  of  the  five  subordinate 
corporations.  The  dissolution  of  the  Rubber 
Reclaiming  Company  meant  the  sundering 
of  the  bonds  which  prevented  the  independ- 
ent conduct  of  the  same  business  by  the  five 
corporations  whose  factories  had  theretofore 
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been  operated  by  it  Now,  did  Rodenbach 
mean  that  Simon  should  understand  that 
these  five  factories  theretofore  operated  by 
it  would  cease  to  be  operated,  and  would  be 
out  of  the  market  &s  customers  for  rubber 
wtiste^  If  he  did,  it  was  an  untrue  and  de- 
ceptive representation.  Those  factories  con- 
tinued in  the  business  of  reclaiming  old  rub- 
ber, and,  at  the  time  Eodenbach  made  his 
representation,  it  was  intended  and  expected 
that  they  should  so  continue  in  business, 
each  for  itself.  When  the  officiala  of  the 
Rubber  lleclaiming  Company  advised  the  of- 
ficials of  the  United  States  Rubber  Company 
of  the  purpose  of  the  Rubber  Reclaiming 
Company  to  dissolve,  they  also  informed 
them  of  the  purpose  of  at  least  some  of  the 
corporations  whose  factories  they  had  there- 
tofore operated  to  continue  in  business  each 
for  itself,  and  the  United  States  Rubber 
Company  was  sounded  with  a  view  to  a  new 
combination  which  should  include  these  fac- 
tories. The  Goodyear  Rubber  Company  was 
but  one  of  the  controlled  instrumentalities 
through  which  the  United  States  Rubber 
Company  was  engaged  in  the  business  of  re- 
claiming old  rubber  waste,  and  Rodenbach 
was  the  purchasing  agent  of  such  material 
for  the  Goodyear  Rubber  Company.  Within 
a  very  few  days  after  knowleage  of  the  pur- 
poses of  the  Rubber  Reclaiming  Company 
reached  the  United  States  Rubber  Company, 
Rodenbach  is  found  in  Detroit,  endeavoring 
to  obtain  a  largo  contract  for  old  rubber. 
Simon  was  reluctant  to  engage  himself  so 
deeply.  The  amount  he  oould  collect  and  the 
price  he  would  have  to  pay  would  be  affected 
by  the  competition  for  such  material.  Na- 
thaniel C.  Mitchell,  the  president  of  the 
Rubber  Reclaiming  Company,  and  of  one  of 
the  corporations  whose  factory  was  operated 
by  the  Rubber  Reclaiming  Company,  in  his 
evidence,  in  speaking  of  the  effect  upon  the 
price  of  rubber  waste  by  the  formation  of 
such  a  combination  of  manufacturing  compa- 
nies, said:  "Tlie  actual  effect  on  the  rub- 
ber-waste market  of  the  formation  of  the 
Ruliber  Reclaiming  Company  was  a  depres- 
sion in  the  market  price  of  old  rubber  boots 
and  shoes,  owing  to  the  combination  of  five 
buyers.  The  effect  of  the  dissolution  and  the 
entering  into  the  market  of  separate  buyers 
had  precisely  the  opposite  effect  upon  the 
price  of  old  rubber  boots  and  shoes." 

In  view  of  the  manifest  consequences  upon 
the  market  if  the  several  factories  operated 
by  the  Rubber  Reclaiming  Company  should 
become  independent  buyers  of  such  material, 
what  did  Rodenbach  mean  Simon  to  under- 
stand when  he  told  him  that  the  Rubber  Re- 
claiming Company  was  entirely  out  of  busi- 
ness? in  the  same  connection  he  said  "the 
market  would  be  a  good  deal  lower,  because 
nobody  would  be  in  the  market  for  rubber; 
there  would  not  be  any  competition  at  all 
any  more;  they  would  be  the  only  consum- 
ers." Manifestly,  it  was  a  question  for  the 
jury  as  to  whether  he  did  not  intend  that 
Simon  should  understand  that  the  factories 
operated  theretofore  by  the  Rubber  Reclaim- 
ing Company  had  gone  out  of  the  business, 
and  would  no  longer  engage  in  the  business 
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of  reclaiming  such  rubber  waste,  and  that 
the  combination  of  which  his  particular  cor- 
poration was  a  member  would,  as  a  conse- 
quence, be  practically  the  only  customer  for 
such  rubber.  If  he  meant  Simon  to  under- 
stand that  the  several  factories  of  the  Rub- 
ber Reclaiming  Company  were  entirely  out 
of  business  he  represented  a  fact  which  wms 
not  true,  and  which  was  calculated  to  induce 
the  very  contract  which  Simon  was  reluctant 
to  make.  The  instruction  upon  this  part  of 
the  case  was  therefore  error. 

But  this  was  not  the  turning  point  of  the 
case.  If  it  be  assumed  that  the  representa- 
tion made  by  Rodenbach  was  intended  to  be 
undeistood  as  a  representation  that  the  fac- 
tories theretofore  operated  by  the  Rubber 
Reclaiming  Company  had  stopped  the  busi- 
ness of  reclaiming  rubber  waste,  and  were 
no  longer  customers  for  such  material,  either 
collectively  or  individually,  Simon  learned 
that  this  was  an  untrue  representation  in 
May,  1895,  at  which  time  he  had  made  only 
one  small  delivery  and  no  purchases  for  fu- 
ture delivery.  The  effect  of  the  separate 
operation  of  the  factories  theretofore  con- 
trolled by  the  Rubber  Reclaiming  Company 
upon  the  market  had  manifest^  itself  by 
a  sharp  advance  in  the  price  which  he  had 
to  pay  to  collectors.  Plaintiff  at  once  com- 
plained, by  letter  and  otherwise,  and  sought 
to  be  relieved  in  whole  or  in  part  from  his 
contract.  Uis  complaint  did  not  at  first 
rest  upon  any  other  grorind  than  that  of 
hardship.  Later  he  complained  that  they 
had  promised  to  prevent  competition  in  the 
markets  of  Cleveland  and  Buffalo.  Still 
later  in  the  ooui'se  of  his  ooirespondence  he 
charged  deceit  in  the  representations  touch- 
ing the  principal  matter.  The  defendant 
steadily  refused  any  concession  and  demand- 
ed the  due  execution  of  the  contract,  and 
during  all  of  this  time  Simon  continued  to 
buy  at  a  loss,  aiid  to  make  monthly  ship- 
ments in  accordance  with  the  contract.  In 
a  letter  of  June  10,  1895,  addressed  to  the 
defendant,  plaintiff,  among  other  things, 
said:  "\ou  knew  what  was  coming,  and.  in 
order  to  secure  a  big  lot,  you  promised  us  to 
protect  us, — ^you  wanted  us  to  make  a  little 
money  on  the  deal.  Our  attorney  advised 
us  to  have  the  affidavit  made  out  at  once,  but 
we  don't  desire  to  have  any  lawsuit  with  you, 
but  will  ask  you  kindly  to  extend  the  time  as 
you  say,  and  help  us  out  a  little,  and  divide 
the  loss  with  us.' 

To  this,  defendant,  after  a  general  denial 
of  liability  for  an  advancing  market,  caused 
by  competition  which  it  could  not  control, 
demanded  performance  of  the  contract  as  to 
price  and  quantity,  but  granted  an  extension 
of  the  time  of  ddivery  until  December  1, 
1895. 

In  the  next  letter  the  plaintiff  more  spe- 
cifically charged  operative  deceit,  saying: 
"Had  Mr.  Rodenbach  purchased  the  stock 
without  those  conditions  and  promises,  we 
never  would  have  mentioned  anything,  and 
would  saddle  the  loss  cheerfully ;  but  he  told 
us  the  Rubber  Reclaiming  Company  is  en- 
tirely out.  which  leads  us  to  believe  that  rub- 
ber will  decline,  and  that  you  would  be  about 
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the  only  prominent  people  for  this  article, 
and  for  these  reasons,  and  for  others  stated 
in  our  former  letter,  we  hold  him,  the  big 
lot  rubber;  but  you  have  known  that  the 
firms  connected  with  the  Rubber  Reclaiming 
Company  would  start  in  separate,  which 
would  naturally  boom  the  article  at  once, 
and,  under  the  circumstances,  you  ought  to 
let  us  out  entirely.  If  you  can't  do  any  bet- 
ter for  us,  we  will,  of  course,  deliver  the  bal- 
ance rubber  to  December  Ist,  but  we  will  re- 
member you  for  some  time  to  come.  We  will 
ship  out  two  oars  rubber  to-day,  and  will  also 
oflfer  you  2  cars  more  for  this  month  for  Sy^ 
cent,  del'd.  Please  wire  acceptance  and 
oblige." 

I%iis  acceptance  of  an  extension  of  time  of 
delivery  was  followed  by  another  request  for 
relief  from  balance  of  contract,  and  a  threat 
to  hold  defendant  liable  for  damages  upon 
completion  of  the  contract.  This  was  in  a 
letter  under  date  of  July  1,  1895,  in  which 
plaintilT,  among  other  things,  said:  "Mr. 
Rodenbach  dragged  me  into  it  against  my 
judgment,  and  by  misrepresenting  all  the 
facts  to  me,  telling  me  that  the  Rubber  Re- 
claiming Company  is  entirely  out,  etc.  We 
therefore  ask  you  kindly  that  you  let  us  out 
on  the  balance,  and  we  will  saddle  the  loss 
which  we  have  sustained  to  the  present  date, 
or  we  will  not  waive  one  cent»  and  will  make 
ourselves  hold  for  the  entire  difference  as 
soon  as  the  contract  ib  finished." 

Many  letters  were  subsequently  written 
by  plaintiff,  begging  some  concession,  or  for 
an  opportunity  to  recoup  losses  by  further 
contracts  at  prices  by  which  some  profit 
might  be  made,  to  all  o^  which  the  defendant 
turned  a  deaf  ear.  The  last  deliveries  were 
made  in  January  and  February,  1896.  Plain- 
tiff's last  letter,  February  19,  1896,  closed 
with  the  announcement  of  his  purpose  to  sue, 
in  these  words:  "At  any  rate,  we  will  not 
drop  our  loss,  when  you  show  us  the  cold 
shoulder  right  alon^,  and  no  effort  on  your 
part  to  do  right  and  in  accordance  with  your 
promises.  We  will  bring  all  those  points  to 
an  issue,  and  test  the  matter  for  all  it  is 
worth.  We  will  not,  however,  despair  trad- 
ing with  you,  but  will  try  and  sell  you  right 
along,  and  make  this  a  friendly  suit,  and  will 
not  allow  it  to  interfere  in  any  way  in  our 
future  dealing  with  you." 

The  case  for  the  plaintiff,  in  its  most  fav- 
orable showing,  may  be  thus  stated:  "The 
defendant  has  deceived  and  b^uiled  me  into 
a  contract  which  I  would  not  have  made 
but  for  reliance  upon  the  wilfully  false  state- 
ments of  its  agent,  made  to  induce  its  execu- 
tion. I  discovered  ita  deceit  after  beginning 
its  execution.  I  could  have  stopped  then, 
for  the  engagement  was  not  obligatory,  and 
by  far  the  greater  part  of  my  contract  was 
still  executory.  If  I  had  stopped  purchases 
and  deliveries  when  I  acquired  full  knowl- 
edge of  the  falseness  of  its  representations, 
my  loss  would  have  been  limited  to  the  dif- 
ference between  the  price  I  had  paid  for  the 
rubber  waste  I  had  theretofore  delivered  and 
the  prioe  I  received  under  the  contract,  and 
this  loss  I  might  have  recovered  in  an  action 
for  deceit.  But  when  I  discovered  the  deceit 
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I  sought  to  be  relieved  in  whole  or  in  part 
from  its  further  execution,  and  appealed  tq 
the  defendant  to  make  concessions.  The  de- 
fendant denied  the  deceit  and  demanded  full 
performance,  granting  me  only  an  extension 
of  time  for  performance.  In  this  situation, 
with  full  knowledge  of  the  deceit,  I  accepted 
this  concession  in  respect  of  time  of  perform- 
ance, but  notified  it  that  I  would  hold  it  lia- 
ble for  the  loss  I  should  incur  in  buying  to 
fill  my  contract  when  it  should  be  fully  per- 
formed, and  went  ahead  and  executed  the 
contract  according  to  its  terms.  Defendant 
has  paid  me  the  price  it  agieed  to  pay,  but  I 
now  demand  the  damages  I  have  incurred  in 
carrying  out  the  oontract  according  to  its 
terms." 

There  can  be  but  one  answer  to  the  case 
thus  stated.  The  oontract  was  not  obliga- 
tory by  reason  of  the  deceit  by  which  it  was 
procured.  If  it  had  been  fully  executed  be- 
foie  full  knowledge  of  the  deceit  which  made 
it  nonobligatory,  the  plaintiff's  remedy 
would  have  been  in  an  action  for  the  deceit. 
In  such  an  action  the  measure  of  damages 
would  not  be  the  value  of  the  contract  if  the 
representations  which  induced  it  had  been 
true,  but  the  loss  which  was  incurred  by  rea- 
son of  its  execution.  What  the  plaintiff 
might  have  gained  would  not  have  been  re- 
coverable, but  only  the  loss  which  he  sus- 
tained by  its  actual  execution.  Smith  v. 
Holies,  132  U.  S.  126,  129,  33  L.  ed.  279,  281, 
10  Sup.  Ct.  Rep.  39;  Sigafus  v.  Porter,  179 
U.  S.  116,  45  L.  ed.  113,  21  Sup.  Ct.  Rep.  34. 
In  Smith  v.  Bollea,  cited  above,  the  chief  jus- 
tice said,  touching  the  measure  of  damages 
for  deceit,  that  "the  measure  of  damages  was 
not  the  difference  between  the  contract  price 
and  the  reasonable  market  value  if  the  prop- 
erty had  been  as  represented  to  be,  even  if  the 
stock  had  been  worth  the  price  paid  for  it; 
nor,  if  the  stock  were  worthless,  could  the 
plaintiff  have  recovered  the  value  it  would 
have  had  if  the  property  had  been  equal  to 
the  representations.  What  the  plaintiff 
might  have  gained  is  not  the  (juestion,  but 
what  he  had  lost  by  being  deceived  into  the 
purchase.  The  suit  was  not  brought  for 
breach  of  contract.  The  gist  of  the  action 
was  that  the  plaintiff  was  fraudulently  in- 
duced by  the  defendant  to  purchase  stock  up- 
on the  faith  of  certain  false  and  fraudulent 
representations,  and  so  as  to  the  other  per- 
sons on  whose 'claims  the  plaintiff  sought  to 
recover.  If  the  jury  believed  from  the  evi- 
dence that  the  defendant  was  guilty  of  the 
fraudulent  and  false  representations  alleged, 
and  that  tJie  purchase  of  stock  had  been 
made  in  reliance  thereon,  then  the  defendant 
was  liable  to  respond  in  such  damages  as 
naturally  and  proximately  resulted  from  the 
fraud.  He  was  bound  to  make  good  the  loss 
sustained,  such  as  tlie  moneys  the  olaintiff 
had  paid  out  and  interest,  and  any  otner  out- 
lay legitimately  attributable  to  defendant's 
fraudulent  conduct,  but  this  liability  did  not 
include  the  expected  fruits  of  an  unrealized 
speculation.  The  reasonable  market  value, 
if  the  property  had  been  as  represented,  af- 
forded, therefore,  no  proper  element  of  recov* 
ery." 
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This  being  the  rule  of  damages  in  an  ac- 
,  lion  by  one  who  has  been  fraudulently  in- 
duced to  make  either  a  contract  of  sale  or 
purchase,  it  must  follow  that  if  one,  after 
full  knowledge  of  the  fraud  and  deceit  by 
which  he  has  been  induced  to  make  a  sale  of 
property,  goes  forward  and  executes  it  not- 
withstauding  such  fraud,  the  damage  which 
he  thereby  sustains  is  volimtarily  incurred. 
The  maxim  Volenti  non  fit  injuria  has  appli- 
cation to  all  loss  resulting  from  Uie  volun- 
tary execution  of  a  nonobligatory  contract 
with  full  knowledge  of  the  facts  which  ren- 
der it  voidable.  Fraud  without  damage  is 
not  actionable.  If  the  fraud  be  discovered 
while  the  contract  is  wholly  executory,  the 
party  defrauded  has  the  option  of  going  on 
with  it  or  not^  as  he  chooses.  If  he  executes 
it,  the  loss  happens  from  such  voluntary  exe- 
cution, and  he  cannot  recover  for  a  loss 
which  he  deliberately  elected  to  incur.  King- 
man d  Co.  v.  Stoddard,  29  C.  C.  A.  413,  57 
U.  S.  App.  379,  85  Fed.  740;  People  v.  Ste- 
phenSy  71  N.  Y.  527;  Selway  v.  Fogg,  5  Mees. 
&  W.  83;  Fitzpatrick  v.  Flannagan,  106  U. 
S.  648,  660,  27  L.  ed.  211,  215,  1  Sup.  Ct  Rep. 
369.  In  the  case  of  Kingman  d  Co,  v.  Btod- 
dard,  cited  above,  a  full  discussion  of  this 
question  and  an  elaborate  review  of  the 
cases  supposed  to  hold  a  different  view  will 
be  found.  The  opinion  is  that  of  the  circuit 
court  of  appeals  for  the  seventh  dreuit,  and 
was  delivered  by  Jenkins,  Circuit  Judge.  It 
is  so  full,  clear,  and  satisfactory  that  we 
need  not  add  to  its  reasoning.  The  fact  that 
the  defendant  insisted  upon  performance, 
and  that  the  plaintiff  intended  to  perform, 
and  then  sue  to  recover  the  loss  growing  out 
of  performance,  cannot  aJter  the  principle. 
The  plaintiff  was  under  no  legal  compulsion 
to  go  on.  What  he  subsequently  did  was  in 
execution  of  the  contract.  The  deliberate 
execution  of  it  was  an  adoption  ci  it  with 
knowledge  of  the  deceit,  and  in  contradiction 
of  his  purpose  to  sue  for  deceit  practised  in 
its  procurement.  He  cannot  save  his  right 
to  sue  for  the  fraud  by  notice  that  he  will  do 
so  if  he  perform,  and  exact  performance  with 
full  knowledge  of  the  facts  which  rendered 
performance  nonobligatory.  Neither  can  the 
action  be  saved,  after  such  voluntary  per- 
formance, to  the  extent  of  the  damage  sus- 
tained by  partial  performance  before  full 
knowledge  of  the  deceit.  His  duty  was  "to 
stop  short  or  go  on  with  it,"  to  use  the  ex- 
pression of  Judge  Bronson  in  Saratoga  d  8. 
R.  Co.  V.  Roto,  24  Wend.  74,  35  Am.  Dec.  598. 
The  execution  of  the  contract,  so  far  as  it 
was  executory  after  full  knowledge  of  the 
fraud,  is  equivalent  to  an  adoption  of  the 
contract  with  knowledge  of  all  the  facts. 
"A  subsequent  promise,  with  full  knowledge 
of  the  facts,  is  certainly  equivalent  to  an 
original  promise  made  under  similar  circum- 
stances; and  no  one,  acting  with  full  knowl- 
edge,  can  justly  say  that  he  has  been  de- 
ceived by  false  representations."  Fitzpat- 
rick V.  Flannagan,  106  U.  S.  660,  27  L.  ed. 
215,  1  Sup.  Ct.  Rep.  309.  In  Selway  v.  Fogg, 
5  Mees.  &  W.  83,  85,  Baron  Parke  said:  *I 
also  think  that  upon  discovering  the  fraud 
(unless  he  meant  to  proceed  according  to  the 
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terms  of  the  contract) ,  the  plaintiff  should 
immediately  have  declared  off,  and  sought 
compensation  for  the  bygone  time  in  an  ac- 
tion for  deceit.  Not  doing  this  but  continuing 
the  work  as  he  has  done,  he  is  bound  by  the 
express  terms  of  the  contract;  and,  if  he  fail 
to  recover  on  that,  he  cannot  recover  at  all.'^ 

But  it  is  said  that  plaintiff  did  not  have 
full  knowledge  of  the  deceit,  in  that  he  did 
not  know  before  full  performance  that  Rod- 
enbach  or  his  principal  knew  the  falsity  of 
his  representations,  and  that  this  fact  waa 
not  discovered  until  it  came  out  in  the  evi- 
dence in  this  case.  But  plaintiff  did  dis- 
cover as  early  as  May,  1895,  that  the  facto- 
ries which  had  been  operated  before  April  18» 
1896,  by  the  Rubber  Reclaiming  Company 
were  in  full  0{>eration,  each  for  itself,  and 
that  each  was  in  the  market,  actively  oomr 
peting  for  old  rubber  waste.  The  action- 
able mi8representation,upon  plaintiff's  theory 
of  the  case,  was  that  these  factories  were  out 
of  business,  and  therefore  would  not  be  com- 
petitors in  the  market  for  the  material  he 
undertook  to  collect  and  sell  to  plaintiff.  It 
was  not  of  the  essence  of  his  case  that  Roden- 
bach  knew  his  representations  to  be  falsa  If 
he  made  the  representation,  whidi  it  is 
claimed  he  did  make,  with  the  purpose  of 
procuring  the  contract  in  question,  and  with 
the  intent  that  the  plaintiff  should  act  upon 
it,  without  knowledge  as  to  whether  it  waa 
true  or  not,  it  would  be  a  false  representa^ 
tion  within  the  rule.  Cooper  v.  Schlesinger^ 
111  U.  S.  148,  155,  28  L.  ed.  382,  4  Sup.  Ct 
Rep.  360;  Lehigh  Zino  d  Iron  Co.  v.  Bam- 
ford,  150  U.  S.  665,  37  L.  ed.  1216,  14  Sup. 
Ct.  Rep.  219.  Fraud  is  not  waived  imless 
there  be  conduct  inconsistent  with  a  purpose 
to  disallirm  the  contract  after  full  knowledge 
of  the  facts  which  constitute  the  fraud,  and 
raise  an  election  whether  the  defrauded  par- 
ty will  go  on  with  the  contract,  or  disaffirm 
what  has  been  done.  MxidsiU  Min,  Co.  v. 
Watrous,  9  C.  C.  A.  415,  22  U.  S.  App.  12, 
61  Fed.  103;  Alger  v.  Keith,  44  C.  C.  A.  371, 
105  Fed.  105;  Moxon  v.  Payne,  L.  R.  8  Ch. 
881.  But  full  knowledge  of  a  fraud  does  not 
mean  that  the  party  defrauded  shall  have 
knowledge  of  all  of  the  evidence  tending  to 
prove  the  fraud.  If  he  have  knowledge  of 
the  material  facts  which  go  to  make  up  the 
case  of  deceit  as  practised  upon  him,  it  is 
sufficient  to  make  him  elect  whether  he  will 
go  on  with  the  contract,  or  stop  short  and 
sue  for  the  loss  he  has  already  suffered. 
Bach  V.  Tuch,  126  N.  Y.  53,  26  N.  E.  1019. 

When  the  plaintiff  learned,  as  he  did  in 
May.  1895.  that  the  several  factories  which 
had  been  operated  by  the  Rubber  Reclaiming 
Company  had  not  gone  out  of  business  of  re- 
claiming old  rubber,  but  were  actively  prose- 
cuting that  business,  and  in  the  market,  each 
for  itself,  competing  for  waste  rubber,  he 
knew  the  material  facts  which  went  to  make 
his  case  for  deceit.  By  thereafter  deliber- 
ately proceeding  with  the  execution  of  the 
contract,  he  waived  the  deceit  and  affirmed 
the  contract. 

Upon  this  ground  the  direction  to  the  jury 
to  find  for  the .  defendant  was  correct,  and 
the  judgment  is  €u;cordingly  affirmed. 
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Frank  ROBERSON,  Plff,  in  Err., 
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STATE  of  Florida. 
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*1.  The  carryinv  of  arms  In  a  quiet, 
peaceable,  and  ordinary  manner,  bat 

concealed  on  or  about  the  person.  Is  not 
either  a  breach  of  the  peace  or  malum  in  se. 
Neither  does  It,  of  itself,  tend  to  a  breach 
of  the  peace,  but  it  becomes  a  misdemeanor 
only  because  It  is  prohibited  by  statute.  The 
statute  does  not  declare  it  to  be  a  breach  of 
the  peace,  nor  does  the  statute  authorise  an 
arrest  without  warrant  for  its  infraction. 

a.  An  ollleer  cannot,  nnder  the  la'vrs 
of  Florida,  la^vfully  arrest  a  person 
without  a  warrant  for  the  bare  crime  of  car- 
rying concealed  weapons,  whether  he  Icnows 
It  of  his  own  icnowledge,  or  is  Informed  of 
It  by  others,  and  whether  it  occurs  In  or  out 
of  his  presence,  unless  it  is  done  in  such  man- 
ner or  under  such  circumstances  as,  In  the 
presence  of  the  officer,  to  create,  threaten, 
or  amount  to  a  breach  of  the  peace ;  and  even 
in  the  latter  case  the  arrest  would  be  au- 
thorixed,  not  from  the  bare  fact  of  carrying 
concealed  weapons,  but  because  of  the 
threatened  or  actual  breach  of  the  peace  ac- 
companying it. 

S.  An  nnlaiprful  arrest,  made  ^^Ithont 
warrant.  Is  a  trespass!  and,  like  other 
trespasses.  It  may  not,  in  the  particular  case, 
constitute  an  aggravated  provocation.  The 
fact  that  an  officer  or  citizen  attempting  the 
arrest,  and  being  slain  in  so  doing,  has  ex- 
ceeded his  authority,  does  not  reduce  the 
killing  to  manslaughter,  if  the  slayer  had  no 
valid  reason  to  believe  himself  in  immediate 
danger  of  great  bodily  harm,  and  the  homi- 
cide was  in  fact  perpetrated,  not  in  passion 
or  sudden  heat,  upon  the  provocation  of  the 
arrest,  but  with  cool,  deliberate  malice  and 
premeditation.  An  attempt  to  arrest  a  per- 
son in  violation  of  law  may  afford  such  prov- 
ocation to  the  person  arrested  as  to  reduce 
the  killing  from  murder  to  manslaughter. 
If  the  attempt  to  arrest  be  unlawful,  the  par- 
ty sought  to  be  arrested  may  use  such  rea- 
sonable force,  proportioned  to  the  injury  at- 
tempted upon  him,  as  is  necessary  to  effect 
his  escape,  but  no  more;  and  he  cannot  do 
this  by  using  or  offering  to  use  a  deadly 
weapon,  if  he  has  no  reason  to  apprehend  a 
greater  injury  than  a  mere  unlawful  arrest. 

4.  In  trials  for  homicide  committed 
In  reslatlnv  on  lawful  arrests  the  ac- 
cused has  the  right  to  have  the  question 
passed  upon  by  the  Jury,  under  proper  in- 
structions of  the  law  of  the  case  from  the 
court,  as  to  whether  his  action  In  dealing 
the  fatal  blow  was  prompted  solely  by  sud- 
den passion,  provoked  by  the  unlawfulness 
of  his  arrest,  or  whether  It  resulted  from 
malice,  or  a  premeditated  design  to  effect 
the  death  of  the  deceased.     If  it  was  the  re- 

*Headnotes  by  Taylor,  Ch.  J. 

NOTB. — For  cases  in  this  series  as  to  kill- 
Ing  officer  making  arrest,  see  note  to  State  v. 
Hunter  (N.  C.)  8  L.  R.  A.  535;  and  State  v. 
Taylor  (Vt.)  42  L.  U.  A.  673,  In  a  note  to  which, 
as  to  what  Information  an  accused  person  is 
entitled  to  at  the  time  of  his  arrest,  will  also 
be  found  a  few  authorities.  I 
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suit  solely  of  such  sodden  passion,  then  hia 
offense  is  manslaughter,  but  if  from  pro- 
meditated  design,  then  It  is  murder. 

(March  5,  1901.) 

ERROR  to  the  Circuit  Ck)urt  for  Duval 
County  to  review  a  judgment  convicting^ 
defendant  of  murder.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  T.  A.   MaoDonell    and  B.  B» 
MaoDonell  for  plaintiff  in  error. 

Mr,  'William  B.  Lamar,  Attorney  Oen- 
eral,  for  the  Stat& 

Taylor,  Ch.  J.,  delivered  the  opimon.  of 
the  court: 

Frank  Roberson,  the  plaintiff  in  error,  waa 
indicted  for  the  crime  of  murder  in  the  first 
degree  in  the  circuit  court  of  Duval  county 
on  the  15th  day  of  August,  1899,  and  on  the 
same  day  was  formally  arraigned,  and  plead- 
ed not  guilty.  He  was  tried  upon  such  in« 
dietment,  found  guilty  of  murder  in  the  first 
decree,  and  sentenced  to  death.  From  this 
judgment  he  took  writ  of  error  from  this 
court,  and  the  judgment  was  here  reversed 
on  April  24,  1900,  and  a  new  trial  awarded. 
See  koherson  v.  State,  42  Fla.  — ,  28  So. 
424.  The  cause  was  again  tried  in  June, 
1900,  and  again  reaulted  in  a  conviction  of 
murder  in  the  first  degree,  for  which  the  de- 
fendant was  again  sentenced  to  death,  and  to 
review  such  judgment  again  comes  to  this 
court  on  writ  of  error. 

At  the  trial  now  under  review  the  court 
gave  to  the  jury  the  following  charge,  num- 
bered 8 :  "Sheriffs,  deputy  sheriffs,  and  con- 
stables are  authorized  to  arrest  public  of- 
fenders without  warrant  for  a  felony  com- 
mitted in  the  presence  of  the  ofiicer  making 
the  arrest,  or  if  they  have  reasonable  ground 
for  believinc  that  such  felony  has  been  com- 
mitted; and  by  our  statutes  sheriffs,  etc., 
are  invested  with  authority  to  apprehend 
without  warrant  any  person  who  is  in  the 
disturbance  of  the  peace,  and  to  carry  him 
before  proper  magistratea  for  further  pro- 
ceedings according  to  law;  and,  in  addition, 
any  such  officers  may  arrest  without  warrant 
for  any  misdemeanor  tending  to  a  breadi  of 
the  peace  when  committed  in  the  presence 
of  the  officer  making  the  arrest.  Carrying 
concealed  weapons  is  such  a  misdemeanor 
tending  to  a  breach  of  the  peace,  if  you  find 
from  the  evidence  beyond  a  reasonable  doubt 
thfit  such  offense  was  committed  in  the  pres- 
ence of  the  officer."  This  charge  was  duly 
excepted  to,  and  is  assigned  as  error,  partic- 
ularly the  latter  portion  thereof,  reading  as 
follows:  "Carrying  concealed  weapons  is 
such  a  misdemeanor  tending  to  a  breach  of 
the  peace,  if  you  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  such  offense 
was  committed  in  the  presence  of  the  offi- 
cer." The  pith  of  this  instruction  is  that 
sheriffs,  deputy  sheriffs,  and  constables  may 
laj^rfully  arrest  without  warrant  for  any 
misdemeanor  that  tends  to  a  breach  of  the 
peace,  when  committed  in  the  presence  of  the 
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officer  nmking  the  arrest;  and  that  carrying 
concealed  weapons  is  such  a  misdemeanor 
tending  to  a  breach  of  the  peace,  as,  when 
committed  in  the  presence  of  the  officer,  will 
authorize  an  arrest  by  such  officer  without 
warrant. 

In  view  of  the  evidence  disclosed  to  us  in 
the  record,  the  last  above-quoted  portion 
of  this  instruction  in  reference  to  the  power 
of  officers  to  arrest  without  warrant  for  the 
misdemeanor  of  carrying  concealed  weapons 
is  erroneous.  The  evidence  pertinent  to  the 
charge  under  discussion  is,  in  substance,  as 
follows:  Mary  Weston,  for  the  state,  swore 
that  she  was  at  Pablo  on  the  afternoon  of 
June  26th  of  last  year;  that  while  on  her 
way  to  a  store  she  met  the  defendant  and 
his  brother  walking  arm  in  arm,  and  that 
as  they  passed  her  one  of  them  shored  her 
otf  the  sidewalk.  Upon  her  remonstr&ting 
with  them,  one  of  them  drew  a  pistol  from 
his  pocket,  and  said,  "I  will  let  daylight 
thraugh  you."  The  defendant  and  his 
brother  then  went  on.  She  (the  witness) 
then  saw  Capt.  Dennis,  and  told  him  that 
two  boys  had  pistols,  and  w^ent  with  him 
and  Mr.  Sadler  (the  deceased)  to  point  them 
out  She  pointed  them  out  to  Mr.  Sadler 
and  Dennis  Jenkins.  The  two  last  named 
acted  as  deputy  sheriffs.  She  saw  Dennis 
and  Sadler  go  up  behind  the  boys;  Dennis 
going  on  one  side  of  them  and  Sadler  on  the 
other.  She  saw  the  defendant  pull  away 
from  Sadler,  and  shoot  him,  and  then  he 
ran,  and  fired  several  other  shots.  "When 
the  defendant  lired  at  Mr.  Sadler,  he  fell 
back.  1  don't  think  Mr.  Sadler  shot.  I  did 
not  see  his  gun."  Cross-examined,  she  tes- 
tified that  the  boys  did  not  stop  after  shov- 
ing her  off  the  sidewalk,  but  went  on 
through  the  pavilion;  that  she  saw  Dennis 
Jenkins  stanaing  by  the  store,  and  went  to 
him  about  what  the  boys  had  done.  He  was 
only  a  short  distance  away.  Dennis  and 
Mr.  Sadler  were  standing  together.  Dennis 
asked  Mr.  Sadler  to  go  with  him.  "I  told 
him  these  two  boys  had  pistols,  and  that 
they  drew  them  on  me.  He  did  not  know 
until  after  the  boys  had  walked  on  and  I 
told  him  that  the  boys  had  drawn  their 
pistols  on  me.  I  am  satisfied  that  neither 
Jenkins  nor  Mr.  Sadler  knew  that  the  boys 
had  pistols  until  after  I  had  oomplained  to 
them.  The  boys  went  on  through  the  pavil- 
ion. They  had  not  rotten  to  the  pavilion 
when  Jenkins  and  Sadler  started  after  them. 
I  followed  behind  to  point  them  out.  The 
boys  went  through  the  pavilion,  and  Den- 
nis and  Sadler  followed  them  through  into 
the  opening  under  the  shed.  I  still  followed 
them  to  point  out  the  boys.  Jenkins  and 
Sadler  did  not  know  who  the  boys  were 
until  I  told  them.  Mr.  Sadler  and  Jenkins 
were  in  the  opening  when  the  firing  com- 
menced." 

Jerry  Delaney,  for  the  state,  testified  as 
follows,  in  substance:  "I  reside  at  Pablo, 
and  saw  the  shooting  of  Deputy  Sheriff 
Sadler  by  the  prisoner,  Frank  Roberson,  on 
the  2r)th  of  June  last.  I  saw  Mr.  Sadler 
and  Dennis  Jenkins,  the  deputy  sheriffs, 
coming  towards  me.  Right  in  front  of  them 
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walked  two  colored  boys,  cloee  together,  wbo 
I  know  as  the  defendant,  Frank  RobcnoB, 
and  his  brother,  Mose  Roberson.  Sadler 
and  Jenkins  walked  faster  than  the  two 
boys,  and  soon  came  up  with  them.  Com- 
ing up  with  the  boys,  Sadler  went  on  the 
right  and  Jenkins  on.  the  left.  Sadler  took 
the  prisoner  by  the  right  arm.  Hie  prisoner 
pulled  away,  and  drew  his  gun,  jumped 
back,  and  fired  at  Sadler  twice  when  he  was 
about  8  feet  from  him.  The  prisoner  then 
ran  across  the  railroad  track,  turned,  and 
fired  again;  then  ran,  and  turned  again, 
and  fired  another  shot.  The  railroad  runs 
east  and  west.  He  and  the  prisoner  were  on 
the  south  side  of  the  track  when  the  shoot- 
ing occurred  first,  then  he  ran  across  to  the 
north  side  of  the  track  in  a  northwest  direc- 
tion. As  soon  as  the  prisoner  shot  Mr.  Sad- 
ler, I  and  Lowe  called  out  to  Sadler  to 
shoot.  We  also  called  out  to  Dennis  Jenk- 
ins to  shoot.  When  the  prisoner  fired  the 
first  shot,  he  was  about  2  feet  from  Sadler. 
After  the  second  shot  was  fired  by  the  pris- 
oner, Mr.  Sadler  fell  to  the  giound.  He  was 
shot  in  the  breast.  I  saw  Sadler's  corpse 
next  day,  and  attended  his  funeral.  Sadler 
drew  no  pistol  until  after  I  called  out  to 
him  to  shoot.  The  prisoner  shot  Sadler  al- 
most instantaneously  aiter  Sadler  put  his 
hand  on  him.  Sadler  fell  about  5  or  6  feet 
from  where  he  was  shot.  When  Sadler 
came  up  to  Frank  Roberson,  he  took  hold 
of  his  arm  firmly.  When  the  shooting  oc- 
curred, I  was  between  15  and  18  feet  from 
them.  Sadler  and  Jenkins  had  on  badge  of 
deputy  sheriff.  That  of  Mr.  Sadler  was  a 
large  metal  badge  with  'Deputy  Sheriff  Du- 
val County*  on  it.  It  was  pinned  to  his  coat, 
and  could  be  easily  seen.  The  shooting  oc- 
curred in  Duval  county,  Florida.  The  de- 
fendant was  captured  that  night,  about  12 
miles  from  Pablo,  as  he  was  coming  across  a 
trestle  at  Pottsburg  creek."  Cross-exam- 
ined: "When  Sadler  and  Jenkins  came  up 
with  them,  they  separated  the  two  Roberson 
boys,  Sadler  and  Jenkins  going  on  each  side 
of  Frank  Roberson.  Sadler  caught  him  by 
the  arm,  and  Jenkins  laid  his  hand  on  his 
other  ai-m.  Frank  Roberson  swung  himself 
loose,  and  shot  Sadler ,r-about  5  or  6  feet 
from  him  when  he  fired  the  first  two  shots. 
Jenkins  and  Sadler  made  no  demonstration 
as  if  to  draw  pistols  until  after  Frank  Rob- 
erson had  shot  and  I  called  to  them  to  shoot. 
Sadler  fired  his  pistol  as  he  was  fallii^. 
Jenkins  fired  as  the  prisoner  was  running, 
just  as  he  got  across  the  railroad  track. 
The  prisoner  was  running  as  Sadler  fired. 
Sadler  did  not  fire  until  after  the  second  shot 
was  fired  by  the  prisoner." 

Dr.  Hoyle  Haddodc  testified  that  he  made 
a  post  mortem  examination  on  the  body 
of  the  deceased,  Charles  M.  Sadler;  that  hi's 
death  was  caused  by  a  38-caliber  revolver 
bullet 

N.  B.  Broward  testified  that  he  was  sheriff 
of  Duval  county  at  the  time  of  the  shooting, 
and  that  Sadler  and  Deimis  Jenkins  were 
both  deputies  of  his  at  that  time. 

Isaiah  Srriall,  for  the  state,  testified  that 
he  was  down  at  Pablo,  on  the  excursion,  on 
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•June  26th  of  last  year,  and  saw  the  shoot- 
tug  of  Dennis  Jenkins  and  Mr.  Sadler  on 
that  day  by  the  two  Roberson  boys.  **I  was 
also  a  deputy  sheriff  at  the  time.  At  the 
time  Mr.  Sadler  waa  shot,  I  had  been  called 
about  arresting  a  man  for  carrying  concealed 
weapons,  about  the  same  time  Sir.  Sadler 
and  Dennis  Jenkins  were  called  to  arrest 
Frank  Roberson,  the  defendant.  I  saw  Mr. 
"Sadler  and  Jenkins  go  up  to  the  prisoner; 
Mr.  Sadler  on  one  side  and  Dennis  Jenkins 
on  the  other.  Mr.  Sadler  talked  to  the  pris- 
oner, and  told  him,  *I  have  to  arrest  you  for 
carrying  concealed  weapons.*  Mr.  Sadler's 
remark  was,  *My  boy,  I  have  to  arrest  you 
for  carr^'ing  concealed  weapons/  and  he  took 
hold  of  him.  Frank  Roberson  whirled 
around  as  soon  as  Mr.  Sadler  put  his  hands 
on  him,  and  shot  Mr.  Sadler.  Dennis  Jen- 
kins then  drew  his  pistol,  and  fired  at  Frank 
Robertson  as  he  was  running  away.  As  soon 
as  Dennis  Jenkins  fired  at  Frank  Roberson, 
Mose  Roberson  shot  Dennis  Jenkins  in  the 
back.  Mose  then  ran,  and  went  behind  a 
sign  board,  and  fired  tlire*  more  shots.  Aft- 
er Frank  Roberson  fired  the  first  shot,  he  ran 
across  the  railroad,  and  fired  three  more 
shots  at  Mr.  Sadler.  I  saw  Mr.  Sadler  fall 
as  he  fired  at  Frank  Roberson  as  the  latter 
was  running  away."  Cross-examined:  "I 
heard  Mr.  Sadler  say  to  Frank  Roberson,  *I 
arrest  you  for  carrying  concealed  weapons,' 
and  he  then  took  hold  of  him." 

Tom  Brown,  for  the  state,  testified  that  he 
was  present,  and  saw  the  shooting  of  Sadler 
by  the  defendant.  "At  the  time  the  shooting 
took  place,  1  was  standing  only  a  few  feet 
from  them.  When  Mr.  Sadler  made  the  ar- 
rest of  Frank  Roberson,  the  latter  jerked 
away,  and  fired  two  shots.  Then  he  ran 
away,  and  turned  around,  and  fired  two 
more  shots.  I  went  to  Mr.  Sadler,  who  was 
then  lying  on  the  ground,  and  assisted  to  do 
what  I  could  for  him." 

The  state  here  rested  its  case,  and  the  de- 
fendant offered  no  testimony. 

From  this  testimony  we  gather  the  follow- 
ing: brief  summary  of  the  circumstances  at- 
tending the  arrest  of  the  defendant  that  re- 
sulted in  this  unfortunate  homicide:  The 
defendant  and  his  brother,  out  of  the  pree- 
-ence  and  view  of  the  two  ofiioers,  committed 
a  breach  of  the  peace  by  shmnng  a  woman 
from  the  sidewalk,  at  the  same  time  intimi- 
dating her  by  a  threatening  display  of  a  pis- 
tol. After  this  actual  breach  of  the  peace 
<»me8  to  an  end,  the  two  brothers  pass  on, 
and  the  woman  seeks  the  two  officers  (depu- 
ty sheriffs),  and  informs  them  of  the  behav- 
ior of  the  two  brothers,  and  also  informs 
them  that  said  two  brothers  are  carrying 
pistols  concealed  on  their  persons.  Neither 
of  the  two  officers  knew  that  the  two  broth- 
ers were  carrying  concealed  weapons  except 
from  what  the  woman  told  them.  Upon  re- 
ceiving this  information  from  the  woman, 
the  two  officers  at  once,  without  procuring 
a  warrant  for  their  arrest,  start  out  to  find 
the  brothers ;  the  woman  accompanying  them 
to  point  them  out.  Upon  discovering  the 
two  brothers  walking  close  together,  the  two 


the  right  and  the  other  on  the  left  of  the  de- 
fendant brother;  the  deceased  officer  saying, 
"Boys,  I  have  to  arrest  you  for  carrying  con- 
cealed weapona,"  and  at  the  same  time  tak- 
ing hold  of  the  arm  of  the  defendant,  while 
the  other  officer  laid  his  hand  on  the  other 
arm  of  the  defendant.  The  defendant  in- 
stantly swung  himself  loose  from  the  grasp 
of  the  olficers,  whipped  out  his  pistol,  and 
fired  two  shots  in  rapid  succession  at  the 
officer  Sadler;  then  ran  away,  turning  a«  he 
ran,  and  firing  two  or  three  shots  more  at 
Sadler,  who  had  been  mortally  wounded  by 
one  of  the  two  first  shots.  Under  i^ese  cir- 
cumstances, was  the  arrest  of  the  defendant 
by  the  two  officers,  without  a  warrant,  au- 
thorized by  law?  We  think  that  it  was  not 
a  lawful  arrest.  The  antecedent  infraction 
of  the  peace  by  the  defendant  had  ended,  and 
had  occurred  out  of  the  presence  and  view  of 
the  olficers,  and  at  the  time  of  the  arrest  the 
defendant  was  conducting  himself  in  a  quiet, 
peaceable,  and  orderly  manner.  It  is  true, 
as  subsequent  events  quickly  proved,  that  he 
was  at  the  time  secretly  armed  with  a  pis- 
tol, but  he  was  at  the  time  making  no 
threatening  display  of  it;  and  it  would  seem 
to  be  uttering  a  solecism  to  say  that  a  man 
behaving  himself  in  a  quiet,  peaceable,  and 
orderly  manner,  but  having  a  pistol  quietly 
concealed  on  his  person,  tended  towards  a 
disturber  of  the  peace  from  the  bare  fact  of 
being  secretly  armed  with  such  pistol. 
Breaches  of  the  peace  generally'  manifest 
themselves  by  some  outward,  visible,  audi- 
ble, or  violent  demonstration;  not  from 
quiet,  orderly,  and  peaceable  acts  secretly 
done,  though  such  acts  may  be  mala  prohibi- 
ta.  The  carrying  of  arms  in  a  quie^  peace- 
able, and  orderly  manner,  but  concealed  on 
or  about  the  person,  is  not  either  a  breach 
of  the  peace  or  maium  in  ae.  Neither  does 
it,  of  itself,  tend  to  a  breach  of  the  peace,  but 
it  becomes  a  misdemeanor  only  because  it  is 
prohibited  by  statute.  The  statute  does  not 
declare  it  to  be  a  breach  of  the  peace,  nor 
does  the  statute  authorize  an  arrest  without 
warrant  for  its  infraction. 

Section  4723  of  the  Code  of  the  state  of 
Georgia  (ed.  1882)  provides  that  "an  arrest 
mav  be  made  for  a  crime,  by  an  officer,  either 
under  a  warrant  or  without  a  warrant,  if 
the  offense  is  committed  in  his  presence,  or 
the  offender  is  endeavoring  to  escape,  or  for 
other  cause  there  is  likely  to  be  a  failure  of 
justice  for  want  of  an  oflficer  to  issue  a  war- 
rant." The  supreme  court  of  Georgia,  in  the 
case  of  Pickett  v.  State,  99  Ga.  12,  25  S.  E. 
608,  construing  the  effect  of  this  statute  in 
authorizing  an  officer  to  arrest  without  war- 
rant for  the  crime  of  carrying  concealed 
weapons,  says:  "While,  under  §  4723  of  the 
Code,  an  officer  may,  without  a  warrant, 
make  an  arrest  for  an  offense  committed  in 
his  presence,  he  has  no  authority,  upon  bare 
suspicion,  or  upon  mere  information  derived 
from  others,  to  arrest  a  citizen,  and  search 
his  person,  in  order  to  ascertain  whether  or 
not  ne  is  carrying  a  concealed  weapon  in 
violation  of  law.  The  Constitution  of  this 
state  expressly  declares  in  the  bill  of  rights 
officers  step  up  behfnd  them,  one  officer  on  that  'the  right  of  the  people  to  be  secure  in 
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their  persons,  houses,  papers,  and  effects 
against  unreasonable  searches  and  seizures 
shall  not  be  violated.'  ...  If  any 
search  is  unreasonable  and  obnoxious  to  our 
fundamental  law,  it  is  one  of  the  kind  with 
which  we  are  now  dealing.  £ven  if  the  per- 
son arrested  did  in  fact  have  a  pistol  con- 
cealed about  his  person,  the  fact  not  being 
discoverable  without  a  search,  the  offense  of 
thus  carrying  it  was  not,  in  legal  contempla- 
tion, committed  in  the  presence  of  the  officer, 
and  the  latter  violated  a  sacred  constitution- 
al right  of  the  citizen  in  assuming  to  exer- 
cise a  pretended  authority  to  search  his  per- 
son in  order  to  expose  his  suspected  crimi- 
nality." Our  citizens  are  safe-guarded  in 
the  same  way  against  unreasonable  seizures 
and  searches  in  their  person,  houses,  etc.,  by 
the  22d  section  of  the  declaration  of  rights 
in  our  Constitution  of  1885;  and,  whether 
we  agree  or  not  with  the  Georgia  court  that, 
even  in  the  presence  of  a  statute  expressly 
authorizing  officers  to  arrest,  without  war- 
rant, for  any  crime  committed  in  their  pres- 
ence, such  officer  is  not  authorized  on  bare 
suspicion,  or  on  mere  information  derived 
from  others,  to  arrest  without  a  warrant  for 
the  crime  of  carrying  concealed  weapons 
when  actually  committed  in  the  presence  of 
such  officer,  yet  in  a  state  like  ours,  where 
we  have  no  such  statute  authorizing  officers 
to  arrest  without  warrant  for  any  and  all 
crimes  generally  when  committed  in  the 
presence  of  such  officer,  and  where  the  com- 
mon law  prevails,  in  the  absence  of  statute 
conflicting  with  or  abrogating  it,  we  think  it 
clear  that  an  officer  cannot  lawfully  arrest  a 
person  here  without  a  warrant  for  the  bare 
crime  of  carryii^  concealed  weapons,  wheth- 
er he  knows  it  of  his  own  knowledge  or  is 
informed  of  it  by  others,  and  whether  it  oc- 
curs in  or  out  of  his  presence,  unless  it  is 
done  in  such  manner  or  imder  such  ciroum- 
fltances  aft,  in  the  presence  of  the  officer,  to 
create,  threaten,  or  amount  to  a  breach  of  the 
peace ;  and  even  in  the  latter  case  the  arrest 
would  be  authorized,  not  from  the  bare  fact 
of  carrying  concealed  weapons,  but  because 
of  the  threatened  or  actual  breach  of  the 
peace  accompanying  it.  Quinn  v.  Heisel,  40 
Mich.  576;  Hatton  v.  Treehy  [1897]  2  Q.  B. 
452;  State  v.  HoJ<:omh,  88  Mo.  371;  Com.  v. 
WHqht,  158  Mass.  149,  19  L.  R.  A.  206,  33 
N.  E.  82. 

In  the  well-oonsidered  case  of  Briggs  v. 
Com.  82  Va.  554,  the  court,  discussing  the 
law  of  homicide  of  an  officer  in  resisting  an 
unlawful  arrest,  says:  "The  deceased  was 
without  authority  to  make  the  arrest,  and 
the  plaintiff  in  error  was  not  bound  to  sub- 
mit to  an  unauthorized  arrest.  The  law  up- 
on this  subject  is  stated  by  Mr.  Bishop  as 
follows :  *lf  one,  even  an  officer,  undertakes 
to  arrest  another  unlawfully,  the  latter  may 
resist  him.  He  has  no  protection  from  his 
office,  or  from  the  fact  that  the  other  is  an 
offender.  But  the  doctrine  .  .  .  that 
nothing  short  of  an  endeavor  to  destroy  life 
will  justify  the  taking  of  life  prevails  in 
this  case.  Consequently,  if  the  one  to  be  ar- 
rested kills  the  officer  or  private  individual 
in  resisting,  he  commits  thereby  the  lower 
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degree  of  felonious  homicide  called  man> 
slaughter.'  .  .  .  This  doctrine,  however,, 
must  be  qualified  by  the  consideration  of  the 
existence  of  malice,  .  .  .  and  by  the- 
principle  which  compels  every  man  to  avoid, 
as  far  as  possible,  the  extreme  necessity  to 
take  life.  If,  upon  being  assaulted,  the  pas- 
sion of  the  assaulted  person  become  greatly 
excited,  and  under  that  impulse  he  kill  hia 
assailant,  though  it  be  with  a  deadly  weap- 
on, the  offense  is  manslaughter  only.  Yet,, 
should  his  resistance  with  a  deadly  weapon 
be  made  in  a  very  cruel  manner,  not  at  all 
justified  by  the  nature  of  the  assault,  the  in- 
ference would  be  that  malice,  not  paesioo^ 
impelled  the  blow  making  his  crime  mur- 
der. ...  So  one  who,  excited  in  resist- 
ing the  outrage  of  an  illegal  arrest,  kills  the 
aggressor  with  a  deadly  weapon,  commita 
only  manslaughter,  unless  acting  from  ex- 
press malice.  The  true  view  of  the  law  in. 
reason  is  that,  when  the  mere  fact  of  an  ille- 
gal arrest,  attempted  or  consummated,  ap- 
pears, if  the  one  suffering  it  kills  the  offioer 
or  other  arresting  person,  whether  with  a 
deadly  weapon  or  by  other  meanfi,  he  may 
rely  on  the  presumption  that  his  mind  was 
beclouded  by  passion;  but,  if  actual  malice 
is  affirmatively  proved,  the  homicide  will  be 
murder."  The  same  case  asserts  that  the 
question  arises  in  such  cases  whether  th» 
killing  is  bv  reason  of  the  sudden  passion, 
caused  by  the  illegality  of  the  arrest,  or  by 
reason  of  malice.  If  the  first,  then  it  ia 
manslaughter  only;  if  the  second,  then  it  is 
murder.  The  same  case  also  sanctions  the 
inference  of  the  existence  of  malice  in  suck 
cases  from  the  facts  and  circumstances  in 
proof  tending  to  show  its  existence, — such  aa 
whether  the  arrest  was  made  in  an  exasper- 
ating or  violent  manner ;  and  whether  the 
defendant,  at  the  time  of  the  shooting,  was 
loose  and  free  from  the  officer,  or  actually 
in  his  clutches;  and  whether  the  defendant 
fled  immediately,  and  continued  to  shoot  aft- 
er fleeing.  And  we  might  add  that  in  the 
proofs  in  the  present  case  there  are  other 
facts  proper  to  be  considered  upon  the  ques- 
tion of  the  existence  of  malice  on  the  part  of 
the  deffflidant  at  the  time  he  did  this  shoots 
ing, — such,  for  instance,  afi  his  unprovoked 
prior  assault  upon  tlie  woman,  and  wanton 
threat  to  shoot  her, — as  tending  to  evince  a 
depraved  mind,  r^ardless  of  human  life ;  the 
fact  that  he  did  not  stop  to  inquire  or  ascer- 
tain whether  the  deceased  had  a  warrant  for 
his  arrest  or  not,  and,  consequently,  that  he 
did  not  know  when  he  shot  whether  his  ar- 
rest was  lawful  or  unlawful.  All  of  these 
are  proper  circumstances  to  be  considered  by 
the  jury  upon  the  question  of  the  existence 
of  malice  or  premaiitated  design.  To  the 
same  effect  is  the  case  of  Brooks  v.  Com.  61 
Pa.  352,  100  Am.  Dec.  645.  In  GaZtnn  ▼. 
State,  6  Coldw.  283,  the  supreme  court  of 
Tennessee  says:  "An  unlawful  arrest,  made 
bona  fide,  under  color  of  legal  authority,  ia 
but  a  trespass,  and,  like  other  trespasses, 
it  may  not,  in  the  particular  case,  constitute 
an  aggravated  provocation.  The  fact  that 
an  officer  or  citizen  attempting  the  arresty 
and  being  slain  in  so  doing,  has  exceeded  hia 
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authority,  does  not  necessarily  reduce  the 
kiJling  to  manslaughter  if  the  slayer  had  no 
valid  reason  to  believe  himeelf  in  immediate 
danger  of  death  or  great  bodily  harm,  and 
the  homicide  was  in  fact  perpetrated,  not  in 
paAsion  or  sudden  heat,  upon  the  provocation 
of  the  arrest,  but  with  cool,  deliberate  mal- 
ice and  premeditation.  .  .  .  An  attempt 
to  arrest  a  person  in  violation  od  law  may 
afford  such  provocation  to  the  person  ar- 
rested as  to  reduce  the  killing  frcnn  murder 
to  manslaughter.  The  killing  is  still  un- 
lawful, and  a  felony.  If  the  attempt  to  ar- 
rest be  unlawful,  the  party  sought  to  be  ar- 
rested may  use  such  reasonable  force,  pro- 
portioned to  the  injury  attempted  upon  him, 
as  is  necessary  to  effect  his  escape,  but  no 
more;  and  he  cannot  do  this  by  using,  or  of- 
fering to  use,  a  deadly  weapon,  if  he  has  no 
reason  to  apprehend  a  greater  injury  than 
a  mere  unlawful  arrest."  To  the  same  ef- 
fect is  the  case  of  Jones  v.  StatCj  26  Tex. 
App.  1,  9  S.  W.  53.  In  the  case  of  Miller  v. 
Stale,  31  Tex.  Grim.  Rep.  609,  21  S.  W.  926, 
it  is  said :  A  person  is  not  required  to  sub- 
mit to  illegal  arrest,  but  may  demand  the 
warrant  or  proper  authority,  and,  in  its  ab- 
sence, repel  force  by  force,  provided  the 
force  does  not  exceed  prevention  and  de- 
fense. The  right  to  repel  force  by  force  con- 
tinues until  the  person  attempting  the  ille- 
gal arrest  presses  forward  with  such  vio- 
lence that  the  person  defending  is  obliged  to 
choose  between  three  things, — to  retreat,  to 
surrender,  or  the  death  of  his  adversary.  If 
the  force  used  is  disproportionate  to  the  in- 
jury about  to  be  inflicted,  self-defense  is 
eliminated,  and,  if  it  is  attributable  to  any 
other  cause  th&n  resistance  to  the  illegal  ar- 
rest, such  arrest  cannot  be  a  mitigating  cir- 
cumstance. An  illegal  arrest  is  deemed  in 
law  a  great  provocation,  and,  if  conceded,  to 
constitute  adequate  cause;  yet,  to  reduce  a 
killing  in  resisting  such  arrest  to  man- 
slaughter, sudden  passion  must  have  existed 
in  the  mind  of  the  slayer  at  the  time  of  the 
homicide,  otherwise  the  killing  is  murder. 
In  such  case  adequate  cause  and  sudden  pas- 
sion must  concur.    The  existence  of  an  un- 


known provocation  to  the  accused — as  that 
the  warrant  for  his  arrest  is  illegal — at  the 
time  he  kills  an  officer  while  resisting  arrest 
is  not  sufficient  to  reduce  the  homicide  be- 
low murder.  Reg.  v.  Chapman,  12  Cox,  C. 
C.  4. 

In  view  of  the  law  as  above  stated  touch- 
ing the  rights  of  the  citizen  in  cases  of  un- 
lawful arrests,  and  the  fact  that  the  arrest 
in  this  case  has  been  found  under  the  facts 
in  proof  to  have  been  unlawful,  the  defend- 
ant 'had  the  right  to  have  the  question 
passed  upon  by  the  jury,  under  proper  in- 
structions of  the  law  of  the  case  from  the 
court,  as  to  whether  his  action  in  shooting 
the  deceased  was  prompted  solely  by  a  trans- 
port of  sudden  jpassion  provoked  by  the  un- 
lawfulness of  his  arrest,  or  whether  it  re- 
sulted from  malice  or  a  premeditated  design 
to  effect  the  death  of  the  deceased.  If  it 
was  the  result  solely  of  such  sudden  passion, 
then  his  offense  was  manslaughter,  but,  if 
from  premeditated  design,  then  it  was  mur- 
der. The  latter  part  of  the  questioned 
charge  of  the  court  erroneously  converted 
the  facts  of  the  arrest,  as  an  assertion  of 
law,  into  a  lawful  arrest,  when  it  was  other- 
wise, thus  eliminating  from  the  considera- 
tion of  the  jury  the  questions  involving  the 
defendant's  right  in  a  case  of  unlawful  ar- 
rest. Such  chai'ge  was  therefore  vitally  er- 
roneous, and  necessitates  a  reversal  of  the 
judgment  of  conviction. 

Various  other  errors  are  assigned  upon  re- 
fusals to  give  divers  instructions  requested 
on  behalf  of  the  defendant.  Of  these  sev- 
eral are  abandoned  here  by  nonargument. 
Of  those  argued  it  becomes  necessary  for  us, 
after  what  has  already  been  said,  merely  to 
add  that  we  have  examined  such  refused  in- 
structions, and  find  that  they  were  properly 
refused. 

The  assignment  of  error  predicated  on  the 
court's  denial  of  the  defendant's  motion  in 
arrest  of  judgment  has  been  abandoned  here. 

For  the  error  found,  the  judgment  of  the 
court  below  is  reversed,  and  a  new  trial  or- 
dered. 


GEORGIA  SUPREME  COURT. 


R.  J.  CAMP  et  al. 

V. 

DIXON,  MITCHELL,  &  COMPANY. 

(112  Ga.  872.) 

•1.  The  cnttlns:  and  removal  of  tim- 
ber from  forest  lands  Is  a  destrnctlve 
trespass,  and  one  liable  In  Its  nature  to 
cause  Irreparable  damage  to  the  owners  of 
the  timber.  Consequently  an  Injunction  will 
Issue  to  restrain  such  a  trespass,  where  it 
It  a  continuing  one  which  would  result  in 
denuding  the  land  of  Its  timber,  and  where 

•Headnotes  by  Cobb,  J. 


Note. — For    injunction    against    trespass    to 
cut  timber,  see  Carney  v.  Hadley   (Fla.)  22  L. 
R.  A.  233,  and  note, 
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the  owners  thereof  have  made  large  Iftvest- 
ments  in  sawmills  and  equipment  prepara- 
tory to  converting  the  timber  into  lumber  to 
sell  in  the  markets,  notwithstanding  the  al- 
leged trespasser  may  be  entirely  solvent.  In 
such  a  rase  the  remedy  at  law  by  an  action 
for  damages  is  not  adequate  and  complete, 
as  the  damage  resulting  to  the  owners  of  the 
timber  in  the  depreciation  of  the  value  of 
their  plant  and  equipment,  and  in  the  loss 
of  expected  profits,  cannot  be  accurately  and 
completely  measured  in  money. 
2.  Kven  If  error  -%vas  committed  In  the 
admission  of  tlie  evidence  of  which 
complaint  Is  made  In  the  cross  bill  of  excep- 
tions, it  was  not  of  such  a  character  as  to 
prejudice  the  rights  of  the  defendants. 

(March  1,  1901.) 
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CROSS-WRITS  of  error  to  the  Superior 
Court  for  Echols  County  to  review  a 
judgment  refusing  an  injunction  against 
cutting  and  removing  timber  from  certain 
lands;  defendants  excepting  to  the  admission 
of  certain  evidence.  Reversed  on  plaintiffs* 
iorit. 

The  facts  are  stated  in  the  opinion. 

Messrs,  J.  Ii.  Sweat  and  Spenoer  B. 
Atkinson  for  plaintiffs  in  error. 

Messrs.  Charlton  A  Charlton,  8.  T. 
Kingtbery  A  Son,  and  Toomor  A  Rey- 
nolds for  defendant  in  error. 

Cobb,  J.,  delivered  the  opinion  of  the 
oourt: 

R.  J.  ft  B.  F.  Camp  filed  an  application  for 
an  injunction  to  restrain  the  defendants, 
Dixon,  Mitchell,  k  Co.,  from  cutting  and  re- 
moving the  timber  from  eight  described  lots 
of  land;  it  being  alleged  that  the  plaintiffs 
were  the  lawful  owners  of  the  timber.  The 
judge  passed  an  order  refusing  to  grant  an 
injunction,  and  to  this  judgment  the  plain- 
tiffs excepted. 

1.  The  plaintiffs  in  error  claim  that  the  re- 
fusal to  grant  the  injunction  was  erroneous 
for  several  reasons;  but,  under  the  view  we 
have  taken  of  the  case,  it  is  necessary  to  re- 
fer to  only  one  of  them. 

One  of  the  grounds  upon  which  the  plain- 
tiffs predicated  their  right  to  an  injunction 
was  that  the  acts  of  trespass  committed  by 
the  defendants  were  irreparable  in  damages. 
There  was  evidence  from  which  the  judge 
could  have  found  that  the  defendants  were 
entirely  solvent,  and  the  case  will  be  dealt 
with  as  if  he  had  so  found.  With  reference 
to  the  character  of  the  acts  committed  by 
the  defendants,  as  well  as  the  character  of 
the  damages  thereby  sustained,  the  plain- 
tiffs alleged  in  their  petition:  The  defend- 
ants, having  a  steam  sawmill  in  Echols 
county,  have,  without  warrant  or  authority 
of  law,  and  to  the  great  injury  and  damage 
of  plaintiffs,  entered  upon  certain  of  the  lots 
described  in  the  petition,  and  engaged  in  cut- 
tinir  and  removing  the  timber  therefrom  for 
sawmill  purposes,  and  are  threatening  to  en- 
ter upon  others  of  said  lots,  to  cut  and  re- 
move the  timber  therefrom  for  the  same  pur- 
poses, and  also  to  construct,  maintain,  and 
operate  tram  roads  thereon.  By  reason  of 
the  i^Tongful  acts  mentioned,  plaintiffs  have 
been  and  will  be  damaged  in  the  sum  of  $1,- 
000  per  lot,  or  other  large  sum.  The  tim- 
ber on  the  lots  of  land  mentioned  above 
forms  part  of  a  body  of  timber  purchased  by 
the  plaintiffs  for  the  sole  purpose  and  with 
the  view  of  cutting  and  sawing  the  same  into 
lumber  for  their  own  benefit  and  profit,  and 
for  the  defendants  to  be  permitted  to  cut 
and  remove  the  same  would  result,  not  only 
in  great  injury  and  damage  to  plaintiffs  as 
aforesaid,  but  largely  in  incalculable  injury 
and  damage  and  irreparable  loss  to  the  plain- 
tiffs in  carry ini?  out  the  plans  and  purposes 
of  their  sawmill  business.  The  prayer  of  the 
petition  was  that  defendants  be  restrained 
from  cutting  and  removing  the  timber,  or  in- 
terfering therewith  in  any  way  or  manner, 
and  from  building  and  operating  tram  roads 
62  L.  R.  A. 


upon  and  through  the  land,  and  that  plain- 
tiffs have  judgment  for  damages.  By  an 
amendment  it  was  alleged  that  the  plaintiff 8» 
in  addition  to  the  sums  claimed  in  the  origi- 
nal petition,  would  be  further  damaged  in 
the  loss  of  profits  they  would  make  from  the 
sawing  and  converting  the  timber  into  lum- 
ber, and  irreparably  damaged  in  being  de- 
prived of  timber  with  which  to  carry  on 
their  mill  business.  They  further  alleged 
that  the  timber  on  the  lots  described  in  the 
petition,  as  well  as  on  others,  aggregating 
37,730  acres,  was  purchased  with  the  view 
and  expectation  of  cutting  the  same  at  their 
mills  in  Hamilton  county,  Florida,  and  upon 
the  faith  thereof  they  have  invested  $200^000 
in  sawmills,  planingmills,  railroads,  and 
other  equipments,  located  on  the  Suwanee 
river  below  said  timber,  in  the  state  and 
county  above  mentioned,  expecting  to  use  the 
river  and  such  tram  roads  as  they  might  con- 
struct to  remove  the  timber  from  the  lots  to 
their  mills,  there  to  be  sawed  and  converted 
into  lumber.  It  is  further  alleged  that  the 
purpose  of  the  defendants  was  not  only  to 
cut  and  remove  the  timber  from  the  lots  de- 
scribed in  the  petition,  but  from  all  other 
lots  purchased  from  R.  J.  Nelson,  and  that, 
unless  the  defendants  are  enjoined  as  prayed, 
the  damages  to  plaintiffs*  business  and  in- 
vestments will  be  irreparable.  The  defend- 
'  ants  filed  a  demurrer  to  the  petition  on  the 
'  ground  that  the  trespass  alleged  is  suscep- 
I  tible  of  perfect  pecuniary  compensation,  and 
'  plaintiffs  have  an  adequate  remedy  at  law. 
I  Subject  to  the  demurrer,  they  filed  an  an- 
'  swer  denying  the  title  of  the  plaintiffs  and 
I  Retting  up  title  in  themselves ;  denying  that 
I  the  damages  would  be  irreparable,  and  set- 
ting up  by  way  of  cross  action  that  the  plain. 
I  tiffs  have  damaged  them  in  a  named  sum  by 
procuring:  a  restraining  order  stopping  their 
mills.  The  defendants  admit  in  their  answer 
"that  it  is  their  purpose  to  cut  and  remove 
the  timber  from  the  lots  described  in  the 
oris^inal  petition,  and  also  from  some  of  the 
other  lots  purchased  by  plaintiffs  from  the 
said  R.  J.  Nelson."  At  the  hearing  plain- 
tiffs introduced  in  evidence  an  affidavit  of 
S.  O.  Culpepper,  a  portion  of  which  is  in  the 
following  language:  ''That  he  has  had  ex- 
tensive experience  in  connection  with  the 
sawmill  and  lumber  business.  That  he  is 
now  connected  with  the  large  sawmill  and 
lumber  business  of  the  plaintiffs  of  the 
above-stated  case,  and  has  been  for  some 
years  past.  That  he  is  familiar  with  all  the 
facts  stated,  not  only  in  the  original  petition, 
but  in  the  amendment  proposed  thereto 
sworn  to  by  B.  F.  Camp  before  deponent  on 
November  15,  1900,  and  that  the  same  are 
true.  That,  for  plaintiffs  to  be  deprived  of 
the  use  of  the  timber  purchased  by  them, 
they  would  not  only  lose  the  profits  to  be 
made  therefrom,  but  have  to  shut  down  their 
mill.  The  investnrents  made  therein  and  in 
connection  therewith  would  be  a  total  loss, 
unless  plaintiffs  could  find  a  purchaser  for 
secondhand  mill,  machinery,  and  appliances, 
and  even  then  they  could  not  reasonably 
hope  to  obtain  half  price  therefor.  Or,  if 
they    could    procure   timber    elsewhere,  and 
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were  able  to  move,  ihe  cost  and  expense 
thereof  would  be  nearly  equal  to  the  original 
investment." 

Do  the  facts  alleged  in  the  petition  and 
amendment,  as  well  as  those  stated  in  the 
foregoing  affidavit,  make  a  case  for  the 
granting  of  an  injunction?  The  facts  as  to 
the  nature  of  the  acts  of  trespass  and  the 
character  of  the  damages  were  practically 
undisputed.  The  defendants  did  deny  in 
general  terras  that  the  damages  would  be  ir- 
reparable, but  they  offered  nothing  to  con- 
trovert the  statements  as  to  this  matter  con- 
tained in  the  petition  and  the  affidavit.  It 
is  diflicult,  if  not  impossible,  to  ascertain 
from  the  record  whether  the  plaintiffs  or 
the  defendants  are  in  possession  of  the  tim- 
ber in  controversy.  Both  claim  the  right  of 
possession.  Both  claim  to  have  title  to  the 
timber  in  controversy,  and  both  attach  ab- 
stracts of  their  title.  The  chain  of  the  de- 
fendants' title  appears  however,  from  the 
abstract,  to  be  incomplete;  and  the  judge 
would  not  have  been  justified  in  refusing  to 
enjoin  them  on  the  theory  that  they,  and  not 
the  plaintiffs,  were  the  real  owners  of  the 
property  in  controversy.  He  must  therefore 
have  refused  the  injunction  because  he  was 
of  opinion  that  the  plaintiffs  did  not  show  a 
•'perfect  title*'  to  the  timber,  within  the 
meaning  of  §  4927  of  the  Civil  Code,  and 
that  their  allegations  and  evidence  did  not 
ehow  such  acts  of  irreparable  damage  as  to 
warrant  the  court  in  granting  the  injunc- 
tion. Under  the  view  we  have  taken  of  the 
ease,  it  is  immaterial  whether  the  plaintiffs 
had  a  ''perfect  title,"  within  the  meaning  of 
the  section  of  the  Code  just  referred  to. 
They  showed  a  "good  title;"  that  is,  one 
which  prima  facie  would  have  authorized  a 
reoovei-y  in  ejectment.  And,  while  there 
was  abundant  evidence  to  show  that  the  de- 
fendants were  solvent,  the  acts  of  trespass 
allied  and  proved  were  shown  to  be  irrep- 
arable in  damages. 

For  a  long  tame  the  English  chancery  court 
declined  to  grant  an  injunction  to  restrain 
a  trespass,  and  the  exercise  of  this  power  in 
such  a  case  is  of  comparatively  modern  ori- 
gin ;  the  earliest  case  referred  to  by  the  law 
writers  being  that  of  Flammang,  decided  by 
Lord  Thurlow.  See  Moore  v.  Ferrell,  1  Ga. 
10;  Bispham,  E^.  6th  ed.  §  435.  Since  that 
time  the  practice  has  been  quite  common 
both  in  England  and  in  this  country,  but  the 
granting  of  the  writ  has  in  such  cases  been 
limited  to  cases  where  the  damages  result- 
ing from  the  acts  of  trespass  would  be  irre- 
m^iable  or  irreparable,  either  on  account  of 
the  nature  of  the  acts  or  the  circumstances 
of  the  parties.  The  p^eneral  rule  on  the  sub- 
ject has  been  embodied  in  our  Code  in  the 
following  laiiguage:  "Equity  will  not  in- 
terfere to  res&ain  a  trespass,  unless  the  in- 
jui-y  is  irreparable  in  damages,  or  the  tres- 
passer is  insol/vent,  or  there  exist  other  cir- 
cumstances which,  in  the  discretion  of  the 
court,  render  the  interposition  of  this  writ 
necessary  and  proper,  among  which  shall 
be  the  avoidance  of  circuity  and  multiplicity 
of  actions."  Civil  Code,  §  4916.  The  ex- 
pression '"an  injury  irreparable  in  damageSi** 
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appearing  in  oip*  Code,  a«  well  as  in  many  of 
the  books,  has  been  variously  defined.  "Aa 
injury  is  irreparable  either  from  its  nature, 
as  when  the  party  injured  cannot  be  ade- 
quately compensated  therefor  in  damages, 
or  when  the  damages  which  may  result  there- 
from cannot  be  measured  by  any  certain  pe- 
cuniary standard."  16  Am.  £  'Eng.  Enc. 
Law,  2d  ed.  p.  361.  In  GoAise  v.  Perkins,  56 
N.  C.  (3  Jones  Eq.)  179,  69  Am.  Dec.  728, 
it  was  said  that  an  irreparable  injury  is  one 
"of  a  peculiar  nature,  so  that  compensation 
in  money  cannot  atone  for  it."  This  defini- 
tion is  fairly  deducible  from  the  earlier  cases, 
but  it  is  entirely  too  narrow  to  meet  the  de- 
cisions of  more  modern  times.  The  tendency 
of  the  courts  at  the  beginning  was  to  grant 
injunctions  very  sparingly  in  cases  of  tres- 
pass, but  the  lapse  of  a  few  years  has  done 
much  to  break  down  the  barriers  of  this  con- 
servatism, and  pave  the  way  for  tiie  exercise 
of  greater  liberality  in  this  direction.  In 
the  light  of  modern  decisions,  an  irreparable 
injury  may  be  said  to  be  one  which,  eitJier 
from  its  nature,  or  from  the  circumstances 
surrounding  the  person  injured,  or  the  finan- 
cial condition  of  the  person  committing  the 
injury,  cannot  be  readily,  adequately,  and 
completely  compensated  for  with  money. 
"Where  the  injury  complained  of  is  such  as 
to  destroy  plaintiff's  property,  or  render  it 
entirely  worthless  for  his  purposes,  it  may 
properly  be  regarded  as  irreparable."  1 
Beach,  Inj.  §  35.  In*  Kerr,  Inj.  fH,  it  is 
said:  "By  the  term  'irreparable  injury*  it 
is  not  meant  that  there  must  be  no  physical 
possibility  of  repairing  the  injury;  all  that 
18  meant  is  that  the  injury  would  be  a  griev- 
ous one,  or  at  least  a  material  one,  and  not 
adequately  reparable  by  damages;  and  by 
the  term  'the  inadequacy  of  the  remedy  by 
damages'  is  meant  that  the  remedy  by  dam- 
ages [obtainable  at  law]  is  not  such  a  com- 
pensation as  will  in  effect,  though  not  in 
specie,  place  the  parties  in  the  position  in 
which  they  formerly  stood.  If  the  act  com- 
plained of  threatens  to  destroy  the  subject- 
matter  in  question,  the  case  may  come  within 
the  principle,  even  though  the  damages  may 
be  capable  of  being  accurately  measured.'* 
We  quote  the  following  admirable  sununary 
of  the  law  from  Pom.  Eq.  Jur.  §  1367:  "If 
a  trespass  to  property  is  a  single  act,  and  is 
temporary  in  ite  nature  and  effecte,  so  that 
the  legal  remedy  of  an  action  at  law  for  dam- 
ae:es  is  adequate,  equity  will  not  interfere. 
The  principle  determining  the  jurisdiction 
embraces  two  classes  of  cases,  and  may  be 
correctly  formulated  as  follows:  (1)  If  the 
trespass,  although  a  single  act,  is  or  would 
be  destructive,  if  the  injury  is  or  would  be 
irreparable, — that  is,  if  the  injury  done  or 
threatened  is  of  such  a  nature  that  when  ac- 
complished the  property  cannot  be  restored 
to  its  original  condition,  or  cannot  be  re- 
placed, by  means  of  compensation  in  money, 
— ^then  the  wronsrwill  be  prevented  or  stopped 
by  injunction.  (2)  If  the  trespass  is  continu- 
ous in  its  nature, — if  repeated  acts  of  wrong 
are  done  or  threatened,  although  each  of 
thefie  acts,  token  by  itself,  may  not  be  de- 
structive, and  the  legal  remedy  mav  not 
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therefore  be  adequate  for  each  single  act  if  it 
stood  alone, — then,  also,  the  entire  wrong 
will  be  prevented  or  stopped  by  injunction, 
on  the  ground  of  avoiding  a  repetition  of 
similar  actions.  In  both  cases  the  ultimate 
criterion  is  the  inadequacy  of  the  legal  rem- 
edy. All  the  cases,  English  and  American, 
have  professed  to  adopt  the  inadequacy  of 
legal  remedies  as  the  test  and  limit  of  the 
injunctive  jurisdiction;  but  in  applying  this 
criterion  the  modern  decisions,  with  some  ex- 
ceptions among  the  American  authorities, 
have  certainly  held  the  injury  to  be  irrepa- 
rable and  the  legal  remedy  inadequate  in 
many  instances  and  under  many  circumstan- 
ces where  Chancellor  Kent  would  probably 
have  refused  to  interfere.  It  is  certain  that 
many  trespasses  are  now  enjoined,  which,  if 
committed,  would  fall  far  short  of  destroy- 
ing the  property,  or  of  rendering  its  restora- 
tion to  its  original  condition  impossible." 
The  author  then  says  that  injunctions  are 
now  liberally  granted  to  prevent  a  threat- 
ened injury  as  well  as  to  stop  a  wrong  al- 
ready being  committed.  In  Lowndes  v.  Bet- 
tic,  33  L.  J.  Ch.  N.  S.  451,  it  was  held  that 
where  the  defendant  is  in  possession,  and  the 
plaintiff,  claiming  possession,  seeks  to  re- 
strain an  act  of  trespass,  the  general  rule  is 
that  the  injunction  will  not  begranted.  Where 
the  plaintiff  is  in  possession,  and  the  defend- 
ant is  an  utter  stranger,  not  claiming  under 
color  of  right,  the  tendency  of  the  court  is 
not  to  gsant  the  injunction,  but  to  leave  the 
plaintiff  to  his  action  at  law.  But  where 
the  plaintiff  is  in  possession,  and  seeks  to  re- 
strain one  who  claims  by  an  adverse  title, 
the  tendency  of  the  court  is  to  grant  the  in- 
junction. See  also,  in  this  connection,  Bisp- 
ham,  Eq.  pp.  560,  561.  As  before  remarked, 
it  is  difficult  to  ascertain  from  the  present 
record  which  of  the  parties  is  in  possession. 
ITiey  both,  however,  claim  under  an  adverse 
title;  and  therefore  the  present  controversy, 
as  to  this  point,  comes  more  nearly  within 
the  last  of  three  cases  referred  to  in  the  de- 
cision just  cited.  Both  of  the  parties  mak- 
ing a  bona  fide  claim  to  the  property  in  dis- 
pute, they  are  in  much  the  same  position  as 
the  parties  in  Johnson  v.  HaU,  83  Ga.  281. 
9  S.  E.  783,  where  it  was  said  that  an  injunc- 
tion could  properly  have  been  granted  at  the 
instance  of  either  party  to  restrain  the  other 
from  cutting  timber. 

Coming  down  to  the  facts  of  the  present 
case,  what  has  been  the  practice  of  the  courts 
in  applications  for  injunctions  to  restrain 
the  destruction  of  timber?  "Where  grow- 
ing timber  constitutes  the  principal  value  of 
land,  the  cutting  of  it  by  a  trespasser  consti- 
tutes irreparable  injury,  in  the  equitable 
sense,  and  may  properly  be  restrained  by  in- 
junction." 2  Beach,  Modern  Eq.  Jur.  S  720. 
**Where,  however,  the  trespass  consists  in  the 
cutting  of  timber  upon  complainant's  lands, 
going  to  the  destruction  of  that  which  is  es- 
sential to  the  value  of  the  estate  itself  in  the 
character  in  which  it  has  been  enjoyed,  a 
fitting  case  is  presented  for  relief  by  injunc- 
tion." 1  High,  Tnj.  3d  ed.  §§  671,  724.  "The 
jurisdiction  in  trespass  is  often  and  bcneA- 
oiallv  exercised  to  restrain  the  cutting  of 
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timber  and  destruction  of  growing  trees.  For- 
merly the  fact  that  the  title  to  the  premises 
was  in  dispute  at  the  time  of  the  application 
was  considered  a  sufficient  reason  for  refus- 
ing  relief  by  injunction  against  the  cutting 
and  removai  of  timber.  But,  owing  partly 
to  the  serious  nature  of  the  wrong,  and 
partly  to  a  relaxation  of  the  rule,  courts  in 
later  times  usually  grant  temporary  injunc- 
tions in  this  class  of  cases  pending  an  adjud- 
ication  of  the  legal  right  between  the  par- 
ties. Especially  will  relief  be  granted  where 
the  trespass  of  cutting  timber  amounts  to  a 
destruction  of  the  essential  value  of  the  es- 
tate in  the  character  in  which  it  has  been 
enjoyed."  1  Spelling,  Extraordinary  Relief, 
§  346.  In  Crockford  v.  AlexcMdery  15  Ves. 
Jr.  139,—- a  case  decided  in  1808, — ^Lord  El- 
don  granted  an  injunction  to  restrain  the 
cutting  of  timber.  In  King  t.  Stuart ,  84 
Fed.  546.  it  was  held:  "Injunction  against 
cutting  trees  is  not  limited  to  shade  and 
ornamental  trees,  but  extends  to  the  cutting 
and  carrying  away  of  trees  from  forest  lands, 
when  the  trespass  is  a  continuing  one,  which 
would  result  in  denuding  the  land  of  valu- 
able timber.**  In  reply  to  the  suggestion 
that  the  plaintiffs  had  an  adequate  remedy 
at  law,  Judge  Paul  said:  "The  contention 
of  the  defendants  is  that  the  plaintiff  has  a 
full,  adequate,  and  complete  remedy  at  law 
for  any  damage  he  may  suffer  by  reason  of 
the  trespasses  of  which  he  complains ;  that 
this  remedy  is  an  action  at  law  for  damages, 
to  be  measured  by  the  value  of  the  timber  re- 
moved. That  this  was  the  doctrine  at  com- 
mon law  is  admitted,  but  that  its  strictness 
has  been  greatly  modified  by  the  decisions  of 
courts  of  equity  in  England  and  in  this  coun- 
try is  too  well  established  to  admit  of  dis- 
cussion." In  discussing  what  is  meant  by 
an  "adequate  remedy,''  the  learned  judge 
quotes  the  following  from  a  note  to  §  1357, 
Pom.  Eq.  Jur.:  "The  legal  remedy  is  not 
adequate  simply  because  a  recovery  of  pe- 
cuniary damages  is  possible.  It  is  only  ade- 
quate when  the  injured  paxty  can  by  one  ac- 
tion at  law  recover  damages  which  consti- 
tute a  complete  and  certain  relief  for  the 
whole  wrong, — a  remedy  virtually  as  effi- 
cient as  that  given  by  a  court  of  equity.  This 
conclusion  is  sustained  by  the  consensus  of 
modern  decisions  of  the  highest  authority, 
although  it  cannot  be  claim^  that  the  cases 
are  unanimous  in  its  acceptance."  In  Bus- 
kirk  V.  King,  18  C.  C.  A.  418,  25  U.  S.  App. 
607,  72  Fed.  22.  Circuit  Judge  Goff  held  that 
an  injunction  would  be  granted  to  restrain 
the  cutting  and  removal  of  large  quantities 
of  timber  during  such  time  as  was  necessary 
to  try  the  question  of  title;  such  an  act  of 
trespass  being  one  which  is  "irremediable 
and  destroys  the  substance  of  the  property." 
And  numerous  authorities  are  cited  to  sus- 
tain the  decision.  A  similar  conclusion  was 
reached  by  District  Judge  Wellborn  in 
United  States  v.  augl<urd,  79  Fed,  21.  In 
Vorthem  P.  R.  Co.  v.  Cunmngham,  103  Fed. 
708,  Judge  Hanford  granted  an  injunction  to 
restrain  the  defendant  from  pasturing  his 
sheep  upon  the  lands  of  the  plaintiff,  which 
were  valuable  only  for  grazinff  purposes ; 
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«uch  an  act  of  trespass  being  classed  with 
mining  lands,  digging  the  soil,  and  cutting 
down  trees.  In  the  case  of  Erhardt  v.  Boaro, 
113  U.  S.  539,  28  L.  ed.  1117,  5  Sup.  Ot.  Rep. 
■565,  Mr.  Justice  Field  used  the  following 
language:  ''It  is  now  a  common  practice, 
in  cases  where  irremediable  mischief  is  being 
done  or  threatened,  going  to  the  destruction 
-of  the  substance  of  the  estate,  such  as  the  ex- 
tracting of  ores  from  a  mine,  or  the  cutting 
•down  of  timber,  or  the  removal  of  ooaJ,  to 
issue  an  injunction,  though  the  title  to  the 
premises  be  in  litigation."  In  Brown  v.  Bo- 
lanfy  37  Fla.  102,  19  So.  161,  the  supreme 
<iourt  of  Florida  held  that  the  mining  and 
taking  of  phosphate  rock  from  the  soil  of 
land  chiefly  valuable  on  account  of  the  phos- 
phate amounts  to  a  destruction  of  the  estate 
in  the  character  in  which  it  has  been  enjoyed, 
a.nd  the  injury  resulting  therefrom  is  of  an 
irreparable  nature.  In  Butnuun  v.  James^ 
34  Minn.  647,  27  N.  W.  66,  it  was  held: 
**When  growing  timber  constitutes  the  prin- 
<jipal  value  of  land,  the  cutting  thereof  is  ir- 
reparable injury,  in  the  equitable  sense,  and 
may  properly  be  restrained  by  injunction." 
In  West  Point  Iron  Co.  v.  Reymert,  46  N.  Y. 
703,  the  court  of  appeals  held:  "Mines, 
ijuarries,  and  timber  are  protected  by  injunc- 
tion, upon  the  ground  that  injuries  to  and 
depredations  upon  them  are,  or  may  cause, 
irreparable  damage,  and  with  a  view  to  pre- 
vent multiplicity  of  suits;  nor  is  it  neces- 
sary that  the  plaintiff's  rights  should  be  first 
established  in  an  action  at  law."  In  Shreve 
V.  Black,  4  N.  J.  Eq.  177,  it  was  ruled:  "Cut- 
ting  off  the  timber  from  a  tract  of  woodland, 
valuable  chiefly  for  the  wood  upon  it,  is  an 
irreparable  injury."  In  De  La  Croix  v.  Yil- 
lere,  11  La.  Ann.  39,  it  was  held  that  "the 
destruction  of  forest  and  other  trees  is  an  ir- 
reparable injury,  from  which  parties  may  be 
restrained  by  injunction." 

In  addition  to  the  foregoing,  the  following 
authorities  sustain  the  conclusion  we  have 
reached:  Davis  v.  Reed,  14  Md.  152;  Court- 
hope  V.  Mapplesden,  10  Vcs.  Jr.  290;  Itasca 
V.  Schroeder,  182  111.  192,  66  N.  E.  50; 
Thatcher  v.  Humble,  07  Ind.  444;  Pohlman 
V.  Lohmeyer  (Neb.)  83  N.  W.  201;  Liviflp- 
ston  V.  Livingston,  6  Johns.  Ch.  407,  10  Am. 
Dec.  353:  Smith  v.  Rock,  59  Vt.  232,  9  Atl. 
651 ;  State  eoD  rel.  Hake  v.  Fourth  Judicial 
Dist,  Judye,  52  La.  Ann.  103.26  So.  760; 
Musch  v.  Bwrkhari.  83  Iowa,  301,  12  L,  R. 
A.  484,  48  N.  W.  1026;  Fulton  v.  Barman, 
44  Md.  251. 

It  is  to  be  conceded  that  the  cases  are  not 
entirely  uniform, — even  those  of  later  years. 
Among  those  holdinc:  the  contrary  view  are 
Cnmey  v.  Eadley,  32  Fla.  344,  22  L.  R.  A. 
"234,  14  So.  4;  Heaney  v.  Butte  d  M.  Commer- 
cial Co.  10  Mont.  590,  27  Pac.  379;  Qause 
V.  Perkins,  66  N.  C.  (3  Jones  Eq.)  177,  60 
Am.  Dec.  728;  Sharpe  v.  Loane,  124  N.  C.  1, 
32  S.  E.  318;  Leininger's  Appeal,  106  Pa. 
308 ;  Lazzell  v.  Garlow,  44  W.  Va.  466,  30  S. 
E.  171;  Cowles  v.  Shatc,  2  Iowa,  496;  Poto- 
ell  V.  Raiclings,  38  Md.  239;  Thomas  v. 
JameSf  32  Ala.  723.  Where  large  numbers 
•of  growing  trees  are  felled  and  carried  away, 
the  owners  of  these  trees  have  no  way  of  as- 
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certaining  the  quantity  of  lumber  made  from 
the  trees,  and  no  accurate  way  of  measuring 
their  value.  This  could  not  be  done  unless 
all  timber  trees  are  worth  the  same.  This 
can  hardly  be  so.  But  the  value  of  a  tree 
for  timb^  would,  it  would  seem,  depend 
upon  the  quantity  of  lumber  that  could  be 
cut  from  it.  The  present  case,  however,  pre- 
sents a  stronger  case  for  injunction  than  the 
ordinary  one  of  cutting  timber.  The  plain- 
tiffs allege  that  they  are  the  owners  of  large 
bodies  of  timber;  that  they  have  erected 
sawmills,  planingmills,  and  equipment,  and 
made  large  investments  in  the  business,  ag- 
gregating hundreds  of  thousands  of  dollars. 
They  allege  that  if  the  timber  is  removed 
they  will  be  irreparably  damaged  because 
they  will  lose  the  large  investments  they 
have  made,  their  machinery  and  equipment 
will  be  practically  worthless,  and  they  will 
moreover  lose  the  profits  which  would  accrue 
to  them  from  the  selling  of  the  lumber. 
They  contend  that  under  these  facts,  even 
conceding  the  defendants'  solvency,  no  ade- 
quate compensation  could  be  had  in  money. 
On  the  question  of  loss  of  profits  the  case  of 
Wadstoorth  v.  Qoree,  96  Ala.  227,  10  So.  848, 
is  cited,  where  it  was  held,  in  effect,  that,  as 
future  profits  would  be  classed  as  remote  and 
speculative  at  law,  equity  would  restrain  an 
act  which  would  result  in  the  loss  of  such 
profits.  That  case  was  very  similar  to  the 
present  case,  and  in  that  the  loWer  court  was 
reversed  for  refusing  to  grant  an  injunction. 
In  this  state  future  profits,  which  are  ascer- 
tainable with  a  reasonable  degree  of  cer- 
tainty, can  be  considered  by  the  jury  in  es- 
timating the  damage  resulting  from  an  act 
of  trespass ;  but  in  no  case  of  trespass  could 
profits  be  recovered  as  such,  and  in  cases 
where  they  are  too  remote  and  speculative 
they  could  not  even  be  considered  in  estimat- 
ing the  damage.  See  Ba^s  v.  ^yesty  110  Ga. 
698,  36  S.  E.  244.  The  rule  laid  down  in  the 
Alabama  case  would  be  applicable  here. 
But,  aside  from  this,  the  plaintiffs  make  a 
case  where  a  complete  and  adequate  remedy 
is  not  available  at  law.  Who  can  say  with 
any  decree  of  certainty  what  the  damages 
would  be  to  the  plaintiffs  in  their  business 
if  the  defendants  continue  their  trespasses 
until  they  denude  the  land  of  the  timber? 
And  this  they  allege,  with  the  utmost  assur- 
ance, in  their  answer,  they  purpose  doing. 
Equity  will  restrain  threatenwi  acts  of  tres- 
pass as  well  as  those  being  committed;  and 
when  a  defendant  comes  into  court  and  de- 
clares, in  effect,  that  if  let  alone  he  will  con- 
tinue to  go  upon  the  land  and  cut  off  the 
timber,  he  should,  in  a  proper  case,  be  pre- 
vented by  the  strong  arm  of  the  law  from 
carrying  this  threat  into  execution.  By  the 
express  terms  of  our  statute,  equity  will  en- 
join a  continuing  trespass  in  order  to  avoid 
a  multiplicity  of  suits.  In  addition  to  this, 
the  damage  resulting  to  the  plaintiffs  from 
the  construction  and  operation  by  the  de- 
fendants of  tram  roads,  which  it  is  alleged, 
and  not  denied,  they  intend  to  do,  cannot  be 
readily  and  completely  estimated  in  money. 
Viewing  the  case  as  a  whole,  we  are  satisfiod 
a  proper  case  was  made  for  an  injunction  to 
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issue  until  the  queBtion  of  title  could  be  set- 
tled. 

The  views  above  expressed  will  be  found 
not  to  be  in  conflict  with  prior  decisions  of 
this  court.  On  the  contrary,  they  are  rather 
in  harmony  therewith.  In  Moore  v.  Ferrell, 
1  Ga.  7,  it  was  ruled  that  "trespass  will  be 
enjoined  in  all  cases  where  from  the  nature 
of  the  trespass,  or  the  circumstances  ot  the 
parties,  the  remedy  at  law  cannot  be  full  and 
adequate."  In  that  case  this  court  reversed 
the  lower  court  for  dissolving  an  injunction 
issued  to  restrain  the  defendants  from  dig- 
ging gold  from  a  mine.  In  the  opinion,  de- 
struction of  timber  is  cited  as  an  instance 
where  the  exercise  of  this  power  of  the  court 
would  be  justifiable.  In  Water-Lot  Co,  v. 
Bucks,  5  6a.  315,  320,  Judge  Lumpkin  recog- 
nizes that  injunctions  will  be  granted  to  re- 
strain the  cutting  of  timber,  the  mining  of 
ore,  and  the  like.  In  Hatcher  v.  Hampton, 
7  Ga.  40,  it  was  held  that  "the  mere  allega- 
tion that  the  defendant  is  felling  the  timber 
of  the  complainant  is  not  enough,  without 
further  averment  as  to  some  peculiar  value 
of  the  timber  for  some  particular  purpose." 
That  this  ruling  is  not  in  conflict  with  the 

J^resent  decision  is  shown  conclusively  by  the 
ollowing  language  of  Judge  Lumpkin  in  the 
opinion:  "If  the  bill  alleged,  for  instance, 
that  a  sawmill  had  been  erected  on  the  land 
or  in  the  vicinity,  which  rendered  this  pine 
timber  peculiarly  valuable  for  lumber,  I  will 
not  say  that  this  will  not  justify  the  inter- 
position of  a  court  of  equity.  But  no  such 
case  is  made.  It  is  a  mere  trespass,  and,  for 
cmything  that  appears,  abundantly  capable 
of  compensation  in  damages,  or  by  ordinary 
suit  at  common  law."  In  the  Pike  Ootmty 
Inferior  Justices  v.  Oriffln  d  W,  P.  PI.  Road 
Co.  II  Ga.  246,  an  injunction  was  sought  to 


restrain  the  defendants  from  removing  a  toll- 
gate  on  a  line  of  road,  which  the  plaintiffs- 
had  constructed  under  legislative  permis- 
sion. The  injunction  was  granted,  and  one 
of  the  main  grounds  of  affirmance  by  this 
court  was  that  the  injury  complained  of 
would  be  irreparable  in  danoages,  on  the  the- 
ory that  loss  of  profits,  the  income  of  the 
road,  and  the  value  of  the  same  would  be 
difficult,  if  not  impossible,  of  proof,  and  the 
remedy  at  law  would  be  "uncertain  and  in- 
complete." In  Qrifpn  v.  Sketoe,  30  Ga.  300, 
it  was  held  that  injunction  was  the  proper 
remedy  to  stay  waste  in  cutting  down  and 
selling  from  the  lot  the  valuable  timber  there- 
of.  See  also  Powell  v.  Cheshire,  70  Ga.  357, 
48  Am.  Rep.  572;  Mayo  v.  McPhaul,  71  Ga. 
758.  There  is*nothing  in  the  case  of  Oc- 
tnulgee  Lumber  Co,  v.  Mitchell,  112  Ga.  528* 
37  S.  E.  749,  which  conflicts  with  the  ruling 
now  made.  In  that  case  each  act  of  trespass 
was  distinctly  alleged,  and  the  amount  of 
damages  for  each  act  was  distinctly  stated. 
It  clearly  appeared  from  the  allegations,  not 
only  that  the  injury  was  not  irreparable  in 
damages,  but  it  was  shown  in  each  instance 
exactly  how  much  would  repair  the  injury. 

2.  The  defendants  filed  a  cross  bill  of  ex- 
ceptions, in  which  they  complained  of  the 
admission  by  the  court  of  a  certain  aflSdavit. 
Under  the  view  we  have  taken  of  the  case, 
if  any  error  was  committed  in  admitting  this 
evidence  it  was  not  prejudicial  to  the  defend- 
ants, as  there  was  nothing  contained  in  this 
affidavit  bearing  upon  what  we  have  treated 
as  the  controlling  question  in  the  case. 

Judgment  on  the  main  hiU  of  eocepHcm^ 
reversed;  on  cross  Jnll,  affirmed. 


All  the  Justices  concur,  except  8li 
Oh.  J.,  absent  for  providential  ( 


MARYLAND  COURT  OF  APPEALS. 


Edward  M.  ALLEN.  Jr.,  Treasurer  of  Har- 
ford County,  Appt,, 

V, 

NATIONAL  STATE  BANK  of  Camden,  New 
Jersey. 


(. 


.Md. 


.) 


1.  A  state  mar  tax  the  inortffa«ee's  In- 
terest In  land  located  witbln  Its  borders, 
althousrb  the  mortgagee  Is  a  nonresident, — 
especially  where  the  mortgagee  Is  vested  with 
a  legal  estate  in  the  land. 

S.  The  Interest  of  nonresident  mort- 
srasrees  was  included  In  act  1896,  chap.  120, 
I  146a,  imposing  a  tax  on  the  annual  inter- 


NoTB. — As  to  power  to  tax  mortgages  owned 
by  nonresident,  see  Detroit  v.  Rents  (Mich.) 
16  L.  R.  A.  59,  and  cases  In  note  on  page  60 ; 
also  Holland  v.  Sliver  Bow  County  Comrs. 
(Mont.)  27  L.  R.  A.  797;  and  cases  In  note  to 
Boyd  V.  Selma   (Ala.)  16  L.  R.  A.  729. 

As  to  ta.\atlon  of  judgment  owned  by  nonresi- 
dent, see.  In  this  series,  the  cases  of  Kingman 
County  Comrs.  v.  Leonard  (Kan.)  84  L.  R.  A. 
810:  and  Hamilton  v.  Wilson  (Kan.)  48  L.  R. 
A.  238. 
52  L.  R.  A. 


est  covenanted  to  be  paid  by  mortgagors  to> 
mortgagees  or  their  assigns. 

(January  23,  1901.) 

APPEAL  by  plaintiff  from  a  jud^pnent  of 
the  Circuit  Court  for  Harford  County  in 
favor  of  defendant  in  an  action  brought  to 
enforce  payment  of  a  tax  on  a  mortgs^  in- 
terest.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Isldor  "RsLyueT,  8.  A.  'Wil- 
liams, and  F.  R.  Williams,  for  appellant: 

If  the  situs  of  the  mortgage  is  within  the 
jurisdiction  of  Maryland  for  purposes  of  tax- 
ation, then  the  state  has  power  to  tax  all  per- 
sons and  all  property,  real  and  personal, 
within  its  jurisdiction. 

M^Culloch  V.  Maryland,  4  Wbeat.  316-329, 
4  L.  ed.  579-582. 

In  Maryland  the  mortgagee  at  law  becomes 
vested  with  the  lefral  estate  in  the  land,  and 
the  right  of  possession  follows  as  a  conf^e- 
quence,  subject  only  to  the  occupancy  of  the 
mortgagor  as  agreed  upon  in  the  mortgage. 
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Jamieson  v,  Bruoe,  6  Gill  &  J.  72,  26  Am. 
Dec.  657 ;  Evaiis  v.  Merriken,  8  Gill  &  J.  39; 
Ahem  v.  White,  39  Md.  409;  BHttan'e  Ap- 
peal, 45  Pa.  172. 

Since  the  mortgagee  at  law  has  an  estate 
in  the  land,  he  therefore  has  property  within 
the  jurisdiction  of  Maryland  and  subject 
to  the  taxing  power  of  the  legislature. 

Bank  Tax  Case,  2  Wall.  200,  atib  nom,  Neio 
York  ew  rel.  Bank  of  the  Commonioealth  v. 
New  York  City  d  County  Taa  d  A.  Comrs. 
17  L.  ed.  793;  Malthy  ▼.  Reading  d  C.  R.  Co. 
62  Pa.  140. 

The  rule  of  law  that  the  situs  of  a  debt 
follows  the  domicil  of  the  nonresident  holder 
and  cannot  be  taxed  elsewhere  is  founded  on 
a  fiction  of  law,  is  not  of  universal  applica- 
tion, and  "yields  whenever  it  is  necessary  for 
the  purpose  of  justice  that  the  actual  situs 
of  the  thing  should  be  examined,  and  when- 
ever the  legislative  intent  is  manifested  that 
this  legal  fiction  should  not  operate." 

Green  v.  Van  Buskirk,  7  Wall.  139,  19  L. 
ed.  109 ;  Uervey  y.  Rhode  Inland  Locomotive 
Works,  93  U.  S.  «64,  23  L.  ed.  1003;  Bt. 
Louis  v.  Wiggins  Feny  Co.  11  Wall.  428,  20 
L.  ed.  194;  Baltimore  v.  Baltimore  City  Pass, 
B,  Co.  67  Md.  31 ;  America/n  Coal  Co.  v.  Alle- 
gany County  Comrs.  59  Md.  185;  Tax  Cases, 
12  Gill  &  J.  117;  People  ex  rel.  Jefferson  v. 
Bmith,  88  N.  Y.  582;  Ohio  d  M.  R.  Co.  v. 
Wheeler,  1  Black,  286,  17  L.  ed.  130;  Md. 
Act  1876,  chap.  260,  §  17;  Md.  Act  1896, 
€faap.  120. 

The  property  and  securities  of  a  nonresi- 
dent ward  in  the  hands  of  a  nonresident 
guardian  appointed  by  one  of  the  orphans' 
<»urt8  of  this  state  are  taxed  in  conformity 
with  the  expressed  legislative  assent. 

Baldwin  v.  Washington  County  Comrs.  85 
Md.  145,  30  Atl.  764. 

The  security  for  the  mortgage  debt  is  local 
and  within  the  jurisdiction  of  Maryland,  and 
depends  for  its  existence,  maintenance,  and 
enforcement  upon  the  laws  and  tribunals  of 
Maryland.  The  del>t  evidenced  by  the  mort- 
gas^e  is  not  valuable,  independent  of  the  debt- 
or's property. 

Mallby  v.  Reading  d  C.  R.  Co.  52  Pa.  146. 

The  rules  of  law  in  reference  to  the  situs 
of  personal  property  for  the  purposes  of  suc- 
cession or  administration  do  not  as  a  general 
rule  control  the  legislative  power  of  taxa- 
tion. 

Bonaparte  v.  Btate,  63  Md.  465 ;  Baldwin 
▼.  Washington  County  Comrs.  85  Md.  158, 
86  Atl.  704;  Kinehari  v.  Hou>ard,  90  Md.  1, 
44  Atl.  1040. 

The  true  principle  by  which  to  reconcile 
the  innumerable  decisions  and  dicta  as  to  Hie 
titus  for  purposes  of  taxation  of  a  mortgage 
debt  or  of  the  interest  thereon  is  that  the 
mortgage  or  interest  may  be  recrarded  as  situ- 
ated  for  taxation  at  the  domicil  of  the  owner 
or  creditor,  but  no  court  has  held  that  the 
mortgage  or  coupon  or  interest  or  bond  can 
or  roust  be  taxed  only  at  the  mortgagee's  or 
creditor's  domicil. 

Appeal  Tax  Court  v.  Patterson,  60  Md. 
873;  Appeal  Tax  Court  v.  Gill,  50  Md.  396; 
Bristol  V.  Washington  County,  177  U.  S.  133, 
44  L.  ed.  701,  20  Sup.  Ct  Rep.  585;  Kirtland 
62  L.  R.  A. 


V.  Hotchkiss,  100  U.  S.  491,  25  L.  ed.  558; 
People  ex  rel,  Jefferson  v.  Smith,  88  N.  Y. 
676. 

Mr,  Georffo  lu  Van  Bibber,  for  appel- 
lee: 

The  assessment  and  taxation  of  choses  in 
action  must  be  to  the  owner  where  he  has  his 
domicil,  even  though  the  debtor  resides  out 
of  the  state  of  the  owner's  domicil,  and 
though  they  are  secured  by  mortgage  on 
lands  out  of  his  state.  The  situs  of  a  debt, 
a  chose  in  action,  is  that  of  its  owner ;  it  is 
not  property  in  the  state  of  the  debtor,  but 
is  property  only  where  the  owner  resides. 

Cooley,  Taxn.  2d  ed.  372;  Burroughs, 
Taxn.  §  41 ;  State  Tax  on  Foreign-held 
Bonds,  15  Wall.  300,  sub  nom.  Cleveland,  P, 
d  A.  R.  Co.  V.  Pennsylvania,  21  L.  ed.  179; 
Kirtla7id  v.  Hotchkiss,  100  U.  S.  491,  25  L. 
ed.  658 ;  Tappan  v.  Merchants'  Nat.  Bank, 
IP  Wall.  499,  22  L.  ed.  189;  Augusta  v. 
Dunbar,  50  Ga.  387 ;  Kirtland  v.  Hotchkiss, 
42  Conn.  426;  Grant  v.  Jones,  39  Ohio  St. 
506;  Hayne  v.  Deliesselvne,  3  McCord,  L. 
374;  Hunter  v.  Board  of  Supers.  33  Iowa, 
376,  11  Am.  Rep.  132;  Davenport  y.  Missis- 
sippi d  M.  R.  Co.  12  Iowa,  539;  Johnson  v. 
Oregon  City,  3  Or.  13;  Appeal  Tax  Court  r, 
Patterson,  50  Md.  366. 

A  mortgage  is  liable  to  be  taxed  as  an 
item  of  his  property  at  the  domicil  of  the 
creditor. 

Tax  Cases,  12  Gill  ft  J.  118;  Latrohe  t. 
Baltimore,  19  Md.  13 ;  Baltimore  y.  Stirling,. 
29  Md.  49. 

Where  the  legal  title  of  such  choses  in  ac- 
tion as  bonds  is  held  jointly  by  three  per- 
sons, two  of  whom  are  residents  of  Maryland 
and  one  a  resident  of  New  York,  only  two 
thirds  of  them  should  be  assessed  in  thia 
state. 

Appeal  Tax  Court  v.  Gill,  60  Md.  896. 

The  domicil  of  a  testator,  where  livings 
determines  the  situs  of  his  personalty  of  an 
intangible  nature  not  permanently  located 
elf>ewhere  for  the  purpose  of  taxation. 

Bonaparte  t.  State,  63  Md.  472. 

Fowler,  J.,  ddivered  the  opinion  of  the 
court: 

Mrs.  Hinchman  and  her  husband  executed 
a  mortgage  for  the  sum  of  $11,600,  dated  the 
0th  of  March,  1899,  and  therein  covenanted 
to  pay  to  the  mortgagee,  the  National  State 
Bank  of  Oamden,  New  Jersey,  a  nonresident 
corporation,  or  its  assigns,  interest  upon  the 
mortgage  debt  at  the  rate  of  6  per  centum 
per  annum.  The  mortgagors  are  also  nonresi- 
dents, but  the  lands  mortgaged  are  located 
in  Harford  county,  in  this  state.  The  mort- 
gagee was  duly  assessed  upon  the  assessment 
books  of  Harford  county  for  the  year  1899 
upon  the  gross  amount  of  the  mortgage  in- 
terest, and  a  tax  of  8  per  centum  was  duly 
levied  upon  such  assessment  for  state  and 
county  taxes  for  said  year,  and  placed  in  the 
hands  of  Edward  M.  Allen,  who  is  authorized 
by  law  to  collect  and  receive  all  state  and 
county  taxes  duly  levied  and  legally  collecti- 
ble. The  morteagee  has  refused  to  pay  the 
tax  so  levied,  amounting  to  the  sum  of  $55.- 
20,  and  this  suit  was  brought,  to  recover  it. 
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The  mortgagee,  the  defendant  below,  pleaded 
the  general  issue,  and  that  it  is  a  corporation 
formed  under  the  laws  of  the  United  States 
for  the  purpose  of  transacting  a  general 
banking  business  at  Camden,  in  the  state  of 
New  Jersey,  and  that  its  domicil  is  in  said 
city.  The  case  was  tried  before  the  court 
without  a  jury,  and  the  learned  judge  below 
granted  the  defendant's  prayer  asking  him 
"to  rule  as  matter  of  law  that,  it  being  ad- 
mitted by  the  pleadings  that  the  defendant  is 
a  nonresident  of  the  state  of  Maryland,  it  is 
therefore  not  liable  in  this  action  for  taxes 
upon  the  income  of  the  mortgage  held  by  it 
upon  real  estate  in  Harford  county,  Mary- 
land, and  the  plaintiff  is  not  entitled  to  re- 
cover.'* The  clerk  was  directed  by  the  court 
to  enter  judgment  for  the  defendant,  but  no 
judgment  appears  by  the  record  to  have  been 
actually  entered.  However,  an  agreement 
by  counsel  has  been  filed,  intended  to  perfect 
the  record  so  as  to  present  the  case  as  fully 
as  though  the  facts  therein  agreed  to  and  the 
ruling  of  the  court  were  embodied  in  a  for- 
mal bill  of  exceptions,  duly  signed.  We  will 
therefore  proceed  to  dispose  of  the  questions 
sought  to  be  presented  by  this  appeal  with- 
out regard  to  the  defects  in  the  record. 

The  questions  to  be  considered  are:  First, 
whether  §  146o  of  the  act  of  1896.  chap.  120 
(Poe*s  Supp.  art  81,  §  146a,  p.  651),  so  far 
as  it  taxes  the  interest  covenanted  to  be  paid 
in  mortgages  on  lands  in  Maryland  held  or 
owned  by  nonresident  mortgagees,  citizens 
of  other  states,  is  a  valid  and  constitutional 
exercise  of  the  taxing  power  of  the  legisla- 
ture: and,  second,  if  the  legislature  has  such 
power,  did  it  intend  to  exercise  it  by  the 
passage  of  the  act  above  mentioned?  No 
question  is  made  as  to  the  amount  of  the 
tax  levied  in  this  case,  but  the  question  is 
whether  any  such  tax  can  be  levied. 

The  provisions  of  §  146a  are  as  follows: 
"All  mortgajifees  or  assignees  holding  mort- 
gages of  record  in  this  state  shaJl  annually 
pay  a  tax  of  eight  per  centum  upon  the  gross 
amount  of  interest  covenanted  to  be  paid 
each  year  to  said  mortgagee  or  his  assigns  by 
the  mortgagor,  to  be  collected  by  the  proper 
authorities,  as  other  taxes  for  county  and 
state  purposes  in  the  several  counties,  .  .  . 
and  the  tax  hereby  levied  shall  in  each  year 
be  due  and  payable  in  the  county  .  .  . 
where  the  greater  portion  of  the  property 
covered  by  the  mortgage  is  located."  In  the 
first  place,  this  court  has  already  held  that 
the  act  in  question  is  valid  in  respect  to 
mortgagees  residing  in  this  state,  the  land 
mortgaged  being  also  located  here.  In  the 
case  of  FoAist  v.  Tioenty-Thvrd  Oerman 
American  Bldg.  Asso.  84  Md.  186,  35  Atl. 
890,  we  held  that  the  power  of  the  legislature 
to  tax  mortgages  and  mortgage  debts  has 
been  frequently  exercised,  and  it  has  been 
recognized  by  the  decisions  of  this  court. 
"If  any  doubts,"  continues  the  court  "have 
heretofore  existed,  they  are  set  at  rest  by  S 
51,  of  art.  3,  of  the  Constitution,  as  amended 
by  the  act  of  1890,  chap.  426.  The  amend- 
ment is  in  these  words :  'But  the  general 
assembly  may  by  law  provide  for  the  taxa- 
tion of  mortgages  upion  property  in  this 
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state,  and  the  debts  secured  thereby  In  the 
county  or  city  where  such  property  is  situ- 
ated.' ''  The  method  of  carrying  out  this 
constitutional  provision  was  also  approved 
in  the  same  case.  "The  tax  levied,"  said 
Bryan,  J.,  delivering  the  opinion  of  the 
eourt.  "cannot  be  considered  as  excessive  or 
unjust.  Eight  per  eent  on  Uie  interest,  even 
if  it  should  be  6  per  centum,  would  be  forty- 
eight  cents  on  the  $100  of  principal.  .  .  . 
The  adjustment  shows  on  its  face  a  studious 
effort  to  discharge  a  public  duty  in  a  spirit 
of  justice  and  moderation.  The  assessment 
and  levy  were  made  in  the  legitimate  exer- 
cise of  the  powers  of  the  legislatuire  in  rela- 
tion to  subjects  confided  to  its  discrotion,  and 
it  is  our  duty  to  declare  them  valid."  It  is 
true  that  the  tax  is  levied  upon  the  interest, 
and  not  directly  upon  the  mortgage  debt :  but 
this  method,  which  we  approved  in  Faust's 
Ca^e,  84  Md.  186,  35  Atl.  890,  is  only  another 
method  of  taxing  the  latter,  and  the  rate  of 
taxation  is  determined  by  a  percentage  of  the 
interest. 

1.  Having,  therefore,  determined  that  the 
act  in  question  is  valid  so  far  as  it  applies  to 
resident  mortgagees  holding  mortgages  on 
land  in  Maryland,  is  it  valid  as  to  nonresi- 
dents owning  mortgages  of  the  same  char- 
acter? Upon  general  principles  it  would 
seem  that  there  ought  to  be  no  diflicuUy  in 
answering  this  question  in  the  affirmative. 
It  is  one  of  the  axioms  of  the  law  of  taxation 
that  the  state  has  the  right  to  tax  all  per- 
sons and  all  property  of  every  kind  within 
its  jurisdiction.  M^Culloch  y.  Maryland,  4 
Wheat.  316,  4  L.  ed.  579.  But  it  is  contend- 
ed that  the  interest  of  the  mortgagee  is  in 
the  nature  of  a  chose  in  action,  and  that,  ac- 
cording to  the  well-settled  rule  here  and  else- 
where, such  property  must  be  assessed  and 
taxed  to  the  OM'ner  where  he  has  his  domicil. 
ITie  caae  of  Appeal  Tax  Court  v.  Patterson^ 
50  Md.  366,  is  cited  to  sustain  this  proposi- 
tion. It  is  there  said  that  property  of  a  non- 
resident cannot  be  taxed  unless  it  has  an  ac- 
tual situs  within  this  state,  so  as  to  be  under 
the  protection  of  its  laws.  But  what  was 
actually  decided  in  that  case  was  that  a  resi- 
dent of  Maryland  owning  stocks,  bonds,  or 
other  certificates  of  public  debt  issued  by 
other  sovereign  states,  or  by  municipalities 
created  by  them,  which  are  exempted  by  the 
states  issuing  them,  may  be  taxed  by  this 
state.  Conceding  for  the  present  that  the  in- 
terest of  the  mortgagee  is  in  the  nature  of  a 
chose  in  action,  the  general  rule  that  its  situs 
for  taxation  is  the  residence  of  the  owner  is 
a  mere  fiction  of  law,  and  "yields  whenever 
it  is  necessary  for  the  purposes  of  justice 
that  the  actual  situs  of  the  thing  should  be 
examined,"  and  whenever  the  legislative  in- 
tent is  manifested  that  this  le^l  fiction 
should  not  operate.  Oreen  ▼.  Van  Buskirkf 
7  Wall.  139,  19  L.  ed.  109;  Bristol  v.  Wash- 
inpton  County,  177  U.  S.  141,  44  L.  ed.  701, 
20  Sup.  Ct.  Rep.  585;  Heroey  v.  Rhode  Is- 
land Locomotive  Worl^,  93  U.  S.  664,  23  L. 
ed.  1003;  8t.  Louis  v.  Wiggins  Ferry  Co.  11 
Wall.  428,  20  L.  ed.  192.  In  Patterson's 
Case,  50  Md.  366,  it  is  said:  'The  general 
rule,  mobHia  sequuntur  persona/m,  relied  on 
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by  the  appellant,  is  far  from  being  of  uniyer- 
«al  application,  and  haa  been  qualified  by  nu- 
merous exceptions  in  cases  of  taxation."  The 
act  we  are  considering  expressly  provides 
that  the  interest  of  the  mortgagee  shall  be 
taxed,  not  where  he  resides,  but  in  the  coun- 
ty or  city  where  the  mor^aged  land  is  lo- 
cated, BO  that  the  case  of  Latrohe  v.  BaltU 
morey  19  Md.  13,  and  that  of  Baltimore  ▼. 
Stirling,  29  Md.  49,  cited  to  sustain  a  propo- 
sition that  a  mortgage  debt  is  taxable  at  the 
residence  of  the  creditor,  are  not  applicable 
here.  And  so  there  are  many  instances  that 
can  be  cited  where  the  express  provisions  of 
tax  laws  take  the  place  of  this  fiction.  Thus, 
in  this  and  many  other  states  shares  of  the 
capital  stock  of  corj>oration8  which  are 
choses  in  action,  and  which  are  owned  by 
nonresidents,  are  taxed,  by  express  provi- 
sions of  the  statutes,  where  the  corporation 
is  located,  and  not  where  the  owner  resides. 
In  the  case  of  Savings  d  Loan  8oc.  v.  Mult- 
nomah County,  169  U.  S.  421,  42  L.  ed.  803, 
18  Sup.  Ct.  Rep.  392,  this  very  question  ap- 
pears to  have  been  disposed  of.  Gray,  J.,  in 
delivering  the  opinion  of  the  court,  said: 
"By  the  law  of  Oregon,  indeed,  as  of  some 
other  states  of  the  Union,  a  mortgage  of  real 
property  does  not  convey  the  legal  title  to 
the  mortgagee,  but  creates  only  a  lien  or  en- 
cumbrance as  security  for  the  mortgage  debt; 
and  the  right  of  possession  as  well  as  the 
legal  title  remains  in  the  mortgagor  both  be- 
fore and  after  condition  broken,  until  fore- 
closure. .  .  .  Notwithstanding  this,  it 
has  been  held  both  by  the  supreme  court  of 
the  state  [Oregon]  and  by  the  circuit  court 
of  the  United  States  for  the  district  of 
Oregon  that  the  state  has  the  power  to  tax 
mortgages  [of  land  there] ,  though  owned  and 
held  by  citizens  and  residents  of  other 
states."  The  conclusion  reached  by  the  Su- 
preme Court  of  the  United  States  in  the  case 
ju9t  cited  is  that,  "although  the  right  which 
the  mortgage  transfers  in  the  land  covered 
thereby  is  not  the  legal  title,  but  only  an 
equitable  interest,  and  by  way  of  security 
for  the  debt,  it  appears  to  us  to  be  dear  up- 
on principle,  and  in  accordance  with  the 
weight  of  authority,  that  this  interest,  like 
any  other  interest,  legal  or  equitable,  may  be 
taxed  to  its  owner  [whether  resident  or  non- 
resident], in  the  state  where  the  land  is  situ- 
ated, without  contravening  any  provision  of 
the  Constitution  of  the  United  States."  In 
meeting  the  objection  here  relied  on,  it  is 
said  in  Mumford  v.  Ffeioall,  11  Or.  67,  50  Am. 
Rep.  462,  4  Pac.  585,— one  of  the  cases  cited 
by  Justice  Gray  in  Sa/vinga  d  Loan  Soc.  v. 
Multnomah  County,  169  U.  S.  421,  42  L.  ed. 
803,  18  Sup.  Ct.  Rep.  392:  "Concede  that 
the  debt  accompanies  the  respondent's  per- 
son, and  is  without  the  jurisdiction  of  the 
state.  But  the  security  she  holds  is  Oreijon 
security.  It  cannot  be  enforced  in  any  other 
jurisdiction.  It  is  local  in  Oregon  a^  abso- 
lutely as  the  land  which  it  binds.  .  .  . 
Since  the  power  of  the  state  over  the  mort- 
gage is  as  exclusive  and  complete  as  over  the 
land  mortgaged,  the  mortgage  is  subject  to 
taxation  by  the  state,  unless  there  is  consti- 
tutional limitation  to  the  contrary."  It  is 
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suggested  by  the  defendant  that  the  decision 
by  the  Supreme  Court  of  the  United  States 
based  upon  the  Oregon  statute  has  no  anal- 
ogy to  the  question  before  us:  First,  be- 
cause that  statute  in  express  terms  "forbids 
any  taxation  of  the  promissory  note  or  other 
.  .  .  evidence  of  the  debt  secured  by  the 
niortgage,  and  with  equal  distinctness  pro- 
vides for  the  taxation,  as  real  estate,  of  the 
mortgage  interest  in  the  land;"  second,  be- 
cause that  statute  authorizes  the  amount  of 
the  mortgage  debt  to  be  deducted  from  any 
assessment  upon  the  mortgagor.  Nor  does 
our  statute,  the  validity  of  which  is  here 
challenged,  tax  the  evidences  of  debt  secured 
by  the  mortgage,  for  in  this  case  there  are 
none.  The  thing  taxed  is  the  interest, 
which,  as  we  have  said,  is  as  much  a  part  of 
the  mortgage  as  the  mortgage  debt  itself. 
Nor  do  we  think  that  the  fact  that  our  stat- 
ute does  not  in  express  terms  tax  the  mort- 
gage interest  in  the  real  estate,  as  land,  af- 
fect its  validity;  for  personal  property  as 
the  Supreme  Court  of  the  United  States  "has 
declared  again  and  again,  may  be  taxed 
.  .  .  at  the  place  where  the  property  is 
situated,  even  if  the  owner  is  neither  a  citi- 
zen nor  a  resident."  Savings  d  Loa/n  Soc.  v. 
Multnomah  County,  169  U.  S.  421,  42  L.  ed. 
803,  18  Sup.  Ct.  Rep.  392.  The  situs  of  the 
mortgage  interest  for  the  purpose  of  taxation 
is  fixed  by  our  act  in  Harford  county,  where 
the  land  is  located.  Again,  the  fact  that  our 
statute  makes  no  provision  for  deducting  the 
mortgage  debt  from  any  assessment  upon  the 
mortgagor  is  rather  an  objection  to  its  jus- 
tice and  fairness  than  to  its  validity.  Stat- 
utes taxing  the  land  of  the  mortgagor  and 
the  mortgage  debt  to  the  mortgagee  have 
been  frequently  declared  valid  in  Maryland 
and  other  states.  Appeal  Tax  Court  v. 
Rice,  50  Md.  319;  Baltimore  v.  Canton  Co. 
63  Md.  237 ;  Tax  Cases,  12  Gill  &  J.  117 ;  Al- 
len V.  Harford  County  Comrs.  74  Md.  294.  22 
Atl.  398;  Augusta  Bank  v.  Augusta,  36  Me. 
259;  Alabama  Cold  Life  Ins.  Co.  v.  Lott.  54 
Ala.  499;  Ooldgart  v.  People  em  rel.  Ooar, 
106  111.  25.  The  ra.^e  of  Bristol  v.  Washing- 
ton County,  177  U.  S.  139,  44  L.  ed.  703,  20 
Sup.  Ct.  Rep.  585.  also  fully  sujjtaina  and  af- 
firms Savings  d  Loan  Soc.  v.  Multnomah 
County,  H)9'U.  S.  421,  42  L.  ed.  803,  18  Sup. 
Ct.  Rep.  302.  The  attempt  to  distinguish 
BHstol  V.  Washington  County  from  the  case 
at  bar  is  not  successful,  for  in  our  opinion 
the  provisions  of  our  act  fix  the  situs  of  the 
mortgage  interest  here  taxed  as  clearly  and 
fully  as  did  the  act  of  the  parties  there  by 
placing  the  mortgage  notes  in  the  hands  of 
an  agent  for  collection  and  reloaning.  In 
delivering  the  opinion  of  the  court.  Fuller, 
Ch.  J.,  said  that  the  withdrawal  of  the  notes 
from  the  hands  of  the  agent  and  the  revoca- 
tion of  his  power  of  attorney  did  not  change 
the  situs  of  the  mortgage  interest  for  taxa- 
tion. "Persons  are  not  permitted,"  he  said, 
"to  avail  themselves  for  their  own  benefit  of 
the  laws  of  a  state  in  the  conduct  of  busi- 
ness within  its  limits,  and  then  to  escape 
their  due  contribution  to  the  public  needs 
through  action  of  this  sort,  whether  taken 
for  convenience  or  l^  design." 
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2.  We  have  thus  far  assumed  that  the  in- 
terest of  a  mortgagee  is  a  chose  in  action,  or 
something  less  than  an  interest  in  land.  In 
this  state,  however,  it  has  long  been  held 
that  a  mortgagee  takes  something  more  than 
a  mere  lien.  Thus,  in  Cahoon  v.  Miers,  67 
Md.  676,  11  Atl.  279,  Judge  Mill^,  referring 
to  the  opinion  of  our  predecessors  in  the 
case  of  Evans  v.  Merriken,  8  Gill  ft  J.  39, 
said  "that  a  mortgage  does  something  more 
than  merely  create  a  lien  for  the  debt ;  that 
upon  its  execution  the  legal  estate  becomes 
immediately  vested  in  the  mortgagee,  and 
the  right  of  possession  follows  as  a  conse- 
quence; .  .  .  that  this  legaJ  estate  is 
defeasible  at  law  upon  the  payment  of  the 
mortgage  debt  at  the  time  stipulated,  but  if 
this  is  not  done  then  it  becomes  indefeasible 
at  law,  and  defeasible  only  in  equity.  .  .  . 
But  at  law  the  title  all-  the  while  is  in  the 
mortgagee.  .  .  ' .  "Tbatdedsion,"  contin- 
ues Judge  Miller,  ''has  been  acquiesced  in 
and  recognized  as  the  law  of  the  state  for 
more  than  half  a  century,  and  we  see  no  good 
reason  for  overruling  it  now."  In  comment- 
ing upon  Cahoon  v.  Miera  in  Duval  ▼.  Beck- 
er, 81  Md.  647,  32  Atl.  310,  McSherry,  Ch. 
J.,  said:  '*As  between  the  mortgagor  and 
mortgagee,  therefore,  the  doctrine  that  the 
mort^gor  is  regarded  as  the  real  owner  does 
not,  and.  in  view  of  the  quality  of  the  estate 
conveyed  by  the  mortgage,  cannot,  obtain  to 
the  extent  of  permitting  the  mortgagor  by 
his  own  act  to  exempt  from  the  lien  and  oper- 
ation of  the  mortgage  any  part  of  the  mort- 
gaged property."  It  will  thus  be  seen  that 
the  interest  of  the  mortgagee  is  treated  by 
courts  of  law  as  real  estate  only  to  far  as  it 
may  be  necessary  for  the  protection  of  the 
mortgagee,  and  to  give  him  the  full  benefit 
of  his  security.  Hutchins  ▼.  Kingt  1  Wall. 
68,  17  L.  ed.  544.  But,  as  was  remarked  by 
Justice  Gray  in  Savings  d  Loan  Boo,  Case, 
169  U.  8.  421,  42  L.  ed.  803,  18  Sup.  Ct  Rep. 
392,  "if  the  law  treats  the  mortgagee's  inter- 
est in  the  land  as  real  estate  for  his  protec- 
tion, it  is  not  easy  to  see  why  the  law  should 
forbid  it  to  be  treated  as  real  estate  for  the 
purpose  of  taxation."  As  we  have  already 
seen,  our  decisions,  for  his  protection,  do  so 
treat  it,  and  our  act  gives  it  a  fixed  status 
in  Harford  county,  where  it  was  taxed.  But 
in  this  state  the  mortgagee  at  law  becomes 
vested  with  the  legal  estate,  and  therefore  he 
may  maintain  an  action  of  ejectment.  Ahern 
V.  White,  39  Md.  422,  423.  If  this  be  so, 
then  at  law  the  mortga-c^ee  has  a  title  to  an 
interest  in  the  land,  and  therefore  has  prop- 
erty in  this  state  subject  to  taxation.  The 
tax  imposed  by  the  act  of  1896  we  are  con- 
sidering does  not  impose  the  tax  on  the  non- 
resident, but  the  money  due  on  the  mortgage 
is  taxed.  Taw  Cases,  12  Gill  &  J.  1 17 ;  Allen 
V.  Tfarford  County  Comrs.  74  Md.  294,  22 
Atl.  398;  Bank  Ta/r  Case,  2  Wall.  200,  sub 
nom.  Neve  York  ex  rel.  Bank  of  the  Common^ 
wealth  V.  New  York  City  d  County  Tax  d  A, 
Comrs.  17  L.  ed.  793.  Therefore,  whether  the 
interest  of  mortgagee  be  held  to  be  merely 
a  chose  in  action  or  lipn,  or  an  interest  and 
estate  in  the  mortgaged  land,  it  would  seem 
to  be  clear  that  it  is  taxable  in  the  state 
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where  the  land  is  located.  A  different  vieir 
wii«  expressed  in  the  case  of  Hiate  Taa  on- 
Foreignrheld  Bonds,  15  Wall.  300,  sub  nam. 
Cleveland,  P,  d  A.  R.  Co.  v.  Pennsylvania^ 
21  L.  ed.  179;  but  Justice  Gray  says  of  that 
case  in  the  Savings  d  Loan  Soc.  Case,  169  U. 
S.  421,  42  L.  ed.  803,  18  Sup.  Ct.  Rep.  392: 
"The  remarks  in  the  opinion  .  .  .  went 
beyond  what  was  required  for  the  decision  <rf^ 
the  case,  and  cannot  be  reconciled  with  oth- 
er decisions"  of  the  Supreme  Ckwirt  of  the 
United  States. 

3.  The  only  remaining  question  to  be  con- 
sidered is.  Assuming  that  the  legislature  ha» 
the  power,  did  it  intend  by  the  act  of  1896, 
chap.  120,  S  146a,  to  levy  a  tax  upon  the- 
property  of  nonresident  mortgagees?  Cer- 
tainly nothing  can  be  found  in  the  language 
of  the  act  which  would  indicate  that  any  ex- 
ception or  exemption  was  intended.  The 
language  is  comprehensive  and  general,  and 
includes  nonresident  aa  well  as  resident 
mortgagees.  In  the  construction  of  revenue 
laws  it  is  well  settled  that  every  presump- 
tion is  to  be  made  in  favor  of  the  state,  and,, 
if  a  freedom  from  taxation  or  an  exemption 
is  claimed,  the  burden  is  upon  the  taxpayer 
to  show  clearly  that  either  the  one  or  the 
other  exists.  Inasmuch  as  we  have  held  that 
it  is  within  the  power  of  the  legislature  to 
tax  the  interest  of  nonresident  mortgagees^ 
we  think  it  follows,  both  from  the  general 
and  comprehensive  terms  of  the  statute,  aa 
well  as  from  the  result  that  would  follow  if 
we  should  hold  otherwise,  that  all  mortga- 
gees are  included:  for  it  is  apparent  that, 
if  we  hold  that  only  resident  mortgagees  and 
their  resident  assigns  can  be  taxed  under  our 
present  law,  the  law  itself  would  be  rendered 
nugatory,  by  the  assignment  of  all  mortga- 
ges to  nonresidents. 

Judgment  reversed,  with  eoets,  and  new 
trial  ordered. 


CUMBERLAND        A       PENNSYLVANIA 
RAILROAD   COMPANY,   Appt,, 

V. 

STATE  of  Maryland. 
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.Md. 


.) 


A  Mtate  tax  on  that  portion  of  tbe  j 

receipts  of  a  railroad  only  partly  with- 
in its  borders,  which  corresponds  to  the  pro- 
portion of  the  mileage  within  the  state.  Is 
not  void  as  an  interference  with  Interstate 
commerce. 

(February  20.   1901.) 


Note. — For  tax  on  gross  receipts  of  Intep* 
state  railroad,  see  other  cases  In  this  series  a» 
follows:  Northern  P.  R.  Co.  v.  Raymond 
rDak.)  1  L.  R.  A.  732;  Delawarp  ft  H.  Canal 
Co.  V.  Com.  (Pa.)  1  L.  R.  A.  2.^2.  and  note; 
and  Vermont  &  C.  R.  Co.  v.  Vermont  C.  R.  Co. 
(Vt.)  10  L.  R.  A.  5C2. 

As  to  situs  of  railroad  rolling  stock  for  pnl^ 
pose  of  taxation,  see  Atlantic  &  P.  R.  Co.  v. 
Lesueur  (Arls.)  1  L.  R.  A.  244:  Bain  v.  Rich- 
mond &  D.  R.  Co.  (N.  C.)  8  L.  R.  A.  299.  and 
note;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Raokna 
(Ind.)  18  L.  R.  A.  729:  and  Union  Refrlgera tor 
Transit  Co.  v.  Lynch  (Utah) 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Allegany  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  taxes.    Affirmed. 

The  prayers  mentioned  in  the  opinion  were 
«8  follows: 

Plaintiff's  prayer:  "The  plaintiff  prays 
the  court  to  rule  as  matter  of  law  that  under 
the  pleadings  and  agreed  statement  of  facts 
herein  the  plaintiff  is  entitled  to  recover 
the  amount  of  the  state  taxes  levied  against 
the  defendant  by  the  acts  of  assembly  of 

1890  and  1896 'for  each  of  the  years  from 

1891  to  1898,  both  inclusive,  according  to 
the  computation  of  the  same  made  by  the 
•comptroller  upon  the  defendant's  returns  of 
the  gross  receipts  for  each  of  the  years  pre- 
ceding the  31st  day  of  January  in  each  of 
said  years,  as  set  out  in  said  agreed  state- 
ment, together  with  interest  upon  the  taxes 
for  each  of  said  years  from  the  1st  day  of 
August  after  the  same  were  each  so  respec- 
tively levied,  and  also  the  penalty  of  6  per 
cent  (without  interest)  upon  the  whole 
amount  of  said  taxes  levied  by  said  acts  of 
assembly  for  default  inpayment." 

Defendants:  "(1)  T4e  defendant  prays 
tlie  court  to  rule  that  the  tax  calculated  and 
assessed  by  the  state  tax  commissioner  in 
^each  count  of  the  declaration  mentioned  is  a 
tax  on  the  gross  receipts  of  the  defendant, 
and  that  the  plaintiff  can  recover  only  such 
portion  of  said  tax  as  the  amount  of  gross 
receipts  of  the  defendant  derived  from  busi- 
ness done  within  the  state  of  Maryland,  and 
exclusive  of  its  gross  receipts  derived  from 
the  business  of  interstate  commerce,  bears  to 
the  amount  of  its  gross  receipts  taxed  as 
iiioresaid.  (2)  The  defendant  prays  the 
court  to  rule  that  the  tax  calculated  and  as- 
sessed by  the  state  tax  commissioner  in  each 
count  of  the  declaration  mentioned  is  a  tax 
on  the  gross  receipts  of  the  defendant,  and 
that  in  proportion  to  the  extent  that  said 
gross  receipts  are  derived  from  the  business 
of  interstcite  commerce  said  tax  is  invalid, 
and  the  plaintiff  cannot  recover  such  portion 
thereof.  ( 3 )  The  defendant  prays  the  court 
to  rule  that  the  plaintiff  can  recover  on  each 
oount  of  the  declaration  no  greater  sum  as 
a.  tax  than  the  tax  levied  by  the  act  of  the  as- 
sembly on  the  gross  receipts  of  the  defendant, 
exclusive  of  the  gross  receipts  which  were  in 
fact  directly  paid  to  it  for  the  business  of 
interstate  commerce  carried  on  by  it  during 
the  year  in  said  count  mentioned.  (4)  The 
defendant  prays  the  court  to  rule  that  the 
plaintiff  cannot  recover  in  this  suit  the  pen- 
alties claimed  in  the  several  counts  of  the 
declaration.  (5)  The  defendant  prays  the 
court  to  rule  that  the  plaintiff  cannot  recov- 
er any  interest  on  account  of  the  defendant's 
failure  to  pay  the  whole  or  any  part  of  the 
taxes  sued  for.  (6)  The  defendant,  by  its 
attorneys,  prays  the  court  to  say,  as  the  law 
in  this  case,  that  under  the  pleadings  and 
all  the  evidence  as  contained  in  the  agreed 
statement  of  facts  in  this  cause  filed  the 
plaintiff  is  only  entitled  to  recover  under  the 
acts  of  1890  and  1896  of  the  state  of  Mary- 
land, in  the  declaration  of  the  plaintiff  men- 
tioned, the  taxes  properly  calculated  accord- 
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ing  to  the  provisions  of  said  acts  upon  the 
several  amounts  received  by  the  said  defend- 
ant from  the  business  done  by  the  said  de- 
fendant entirely  within  the  state  of  Mary- 
land for  each  of  the  years  in  the  said  plain- 
tiff's declaration  mentioned;  and  that  the 
plaintiff  is  not  entitled  to  recover  any  sum 
as  taxes  upon  the  several  amounts  received 
by  the  said  defendant  for  the  transportation 
and  carriage  of  passengers  and  freight  in 
transit  from  points  without  the  state  of 
Maryland  to  points  within  the  state  of  Mary- 
land and  from  points  within  the  said  state 
of  Maryland  to  points  without  the  same,  and 
particularly  for  the  transportation  of  coal 
shipped  and  delivered  by  the  owners  thereof 
to  the  defendant  in  the  state  of  Maryland, 
destined  for  continuous  transportation,  and 
so  transported,  to  market  at  points  beyond 
the  limits  of  the  state  of  Maryland;  that  it 
to  say,  to  points  in  certain  other  states  of 
the  United  States  of  America,  and  the  Dis- 
trict of  Columbia^  and  the  dominion  of  Can- 
ada and  other  foreign  countries." 

Messrs,  Robert  H.  Gordon^  William 
F.  Friok,  Hugh  Ii.  Bond,  Jr.,  and  John 
W.  Iiord  for  appellant. 

Messrs.  Isidor  Bayner,  Attorney  Gener- 
al, Georse  B.  Gaither,  and  Benjamin 
A.  Biol&mond,  for  appellee: 

The  tax  levicKl  was  a  franchise  tax,  meas- 
ured in  amount  by  the  income  or  business  of 
the  company. 

State  V.  Philadelphia,  W.  A  B,  R.  Oo.  45 
Md.  379,  24  Am.  Hep.  511;  United  States 
Electric  Power  &  Light  Oo.  v.  Staie,  79  Md. 
71,  28  Atl.  768;  Cdte  v.  Society  for  Savings, 
32  Conn.  173,  Affirmed  in  6  Wall.  625,  18  L. 
ed.  911 ;  Com,  v.  Provident  Inst,  for  Savings, 
12  Allen,  312,  Affirmed  in  6  Wall.  630,  18  L. 
ed.  913;  State  Taa  on  Railioay  €h-oss  Re- 
ceipts, 15  Wall.  284,  sub  nom,  Philadelphia 
d  R.  R,  Co.  Y.  Pennsylvania,  21  L.  ed.  164; 
Delaware  Railroad  Tax,  18  Wall.  206,  sub 
nom.  Minot  v.  Philadelphia,  W.  d  B.  R.  Co. 
21  L.  ed.'888;  Erie  R.  Co.  v.  Pennsylvania, 
21  Wall.  492,  22  L.  ed.  595;  Fargo  v.  Michi- 
gan, 121  U.  S.  230,  sub  nom.  Fargo  v.  Ste- 
vens, 30  L.  ed.  888,  1  Inters.  Com.  Rep.  51, 
7  Sup.  Ct.  Rep.  857;  Pittsburgh,  C.  C.  d  St. 
L.  R.  Co.  V.  Backus,  154  U.  S.  433,  38  L.  ed. 
1038.  14  Sup.  Ct.  Rep.  1114. 

Under  the  statute  the  annual  amount  of 
said  tax  is  determined  by  a  calculation  to  be 
based  upon  such  proportion  of  the  whole  re- 
ceipts of  the  company  for  the  preceding  year 
as  the  mileage  of  its  railroad  in  the  state  of 
Maryland  bears  to  its  whole  mileage,  and 
such  method  of  arriving  at  such  franchise 
tax  is  proper,  legal,  and  reasonable  under 
both  the  law  of  Maryland  and  the  decisions 
of  the  Supreme  Court  of  the  United  States. 

Maine  v.  Grand  Trunk  R.  Co.  142  U.  S. 
217,  35  L.  ed.  994,  3  Inters.  Com.  Rep.  807, 
12  Sup.  Ct.  Rep.  121,  163;  Home  Ins.  Co.  v. 
New  York,  134  U.  S.  594,  33  L.  ed.  1025,  10 
Sup.  Ct.  Rep.  593;  Horn  Silver  Min.  Co.  v. 
New  York,  143  U.  S.  305,  36  L.  ed.  164,  4 
Inters.  Com.  Rep.  57,  12  Sup.  Ct.  Rep.  403 ; 
Pullman's  Palace  Oar  Co.  v.  Pennsylvania, 
141  U.  S.  18,  35  L.  ed.  613,  3  Inters.  Com. 
Rep.  595,  11  Sup.  Ct.  Rep.  876;  West&m  U. 

Digitized  byVjOOQlC 


766 


Maryland  Court  of  Afpealb. 


Feb. 


Trlcff.  Co.  V.  Atty.  Gen.  125  U.  S.  630,  31  L. 
ed.  790,  8  Sup.  Ct.  Rep.  961 ;  Pittsburgh,  C, 
C.  d  St.  L.  R.  Co.  V.  Backus,  154  U.  S.  433, 
38  L.  ed.  1039,  14  Sup.  Ct  Rep.  1114;  Char- 
lotte, C.  rf  A.  R.  Co.  V.  Qibhcs,  142  U.  S.  386, 
35  L.  ed.  1051,  12  Sup.  Ct.  Rep.  255;  Colum- 
bus  a.  R.  Co.  V.  WHght,  151  U.  S.  473,  38  L. 
ed.  240,  14  Sup.  Ct  Rep.  396.  . 

Such  a  franchise  tax,  so  regulated  accord- 
ing to  such  proportionate  part  of  such  gross 
receipts,  is  not  a  tax  laid  upon  interstate 
commerce,  nor  a  tax  upon  appellant's  gross 
receipts  as  such,  but  a  mere  franchise  tax, 
regulated  in  amount  by  the  receipts,  and  as 
such  is  not  an  interference  with  the  exclu- 
sive right  of  Congress  to  regulate  commerce 
among  the  states,  etc.,  and  is  therefore  not 
obnoxious  to  §  8,  art.  1,  of  the  Constitution 
of  the  United  States. 

State  TacD  on  Railway  Gross  Receipts,  15 
Wall.  284,  sub  now.  Philadelphia  d  R.  R.  Co. 
V.  Pennsylvania,  21  L.  ed.  164;  State  Freight 
Tax  Case,  16  Wall.  232,  sub  nom.  Philadel- 
phia d  R.  R.  Co.  V.  Pennsylvania,  21  L.  ed. 
146;  Maim  v.  Grand  Trunk  R.  Co.  142  U. 
S.  217,  35  L.  ed.  994,  3  Inters.  Com.  Rep.  807, 
12  Sup.  Ct  Rep.  121,  163;  Horn  Silver  Min. 
Co.  Y.  New  York,  143  U.  S.  305,  36  L.  ed. 
164,  4  Inters.  C-om.  Rep.  57,  12  Sup.  Ct.  Rep. 
403;  Pittsburgh,  C.  C.  d  St,  L.  R.  Co.  v. 
Backus,  154  U.  S.  433,  38  L.  ed.  1039,  14 
Sup.  Ct  Rep.  1114;  New  York,  L.  E.  d  W. 
R.  Co.  ▼.  Pennsylvania,  158  U.  S.  436,  39  L. 
ed.  1044,  15  Sup.  Ct.  Rep.  896;  Adams  Exp. 
Co.  V.  Indiana,  165  U.  S.  255,  41  L.  ed.  707, 
17  Sup.  Ct.  Rep.  991 ;  American  Refrigerator 
Tra/nsit  Co.  v.  Ball,  174  U.  S.  75,  43  L.  ed. 
901,  19  Sup.  Ct  Rep.  699. 

Pearoe,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  ren- 
dered by  the  circuit  court  for  Allegany 
county  in  favor  of  the  state  of  Maryland  for 
the  sum  of  $76,992.73.  The  state  sued  to 
recover  from  the  Cumberland  &  Pennsyl- 
vania Railroad  Company  certain  taxes 
claimed  to  be  due  for  the  eight  years  from 
January  31,  1890,  to  January  31,  1898. 
ITie^  taxes  for  each  of  the  six  years  up  to 
January  31,  1896,  were  duly  assessed  under 
the  provisions  of  §  1  of  chapter  659  of  the 
Acts  of  1890,  and  those  for  the  two  ensu- 
ing years,  under  the  provisions  of  §  146  of 
chapter  120  of  the  Acts  of  1896,  which  re- 
pealed and  re-enacted  the  act  of  1890.  A 
plea  of  nil  debet  was  filed  by  the  defendant, 
upon  which  issue  was  joined,  and  the  case 
was  submitted  to  the  court  without  the  in- 
tervention of  a  jury,  upon  an  agreed  state- 
ment of  facts;  the  plaintiff  offering  one 
prayer,  which  was  granted,  and  the  defend- 
ant offering  six  prayers,  all  of  which  were 
rejected;  to  which  rulings  the  defendant  ex- 
cepted. These  prayers  will  be  fully  set  out 
by  the  reporter. 

The  act  of  1890  declared:  "A  state  tax 
of  one  per  centum  shall  be  and  is  hereby  lev- 
ied annually  upon  the  gross  receipts  of  all 
railroad  companies  worked  by  steam,  incor- 
porated by  or  under  the  authority  of  this 
state,  and  doing  business  therein.  •  •  • 
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If  any  such  railroad  company  has  part  of  its 
road  in  this  state,  and  a  part  thereof  in  an- 
other state  or  states,  such  company  shall  re- 
turn a  statement  of  its  gross  receipts  over  its 
whole  line  of  road,  together  with  a  statement 
of  the  whole  length  of  its  line  in  this  state, 
and  such  company  shall  pay  to  the  state  at 
the  said  rates  hereinbefore  prescribed,  upon 
such  proportion  of  its  gross  earnings  as  the 
lensrth  of  its  line  in  this  state  bears  to  the 
whole  length  of  its  line."  The  act  of  1896 
increased  the  tax  upon  gross  receipts  of  rail- 
road companies  worked  by  steam  power,  es- 
tablishing a  scale  of  rates  graded  according 
to  the  earnings  per  mile,  and  specifically  de- 
claring the  tax  to  be  a  franchise  tax,  but 
leaving  unchanged  the  apportionment  ac- 
cording to  the  mileage  within  the  state.  The 
agreed  statement  of  facts  sets  out  what  part 
of  the  defendant's  gross  receipts  upon  which 
the  taxes  had  been  assessed  by  the  state  tax 
comniissiouer  were  derived  from  the  business 
of  interstate  commerce,  and  what  part  from 
business  exclusively  within  the  state;  also 
what  amount  of  taxes  for  the  period  men- 
tioned was  claimed  by  the  state  upon  the  en- 
tire gross  receipts  of  defendant,  and  what 
amount  for  the  same  period  was  admitted 
to  be  due  by  the  defendant  upon  the  entire 
gross  receipts  upon  business  done  exclusively 
within  the  state;  and  sets  out  the  tender  of 
this  last  amount  by  the  defendant  at  the 
proper  times,  and  its  refusal  by  the  plaintiff. 
It  also  shows  that  the  defendant's  road  is 
operated  in  Maryland  under  a  charter  from 
the  state  of  Maryland  and  in  West  Virginia 
under  a  charter  from  the  state  of  Virginia; 
that  the  termini  of  its  road  are  at  the  citT 
of  Cumberland  in  Maryland,  at  the  Pennsyl- 
vania state  line,  and  at  Piedmont  in  West 
Virginia;  that  the  whole  length  of  its  road 
is  32.65  miles,  of  which  32.44  are  in  Mary- 
land, and  .21  in  West  Virginia,  and  that  it 
is  chiefly  a  coal  road,  forming  a  connecting 
link  between  the  Baltimore  &  Ohio  system  at 
Piedmont  and  the  Pennsylvania  Railroad 
system  at  the  state  line  of  Pennsylvania; 
and  that  everything  necessary  to  be  done  by 
defendant  in  order  to  avail  itself  of  the  de- 
fense made  has  been  duly  done. 

The  single  question  thus  presented  for  de- 
termination is  whether  the  tax  sued  for  is  in 
part  invalid,  as  being  a  regulation  of  com- 
merce among  the  several  states,  and  there- 
fore in  contravention  of  article  1,  §  8,  of  the 
Constitution  of  the  United  States.  This 
question,  always  important  in  principle,  and 
serious  in  result,  as  involving  a  possible  re- 
striction upon  the  sovereign  power  of  taxa- 
tion, essential  to  the  states  for  the  mainte- 
nance of  their  existence, — an  existence  which 
has  been  declared  ''indestructible"  by  the 
states  themselves, — ^has  in  recent  years  as- 
sumed a  larger  importance  and  graver  as- 
pect by  reason  of  the  enormous  increase  of 
expenditures  by  the  Federal  government,  in- 
volving correspondingly  heavy  Federal  taxa- 
tion upon  the  citizens  of  the  several  states; 
since,  if  the  states  are  denied  the  power,  in 
return  for  franchises  granted  by  them  to  cor- 
porations of  their  creation,  to  require  of 
them  their  just  contribution  to  the  cost  of 
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government,  the  deficiency  must  be  supplied 
by  constantly  increasing  exactions  from 
their  already  heavily  burdened  citizens.  The 
Supreme  Court  of  the  United  States,  in  1872, 
recognized  and  declared  the  wrong  of  unduly 
narrowing  the  limits  of  state  taxation  by 
its  decision  in  Oahome  v.  Mobile,  16  Wall. 
479,  21  L.  ed.  470,  in  which  it  sustained  an 
ordinance  of  the  city  of  Mobile  requiring  a 
license  for  any  railroad  or  express  company 
to  transact  in  Mobile  a  business  extending 
beyond  the  limita  of  the  state  of  Alabama; 
Chief  Justice  Chase  saying:  "It  is  as  im- 
portant to  leave  the  rightful  powers  of  the 
state  in  respect  to  taxation  unimpaired  as 
to  maintain  the  power  of  the  Federal  gov- 
ernment in  their  int^rity;"  and  this  lan- 
guage was  concurred  in  by  Justices  Fields, 
Davis,  Miller,  Bradley,  and  Strong,  who  par- 
ticipated in  many  of  the  subsequent  deci- 
sions of  that  court  involving  the  considera- 
tion of  that  clause  of  the  Constitution. 

Standing,  then,  upon  the  just  and  im- 
pregnable principle  announced  in  the  lan- 
guage which  we  have  reproduced,  we  will 
consider  the  question  in  the  light  of  all  the 
authority  which  can  be  derived  from  the  de- 
cisions of  the  Supreme  Court  upon  statutes 
of  similar  form  and  design  to  that  before 
us.  Unless  the  decision  in  the  case  of  State 
Taw  on  Railway  Gross  Receipts,  15  Wall. 
284,  sub  nom,  Philadelphia  d  R.  R.  Co.  v. 
Fennsylvania,  21  L.  ed.  164,  is  to  be  disre- 
garded, it  must  be  accepted  as  requiring  the 
affirmance  of  the  judgment  here  assailed; 
and  that  appellant's  counsel,  conceding  this, 
have  directed  all  their  energy  to  the  effort 
to  show  that  that  decision,  if  not  literally 
overruled,  has  been  so  criticised  and  discred- 
ited by  later  deoisions  as  to  be  shorn  of  all 
authority,  and  to  warranty  if  not  to  require, 
the  state  courts  to  refuse  longer  to  follow 
it.  The  circumstances  under  which  that  de- 
cision was  pronounced  are  so  noteworthy  as 
to  justify  extended  reference  to  them  here. 
At  the  December  term,  1872,  of  the  Supreme 
Court  of  the  United  States,  two  cases  were 
argued,  in  each  of  which  the  Reading  Rail- 
road Company  was  the  appellant  and  the 
state  of  Pennsylvania  was  the  appellee.  In 
each  of  these  cases,  the  supreme  court  of 
Pennsylvania  had  affirmed  the  validity  of  a 
statute  of  the  state,  which  the  plaintiff  in 
error  alleged  to  be  in  contravention  of  that 
clause  of  article  1,  §  8,  of  the  Constitution 
of  the  United  States,  which  is  here  drawn 
in  question.  In  the  first  of  these  cases  the 
statute  under  consideration  was  the  act  of 
1864,  which  required  every  transportation 
company  doing  business  in  the  state  to  make 
quarterly  returns  of  the  number  of  tons  of 
freight  carried  over  its  road,  and  imposed  a 
tax  of  from  two  to  five  cents  upon  every 
ton  of  freight  so  carried,  according  to  a  cer- 
tain classification  of  freight.  In  the  lat- 
ter case  the  statute  in  question  was  the  act 
of  1866,  which  required  all  transportation 
companies  incorporated  under  the  laws  of 
the  state  to  make  semiannual  returns  of 
their  gross  receipts,  and  imposed  a  tax  of 
three-fourths  of  1  per  cent  upon  such 
gross  receipts.  In  the  former  case  the  stat- 
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ute  was  held  repugnant  to  the  clause  of  the 
Constitution  mentioned.  In  the  latter  it 
was  held  not  to  be  so  repugnant.  The  for- 
mer is  officially  reported  under  the  title  of 
*'Case  of  the  State  Freight  TacD,"  and  the 
latter  under  the  title  of  *'8tate  Tom  on  RoaI- 
icay  Gross  Receipts;**  thus  emphasizing  the 
discrimination  dra\vn  by  the  court  in  laying 
down  the  principles  decided  in  the  respec- 
tive cases,  and  embodying  these  principles, 
so  to  speak,  in  the  titles  under  which  they 
were  directed  to  be  reported.  They  were  ar- 
gued in  immediate  succession,  before  the 
same  judges,  and  by  the  same  counsel.  The 
former  case  was  the  first  decided,  the  de- 
cision in  the  latter  following  without  haste, 
but  within  a  short  time  thereafter.  All  the 
conditions,  therefore,  were  favorable  to  care- 
ful consideration,  and  to  calm  and  impartial 
judgment,  and  these  decisions  must,  of  ne- 
cessity, commend  themselves  as  the  delib- 
erate and  fixed  conclusions  of  a  great  tribu- 
nal, upon  great  principles,  involving  great 
interests,  binding  upon  all  inferior  tribunals, 
and  entitled  to  every  presumption  of  sound- 
ness and  stability  when  assailed  in  that  tri- 
bunal itself  by  those  whose  interest  it  is  to 
overthrow  or  weaken  them,  or  when  ques- 
tioned by  judges,  however  eminent,  whose 
individual  views  are  not  in  accord  with  the 
established  doctrine.  In  the  Case  of  the 
State  Freight  Tax  the  court  said :  The  ques- 
tion ''calls  upon  us  to  trace  the  line,  always 
difficult  to  be  traced,  between  the  limits  of 
state  sovereignty  in  imposing  taxation  and 
the  power  and  duty  of  the  Federal  govern- 
ment to  protect  and  regulate  interstate  com- 
merce;" and,  after  declaring  that  the  consti- 
tutionality of  a  state  tax  is  to  be  determined, 
not  by  the  form  or  agency  through  which  it 
is  to  be  collected,  but  by  the  subject  upon 
which  the  burden  is  laid,  asked:  Upon 
what  ...  is  the  tax  imposed  .  .  . 
to  be  considered  as  laid?  Where  does  the 
substantial  burden  rest?  Very  plainly,  it 
was  not  intended  to  be,  nor  is  it  in  fact,  a 
tax  upon  the  franchise  of  the  carrying  com- 
panies, or  upon  their  property,  or  upon  their 
business  measured  by  the  number  of  tons 
of  freight  carried.  On  the  contrary,  it  is  ex- 
pressly laid  upon  the  freight  carried,  and 
the  tax  is  not  proportioned  to  the  business 
done  in  transportation.  The  transportation 
of  freight  ...  is  a  constituent  of  com- 
merce itself,  and  a  tax  upon  freight  trans- 
ported from  state  to  state  is  a  regulation  of 
interstate  transportation,  and  therefore  a 
regulation  of  commerce  between  the  states, 
and  the  conclusion  ie  inevitable  that  it  its 
in  confiict  with  the  Constitution  of  the 
United  States.  But,  while  holding  this,  we 
fully  recognize  the  power  of  each  state  to 
tax,  at  its  discretion,  its  own  internal 
oonunerce,  and  the  franchisee,  property,  or 
business  of  its  own  corporations.  Having 
thus  plainly  and  conclusively  traced  the  line 
between  the  power  of  the  state  to  impose  and 
of  the  Federal  government  to  prohibit  taxa- 
tion, and  having  asserted  the  pOwer  and  duty 
of  the  Federal  government  in  the  case  be- 
fore it,  the  court  turned  to  the  consideration 
of   the  Case  of   the   State  Tax  on   Railwoj^ 
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Gross  ReceiptSf  and  proceeded  to  inquire 
whether  such  a  tax  is  a  tax  upon  commerce, 
BO  far  as  that  commerce  consists  in  moving 
goods  or  passengers  across  state  lines,  using 
in  the  course  of  the  opinion  delivered  this 
lucid  and  convincing  reasoning.  *'No  doubt 
every  tax  upon  personal  property,  or  upon 
occupations,  business,  or  franchises,  affects 
more  or  less  the  subjects  and  the  operations 
of  commerce.  Yet  it  is  not  everything  that 
affects  commerce  that  amounts  to  a  regula- 
tion of  it,  within  the  meaning  of  the  Consti- 
tution. We  think  it  may  safely  be  asserted 
that  the  states  have  authority  to  tax  the  es- 
tate, real  and  personal,  of  all  their  corpora^ 
tions,  including  carrying  companies,  pre- 
cisely as  they  may  tax  similar  property  when 
belonging  to  natural  persons,  and  to  the 
same  extents  We  think,  also,  that  such  tax- 
ation may  be  laid  upon  a  valuation,  or  may 
be  an  excise,  and  that  in  exacting  an  excise 
tax  from  their  corporations  the  states  are 
not  obliged  to  impose  a  fixed  sum  upon  the 
franchises,  or  upon  the  value  of  them,  but 
they  may  demand  a  graduated  contribution, 
proportioned  either  to  the  value  of  the  privi- 
leges granted,  or  to  the  extent  of  their  exer- 
cise or  to  the  results  of  such  exercise.  No 
mode  of  effecting  this,  and  no  forms  of  ex- 
pression which  have  not  a  meaning  beyond 
this,  can  be  regarded  as  violating  the  Consti- 
tution. A  power  to  tax  to  this  extent  may 
be  essential  to  the  healthy  existence  of  the 
etate  governments,  and  the  Federal  Consti- 
tution ought  not  to  be  so  construed  as  to 
impair,  much  less  destroy,  anything  that  is 
necessary  to  their  efficient  existence."  It 
was  accordingly  held  that  the  act  imposing 
the  tax  was  not  in  conflict  with  the  Consti- 
tution of  the  United  States,  and  the  decision 
was  placed  upon  two  distinct  grounds: 
First,  that  such  a  tax  is  laid  upon  a  fund, 
which,  though  in  part  derived  from  freight 
earned,  has  lost  its  distinctive  character,  and 
has  become  the  property  of  the  company,  and 
has  been  incorporated  with  the  general  mass 
of  its  property.  The  court  said  upon  this 
point:  "There  seems  to  be  no  stronger  rea- 
son for  denying  the  power  of  a  state  to  t^uc 
the  fruits  of  such  transportation  after  they 
have  become  intermingled  with  the  general 
property  of  the  carrier  than  there  is  for  de- 
nying her  po^ver  to  tax  goods  which  have 
been  imported  after  their  original  packa^jfes 
have  been  broken,  and  after  they  have  l)04?n 
mixed  with  the  mass  of  personal  property  in 
the  country.  We  think  it  may  safely  be  laid 
down  that  the  gross  receipts  of  railroad  or 
canal  companies,  after  they  have  reached  the 
treasury  of  the  carriers,  though  they  may 
have  been  derived  in  part  from  transportation 
of  freight  between  states,  have  become  sub- 
ject to  legitimate  taxation.  It  is  not  denied 
that  net  earnings  of  such  corporations  are 
taxable  by  state  authority  without  any  in- 
quiry after  their  sources.  .  .  .  And  net 
earnings  are  a  part  of  the  gross  receipts."  The 
analogy  here  used,  we  think,  has  its  founda- 
tion in  the  true  philosophy  of  constitutional 
law,  and  tlie  reasoning  of  the  court  will  en- 
dure the  most  searching  analysis.  The  sec- 
ond ground  upon  which  the  decision  was 
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placed  is  upon  the  right  of  the  states — which 
the  court  declared  to  be  unquestioned — ^to 
tax  the  franchises  of  companies  created  by 
them;  saying:  "Nor  is  it  deniable  that 
gross  receipts  may  be  a  measure  of  proxi- 
mate value,  or,  if  not,  at  least  of  the  extent 
of  enjoyment  If  the  tax  be  in  fact  laid 
upon  the  companies,  adopting  such  a  meas- 
ure imposes  no  greater  burden  upon  any 
freight  or  business  from  which  the  receipts 
come  than  would  an  equal  tax  laid  upon  a 
direct  valuation  of  the  franchise.  In  both 
cases  the  necessity  of  higher  charges  to  meet 
the  exaction  is  the  same."  To  this  decision, 
and  to  the  wise  and  sound  construction  and 
logical  reasoning  by  which  it  is  supported. 
Justices  Miller,  Fields,  and  Hunt  in  vain  op- 
posed their  adverse  views,  which,  though 
often  repeated  elsewhere,  have  never,  in  our 
judgment,  been  more  forcibly  expressed  than 
in  the  dissenting  opinion  oi  Justice  Miller  in 
that  case. 

Since  the  decision  in  State  ▼.  Philadelphia, 
W.  d  B,  R.  Co.  45  Md.  379,  24  Am.  Rep.  511, 
it  cannot  be  questioned  that  the  tax  in  the 
present  case  is  a  franchise  tax,  measured  in 
amount  by  the  extent  of  the  business  of  the 
corporation;  the  act  of  1872  (chap.  234), 
which  was  considered  in  that  case,  being 
identical  in  substance,  and  very  nearly  so 
in  language,  with  the  act  of  1890  (chap. 
559)  and  the  act  of  1896  (chap.  120,  §  146), 
now  under  consideration.  The  Supreme 
Court  of  the  United  States  has  said  in  New 
York,  L.  E,  d  W.  R.  Co,  v.  Pennsylvania,  158 
U.  S.  435,  436,  39  L.  cd.  1044,  15  Sup.  Ct. 
Rep.  890,  where  the  interstate  commerce 
clause  of  the  Constitution  was  invoked  with- 
out success:  "A  construction  or  meaning 
attributed  to  the  terms  of  a  state  statute  by 
the  courts  of  such  state  will,  of  course,  be 
adopted  by  this  court  when  called  upon  to 
decide  questions  arising  under  such  legisla- 
tion;" and  that  court  must,  therefore,  if 
called  on  to  review  this  decision,  assume 
that  this  tax  is  a  franchise  tax,  and  upon 
that  assumption  determine  its  constitutional- 
ity, in  full  view  of  its  own  numerous  deci- 
sions upon  that  point,  which  may  be  sum- 
marized in  the  language  of  Justice  Clifford 
in  Society  for  Savings  v.  Coite,  6  Wall.  594, 
18  L.  ed.  897,  in  which  he  says:  "Nothing 
can  be  more  certain  in  legal  decisions  than 
that  the  privileges  and  franchises  of  a  pri- 
vate corporation  .  .  .  may  be  taxed  by 
a  state  for  the  support  of  the  state  govern- 
ment." Unless,  therefore,  the  decision  in 
State  Tax  on  Railway  Gross  Receipts  can  be 
shown  to  have  been  overruled,  or  shall  be 
hereafter  overruled  on  a  review  of  this  case, 
the  judgment  before  us  must  stand. 

The  Gross  Raihcay  Receipts  Tax  Case  was 
approved  in  Oshome  v.  Mobile,  16  Wall.  479, 
21  L.  ed.  470,  sustaining  a  license  tax  upon 
an  express  business  carried  on  in  Mobile,  and 
including  transportation  beyond  the  limits 
of  the  state;  Chief  Justice  Chase  saying:  "It 
comes  directly  within  the  rules  laid  down  in 
the  case  relating  to  the  tax  upon  the  gross 
receipts  of  railroads,  .  .  .  but  it  was 
no  more  a  tax  upon  interstate  commerce  than 
a  general  tax  on  drayage  would  be  because 
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the  licensed  drayman  might  Bometimes  be 
employed  in  hauling  goods  to  vessels  to  be 
transported  beyond  the  limits  of  the  state." 
It  was  again  approved  in  the  case  of  Dela- 
tcore  Railroad  Tax,  18  Wall.  232,  8ub  nom. 
Minot  V.  Philadelphia,  W.  d  B,  R,  Co,  21  L. 
ed.  896,  where  Justice  Field,  dealing  with 
a  similar  statute  imposing  a  tax  upon  the 
net  earnings  of  the  railroad,  said:  "The 
tax  imposed  by  the  act  in  question  affects 
commerce  among  the  states  .  .  .  just  in 
the  same  way,  and  in  no  other,  that  taxation 
of  any  kind  necessarily  increases  the  ex- 
penses attendant  upon  the  use  or  possession 
of  the  thing  taxed;"  and  "a  tax  upon  a  cor- 
poration may  be  proportioned  to  the  income 
received,  as  well  as  to  the  value  6f  the  fran- 
chise granted,  or  the  property  possessed." 
The  exercise  of  the  authority  which  every 
state  possesses  to  tax  its  corporations  and 
all  their  property,  real  and  personal,  and 
their  franchises,  and  to  graduate  the  tax 
upon  the  corporations  according  to  their 
business  and  income,  or  the  value  of  their 
property,  when  this  is  not  done  by  discrim- 
inating against  rights  held  in  other  states, 
''and  the  tax  is  not  on  imports,  exports,  or 
tonnage,  or  transportation  to  other  states, 
cannot  be  regarded  as  conflicting  with  any 
constitutional  power  of  Ccngress."  The 
Oro88  Receipts  Case  has  also  been  approved 
in  numerous  subsequent  decisions  of  the  Su- 
preme Court  of  the  United  States,  to  which 
reference  here  is  unnecessary. 

We  shall  not  attempt  to  review  all  the 
cases  cited  by  the  appellant  in  support  of  his 
contention,  but  will  refer  briefly  to  a  class 
of  those  cases  which  we  think  can  be  broadly 
discriminated,  before  we  take  up  the  cases 
which  it  is  contended  have  overruled  the 
Oro88  Receipts  Case,  In  Western  U,  Teleg, 
Co.  V.  Texas,  10.5  U.  S.  460,  26  L.  ed  1067, 
the  precise  question  was  whether  the  power 
of  the  state  to  tax  the  occupation  of  the  tel- 
egraph company  could  be  exercised  by  plac- 
ing a  specific  tax  on  each  message  sent  out 
of  the  state,  or  sent  by  public  oflicers  on  the 
business  of  the  United  States.  An  act  of 
Congress  to  facilitate  the  erection  of  tele- 
graph lines  had  authorized  the  use  of  public 
domain,  and  the  military  and  post  roads,  and 
the  crossing  of  the  navigable  streams  and 
waters  of  the  United  States  for  that  pur- 
pose, and  in  return  for  these  privileges  those 
who  avail  themselves  of  it  are  bound  to  give 
the  United  States  precedence  in  the  use  of 
their  lines  for  public  business,  at  rates  to  be 
fixed  by  the  Postmaster  General,  thus  consti- 
tuting companies  of  that  class,  as  to  govern- 
ment business,  government  agencies;  and 
this  company  had  accepted  the  privileges 
and  obligations  of  that  act.  It  was  held 
that  the  tax  laid  could  not  be  enforced, 
Chief  Justice  Waite  saying,  as  to  the  first 
point,  that  the  tax  was  laid  on  the  message 
itself,  the  same  tax  on  every  message  sent, 
and  because  it  is  sent  without  regard  to  the 
distance  carried  or  the  price  charged,  and 
the  tax  is  in  no  respect  proportioned  to  the 
business  done.  That  case  was,  on  that  point, 
thus  brought  clearly  within  the  principle 
and  the  letter  of  the  ruling  in  the  State 
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Freight  Tax  Case,  15  Wall.  232,  suh  nom, 
Philadelphia  d  R.  R,  Co.  v.  Pennsylvania,  21 
L.  ed.  146.  As  to  the  government  messages, 
the  tax  was  also  held  invalid,  because  a  tax 
by  the  state  on  the  means  employed  by  the 
United  States  to  execute  its  constitutional 
powers  is  void,  upon  the  familiar  principle 
decided  in  M*Culloch  v.  Maryland,  4  Wheat. 
316,  4  L.  ed.  579.  In  Leloup  v.  Port  of  Mo- 
Hie,  127  U.  S.  640,  32  L.  ed.  311,  2  Inters. 
Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380,  the 
only  tax  involved  was  a  license  tax  upon  the 
Western  Union  Telegraph  Company,  similar 
to  the  license  tax  in  Osborne  v.  Mobile,  16 
W^all.  479,  21  L.  ed.  470,  the  telegraph  com- 
pany having  also  accepted  the  privileges  and 
obligations  of  the  act  of  Congress  mentioned 
in  Western  U.  Teleg.  Co.  v.  Texas,  105  U.  S. 
460,  26  L.  ed.  1067,  and  it  was  held  that 
such  a  license  tax  was  invalid;  thus  over- 
ruling, as  to  ordinary  interstate  messages, 
Osborne  v.  Mobile.  This  overruling  of  that 
case  must  be  accepted;  but»  when  the  court 
proceeded  to  declare  tiiat  no  state  can  lay 
a  tax  on  the  receipts  derived  from  the  sub- 
jects of  transportation  of  commerce, — that 
question  being  in  no  wise  involved, — its  ut- 
terance form^  no  part  of  its  binding  or  au- 
thoritative judgment.  In  Western  U.  Teleg, 
Co,  v.  Alabama  State  Bd,  of  Assessment,  132 
U.  S.  472,  sub  nom.  Western  U,  Teleg.  Co. 
V.  Seay,  33  L.  ed.  409,  2  Inters.  Com.  Rep. 
726,  10  Sup.  Ct.  Rep.  161,  the  statute  of 
Alabama  imposed  a  tax  on  the  gross  amounts 
of  the  receipts  by  any  and  all  telegraph  com- 
panies derived  from  business  done  m  that 
state.  The  company  returned  only  its  gross 
receipts  from  business  wholly  within  the 
state,  but  subsequently,  on  demand,  a  fur- 
ther return  of  its  interstate  business  was 
made,  and  the  tax  was  imposed  upon  the  ag- 
gregate of  both  returns.  It  was  held  that 
the  statute,  thus  construed,  was  a  regula- 
tion of  commerce,  and  the  tax  was  unconsti- 
tutional. It  must  be  noted,  however,  that 
in  that  case  the  statute  made  no  provision 
for  apportionment  of  all  receipts  according 
to  the  mileage  within  and  without  the  state, 
whereas  in  Western  U.  Teleg.  Co.  v.  Atty, 
Gen.  125  U.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct. 
Rep.  961,  a  similar  statute  which  did  make 
such  apportionment  was  held  valid.  In  all 
these  cases  we  think  the  distinction  from 
the  present  case  is  too  obvious  to  require 
further  notice. 

But  the  appellant  contends  that  State  Tarn 
on  Railtcay  Gross  Receipts,  in  15  Wall.  284, 
sub  nom,  Philadelphia  d  R.  R.  Co.  v.  Penn^ 
sylvania,  21  L.  ed.  164,  has  been  overruled  in 
Fargo  v.  Michigan,  121  U.  S.  230,  suh  nom, 
Fargo  v,  Stevens,  30  L.  ed.  888,  1  Inters. 
Coni.  Rep.  51,  7  Sup.  Ct.  Rep.  857,  and  in 
Philadelphia  d  S.  Mail  S.  8.  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326,  30  L.  ed.  1200,  1  Inters. 
Com.  Rep.  308,  7  Sup.  Ct.  Rep.  1118,  and  we 
will  now  consider  that  contention.  In  the 
first  of  these  cases  a  statute  of  Michigan  im- 
posed a  tax  upon  the  gross  receipts  of  all 
corporations  "running  cars  over  any  rail- 
roads in  the  state."  The  defendant  was  a 
transportation  company  under  the  laws  of 
the  state  of  New  York,  and,  the  case  showed, 
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carried  no  freights  between  points  within  the 
state.  Justice  Miller,  in  delivering  the  opin- 
ion, said:  "The  cases  of  the  State  Freight 
Tax  and  State  Tax  on  RailicKiy  Qrosa  Re- 
ceipts .  .  .  present  the  points  in  the 
case  now  before  us  perhaps  as  clearly  as 
any  which  have  been  before  this  court;"  and, 
referring  expressly  to  the  Gross  Receipts 
Case,  after  stating  without  any  expression 
of  dissent  what  had  there  been  decided,  fur- 
ther said:  "The  distinction  between  that 
case  .  .  .  and  the  one  we  now  have  be- 
fore us  is  very  obvious,  and  is  twofold: 
•  First.  The  corporation  which  was  the  sub- 
ject of  that  taxation  was  a  Pennsylvania 
corporation,  having  the  situjc^  of  its  business 
within  the  state  which  created  it  and  en- 
dowed it  with  its  franchises.  .  .  .  Sec- 
ond. This  tax  was  levied  upon  money  in  the 
treasury  of  the  corporation;  upon  property 
within  the  limits  of  the  state,  .  .  .  [and 
which]  had  become,  like  any  other  property 
or  money,  liable  to  taxation  by  the  state. 
The  case  before  us  has  neither  of  these  quali- 
ties. The  corporation  upon  which  this  tax 
is  levied  is  not  a  corporation  of  the  state  of 
Michigan.  .  .  .  The  money  which  it  re- 
ceived for  freight  carried  within  the  state 
probably  never  was  within  the  state,  being 
paid  to  the  company  either  at  the  beginning 
or  the  end  of  its  route,  and  certainly  at  the 
time  the  tax  was  levied  it  was  neither  money 
nor  property  of  the  corporation  within  the 
state  of  Michigan."  We  are  now  consider- 
ing, not  the  legal  merits  of  that  decision,  but 
whether  it  was  designed  to  overrule  the  Gross 
Receipts  decision.  It  must  be  remembered 
that  Justice  Miller  had  dissented  from  that 
judgment,  and  that  he  was  noted  for 
strength  of  conviction  and  will;  and  it  is 
not  possible  to  conceive  that  he  would  have 
then  forborne  expressly  to  overrule  it,  if 
such  had  been  the  purpose  of  the  court  for 
which  he  spoke.  In  Philadelphia  d  8.  Mail 
S.  S.  Oo,  V.  Pennsylvania,  122  U.  S.  326,  30 
L.  ed.  1200,  1  Inters.  Com.  Rep.  308,  7  Sup. 
Ct.  Rep.  1118,  it  must  be  conceded  that  the 
Gi-oss  Receipts  Case  was  questioned.  Tlie 
statute  in  that  case  imposed  a  tax  upon  the 
gross  receipts  of  the  company  in  express 
words  "for  tolls  and  transportation,"  and 
this  at  once,  and  effectually,  as  we  think,  dis- 
criminated the  cases,,  since  in  the  Gross  Re- 
ceipts Case  the  tax  was  laid  upon  all  the  re- 
ceipts, without  any  reference  whatever  to  in- 
terstate commerce,  or  the  subject  of  that 
commerce,  while  in  the  Steamship  Case  the 
tax  is  limited  to  the  specific  receipts  derived 
from  tolls  and  transportation.  That  the 
court  felt  that  this  distinction  was  inherent 
in  the  cases  was  made  clear  by  Justice  Brad- 
ley in  the  opening  paragraph  of  the  opinion, 
when  he  says :  "The  tax  was  levied  directly 
upon  the  receipts  derived  by  the  company 
*»-om  its  fares  and  freights  for  the  transpor- 
tation of  persons  and  goods  between  different 
states.  .  .  .  The  tax  in  the  present  case 
is  laid  upon  the  gross  receipts  for  transpor- 
tation as  such.  They  are  taxed,  not  only  be- 
cause they  are  money,  .  .  .  but  because 
they  were  received  for  transportation."  He 
does  add:  "A  review  of  the  question  con- 
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vinces  us  that  the  first  ground  on  which  the 
decision  in  State  Tax  on  Railway  Gross  Re- 
ceipts was  placed  is  not  tenable,"  and,  if  the 
decision  stood  upon  that  ground  alone,  its 
authority  might  be  fairly  regarded  as  denied. 
But  when  the  judge  proceeded  to  consider 
the  second  ground  upon  which  that  decision 
was  placed,  namely,  that  the  tax  was  upon 
the  franchise  granted  to  the  corporation  by 
the  state,  he  does  not  even  intimate  that  this 
was  unsound.  On  the  contrary,  he  saj's  that 
could  not  be  affirmed  in  the  case  before  the 
court,  because,  by  the  terms  of  the  act,  it 
was  equally  laid  upon  corporations  of  other 
states  doing  business  in  Pennsylvania.  In 
this  connection  it  may  not  be  amiss  to  ob- 
serve that,  'only  a  short  time  before,  the  same 
justice  who  delivered  the  opinion  which  we 
are  now  considering  in  a  dissenting  opinion 
in  the  case  of  Wabash,  St.  L.  d  P.  R.  Co. 
V.  Illinois,  118  U.  S.  593,  30  L.  ed.  256,  1  In- 
ters. CJom.  Rep.  31,  7  Sup.  Ct,  Rep.  4,  treated 
the  Gross  Receipts  Case  as  still  binding  upon 
the  court,  and  said:  "We  have  omitted  to 
cite  a  number  of  cases  corroborating  the 
views  we  have  expressed.  The  case  of  State 
Tax  on  Raihcay  Gross  Receipts,  15  Wall.  284, 
suh  nom.  Philadelphia  d  R.  R.  Co.  v.  Penn- 
sylvania,  21  L.  ed.  164,  is  weighted  with  ar- 
guments and  considerations  in  this  direction. 
We  would  also  refer  to  .  .  .  Oshomev, 
Mobile,  16  W^all.  479,  21  L.  ed.  470,"— that 
being  the  same  case  which  was  by  the  same 
justice  overruled  in  delivering  the  opinion 
of  the  court  a  few  years  later  in  Leloup  v. 
Port  of  Mobile,  127  U.  S.  640,  32  L.  ed.  311, 
2  Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep. 
1380.  This  leads  us  to  recall  the  language 
of  Justice  Miller  in  Fargo  v.  Michigan,  121 
U.  S.  230,  sub  nom.  Fargo  v.  Stevens,  30  L. 
ed.  888,  1  Inters.  Com.  Rep.  51,  7  Sup.  Ct 
Rep.  857,  where  he  says:  "With  reference 
to  the  utterances  of  this  court,  until  within 
a  very  short  time  past,  as  to  what  consti- 
tutes commerce  among  the  several  states, 
and  also  as  to  what  enactments  by  the  state 
legislature  are  in  violation  of  the  constitu- 
tional provision  on  that  subject,  it  may  be 
admitted  that  the  court  has  not  always  em- 
ployed the  same  language,  and  that  all  of  the 
mdges  of  the  court  who  have  written  opin- 
ions for  it  may  not  have  meant  precisely  the 
same  thing."  In  view  of  this  candid  decla- 
ration of  the  supreme  court,  we  feel  that  the 
only  tribunal  which,  with  justice  to  the  par- 
ties concerned,  can  determine  the  degree  of 
authority  to  be  attributed  to  the  Raihaay 
Gross  Receipts  Case,  often  approved,  and 
never,  as  we  think,  overruled,  is  the  high 
tribunal  from  which  it  emanated. 

It  is  only  by  confining  inquiry  to  the  pre- 
cise facts  in  each  case  before  the  Supreme 
Court  that  we  can,  with  fairness  to  that 
court,  and  with  due  r^ard  for  the  reputa- 
tion of  this  court,  reach  any  proper  conclu- 
sion as  to  just  what  was  intended  to  be  de- 
cided in  each  case;  and  in  the  review  of  the 
cases  which  we  have  here  attempted  we  have 
endeavored  to  state  fairly  and  fully  what 
we  understand  to  be  the  controlling  facts, 
and  to  make  no  forced  or  biased  deductions 
therefrom.     It  is  not  to  be  denied  that  in 
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these  and  other  decisions  of  the  Supreme 
Court  since  the  Gross  Receipts  Case,  15  Wall. 
284,  21  L.  ed.  164,  there  is  manifested  a  ten- 
dency to  enlarge  the  authority  of  the  Fed- 
eral'government,  and  to  curtail  the  taxing 
power  of  the  state,  when  applied  to  (^\ies- 
tions  however  remotely  affecting  the  subjects 
of  interstate  commerce;  but,  whatever  may 
be  thought  of  the  decision  in  Philadelphia  d 
8,  Mail  a,  8.  Co.  v.  Pennsylvania,  122  U.  S. 
320,  30  L.  ed.  1200,  1  Inters.  Com.  Rep.  308, 
7  Sup.  Ct,  Rep.  1118,  or  of  the  other  cases  re- 
lied on  by  the  appellant  as  dethroning  the 
authority  of  the  Gross  Receipts  Case,  we  re- 
gard the  case  of  Maine  v.  Grand  Trunk  R. 
Co."  142  U.  S.  217,  35  L.  ed.  994,  3  Inters. 
Com.  Rep.  807,  12  Sup.  Ct.  Rep.  121,  163,  as 
necessarily   reasserting    its   authority,    and 
conclusively  establishing  the  validity  of  the 
tajc  now  in  question.     In  that  case  the  stat- 
utes of  Maine  required  every  corporation  op- 
erating a  railroad  in  the  state  to  pay  ''an 
annual  excise  tax  for  the  privilege  of  exer- 
cising its  franchise  in  the  state,"  and  pro- 
vided that  the  annual  gross  transportation 
receipts  should  be  divided  by  the  number  of 
miles    operated,  to    ascertain    the    average 
gross  receipts  per  mile;  and  that,  when  a 
railroad  lay  partly  within  and  partly  with- 
out the  state,  as  that  railroad  did,  the  gross 
receipts   over   the   whole   line,    within   and 
without  the  state,  should  be  divided  by  the 
total  number  of  miles  operated,  to  obtain 
the  average  gross  receipts  per  mile;  and  the 
gross  receipts  within  the  state  should  be  de- 
termined by  multiplying  the  general  average 
per   mile  by  the   number  of   miles  operated 
within  the  state.    The  attorney  general  of 
Maine,  in  his  reported  argument,  admirable 
alike  for  its  clearness  and  condensation,  de- 
clined to   make  any   general  review  of    the 
cases  bearing  upon  the  general  question,  and 
referred  only  to  those  closely  in  point,  sus- 
taining his  contention,  viz.  The  Gross  Re- 
ceipts Case,  15  Wall.  284,  21  L.  ed.  164,  and 
The  Delaware  Railroad  Taw,  18  Wall.  206, 
suh  nom,  Minot  v.  Philadelphia,  W.  d  B.  R. 
Co.  21  L.  ed.  888,  and  also  the  two  cases 
there  and  here  relied  on  as  overthrQwing  the 
case  in  15  Wall.,  21  L.  ed.,  though  it  is  sin- 
gular that  they  do  not  seem  to  be  relied  on 
as  in  any  way  assailing  the  case  in  18  Wall., 
21  L.  ed.,  and  he  apparently  succeeded  in 
demonstrating  to  the  satisfaction  of  a  major- 
ity of  the  court  that  16  Wall.,  21  L.  ed.,  had 
not  been  overruled  by  121  U.  S.,  30  L.  ed., 
1  Inters.  Com.  Rep.,  7  Sup.  Ct  Rep.,  or  122 
U.  S.,  30  L.  ed.,  1  Inters.  Com.  Rep.,  7  Sup. 
Ct.  Rep.,  and  that  its  authority  was  still  ac- 
knowledged by  the  court.     That  opinion  was 
delivered  in  1891  by  Justice  Field,  and  fully 
sustained  the  contention  of  the  state.    The 
court  said:     "The  tax  for  the  collection  of 
which  this  action  is  brought  is  an  excise  tax 
upon    the    defendant  -  corporation    for    the 
privilege  of  exercising  its  franchises  within 
the  state  of  Maine.     It  is  so  declared  in  the 
statute  which  imposes  it.    And  that  a  tax 
of  this  character  is  within  the  power  of  a 
state  to  levy  there  can  be  no  question.     The 
designation    •    •    •    is     used     more     fre- 
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quently  in  this  country  in  the  •  •  • 
sense  [of  an  impost  for  a  license  to  exercise 
particular  franchises]  than  in  any  other 
[sense] .  The  privilege  of  exercising  the 
franchises  of  a  corporation  within  a  state  is 
generally  one  of  value,  and  often  of  great 
value,  and  the  subject  of  earnest  contention. 
It  is  natural,  therefore,  that  the  corporation 
should  be  made  to  bear  some  proportion  of 
the  burdens  of  government.  As  the  grant- 
ing of  the  privilege  rests  entirely  in  the  dis- 
cretion of  the  state,  whether  the  corporation 
be  of  domestic  or  foreign  origin,  it  may  be 
conferred  upon  such  conditions,  pecuniary  or 
otherwise,  as  the  state,  in  its  judgment,  may 
deem  most  conducive  to  its  interests  or  pol- 
icy. It  may  require  the  payment  into  its 
treasury,  each  year,  of  a  specific  sum,  or  may 
apportion  the  amount  exacted  according  to 
the  value  of  the  business  permitted,  as  dis- 
closed by  its  gains  or  receipts  of  the  present 
or  past  years.  The  character  of  the  tax  or 
its  validity  is  not  determined  by  the  mode 
adopted  in  fixing  its  amount  for  any  specific 
period  or  the  times  of  its  payment.  The 
whole  field  of  inquiry  into  the  extent  of  rev- 
enue from  sources  at  the  command  of  the 
corporation  is  open  to  the  consideration  of 
the  state  in  determining  what  may  be  justly 
exacted  for  the  privilege.  The  rule  of  ap- 
portioning the  charge  to  the  receipts  of  the 
business  would  seem  to  be  eminently  reason- 
able, and  likely  to  produce  the  most  satis- 
factory results,  both  to  the  state  and  the 
corporation  taxed.  ...  A  resort  to 
those  receipts  was  simply  to  ascertain  the 
value  of  the  business  done  by  the  corpora- 
tion, and  thus  obtain  a  guide  to  a  reason- 
able conclusion  as  to  the  amount  of  the  ex- 
cise tax  which  should  be  levied;  and  we  are 
unable  to  perceive  in  that  resort  any  inter- 
ference with  transportation,  domestic  or 
foreign,  over  the  road  of  the  railroad  com- 
pany, or  any  regulation  of  commerce  which 
consists  in  such  transportation.  .  .  . 
The  case  of  Philadelphia  £  8.  Mail  8,  8.  Co. 
V.  Pennsylvania,  122  U.  S.  326,  30  L.  ed. 
200,  1  Inters.  Com.  Rep.  308,  7  Sup.  Ct.  Rep. 
1118,  in  no  way  conflicts  with  this  decision, 
nor  do  the  views  we  hold  in  this  case  in  any 
way  qualify  or  impair  it  [that  decision]."  If 
this  is  not  a  confirmation  of  the  authority  of 
15  and  18  Wall.,  we  are  at  a  loss  to  under- 
stand the  force  of  plain  language,  and  we 
regard  the  Maine  case  as  a  clear  indication 
on  the  part  of  the  court  that  the  extreme 
limit  of  expansion  of  Federal  authority  in 
that  direction  had  been  reached  in  the  Phtla- 
delphia  Steamship  Case,  and  as  a  further  in- 
dication that  they  meant  to  say  in  the  Gross 
Receipts  Case  what  they  said  in  the  Maine 
case,  regardless  of  any  apparent  intimations 
to  the  contrary  in  the  intervening  period. 
They  could  not  logically  sustain  the  Maine 
statute  while  upholding  the  Steamship  Case 
without  recognizing  the  distinction  between 
that  case  and  those  in  16  and  18  Wall., 
which  we  have  already  drawn  in  the  dis- 
cussion of  those  cases.  But  if  we  should  be- 
lieve, with  Justice  Bradley  in  hlsr  dissenting  ^ 
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opinion  in  the  Maine  case,  that  it  overrules 
the  Steamship  Case,  then  there  is  an  end  of 
all  argument,  and  we  rest  securely  upon  the 
Qvo88  Receipts  Case,  The  Maine  case  is  the 
latest  upon  the  point,  and  its  principles  have 
been  approved  hj  the  Supreme  Court  in  nu- 
merous decisions;  notably  in  New  York,  L, 
E.  d  W,  H.  Co.  V.  PeriMylvania,  158  U.  S. 
440,  39  L.  ed.  1046,  15  Sup.  Ct.  Rep.  900,  and 
its  exact  doctrine  reannounced  in  Horn  Sil- 
t?cr  Min.  Co.  v.  New  York,  143  U.  S.  305,  30 
L.  ed.  164,  4  Inters.  Com.  Rep.  57,  12  Sup. 
Ct.  Rep.  403,  and  Adams  Exp.  Co.  v.  Ohio 
State  Auditor,  165  U.  S.  220,  41  L.  ©d.  683, 
17  Sup.  Ct.  Rep.  305.  If,  in  the  Maine  case, 
the  court,  in  response  to  the  argument  of  the 
state,  based  confessedly  upon  the  continued 
authority  of  the  Oross  Receipts  Case  and  the 
Delaware  Railroad  Tax  Case,  as  announcing 
the  same  doctrine,  had  chosen  plainly  to 
overrule  those  cases,  or  without  saying  in 
plain  words  how  much  authority  they  should 
continue  to  have,  and  had  struck  down  the 
Maine  statute,  in  one  case  it  would  have 
been,  and  in  the  other  it  possibly  might  have 
been,  our  duty  to  follow  its  action  in  that 
case,  though  some  of  our  own  decisions 
might  still  be  formally  in  the  way.  But,  un- 
derstanding the  Maine  caae  as  we  do,  and 
being  profoundly  impressed  with  the  abso- 
lute soundness  of  the  principles  announced 
in  the  Gross  Receipts  Case,  and  approved  in 
the  Maine  case,  we  are  bound  in  duty  to  the 
state  to  uphold  the  tax  in  question,  leaving 
it  to  the  Supreme  Court  to  say,  if  invoked, 
whether  we  have  misinterpreted  their  mean- 
ing. 

The  legality  and  propriety  of  the  mileage 
method  of  measuring  the  value  of  a  fran- 
chise tax,  otherwise  valid,  has  been  so  re- 
peatedly declared,  and  so  emphatically  stat- 
ed in  the  Maine  case,  that  we  shall  not  refer 
to  any  other  authority. 

Under  sections  6,  7,  chap.  559,  Laws  1890, 
which  regulated  proceedings  for  recovery  of 
all  these  taxes,  they  are  due  and  payable 
July  1st  in  each  year,  and,  if  not  paid  with- 
in thirty  days  thereafter,  the  corporation  is 
to  forfeit  and  to  pay  to  the  state  an  addition- 
al amount  of  5  per  cent  as  penalty  or  dama- 
ges, to  be  added  to  such  taxes  so  due  and  un- 
paid; and,  if  judgment  is  rendered  for  the 
state  in  any  suit  to  recover  such  taxes,  judg- 
ment is  to  be  entered  without  stay  for  the 
amount  of  taxes  so  due,  and  the  5  per  cent 
additional  as  damages,  with  interest  and 
costs.  This  it  was  clearly  within  the  power 
of  the  legislature  to  provide.  We  think  the 
interest  was  correctly  charged  from  the  1st 
of  August  only,  as  suit  was  only  authorized 
after  that  time,  and  no  interest  is  allowable 
on  the  5  per  cent  penalty  or  damages. 

It  follows,  from  what  we  have  said,  that 
the  plaintiff's  prayer  was  properly  granted, 
and  the  defendant's  six  prayers  were  prop- 
erly rejected,  and  the  judgment  will  there- 
fore be  affirmed. 

Judgment  affirmed,  with  costs  above  and 
below. 
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Tbe  rlarht  of  ifray  «,b«I  tracks  of  m  rail- 
road comipanv  are  not  landed  prov- 
c-rtjr  within  ihe  meaning  of  a  provision  in  a 
statute  annexing  territory  to  a  city,  that  the 
rate  of  taxation  on  landed  property  in  the 
annexed  district  should  not  be  increased  un- 
til streets  were  laid  through  it,  and  there 
should  be  a  certain  number  of  buildings  on 
every  block. 

(June  U,  1001.) 

APPEAL  by  contestant  from  an  order  of 
the  Baltimore  City  Court  dismissing  an 
appeal  from  a  ruling  of  the  Appeal  Tax 
Court  of  Baltimore  fixing  the  rate  of  taxa- 
tion upon  contestant's  right  of  way  and 
tracks  through  a  tract  of  land  which  had 
been  added  to  the  city  of  Baltimore.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Alessrs.  Oeorse  Dobbin  Pennlman  an  1 
Fielder  C.  Slinglvfft  for  appellant: 

In  Appeal  Taw  Court  v.  Western  Maryland 
R.  Co.  50  Md.  274,  it  seems  to  have  been  as- 
sumed by  the  court  that  if  the  railroad  com- 
pany owned  its  right  of  way  it  should  be 
taxed  as  real  estate. 

It  would  be  absurd  to  say  that  the  ease- 
ment of  a  railroad  company  on  the  bed  of  a 
public  street  must  "be  assessed  and  taxed  as 
real  estate"  {Appeal  Tax  Court  ▼.  Western 
Maryland  R.  Co.  50  Md.  302),  while  the  land 
whidi  it  either  owns  in  fee  or  holds  exclusive- 
ly is  not  to  be  assessed  or  taxed  as  real  es- 
tate, or  allowed  the  benefit  of  any  exemptions 
enjoyed  bv  contiguous  real  estate. 

If  the  land  and  tracks,  etc,  constituting 
our  right  of  way  is  "real  estate"  it  must  be 
considered  "landed  property"  within  the 
meaning  of  the  clause  exempting  "landed 
property"  from  the  Baltimore  city  rate  un- 
til either  streets  arc  opened  or  houses  built. 

Messrs'.  William  Pinkney  WJtjte  and 
Charles  "W.  Field  for  appellee. 

Pearce,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  pro  forma  order 
or  judgment  of  the  Baltimore  city  court  dis- 
missing an  appeal  filed  under  §  170  of  the 


Note. — As  to  the  liability  of  a  railroad  right 
of  way  to  assessment  for  local  ImproTements, 
see  in  this  series  the  note  to  Chicago,  M.  &  St. 
P.  R.  Co.  v.  Milwaukee  (Wis.)  28  L.  IL  A. 
240 ;  also  Cincinnati,  L.  &  N.  R.  Co.  ▼.  Cincin- 
nati (Ohio)  49  L.  R.  A.  566,  and  footnote;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Ottumwa  (Iowa)  51 
L.  U.  A.  763,  and  footnote. 

Railway  property  as  realty,  see  note  to  Oska- 
loosa  Water  Co.  v.  Oskaloosa  Bd.  of  Equaliza- 
tion (Iowa)  15  L.  R.  A.  296. 

And  as  to  liability  of  a  street  railway  for 
paving  assessments,  see  Shreveport  v.  Pres- 
cott  (La.)  46  L.  R.  A.  193,  and  note;  Union 
Trust  Co.  V.  Richmond  City  R.  Co.  (Ind.)  4S 
L.  R.  A.  41 ;  and  also  Lake  Street  Blev.  B.  Co. 
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new  charter  of  Baltimore,  by  the  United  Rail- 
ways and  Electric  Company  of  Baltimore, 
from  a  ruling  made  by  the  appeal  tax  court 
of  Baltimore,  fixing  the  rate  of  taxation  for 
tlie  year  of  1900,  upon  the  aeseesed  valuation 
of  that  part  of  the  appellant's  right  of  way 
and  tracks  situated  in  that  part  of  the  city 
of  Baltimore  commonly  known  aa  the  annex 
or  belt. 

The  case  was  tried  upon  an  agreed 
statement  of  facts,  and  the  sole  question  is 
whether  the  tax  should  be  at  the  full  city 
rate  of  $1.67  in  the  $100  or  at  60  cents  in 
the  $100,  the  latter  being  the  Baltimore 
county  rate  at  the  date  of  the  paasage  of  the 
annexation  act;  and  this  depends  upon  the 
construction  of  §  19  of  that  act  ( chap.  08  of 
1888),  now  S  4  of  the  new  charter.  That 
provides  that  until  the  year  1900  the  rate  of 
taxation  for  city  purposes  upon  all  landed 
property  in  the  territory  annexed  by  the  act 
of  1883  and  upon  which  taxes  would  be  paid 
to  Baltimore  county  if  such  territory  had 
not  been  annexed  to  Baltimore  ci^,  should 
at  no  time  exceed  the  tax  rate  of  Baltimore 
county  for  the  year  1887,  and  that  until  the 
year  1900  the  assessment  of  such  property 
should  not  be  increased ;  provided,  that  even 
after  the  year  1900  saia  rate  of  taxation 
should  not  be  increased  for  city  purposes  on 
any  landed  property  in  said  territory  until 
avenues,  streets,  or  alleys  should  have  been 
opened  and  constructed  through  the  same, 
nor  until  there  should  be  on  every  block  of 
ground  so  to  be  formed  at  least  six  dwellings 
or  storehouses  readv  for  occupation. 

The  statement  of  facts  may  thus  be  ab- 
breviated : 

1.  That  the  petitioner  is  a  corporation  un- 
der the  laws  of  Maryland  operating  an  elec- 
tric railway,  of  which  46  miles  of  double 
track,  assessed  at  $17,000  per  mile,  are  oper- 
ated in  said  city. 

2.  That  31  of  these  46  miles  run  through 
property  tlirough  which  avenues,  streets,  and 
alleys  have  been  constructed,  and  upon 
which  there  are,  ready  for  occupation,  upon 
each  block  so  formed,  through  which  the  rail- 
way tracks  extended,  six  dwellings  or  store- 
houses, and  that  said  31  miles  are  therefore 
property  taxable  at  $1.67  per  $100,  that  be- 
ing the  city  rate  for  the  year  1900, 

3.  That  15  of  these  46  miles  run  through 
property  through  which  no  avenues,  streets, 
or  alleys  have  been  constructed,  nor  are 
there  ready  for  occupation  upon  each  block 
through  which  said  tracks  extend  six  dwell- 
ings or  storehouses;  and  that  the  property 
immediately  contiguous  to  said  15  miles  was 
taxed  for  the  year  1900  by  the  appeal  tax 
court  at  the  Baltimore  county  rate  of  60 
cents  in  the  $100,  at  which  said  rate  also 
said  15  miles  had  been  taxed  by  Baltimore 
city  prior  and  up  to  the  year  1900. 

4.  lliat  the  railway  company  paid  to  the 
city  of  Baltimore  for  the  year  1900  taxes 
upon  said  15  miles  of  track,  assessed  at  $17,- 
000  per  mile,  at  the  full  city  rate  of  $1.67  in 
the  $100,  aggregating  $4,253.50,  whereas  the 
rate  thereon  should  have  been  only  60  cents 
in  the  $100,  aggregating  only  $1,530,  and 
that  it  has  thus  paid  $2,728.50  in  excess  of 
5-2  L.  R.  A. 


the  true  legal  amount  due,  which  excess 
should  be  repaid  to  it  by  the  comptroller  of 
the  city  witn  interest  from  the  date  of  its 
payment  to  the  city. 

It  is  stated  in  the  appellant's  brief  that 
part  of  its  right  of  way  is  over  turnpikes,  on 
which  the  right  to  lay  its  tracks  was  pur- 
chased from  the  turnpike  companies,  part 
over  the  beds  of  public  roads  or  streets  un- 
der some  sufficient  authority,  and  part  is 
held  under  fee-simple  conveyamces.  None 
of  these  things,  however,  appear  in  the 
agreed  statement  of  facts,  but  we  do  not  re- 
gard them  as  material  to  the  proper  dispo- 
sition of  the  case. 

The  appellant  maintains  that  the  term 
"landed  property,"  as  used  in  the  annexa- 
tion act»  and  in  the  new  charter,  is  identi- 
cal in  meaning  with  the  term  "real  estate," 
and  that  its  right  of  way,  however  acquired 
and  held,  is  landed  property  or  real  estate; 
and  that  since  the  proviso  of  the  annexation 
act  and  of  the  new  charter,  expressly  declares 
that  the  Baltimore  county  rate  of  taxation 
for  1887  shall  not  be  increased  for  citv  pur- 
poses on  any  landed  property  within  the  an- 
nexed territory,  until  the  conditions  hereto- 
fore set  forth  as  to  avenues,  streets,  or  al- 
leys, and  buildings  or  storehouses  have  been 
complied  with,  that  it  therefore  necessarily 
follows,  ex  vi  termitUf  that  the  Baltimore 
county  rate  of  taxation  for  the  year  1887  is 
the  proper  standard  of  taxation  for  these  15 
miles  of  right  of  way,  which  by  said  agreed 
statement  of  facts  are  not  brought  within 
the  conditions  prescribed  for  the  city  rate. 

In  support  of  this  position  the  appellant 
relies  upon  the  case  of  the  Appeal  Taw  Court 
V.  Western  Maryland  R,  Co.  50  Md.  302,  in 
which  it  was  held  that  where  a  railway  has 
an  easement  in  the  way  occupied  by  its  road, 
such  easement^  whether  under  or  over  Uie 
public  street,  is  an  element  of  value  to  the 
road,  and,  as  such,  should  be  included  in  the 
valuation  of  the  road  itself,  and  in  which 
the  court  said :  "The  rule  would  seem  to  be 
clearly  otherwise,  and  that  an  easement  en- 
joyed in  the  bed  of  a  public  street  may  be  as- 
sessed and  taxed  as  real  estate."  Conceding, 
for  the  purpose  of  argument,  without  decid- 
ing (because  unnecessary  in  this  case),  that 
the  appellant's  right  of  way  is  real  proper- 
ty, and  should  be  so  assessed  and  taxed,  the 
conclusion  sought  to  be  drawn  by  the  appel- 
lant does  not  necessarily  follow;  though  if 
it  be  also  conceded  that  the  right  of  way  and 
tracks  in  question  are  embraced  within  the 
terms  of  the  proviso,  it  would  be  very  diffi- 
cult, if  not  impossible,  to  deny  the  conclu- 
sion. But  the  vital  question  to  be  deter- 
mined is  whether  the  right  of  way  and  tracks 
are  so  embraced,  and  the  vice  of  the  appel- 
lant's argument  lies  in  the  assumption  of 
this  fact. 

This  argument  encounters  at  the  outset 
the  difficulties  interposed  by  the  strict  and 
rigid  construction  of  tax  exemptions  de- 
clared by  all  legal  writers  and  courts,  and 
so  familiar  aa  to  make  any  extended  refer- 
ence to  them  inappropriate. 

But  here  there  is  a  clear  exemption  of 
"landed  property"  under  certain  arcumstan- 
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cefl.  and  it  is  of  this  class  of  cases  that 
Judge  Cooley  says  in  his  work  on  Taxation, 
p.  205:  "It  is  also  a  very  just  rule  that 
when  an  exemption  is  found  to  exist  it  shall 
not  be  enlarged  by  construction;"  and  again, 
on  page  204 :  "Taxation  is  an  act  of  sover- 
eignty, to  be  performed,  so  far  as  it  conven- 
iently can  be,  with  justice  and  equality  to 
all.  "Exemptions,  no  matter  how  meritori- 
ous, are  of  grace  and  must  be  strictly  con- 
strued.'* In  Appeal  Taw  Court  v.  Rice^  50 
Md.  312,  the  court  said  the  party  asserting 
the  exemption  must  show  that  the  power  to 
tax  in  the  particular  case  has  been  clearly 
relinquished,  and  that  "if  this  has  not  been 
done,  .  .  .  the  question  whether  or  not 
the  exemption  haa  been  granted  must  be  re- 
solved in  favor  of  the  state." 

In  Appeal  Taw  Court  v.  8t,  Mary*a  Semi- 
nary, 50  Md.  345,  346,  the  assessment  act  of 
1876  exempted  from  taxation  benevolent 
institutions,  so  far  as  used  for  the  benefit  of 
the  indigent;  also  the  grounds  actually  cov- 
ered by  the  buildings  so  used,  and  the  equip- 
ments of  such  institutions.  The  question 
was  whether  stocks  and  other  investments 
held  by  the  corporation,  the  income  of  which 
was  used  for  the  indigent  students,  were  cm- 
braced  in  the  exemption,  and  it  was  held 
they  were  not.  The  word  "institution"  was 
said  to  be  appropriately  descriptive  of  the 
buildings  or  estaJblishment  where  the  busi- 
ness of  the  corporation  was  carried  on,  but 
wholly  inappropriate  as  the  designation  of 
the  corporation  itself;  and  so,  also,  the  term 
"equipment"  vras  held  appropriate  to  cover 
tangible  property  and  in  conducting  the 
business  of  the  institution,  but  altogether  in- 
appropriate as  a  description  of  investments 
although  the  income  was  used  in  the  work  of 
the  institution. 

This  case  is  cited  to  show  that  under  the 
fundamental  rule  governing  the  construction 
of  exemptions,  the  particular  exemption 
claimed  cannot  be  sustained  unless  it  is 
shown  to  be  within  the  spirit  as  well  as  the 
letter  of  t-he  law.  Let  us  see,  then,  assum- 
ing that  appellant's  right  of  way  and  tracks 
are  landed  property,  and  within  the  letter  of 
the  exemption,  whether  they  are  also  within 
its  spirit.  We  have  seen  that  §  4  of  the 
new  charter  provides  for  an  absolute  exemp- 
tion, above  60  cents  in  the  $100,  of  all  landed 
property  and  personal  property  within  the 
annex  until  the  year  1900,  but  it  will  be  seen 
upon  examination  that  it  also  provides  that 
from  and  after  the  year  1900,  all  property, 
real  and  personal,  within  the  annex,  should 
be  liable  to  assessment  and  taxation  in  the 
same  manner  and  form  as  similar  property 
elsewhere  in  the  city. 

The  absolute  exemption  provided  has  run 
its  course  with  the  year  1900,  and  except  as 
to  the  particular  property  brought  within 
the  conditions  of  the  proviso,  the  absolute 
subjection  to  the  regular  city  rate  of  taxa- 
tion has  been  brought  into  operation.  Un- 
less, therefore,  there  is  something  in  the  pro- 
viso which  takes  this  particular  property  of 
62  L.  R.  A. 


the  railway  out  of  the  general  language 
which  precedes  the  proviso,  and  requires  its 
inclusion  with  that  to  be  affected  by  the 
proviso,  the  rate  of  taxation  for  1901  must 
be  the  regular  city  rate  for  that  year,  and 
we  do  not  think  there  is  anything  in  the 
proviso  which  can  be  properly  held  to  have 
the  effect  claimed  by  the  appellant. 

We  think  the  obvious  purpose  of  the  pro- 
viso was  to  extend  the  exemption,  after  1900, 
to  suburban  property,  either  used  for  agri- 
cultural purposes  or  suffered  to  lie  idle 
awaiting  the  appreciation  of  value  which 
ordinarily  keeps  pace  with  the  progress  of 
building  and  city  improvements,  until  a  cer- 
tain standard  of  development  marked  out  in 
the  proviso  should  be  attained,  and  that 
only  such  property  as  is  itself  capable  of 
such  use  and  development  was  designed  to  be 
embraced  within  IJie  continuance  of  the 
exemption.  In  other  words,  that  it  is  only 
landed  property '  through  which  avenues, 
streets,  or  alleys  may  be  constructed,  out  of 
which  blocks  can  be  formed,  and  upon  which 
houses  or  stores  can  be  erected,  that  was  in 
contemplation  for  continued  exemption,  and 
that  the  language  of  the  proviso  is  altogeth- 
er inappropriate  as  a  description  of  the  right 
of  way  and  tracks  of  a  railway,  although  it 
be  landed  property. 

Avenues,  streets,  or  alleys  may,  it  is  true, 
cross  a  railway,  but  they  cannot  be  properly 
said  to  be  opened  through  them,  in  tiie  sense 
in  which  Uiey  are  opened  through  property 
not  devoted  to  public  use.  When  so  run 
across  a  railway  the  public  has  the  right  of 
user  for  public  travel,  and  such  streets  will 
serve  to  define  the  lines  of  blocks  so  formed, 
but  no  part  of  the  railway's  right  of  way 
will  ever  enter  into  the  dimensions  of  such 
blocks,  and  no  house  or  store  can  ever  be 
erected  upon  any  part  of  such  right  of  way. 
If  the  property  of  the  railway  cannot  be 
taxed  above  60  cents  in  the  $100  until  an 
impossible  situation  shall  arise,  it  can  never 
be  taxed  beyond  that  rate,  and  an  exemp- 
tion which  is  confessedly  declared  to  be  tem- 
porary will  be  made  perpetual,  and  that  by 
construction. 

It  is  evident  that  the  appellant  anticipated 
this  view  of  the  question  and  felt  its  force, 
since  there  is  inserted  in  the  agreed  state- 
ment of  facts  the  fact  that  the  property  im- 
mediately contiguous  to  these  15  miles  is 
taxed  at  the  60  cent  rate,  and  it  is  argued 
that  the  railway's  privilege  of  exemption 
must  be  measured  by  that  of  adjoining  or 
abutting  property  owners;  and  upon  this 
theory  they  would  read  the  proviso  as  if  it 
said,  "until  avenues,  streets,  or  alleys  shall 
have  been  opened  or  constructed  through 
the  same,  or  through  the  adjoining  or 
abutting  property,  nor  until  there  shall  be 
on  every  block  so  to  be  formed  from  said 
property,  or  from  adjoining  or  abutting 
property,  at  least  six  dwellings  or  store- 
houses ready  for  occupation."  However 
ingenious  and  plausible  this  may  appear 
without  reflection,  it  will  not  bear 
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nation,  and  we  cannot  adopt  the  contention. 
To  do  so  would  be  to  show  ourselves  astute 
to  extend,  by  construction,  an  exemption  be- 
jrond  the  terms  in  which  it  is  given. 

The  legislature  has  made  this  right  to  ex- 
emption depend  upon  the  condition  of  the 
same  property  for  which  it  is  claimed,  and 
not  upon  the  condition  of  contiguous  prop- 
erty. If  the  latter  had  been  intended  we  are 
bound  to  hold  the  intention  would  have  been 
declared  in  clear  and  plain  language,  and 
not  left  to  forced  or  strained  construction. 
Moreover,  the  reasons  which  obviously  in- 
duced the  exemption  as  to  contiguous  prop- 
erty forbid  its  extension  to  railway  property. 

The  value  of  the  contiguous  property  de- 
pends in  large  measure  upon  the  construc- 
tion of  streets  affording  access  to  it  and  the 
number  of  the  houses  on  the  block  in  which 
it  is  located;  but  these  are  comparatively 
small  considerations  to  the  railway  whose 
revenue  depends  only  remotely  upon  the 
condition  of  any  particular  blocks  along  its 
line,  but  largely  upon  the  condition,  in  this 
respect,  of  its  termini,  and  of  the  principal 
centres  of  population  along  its  line. 

It  is,  of  course,  true,  that  as  population 
becomes  more  dense  along  its  entire  line,  a 
suburban  railway  will  carry  more  passengers 
and  receive  a  larger  revenue,  just  as  a  city 
street-car  line  proper,  though  confined  to  the 
city  limits,  will  carry  more  passengers  and 
earn  more  money  as  population  increases 
beyond  its  line.  But  such  considerations  are 
not  those  upon  which  this  case  must  be  de- 
cided, and,  for  the  reasons  we  have  stated, 
we  think  the  appellant  is  not  entitled  to  the 
general  exemption  claimed.  But  by  the  ex- 
press terms  of  the  charter  it  is  only  from  and 
after  the  year  1900  that  property  within  the 
annexed  territory  is  liable  to  the  city  rate  of 
taxation,  and  the  taxes  which  are  here 
sought  to  be  recovered  from  the  city  were  as- 
sessed for  the  year  1900  at  the  city  rate,  and 
were  paid  for  that  year. 

The  basis  of  taxation  was  therefore  illegal 
— and  the  difference  between  the  city  rate 
for  the  year  1900  and  the  county  rate  for 
1887  was  wrongfully  exacted,  and,  having 
been  paid  under  protest,  should  be  refunded 
by  the  city.  The  order  and  judgment  of  the 
city  court  will  therefore  be  reversed  and 
the  cause  be  remanded  to  the  end  that  an 
order  may  be  passed  directing  and  requiring 
the  comptroller  of  the  city  of  Baltimore  to 
repay  the  petitioner  the  sum  of  $2,728.50, 
with  interest  thereon  from  the  date  of  its 
payment  by  the  petitioner,  that  being  the 
difference  between  the  amount  paid  and  that 
which  should  have  been  paid. 

Order  reversed  and  cause  remanded  that 
•n  order  may  he  passed  in  conformity  with 
this  opinion. 

Costs  above  and  below  to  be  paid  by  the 
appellee. 
i2L.B.  A. 
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OF  BALTIMORE  CITY  et  al.,  Appts., 

Henry  WAGNER. 


(. 


.Md.. 


.) 


1.  Police  officers  may  be  Invested  wltli 
po^ver  to  make  selsures  of  property  for 
the  purpose  of  preventing  crime,  without  vio- 
lating the  constitutional  provision  ajrainst 
seizing  property  without  due  process  of  law. 

2.  The  statutorT'  duty  Imposed  upon 
police  officers  to  prevent  crime  will 
authorize  them  to  seize  instruments  intended 
and  desij^ied  to  be  used  in  violation  of  the 
gambling  laws,  and  incapable  of  being  put 
to  any  legitimate  use. 

3.  Replevin  ivlll  not  lie  to  recover  a 
slot  machine  seized  by  police  officers  under 
statutory  authority  for  the  prevention  of 
crime,  which  was  designed  to  be  used  In  vio- 
lation of  the  gambling  laws,  and  Incapable 
of  being  put  to  any  legitimate  use. 

(March  8,   1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  of  Baltimore 
City  in  favor  of  plaintiff  in  an  action 
brought  to  recover  possession  of  a  slot  ma- 
chine.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Alonao  L.  Miles,  for  appellants: 

The  law  will  not  give  its  protection  to 
those  articles  of  property  which  are  malum 
in  se,  and  which  can  only  be  used  in  viola- 
tion of  the  public  peace  and  morals.  Such 
property,  because  of  its  spurious  or  hurt- 
ful character^  on  strict  grounds  of  public 
policy,  is  subject  to  summary  seizure  under 
general  police  regulations. 

2  Schouler,  Pers.  Prop.  §  24;  Spalding  v. 
Preston,  21  Vt.  9,  50  Am.  Dec.  68;  State 
V.  O'Neil,  68  Vt.  140,  56  Am.  Rep.  556,  2 
Atl.  586. 

By  Acts  1898,  chap.  123,  §  744,  it  is  made 
the  duty  of  the  board  of  police  commission- 
ers to  preserve  the  public  peace,  prevent 
crime,  prevent  and  remove  nuisances  in  all 
the  streets  and  highways  and  all  other 
places,  and  see  that  all  laws  relating  to  gam- 
bling, etc.,  are  enforced. 

By  Code  Pub.  Gen.  Laws,  art.  27,  §  132, 
police  olTicers  are  "required  to  visit  all 
places  where  they  shall  suspect  gaming 
tables  are  kept." 

Under  these  statutory  provisions  it  is 
not  only  the  right,  but  the  duty,  of  police 
officers,  in  the  exercise  of  that  preventive 
justice  which  is  essential  to  the  maintenance 
of  the  public  peace  and  morals  of  the  com- 
munity, to  seize  all  such  instrumentalities 
of  crime  as  may  come  within  their  view. 


NoTB. — For  early  cases  in  this  series  as  to 
seizure  of  gambling  devices  and  implements,  see 
Wooten  v.  State  (Fla.)  1  L.  R.  A.  819;  State 
V.  Robbins  (Ind.)  8  L.  R.  A.  438. 

As  to  seizure  and  destruction  of  fish  net% 
see  note  to  People  v.  Truckee  Lumber  Co.  (OaL) 
39  L.  B.  A.  581,  590. 
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one  of  the  most  notorious  of  which  is  the 
slot  machine. 

There  can  be  no  property  rights  in  such 
an  offensive  and  offending  thing  that  the 
courts  will  respect,  and  therefore  the  tak- 
ing and  detention  of  such  spurious  prop- 
erty under  the  general  police  powers  can- 
not be  considered  in  violation  of  that  pro- 
vision of  the  Constitution  which  declares 
that  "no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law." 

Deems  v.  Baltimore,  80  Md.  164,  26  L.  R. 
A.  541,  30  Atl.  648;  Eichenlaub  v.  8t,  Jo- 
seph, 113  Mo.  395,  18  L.  R.  A.  690,  21  S.  W. 
8;  Miigler  v.  Kansas,  123  U.  S.  623,  31  L. 
ed.  206,  8  Sup.  Ct.  Rep.  273;  Barbier  v. 
Connolly,  113  U.  S.  31,  28  L.  ed.  924,  6  Sup. 
a.  Rep.  357. 

It  is  upon  the  same  principle  that  a  per- 
son may,  under  certain  circumstances,  be 
arrested  without  a  warrant,  and  thus  de- 
prived of  his  liberty  without  due  process 
of  law. 

Roddy  V,  Finn^gan,  43  Md.  604;  Balti- 
more d  0.  R.  Co,  V.  Cain,  81  Md.  87,  28  L. 
R.  A.  688,  31  Atl.  801. 

Messrs.  Gana  Sc  Haman  and  W.  Cal- 
vin Chesnut,  for  appellee: 

The  proposition  that  this  machine  was 
outlawed  has  frequently  been  advanced  in 
cases  concerning  intoxicating  liquors  in 
states  having  prohibitory  laws  concerning 
the  same,  and  the  contention  has  been  al- 
most invariably  overruled  by  the  courts. 

Com.  V.  Coffee,  9  Gray,  139;  Brown  v. 
Perkins,  12  Gray,  89;  Fuller  v.  Bean,  30 
N.  H.  181;  Com.  v.  Rourke,  10  Gush.  397; 
Monty  V.  Arneson,  26  Iowa,  383;  State  v. 
May,  20  Iowa,  308. 

The  present  case  is  much  stronger  than 
any  of  those  just  cited,  as  in  all  of  the  lat- 
ter there  had  been  an  actual  violation  of  the 
law,  while  in  the  present  case  the  plea  sets 
up  only  an  intended  violation  of  law.  The 
statement  that  burglars'  and  gamblers' 
tools  are  not  subjects  of  larceny  is  contrary 
to  the  elementary  ideas  of  the  law  of  lar- 
ceny, and  is  directly  contradicted  by  Bales 
V.  State,  3  W.  Va.  685. 

The  police  board  acted  entirely  without 
authority,  and  in  utter  disregard  of  due 
process  of  law,  in  seizing  and  holding  the 
slot  machine  of  the  plaintiff. 

Lowry  v.  Rainwater,  70  Mo.  152,  35  Am. 
Rep.  420;  Oreene  v.  James,  2  Curt.  C.  C. 
187,  Fed.  Cas.  No.  5,766. 

As  to  the  necessity  of  provisions  for  giv- 
ing notice  to  the  owner  upon  seizure  or 
condemnation  of  his  property  under  stat- 
utes therefor,  see — 

Scharf  v.  Tasker,  73  Md.  378,  21  Atl.  66; 
Ulm^n  V.  Baltimore,  72  Md.  587,  597,  609, 
11  L.  R.  A.  224,  228,  229,  20  Atl.  141,  21 
Atl.  709,  711 ;  21  Am.  &  Eng.  Enc.  Law,  pp. 
964,  975,  976;  Fisher  v.  McOirr,  1  Gray,  1, 

61  Am.  Dec.  381 ;  Hihbard  v.  People,  4  Mich. 
126;  Sullivan  v.  Oneida,  61  111.  242. 

If  the  seizure  in  this  case  by  the  police 
board  was  unauthorized,  and  not  with  due 
process  of  law,  the  writ  of  replevin  was  the 

62  L.  R.  A. 


g  roper  remedy  for  the  plaintiff  to  reoorer 
is  property. 

Cobbey,  Replevin,  §  313.  See  Cooley  v. 
Davis,  34  Iowa,  128;  Sullivan  v.  Stephen- 
son, 62  111.  290. 

Page,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  replevin  to  recover  a 
musical  slot  machine.  The  third  plea  is 
that  the  article  is  "a  gambling  device  or  in- 
strument intended  and  designed  to  be  used 
by  the  plaintiff  and  others  in  violation  of 
-the  gambling  laws  of  the  state,  which  can 
be  put  to  no  legitimate  use,  and  was  de- 
tained by  the  defendants  in  the  discharge  of 
their  official  duty  to  prevent  such  violation, 
and  to  be  used,  if  necessary,  as  evidence 
against  the  plaintiff;"  and  the  replication 
is  that  at  the  time  the  machine  wafl  taJcen 
"there  was  no  charge  pending  against  the 
plaintiff  for  any  violation  of  the  gambling 
laws  of  this  or  any  other  state;  that  the 
plaintiff  was  not  arrested,  nor  has  he  since 
been*  arrested,  nor  any  warrant  issued  for 
his  arrest,  on  any  such  charge,  nor  has  any 
such  charge  been  preferred  against  him ;  and 
that  the  said  machine  was  not  taken  and 
retained  by  the  defendants  for  use  as  evi- 
dence against  any  other  person."  To  this 
replication  the  defendant  demurred,  which 
being  overruled  this  appeal  was  taken. 

The  effect  of  the  demurrer  is  to  admit: 

(1)  That  the  musical  slot  machine  is  a 
gambling  device,  "intended  and  designed  to 
be  used  by  the  plaintiff  and  others  in  viola- 
tion of  the  gambling  laws   of   the   state;" 

(2)  that  it  can  be  put  to  no  legitimate  use; 

( 3 )  that  it  is  detained  by  the  appellants  in 
the  dischar|;e  of  their  official  duty  to  pre- 
vent such  violation  of  the  gambling  laws  of 
the  state;  and  (4)  that  such  machine  was 
taken  at  a  time  when  there  was  no  charge 
pending  against  the  appellee  for  a  violation 
of  the  gambling  laws  of  this  or  any  other 
state,  nor  any  warrant  issued  for  his  ar- 
rest, nor  any  charge  preferred  against  him. 
The  contentions  <rf  the  respective  parti©* 
turn  upon  the  question  whether  a  machine 
of  that  character,  seized  summarily  by  a 
police  officer,  can  be  recovered  in  an  action 
of  replevin.  The  appellant  contends  that 
inasmuch  as  it  is  admitted  by  the  demurrer 
that  it  is  an  instrument  incapable  of  being 
put  to  anv  legitimate  use,  and  was  designed 
to  be  used  by  the  appellee  and  others  for 
violating  the  gambling  laws  of  the  state* 
it  is  an  instrumentum  malum  in  se,  hurtful 
in  character  to  the  public  peace  and  morals,, 
and  as  such  is  subject  to  summary  seizure 
and  detention  under  the  police  power  of  the 
state;  and  therefore  the  action  will  not  lie. 
It  is  fully  sustained  by  the  decisions  in  this 
court  that  the  state  has  power  to  pass  such 
laws  as  are  necessary  to  protect  the  health, 
morals,  or  peace  of  society;  and  where  the 
summary  seizure,  or  even  the  destruction, 
of  the  offending  thing  is  necessary  for  the 
public  safety,  may  authorize  that  to  be 
done;  and  such  laws  are  not  incompatible 
with  those  constitutional  limitations  which 
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declare  that  no  person  shall  be  deprived  of 
his  property  "without  due  process  of  law.'' 
Deems  v.  Baltimore,  80  Md.  173,  26  L.  R. 
A.  641,  30  Atl.  648;  Mugler  v.  Kansas,  123 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273. 
If,  therefore,  this  principle  must  be  as- 
sumed without  further  question,  it  is  clear 
that  if  the  police  commissioners  have  been 
invested  bv  the  state  with  power  to  make 
seizures  of  property  for  the  purpose  of  pre- 
venting crime,  such  authority  can  be  am- 
ply sustained  under  the  police  power  of  the 
state,  and  its  proper  exercise  would  not  be 
obnoxious  to  the  constitutional  provision 
against  seizing  property  without  due  pro- 
cess of  law.  The  question  here  confronting 
us,  therefore,  is  not  a  constitutional  ques- 
tion, but  one  which  depends  upon  the  author- 
ity which  the  state  has  conferred  upon  the 
police  commissioners.  By  the  744th  section 
of  the  charter  of  Baltimore  city  Acts  1898 
(chap.  123),  the  duties  of  the  board  of  police 
commissioners  are  defined.  It  is  made 
their  duty  ''at  all  times  of  the  day  and 
night"  to  ''preserve  the  public  peace,  pre- 
vent crime  and  arrest  offenders,  protect  the 
rights  of  persons  and  property,  guard  the 
public  health,  .  .  .  prevent  and  remove 
nuisances,  ...  see  that  all  laws  re- 
garding pawnbrokers,  gambling,  intemper- 
ance, etc.,  are  enforced,"  etc.  An  examina- 
tion of  the  entire  section  will  show  that 
these  and  many  other  duties  are  imposed 
on  them  for  the  purpose  of  preventing  the 
perpetration  of  acts  which  are  prejudicial 
to  the  peace,  order,  comfort,  and  health  of 
the  public.  Prevention  of  acts  prejudicial 
to  the  j^eneral  welfare  is  in  fact  their  chief 
obligation.  They  must  preserve  order,  pro- 
tect the  rights  of  persons  and  property,  and 
prevent  nuisances  and  crimes,  etc.  By 
what  means  they  are  to  prevent  crimes  is 
not  defined;  but  it  is  clear  that  in  exercis- 
ing such  a  power  they  must  act  in  accord- 
ance with  well-established  rules  of  persons 
and  property,  so  that  the  rights  of  the  citi- 
zens shall  not  be  invaded  under  the  pre- 
tense of  protecting  them.  Subject  to  these 
limitations,  they  are  charged  with  the  duty 
of  acting  intelligently,  astutely,  and  in- 
dustrioubly  in  preventing  every  infraction 
of  the  law  that  would  result  in  destroying 
or  injuriously  affecting  the  peace  of  society, 
or  in  the  commission  of  crime.  In  the  case 
at  bar  the  property  seized  under  the  con- 
cessions of  the  demurrer  is  an  instrument 
"intended  and  designed  to  be  used  by  the 
plaintifl^  and  others  in  violation  of  the 
gambling  laws,"  and  one  of  such  a  charac- 
ter that  "it  can  be  put  to  no  legitimate  use." 
It  does  not,  therefore,  belong  to  the  class 
of  articles  that  may  or  may  not  be  used  for 
legal  purposes.  If  it  did,  the  presumption 
could  not  be  made  that  the  owner  intended 
it  for  illegal  purposes;  and,  however  the 
law  may  te  otherwise,  it  is  clear  upon  prin- 
ciple and  authority  that  no  seizure  can  be 
made  as  a  preventive  measure  without  it 
had  first  been  properly  established  that  the 
article  was  procured  and  held  for  an  illegal 
purpose.  But  if  the  article  be  of  such  a 
nature  as  to  be  incapable  of  being  used  for 
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legal  purposes,  the  presumption,  as  matter 
of  fact,  would  be  that,  being  an  unlawfid 
article,  it  was  intended  for  such  uses  only 
as  it  was  capable  of  being  put  to;  and  in 
that  event  the  appellee,  to  rescue  himself 
from  the  charge  of  having  in  his  possession 
an  evil  chattel,  would  be  forced  to  show  that 
he  did  not  intend  to  use  it  at  aJl,  but  was 
keeping  it  for  some  innocent  purpose, — as  a 
curiosity,  for  instance.  In  Com,  v.  Ooffee, 
9  Gray,  140,  where  a  person  waa  indicted 
for  the  larceny  of  brandy  in  Massachusetts, 
where  liquor  could  not  be  legally  sold,  it 
was  contended  that,  having  b^n  bought  to 
sell  again,  it  was  not  the  subject  of  larceny. 
The  court  held  that,  notwithstanding  it 
could  not  be  legally  sold,  it  was  a  property 
because  it  did  not  appear  "that  it  was  pro- 
cured and  held  for  an  illegal  purpose."  In 
that  case  the  owner  did  not  forfeit  his 
right  to  the  property  because  he  held  pos- 
session of  the  liquor,  but  because  the  illegal 
purpose  of  the  possession  had  not  been  de- 
termined in  the  method  the  law  pointed  out. 
In  the  case  at  bar  there  can  be  no  such  dif- 
ficulty, because  by  the  demurrer  it  is  ad- 
mitted the  machine  was  held  for  an  illegal 
purpose,  and  could  not  have  been  used  for 
any  other.  Monty  v.  Ameson,  25  Iowa,  383. 
So,  in  State  v.  May,  20  Iowa,  308,  a  person 
was  indicted  for  stealing  liquor.  The  de- 
fense was  that  the  sale  of  liauors  was  pro- 
hibited, but  the  court  decided  it  was  prop- 
erty that  could  be  the  subject  of  larceny, 
because  "it  may  at  any  time  be  withdrawn 
as  an  article  of  trade,  and  be  kept  exclusive- 
ly for  private  use."  There  are,  however, 
"certain  instances'*  in  which  "the  law  re- 
fuses its  full  protection  to  property  because 
of  its  hurtful  character,  and  on  strict 
grounds  of  public  policy."  Thus,  a  burg- 
lar's or  gambler's  tools  or  counterfeit  money 
may  be  seized  and  confiscated  under  appro- 
priate acts.  Schouler,  Pers.  Prop.  9  24.  It 
is  difiQcult  to  perceive  any  sufficient  reason 
for  the  denial  of  this  principle.  Why 
should  a  person  be  left  in  the  possession  of 
counterfeit  money?  To  what  use  could  it 
be  applied,  except  an  illegal  use?  If,  on 
its  seizure,  the  owner  could  show  that  it 
was  not  his  bona  fide  intention  to  make  any 
use  of  it  at  all,  but  was  only  keeping  it  as 
a  memento,  or  as  a  curious  object,  perhaps 
another  case  would  be  presented;  but,  until 
that  is  made  clearly  apparent,  it  would  have 
to  be  presumed  that  he  intended  to  use  it 
for  the  illegal  purpose  for  which  it  was 
created,  and  for  which  it  was  only 
adapted.  So,  in  the  case  at  bar,  no  legal 
use  can  be  made  of  the  machine,  and 
it  would  seem  to  follow,  in  the  absence  of 
proof  to  the  contrary,  that  the  appellee  in- 
tended to  put  it  to  the  Illegal  uses  for 
which  it  was  constructed,  and  for  which 
alone  it  was  capable  of  being  used;  and 
this  would  be  so  even  if  it  were  not  admit- 
ted, as  it  is  here,  that  its  intended  use  was 
in  violating  the  gambling  laws  of  the  state. 
What  more  effectual  means  for  preventing 
crime  than  to  deprive  the  thief  or  the  bur- 
glar of  the  instruments  of  his  evil  trade  T 
If  at  midnight  9  policeman  finds  a  person 
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on  the  streets,  laden  with  burglar's  tools 
hidden  on  his  person,  is  he  to  permit  him 
to  go  his  way  with  his  illegal  burden?  Is 
not  the  seizure  of  these  instruments  of 
crime  a  proper  and  reasonable  thing  for 
him  to  do?  Would  it  not  be  conducive  to 
the  prevention  of  crime  for  the  police  officer, 
charged  with  the  enforcement  of  the  law 
and  the  prevention  of  crime,  to  do  that? 
Must  the  owner  be  allowed  to  retain  them 
until  it  can  be  shown  that  he  has  already 
made  an  illegal  use  of  them  or  intends  so  to 
use  them?  So,  also,  as  to  a  slot  machine, 
conceded  in  this  case  to  be  incapable  of  be- 
ing used  for  legal  purposes,  it  is  a  most  ef- 
fective manner  of  preventing  its  use  to  seize 
it  as  "outlawed"  property.  The  duty  to 
prevent  crime  carries  with  it  in  such  a  case 
the  power  to  summarily  seize  the  offending 
article.  It  would  be  anomalous  to  hold 
that  the  legislature,  in  imposing  on  the 
policeman  an  obligation  to  prevent  crime, 
intended  to  deny  him  one  of  the  most  ef- 
fective means  of  performing  such  obligation. 
The  power  of  the  legislature  to  confer  this 
authority  under  the  police  power  cannot  be 
questioned.  If  it  can  properly  confer  upon 
a  milk  inspector  power  to  destroy  milk 
summarily,  as  in  Deem* a  Case,  80  Md.  173, 
26  L.  R.  A.  641,  30  Atl.  648,  it  may  for  the 
same  reason  authorize  the  summary  seizure 
and  destruction  of  the  tools  and  implements 
of  crime.  We  have  been  cited  to  no  case 
where  these  principles  have  been  denied. 
Those  relied  upon  by  the  appellee,  some  of 
which  have  already  been  adverted  to,  are 
not  in  conflict  with  them.  Those  are  cases 
where  the  articles  seized  may  be  put  to 
legal  as  well  as  illegal  uses,  and,  until  it 
has  been  shown  before  the  proper  tribunal 
that  it  was  designed  to  be  put  or  has  been 
put  to  an  illegal  use  it  cannot  be  seized  as 
a  preventive  measure.  But  that  is  not  the 
case  at  bar,  because  we  here  have  it  ad- 
mitted, not  only  that  the  slot  machine  can- 
not be  used  for  a  legal  purpose,  but  that 
the  appellee  intended  to  use  it  for  illegal 
purposes.    The  subject  has  been  learnedly 


and  exhaustively  discussed  by  Judge  Red- 
field  in  the  case  of  Spalding  v.  Preston,  21 
Vt.  10,  50  Am.  Dec.  68,  in  which  the  court 
sustained  the  view  we  have  presented.  That 
was  an  action  of  trover  for  certain  counter- 
feit coin  taken  from  a  person  who  was  after- 
wards indicted.  The  coin  was  claimed  by 
a  third  person  without,  however,  account- 
ing "for  the  unfortunate  guise"  in  which 
it  was  presented.  Redfield,  J.,  delivering 
the  opinion  of  the  court,  said :  If  trover,  un- 
der these  circumstances,  can  be  maintained, 
then  trespass  would  also  lie  for  the  taking 
of  the  property.  Further,  that  the  right  of 
the  sheriff  to  seize  rests  upon  grounds  of 
preventive  justice,  aside  of  any  statute 
whatever  upon  the  subject;  and  that  the 
right  to  detain  the  base  metal  might  be 
rested  on  two  grounds:  (1)  For  evidence, 
and  (2)  because  courts  of  justice  will  not 
sustain  actions  in  regard  to  contracts  or 
property  which  have  for  their  object  the 
violation  of  law.  Such  property  is  "out- 
lawed." And  again,  in  State  v.  O'Neil,  58 
Vt.  163,  66  Am.  Rep.  566,  2  Atl.  586,  where 
the  court  said  "that  articles  or  instrumen- 
talities once  impressed  with  the  character- 
istics of  adaptation  and  Intended  use  for 
purposes  prohibited  by  law,  and  contrary  to 
public  peace,  health,  or  morals,  are  subject 
to  summary  seizure  under  statutory,  or 
even  general,  police  regulations."  In  Balea 
V.  State,  3  W.  Va.  687,  the  court,  while 
holding  that  poker  chips  might  be  the  sub- 
ject of  larceny,  s^id :  That  "they  could  not 
have  been  recovered  by  action  is  clear  on  the 
general  principle  that  no  court  would  lend 
its  aid  to  the  guilty  keeper  or  owner  to  re- 
cover his  illegal  articles."  This  case  is  not 
cited  as  being  approved  in  all  respects  by 
this  court,  but  merely  as  sustaining  the 
position  that  in  a  case  like  the  present  one 
the  action  of  replevin  will  not  lie.  Eichen- 
lauh  V.  St,  Joseph,  113  Mo  395,  18  L.  R.  A. 
690,  21  S.  W.  8.  For  these  reasons  the 
judgment  must  be  reversed. 

Judgment  reversed,  and  cause  remanded 
for  new  trial. 
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1.     An      exemption     from     taxation     of 

"houses  of  religious  worship"  will  not  In- 
clude that  portion  of  a  lot  of  land  procured 
for  the  erection  of  a  permanent  church  build- 
ing upon  which  work  has  not  been  com- 
menced, although  a  temporary  structure  has 


Note. — As  to  exemption  from  taxation  of  un- 
used property  belonging  to  charitable  or  reli- 
gions association,  see  some  cases  in  note  to 
Book  Agents  of  M.  E.  Church,  South  v.  Hinton 
(Tenn.)  19  L.  R.  A.,  on  page  296;  also  Mon- 
tana Catholic  Mission  v.  Lewis  &  C.  County 
<Mont.)  22  L.  R.  A.  684. 
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been  erected  for  religious  worship  on  another 
portion  of  the  lot. 
2.  The  remedy  of  a  taxpayer  In  case  too 
large  a  portion  of  his  land  is  taxed  is  by  ap- 
plication for  abatement,  and  not  payment 
of  the  whole  amount,  and  suit  to  recover  the 
illegal  portion  of  the  assessment. 

(Barker,   J.,    dissents.) 

(April  3,  1901.) 

REPORT  by  the  Superior  Court  for  Nor- 
folk County  for  the  opinion  of  the  Su- 
preme Judicial  Court  of  a  proceeding  to  re- 
cover back  taxes  assessed  upon  certain  real 
estate  belonging  to  plaintiff  and  which 
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paid  .'inder  prot;est  after  a  decision  in  defend- 
ant's favor.     Judgment  for  defendant, 

Tha  facts  are  stated  in  the  opinion. 

Mkssrs,  Wliipple,  Sears,  A  Ogden,  for 
plaintiff : 

The  word  "church"  is  not  to  be  taken  in 
its  literal  meaning,  but  means,  not  only  the 
"church,"  but  the  land  on  which  it  stands 
and  such  surrounding  land  as  is  reasonably 
necessary  for  it  under  all  the  circumstances. 

Proprietors  of  South  Cong,  Meetinghouse 
V.  Loicell,  1  Met.  638 ;  Trinity  Church  v.  Bos- 
ton, 118  Mass.  164;  New  England  Hospital 
for  Wometi  d  Children  v.  Boston,  113  Mass. 
618;  Boston  Hoc,  of  Redemptorist  Fathers  v. 
Boston,  129  Mass.  178. 

If  the  entire  lot  of  land  was  reasonably 
necessary  for  the  church  buildings  erected  by 
the  plaintiff,  then  the  entire  tax  was  illegal- 
ly assessed,  and  no  abatement  proceedings 
were  necessary. 

Mr.  Cbarles  A«  Williams  for  defendant. 

Knowlton,  J.,  delivered  the  opinion  of 
the  court: 

The  land  owned  by  the  plaintiff  at  the  cor- 
ner of  Beacon  street  and  Dean  road,  in 
Brookline,  is  in  general  dimensions  equiva- 
lent to  a  lot  a  little  more  than  200  feet 
square.  It  is  now  used^  and  is  intended  to 
be  used,  in  connection  with  houses  of  reli- 
gious worship  erected  upon  rt.    On  May  1, 

1897,  when  the  first  tax  in  controversy  was 
assessed,  the  plaintiff  had  not  made  the  fi- 
nancial arrangements  necessary  to  the  com- 
mencement of  the  work  of  building  its  stone 
church;  and  on  May  1,  1898,  when  the  next 
tax  was  assessed,  although  sufficient  money 
had  been  subscribed  for  that  purpose,  it  had 
not  got  its  drawings  and  specifications  ready 
to  be  submitted  to  the  builders  for  their  es- 
timates, as  a  preliminary  to  the  making  of  a 
building  contract.     Not  until  September  10, 

1898,  was  work  upon  the  stone  church  actu- 
ally begun.  When  the  taxes  in  controversy 
were  assessed,  the  plaintiff,  therefore,  was 
the  owner  of  this  lot  of  land,  intended  to  be 
used  as  a  site  for  a  stone  church.  Upon  one 
side  of  it,  leaving  unoccupied  the  part  in- 
tended for  the  stone  church,  was  a  small 
wooden  church,  which  on  the  completion  of 
the  stone  church  was  designed  for  removal 
to  the  southwesterly  corner  of  the  lot,  there 
to  be  used  as  a  Sunday-school  room.  The 
question  is  whether  the  whole  lot  was  ex- 
empt from  taxation  by  reason  of  the  erection 
of  the  small  wooden  church  near  one  side  of 
it,  and  the  intention  of  the  plaintiff  to  erect 
a  stone. church  to  occupy. a  larger  place  on 
the  other  part  of  it.  The  exemption  is 
claimed  under  Pub.  Stat.  chap.  11,  §  5,  d.  7, 
which  includes  among  the  kinds  of  property 
exempt  from  taxation  "houses  of  religious 
worship."  This  description  has  been  held  to 
include,  as  incident  to  such  a  house,  the  land 
around  it  reasonably  necessary  "for  conven- 
ient ingress  and  egress,  light,  air,  or  proper 
and  decent  ornamentation."  Third  Cong. 
8oc.  v.  Spnngfield,  147  Mass.  396-398,  18  N. 
B.  68;  Trinity  Church  v.  Boston,  118  Mass. 
164.  In  the  case  last  cited  this  clause  of  the 
statute  was  given  a  liberal  construction  in 
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favor  of  the  religious  society  in  a  decision 
which  held  that  land  was  exempt  which  had 
been  procured  for  the  erection  of  a  house  of 
religious  worship,  and  used  for  that  purpose 
by  the  preparation  of  the  foundation  and  the 
driving  of  piles,  and  the  continuance  of  the 
work  with  all  reasonable  diligence  from  the 
time  of  beginning  it.  The  decision  was  put 
upon  tlie  ground  that  the  erection  of  a  house 
of  religious  worship  had  been  begun  and  was 
being  prosecuted  without  unreasonable  de- 
lay, anid  that  therefore  there  was  upon  the 
land  a  house  of  religious  worship,  within  the 
meaning  of  the  statute.  In  that  case  the 
land  was  all  reasonably  necessary  for  the 
church  which  had  been  begun.  This  decision 
represents  the  extreme  limit  to  which  ex- 
emption has  been  extended  under  this  clause, 
and  it  is  no  authority  for  an  exemption  of 
land  procured  for  this  purpose,  on  which 
there  is  no  house  of  religious  worship,  either 
finished  or  begun.  In  these  suits  the  burden 
is  on  the  plaintiff  to  show  that  the  whole  lot 
was  exempt  from  taxation.  If  any  part  of 
it  was  taxable,  the  plaintiff  cannot  recover 
in  these  actions.  Its  remedy,  if  too  large  a 
portion  of  the  land  was  taxed,  or  if  for  any 
reason  the  tax  was  too  much,  was  by  an  ap- 
plication for  an  abatement.  Boston  Water 
Power  Co.  v.  Boston,  9  Met.  199;  Hicks  v. 
Westport,  130  Mass.  478;  Richardson  v.  Bos- 
ton,  148  Mass.  508,  20  N.  E.  166 ;  Schwarz  v. 
Boston,  151  Mass.  226,  24  N.  E.  41;  Good 
Shepherd  Chapel  v.  Boston,  120  Mass.  212; 
Kelley  v.  Barton,  174  Mass.  396,  64  N.  E. 
860. 

The  agreed  facts  and  the  report  fail  to 
show  that  there  was  any  error  on  the  part 
of  the  assessors  in  assessing  a  tax  on  20,000 
square  feet  of  the  land,  after  first  exempting 
the  small  wooden  church  and  20,995  square 
feet  of  the  land,  as  belonging  with  it,  in  the 
condition  in  which  the  lot  then  was.  The 
portion  of  the  lot  which  was  intended -for  use 
in  the  erection  of  the  stone  church  could  not 
be  exempted,  for  there  was  no  house  of  re- 
ligious worship,  nor  any  part  of  such  a 
house,  upon  it.  The  evidence  which  was  of- 
fered and  rejected  had  no  tendency  to  show 
that  the  whole  lot  was  ^eeded  for  the  small 
wooden  church,  or  that  it  was  used  as  a  rea- 
sonably necessary  or  proper  incident  to  the 
maintenance  and  use  of  that  church.  We 
are  of  opinion  that  the  decision  of  the  su- 
perior court  was  correct. 

Judgment  on  the  findings. 

Barker,  J.,  dissenting: 

The  plaintiff  is  a  religious  society  incorpo- 
rated on  February  8,  1895.  Its  first  act  was 
to  select  the  land  now  its  churchyard  as  the 
place  where  it  would  establish  the  public 
worship  of  God.  Before  acquiring  title  it 
procured  the  plans  for  its  present  stone 
church,  now  thereon.  On  June  28,  1895,  the 
land  was  conveyed  to  it  by  a  deed  in  which 
was  this  clause:  "Said  parish  by  the  ac- 
ceptance hereof  agrees  to  begin  forthwith 
and  proceed  with  the  construction  of  a  church 
edifice  for  the  use  of  the  said  parish  on  the 
above-described  premises."  The  land  so 
purchased  was  about  200  feet  square,  front- 
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ing  on  Beacon  street  at  its  intersection  with 
Dean  street.  An  exterior  fence  surrounds 
the  land,  which  is  one  lot,  with  no  division 
fence.  Having  no  other  place  of  worship, 
the  parish  at  once  put  the  whole  lot  to  the 
sacred  uae  for  which  it  had  been  purchased, 
by  erecting  upon  it  a  wooden  church  build- 
ing, completed  in  September,  1895,  and  since 
continuously  used  for  religious  worship. 
Since  that  time  the  whole  lot  has  been,  as  a 
churchyard,  in  the  sole  occupation  of  the 
parish,  and  used  by  it  for  the  sole  purpose  of 
promoting  the  public  worship  of  Grod,  both 
in  the  use  of  its  temporary  edifice,  and  for 
the  purpose  of  erecting  upon  it  the  perma- 
nent stone  church.  While  worshiping  in  its 
temporary  church  the  parish  has  made  unre- 
mitted efforts  to  raise  money  to  build  the 
permanent  one,  but  notwithstanding  these 
efforts  the  work  of  constructing  the  stone 
church  was  not  begun  until  September  10, 
1898.  In  the  meantime  the  assessors  of 
Brookline,  deeming  that  the  parish  had  de- 
voted an  undue  quantity  of  land  to  the  wor- 
ship of  God,  had  assessed  20,000  square  feet 
of  the  churchyard  for  taxes  of  the  years  1897 
and  1898.  Whether  the  taxes  so  assessed 
were  legal  or  illegal  is  the  question  in  these 
cases.  Since  the  churchyard  was  bought  by 
the  plaintiff,  it  has  never  been  leased  or  oc- 
cupied by  any  other  parties.  The  parish 
never  has  had  any  intention  of  using  any 
part  of  it  for  secular  purposes,  and  has  al- 
ways regarded  the  whole  lot  as  necessary  for 
convenient  ingre.«is  and  egress,  light,  air,  and 
appropriate  and  decent  ornament,  and  as 
necessary  to  prevent  a  too  near  proximity  of 
other  buildings  and  uses  which  might  be  dele- 
terious. At  the  trial  in  the  court  below  the 
plaintiff  offered  evidence  tending  to  show 
that  in  fact  the  whole  lot  was  so  necessary, 
and  this  evidence  was  rejected.  No  tax  was 
assessed  upon  the  churchyard  or  the  church 
for  the  year  1890.  In  the  assessments  of 
1897  and  1898  the  assessors  drew  no  line  of 
division  between  the  land  which  they  as. 
sessed  and  the  land  exempted  by  them,  but 
assessed  a  tax  upon  20,000  square  feet  of  the 
land,  and  exempted  from  assessment  and  tax- 
ation the  wooden  church  building  and  the 
remainder  of  the  land;  thus  allowing  for 
Gk)d*s  acre  but  20,065  feet,  and  that  in  a 
suburban  town.  Since  the  year  1898  no  tax 
has  been  assessed  upon  either  the  church- 
yard or  the  church  buildings. 

The  necessary  legal  inference  from  these 
facts  is  that  the  whole  lot,  from  the  date  of 
its  purchase  by  the  parish  to  the  present 
time,  ha«  been  appropriated  actually  and  in 
good  faith  by  the  parish  for  the  sole  purpose 
of  public  worship,  and  that  the  whole  lot  has 
been  in  constant  use  by  the  parish  itself,  and 
only  for  that  purpose,  and  for  purposes  con- 
nected with  it.  Such  land  has  never  before 
been  subjected  to  taxation  in  the  territory 
now  comprised  within  the  limits  of  this 
commonwealth,  except  in  the  single  instance 
in  which  in  the  year  1873  the  then  newly- 
purchased  site  of  Trinity  Church  was  taxed 
by  the  assessors  of  Boston.  That  tax  was 
held  illegal  by  this  court,  not  because  there 
was  a  house  of  religious  worship  upon  the 
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land  taxed,  but  because  the  land  had  beeo 
appropriated  by  its  owner,  a  religious  sociis- 
ty,  to  be  used  tor  purposes  of  religious  wor- 
ship, which  appropriation,  this  court  held, 
secured  the  statutory  exemption.  Triniti^ 
Church  y.  Boston,  118  Mass.  164,  165.  For 
a  period  of  two  hundred  and  sixteen  years 
the  doctrine  that  the  churchyard  and  the 
church  were  public  works  was  of  itself  suffi- 
cient to  secure  for  them  an  unbroken  exemp- 
tion from  taxation.  Until  April  1,  183i), 
there  was  no  statutory  exemption  of  land  or 
building.  Yet  neither  were  taxed,  and  for 
the  same  reason  which,  without  any  statu- 
tory declaration,  to  this  day  has  exempted 
courthouses,  jails,  houses  of  correction, 
schoolhouses,  town  houses,  and  city  halls, 
with  their  grounds,  and  also  highways,  ca- 
nals, and  land  and  structures  within  the  loca- 
tion of  railroads.  The  only  statutory  provi- 
sions relating,  though  remotely,  to  the  sub- 
ject, were  those  which  from  the  year  1799  ex- 
empted from  taxation,  except  for  parochial 
purposes,  news  in  houses  of  public  worship, 
although  the  pews  were  the  private  property 
of  individuals,  which  they  could  lease,  mort- 
gage, sell,  and  convey,  or  devise  by  will,  at 
their  pleasure,  and  which  could  be  taken  by 
legal  process  for  the  debts  of  the  individual 
owner.  See  Stat.  1799,  chap.  49,  9  2,  and  the 
subsequent  acts  for  raising  state  taxes.  The 
Revised  Statutes  for  the  first  time  made  a 
statutory  provision  exempting  houses  of  reli- 
gious worship  from  taxation.  R«v.  Stat, 
chap.  7,  §  6,  d.  5.  Since  that  provision 
went  into  effect  the  courts  have  treated  the 
exemption  as  statutory.  It  was  first  con- 
strued by  this  court  in  October,  1840,  in 
Proprietors  of  South  Cong.  Meetinghouse  v. 
Lowell,  1  Met.  538,  in  which,  in  the  case  of 
a  church  and  vestry,  the  ground  floors  of 
which  were  made  into  six  stores  or  shops, 
and  let  for  trade,  it  was  held  "that  the  ex- 
emption in  the  statute  extended  to  that  part 
of  the  property  only  which  was  used  as  a 
place  of  worship,  and  for  purposes  connected 
with  it,"  and  that  it  "did  not  extend  to  sepa- 
rate tenements  used  for  purposes  exclusively 
secular."  In  that  case  tnere  was  no  conten- 
tion that  any  part  of  th«  land  was  taxable. 
This  decision,  in  effect,  was  that  not  only 
property  actually  used  as  a  place  of  worship, 
^>ut  property  used  for  purposes  connected 
with  it,  is  exempted,  by  force  of  the  exemp- 
tion given  by  the  statute  to  "houses  of  reli- 
gious worship."  That  this  construction  was 
consonant  to  the  view  of  the  legislature  is 
shown  by  the  enactment  on  March  18,  1841, 
of  Stat,  1841,  chap.  127,  which  declared: 
"Whenever  any  building,  now  exempt  by  law 
from  taxation,  is  appropriated  in  part  only 
to  the  purposes  of  the  religious  worship,  and 
in  part  to  other  purposes,  the  owners  of  such 
building  shall  be  taxed  according  to  the  sev- 
enth chapter  of  the  Revised  Statutes,  for  the 
value  of  all  parts  of  such  building  not  so  ap- 
propriated to  the  purpose  of  public  worship." 
The  general  revision  of  the  laws  which  took 
effect  on  May  31,  1860,  continued  the  statu- 
tory exemption  in  these  words :  "Houses  of 
religious  worship,  .  .  .  and  the  pews 
and  furniture  (except  for  parochial  purpos- 
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es) ;  but  portions  of  such  houses  appropri- 
ated for  purposes  other  than  religious  wor- 
ship shall  be  taxed  at  the  value  thereof  to 
the  owners  of  the  houses."  Gen.  Stat.  chap. 
11,  §  5,  d.  7.  In  the  year  1866  the  clause  in 
•question  was  amended  by  a  provision  that 
"only  such  houses  of  religious  worship  are 
exempted  from  taxation  as  are  owned  by  a 
religious  society,  or  held  in  trust  for  the  use 
of  religious  organizations."  Stat.  1865, 
chap.  206. 

This  was  the  state  of  the  statutes  when 
the  case  of  Trinity  Church  v.  Boston,  came 
here  for  decision.  The  plaintiff  was  a  reli- 
gious society,  duly  incorporated.  It  had  the 
lot  on  Summer  street,  on  which  had  stood  its 
church,  which  was  destroyed  by  the  great  fire 
of  187^2.  It  had  abandoned  that  lot  as  a  site 
for  a  house  of  religious  worship.  Before  the 
fire  it  had  purchased  the  site  of  its  present 
church,  intending  to  build  upon  it  a  new 
house  of  worship.  The  work  of  building  the 
new  house  was  begun,  by  driving  a  part  of 
the  piles  for  the  foundation,  be&re  the  as- 
sessment was  laid,  but  no  further  progress 
had  been  made  in  the  erection  of  the  build- 
ing: that  being  as  far  as  the  work  could  be 
reasonably  advanced  during  the  winter  after 
the  fire.  Upon  these  facts  the  new  site  was 
hold  by  this  court  to  be  exempted  by  force  of 
the  statute,  the  purpose  of  which,  the  deci- 
sion holds,  was  to  relieve  religious  societies 
"from  the  burden  of  taxation  upon  property 
devoted  to  public  uses."  The  court  says: 
**It  is  not  essential  that  the  property  thus 
exempt  should  be  actually  used,  or  should 
be  in  a  condition  to  be  actually  used,  for 
purposes  of  religious  worship.  Such  a  con- 
struction would  exclude  from  tha  benefits  of 
the  statute  all  unfinished  houses  of  wor- 
ship,^ and  all  which  by  accident  or  want  of 
repair  had  become  temporarily  unfit  for  use, 
or  the  use  of  which  had  for  any  reason  been 
temporarily  suspended.  The  occupation  for 
religious  purposes,  which  the  statute  con- 
templates, does  not  require  the  actual  com- 
pletion of  the  structure.  And  such  occupa- 
tion continues,  notwithstanding  temporary 
interruptions  in  its  use."  In  that  case,  as 
in  the  present  cases,  it  was  not  necessary  to 
say  whether  land  only  may,  under  some  cir- 
cumstances, be  exempt,  although  no  build- 
ing has  been  actually  begun  upon  it.  In 
that  case  a  church  had  been  b^n,  and  in 
the  present  cases  a  church  had  been  finished 
and  was  in  use  when  the  land  was  assessed 
for  taxes.  The  court  in  that  case  held  "that 
real  estate  held  by  a  religious  society,  not 
more  than  sufficient  in  extent  to  meet  its 
reasonable  requirements  in  this  respect,  and 
devoted  by  such  society  in  good  faith  to  the 
erection  of  a  church  edifice,  upon  which  the 
work  of  erection  already  commenced  is  pros- 
ecuted without  unreasonable  delay,  and  be- 
insr  all  the  real  estate  which  is  so  held,  is  en- 
titled to  the  exemption  given  by  the  stat- 
ute." In  the  year  1879  this  doctrine  was  re- 
aflirmed  by  the  court  in  the  case  of  Old 
South  Soc.  V.  Boston,  127  Mass.  378,  379.  It 
was  there  said  that  the  reason  of  the  exemp- 
tion of  unfinished  churches  and  of  those  tem- 
porarily unused  is  "that,  although  the  prop- 
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erty  is  not  actually  in  present  use  for  pur- 
poses of  religious  worship,  yet  it  is  held  in 
good  faith  for  such  uses,  and  none  other." 
In  the  year  1880  the  court  again  stated  the 
doctrine  thus:  "Real  estate  held  by  a  reli- 
gious society,  not  more  than  sufficient  in  ex- 
tent to  meet  its  reasonable  requirements  in 
this  respect  [that  is,  for  purposes  of  reli- 
gious worship],  and  devoted  by  such  society 
in  good  faith  to  the  erection  of  a  church  edi- 
fice, is  entitled  to  the  exemption  given  by  the 
statute.  But  it  is  the  appropriation  of  the 
property  to  the  sacred  uses  contemplated 
which  secures  this  privilege."  Boston  8oo. 
of  Redcmptorist  Fathers  v.  Boston,  129  Mass. 
178,  180.  With  all  these  decisions  constru- 
ing the  statute  to  exempt  land  devoted  by  a 
religious  society  in  good  faith  to  the  erection 
of  a  church  edifice  before  it,  the  legislature 
must  be  taken  to  have  reaffirmed  the  statute 
as  so  construed,  by  re-enacting  it  in  the  gen- 
eral revision  of  the  laws  made  by  the  legis- 
lature of  1881.  See  Pub.  Stat.  chap.  11,  §  5, 
cl.  7.  Since  that  affirmation  there  has  been 
nothing  to  change  the  test  of  the  statutory 
exemption.  The  case  of  Third  Cong.  Soc.  v. 
Si»ringfUld,  147  Mass.  396,  18  N.  E.  68,  waa 
not  one  concerning  a  house  of  worship,  but  a 
parsonage.  The  statement  in  the  opinion 
that  "the  ^legislature  intended  to  limit  the 
exemption  to  the  houses  of  religious  wor- 
ship alone,  or  to  the  portions  of  an  edifice 
appropriated  therefor,  and  their  pews  and 
furniture,"  must  be  read  with  the  earlier 
statement  of  the  same  decision  that  "un- 
doubtedly within  this  exemption  would  be 
included,  not  merely  the  building  itself,  but 
a  reasonably  sufficient  territory  around  it 
for  convenient  ingress  and  egress,  light,  air, 
or  appropriate  and  decent  ornament."  The 
decision  was  not  intended  to,  and  did  not, 
overrule  the  construction  given  to  the  stat- 
ute in  THnity  Church  v.  Boston,  affirmed  in 
Old  South  Soc.  V.  Bost'in,  and  in  Boston  Soc. 
of  Redemptorist  Fathers  v.  Boston,  and  since 
uniformly  applied  until  now.  Taken  liter- 
ally, the  language  first  quoted  would  make 
all  churchyards  taxable, — a  position  for 
which  no  one  contends.  The  Inter  statement 
in  Harvard  Colleae  v.  Cambridge  Assessors, 
175  lilass.  145,  48  L.  R.  A.  547,55  N.  E.  844 
(at  p.  149,  175  Mass.,  p.  550,  48  L.  R.  A.,  and 
p.  840,  55  N.  E.),  "that  the  exemption  was 
limited  to  houses  of  religious  worship  only," 
must  be  read  with  a  like  qualification.  In 
both  these  decisions  the  court  used  the 
phrase  "houses  of  reli^rious  worship"  in  the 
sense  which  it  had  decided  in  Trinity  Church 
V.  Boston  that  they  bore.  This  meaning  ex- 
empts land  owned  by  a  religious  society,  and 
in  good  faith  appropriated  by  it  to  religious 
worship  and  purposes  connected  with  it,  one 
of  which  connected  purposes  is  the  ultimate 
and  speedy  construction  of  a  permanent 
building  to  replace  a  temporary  church  actu- 
ally in  use;  and  the  actual  beginning  of  the 
construction  of  a  house  for  relig^lcus  worship 
upon  the  land  shows  conclusively  the  dedi- 
cation of  the  land  to  public  worship.  There 
can  be  no  distinction  between  the  beginning 
of  such  a  house,  and  the  completion  and  use 
in  worship  of  a  temporary  houM,  ^^P^/4lf^ 
igi  ize     y  ^ 
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not  work  in  favor  of,  rather  than  against,  the 
right  to  exemption  in  the  present  caaes.  Up- 
on the  facts  before  us,  all  the  land  owned 
by  the  plaintiff  on  May  1,  1807,  and  on  May 
1,  1898,  was  but  one  lot.  It  was  bought 
for  a  churchyard  only,  and  since  its  pur- 
chase has  been  held  and  used  only  to  enable 
the  parish  to  build  and  to  use  upon  it  in 
public  worship  its  temporary  wooden  and 
its  permanent  stone  church.  The  immediate 
erection  upon  the  lot,  and  the  continued  use 
for  public  worship,  of  a  temporary  wooden 
church,  with  the  prosecution  with  all  rea- 
sonable promptness  of  the  work  of  building 
a  permanent  church,  are  certainly  no  less 
conclusive  of  the  appropriation  of  the  land 
to  the  purpose  of  religious  worship  than  the 
circumstances  which  were  held  to  be  con- 
clusive in  Trinity  Church  v.  Boston.  In  this 
case,  as  in  that,  the  undisputed  facts  make  it 
certain  that  when  the  tax  was  laid  the  whole 
land  was  land  appropriated  to  the  "sacred 
usefi,"  which  appropriation,  in  the  language 
of  that  decision,  "secures  the  exemption." 
As  the  whole  of  each  tax  was  invalid,  the 
plaintiff  was  entitled  to  judgment  in  each 
case,  and  such  judgment  should  be  entered  in 
accordance  with  the  terms  of  the  report. 


Charles  A.  WELCH  et  aZ, 

V, 

James  H.  WALSH. 

(177  Mass.  6S5.) 

Ifeltlier  tlie  landlord's  failure  to  colleet 
the  rent  for  fourteen  months,  nor  his  neg- 
lect to  notify  the  guarantor  of  its  nonpay- 
ment, will  exonerate  the  latter,  who  hasguar- 
anteed  the  punctual  payment  of  the  rent, 
and  promised  in  default  thereof  to  pay  the 
same  on  demand. 

(February  26,  1901.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Ourt  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  enforce  a  guaranty  of  rent,  directing  a 
verdict   in   plaintiffs'  favor.     Overruled. 

John  Judge  leased  for  ten  years  from  Jan- 
uary 2,  1893,  certain  property  belonging  to 
plaintiffs.  Defendant  in  connection  with 
such  lease  signed  the  following  contract: 

In  consideration  of  the  execution  of  the 
within  lease,  and  of  one  dollar  to  me  paid, 
the  receipt  whereof  is  hereby  acknowledged, 
do  hereby  guarantee  to  the  said  lessors,  their 
heirs  and  assigns,  the  true  and  punctual  pay- 
ment of  the  rent,  taxes  and  interest,  reserved 
at  the  times  and  in  the  manner  mentioned, 
and,  in  default  thereof,  promise  to  pay  the 
same  on  demand. 

James  H.  Walsh.     [Seal] 

The  rent  was  paid  to  December,  1895. 
On  February  1,  1898,  plaintiffs  made  formal 


Note. — As  to  necessity  of  notice  of  default  to 
bind  guarantor,   see  Ueyman  v.  Dooley    (Md.) 
20  L.  R.  A.  257,  and  note, 
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demand  on  defendant  for  the  payment  of  ar- 
rears. Defendant  claimed  want  of  notice  of 
nonpayment,  and  that  up  to  April,  1897, 
Judge  was-  re^gularly  paying  his  debts,  and 
that  had  the  guarantor  had  notice  He  might 
have  reimbursed  himself  for  payments  due 
prior  to  that  time.  Subsequently  Judge  was 
discharged  in  insolvency  proceedings. 

Further  facts  appear  in  the  opinion. 

Bfe^srs.  Brandeisy  Dunbar,  A  Nutter 
and  William  H.  Dunbar,  for  defendant: 

A  creditor  is  bound  so  to  conduct  himself 
in  dealing  with  one  primarily  liable  for  a 
debt  as  not  unnecessarily  or  unreasonably  to 
injure  one  secondarily  liable. 

3  Kent,  Com.  12th  ed.  123,  note  1;  GuUd 
V.  Butler,  127  Mass.  386;  Watts  v.  i^huttle- 
worth,  5  Hurlst.  &  N.  235;  PooUy  v.  Harra- 
dine,  7  El.  k  Bl.  431. 

If  a  principal  debtor  has  given  his  creditor 
security  for  a  demand  upon  which  there  also 
exists  a  secondary  liability,  whether  of  an 
indorser,  of  a  guarantor,  or  of  a  strict  sure- 
ty, the  person  so  secondarily  liable  is  entitled 
to  require  of  the  creditor  that  the  latter  shall 
not  by  his  negligence  lose  or  waste  the  securi- 
ty- 

Guild  V.  Butler,  127  Mass.  386;  Capel  v. 
Butler,  2  Sim.  &  Stu.  457;  Mutual  Loan 
Fund  Asso,  v.  Sudlow,  6  C.  B.  N.  S.  449; 
Duncan  v.  Noi-th  d  South  Wales  Bank,  L.  K 
6  A  pp.  Cas.  1;  Mingus  v.  Daugheriy,  87 
Iwva,  66,  54  N.  W.  66. 

The  rule  does  not  rest  upon  any  agree- 
ment, express  or  implied,  for  one  who  was 
originally  a  principal  debtor,  and  subsequent- 
ly becomes  to  the  knowledge  of  the  creditor 
only  secondarily  liable  as  between  himself 
and  another  debtor,  is  entitled  to  the  same 
rights  as  if  he  had  originally  contracted  as 
a  surety. 

OuiUl  V.  Butler,  127  Mass.  386;  Rouse  v. 
Bradford  Bkg.  Co.  [1894]  A.  C.  586. 

Any  act  or  omission  by  the  person  secured, 
injurious  to  the  guarantor  or  inconsistent 
with  his  rights*  discharges  the  latter. 

Watts  V.  Shuttleworth.  5  Hurlst.  A  N. 
235;  Owen  v.  Roman,  3  Macn.  &  G.  378;  3 
Kent,  Com.  12th  ed.  Discharge,  note  1. 

Failure  by  the  creditor  to  give  reasonable 
notice  to  a  guarantor  of  the  principal  debt- 
or's default,  if  injurious  to  the  guarantor,  is 
a  breach  of  this  duty,  and  constitutes  a  de- 
fense. 

6  Bacon,  Abr.  p.  819,  7a,  2. 

The  contract  of  a  guarantor  is  not  to  per- 
form the  act  which  is  the  subject  of  the 
guaranty,  but  to  make  good  any  loss  result- 
ing from  its  nonperformance  by  the  princi- 
pal. 

Allen  V.  IlerHck,  15  Gray,  274;  Douglass 
V.  Reynolds,  7  I'et.  113,  8  L.  ed.  626 ;  La  Rose 
V.  Logansport  "Nat.  Ba/nk,  102  Ind.  332,  1  N. 
E.  805;  Lewis  v.  Brewster,  2  McLean,  21, 
Fed.  Cas.  No.  8,318;  Foote  v.  Brovm,  2  Mc- 
Lean, 300,  Fed.  Cas.  No.  4,909.   - 

Equity  requires  that  he  by  whose  negli- 
gence a  loss  nas  been  caused  shall  bear  that 
loss. 

Oxford  Ba/nk  v.  Haynes,  8  Pick.  423,  19 
Am.  Dec.  334;  TaXbot  v.  Oay,  18  Pick.  534; 
Clark  V.  Remingtony  11  Met  861 ;  Whiton  v. 
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Mtars,  11  Met.  563,  45  Am.  Dec.  233;  Dole 
V.  Young,  24  Pick.  250;  Bickford  v.  Oibbft,  8 
Cush.  154;  Paige  v.  Parker,  8  Gray,  211; 
Cabot  Bank  v.  Bodman,  11  Gray,  134;  Pro- 
tection Ins,  Co.  v.  DaviSf  5  Allen,  54. 

A  creditor  who  by  his  wilful  omission  to 
give  notice  of  a  default  has  injured  the  guar- 
antor cannot  be  permitted  to  recover  against 
the  latter. 

Cahuzac  v.  Saminif  29  Ala.  288 ;  Ringgold 
V.  Netckirk,  3  Ark.  96 ;  Mayberry  v.  Sainton, 
2  Harr.  (Del.)  24;  Bmith  v.  Bainbridge,  6 
Blackf.  12;  Virden  v.  Ellsworth,  15  Ind. 
144;  Withers  v.  Berry,  25  Kan.  373;  Howe 
V.  Nickels,  22  Me.  175;  Globe  Bank  v.  Small, 
25  Me.  306;  Gamage  v.  Hutchins,  23  Me. 
565 :  Sivions  v.  Steele,  36  N.  H.  73 ;  Grice  v. 
Ricks,  14  N.  C.  (3  Dev.  L.)  62;  Cox  v. 
Broion,  51  N.  C.  (6  Jones,  L.)  100;  Myer  v. 
Reedy,  115  N.  C.  538.  20  S.  E.  521 ;  Sullivan 
V.  Field,  118  N.  C.  358,  24  S.  E.  735;  Gibbs 
V.  Cannon,  9  Serg.  &  R.  198,  11  Am.  Dec.  699. 

The  mere  fact  that  when  these  successive 
payments  became  due  the  debtor  was  solvent, 
and  when  the  guarantor  was  called  upon  for 
payment  the  debtor  was  insolvent,  constitut- 
ed a  prima  facie  case  of  injury  to  the  full 
amount  of  the  siim  du«. 

Whitof^  v.  Mears,  11  Met.  563,  45  Am.  Dec. 
233 ;  Howe  v.  Nickels,  22  Me.  175 ;  Wilder  v. 
Savage,  1  Story,  22,  Fed.  Caa.  No.  17,653; 
Talbot  V.  Gay,  18  Pick.  534. 

That  the  delay  was  unreasonable,  if  any 
duty  of  giving  notice  existed,  will  hardly  be 
denied. 

Oxford  Bank  v.  Haynes,  8  Pick.  423,  19 
Am.  Dec.  334:  Whiton  v.  Mears,  11  Met.  563, 
45  Am.  Dec.  233. 

In  any  event  the  question  whether  the  de- 
lay was  unreasonable  should  have  been  left 
to  the  jury. 

Douglass  Axe  Mfg.  Co.  v.  Gardner,  10 
Cush.  88 ;  Haskins  v.  Hamilton  Mut.  Ins.  Co. 
6  Gray,  432 ;  Hamden  v.  MilwoAikee  Mechan- 
ic^ Ins.  Co.  164  Mass.  382,  41  N.  E.  658. 

Messrs.  Sb«pard,  Stebbins,  ft  Storer, 
for  plaintiffs : 

No  demand  on  the  lessee,  even,  was  neces- 
sary, that  not  being  a  condition. 

Brookbank  v.  Taylor,  Cro.  Jac.  685. 

Where  there  is  an  absolute  promise  to  pay 
without  condition,  no  notice  of  default  is 
necessary,  if  the  amount  is  fixed  and  the  time 
of  payment  definite,  nor  does  passive  inac- 
tion by  the  creditor  relieve  the  guarantor. 

Breed  v.  Hillhouse,  7  Conn.  523;  Read  v. 
Cvtts,  7  Me.  186,  22  Am.  Dec.  184;  Ch}ring  v. 
Edmonds,  6  Bing.  94;  Vinal  v.  Richardson, 
13  Allen,  621;  Hammond  v.  Gilmore,  14 
Conn.  479 ;  Barker  v.  Soudder,  56  Mo.  272. 

Mere  passive  failure  to  act  is  never  suffi- 
cient to  discharge  a  guarantor. 

Pickens  v.  Finney,  12  Smedes  &  M.  468; 
Philbrooks  v.  McEwen,  29  Ind.  347 ;  Black  v. 
Ottoman  Bank,  15  Moore  P.  C.  C.  472; 
Strong  v.  Foster,  17  C.  B.  201. 

It  does  not  appear  but  that  the  guarantor 
knew  that  the  lessee  was  not  paying  his 
rent,  and  if  so  he  has  not  been  injured. 

Notice  could  not  be  required  until*  all  the 
instalments  of  rent  were  due. 

Clark  v.  Remington,  11  Met.  361. 
52  L.  R.  A. 


Iioring,  J.,  delivered  the  opinion  of  the 
court: 

The  evidence  which  was  excluded  would 
have  warranted  a  finding  that  the  plaintiffs 
conducted  themselves  in  the  matter  of  col- 
lecting the  rent  now  sued  for  without  that 
care  which  a  man  of  ordinary  prudence 
would  have  devoted  to  it,  and  that  the  de- 
fendant has  suffered  from  not  knowing  that 
the  rent  was  not  paid  by  the  tenant  for  twen- 
ty-three months  before  the  plaintiffs  made  a 
demand  upon  him  for  it;  but  it  would  not 
have  warranted  a  finding  of  fraud,  or  facts 
tantamount  to  fraud.  The  defendant  con- 
tends that  those  facts  would  have  made  out 
a  defense  to  the  action,  and  relies  upon  a 
statement  in  the  opinion  of  W^lls,  J.,  in 
Vinal  V.  Richardson,  13  Allen,  521,  532.  He 
also  relies  upon  Oxford  Bank  v.  Haynes,  8 
Pick.  423,  19  Am.  Dec.  334,  and  the  numer- 
ous cases  in  this  commonwealth  which  have 
recognized  or  followed  that  case;  and  also 
upon  Douglass  v.  Reynolds,  7  Pet.  113,  8  L. 
ed.  626;  Reynolds  v.  Douglass,  12  Pet.  497, 
9  L.  ed.  1171 ;  and  the  opinion  of  Matthews. 
J.,  in  Davis  v.  Wells,  104  U.  S.  159,  161,  26 
L.  ed.  686,  687.  It  is  true  that  there  is  a 
statement  in  the  opinion  of  Mr.  Justice  Wells 
in  Vinal  v.  Richardson  which  supports  the 
defendant's  contention.  In  that  case  he 
said:  "Formal  notice  is  not  necessary  in 
order  to  charge  the  guarantor  with  liability. 
All  the  caaes  agree  that  in  this  respect  there 
is  a  distinction  between  an  indorser  and  a 
guarantor.  Negligence  of  the  holder  of  the 
guaranty  in  permitting  the  claim  to  slumber 
when  the  guarantor  might  reasonably  sup- 
pose it  had  been  paid  when  due,  or  in  the 
usual  course  of  business,  is  the  real  ground 
on  which  the  guarantor  is  exonerated.  It 
is  delay  without  notice,  and  not  the  bring- 
ing of  a  suit  without  notice,  that  is  fatal  to 
the  holder  of  the  guaranty."  But  that 
proposition,  which  was  obiter  in  Vinal  v. 
Richardson,  is  not  consistent  with  Water- 
town  F.  Ins.  Co.  v.  Simmons,  131  Mass.  85, 
41  Am.  Rep.  196,  not  cited  at  the  argument 
in  the  case  at  bar,  unless  a  distinction  is  to 
be  drawn  between  a  guarantor  of  rent  to  be 
paid  each  month  and  sureties  on  a  bond  con- 
ditioned for  the  monthly  payment  of  sums  to 
be  collected  by  the  principal  of  the  bond. 
Water  town  F.  2  ns.  Co.  v.  Simmons  was  a 
case  where  suit  was  brought  against  the 
sureties  on  a  bond,  with  the  condition  which 
I  have  just  stated,  and  the  defense  set  up 
was  that  the  plaintiff  had  failed  to  notify 
the  sureties  that  for  thirteen  months  before 
a  demand  was  made  upon  them  the  principal 
had  failed  to  make  payment  in  full  of  the 
sums  collected  by  him.  It  was  held  that  this 
was  not  a  defense,  and  on  the  ground  that 
"the  creditor  owes  no  duty  of  active  diligence 
to  take  care  of  the  interest  of  the  surety.  It 
is  the  business  of  the  surety  to  see  that  his 
principal  performs  the  duty  which  he  has 
guaranteed,  and  not  that  of  the  creditor." 
The  defendant's  difficulty  in  this  case  is  to 
make  out  that  a  lessor  owes  any  duty  to  one 
who  'haa  guaranteed  the  payment  of  rent. 
It  was  settled  in  Vinal  v.  Richardson,  after 
deliberate  consideration,  that  potice  to  the 
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guarantor  that  the  tenant  has  not  paid  the 
rent  in  not  a  condition  on  which  the  guaran- 
tor's liability  depends.  The  defendant  now 
contends  that,  though  the  guarantor  becomes 
liable  upon  the  default  in  payment  of  the 
rent  without  notice  of  it,  yet,  if  the  lessor 
subsequently  fails  to  give  notice  of  that  de- 
fault to  the  guarantor,  and  the  guarantor 
suffers  damage  therefrom,  the  guarantor  is 
discharged.  Where  no  duty  is  owed  there 
cannot  be  negligence,  as  was  lately  decided 
by  this  court  in  Shepard  d  M.  Lumber  Co.  v. 
Eldridge,  171  Mass.  616,  41  L.  R.  A.  617,  61 
N.  E.  9.  See  also  Patent  Safety  Qun  Cotton 
Co.  V.  Wilson,  49  L.  J.  Q.  B.  N.  S.  713.  The 
defendant  has  undertaken  to  make  out  that 
there  is  a  duty  on  the  creditor  to  give  notice 
to  the  guarantor.  He  has  undertaken  to  es- 
tablish this,  in  the  first  place,  on  general 
principles,  which  are  common  to  all  cases, 
where  persons  are  secondarily  liable.  His 
propoeition  is  that  in  every  such  case  a  cred- 
itor is  bound  so  to  conduct  himself  in  dealing 
with  one  primarily  liable  as  not  unnecessari- 
ly or  unreasonably  to  injure  one  secondarily 
liable.  But  no  such  duty  is  owed  to  those 
secondarily  liable.  The  duty  owed  them  is 
a  much  narrower  one.  It  is  to  do  no  act 
which  aiTects  the  rights  to  which  the  surety 
is  subrogated  on  meeting  his  guaranty  either 
in  property  held  by  the  creditor  as  security 
for  the  debt  guaranteed,  or  to  bring  suit 
against  the  principal  debtor.  If  the  creditor 
abstains  from  doing  such  an  act,  he  has  per- 
formed his  whole  duty  to  the  surety.  There 
is  no  duty  upon  a  creditor  to  take  active 
measures  to  collect  the  debt  from  the  princi- 
pal debtor,  or  to  notify  the  person  secondari- 
ly liable  that  the  principal  debtor  is  in  de- 
fault. No  authority  beyond  National  Bank 
v.  Sawyer,  177  Mass.  490,  59  N.  E.  76,  and 
Watertovm  F.  Ins.  Co.  v.  Simmons,  131 
Mass.  85,  41  Am.  Rep.  196,  need  be  cited  to 
that  point. 

There  was  nothing  in  the  terms  of  the  con- 
tract of  guaranty  in  the  case  at  bar  which 
cast  upon  the  lessor  the  duty  of  giving  to 
the  guarantor  notice  that  the  rent  had  not 
been  paid.  The  terms  of  the  guaranty  in 
this  case  were  that  the  defendant  does  "here- 
by guarantee  to  the  said  lessors,  their  heirs 
and  assigns,  the  true  and  punctual  payment 
of  the  rent,  taxes,  and  interest  reserved  at 
the  times  and  in  the  manner  mentioned,  and, 
in  default  thereof,  promise  to  pay  the  same 
on  demand."  That  is  an  absolute,  uncondi- 
tional guaranty  that  the  rent  shall  be  paid, 
coupled  with  a  promise  to  pay  the  same  on 
demand  being  made  upon  the  guarantor,  in 
case  there  is  a  default  in  the  payment  of 
rent  by  the  lessee.  If,  therefore,  there  was 
any  duty  upon  the  lessor  to  give  notice  to 
the  guarantor  that  the  rent  was  in  default, 
it  must  be  found  in  the  nature  of  the  con- 
tract of  a  guarantor ;  and,  after  the  decision 
in  Watertown  F.  Tns.  Co.  v.  Simmons^  in  the 
nature  of  the  contract  of  a  guarantor,  as  dis- 
tinguished from  the  contract  of  a  surety  on 
a,  bond,  such  as  was  before  the  court  in  that 
case.  The  difference  between  the  contract  of 
a  guarantor  and  the  contract  usually  entered 
into  bv  a  surety  is  that  in  case  of  a  guaran- 
^2L.R.  A. 


tor  the  promise  of  the  person  secondarily 
liable  is  a  collateral  promise  to  pay  in  case 
default  is  made  by  one  who  is  primarily  liar 
ble  for  the  thing  guaranteed,  while  a  sur^y 
contracts  directly  as  a  principal  to  pay  the 
sum  of  money  for  which  he  is  secondarily 
liable.  See  Bigelow,  J.,  in  Allen  v.  Herrick, 
16  Gray,  274,  285.  So  far  as  this  difference 
is  concerned,  the  contract  of  the  surety  upon 
a"  bond  conditioned  for  the  payment  of  sums 
collected  by  a  third  person  partakes  of  the 
nature  of  the  contract  of  a  guarantor,  and 
not  of  the  contract  of  a  surety.  Moreover, 
in  one  of  the  earliest  cases  in  England  in 
which  it  was  held  that  notice  to  a  guarantor 
was  not  a  condition  precedent  to  his  liabili- 
ty, the  decision  was  put  upon  the  ground 
that  no  such  duty  was  owed  by  the  creditor 
to  the  guarantor.  It  is  the  case  of  Brook- 
hank  v.  Taylor,  in  the  exchequer  chamber, 
and  reported  in  Cro.  Jac.  685.  That  was  a 
writ  of  error  brought  in  an  action  to  collect 
rent  from  a  guarantor.  The  error  assigned 
was :  "Because  it  is  not  alleged  that  notice 
was  given  that  the  other  had  not  paid.  Sed 
non  allocatur;  for  he,  at  his  peril,  ought  to 
take  cognizance  of  the  nonpatent,  and  pay 
the  rent;  othervise,  the  promise  is  broken. 
To  the  same  effect,  see  Baron  Parke  in  Wal- 
ton V.  Mascall,  13  Mees.  &  W.  452,  458 ;  and 
Lord  Eldon  in  Wright  v.  Simpson,  6  Ves.  Jr. 
714, 734,  who  says:  "But  the  surety  is  a  guar- 
antee, and  it  is  his  business  to  see  whether 
the  principal  pays,  and  not  that  of  the  cred- 
itor." No  distinction,  therefore,  can  he 
made  between  the  contract  of  a  guarantor 
and  the  contract  of  a  surety  on  a  bond,  so  far 
as  this  question  is  concerned ;  and  what  was 
said  in  Watertoton  F.  Ins.  Co,  ▼.  Simmons, 
131  Mass.  85,  4  Am.  Rep.  196,  is  applicable 
to  this  case:  "The  surety  is  bound  to  in- 
quire for  himself,  and  cannot  complain  that 
the  creditor  does  not  notify  him  of  the  state 
of  the  accounts  between  him  and  his  agent, 
for  whom  the  surety  is  liable."  See  also 
French  v.  Bates,  149  Mass.  73,  81,  4  L.  R.  A. 
208,  21  N.  E.  237.  There  are  doubtless  ex- 
pressions in  the  early  cases  in  Massachusetts 
which  countenance  the  proposition  that  a 
guarantor  is  in  all  cases  entitled  to  notice 
of  the  principal  debtor's  default.  It  was 
decided  in  this  commonwealth  in  Oxford 
Bank  v.  Haynes  that  the  guarantor  of  a  note, 
even  when  the  only  person  liable  on  it  is  the 
principal  debtor,  is  entitled  to  such  a  notice; 
and,  if  he  is  damnified  by  not  receiving  it 
within  a  reasonable  time,  he  is  discharged. 
That  case  has  been  followed  or  recognized  in 
many  subsequent  cases.  Tdlhot  v.  Oay,  18 
Pick.  534;  Sigowney  v.  Wetherell,  6  Met. 
553;  Whiton  v.  Mears,  11  Met.  664,  45  Am. 
Dec.  233:  Bickford  v.  Gihhs,  8  Cuah.  154; 
Parkman  v.  Brewster,  15  Gray,  271 ;  Protec- 
tion Ins,  Co,  V.  Davis,  5  Allen,  68.  This  rule 
has  been  recognized  for  more  than  seventy 
years,  and  it  is  now  too  late  to  question  it 
When  it  was  f.rst  adopted  it  was  assumed 
in  England  as  well  as  in  this  commonwealth 
that  the  guarantor  of  a  note  had  the  same 
right  to  notice  that  an  indorser  had,  the  only 
difference  between  the  two  being  that  in  the 
case  of  a  guarantor  notice  could  be  given  at 
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any  time  before  damage  was  sustained,  and 
that  damage  from  lack  of  notice  had  to  be 
proved.  See  Philips  v.  Aatling,  2  Taunt. 
206;  Van  Wart  v.  Woolley,  3  Barn.  &  C. 
439;  and  the  later  case  of  Hitchcock  v. 
Humfrey^  3  Mann.  &  G.  559.  The  law  seems 
4o  be  otherwise  settled  in  England  to-day. 
See  ^yalxon  v.  Maacall,  13  Mees.  k  W.  72. 
But  see  Lindley,  L.  J.,  in  Carter  v.  White, 
L.  R.  25  Ch.  Div.  666,  citing  with  approval 
Byles,  Bills,  12th  ed.  295,  who  lays  down  the 
Massachusetts  rule.  The  weight  of  authori- 
ty is  against  the  Massachusetts  rule.  The 
•cases  are  collected  in  Ames,  Cases  on  Sure- 
tyship, 240,  note  1.  It  has  never  been  decid- 
ed that  the  rule  applied  in  Oxford  Bank  v. 
Haynes,  8  Pick.  423,  19  Am.  Dec.  334,  is  one 
of  general  application.  In  Dole  v.  Young,  24 
Pick.  250;  Clark  v.  Remington,  11  Met.  361, 
and  Paige  v.  Parker,  8  Gray,  211,  it  was  as- 
sumed that  the  rule  applied  in  case  of  a 
general  guaranty  for  the  payment  of  goods 
to  be  subsequenUy  purchased ;  and  in  Cahot 
Bank  v.  Bodman,  11  Gray,  134,  it  seems  to 
have  been  assumed  to  be  a  rule  of  general  ap- 
plication. But  in  none  of  these  cases  does 
the  opinion  rise  higher  than  a  mere  obiter 
dictum,  except  in  the  case  of  Clark  v.  Rem 
ington.  Clark  v.  Remington  was  the  case  of 
a  guaranty  of  goods  to  be  subsequently  pur- 
chased, and  where  no  notice  of  any  kind  was 
given  to  the  guarantor.  The  guaranty  in 
question  in  that  case  was  an  offer,  and  it  is 
settled  that  in  such  a  case  notice  of  the  sub- 
sequent purchase  must  be  given.  See  Bishop 
V.  Eaton,  161  Mass.  496,  37  N.  E.  665,  and 
cases  there  cited.  Clark  v.  Remington  may 
well  stand  on  the  ground  that  in  that  case 
no  notice  of  the  acceptance  of  the  offer  by 
the  subsequent  purchase  was  given,  and  it 
may  be  doubted  whether,  in  a  case  where  no- 
tice of  the  subsequent  purchase  has  been  giv- 
en, so  that  the  guarantor  is  fully  informed 
of  the  details  of  the  debt  which  he  has  guar- 
anteed, notice  of  the  principal  debtor's  de- 
fault must  also  be  given.  It  is  not  necessary 
to  consider  now  whether  notice  must  be  giv- 
en to  the  guarantor  in  cases  like  Lennox  v. 
Murphy,  171  Mass.  370,  50  N.  E.  644,  in  or- 
der to  throw  upon  him  the  duty  of  seeing 
that  the  sums  guaranteed  by  him  are  paid. 
It  may  well  be  that  in  case  of  such  a  contin- 
gent guaranty  it  is  not  the  duty  of  the  guar- 
antor to  see  that  the  sums  guaranteed  are 
paid  until  the  contingent  guaranty  has  been 
made  certain  by  notice  stating  what  sums 
are  due,  and  when  they  are  due,  although 
such  notice  is  not  a  condition  precedent  on 
which  his  liability  depends.  See,  in  this  con- 
nection, Hoar,  J.,  in  Whiting  v.  Stacy,  15 
Gray,  270.  However  that  may  be,  there  is 
no  case  in  this  commonwealth  in  which  the 
rule  of  Oxford  Bank  v.  Haynes  has  been  en- 
forced in  case  the  thing  guaranteed  is  a 
debt,  definite  in  amount  and  in  time  of  pay- 
ment; but,  on  the  contrary,  Chief  Justice 
Shaw  said,  with  reference  to  that  case,  in 
delivering  the  opinion  of  this  court  in  Salis- 
bury V.  Hale,  12  Pick.  416,  424,  which  in- 
volved the  question  of  a  guaranty  of  rent: 
"Without  deciding  whether  the  doctrines  of 


notes  and  other  mercantile  contracts,  we  are 
of  opinion  that,  upon  the  principles  of  that 
case,  notice,  in  the  present,  was  not  neces- 
sary," because  there  had  been  no  change  of 
circumstances.  And  we  are  of  opinion  that, 
when  the  obligation  of  the  guarantor  is  to 
pay  a  definite  sum  at  a  definite  time,  it  is 
his  duty  to  see  that  the  sum  guaranteed  is 
paid,  and  that  there  is  no  duty  on  the  credi- 
tor to  give  notice  to  the  guarantor  of  a  de- 
fault in  payment  by  the  principal  debtor; 
and  that,  if  the  guarantor,  in  violation  of 
his  duty,  has  slumbered  because  he  sup- 
posed that,  in  the  absence  of  a  demand  by  the 
creditor  the  act  guaranteed  had  been  per- 
formed by  the  principal  debtor  and  has  suf- 
fered damage  from  so  doing,  he  has  nothing 
of  which  he  can  complain  but  his  own  negli- 
gence, and  is  liable  to  pay  the  sum  which  he 
guaranteed  should  be  paid. 
Exceptions  overruled. 


George  W.  GASTON  et  al, 

V, 

EtU  E.  QUIMBY  et  al.,  Appts. 


(. 


.) 


A  coinml««ton  for  procnrlnir  one  -vrlll- 
InflT  to  lend  a  certain  «iini  on  mort- 
sraare  is  not  earned  by  the  production  of  a 
person  willing:  to  loan  that  amount,  but  who 
insists  that  the  contract  shall  provide  for 
payment  of  principal  and  interest  in  gold, 
because  of  which  the  offer  is  not  accepted. 

(March  1,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Suffolk  County 
in  favor  of  plaintiffs  in  an  action  brought  to 
recover  a  commission  for  the  procurement  of 
a  loan  of  money.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Merrill  Browne  for  appellants. 

Mr.  Rioliard  O.  KildviF,  for  appellees : 

An  application  for  a  loan  of  money  im- 
ports two  things :  First,  that  the  applicant 
will  take  the  loan  on  terms  satisfactory  to 
the  lender,  and  secondly,  that  he  will  pay 
him  back. 

Payment  back  of  a  loan,  unless  payment  in 
certain  things  or  oonmiodities  is  specifically 
agreed  for,  means  payment  in  money,  that  is, 
the  "coin  of  the  realm,"  or  that  which  the 
law  of  the  land  makes  its  equivalent.  A 
debt  payable  in  money  is  payable  in  what- 
ever is  lawful  money  at  the  time  appointed 
for  its  payment. 

Howe  y.  yickcrson,  14  Allen,  402. 

.\nd  a  statement  of  the  kind  of  money  in 
which  it  is  intended  to  be  paid  will  not  make 
it  less  a  debt  for  the  payment  of  money,  and 
for  the  exact  sum  of  money  named  in  the  ob- 
ligation. 


Note. — -Vs  to  what  constitutes  performance 
by  a  real-pstate  broker  of  his  contract  to  find 
purcbaser  or  effect  an  exchange  of  his  princi- 
pal's property,  see  Lunney  v.  Healey  (Neb.)  44 
_        ,   ,  ,  ^  L.  R.  A.  593,  and  note;  also  Roche  v.  Smith 

that  case  can  be  extended  beyond  promissory    (Mass.)  31  L.  R.  A.  510. 
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When  the  defendants  in  the  case  at  bar, 
aiter  the  plaintiffs  had  obtained  the  loan  for 
them,  refused  to  take  it  on  the  ground  that 
the  mortgage  contained  the  "gold  clause,"  so 
called,  it  was  a  frivolous  excuse,  and  will  not 
relieve  them  from  paying  the  brokers'  com- 
mission. 

Payment  made  in  gold  is  legally  a  pay- 
ment of  the  amount  in  cash,  and  must  be  es- 
timated aa  such. 

Nelaon  v.  Weeks,  111  Mass.  226. 

A  note  payable  in  gold  is  a  note  for  its 
face  value  merely,  and  is  subject  to  be  paid 
in  anything  that  is  lawful  tender. 

Howe  v.  Nickerson,  14  Allen,  403. 

The  laws  authorizing  the  issue  of  United 
States  treasury  notes,  and  making  them  a  le- 
gal tender  in'  payment  of  debts,  have  not 
made  the  gold  coins  of  the  denomination  of 
one  or  more  dollars  a  legal  tender  for  any 
more  than  the  dollars  they  represent.  Be- 
cause a  treasury  note,  which  bc^rs,  in  popu- 
lar estimation,  a  less  value  than  a  gold  coin 
of  the  same  denomination,  will  pay  a  debt, 
the  gold  coin  will  not  overpay  it. 

Bush.v.  Baldrey,  11  Allen,  369. 

Neither  will  a  bill  in  equity  lie  to  compel 
a  debtor  owing  a  debt  payable  in  gold  to  pass 
over  so  much  gold  to  his  creditor.  It  is  a 
debt  payable  in  cash,  and  as  such  can  be  paid 
in  coin,  or  in  what  the  law  makes  the  equiva- 
lent of  coin. 

H(HC€  V.  Tvickersottf  14  Allen,  400. 

Iioring,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  in  this  case  have  not  earned 
a  commission.  They  were  employed  by  the 
defendants  to  find  some  one  who  would  lend 
them  $2,000  on  a  mortgage  of  land.  That 
means  $2,000  to  be  repaid  in  whatever  is  by 
the  laws  of  the  United  States  legal  tender. 
The  plaintiffs  did  not  succeed  in  finding  such 
a  person.  The  person  produced  by  them  was 
not  willing  to  lend  on  the  terms  stated  bv  the 
defendants,  but  insisted  on  inserting  a  clause 
"that  the  principal  and  interest  named  in 
said  mortgage  should  be  paid  in  gold."  That 
means  that  it  can  be  paid  only  in  gold. 
Bronson  v.  Rodea,  7  Wall.  229,  19  L.  ed.  141 ; 
Ifuiepcndeni  Ins.  Co.  v.  Thomas,  104  Mass. 
102.  The  customer  produced  by  the  brokers 
not  being  ready  to  do  what  the  principal 
stipulate  for,  and  not  being  accepted  by  the 
principal,  no  commission  is  due.  Fitzpat- 
rick  V.  Oilson,  176  Mass.  477,  67  N.  E.  1000. 
The  plaintiffs  may  be  right  in  saying  that  in 
view  of  the  fact  that  the  country  is  now  on  a 
gold  basis,  and  is  likely  to  remain  so  for  the 
three  years  the  mortgage  has  to  run,  the  de- 
fendants were  unreasonable  in  the  stand 
they  took.  If  they  were  unreasonable,  the 
plaintiffs*  customer  would  seem  to  have  been 
equally  so.  But  whether  either  or  both  were 
unreasonable  is  not  material.  The  defend- 
ants had  the  right  to  insist  that  the  plain- 
tiffs did  not  bring  themselves  within  their 
offer.  If  they  did  not,  they  have  not  earned 
a  commission,  whether  the  defendants  were 
or  were  not  reasonable. 

Judgment  for  plaintiffs  reversed.     Judg- 
ment to  be  entered  for  defendants. 
62  L.  R.  A. 


John  NIVEN,  Appt^ 

V. 

Elisha  S.  BOLAND  et  ah 

(177  Mass.  11.) 

BxaminlniT  plt>'«lclans  vrlto  «tvii  • 
eertlllcate  repaired  by  atatnte  in  or- 
der to  commit  a  person  to  a  hospital  for 
dipsomaniacs  and  inebriates  are  not  liable 
to  one  confined  therein  without  cause,  where 
they  act  in  sood  faith  and  without  malice, 
since  the  privilege  attaching  to  witnesses 
and  to  cases  of  privileged  communications 
attaches  to  them. 

(October  18,  1900.) 

Al'PEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Suffolk  C^ounty 
in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  negligently  granting 
a  certificate  upon  which  plaintiff  was  com- 
mitted to  an  inebriate  asylum.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  "Whipple,  Sears,  ft  Osden  and 
Jerome  C.  Smitk,  for  appellant: 

The  question  of  proximate  cause  is  a  prac- 
tical one.  The  law  regards  practical  distinc- 
tions rather  than  those  which  are  merely  the- 
oretical. 

Metallic  Compression  Casting  Co.  v.  FitcK- 
hurg  R.  Co.  109  Mass.  277,  12  Am.  Rep.  680. 

The  mere  circumstance  that  there  have  in- 
tervened between  the  wrongful  cause  and  the 
injurious  consequence  acts  produced  by  the 
volition  of  animals  or  human  beings  docs  not 
necessarily  make  the  result  so  remote  that 
no  action  can  be  maintained. 

McDonald  v.  Snelling,  14  Allen,  290,  92 
Am.  Dec.  768. 

The  test  is  to  be  found  in  the  probable  in- 
jurious consequences  which  were  to  be  antici' 
pated,  not  in  the  number  of  subsequent 
events  and  agencies  which  might  arise. 

Lane  v.  Atlantic  Works,  111  Mass.  136; 
Vastcne  v.  Adams,  49  Cal.  87. 

Having  assumed  to  make  a  physical  exami- 
nation of  the  plaintiff,  the  defendants  owed 
him  the  duty  to  exercise  ordinary  care,  and  if 
they  failed  to  use  such  care  are  liable  for  the 
damages  resulting  from  their  negligence. 
The  fact  that  they  were  not  employed  by  the 
plaintiff  or  paid  by  him  does  not  affect  their 
duty  to  him  and  his  right  to  recover. 

Harriott  v.  Plimpton.  166  Mass.  585^  44  N. 
E.  992. 

Under  the  statute  the  judge  is  not  required 
to  see  the  alleged  inebriate  nor  to  hear  any 


Note. — The  i-ules  as  to  the  exemption  of  wit- 
nesses from  liability  to  action  for  giving  de- 
famatory testimony  are  considered  in  a  note 
to  Cooper  v.  Phipps  (Or.)  22  L.  R.  A.  836. 
The  court  regards  the  rule  in  such  cases  as  ap- 
plicable to  the  present  case. 

For  other  illustrations  of  exemptions  where 
statements  are  made  In  the  line  of  duty,  see 
also  Ilemmens  v.  Nelson  (N.  T.)  20  L.  R.  A. 
440;  and  Caldwell  v.  Story  (Ky.)  45  L.  R.  A. 
735. 

As  to  degree  of  care  and  skill  which  a  physi- 
cian or  surgeon  must  exercise,  see  Whitesell  ▼. 
Hill  (Iowa)  37  L.  R.  A.  830.  and  note:  and  Ed- 
wards V.  Lamb  (N.  H.)  50  L.  R  A.  160. 
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oral  te8timoB7.  The  only  two  essential  re- 
quisites arc  the  certificate  of  the  physicians 
and  the  order  of  commitment.  No  other  evi- 
dence of  the  fitness  of  the  alleged  patient  for 
treatment  is  required  than  the  certificate  of 
physicians.  They  are  presumably  experts, 
and  are  by  statute  practically  made  sole  ar- 
biters of  the  fate  of  the  alleged  dipsomaniac. 

Ayers  v.  Russell,  60  Hun,  282,  3  N.  Y. 
Supp.  383 ;  14  Am.  &  Eng.  £nc.  Law,  p.  77 ; 
Pennell  v.  Cutnmings,  75  Me.  163. 

The  rule  that  statements  of  witnesses  made 
in  the  course  of  a  judicial  proceeding  are  ab- 
solutely privileged  if  they  are  applicable  and 
pertinent  to  the  subject  of  inquiry  is  peculiar 
to  libel  and  slander,  and  has  no  wider  appli- 
cation. 

Wright  ▼.  Loihrop,  149  Mass.  385,  21  N. 
E.  963. 

Nor  are  the  defendants  relieved  from  lia- 
bility on  the  ground  that  they  acted  as  judi- 
cial oflTicers. 

Uoosac  Tunnel  Dock  d  Elevator  Co,  ▼. 
O^BrierVy  137  Mass.  424,  50  Am.  Rep.  323. 

Messrs,  Jolin  K.  Berry  and  Eugene  O. 
Upton,  for  appellees: 

The  declaration  shows  no  cause  of  action. 

Force  v.  Prohasoo,  43  N.  J.  L.  539. 

The  declaration  does  not  allege  that  the 
certificate  was  knowingly  and  wilfully  false 
or  made  maliciously  and  without  probable 
cause. 

Pennell  v.  Cummings,  76  Me.  163;  Oifford 
▼.  Wiggins,  50  Minn.  401.  18  L.  R.  A.  356, 
52  N.  W.  904;  Kelly  ▼.  Bemis,  4  Gray,  83, 
64  Am.  Dec.  50;  Parmalee  v.  Baldwin,  1 
Conn.  313;  Porter  v.  Haight,  45  Cal.  639. 

The  defendants  were  summoned  as  witness- 
es in  behalf  of  the  commonwealth ;  if  they  be 
considered  merely  as  ordinary  witnesses  or 
even  complainants  they  are  not  liable  to  the 
plaintiH. 

Morrow  v.  Wheeler  d  Wilson  Mfg.  Co.  165 
Mass.  350,  43  N.  E.  105. 

PhvBicians  acting,  as  did  the  defendants,  in 
a  judicial  capacity  or  as  experts  summoned 
in  behalf  of  the  commonwealth  to  give  testi- 
mony for  the  assistance  of  the  judge  of  pro- 
bate, should,  if  they  act  honestly  and  with- 
out fraud  or  malice,  be  protected  from  ac- 
tions brought  by  or  in  behalf  of  the  subject 
whom  they  have  so  examined. 

Raymond  v.  Fish^  51  CJonn.  80,  50  Am. 
Rep.  3 ;  Porter  v.  Haight,  45  Cal.  631 ;  Mar- 
tin V.  Mott.  12  Wheat.  31,  6  L.  ed.  541 ;  Ken- 
dall V.  Stokes,  3  How.  98,  11  L.  ed.  512;  Dow- 
ner v.  Lent,  6  Cal.  94,  05  Am.  Dec.  489; 
Weaver  v.  Devendorf,  3  Denio,  117. 

Morton,  J.,  delivered  the  opinion  of  the 
tonrt: 

This  is  an  appeal  from  a  judgment  of  the 
superior  court  sustaining  a  demurrer  to  the 
plaintiff's  declaration  and  ordering  judg- 
ment for  the  defendants.  The  gist  of  the 
declaration  is  that  the  defendants  took  upon 
themselves  the  duty  of  determining,  under 
certain  statutes  referred  to,  whether  the 
plaintiff  was  a  proper  subject  of  treatment 
as  a  dipsomaniac  or  inebriate,  and  that  de- 
fendants, without  due  examination,  negli- 
gently made  a  certificate  that  he  was  a  dipso- 
62  L.  R.  A. 


maniac  or  inebriate;  that  said  certificate 
was  false;  and  that,  in  consequence  of  de- 
fendants' negligence  in  examimng  the  plain- 
tiff and  making  the  certificate,  plaintiff  was 
committed  to  the  hospital  for  dipsomaniacs 
and  inebriates  at  Foxbbro,  and  confined  there 
a  long  time,  to  his  great  damage,  etc.  There 
is  no  allegation  of  malice  or  of  wilful  negli- 
gence or  falsification,  and,  on  recurring  to 
the  statutes  referred  to  in  the  declaration 
as  those  under  which  the  examination  and 
commitment  were  made,  it  is  difficult  to  see 
how  the  commitment  can  be  said  to  have  tak- 
en place  in  consequence  of  the  defendant's 
negligence  in  examining  the  plaintiff  and  in 
making  the  certificate.  The  statute  estab- 
lishing the  hospital  for  dipsomaniacs  and  in- 
ebriates provides  that  "all  laws  relative  to 
commitment  of  an  insane  person  to  a  lunatie 
hospital  shall  be  applicable  to  and  shall  gov- 
ern the  commitment  of  any  person  under 
this  act,''  except  that  it  shall  be  alleged  that 
they  are  dipsomaniacs  or  inebriates  as  the 
case  may  be,  instead  of  insane.  Stat.  1889, 
chap.  414,  §  7.  The  statute  in  regard  to  the 
commitment  of  insane  persons  provides  that, 
"except  when  otherwise  specially  provided, 
no  person  shall  be  committed  to  a  lunatic 
hospital,  .  .  .  public  or  private,  with- 
out an  order  or  certificate  therefor  signed  by 
one  of  the  judges  named;"  that  "such  order 
or  certificate  shall  state  that  the  judge  finds 
that  the  person  committed  is  insane,  and  is 
a  fit  person  for  treatment  in  an  insane  asy- 
lum. And  said  judge  shall  see  and  examine 
the  person  alleged  to  be  insane,  or  state  in 
his  final  order  the  reason  why  it  was  not 
deemed  necessary  or  advisable  to  do  so."  It 
is  further  provided  that  "no  person  shall  be 
so  committed  unless  in  addition  to  the  oral 
testimony  there  has  been  filed  with  the  judge 
a  certificate  signed  by  two  physicians,  each 
of  whom  is  a  graduate  of  some  legally  organ- 
ized medical  college  and  has  practised  three 
years  in  the  state,  and  neither  of  whom  is 
connected  with  any  hospital  or  other  estab- 
lishment for  treatment  of  the  insane.  Each 
must  have  personally  examined  the  person  al- 
leged to  be  insane  within  five  days  of  sign- 
ing the  certificate;  and  each  shall  certify 
that  in  his  opinion  said  person  is  insane  and 
a  proper  subject  for  treatment  in  an  insane 
hospital,  and  shall  specify  the  facts  on  which 
his  opinion  is  founded."  Pub.  Stat.  chap. 
87,  $§  12,  13.  There  are  other  provisions 
not  now  material,  relating  to  the  issuing  of 
a  warrant  by  the  judge  for  the  arrest  of  an 
alleged  lunatic,  and  his  care  and  custody 
pending  an  examination  and  hearing,  and  to 
other  matters.  But  it  is  manifest  from  the 
provisions  to  which  we  have  referred  that, 
although  the  certificate  of  the  examining  phy- 
sicians is  intended  to  have  great  weight,  and 
no  doubt  in  practice  does  have  great  weight, 
a  commitment  cannot  take  place  without  an 
order  from  the  judge  and  a  finding  by  him 
that  the  person  committed  is  insane,  and 
without  the  judge  seeing  and  examining  the 
person  alleged  to  be  insane,  or  stating  the 
reason  for  not  doing  so.  In  this  case  there 
is  no  averment  in  the  declaration  that  there 
was  no  oral  testimony,  or  that,  if  there  was, 
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the  judge  did  not  base  his  finding  upon  it, 
but  upon  the  certificate  furnished  by  the  de- 
fendants. It  is  difficult  to  see,  therefore, 
how,  assuming  that  there  was  negligence  in 
the  examination,  and  that  the  certificate  was 
false,  it  can  be  said  that  that  was  the  proxi- 
mate cause  of  the  commitment.  See  Force  v. 
Prohasco,  43  N.  J.  L.  539.  But,  further,  the 
examining  physicians  are  called  upon  to  per- 
form an  important  duty.  In  discharging  it 
they  are  not  engaged  in  the  ordinary  prac- 
tice of  their  profession.  If  they  do  not  occu- 
py a  quasi  official  or  judicial  position,  they 
at  least  occupy  the  position  of  persons  whose 
testimony  is  expressly  required  by  statute  in 
aid  of  judicial  proceedings  having  for  their 
object  to  ascertain  whether  the  condition  in 
regnrd  to  dipsomania  or  inebriety  of  the  per- 
son to  whom  they  relate  is  such  that  he 
should  be  restrained.  It  is  important  that 
the  judges  who  are  charged  with  the  duty  of 
investigating  cases  of  dipsomania  or  inebrie- 
ty and  insanity  should  have  the  assistance, 
in  forming  their  conclusions,  of  persons 
whose  profession  is  such  as  to  give  to  their 
opinions  peculiar  value  in  such  ma^tters.  The 
statute  recognizes  this  by  requiring  the  cer- 
tificate. And  we  think  that  the  privilege 
which  attaches  to  parties  and  witnesses  in 
other  judicial  proceedings,  to  parties  insti- 
tuting criminal  proceedings,  and  to  cases  of 
privileged  communications  should  attach  to 
examining  physicians  in  cases  like  the  pres- 
ent, and  that,  so  long  as  they  act  in  good 
faith  and  without  malice,  they  should  be  ex- 
empt from  liability.  See  Hoar  v.  Wood,  3 
Met.  193;  Barker  v.  Stetson,  7  Gray,  53,  66 
Am.  Dec.  467;  Rice  v.  Coolidge,  121  Mass. 
303,  23  Am.  Rep.  279;  Tasker  v.  StarUey, 
153  Mass.  148,  10  L.  R.  A.  468,  26  N.  E.  417 ; 
Gifford  V.  Wiggins,  50  Minn.  401,  18  L.  R. 
A.  350,  52  N.  W.  904.  It  is  more  important 
that  the  administration  of  the  law  in  the 
manner  provided  should  not  be  obstructed 
by  the  fears  of  physicians  that  they  may 
render  themselves  liable  to  suit  than  it  is 
that  the  person  certified  by  them  to  be  in- 
sane, or  a  dipsomaniac,  or  inebriate  should 
have  a  right  of  action  in  case  it  turns  out 
that  the  certificate  ought  not  to  have  been 
given.  The  statute  provides  a  penalty  for  a 
physician  who  conspires  with  any  person 
unlawfully  or  improperly  to  commit  to  any 
lunatic  hospital  or  asylum  a  person  who  is 
not  insane;  but  goes  no  further.  In  Pen- 
nell  V.  CummingSy  75  Me.  163,  and  Williams 
v.  Le  Bar,  141  Pa.  149,  21  Atl.  525,  relied 
on  by  the  plaintiir,  the  question  here  pre- 
sented was  not  passed  upon  by  the  court. 
In  Ayers  v.  Russell,  50  Hun,  282,  3  N.  Y. 
Supp.  338,  there  was  a  dissenting  opinion, 
which  seems  to  us  to  lay  down  the  better 
doctrine.  Moreover,  the  judgment  was  not 
that  of  a  court  of  last  resort.  In  Hall  v. 
Semple,  3  Fost.  &  F.  337,  the  statute,  under 
which  the  defendant  proceeded  seems  to 
have  been  quite  different  from  ours. 

In  the  opinion  of  a  majority  of  the  court, 
the  jtidgment  should  be  affirmed. 

So  ordered. 
fi2L.K  A. 


William  S.  WHITING 

V, 

Herman  F.  BURKHARDT  et  al. 


(. 
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.) 


1«  A  claufte  In  an  Initarance  policy 
maklngr  It  ^oid  in  ca»e  of  the  a««i8m- 
ment  of  the  policy  does  not  apply  to  an 
assignment  of  his  Interest  by  a  mortgagee 
who  Is  entitled  to  receive  the  proceeds  to  the 
extent  of  his  Interest. 

8.  A  clause  in  an  tnsnrance  policy 
providinir  that  a  n&ortiraipee*i«  rishtM 
iihall  not  be  alFected  by  the  acts  of  any 
other  person  includea  a  conveyance  of  the 
mortgagor's  Interest  In  the  Insured  property 
contrary  to  the  terms  of  the  policy. 

(April  15,  1901.) 

RESERVATION  by  the  Superior  Court 
for  Suffolk  County  for  the  opinion  of  the 
Supreme  Judicial  Court  of  a  bill  in  equity 
to  recover  the  amount  alleged  to  be  due  on  a 
policy  of  fire  insurance.     Decree  for  plaintiff. 

Albert  L.  Jewell  conveyed  to  Herman  F. 
Burkhardt  and  George  W.  Guptill  certain 
real  estate  at  Nanta^ket  Beach,  and  took 
back  a  mortgage  to  secure  a  portion  of  the 
purchase  price. 

A  policy  of  insurance  was  procured  from 
the  North  British  and  Mercantile  Insurance 
Company  covering  the  property,  with  loss, 
if  any,  payable  to  Jewell,  mortgagee,  as  his 
interest  might  appear.  Before  the  fire, 
Jewell  assigned  his  mortgage  to  plaintiff,  in- 
dorsing the  mortgage  iK>te'  and  delivering  to 
plaintiff  the  insurance  policies  with  an  as- 
signment indorsed  thereon. 

Before  the  fire,  Guptill,  without  the 
knowledge  of  Burkhardt,  conveyed  his  inter- 
eat  to  Harvey  H.  Pratt,  prior  to  which  the 
Burkhardt  Brewing  Company,  of  which  de- 
fendant Burkhardt  was  a  member,  brought 
suit  against  Guptill,  and  attached  his  inter- 
est in  the  property,  which  was  sold  under 
execution  to  another  member  of  the  Burk- 
hardt Brewing  Company.  It  appeared  that 
Burkha-rdt  took  title  to  the  property  with 
Guptill  in  order  to  secure  the  Burkhardt 
Brewing  Company,  of  which  he  was  a  mem- 
ber, for  a  portion  of  the  purchase  price  which 
was  advanced  by  it,  and  for  any  other  sums 
which  were  due,  or  might  become  due,  from 
Guptill  to  the  brewing  company,  and  with 
a  verbal  understanding  that  he  would  release 
his  interest  to  Guptill  when  such  amount 
should  be  paid  to  the  brewing  company. 

Further  facts  appear  in  the  opinion. 

Mr.  W.  C.  Cogswell,  for  plaintiff: 

There  is  no  limitation  upon  the  right  of 
the  mortgagee  to  assign  his  rights  in  the  pol- 
icy. The  only  limitation  is,  if  this  policy 
be  assigned  without  the  assent,  in  writing  or 
in  print,  of  the  company,  it  shall  become  void. 


Note. — For  authorities  In  this  series  as  to 
'the  effect  of  a  transfer  by  the  mortgagor  con- 
trary to  the  terms  of  the  policy,  on  the  mort- 
gagee's rights  under  a  clause  providing  that 
they  shall  not  be  affected  by  acts  or  negligence 
of  mortgagor  or  owner,  see  Phenix  Ins.  Co.  t. 
Omaha  Loan  &  T.  Co.  (Neb.)  25  L.  R.  A.  679. 
and  note;  Oakland  Home  Ins.  Co.  v.  Bank  of 
Commerce  (Neb.)  86  L.  ft.  A.  678. 
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This  limitation  does  not  prevent  the.as- 
sigiunent  or  traoBfer  of  the  policy.  The  ef- 
fect of  the  coodition  is  to  defeat  the  pol- 
icy, not  to  defeat  the  transfer. 

Uewins  v.  Baker,  161  Mass.  320,  37  N.  E. 
441. 

An  assignment  of  the  policy  can  onlv  be 
made  by  tlie  insured.  An  assignment  of  the 
right  to  receive  a  loss  under  a  policy  is  not 
an  assignment  of  the  policy. 

Fogg  V.  Middlesex  Mui,  F.  Ins.  Co.  10 
Cush.  337;  PhiUips  v.  Merrimack  Mut,  F. 
Ins.  Co.  10  Cush.  350. 

In  the  absence  of  any  limitation  upon  his 
right  of  assignment  the  general  rules  of  the 
common  law  prevail. 

Merrill  v.  Colonial  Mut.  F.  Ins.  Co.  160 
Mass.  10,  47  N.  E.  430. 

"Mortgagee"  is  used  to  describe  the  na- 
ture of  his  insurable  interest  in  the  property. 

Williama  v.  Roger  Williams  Ins.  Co.  107 
Ma«8.  377,  9  Am.  Rep.  41. 

"As  his  interest  may  appear"  has  refer- 
ence only  to  the  amount  which  may  be  due  at 
the  date  of  the  policy  and  at  the  time  of  loss, 
if  any. 

Palmer  Sav.  Bank  v.  Insurance  Co.  of  N. 
A.  166  Mass.  189,  32  L.  R.  A.  615,  44  N.  E. 
211. 

The  plaintiff  is  entitled  to  recover  from 
the  company  by  reason  of  the  assignment  of 
the  moilgage  and  of  the  mortgagee's  inter- 
est in  the  policy. 

The  difficulty  in  the  way  of  recovery  by  an 
assignee  of  a  policy  upon  property  when  the 
assignment  has  not  been  assented  to  has  been 
the  technical  rule  of  the  common  law,  that 
an  action  upon  a  policy  must  be  brought  in 
the  name  of  a  party  to  the  contract. 

Assuming  a  sale  of  the  property  and  an 
assignment  of  the  policy  not  assented  to  by 
the  insurer,  the  assignee  was  bound  to  pro- 
ceed in  the  name  of  the  insured,  and  was 
met  with  the  answer,  "You  no  longer  have 
any  interest  in  the  property." 

l^e  plaintiff  is  entitled  to  recover  from 
the  company  by  reason  of  Jewell's  continued 
liability  as  indorser  upon  the  mortgage  note 
and  assignment  to  him  of  his  interest  in  the 
policy. 

Jewell's  interest  was  such  that  he  could 
have  held  the  mortgage  and  note,  and  as- 
signed his  interest  under  the  policy  to  the 
plaintiff. 

Merrill  v.  Colonial  Mut.  F.  Ins.  Co.  169 
Mass.  10,  47  K.  £.  439;  Phillips  v.  Merri- 
mack Mut.  F.  Ins.  Co.  10  Cush.  350. 

Mr.  F.  C.  OUpatrio,  for  defendant  Burk- 
hardt: 

Burkhardt  held  the  legal  title  of  an  un- 
divided half  of  the  real  estate,  and  it  does 
not  appear  that  any  inquiry  was  at  any  time 
made  of  him  as  to  his  real  interest,  and  there 
is  nothing  in  the  policy  requiring  any  dis- 
closure of  his  real  interest.  He  was  there- 
fore the  owner  within  the  meaning  of  the 
policy. 

Walsh  V.  Fire  Asso.  of  Philadelphia,  127 
Mass.  383;  Wainer  v.  Milford  Mut.  F.  Ins. 
Co.  163  Mass.  336,  11  L.  R  A.  598,  26  N.  E. 
877. 

If  for  any  reason  the  mortgagee  is  not  en- 
62  Is.  Pu  A 


titled  to  collect  the  loss,  or  waives  his  right 
to  collect  it,  the  loss  is  payable  to  the  in- 
sured according  to  the  contract. 

Palmer  Hav.  Bank  v.  Insurance  Co.  of  N, 
A.  106  Mass.  189,  32  L.  R.  A.  615,  44  K.  £. 
211. 

In  the  absence  of  any  limitation  in  the  con- 
tract or  in  the  by-laws  of  the  company,  when 
the  same  are  applicable,  the  contract  is  as- 
signable under  the  rules  applicable  to  con- 
tracts generally. 

Merrill  v.  Colonial  Mut.  F.  Ins.  Co.  160 
Mass.  10,  47  N.  E.  439. 

The  limitation  in  the  policy  is  that  it  shall 
be  void  if,  without  assent,  in  writing  or  in 
print,  of  the  company,  the  said  property 
be  sold  or  this  policy  assigned. 

The  policy  has  not  been  assigned  upon  the 
facts  within  the  meaning  of  this  limitation. 
An  assignment  by  a  mortgagee  of  the  inter- 
est he  may  have  in  the  policy  is  not  an  as- 
sigiunent  of  the  policy,  nor  within  the  con- 
trol of  the  insured. 

Uardy  v.  Lancashire  Ins.  Co.  166  Mass. 
210,  33  L.  R.  A.  241,  44  N.  E.  209. 

I'he  property  has  not  been  sold  within  the 
meaning  of  the  limitation  in  the  policy. 

Powers  V.  Guardian  Fire  d  L.  Ins.  Co.  136 
Mass.  108,  49  Am.  Rep.  20;  Tate  v.  Citizens* 
Mut.  F.  Ins.  Co.  13  Cfray,  79;  Work  v.  Mer- 
chants* d  F.  Mut.  F.  Ins.  Co.  11  Cush.  271; 
Oakmwn  v.  Dorchester  Mut,  F.  Ins.  Co.  98 
Mass.  57. 

Conceding  that  this  defendant  and  Gup- 
till  would  be  the  proper  plaintiffs  in  a  suit 
upon  the  policy  against  the  defendant  com- 
pany, the  nonjoinder  of  Guptill  could  be 
waived. 

Neiman  v.  Beacon  Trust  Co.  170  MasH 
452,  49  N.  E.  748. 

Messrs.  Robert  F.  Herrlok  and  Albert 
BC  Iiyon,  for  North  British  A.  Mercantile 
Ins.  Co.: 

The  real  party  in  interest  was  George  W. 
Guptill. 

The  complete  transfer  of  the  chief  interest 
and  the  introduction  of  a  new  party  as  rep- 
resenting that  interest,  following  an  attach- 
ment by  three  different  parties,  and  the  sale 
under  the  same,  together  with  a  transfer  of 
the  equity  of  redemption  to  still  another 
party,  was  such  a  transfer  and  such  a  change 
in  the  condition  of  the  parties  to  the  con- 
tract as  was  not  originallv  intended,  and  was 
such  a  change  as  to  avoid  the  policy. 

Wood  V.  Rutland  d  A.  Mut.  F.  Ins.  Co.  31 
Vt.  552. 

The  entire  transfer  of  the  chief  interest 
avoided  the  policy  as  a  whole;  it  was  such 
an  alteration  as  to  change  the  nature  of  the 
risk,  and  was  an  "increase  of  risk"  within 
the  terms  of  the  policy. 

Baldwin  v.  Hartford  F.  Ins.  Co.  60  N.  H. 
422,  49  Am.  Rep.  324. 

The  defendant  Jewell  could  have  recov- 
ered from  the  defendant  insurance  company 
the  amount  of  the  loss  regardless  of  any  acts 
upon  the  part  of  Guptill  and  Burkhardt,  pro- 
vided that  he  himself  had  not  violated  any 
of  its  conditions.  But  on  October  13,  1898. 
he  sold  his  mortgage  to  the  plaintiff  as  trus- 
tee, and  assigned  the  policy. 
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By  the  express  terms  of  the  policy  this 
was  an  act  which  avoided  it,  unless  brought 
to  the  knowledge  of  the  company  and  their 
assent  obtained,  which  was  not  done. 

lirown  V.  Cotton  dc  Woolen  Mfra.  Mut.  Ins. 
Co.  150  Mass.  587,  31  N.  E.  691. 

The  plaintiff  is  in  no  better  position  than 
Jewell.  He  is  an  entirely  new  party  to  the 
contract,  introduced  without  the  knowledge 
of  the  defendant  insurance  company.  Upon 
an  assignment  of  the  policy  it  became  abso- 
lutely void  in  the  hands  of  the  new  owner 
until  the  contract  had  been  renewed  with  the 
new  party  by  the  insurance  company. 

Lett  V.  Guardian  F.  Ins.  Co.  125  N.  Y.  82, 
25  N.  E.  1088. 

Mr.  John  H.  Appleton  for  defendant 
Jewell. 

Loring,  J.,  delivered  the  opinion  of  the 
court : • 

The  assignment  by  Jewell  of  all  his  right 
and  interest  in  the  policy  was  not  a  viola- 
tion of  the  provision  that  the  "policy  shall 
be  void  .  .  .  if,  .  .  .  without  the 
assent  in  writing  or  in  print  of  the  company, 
.  .  .  this  policy  [shall  be]  assigned." 
The  object  of  that  provision  (coupled  with 
the  provision  declaring  the  policy  void  if  the 
property  insured  is  sold)  is  to  prevent  the 
company  becoming  the  insurer  of  the  prop- 
erty of  a  person  who  is  not  acceptable  to  it. 
An  insurance  company  has  the  right  to  re- 
fuse to  insure  a  person  whose  character  is 
such  that  the  moral  risk  ( to  use  a  term  em- 
ployed in  the  insurance  business)  is  greater 
than  it  is  where  the  same  property  is  owned 
by  an  honest  man,  and  is  one  they  do  not 
care  to  assume.  The  transfer  prohibited  by 
this  provision  is  a  transfer  of  the  contract 
of  insurance, — that  is  to  say,  a  transfer  by 
Guptill  and  Burkhardt,  the  persons  insured ; 
not  a  transfer  by  Jewell,  who  was  the  per- 
son designated  as  the  person  entitled  to  re- 
ceive the  proceeds  of  the  insurance,  if  any, 
due  under  the  contract  between  the  company 
on  the  one  hand  and  Guptill  and  Burkhardt 
on  the  other.  The  distinction  is  plainly  and 
fully  pointed  out  in  Fogg  v.  Middlesex  Mut. 
F.  ins.  Co.  10  Gush.  337,  346;  Phillips  v. 
Merrimack  Mut.  F.  Ins.  Co.  10  Gush.  350, 


353 ;  Mutual  L.  Ins.  Co.  v.  Allen,  138  Mass. 
24,  28,  29,  52  Am.  Rep.  245 ;  MerriU  v.  Oo- 
lotiial  Mut.  F.  Ins.  Co.  169  Mass.  10,  13,  14, 
47  N.  E.  439.  What  Jewell  did  by  assign- 
ing his  "right  and  interest  in  this  policy^ 
was  not  to  transfer  the  policy,  but  to  assign 
to  another  his  right  to  receive  the  proceeds, 
if  any,  under  it;  the  policy  remaining  after 
this  assignment,  as  it  was  before,  the  policy 
of  Guptill  and  Burkhardt.  We  see  no  rea- 
son why  Jewell  should  not  make  the  assign- 
ment made  by  him.  The  policy  was  made 
payable  to  him  as  "mortgagee,  as  his  inter- 
est may  appear."  He  assigned  his  right  to 
receive  the  proceeds,  if  any,  to  the  auignee 
of  the  mortgage  in  question,  and  the  plain- 
tiff's right  to  receive  the  proceeds  of  the 
insurance  was  subject  to  this  clause  in  the 
hands  of  the  plaintiff,  and  oould  not  be  held 
by  him  for  any  debt  other  than  the  debt  se- 
cured by  that  mortgage.  The  conveyance  by 
Guptill  of  his  interest  in  the  building  in- 
sured did  not  affect  the  right  of  the  plaintiff 
to  recover  in  case  of  loss.  It  is  provided  in 
the  policy  that,  "if  this  policy  shall  be  made 
payable  to  a  mortgagee  of  the  insured  real 
estate,  no  act  or  default  of  any  person  other 
than  such  mortgagee  or  his  agents,  or  those 
claiming  under  him,  shall  affect  such  mort- 
gagee's right  to  recover  in  case  of  loss  on 
such  real  estate."  This  mortgage  was  orig- 
inally made  payable  to  "Jewell,  mortgagee." 
and  after  the  assignment  by  Jewell  of  hi^ 
interest  to  the  plaintiff,  who  had  in  fact  be- 
come the  assignee  of  the  mortgage  in  ques- 
tion, it  continued  to  be  "payable  to  a  mort- 
gagee," and,  as  we  have  said,  it  could  not 
have  been  held  by  the  plaintiff  for  any  debt 
other  than  the  moi-tgage  debt  in  question. 

The  objection  that  there  is  a  plain,  ade- 
quate, and  complete  remedy  at  law  was  not 
set  up  in  the  answers,  or  any  of  them,  and, 
being  raised  for  the  first  time  in  this  court, 
is  not  taken  in  time.  Jones  v.  Keen,  115 
Mass.  170;  Crocker  v.  Dillon,  133  Mass.  91; 
Parker  v.  Nickerson,  137  Mass.  487. 

.4  decree  must  he  entered  directing  the  de- 
fendant insurance  company  to  pay  to  the 
plaintiff  the  amount  of  the  policy,  with  in- 
terest from  September  4,  1890. 

So  ordered. 
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ROCHESTER  &  CHARLOTTE  TURNPIKE 
ROAD    COMPANY,  Respt., 

V. 

Robert  S.  PAVIOUR,  Appt. 


(164  N.  Y.  281.) 
One  vrl&o  take*  cbeelcs  dram 


by  A  per- 


son OS  treannrer  of  a  corporation  in 

payment  of  bis  individual  debt  is  liable  to 
ibe  corporation  for  the  amount  of  the  checks 
after  tbey  have  been  pald«  if  the  funds  of 
the  corporation  have  been  in  this  way  mis- 
appropriated by  the  treasurer  to  pay  his  in- 
dividual obligation. 

(October  2,  1900.) 


NOTB. — Liability  of  hank  or  other  depositary, 
or  of  drawee^  for  taking  deposit  of  agent,  fi- 
duciary, or  other  representative  to  pay  his 
own  debt. 

I.  Beope  of  note. 

II.  Check  or  draft  drawn  by  agent,  fiduciary, 
etc. 
a.  Where  same  is  on  its  face  drawn  in 
fiduciary  or  representative  capacity. 
52  L.  R.  A. 


II. — continued. 

b.  Where  same  does  not  show  agency  or 
representative  character. 
III.  Depositary  applying   trust,  etc.,  funds  to 

its  own  claim  against  agent,  etc. 

I.  Scope  of  note. 

The  province  of  this  note  will  be  to  giYe  those 
decisions  (with  such  suggesflons^ANftatementf 
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APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  Monroe  County  in 
favor  of  plaintiff  in  an  action  brought  to 
hold  defendant  liable  for  moneys  paid  to  him 
by  the  treasurer  of  the  plaintiff  corporation 
with  its  check  in  satisfaction  of  his  own  in- 
debtedness.   Affirmed. 

Statement  by  Vann,  J. : 

In  1S9G  the  plaintiff,  a  domestic  turnpike 
corporation,  operated  a  turnpike  which  ex- 
tended from  the  city  of  Rochester  to  the  vil- 
lage of  Charlotte,  and  one  Marsenus  H. 
Briggs  was,  and  for  several  years  had  been, 
ita  treasurer.  In  June,  1896,  the  defendant, 
who  resided  at  Rochester,  received  a  letter 
from  Mrs.  O.  S.  Warren,  of  Silver  City,  New 
Mexico,  inclosing  four  fire  insurance  policies, 


and  requesting  him  to  collect  the  premiumB 
upon  the  same.  Said  policies  were  issued  by 
various  companies,  through  Mrs.  Warren  as 
their  agent,  to  Walter  B.  Duffy,  a  prominent 
business  man  of  Rochester,  upon  buildings 
situated  in  Pyramid,  New  Mexico.  For  sev- 
eral years  Mrs.  Warren  had  forwarded  simi- 
lar policies  on  this  property  to  the  defend- 
ant, who  had  collected  the  premiums  for  her, 
and  remitted  the  same,  after  deducting  the 
amount  agreed  upon  for  his  compensation. 
It  was  his  habit  to  deliver  the  policies  to  Mr. 
Briggs,  who  paid  him  the  premiums  thereon, 
sometimes  in  cash  and  sometimes  by  the 
check  of  Mr.  Duffy  or  of  George  C.  Buell,  an- 
other prominent  business  man  of  Rochester, 
but  never  with  the  check  of  the  plaintiff. 
The  defendant  did  not  knorw  who  was  liable 
for  the  premiums  except  as  he  learned  it 
from  the  policies,  and  it  did  not  expressly 


as  may  be  deemed  pertinent  to  them)  which 
bear  upon  the  liability  of  a  party,  who,  with 
knowledge  or  having  reason  to  know  that  funds 
which  are  applied  to  the  payment  of  the  private 
or  individual  debt  of  an  agent,  trustee,  fi- 
daclary,  or  other 'representative  are  the  funds 
of  the  principal  or  ceatui  que  trust,  receives 
such  funds  from  the  agent,  trustee,  etc.,  and 
applies  the  same  to  his,  her,  their,  or  Its  own 
use  and  benefit  upon  or  In  payment  of  the  debt 
of  such  agent,  trustee,  etc.,  either:  (1) 
Where  soch  funds  are  so  received  and  applied 
by  means  of  a  check  or  draft  which  is  on  its 
face  drawn  by  such  agent,  etc.,  In  fiduciary  or 
representative  capacity :  or  (2)  where  they  are 
so  received  and  applied  by  means  of  a  check 
or  draft  which  does  not  show  agency  or  repre- 
sentative character;  or  (8)  where  such  funds, 
being  In  the  possession  of  a  bank,  banker,  or 
other  depositary,  are  applied  by  the  latter  up- 
on or  in  payment  of  a  debt  due  from  the  agent, 
trustee,  fiduciary,  or  other  representative  to 
fiuch  bank,  banker,  or  other  depositary,  without 
the  knowledge,  consent,  or  authority  of  the 
principal,  cestui  que  trust,  or  other  true  owner 
of  such  funds. 

II.  Check  or  draft  drawn  by  agent,  fiduciary, 
etc. 

a.  Where  same  ie  on  its  face  drawn  in  fiduciary 
or  representative  capacity. 

PlalntifTs  executed  a  conveyance  of  his  real 
and  personal  estate  to  three  trustees.  The 
trustees  afterwards  opened  a  banking  account 
with  a  firm  of  bankers,  and  the  account  was 
headed  in  the  name  of  the  plaintiff's  estate 
and  in  the  surnames  of  the  three  trustees. 
Thereafter  the  banking  firm  was  dissolved,  and 
In  the  following  month  a  new  banking  firm  was 
commenced  by  the  senior  member  of  the  old 
firm  and  the  defendants.  New  books  were 
opened,  but  the  books  of  the  former  firm  re- 
mained In  possession  of  the  new  firm,  and  the 
acf-ounts  of  many  of  the  customers  were  contin- 
ued with  them.  One  of  the  accounts  so  contin- 
ued waRplalutlir8;and  two  of  the  trusteeshav- 
ing  died  it  was  headed  "Henry  Pannell's  Estate 
per  Joseph  Davy,  Trustee.'*  For  four  years  the 
firm  of  bankers  consisted  of  the  defendants.  At 
the  end  of  that  time  one  of  the  defendants,  who 
carried  on  a  separate  trade  in  copartnership  with 
his  son  and  the  trustee,  became  bankrupt.  Plaln- 
tifTs account  headed  In  the  manner  stated  was 
continued  In  several  successive  pass  books  un- 
til the  year  previous  to  such  bankruptcy,  when 
It  was  closed  under  the  following  circum- 
stances: The  trustee  being  Indebted  to  the 
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banking  house  in  a  certain  sum  on  his  private 
account,  and  In  a  still  larger  sum  on  the  Joint 
account  of  himself  and  the  defendant  and  son, 
and  having  an  amount  standing  to  his  credit  on 
the  trust  account  less  than  the  two  amounts 
mentioned,  called  at  the  bank  and  drew  two 
checks  on  the  trust  account,  one  for  the  amount 
of  his  private  account,  and  the  other  for  the 
balance  of  the  trust  account,  and  directed  those 
checks  to  be  placed  respectively  to  the  credit  of 
the  two  other  accounts  mentioned.  This  was 
accordingly  done,  and  so  appeared  In  the  books 
of  the  bank,  and  the  trust  account  was  never 
afterwards  continued.  Upon  a  bill  filed  by  the 
plaintiff  and  another  (the  latter  suing  on  be- 
half of  himself  and  of  other  creditors  of  plain- 
tirr,  parties  to  the  trust  deed)  against  the  mem- 
bers of  the  banking  firm  and  the  trustee,  pray- 
ing that  the  defendants  or  some  of  them  might 
be  compelled  to  refund  the  amount  so  disposed 
of  by  the  two  checks,  the  action  was  sustained, 
and  the  defendants  were  ordered  to  pay  that 
amount  into  court.  Pannell  v.  Hurley,  2 
Colly.  Ch.  Cas.  241. 

Plaintiff  being  the  owner  of  an  estate  called 
the  "Rotherwas  Estate**  employed  one  of  the 
defendants  as  his  solicitor  and  also  as  his  re- 
ceiver and  agent  In  respect  to  this  estate.  The 
receiver  and  agent  had  an  account  with  the 
other  defendants,  who  were  bankers.  The  first- 
named  defendant  thereafter  opened  an  account 
with  the  defendant  bankers  In  the  name  of  the 
"Rotherwas  Estate  Account"  by  paying  In  to 
the  bankers  to  the  credit  of  that  account  £700. 
The  agent  of  the  first-named  defendant,  who 
opened  the  account  by  his  direction,  stated  to 
the  manager  that  the  account  was  to  be  opened 
under  the  title  of  the  "Rotherwas  Estate  Ac- 
count," and  that  the  checks  which  the  first- 
named  defendant  would  draw  upon  It  would 
be  so  Indorsed,  because  the  money  which  would 
be  paid  into  the  account  belonged  to  the  plain- 
tiff, and  the  first-named  defendant  wished  It  to 
be  kept  separate  from  the  other  account  which 
he  had  with  the  bank.  The  £700  which  was 
paid  In  to  the  credit  of  the  account  consisted 
of  rents  arising  from  the  Rotherwas  estate  and 
belonged  to  the  plaintiff.  Previous  to  this  the 
first  named  defendant.  In  an  Interview  between 
himself  and  a  partner  In  the  bank,  asked  to  be 
permitted  to  overdraw  his  account  £1,500,  and 
stated  it  to  be  his  Intention  to  introduce  to  the 
bank  the  Rotherwas  account  when  he  should 
become  plaintiff's  receiver,  whereupon  the  part- 
ner asked  what  was  the  rental  of  the  estates ; 
and  being  informed  that  It  was  £GO0  a  year 
said  he  was  satisfied,  and  the  first-named  de- 
fendant was  permitted  to  overdraw.  A  little 
more  than  a  year  thereafter  he  drew  a  check 
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appear  what  relation  Mr.  Briggs  sustained 
to  the  owner  of  the  property  insured.  Upon 
the  receipt  of  said  letter  in  June,  1896,  the 
defendant,  according  to  his  custom,  delivered 
the  policies  to  Mr.  Briggs,  and  in  July  two 
other  policies  upon  the  same  property  were 
received  from  Mrs.  Warren,  which  he  also 
delivered  to  Mr.  Briggs,  who  was  a  man  of 
repute  and  a  member  of  a  prominent  law 
firm  in  Rochester.     The  premiums  were  not 

Said  at  the  time  either  set  of  policies  was 
elivered;  but,  after  payment  had  been  de- 
manded several  -times  by  the  defendant, 
Briggs  gave  him  a  check  on  account,  dated 
June  17,  1896,  drawn  upon  the  Central  Bank 
of  Rochester,  payable  to  the  order  of  the  de- 
fendant, for  $150,  signed,  "Rochester  &  Char- 
lotte Turnpike  Road  Co.  M.  H.  Briggs, 
Treas."*  On  the  24th  of  July  following, 
Briggs  gave  the  defendant  a  check,  similar 


in  all  respects,  except  that  it  waa  for  the 
sum  of  $300,  and  subsequently  he  paid  the 
balance  of  the  premiums  from  his  own 
funds.  The  defendant  deposited  these  checks 
in  the  Traders'  Bank  of  Rochester,  where  he 
did  his  banking  business,  procured  drafts 
for  the  amount  going  to  Mrs.  Warren,  and 
sent  them  to'  her.  The  checks  were  paid 
upon  presentation  in  the  ordinary  course  of 
business  from  moneys  belonging  to  the  plain- 
tiff on  deposit  in  the  Central  Bank.  This 
action  was  brought  to  recover  the  amount 
paid  by  means  of  these  checks  as  money  of 
the  plaintiff  received  by  the  defendant  to  its 
use.  The  plaintiff  had  no  interest  in  the 
policies,  and  no  business  relations  with  the 
defendant,  and  was  indebted  neither  to  him 
nor  to  Briggs,  who  used  the  checks  without 
authority,  and  thus  embezzled  the  money 
drawn  thereby.     At  the  close  of  the  evidence 


for  £829  11  «.  9  d.  on  the  Rotherwas  account, 
and  paid  it  Into  the  bank  to  the  credit  of  his 
own   privat^   account. 

Upon  the  discovery  of  this  transaction  the 
present  bill  was  filed  stating  to  the  above  effect, 
and  that  the  first-named  defendant  was  in- 
solvent, and  praying  that  the  transfer  or  pay- 
ing of  the  £829  11  a.  9  d.  might  be  declared 
fraudulent  and  void,  and  that  the  defendants, 
the  bankers,  might  be  ordered  to  make  good 
that  amount.  The  vice  chancellor  decreed  the 
repayment  with  interest  after  the  rate  which 
the  bankers  allowed  on  the  account,  from  which 
decision  the  bankers  appealed.  Lord  Justice 
Knight  Bruce,  in  delivering  the  opinion  of  the 
court,  said :  "We  are  both  of  opinion  that 
if  this  case  is  to  rest  and  be  decided  upon  the 
present  evidence  the  decision  of  the  vice  chan- 
cellor has  done  Justice  between  the  parties.*' 
He  then  stated  that  if  the  defendants  desired 
to  add  to  the  evidence  their  application  to  do 
so  should  be  granted  and  the  cause  stand  over ; 
but  in  the  following  term  they  declined  to  do 
80,  and  submitted  to  the  dismissal  of  their 
appeal.  Bodenham  v.  Hoskyns,  2  De  O.  M.  & 
G.  903.  21  L.  J.  Ch.  N.  S.  864,  16  Jur.  721. 

PlaintlflTs  were  the  owners  of  buildings  in 
the  city  of  New  York,  which  they  used  for  rent- 
al purposes,  and  had  an  agent  for  the  collection 
and  deposit  of  the  rents.  The  agent  had  au- 
thority from  the  plaintifFs  to  collect  and  de- 
posit the  sums  received  for  rents  in  a  certain 
bank  to  the  credit  of  an  account  kept  in  the 
name  of  "Wm.  lioswell,  Agent  Glass  Buildings," 
and  to  draw  therefrom  sums  due  for  repairs, 
insurance,  taxes,  interest,  on  encumbrances,  his 
own  commissions  and  for  the  usual  expenses 
of  such  buildings,  and  then  to  divide,  by  checks 
on  the  account,  the  remainder  among  the  plaln- 
tifTs  according  to  their  respective  interests.  The 
checks  drawn  against  this  account  were  signed 
"Wm.  Boswell,  Agt.  Glass  Buildings."  The 
agent  borrowed  of  the  defendant. $500  upon  se- 
curities deposited  as  collateral,  and  thereafter 
he  paid  the  loan  by  a  check  on  the  bank  in 
which  the  deposits  aforesaid  were,  signed 
"Wm.  Boswell,  Agt.  Glass  Buildings."  In  an 
action  by  the  owners  of  the  buildings  to  recover 
the  amount  of  the  check  the  plaintiffs  had  a 
Judgment,  which  was  affirmed  finally  by  the 
court  of  appeals :  the  latter  court  holding  that 
the  form  of  the  check  was  sufficient  to  put  the 
defendant  upon  inijulry  as  to  the  authority  of 
Boswell  to  use  the  money  in  payment  of  his 
debt.  Gerard  v.  McCormick.  130  N.  Y.  261, 
14  L.  R.  A.  234,  29  N.  B.  115. 

The  temporary  administrator  of  an  estate 
had  received  money  belonging  to  the  estate, 
which  he  deposited  in  the  bank,  and  thereafter, 
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out  of  the  money,  in  his  name  as  trustee,  opened 
a  speculative  account  with  a  firm  of  brokers. 
On  the  day  that  he  opened  the  account  he  de- 
posited with  the  firm  a  check  for  |5,000  drawn 
by  him  as  trustee  upcm  the  bank  to  the  order 
of  the  firm.  Thereafter  the  firm,  who  were  de- 
fendants in  the  action,  bought  for  the  account 
of  the  temporary  administrator  certain  stock, 
and  thereafter  sold  the  same,  on  which  transac- 
tion there  was  a  profit.  About  the  same  time 
there  was  purchased  for  his  account  shares  of 
another  stock.  After  the  purchase  of  the  lat- 
ter stock  one  of  the  firm  asked  the  temporary 
administrator  for  some  explanation  In  respect 
to  the  account,  and  he  made  the  excuse  that 
the  money  was  bis  own,  but  he  wanted  to  make 
some  trades,  and  wanted  to  enter  it  as  trastee. 
so  that  it  would  not  be  touched  by  any  little 
Indebtedness  that  he  owed  around.  On  that  day 
a  check  was  drawn  for  the  amount  to  the  credit 
of  the  temporary  administrator  as  trustee  by 
the  defendants,  the  broker  firm,  upon  another 
bank,  which  was  indorsed  by  the  former  a» 
trustee,  and  according  to  his  own  testimony  he 
did  not  get  the  money  upon  the  check,  but  the 
proceeds  were  placed  with  the  defendants,  the 
broker  firm,  to  his  individual  credit.  The  t»pecu- 
latfon  in  the  laHt  stock  proved  disastrous,  and 
the  money  was  lost.  The  will  of  the  decedent 
to  whose  estate  the  money  belonged  having  been 
proved,  and  the  plalntlfl'  having  been  appointed 
and  qualified  as  executrix,  this  action  was 
brought  against  the  defendants,  the  members  of 
the  firm  of  stock  brokers,  but  nearly  six  years 
after  the  probate  of  the  will  and  the  transac- 
tions referred  to.  It  was  held  that  the  addi- 
tion of  the  word  "trustee"  to  the  check  was 
notice  of  the  trust  sufficient  to  put  the  defend- 
ants upon  inquiry,  and  that  the  inquiry  of  the 
temporary  administrator  alone  was  not  a  suf- 
flcient  one.  Marshall  v.  DeCordova,  26  App. 
DIv.  615.  50  N.  Y.  Supp.  294.  It  Is  proper  to 
state  that  this  was  not  the  only  ground  upon 
which  the  appellate  division  sustained  a  recov- 
ery by  the  plaintiff,  but  they  found  and  held 
further  that  the  very  Inquiry  that  he  did  make 
after  the  last  purchase  of  stock  showed  that 
he  knew  the  money  was  trust  money  and  de- 
sired to  change  the  account  for  that  reason,  aod 
went  through  the  form  which  has  been  de- 
scribed of  changing  the  account,  which,  the 
court  held,  showed,  not  only  that  the  defend- 
ants received  the  money  under  circumstances 
putting  them  upon  inquiry  as  to  the  money 
being  a  trust  fund,  but  that  they  knew  the  fact 
at  the  time. 

In  an  action  for  money  had  and  received  by 
the  defendants  for  the  use  of  the  plaintiffs,  who 
were  partners,  it  appeared /that,  th^^ank  had 
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the  court  directed  a  verdict  for  the  plaintiff, 
but  ordered  the  defendant's  exceptions  to  be 
beard  in  the  first  instance  by  the  appellate 
division,  which,  after  hearing  the  parties, 
overruled  the  exceptions,  and  directed  judg- 
ment upon  the  verdict  in  favor  of  the  plain- 
tiff. From  said  order,  as  well  as  from  the 
judgment  entered  accordingly,  the  defendant 
brings  this  appeal. 

Mr.  Walter  S.  Hnbbell«  for  appellant: 

The  defendant  had  no  actual  notice  of  the 
fraud  of  Briggs,  nor  was  the  form  of  the 
check  sulHcient  to  put  him  upon  inquiry. 

Dike  V.  Drewel,  11  App.  Div.  77,  42  N.  Y. 
Supp.  979,  Affirmed  in  155  N.  Y.  637,  49  N. 
E.  1090. 

Mr.  Paviour  was  not  the  creditor  of 
Briggs,  and  therefore  did  not  have  any  rea- 


son to  assume  that  Mr.  Briggs  was  paying 
his  own  debt  with  the  check  of  another. 

Chccver  v.  Pittsburgh,  8.  d  L.  E,  R.  Co. 
150  N.  Y.  59,  34  L.  R.  A.  69,  44  N.  E.  701 ; 
Gcshen  Nat.  Bank  v.  State,  141  N.  Y.  379,  36 
N.  E.  316. 

Plaintiff's  negligence  enabled  Briggs  to 
perpetrate  the  fraud,  and  it  should  therefore 
not  be  allowed  to  recover  from  the  defend- 
ant. 

Netv  York  d  N.  H,  R.  Co.  v.  Schuyler,  34 
N.  Y.  30. 

Mr,  Jamos  Breok  Perkins,  for  respond- 
ent: 

The  trial  court  properly  held  that  Paviour 
could  not  receive  the  money  of  the  plaintiff 
and  apply  it  to  the  payment  of  Briggs's  in- 
debtedness. 

Gerard  v.  McGormick,  130  N.  Y.  261,  14 


paid  oat  the  funds  of  the  firm  upon  the  indi- 
vidual check  of  one  of  the  partners,  who  had 
an  account  open  In  the  bank  in  his  own  name, 
but  had  no  funds.  The  firm  also  had  an  ac- 
count and  funds  to  their  credit  In  the  defend- 
ant's bank.  The  court  admitted  evidence  to 
prove  that  the  money  was  thus  drawn  by  the 
individual  partner  for  his  own  use,  and  not 
for  partnership  purposes,  holding  that  the  bank 
could  only  justify  itself  in  paying  out  the  joint 
funds  on  the  individual  check  by  showing  that 
the  funds  thus  drawn  were  applied  to  the  use 
of  the  firm.  The  counsel  for  the  defendants 
asked  the  court  to  instruct  the  jury  that  if  they 
should  believe  that  the  individual  partner  had 
no  funds  in  the  bank  when  he  drew  the  check, 
and  that  he  Informed  the  bank  officer  that  he 
drew  the  check  and  might  thereafter  draw 
others,  on  account  of  the  partnership.  In  his 
own  name,  and  directed  him  to  pay  the  same 
out  of  the  funds  standing  In  the  bank  to  the 
credit  of  the  company,  as  In  such  case  he  should 
draw  them  on  the  partnership  account,  then  the 
plaintiffs  are  not  entitled  to  recover,  unless 
they  can  satisfy  the  jury  that  the  individual 
partner  did  draw  the  said  check  on  bis  own 
account,  and  that  the  defendants  or  their  of- 
ficers knew  or  had  sufficient  cause  to  know 
that  he  so  drew  It.  The  court  refused  the  re- 
quest because  the  check  on  Its  face  purported 
to  be  for  a  private  concern,  and  the  bank  Is 
prima  facie  to  be  presumed  to  have  had  notice 
that  it  was  for  his  private  use,  which  presump- 
tion Is  not  rebutted  by  the  fact  that  he  told 
the  officer  that  he  might  thereafter  draw  checks 
in  his  own  name  which  would  be  on  joint  con- 
cern. Coote  V.  Bank  of  United  States,  8 
Cranch,  C.  C.  50,  Fed.  Cas.  No.  3,203. 

C,  who  was  sole  survivor  of  three  trustees 
named  In  a  will,  having  made  default  to  the 
trust  estate,  was  removed,  and  the  plaintiffs 
were  appointed  to  discharge  the  trusts  created 
by  the  will.  Previous  to  his  removal  C.  had 
collected  two  mortgages  belonging  to  the  es- 
tate, one  for  $2,000.  and  the  other  for  |2,024.- 
30,  through  a  third  party,  and  had  received 
in  each  case  respectively  the  third  party's 
check,  drawn  on  his  bank.  The  one  check  read  : 
"Laurel,  Md.,  February  13,  1892.  Citizens' 
National  Bank.  Pay  to  the  order  of  James 
Scott,  cashier,  $2,000.00,  two  thousand  dollars, 
for  deposit  to  credit  of  Henry  W.  Clagett,  being 
the  balance  of  purchase  money  due  him  as 
trustee  from  John  R.  Coale.  C.  H.  Stanley." 
The  other  reading:  "State  of  Maryland,  Cltl- 
sens'  National  Bank  of  Laurel,  Laurel,  Mary- 
land, Sept.  17,  1892.  Pay  to  the  order  of 
James  Scott,  cashier,  $2,024.80,  two  thousand 
and  twenty-four  30-100  dollars,  to  deposit  to 
the  credit  of  Henry  W.  Clagett,  trustee.  C.  H. 
62  L.  R.  A. 


Stanley."  Both  these  checks  were  deposited 
in  the  defendant  bank,  where  C.  kept  an  indi- 
vidual or  personal  account,  and  the  proceeds 
of  each  were  carried  to  his  credit  in  that  ac- 
count. In  his  capacity  as  trustee  he  had  no 
account  with  the  bank.  His  individual  ac- 
count, Including  the  proceeds  of  the  two  checks 
just  transcribed,  was  drawn  on  from  time  to 
time  by  him,  and  after  his  removal  as  trustee 
It  was  discovered  that  these  funds  had  been 
dissipated  and  spent.  C.  still  was  at  the  time 
of  this  action  Insolvent.  Plaintiffs — the  new 
trustees — made  demand  upon  the  defendant 
bank  for  a  restitution  of  the  amount  of  the  two 
checks.  In  the  circuit  court  there  was  a  de- 
cree that  the  bank  was  not  liable,  and  the  bill 
was  dismissed,  from  which  decree  this  appeal 
was  taken.  The  court  of  appeals  decided  that. 
In  placing  the  proceeds  of  the  first  check  to 
the  individual  credit  of  the  trustee,  the  bank 
did  just  precisely  the  thing  It  was  directed  on 
the  face  of  the  check  to  do,  and  that  it  violated 
no  duty  to  anyone,  unless  the  addition  of  the 
words,  "being  the  balance  of  purchase  money 
due  him  as  trustee  from  John  R.  Coale,"  con- 
trolled the  explicit  direction  In  the  body  of  the 
check  to  deposit  the  fund  to  the  credit  of  the 
trustee  individually,  and  gave  the  bank  notice 
that,  Instead  of  doing  what  the  check  required 
should  be  done,  it  must  do  something  it  was 
not  instructed  to  do  at  all,  vie.^  place  the  funds 
to  the  credit  of  C.  as  trustee.  It  was  not  a 
notification  to  the  defendant  bank  that  the 
funds  were  impressed  with  a  trust  that  would 
be  invaded  by  their  being  carried  to  the  trus- 
tee's Individual  credit.  On  the  contrary,  the 
specific  instruction  on  the  face  of  the  check 
was  to  credit  the  trustee  individually  with  the 
proceeds,  whatever  the  origin  or  ultimate  use 
of  those  proceeds  might  be.  That  precisely  for 
the  reasons  that  the  bank  is  not  responsible  for 
the  misappropriation  of  the  proceeds  of  the 
first  check,  it  is  liable  to  the  new  trustees  for 
the  misapplication  by  their  predecessor  of  the 
funds  collected  by  It  on  the  second  check,  which 
in  terms  directed  that  the  $2,024.30  be  de- 
posited to  the  credit  of  C.  as  trustee.  This  was 
an  explicit  notification  to  the  bank  that  C.  was 
not  the  actual  owner  of  the  money.  It  was  an 
equally  explicit  notification  to  the  bank  not  to 
place  the  funds  to  the  credit  of  the  trustee's 
personal  account.  On  the  entire  case  the  court 
held  that  the  defendant  bank  was  accountable 
to  the  plaintiff  for  the  sum  of  the  amount  of 
the  second  check  with  interest,  and  that  It 
was  not  liable  for  the  proceeds  of  the  other 
check.  Duckett  v.  National  Mechanics'  Bank, 
86  Md.  400,  39  L.  R.  A.  64,  38  Atl.  983. 

The  cashier  of  a  bank  kept  an  account  with 
the  defendants,  who  were .  brokers,  and  bought 
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L.  R.  A.  234,  29  N.  E.  115;  Wilson  v.  Metro- 
politan Llev,  R.  Co,  120  N.  Y.  145,  24  N.  E. 
384;  First  Nat.  Bank  v.  National  Broadway 
Bank,  166  N.  Y.  459,  42  L.  R.  A.  139,  51  N. 
E.  398. 

A  man  who  receivee  from  eat  officer  of  a 
corporation  the  money  of  the  corporation  In 
payment  of  the  officer's  indebtedness  does  so 
at  his  peril. 

Vann,  J.,  delivered   the  opinion  of  the 

court: 

By  delivering  the  policies  to  Briggs  with- 
out collecting  the  premiums  at  the  time,  the 
defendant  apparently  gave  credit  for  the 
same,  and  thus  made  the  debt  his  own.  At 
all  events,  he  subsequently  treated  it  as  a 
debt  owing  by  Briggs  to  himself,  the  same  as 
he  had  similajr  claims  under  like  circumstan- 
ces in  previous  years.     Briggs  had  no  author- 


ity, either  actual  or  apparent,  to  give  the 
checks  of  the  plaintiff  in  payment  of  his  own 
debt  or  that  of  a  third  person.  If  the  de- 
fendant knew  or  believed,  or  had  good  reason 
to  believe,  that,  in  giving  the  checks,  Briggs 
was  appropriating  the  money  of  the  plaintilf 
to  the  payment  of  his  own  debt,  or  one  that 
he  treated  as  his  own,  he  had  no  right  to  ac- 
cept them  without  inquiry.  While  he  was 
not  bound  to  be  on  the  watch  for  facts  which 
would  put  a  very  cautious  man  on  his  guard, 
he  was  bound  to  act  in  good  faith.  Second 
Nat.  Bank  v.  Weston,  161  N.  Y.  520,  52a,  jm 
N.  E.  1080;  Che.cver  v.  Pittsburgh,  S.  d  L.  E. 
It,  Co.  150  N.  Y.  59,  66,  34  L.  R.  A.  69,  44  N. 
K.  701.  Even  if  his  actual  good  faith  is  not 
questioned,  if  the  facts  known  to  him  should 
have  led  him  to  inquire,  and  by  inquiry  he 
would  have  discovered  the  real  situation,  in 
a  commercial  sense  he  acted  in  bad  faith,  and 


and  sold  stocks  for  him,  and  from  time  to  time 
the  defendants  received  checks  of  his  bank  up- 
on another  bank,  its  correspondent,  drawn  by 
him  in  his  official  capacity,  and  collected  them 
from  the  bank  upon  which  they  were  drawn, 
and  applied  the  avails  to  the  cashier's  individ- 
ual account.  In  an  action  brought  by  the  re- 
ceiver of  the  bank  of  the  cashier  to  recover 
of  the  defendants  the  amount  of  the  checks  re- 
ceived by  them.  It  was  held  that  the  defendants 
knew  that  he  was  not  acting  within  the  scope 
of  any  ordinary  agency  when  he  made  the 
checks  officially  for  use  in  his  private  transac- 
tions The  authority  of  a  cashier  to  represent 
the  bank  does  not  extend  to  a  contract  involv- 
ing the  payment  of  money  not  loaned  by  the 
bank  in  the  ordinary  way.  A  purchaser  of  com- 
mercial paper  made  by  an  agent  cannot  acquire 
aay  title  to  It  as  against  the  principal,  unless 
he  can  show  that  it  was  made  by  the  agent  upon 
due  authorization ;  and  when  he  knows  that  the 
oj^ent  has  made  it  in  the  name  of  the  principal 
for  his  own  use,  he  must  be  prepared  to  show 
that  the  special  authority  in  that  behalf  was 
delegated  by  the  principal,  and  cannot  rely  upon 
the  Implied  or  ostensible  authority  of  the  agent 
to  make  such  paper  in  the  ordinary  business  of 
the  principal.  Anderson  t.  Kissam,  85  Fed. 
699. 

From  a  judgment  in  favor  of  the  plaintiff 
the  case  was  by  writ  of  error  taken  to  the  Su- 
preme Court,  which  for  another  reason  reversed 
the  case  and  remanded  it  for  a  new  trial.  Mr. 
Justice  Brewer,  who  delivered  the  opinion  of 
the  court,  at  the  commencement  saying:  "We 
shall  not  stop  to  inquire  as  to  the  propriety  of 
the  rulings,  so  far  as  they  went  to  charge  the 
defendants  with  liability  for  the  moneys  ob- 
tained from  the  Albion  bank :  f.tr,  on  the  other 
ground  we  think  a  new  trial  must  be  ordered, 
and  it  Is  impossible  to  foresee  what  the  develop- 
ments may  be  on  that  trial."  Eissam  v.  Ander- 
son, 145  U.  S.  435,  36  L.  ed.  765,  12  Sup.  Ct. 
Rep.  960. 

Where  money  is  credited  In  a  bank  to  the  ac- 
count of  a  person  as  trustee,  the  bank  has  no 
authority  to  pay  out  the  money  belonging  to 
that  fund  on  checks  signed  by  the  same  person 
by  his  individual  name  only.  Ihl  v.  Bank  of 
St.  Joseph,  26  Mo.  App.  129. 

A  tax  collector  had  collected  for  the  state, 
taxes  amounting  to  the  sum  of  |40,000,  and 
deposited  the  same  In  a  bank  to  the  credit  of 
the  treasurer  of  the  state,  and  the  money  so  de- 
posited was  the  money  of  the  state.  The  state 
treasurer  thereafter  used  of  the  sum  so  depos- 
ited $20,000  in  the  purchase  of  a  draft  drawn 
by  the  bank  in  which  It  was  deposited  by  its 
cashier  on  a  bsnking  association  in  New  York. 
52  L.  R.  A. 


The  draft  was  made  payable  to  the  order  of  I. 
H.  Vincent,  state  treasurer:  the  words  "state 
treasurer"  being  written  on  the  face  of  the  draft 
Immediately  after  the  name  of  Vincent.  After- 
wards, on  the  same  day,  Vincent  delivered  the 
draft  to  the  defendant,  and  indorsed  it  pay- 
able to  the  order  of  the  defendant,  and  signed 
his  indorsement,  "I.  H.  Vincent,  Treasurer." 
The  draft  was  delivered  to,  and  received  by, 
the  defendant  In  payment  of  money  that  had 
been  theretofore,  or  which  might  be  thereafter, 
paid  out  by  the  defendant  for  or  on  account 
of  said  Vincent  in  purchase  or  sale  of  cotton 
for  future  delivery.  In  an  action  brotight  by 
the  state  against  the  defendant,  the  trial  r*^ 
suited  In  a  verdict  and  Judgment  for  the  plain- 
tiff of  120.000.  In  affirming  the  judgment  the 
supreme  court  said :  The  Illegality  Is  found, 
not  in  the  receipt  of  the  money  by  Vincent  He 
was  entitled  to  it.  Not  In  the  purchase  of  ex- 
change. He  had  authority  to  purchase  It.  It 
consisted  alone  in  the  application  of  the  funds 
of  the  state,  having  the  ear-mark  of  its  owner- 
ship, to  Vlncent*8  individual  uses.  In  this,  both 
Vincent  and  Wolffe  (the  defendant)  participat- 
ed, actively  and  knowingly.  The  money  was 
trust  money  In  Vincent's  hands,  bore  on  its  face 
the  impress  that  it  was  trust  money ;  Vincent 
held  it  as  trustee,  and  by  aiding  him  in  its  mis- 
application Wolffe  constituted  himself  trustee 
in  invitum.cotruBtee  with  Vincent, and  liable  to 
account  for  its  misappropriation.  Wolffe  v. 
State,  79  Ala.  201.  58  Am.  Rep.  590. 

In  an  action  by  the  assignee  of  the  corpora- 
tion hereinafter  mentioned  it  appeared  that  the 
business  manager  of  a  branch  of  the  corpora- 
tion had  quite  general  powers  In  conducting 
that  branch  of  its  business.  He  was  author- 
ized as  such  manager  to  Indorse  for  deposit, 
collection,  or  discount,  notes,  drafts,  or  checks, 
to  deposit  in  the  bank  moneys  which  came  to 
his  hands,  and  to  draw  checks  against  the 
funds  so  deposited.  The  defendants,  having 
an  office  in  the  same  place  with  the  manager, 
were  stockbrokers  engaged  In  the  business  of 
buying  and  selling  stocks  on  the  New  York 
Stock  Exchange,  of  which  they  were  members, 
and  in  buying  and  selling  grain  in  Chicago  on 
the  Chicago  Board  of  Trade,  of  which  they  were 
also  members.  The  manager  of  the  corporation 
became  a  customer  of  the  defendants,  and  they 
bought  and  sold  wheat  In  the  Chicago  market  on 
his  account.  When  a  transaction  for  him  was 
opened  by  a  purchase  it  was  followed  by  a  sale, 
and  when  opened  by  a  sale  a  purchase  followed 
to  supply  the  requirement  of  the  sale,  and  to 
ascertain  a  balance.  If  any,  arising  from  the 
deal.  The  balances  resulting  from  the  transac- 
tions were  against  the  manager.  Thei  wers 
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the  law  will  withhold  from  him  the  protec- 
tion that  it  would  otherwise  extend. 

The  cltecks  themselves  gave  notice  of  a 
suspicious  fact,  and  invited  inquiry  in  rela- 
tion thereto.  They  showed  upon  their  face 
that  Briggs  was  apparently  using  the  money 
of  the  plaintiff  for  his  own  purposes,  since 
they  were  not  his  checks,  but  the  checks  of 
a  corporation  issued  by  him  as  its  treasurer. 
In  the  absence  of  express  authority,  or  of 
that  which  may  be  implied  from  past  con- 
duct known  to  the  corporation,  he  could  not 
lawfully  use  th«  checks,  which  stood  as  its 
money,  for  such  a  purpose,  as  the  defendant 
is  presumed  to  have  known.  There  was  no 
express  authority  and  nothing  to  indicate 
that  Briggs  was  impliedly  authorized  to  thus 
use  the  money  of  the  plaintiff,  and  the  pre- 
sumption was  the  other  way.  The  plaintiff, 
as  its  name  indicated,  was  not  a  trading 


corporation,  but  a  local  plank  road  company, 
with  no  authority  to  own  buildings  situated 
out  of  the  state.  It  would  be  extraordinary 
for  a  concern  which  merely  operated  a  short 
plank  road  in  this  state  to  have  any  interest 
in  buildings  in  New  Mexico,  or  to  be  indebt- 
ed for  premiums  upon  policies  issued  there- 
on, and  the  admitted  facts  compel  us  to  as- 
sume that  the  defendant  so  regarded  it. 
Moreover,  the  policies  themselYCS,  as  the  de- 
fendant knew,  were  not  issued  in  the  name 
of  the  plaintiff  as  the  owner  of  the  buildings, 
and  there  was  no  connection,  apparent  or 
otherwise,  between  it  and  the  policies. 
Without  inquiry  he  accepted  checks  drawn 
by  Briggs  as  treasurer  of  the  plaintiff  in  pay- 
ment of  a  debt  which  he  had  no  reason  to  be- 
lieve was  for  it  to  pay,  and  which  he  had 
strong  reason  to  believe  had  become  the  debt 
of  Briggs  himself.     He  called  for  no  explana- 


covered  by  three  checks  drawn  on  the  bank 
from  the  funds  with  which  the  corporation  had 
credit  in  the  place  where  the  manager  and  the 
defendants  were  in  business.  The  company's 
blank  checks  were  used.  They  were  headed, 
"American  Preservers  Company,**  and  signed 
"American  Preservers  Company,  Chas.  P. 
Tomes,  Manager."  They  were  payable  to  the 
order  of  defendants*  firm.  The  checks  were  In- 
dorsed and  the  amounts  of  them  drawn  by  the 
defendants*  firm  and  charged  by  the  bank  to  the 
account  of  the  corporation.  Held,  that  those 
transactions  with  the  defendants  were  through- 
out the  Individual  affairs  of  the  agent  solely 
on  his  account,  and  outside  of  the  business  of 
the  company.  He  therefore  had  no  authority 
to  draw  and  deliver  those  checks  to  the  defend- 
ants ;  that  while  It  was  true  that  the  company 
would  be  estopped  as  against  the  bank,  as 
against  the  defendants  It  was  otherwise.  They 
were  chargeable  with  notice  of  the  general  na- 
ture of  his  agency,  real  or  apparent,  and  the 
direction  of  a  verdict  for  the  plaintiff  was  sus- 
tained by  the  general  term  of  the  supreme  court. 
Hule  V.  Allen,  87  Hun,  616,  84  N.  Y.  Supp.  577. 
Plaintiffs*  agent  at  their  branch  house  drew 
drafts  on  them  at  the  place  of  their  principal 
house,  and  deposited  the  money  in  a  bank  in  the 
city  of  the  branch  house  to  be  used  in  the 
transactions  of  the  plaintiffs'  own  business,  and 
to  be  drawn  out  by  the  agent  upon  checks  drawn 
by  him  in  their  name.  He  never  had  any  busi- 
ness transactions  with  the  defendant  for  the 
plaintiffs  In  a  legitimate  way,  but  drew  the 
checks,  which  are  the  foundation  of  the  action, 
to  the  order  of  the  defendant  to  the  full  amount 
of  the  recovery.  These  checks  were  firm  checks, 
drawn  in  tiic  Arm  name  by  the  agent,  and  were 
paid  at  the  bank  where  the  agent  kept  his  ac- 
counts out  of  plaintiffs'  funds,  and  the  amount 
charged  against  them.  Their  checks  were  eith- 
er cached  to  defendant  himself  or  to  his  in- 
dorsee, as  his  name  was  on  them  as  Indorser. 
The  way  the  checks  came  to  be  Issued,  the 
agent  and  others  were  playing  a  game  of  cards 
called  poker  in  a  gambling  room,  and  the  agent 
would  put  up  his  check  or  chips,  and  then, 
whenever  the  game  was  over,  he  would- take  out 
those  checks  and  Issue  a  check  to  whomsoever 
was  winner,  and  he  gave  the  defendant  checks 
for  the  amount  he  was  winner.  This  was  a 
check  for  $147.75.  The  $200  check  Issued  to 
defendant  was  issued  to  him  and  delivered  to 
htm  as  stakeholder  in  another  game  of  cards 
called  faro.  After  the  game  was  over  another 
party  was  winner;  defendant  transferred  the 
check  to  that  other  party  against  the  protest 
of  plaintiffs'  agent.  The  other  checks  sued  on, 
and  on  which  recovery  was  had.  were  given  to 
.'>2  L.  R.  A. 


appellant  in  a  similar  way  for  gambling  debts. 
It  was  held,  affirming  a  judgment  of  the  superior 
court,  that  the  action  could  be  maintained,  and 
that  the  plaintiffs  were  entitled  to  recover  of 
the  defendant  the  amount  of  the  checks.  Mc- 
Allister V.  Oberne,  42  111.  App.  287. 

The  president  of  a  national  bank  was  the 
principal  person  engaged  in  its  organization, 
and  for  twelve  years  before  Its  failure  owned 
a  majority  of  the  stock,  all  of  which  he  con- 
trolled. From  the  time  of  Its  organization  he 
was  president  and  principal  executive  officer  of 
the  bank,  and  for  the  last  fourteen  years  of 
its  existence  its  management  was  entirely  un- 
der his  control.  The  board  of  directors  per- 
formed their  duties  largeigr  in  a  perfunctory 
manner,  and  their  knowledge  of  the  affairs  of 
the  bank  was  derived  almost  exclusively  from 
the  statements  made  to  them  by  the  president. 
He  dictated  the  persons  to  whom  loans  should 
be  made,  and  had  the  entire  discretion  as  to 
the  acceptance  of  all  bills  receivable  which  be- 
came part  of  the  assets  of  the  bank.  The 
method  by  which  the  affairs  of  the  bank  were 
conducted,  the  duties  which  the  clerks  per- 
formed, the  manner  of  selling  exchange,  and 
the  other  executive  methods  of  the  bank  were 
devised  by  him,  and  carried  on  under  his  di- 
rections, without  interference  from  the  direct- 
ors. The  board  of  directors  reposed  implicit 
confidence  in  him,  and  accepted  his  statements 
as  true  in  regard  to  all  the  affairs  of  the  bank, 
and  made  no  examination  of  the  bills  receiv- 
able to  ascertain  whether  they  were  spurious  or 
not.  The  bank  finally  went  into  the  hands  of 
a  receiver.  During  the  year  previous  to  the 
failure  of  the  bank  the  president  began  to  have 
dealings  with  Arms  of  commission  merchants 
on  the  board  of  trade  in  Chicago,  continuing 
down  to  about  nine  months  before  the  failure 
of  the  bank.  There  were  originally  two  firms 
of  commission  merchants,  which  afterward 
made  a  sort  of  consolidation  by  becoming  incor- 
porated. The  defendants  and  the  firm  were 
protected  from  losses  by  margins  put  up  from 
time  to  time  with  them  by  the  president  for 
that  purpose.  The  general  course  of  the  specu- 
lation was  unfavorable  to  the  president.  Dur- 
ing the  period  of  said  deals  the  president  re- 
mitted to  the  firm,  on  account  of  the  margins 
aforesaid,  from  time  to  time,  drafts  similar  to 
the  drafts  sued  on  In  these  cases,  including  the 
drafts  sued  upon,  viz.,  the  drafts  signed  by  the 
national  bank,  by  the  president,  as  such,  drawn 
upon  Its  correspondent  In  Chicago,  and  payable 
to  the  firm.  These  drafts  having  been  received 
by  the  firm  or  corporation,  as  the  case  might 
be,  and  credited  to  the  president  on  their  books, 
respectively,  were  indorsed  on  the  back  by  the 
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tion  from  him,  made  no  inquiry  at  the  of- 
fice of  the  plaintiff,  or  of  anyone  represent- 
ing it,  which  would  naturally  have  disclosed 
the  fraud,  but  accepted  the  checks  without 
question,  drew  the  money,  and  thereby  ran 
the  risk  of  being  called  upon  to  restore  it. 
The  facts  known  to  the  defendant  should 
have  aroused  his  suspicion,  and  led  him,  as 
an  honest  man,  to  make  some  investigation, 
before  he  accepted  the  money  of  a  corpora- 
tion, which  owed  him  nothing,  in  payment  of 
a  claim  that  he  held  ag&inst  someone  else. 
If  he  had  such  confidence  in  Briggs  that  he 
was  willing  to  trust  him  without  inquiry, 
under  suspicious  circumstances  of  a  substan- 
tial character,  he  must  stand  the  loss ;  for  he 
failed  to  discharge  a  duty  required  by  com- 
mercial integrity.  He  could  not  confide  in 
Brings  at  the  expense  of  the  plaintiff,  after 
notice  of  his  irregular  and  doubtful  conduct. 


Among  the  heaviest  losses  in  business  are 
those  which  result  from  a  blind  trust  in  mok 
on  account  of  their  standing  in  the  commu- 
nity, without  making  the  investigation  re- 
quired by  common  prudence.  There  was  a 
shadow  on  the  checks,  and  the  defendant 
could  not,  in  good  faith,  accept  them  until  it 
disappeared.  By  accepting  them  he  did  as 
act  which  he  had  reason  to  believe  would  af- 
fect the  rights  of  a  third  party,  and  he  could 
not,  in  justice  to  that  party,  ignore  the  sus- 
picion which  the  facts  should  have  aroused. 
One  who  suspects,  or  ought  to  suspect,  is 
bound  to  inquire,  and  the  law  presumes  tiiat 
he  knows  whatever  proper  inquiry  would  dis- 
close. While  the  courts  are  careful  to 
guard  the  interests  of  commerce  by  protect- 
ing the  negotiation  of  commercial  paper, 
they  are  also  careful  to  guard  against  fraud 
by  defeating  titles  taken  in  bad  faith,  or  with 


Arm  and  the  corporation,  respectively,  and  de- 
posited to  the  credit  of  their  account  in  their 
bank  of  deposit  in  Chicago,  by  which  bank  they 
were  passed  to  the  bank  on  which  tbey  were 
drawn,  the  correspondent  of  the  national  bank 
of  which  the  plaintiff  had  been  appointed  re- 
ceiver. None  of  said  drafts  were  need  or  in- 
tended to  be  used  to  pay  off  any  debt  or  obliga- 
tion of  the  bank  In  whose  name  they  were 
drawn,  but  ail  were  used  to  supply  the  margins 
In  the  private  transactions  of  the  president  with 
the  firm  and  corporation  as  aforesaid.  And  all 
the  transactions  mentioned  were  kept  secret 
from  the  bank  by  the  president.  Both  the  firm 
and  corporation  of  commission  merchants 
mentioned  knew  that  the  man  with  whom  they 
were  dealing  and  who  was  thus  losing  money 
with  them  was  president  of  the  bank,  and  had 
access  to  its  funds,  but  made  no  inquiry  as  to 
whether  he  had  means,  independently  of  his 
holdings  in  the  bank,  and  made  no  inquiry  of 
him,  the  officers  of  the  bank,  or  anyone  else 
likely  to  know,  whether  he  was  using  his  own 
means  in  the  speculative  transactions  aforesaid, 
and  no  inquiry  looking  in  that  direction.  The 
circuit  court  of  the  United  States  held  that  the 
avails  of  the  draft  sued  upon  were,  through 
the  means  already  descrll)ed,  taken  purposely 
by  the  president  of  the  bank,  without  authority 
of  Ikw,  but  as  an  act  of  theft  and  embezzlement 
from  the  funds  of  the  bank,  and  that  the  de- 
fendants, in  receiving  the  avails  of  the  drafts, 
were  in  fact  receiving  the  moneys  stolen  by 
him  from  the  bank :  and  further,  that  reason- 
able and  prudent  men,  having  no  selfish  inter- 
ests to  subserve,  would  have  been  led,  by  the 
facts  in  possession  of  the  firm  and  of  the  de- 
fendant, to  suspect  that  the  president  might  be 
unlawfully  using  the  funds  of  the  bank  to  sup- 
ply the  margins  transmitted  to  the  firm  and 
corporation,  respectively,  and  directed  a  judg- 
ment In  favor  of  the  plaintiff  for  the  amount 
of  the  drafts  sued  upon  and  interest.  On  error 
the  circuit  court  of  appeals  affirmed  the  judg- 
ment mainly  upon  the  authority  of  Anderson  v. 
Kl88am,35  Fed.  699,  which  it  pronounced  sound 
in  principle  and  In  accord  with  the  weight  of 
authority.  It  assumed  to  distinguish  the  case 
of  Goshen  Nat.  Bank  v.  State,  141  N.  Y.  379, 
.36  N.  B.  316.  which  was  relied  upon  chiefly 
by  the  plaintiff  in  error,  for  this  reason, — that 
the  drafts  in  that  case  were  drawn  by  the  cash- 
ier, and  were  used  to  pay  his  Individual  debt ; 
but,  as  the  opinion  was  careful  to  state.  It 
was  proved  on  the  trial  that  the  cashier  had 
the  custody  and  possession  of  the  blank  drafts 
for  the  claimant  (the  bank),  and  that  he  had 
the  right  to  sign  drafts  drawn  by  the  claimant 
on  Its  corresponding  banks  for  himself,  upon  the 
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same  terms  that  he  had  to  draw  a  draft  for  a 
stranger,  which  means,  as  the  court  assumed, 
upon  payment  to  the  bank  of  the  amount  of  the 
draft.  The  court  further  said :  No  other 
basis  for  a  distinction  Is  suggested  in  Goshen 
Nat.  Bank  v.  State,  and  that  difference,  it 
Is  to  be  observed,  is  not  in  the  character  or  ex- 
tent of  the  agent's  authority,  but  In  the  nature 
of  the  subject  on  which  it  is  exercised.  It  is 
true,  as  there  said,  that  bank  or  cashier's 
drafts  are  used  so  enormously  at  the  present 
time  In  the  payment  or  settlement  of  debts,  or 
in  other  commercial  transactions,  that  they 
have  almost  acquired  the  characteristics  of 
money.  An  officer  of  a  bank,  however,  has  no- 
right  to  .ippropriate  the  money  of  the  bank  to 
his  Individual  uses,  and,  though  a  creditor,  when 
offered  money  by  his  debtor,  ordinarily  may  ac- 
cept it  without  inquiry,  yet  if,  at  the  time  he 
receives  it,  he  is  told  or  knows  that  it  belongs 
to  another,  for  whom  his  debtor  is  an  agent  or 
trustee,  on  the  plainest  principles  he  acquires 
no  title  as  against  the  true  owner.  The  drafts 
bore  proof  on  their  face  that  they  were  drawn 
upon  the  funds  of  the  bsnk ;  and  that  they  were 
not  drawn  in  the  course  of  the  bank's  business, 
but  in  discharge  of  individual  liabilities  c^  the 
president  of  the  bank  to  themselves,  they,  of 
course,  understood.  They  therefore  knew  that, 
unless  there  had  been  conferred  upon  the  presi- 
dent an  unusual  and  special  authority,  like  that 
given  the  cashier  in  Goshen  Nat.  Bank  v.  State, 
to  sign  and  issue  drafts  of  the  bank  in  his  pri- 
vate transactions,  the  paper  sent  them  was  un- 
authorized, and  that  for  the  proceeds  thereof 
they  would  be  liable  to  the  bank  or  its  repre- 
sentatives. Lamson  v.  Beard,  45  L.  R.  A.  822, 
36  C.  C.  A.  56,  94  Fed.  30. 

Of  course  the  judge  who  delivered  the  opinion 
In  this  case  did  not  have  before  him  the  record 
In  Goshen  Nat.  Bank  v.  State.  If  he  had,  he 
would  have  seen  that  there  was  no  evidence  of 
any  "unusual  and  special  authority"  conferred 
upon  the  cashier  in  that  case,  and  that  the 
president  of  the  bank  in  the  present  case  had 
more  authority,  general  and  special  and  ex- 
tremely unusual,  conferred  upon  him  by  the  ac- 
tion of  ^oth  stockholders  and  directors  of  his 
bank,  as  appears  from  the  statement  of  facts, 
than  the  cashier  of  the  Goshen  National  Bank 
ever  had,  or  even  assumed  to  have,  except  in 
the  instance  In  which  he  issued  the  obligation  of 
the  bank,  appearing  so  to  be  upon  its  face,  ex- 
actly the  same  as  the  drafts  in  the  present  case, 
to  pay  his  own  individual  antecedent  debt. 

(This  case  Is  now  In  the  Supreme  Court  of 

the  United  States.     It  was  argued  before  a  full 

bench  In  that  court  in  November,  1900,  and  in 

May  following  the  court  ordered  a  reargument.) 
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knowledge,  actual  or  imputed,  which 
amounts  to  bad  faith,  when  r^arded  from  a 
commercial  standpoint.  2  Randolph,  Com. 
Paper,  2d  ed.  §  999;  1  Dan.  Neg.  Inst.  4th 
ed.  5  775 ;  1  Edwards,  Bills  &  Notes,  3d  ed. 
§J  517,  520;  1  Parsons,  Notes  &  Bills,  259; 
Story,  Prom.  Notes,  6th  ed.  §  197;  Chitty, 
Bills,  8th  ed.  281. 

As  the  rules  of  law  governing  the  case  are 
now  well  settled,  we  shall  refer  to  but  few 
authorities,  and  those  of  recent  date  in  this 
court.  In  Wilson  v.  Metropolitan  Elev.  R. 
Co.  120  N.  Y.  145,  24  N.  E.  384,  it  was  stot- 
ed,  as  a  general  rule,  "that  one  who  receives 
from  an  officer  of  a  corporation  the  notes  or 
securities  of  such  corporation,  in  payment 
of,  or  as  security  for,  a  personal  debt  of  such 
officer,  does  so  at  his  own  peril.  Prima  facie 
the  act  is  unlawful,  and,  unless  actually  au- 
thorized, the  purchaser  will  be  deemed  to 


have  taken  them  with  notice  of  the  rights  of 
the  corporation."  It  was  also  held  in  that 
case  that  the  purchaser  of  a  promissory  note, 
purporting  to  have  been  issued  by  a  corpora- 
tion, who  made  the  purchase  under  circum- 
stances which  devolved  upon  him  the  duty  of 
inquiry  as  to  its  validity,  assumes  the  risk, 
by  failing  to  inquire,  of  proving  that  the 
facts  he  could  have  discovered,  had  he  made 
inquiry,  would  have  protected  him.  In  Oe- 
rard  v.  McCormiok,  130  N.  Y.  261,  14  L.  R. 
A.  234,  29  N.  E.  115,  an  agent,  who  had 
charge  of  certain  premises  known  as  the 
"Glass  Buildings,"  deposited  the  rents  col- 
lected by  him  to  the  credit  of  a  bank  account 
kept  in  his  name  as  "Agent,  Glass  Build- 
ings." Without  authority  he  gave  a  check 
on  this  account,  si&^ned  by  him  as  "Agent, 
Glass  Buildings,"  in  payment  of  his  own 
debt.     The  check  was  paid,  and,  upon  the 


Tbe  cashier  of  a  national  bank  was  also  coun- 
ty treasurer  of  his  county.  Being  Indebted  to 
the  state  for  ibe  amount  of  tbe  taxes  raised 
In  bis  county  for  state  purposes,  tbe  state  comp- 
troller made  a  demand  upon  blm  for  tbe  amount. 
Tbe  cashier  took  a  blank  draft  addressed  to  tbe 
bank's  correspondent  bank  In  New  York  city, 
filled  it  up  for  tbe  amount,  and,  making  it  pay- 
able to  tbe  order  of  tbe  comptroller  of  tbe  state, 
signed  his  name  to  tbe  draft  as  cashier.  Tbe 
bank  bad  funds  In  tbe  New  York  bank  upon 
which  the  draft  was  drawn.  The  cashier  then, 
in  response  to  tbe  demand,  forwarded  tbe  draft 
by  mail  to  tbe  comptroller  as  payment  for  the 
taxes.  The  comptroller  received  the  draft,  in- 
dorsed it  as  payable  to  tbe  order  of 
Che  state  treasurer,  who  then  indorsed  it  and 
procured  it  to  be  forwarded  to  tbe  bank  upon 
which  it  was  drawn  In  New  York,  and  that  bank 
paid  the  Rame  upon  presentation.  When  the 
cashier  drew  and  signed  tbe  draft  be  paid  no 
money  to  the  bank  therefor,  and  made  no  entry 
upon  Its  books  showing  the  drawing  of  the  draft 
or  bis  use  of  It,  and  he  bad  not  then,  and  never 
had  thereafter,  any  money  to  his  credit  on  de- 
posit with  the  bank.  He  was  largely  insol- 
vent and  a  debtor  to  the  bank  at  the  time  in- 
dependently of  this  transaction,  and  thereafter 
absconded  and  remained  a  defaulter.  The  court 
of  claims  found  that  tbe  comptroller  received 
the  draft  in  good  faith,  and  without  knowledge 
that  it  was  issued  by  the  cashier  wrongfully 
or  without  authority  of  tbe  bank.  It  was  also 
proved  on  the  trial  that  tbe  cashier  had  the 
custody  and  possession  of  the  blank  drafts  for 
the  bank,  and  that  he  had  the  right  to  sign 
drafts  drawn  by  the  bank  on  its  corresponding 
banks,  and  that  he  had  tbe  right  to  draw  a 
draft  on  the  corresponding  bank  of  tbe  bank 
for  himself  upon  the  same  terms  that  be  had 
to  draw  a  draft  for  a  stranger.  The  court 
of  claims  rejected  the  claim  of  the  bank  for  the 
money,  and  on  appeal  tbe  court  of  appeals  af- 
firmed Its  action,  and  In  ^oing  so,  among  other 
things,  said :  "Tbe  state,  through  its  officer, 
receives  it  (tbe  draft)  and  presents  it  to  tbe 
bank  upon  which  it  is  drawn,  and  that  bank 
pays  it,  and  the  state  having  received  tbe  money 
thereby  discharges  the  obligation  of  Murray 
[the  cashier],  and  the  taxes  due  from  Orange 
county  are  thereby  paid.  The  transaction  is 
closed,  and  it  cannot  be  that  tbe  drawer  of  the 
draft  that  has  thus  been  paid  can  open  up  tbe 
whole  matter,  and  claim  to  recover  back  the 
money  which  the  state  received  In  payment  of 
the  taxes  due  It.  If  the  cashier.  Instead  of 
sending  this  draft,  bad  taken  tbe  money  directly 
from  the  bank  and  paid  the  same  to  the  state 
in  satisfaction  for  tbe  amount  due  for  tbe  taz- 
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es,  I  think  no  one  would  contend  that  the  bank 
could  recover  it  back  from  tbe  state  on  tbe 
ground  that  tbe  act  of  the  cashier  in  taking 
the  money  was  a  fraud  upon  it,  or  even  a  fel- 
ony, and  that  tbe  state  bad  parted  with  no 
value  at  tbe  time  of  the  receipt  of  tbe  money. 
I  do  not  see  that  in  this  respect  the  case  is  al- 
tered by  tne  interposition  of  the  draft  instead 
of  the  payment  of  the  money  in  the  first  In- 
sunce.  Tbe  state  receives  In  good  faith  (as  we 
must  assume  on  this  point)  tbe  written  direc- 
tion of  tbe  claimant  to  a  third  party  to  pay  the 
money  to  the  state  upon  demand,  and  tbe  state 
makes  the  demand  accordingly,  and  tbe  money 
Is  paid  and  tbe  debt  extinguished.  Tbe  inter- 
position of  tbe  draft  makes  no  difference  in 
principle  after  it  has  been  paid.  It  is  then  tbe 
same  as  if  tbe  money  had  been  originally  paid 
instead  of  an  order  given  for  its  payment.  Tbe 
order  having  been  complied  with  and  tbe  orig- 
inal debt  thereby  satisfied,  tbe  transaction  Is 
closed,  and  may  not  l>e  reopened  on  this  ground. 
This  general  principle  may  be  gathered  from 
tbe  cases  here  cited.  Justb  v.  National  Bank 
of  the  Commonwealth,  56  N.  Y.  478 ;  Stephens 
V.  Brooklyn  Bd.  of  Edu.  79  N.  Y.  188,  187,  35 
Am.  Rep.  511 :  Southwlck  v.  First  Nat.  Bank. 
84  N.  Y.  420,  436.  437."  Goshen  Nat.  Bank  v. 
State,  141  N.  Y.  370.  .^0  N.  E.  316. 

The  suggestion  comes,  whether  the  legal  eye- 
sight of  the  learned  judge  who  wrote  tbe  fore- 
going was  not  somewhat  impaired  when  he  said  : 
"I  do  not  see  that  in  this  respect  tbe  case  Is 
altered  by  tbe  interposition  of  tbe  draft  Instead 
of  the  payment  of  tbe  money  In  tbe  first  in- 
stance." 

Money  carries  no  "ear-marks"  of  tbe  manner 
In  which  it  was  obtained  by  one  who  pays  it. 
Under  ordinary  circumstances  a  person  who 
takes  money  from  bis  debtor  in  discharge  of  a 
debt  is  not  bound  to  inquire  into  tbe  manner 
in  which  tbe  person  so  paying  tbe  debt  ac- 
quired the  money  with  which  he  pays  it.  How- 
ever that  money  may  have  been  acquired  by 
the  person  making  tbe  payment,  the  person  tak- 
ing that  payment  is  entitled  to  retain 
it  in  discbarge  of  tbe  debt  which  Is 
due  to  him.  Even  If  a  person  receiving  money 
knows  that  such  money  has  been  received  by 
the  person  paying  it  to  him  on  account  of  other 
persons,  that  of  itself  is  not  sufficient  to  pre- 
vent tbe  payment  being  a  good  payment  and 
properly  discharging  tbe  debt  due  to  tne  person 
who  receives  tbe  money.  Per  Lord  Iierscnell, 
Lord  Chancellor,  in  Thomson  v.  Clydesdale 
Bank  [1803]  3  A.  C.  282,  69  L.  T.  N.  S.  166. 

A  check  or  draft  of  a  bank  upon  another 
bank,  its  correspondent,  drawn  by  tbe  cashier 
of  the  former  in  bis  official  capacity,  to  the 
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trial  of  an  acti<Hi  brought  five  y^ars  after- 
wards to  recover  the  amount  thereof,  there 
was  no  evidence  of  bad  faith  on  the  part  of 
the  defendant  who  took  the  check,  except 
that  aiforded  by  the  chedc  itself  and  the  na- 
ture of  the  debt.  The  court  held  that  the 
form  of  the  check  was  sufficient  to  indicate 
to  the  defendant  the  existence  of  an  agency, 
and  to  put  him  on  inquiry  as  to  the  agent's 
authority  to  so  use  the  money.  In  deciding 
the  case,  the  court  said:  "We  think  that 
the  form  of  the  signature  to  the  check  was 
sufficient  to  put  the  payee  on  inquiry  as  to 
the  right  of  the  agent  to  pay  his  personal 
debt  out  of  the  fund.  The  buildings  and  the 
bank  were  both  well  known,  were  in  the  same 
city,  and  very  near  to  the  place  where  the 
check  was  received  by  the  defendant,  and, 
had  an  inquiry  been  made  at  the  bank  or  at 
the  buildings,  it  would  have  been  ascertained 


that  the  account  waa  held  by  William  Bos- 
well,  not  tLB  owner,  but  as  agent  for  these 
plaintiffs.  In  case  a  person  having  notice 
that  money  or  property  is  held  by  another  in 
a  fiduciary  capacity  receives  it  without  in- 
quiry from  the  agent,  in  satisfaction  of  hi» 
personal  debt,  the  sum  or  property  so  re 
ceived  may  be  recovered  by  the  true  owner, 
unless  the  agent  was  authorized  to  so  dispose 
of  it."  In  Cheever  v.  Pittsburgh,  8.  d  L.  E. 
R.  Co.  150  N.  Y.  59,  67,  34  L.  R.  A.  69,  73,  44 
N.  E.  701,  the  paper  was  regular  on  iU 
face,  and  this  fact  protected  Uie  plaintiff; 
but  the  court,  referring  to  "a  case  where  an 
officer  of  a  corporation  makes  the  corporate 
obligation  payable  to  himself,  and  then  at- 
tempts to  deal  with  it  for  his  own  benefit," 
said:  "When  paper  of  that  character  is 
presented  by  the  officer  or  agent  of  the  cor- 
poration, it  bears  upon  its  face  sufficient  no- 


order  of  a  person  to  whom  be  is  individually 
indebted  for  the  payment  of  such  indebtednesn. 
Is  in  legal  effect  made  payable  to  the  cashier's 
own  order,  and  the  person  who  thus  talces  it 
does  80  under  an  obligation  to  ascertain  at  his 
peril  that  tliA  cashier  has  authority,  ontside  of 
his  ordinory  official  authority,  to  malce  the 
ohecic  or  draft.  Anderson  v.  Eissam,  85  Fed. 
699.  Approved  in  Lamson  v.  Beard,  45  L.  R.  A. 
822.  36  C.  C.  A.  56,  04  Fed.  30. 

Two  of  the  members  of  a  banlcing  firm  had 
been  members  of  a  previous  firm,  to  which  the 
former  were  successors.  The  old  firm  was  in- 
debted to  the  defendants,  who  were  a  large 
banking  house.  One  of  the  persons,  who  had 
been  a  member  of  the  old  firm  and  was  the 
senior  partner  and  general  managing  and  finan- 
cial agent  of  the  new  firm  by  the  consent  of  ail 
the  members  thereof,  drew  the  checlc  of  the 
new  firm,  and  delivered  the  same  to  the  defend- 
ants in  payment  of  the  debt  mentioned  of  the 
old  firm.  The  new  firm  afterwards  failed  and 
went  into  the  bands  of  a  receiver,  who  brought 
an  action  against  the  defendants  to  recover 
the  amount  of  the  checlc.  upon  the  trial  of 
which  the  complaint  was  dismissed  with  costs. 
On  appeal  the  court  claimed  to  be  governed 
by,  and  to  follow,  the  case  of  the  Goshen  Nat. 
Banlc  V.  State,  141  N.  Y.  379,  86  N.  B.  316, 
and  aillrmed  the  Judgment.  Dike  v.  Drexel,  11 
App.  Div.  77,  42  N.  Y.  Supp.  979,  Aflirmed  in 
156  N.  Y.  637,  49  N.  10.  1096. 

b.  Where  ttatne  doee  not  show  agency  or  repre- 
aentative  character. 

The  defendant  bank  had  a  branch  bank  at 
Brownsville.  The  plaintiflTs  shipped  to  Browns- 
ville 9:11,000,  consigning  it  to  their  agent  to  be 
by  him  deposited  in  the  aforesaid  branch  of 
the  defendant  bank  to  the  credit  of  the  plain- 
tiffs. The  money  was  duly  received  by  the 
agent,  and  deposited  by  him  as  the  plaintiflTs 
money  and  with  the  express  understanding 
that  it  was  to  be  held  subject  to  their  order 
and  instructions.  The  agent  never  represented 
or  pretended  that  it  was  his  money.  The  offi- 
cers of  the  bank  advised  him  to  deposit  it  in 
his  own  name  for  the  sake  of  convenience  in 
drawing  it  out.  He  afterwards  checked  it  out 
on  his  private  account.  In  an  action  by  the 
owners  of  the  money  against  the  bank,  a  ver- 
dict and  Judgment  were  rendered  against  the 
defendants,  a  motion  for  a  new  trial  overruled, 
and  on  appeal  to  the  supreme  court  the  Judg- 
ment of  the  court  below  was  affirmed.  Com- 
mercial &  A.  Bank  v.  Jones,  18  Tex.  811. 

The  president  of  a  malting  and  elevator  com- 
pany was  personally  indebted  to  a  partnership 
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1200.  On  being  presented  with  the  bill  by  one 
of  the  partners  he  gave  the  company's  check 
signed  by  himself  as  president,  payable  to  the 
order  of  the  partner  who  presented  the  bill. 
The  latter  thereafter  Indorsed  the  same  to  the 
plaintiff,  who  was  his  attorney  in  a  difficulty 
between  the  partners,  and  who  had  examined 
the  accounts  and  condition  of  the  firm,  and 
knew  that  the  president  of  the  company  per- 
sonally, and  not  the  company,  was  the  debtor 
of  the  firm.  As  matter  of  fact  the  company 
was  not  indebted  to  the  firm.  Payment  of  the 
check  was  stopped,  and,  npon  an  action  against 
the  company  upon  the  check,  the  plalntiflr  re- 
covered in  the  circuit  court,  which,  upon  ap- 
peal to  the  appellate  court,  was  reversed. 
George  A.  Weiss  Malting  ft  Elevator  Co.  v. 
Stern,  87  111.  App.  586. 

W.,  who  could  neither  read  nor  write,  gave 
money  at  various  times  to  his  brother  V.  to  be 
deposited  for  him  in  a  bank.  V.  deposited  tbe 
money  in  defendant  bank,  and  received  a  pass 
book.  The  account  on  the  inside  of  the  book 
was  opened  thus:  "The  People's  Bank,  Mc- 
Keesport,  Pa.,  in  account  with  W.  by  V.,  Dr." 
More  than  once  V.  exhibited  the  book  to  W. 
and  said  it  was  all  right.  V.  retained  the  book 
and  at  various  times  drew  checks  upon  the  de- 
posit, and  lost  the  money  in  gambling.  Some 
of  the  checks  were  signed  W.  by  V.  In  making 
the  deposit  V.  said  he  was  to  have  entire  charge 
of  it.  In  an  action  by  W.  against  the  bank 
to  recover  the  amount  deposited,  the  supreme 
court  held,  affirming  a  Judgment  in  favor  of 
the  plaintiff,  that  as  the  bank  knew  that  the 
money  belonged  to  W.  the  fact  that  It  was  de- 
posited by  V.  in  W.'s  name,  and  so  entered  on 
the  books  of  the  bank  and  in  the  pass  book, 
warranted  no  Implication  of  authority  in  V.  to 
check  it  out.  Three  Judges  dissented  on  the 
ground  that,  under  the  agreement  by  which 
the  deposit  was  accepted  by  the  bank,  V.  was 
to  have  entire  charge  of  the  account,  to  make 
deposits  and  withdraw  them.  Kerr  v.  People's 
Bank,  158  Pa.  305,  27  Atl.  963. 

A  trustee  had  a  private  account  at  a  branch 
of  the  defendant  bank.  Certain  solicitors  of 
the  trustee  received  a  sum  of  money  in  his  be- 
half as  sole  trustee  of  the  will  creating  the 
trust,  and,  in  accordance  with  a  direction  given 
them  by  him,  paid  the  sum  into  a  branch  of 
another  bank  with  Instructions  to  that  bank  to 
credit  the  trustee's  trnst  account  at  the  branch 
bank  of  the  defendant  before  mentioned  with 
the  amount.  The  defendant  placed  It  to  the 
credit  of  the  only  account  they  had  with  the 
trustee,  which  was  his  private  account,  and 
advised  him  on  one  of  their  printed  forms  that 
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tioe  of  the  incapacity  of  the  officer  or  agent 
to  issue  it^" — citing  the  Wilson  Case,  120  N. 
Y.  146,  24  N.  E.  384,  and  the  Qerard  Case, 
130  N.  Y.  261,  14  L.  R.  A.  234,  29  N.  E.  115, 
and  also  Ucmovcr  Nat.  Bank  v.  American 
Dock  d  T,  Co.  14S  N.  Y.  612,  43  N.  E.  72; 
BuAfik  of  New  York  Nat.  Bkg.  Asso.  v.  Ameri- 
can Dock  d  T.  Co.  143  N.  Y.  659,  38  N.  E. 
713.  In  the  case  at  bar  the  appearances 
were  not  deceptive,  but  suggested  the  true 
state  of  affairs,  which  worked  a  fraud  on  the 
plaintiff.  See  also  First  Nat.  Bank  v.  Na- 
tional Broadway  Bank,  166  N.  Y.  469,  42  L. 
R.  A.  139,  61  N.  E.  398;  Smith  v.  Weston, 
159  N.  Y.  194,  199,  64  N.  E.  38;  Angle  v. 
Northwestern  Mut.  L.  Ins.  Co.  92  U.  S.  330, 
342,  23  L.  ed.  656,  560.  The  case  of  Dike  v. 
Dre(Pel,  11  App.  Div.  77.  42  N.  Y.  Supp.  979, 
Atfirmed  without  opinion  in  166  N.  Y.  637, 
49  N.  E.  1096,  which  is  relied  upon  by  the 


defendant,  does  not  conflict  with  the  views 
herein  expressed.  According  to  the  facts 
found  in  that  case,  a  new  firm  had  succeed- 
ed an  old  firm,  composed  in  part  of  the  same 
members,  and  with  a  similar,  but  not  iden- 
tical, firm  name.  The  business  of  the  new 
firm  **was  apparently  the  same  as  and  a  con- 
tinuation of  that"  of  the  old,  "and  such  ap- 
pearance was  a  natural  result  of  the  conduct 
and  acquiescence  of  the  othei'  members  of 
the  new  firm,  from  the  formation  and  dur- 
ing the  entire  continuance  thereof."  "  *In  fact 
the  business  and  assets  of  .  .  .  [the  old 
firm]  were  so  mingled  with  those  of  .  .  . 
[the  new  firm]  as  to  establish  a  practical 
identity  between  the  two  firms.'  "  The  new 
firm  gave  certified  checks  to  be  applied  upon 
an  indebtedness  of  the  old,  which  the  former 
had  not  assumed.  Said  checks  were  received 
"in  absolute  good  faith,"  and  collateral  se- 


they  had  done  ao.  The  trustee  never  gave  any 
Instructions  as  to  removing  this  money  from 
his  private  account  and  placing  it  to  the  credit 
of  a  separate  trust  account;  and  at  this  time 
his  private  account  was  overdrawn  in  a  sum 
greater  than  the  amount  thus  deposited.  The 
trustee  continued  to  draw  upon  his  account  in 
the  usTial  way,  until  it  again  became  largely 
overdrawn.  The  trustee  was  afterwards  ad- 
judicated a  bankrupt.  In  an  action  by  the 
cestui  que  trust  against  the  bankers  to  recover 
the  amount  of  the  deposit  it  was  held  that  the 
bankers  were  not  liable  to  make  good  to  the 
plaintiffs  the  trust  money  that  had  been  lost 
under  the  above  circumstances.  Coleman  v. 
Bucks  ft  O.  Union  Bank  [1897]  2  Ch.  243,  66 
L.  J.  Ch.  N.  8.  664,  76  L.  T.  N.  S.  684,  46 
Week.  Rep.  616. 

Testator  had  been  engaged  in  business  with 
his  son-in-law.  Appellants  acted  as  their  bank- 
ers, but  the  account  was  kept  in  the  name  of 
the  testator  alone.  At  his  death  it  was  doubt- 
ful whether  he  was  or  was  not  insolvent.  By 
his  will  he  gave  and  bequeathed  to  his  wife  all 
his  right,  title,  and  interest  in  and  to  his  prem- 
ises, In  which  he  carried  on  business  with  his 
son-in-law,  and  also  of  other  property  to  be 
divided  among  his  children  and  grandchildren 
at  the  death  of  his  wife,  or  sooner  if  she  think 
fit,  and  appointed  her  executrix  of  his  will. 
The  wife  and  executrix  continued  the  business 
with  the  son-in-law.  Testator  had  deposited  In 
his  lifetime  with  the  appellant  bankers  life 
policies  to  The  amount  of  $4,000  to  secure  them 
the  balance  in  the  bank  account  of  the  firm. 
The  wife  as  executrix  receipted  for  the  sum 
of  £360  86ii.  Sd.  as  the  amount  due  on  the  poli- 
cies, and  the  appellants  received  the  money,  re- 
tained the  amount  due  them  from  the  old  firm 
and  which  left  due  the  wife  £853  17«.  5d.  The 
wife,  as  executrix,  signed  a  cheque  to  the  bank- 
ers for  that  amount  payable  to  the  new  firm 
consisting  of  herself  and  the  son-in-law.  One 
of  the  children  filed  a  cross  petition  against 
the  appellant  bankers  and  also  the  wife,  claim- 
ing all  that  was  received  on  the  policies  of  in- 
surance above  the  amount  which  the  old  firm 
was  Indebted  to  the  appellant.  The  Lord  Chan- 
cellor of  Ireland  made  an  order  in  accordance 
with  the  prayer  of  the  petition  that  the  amount 
of  the  cheque — £868  17«.  5d.  be  paid  by  the 
appellants.  Upon  an  appeal  to  the  House  of 
Lords  it  was  held  that  the  foregoing  circum- 
stances were  not,  in  themselves,  sufficient  to 
show  that  a  breach  of  trust  had  been  com- 
mitted, and  that  the  bankers  knew  of  the  in- 
tention to  commit  it,  so  as  to  render  them  lia- 
ble to  replace  the  money  for  the  reason  that 
the  bankers  in  this  case  were  not  privy  to  any 
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intention  of  misapplication  of  these  funds,  and 
that  In  order  to  hold  them  liable  it  would  have 
to  be  assumed  that  they  must  have  known  that 
she  intended,  by  making  this  check  payable 
in  the  way  in  which  it  was  made  payable,  to 
use  the  estate  of  her  husband  in  her  partner- 
ship business,  which  would  not  be  assumed. 
That  without  such  knowledge  they  were  not  at 
liberty  to  say  that  they  would  refuse  to  honor 
the  cheque,  but  were  bound  to  honor  it  either 
by  payment  in  money  or  by  carrying  it  to  the 
account  of  those  who  were  the  holders  of  it. 
Gray  v.  Johnston,  L.  R.  8  H.  L.  1,  16  Week. 
Rep.  842. 

III.  Depositary  applying  tru9t,  etc.,  funds  to 
its  own  oloiim  against  agent,  etc. 

When  against  a  bank  account,  designated  as 
one  kept  by  the  depositor,  in  a  fiduciary  char- 
acter, the  bank  seeks  to  assert  its  lien  as  a 
banker  for  a  personal  obligation  of  the  deposit- 
or, known  to  have  been  contracted  for  his 
private  benefit,  it  must  be  held  as  having  no- 
tice that  the  fund  represented  by  the  account 
is  not  the  individual  property  of  the  depositor, 
if  it  is  shown  to  consist,  in  whole  or  in  part, 
of  funds  held  by  him  In  a  trust  relation.  Cen- 
tral Nat.  Bank  v.  Connecticut  Mut.  L.  Ins.  Co. 
104  U.  S.  54,  26  L.  ed.  693. 

A  bank  cannot,  without  incurring  liability 
to  the  true  owner,  knowingly  appropriate  to  the 
satisfaction  of  a  debt  due  to  it  by  another  trust 
funds  deposited  with  It  by  him  after  the  crea- 
tion of  such  debt.  American  Trust  ft  Bkg.  Co. 
V.  Boone,  102  Ga.  202,  40  L.  R.  A.  250,  20  S. 
E.  182. 

The  husband  of  the  plaintiCF  was  insolvent, 
and  a  corporation  which  was  the  debtor  of  the 
defendant  bank  was  also  insolvent  at  the  date 
of  the  delivery  of  the  check  mentioned.  Plaln- 
tilt's  husband,  without  plaintiff's  knowledge  or 
consent,  loaned  the  corporation  a  check  drawn 
by  a  certain  firm  on  a  bank  other  than  the  de- 
fendant for  $5,000,  payable  to  the  plaintiff  or 
bearer.  The  corporation  being  Indebted  to  de- 
fendant bank  In  a  sum  larger  than  the  check, 
passed  it  without  Indorsement  to  the  latter, 
and  it  was  collected,  by  it  from  the  bank  on 
which  It  was  drawn,  and  the  collection  placed 
to  the  credit  of  the  corporation  with  the  de- 
fendant. In  affirming  a  judgment  in  favor  of 
the  plaintiff  the  supreme  court  of  Alabama  de- 
cided that,  merely  entering  a  credit  on  an  ac- 
count past  due,  without  surrendering  anything 
valuable,  would  not,  under  any  circumstances, 
ronstltute  the  parties  doing  so  bona  fide  pur- 
chasers, so  as  to  defeat  an  action  by  the  true 
owner.     Loeb  v.  Peters,  63  Ala.  240,  85  Am. 
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curities  were  surrendered  in  consequence 
thereof.  Under  these  peculiar  circumstan- 
ces, it  vvas  decided  that  the  receiver  of  the 
new  firm^  which  had  become  insolvent,  oould 
not  recover  the  money  back.  Owing  to  the 
intimate  connection,  if  not  substantial  iden- 
tity, of  the  two  firms,  the  supreme  court  held 
that  there  was  nothing  suspicious  or  unaual 
in  paying  a  debt  of  the  old  firm  .with  a  check 
6f  the  new  concern,  nor  any  notice  that  in  so 
doing  the  funds  of  the  new  partnership  were 
being  improperly  used.  It  was  natural  to 
assume,  under  the  circumstances,  that  the 
new  firm  had  bought  out  the  old,  and,  being 
indebted  to  it  for  the  purchase  price,  had 
paid  a  part  of  the  debt  in  this  way  through 
the  direction  of  a  member  common  to  both, 
"to  whom,"  as  the  trial  judge  found,  "the 
other  three  partners  confided  the  unrestrict- 
ed, absolute,  and  entire  control  and  manage- 
ment of  the  business,  allowing  him  to  con- 
duct it  as  though  it  were  his  own,  and  in  its 
behalf  to  incur  liabilities  and  dispose  of  as- 


sets absolutely  according  to  his  own.  judg- 
ment." Thus  it  is  obvious  that  the  manag- 
ing copartner  had  implied  authority  from  his 
associates  to  use  the  checks  as  he  did,  and 
that  the  question  of  notice  was  not  neces- 
sarily involved  in  the  decision.  In  the  case 
now  before  us  the  question  of  notice  is  su- 
preme. The  checks,  when  read  in  the  light 
of  the  facts  known  to  the  defendant,  were  no- 
tice to  him  that  he  was  apparently  accepting 
money  from  one  to  whom  it  did  not  belong, 
and  this  cast  upon  him  the  duty  of  inquiring 
into  the  matter  so  as  to  see  whether  the 
facts  were  in  accord  with  the  appearances; 
for,  if  they  were,  he  knew  that  he  could  not 
honestly  take  the  checks. 

The  judgment  appealed  from  should  be  af- 
firmed, with  costs. 

Parker,  Ch.  J.,  and  O'Brien,  Bartlett. 
Landoa,  Cnllea,  and  Werner,  JJ.,  con- 


Rep.  17;  Phosnlx  Ins.  Co.  v.  Ctaarch»  81  N.  Y. 
218,  87  Am.  Rep.  404;  Potts  v.  Mayer.  74  N. 
V.  594. 

That  the  fact  that  the  husband  was  Insol- 
vent and  the  corporation  also ;  that  the  latter 
owed  the  defendant  more  than  double  the 
amount  of  the  check :  that  the  check  was  pay- 
able to  the  plaintiff  and  came  to  the  defendant, 
unindorsed  by  her;  were  suspicious  circum- 
stances, quite  enough  so,  to  have  aroused  the 
diligence  of  the  defendant  to  ascertain  the 
rights  of  the  plaintiff  in  the  check.  And  It 
was  not  warranted  in  reposing  unquestioned 
confidence  In  the  capacity  of  the  nustMind  of 
the  plaintiff  to  use  the  check  as  his  own.  That 
having  such  information  as  would  put  a  pru- 
dent person  on  Inquiry,  and  having  failed  to 
pursue  it,  which,  if  pursued,  would  have  led 
to  a  knowledge  of  plaintiff's  superior  rights, 
lack  of  good  faith  is  to  be  imputed  to  the  de- 
fendant, and  it  cannot,  therefore,  avail  Itself, 
in  this  transaction,  of  the  plea  of  a  bona  fide 
purchaser  for  value.  First  Nat.  Bank  v.  Nel- 
son, 105  Ala.  180,  16  So.  707. 

A  person  who  was  indebted  to  another  In 
the  sum  of  $100  mortgaged  property  lo  the 
plaintiff,  and  afterwards,  by  his  direction,  sold 
a  portion  ot  it,  with  the  intention  of  applying 
it  on  the  mortgage  debt,  and  received  checks  on 
a  banlc  for  the  property,  payable  to  his  order. 
On  presenting  the  checlcs  for  payment,  an  offi- 
cer of  the  banlc  claimed  payment  of  the  $100 
owing  by  him  to  the  person  first  mentioned. 
The  mortgagor  who  presented  the  checks  in- 
formed the  bank  of  the  facts,  stating  that  the 
money  was  not  his,  but  afterward  tacitly 
agreeing  thereto,  the  bank  paid  him  the  bal- 
ance on  the  checks.  It.  was  held  that  plain- 
tiff could  recover  the  $100  from  the  bank  In 
an  action  for  money  had  and  received  to  his 
use.  State  Nat.  Bank  v.  Payne,  66  111.  App. 
147. 

A  corporation  which  was  engaged  in  busi- 
ness as  a  live-stock  commission  agent  and  fac- 
tor, did  all  of  its  business  with  the  appel- 
lant, and  at  the  close  of  the  business  on  the 
1st  of  August  was  Indebted  to  the  appellant, 
upon  overdrafts  and  its  checks  paid  by  the 
appellant,  in  the  sum  of  about  $9,000  and  upon 
its  two  promissory  notes,  in  the  further  sum  of 
more  than  $8,000.  On  that  day  the  appellees 
brought  by  railroad  to  the  place  of  business  of 
the  corporation  aforesaid,  and  gave  them  for 
sale  upon  commission,  a  large  shipment  of  cat- 
tle. The  corporation  made  sale  of  the  cattle 
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on  the  same  day,  and,  near  the  close  of  busi- 
ness of  that  day,  deposited  the  proceeds  of 
such  sale,  with  some  other  moneys,  in  the  ap- 
pellant bank,  the  entire  amount  of  the  deposit 
being  $17,666.30.  On  receipt  of  such  deposit 
by  the  appellant,  it  assumed  to  apply  the  same 
as  the  moneys  of  the  corporation  in  payment 
and  satisfaction  of  ail  such  Indebtedness  of 
the  corporation  to  the  bank,  including  the  two 
notes  of  the  company  not  matured,  and  on  the 
following  morning,  upon  the  presentation  of 
the  check  of  the  company  upon  the  bank  to  be 
paid  to  the  appellees  as  the  net  amount  belong- 
ing to  them  of  the  proceeds  of  the  sale  of  their 
cattle,  the  bank  refused  to  pay  the  same,  and 
claimed  to  hold  all  of  said  money  under  said 
application  by  it  of  the  same  in  satisfaction 
of  said  indebtedness  of  the  corporation  to  the 
bank.  Whereupon  this  suit  was  begun  by  the 
appellees,  and  upon  trial  thereof  the  conrt  made 
a  decree  in  their  favor,  which  was  appealed 
from.  The  decree  was  affirmed  by  the  circuit 
court  of  appeals,  the  court  holding  that  the 
right  of  the  appellees  to  recover  of  the  appel- 
lant the  moneys  claimed  by  appellees  depended 
upon  the  litigated  questions  of  fact,  whether 
the  appellees  were  In  equity  the  owners  of  the 
money  claimed  by  them  at  the  time  the  same 
was  deposited  by  the  corporation  in  said  bank, 
and  whether  the  officers  of  said  bank,  when  It 
received  such  deposit,  knew,  or  had  reason  to 
believe,  that  the  deposit  consisted  of  or  con- 
tained moneys  not  belonging  to  said  corpora- 
tion, but  to  the  appellees,  or  to  others  for  whom 
the  company  was  but  the  agent  or  factor :  that 
the  court  below  had  found  these  facts  in  favor 
of  the  appellees,  and  that  from  a  careful  con- 
sideration of  the  evidence  the  circuit  court  of 
appeals  was  satisfied  with  the  correctness  of 
such  finding.  Union  Stock  Yards  Nat.  Bank  v. 
Moore.  25  C.  C.  A.  150,  49  U.  8.  App.  153.  T9 
Fed.  705. 

A  bond  had  been  issued  to  a  decedent,  in 
whose  lifetime  this  action  was  commenced,  by 
a  city,  payable  in  three  years  at  the  defendant's 
banking  house,  and  was  there  lodged.  At  the 
time  of  its  issue,  or  Just  before  that,  decedent 
commenced  doing  business  at  the  bank,  and  the 
evidence  tended  to  show  that  the  cashier  of  the 
bank  obtained  the  bond  of  the  city  for  the 
decedent  and  acted  for  him  thereafter  in  other 
transactions,  and  made  several  loans  to  parties 
for  him.  and  received  payments  upon  certain 
of  his  demands.  About  a  year  thereafter  the 
cashier   ceased   being  an   officer   of   the  bank. 
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After  the  bond  was  past  due  and  still  owned  by 
decedent,  the  city  arranged  with  the  ex-cash- 
ier to  pay  It  and  take  It  up.  Decedent  had  no 
knowledge  of  the  transaction.  The  ex-cashler 
sent  an  order  to  the  bank  for  the  bond,  and  it 
was  handed  out  accordingly.  There  was  then 
due  of  principal  and  interest  the  sum  of  $1,016 
and  the  city  gave  blni  In  payment  a  check  for 
;$  1,000  and  $15  in  money  and  he  surrendered 
the  bond.  On  the  same  day,  he  deposited  the 
$15  and  the  check  for  $1,000  with  the  defend- 
ant bank,  and  requested  that  it  might  be 
credited  to  his  account,  and  it  was  done.  The 
check  was  immediately  collected.  He  afterwards 
checked  out  $229.29,  and  shortly  thereafter 
died.  The  evidence  tended  to  show  that  he 
was  Indebted  to  the  bank  in  a  sum  greater  than 
the  amount  left  of  the  sum  paid  on  the  bond, 
and  was  insolvent.  The  bank,  assuming  the 
right  to  apply  what  remained  in  its  possession 
of  the  proceeds  of  the  bond  on  his  debt,  pro- 
ceeded to  effect  that  result  by  entries  In  its 
books.  In  deciding  that  where  an  agent  or 
trustee  has  deposited  money  belonging  to  his 
principal  or  beneficiary  In  a  bank  to  which  be 
is  himself  indebted,  and  the  bank,  without  his 
authority  and  in  ignorance  of  the  true  owner- 
ship of  the  fund,  has  applied  it  to  the  debt, 
the  owner  is  not  debarred  from  recovering  It 
from  the  bank  if  it  can  be  identified,  the  court 
«ald :  "If  decedent  owned  the  proceeds  of  the 
bond  on  the  24th  of  March  when  Raynale  (the 
«z-ca8hier)  made  the  deposit,  the  mere  fact, 
if  It  is  a  fact,  that  the  bank  officers  were  ignor- 
ant of  such  ownership,  or  the  mere  fact  of 
their  former  transfer  on  the  bank  books  of  such 
proceeds  to  satisfy  the  debt  due  the  bank  from 
Raynale,'  If  there  was  such  a  debt,  or  both 
facts  together,  could  not  extinguish  Burtnett's 
(decedent's)  right,  or  bar  recovery  as  -to  the 
fund  left  In  the  bank  If  capable  of  being  traced. 
Mad  Jt  been  satisfactorily  shown  that  Raynale 
actually  participated  In  and  assented  to  the  ap- 
propriation attempted  by  the  bank,  the  latter 
teing  ignorant  and  without  any  reasonable  no- 
tice of  decedent's  rights,  there  might  be  room 
for  other  considerations.  But  we  are  not 
aware  of  any  principle  which  will  enable  a  de- 
positary who  has  received  from  a  truskt,-e  or 
agent  a  fund  belonging  in  fact  to  the  princi- 
pal or  beneficiary,  to  appropriate  It  by  his  sole 
act  to  his  own  debt  ^held  against  the  trustee 
or  agent,  and  thereupon  to  insist  that  his  want 
of  knowledge  of  the  true  ownership  is  sufficient 
to  guard  such  Inequitable  appropriation,  and 
bar  the  real  owner  from  pursuing  the  fund." 
Burtnett  v.  First  Nat.  Bank,  88  Mich.  630. 

PlalntlflP  sued  the  defendant,  a  national  bank, 
for  the  proceeds  of  three  cars  of  calves,  the 
property  of  the  plaintiff,  shipped  to  commission 
merchants  in  Chicago,  in  the  name  of  M.  C. 
Hancock,  and  by  them  remitted  to  the  defend- 
ant bank.  Hancock  had  an  open  account  with 
the  bank,  upon  which  there  was  due  it  $857.82. 
The  amount  aforesaid  was  applied  to  this  ac- 
count, and  Hancock  was  allowed  to  check  out 
Che  balance.  In  the  trial  court  the  plaintiff 
requested  a  charge  to  the  effect  that  he  was 
entitled  to  Judgment  against  the  bank  for  the 
$857,82  applied  to  Hancock's  indebtedness, 
irrespective  of  the  question  of  notice  on  the 
part  of  the  bank  that  the  money  so  applied  be- 
longed to  the  plaintiff.  On  appeal  the  supreme 
court  held  that  such  a  charge  should  have  been 
given,  because  there  was  neither  allegation  nor 
evidence  that  the  bank  lost  its  debt  apon  Han- 
cock by  reason  of  this  transaction,  before  it 
was  advised  that  he  was  not  entitled  to  this 
credit;  that  as  to  whether  or  not  it  should  be 
protected  in  the  amount  it  allowed  Hancock  to 
check  out  after  Its  receipt  would  depend  upon 
the  question  of  notice.  If  It  had  notice  of  the 
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real  ownership  of  these  funds,  and  that  Han- 
cock was  not  authorized  to  use  them,  at  the 
time  It  honored  his  checks,  it  should  be  re- 
quired to  pay  plaintiff,  notwithstanding  such 
payments  If,  however,  it  did  not  have  notice 
of  these  facts,  the  money  having  been  remitted 
to  it  in  the  name  of  Hancock,  the  plaintiff 
should  bear  the  loss.  Davis  v.  Panhandle  Nat. 
Bank    (Tex.  Civ.  App.)   29  S.  W.  926. 

A  bank  cannot  use  a  deposit  to  pay  the  In- 
dividual debt  of  the  depositor,  when  it  has 
knowledge  that  the  deposit  is  held  by  the  de- 
positor in  a  fiduciary  capacity,  and  does  not 
belong  to  him  individually.  Johnson  ▼.  Payne 
&  W.  Bank,  56  Mo.  App.  257;  Clark  y.  First 
Nat.  Bank,  57  Mo.  App.  277. 

Knowledge  acquired  by  the  president  of  a 
bank  in  the  course  of  Its  business,  that  money 
deposited  with  it  by  a  depositor  in  his  Individ- 
ual account  belonged  to  an  estate  of  which 
he  was  the  assignee  for  the  benefit  of  creditors, 
effects  the  bank  with  notice.  Such  moneys 
cannot  be  appropriated  by  a  bank  to  the  pay- 
ment of  notes  held  by  it,  made  or  indorsed  by 
the  depositor,  where  the  president  has  such 
knowledge,  though  no  actual  notice  of  the  trust 
has  been  given  to  It.  Moneys  so  appropriated 
may  be  recovered  back  by  the  assignee.  First 
Nat.  Bank  ▼.  Pelsert,  2  Pennyp.  277. 

A  county  treasurer  used  to  pay  the  county 
moneys  Into  the  B.  bank,  and  kept  his  private 
account  at  the  N.  &  P.  bank,  and  carried  over 
the  police  rates  to  this  account  by  checks  drawn 
on  the  B.  bank.  He  afterwards*  opened  a  sepa- 
rate account  with  the  N.  &  P.  bank  headed 
"Police  Account."  Some  of  the  items  to  his 
credit  in  this  account  could  be  traced  as  hay- 
ing come  from  county  funds,  but  most  of  them 
could  not.  The  checks  which  he  drew  upon  It 
were  all  headed  "Police  Account,"  and  ap- 
peared to  have  been  drawn  only  for  county 
purposes.  For  the  purposes  of  Interest  the  N. 
&  P.  bank  treated  the  accounts  as  one  ac- 
count, and  the  interest  on  the  balance  in  his 
favor  was  carried  to  the  credit  of  his  private 
account.  At  the  time  when  the  police  account 
was  opened,  the  manager  of  the  bank  knew 
that  he  was  county  treasurer,  and  understood 
that  he  had  been  In  the  habit  of  paying  county 
moneys  into  the  bank.  The  county  treasurer 
afterward  absconded,  his  private  account  being 
overdrawn,  and  the  police  account  being  in 
credit.  It  was  held  (affirming  the  decision  of 
the  chief  judge  in  bankruptcy,  who  had  re- 
versed the  decision  of  the  county  court  Judge) 
that  the  bank  was  not  entitled  to  set  off  the 
one  account  against  the  other,  but  that  the 
county  magistrates  were  entitled  to  recover  the 
balance  standing  to  the  credit  of  the  county 
treasurer  on  the  police  account.  Bm  parte  King- 
ston, L.  R.  6  Ch.  632,  40  L.  J.  Bankr.  N.  S.  91, 
25  L.  T.  N.  8.  260,  19  Week.  Rep.  010. 

Trustees  opened  a  trust  account  with,  the  de- 
fendants, who  were  bankers,  and  the  sum  of 
£770  28.  3d.  was  carried  over  in  the  bankers' 
books  to  the  credit  of  the  plaintiffs  as  execu- 
tors of  their  testator.  The  trusts  were  to  a 
married  woman  for  life  with  remainder  to  her 
husband'  for  life  with  remainder  to  their  chil- 
dren. The  husband  carried  on  business  as  a 
grocer  in  partnership  with  another,  and  there- 
after the  defendant  bankers  being  the  holdei-s 
of  an  acceptance  of  that  firm  for  £750  which 
the  firm  were  unable  to  meet,  the  husband 
beneficiary,  as  before  mentioned,  to  the  extent 
of  a  life  estate,  at  the  termination  of  the  life 
estate  of  his  wife,  at  the  suggestion  of  the  de- 
fendants, but  without  any  authority  from  the 
plaintiffs,  drew  a  check  for  £750  against  the 
trust  account;  the  bankers  thereupon  debited 
the  account  with  £750,  and  thereby  the  bill  be- 
came  paid.     The   husband    beneficiary   became 
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bankrupt,  and  plaintiffs  then  first  discovered 
the  misapplication  of  the  £750,  and  thereupon 
filed  a  bin  In  this  case  against  the  bankers 
alone  claiming  payment  of  the  whole  £770  2s. 
Sd.  and  Interest.  It  was  held  that  the  plain- 
tiff might  recover.  Brldgman  v.  GUI,  24  Beav. 
302. 

An  auctioneer  received  moneys  from  a  sale 
of  live  stock  and  paid  them  Into  his  private  ac- 
count at  the  defendants'  bank.  His  account 
was  overdrawn  to  an  amount  not  exceeding 
£2,500.  but,  under  an  arrangement  which  was 
then  subsisting,  he  was  permitted  to  overdraw 
up  to  £2,500,  and  he  had  no  suspicion  at  the 
time  when  he  paid  In  such  moneys  of  any  in- 
tention on  the  part  of  the  bank  to  close  his  ac- 
count. The  bank  shortly  afterwards  closed 
the  account  and  applied  the  proceeds  of  the 
sale  In  reduction  of  the  overdraft.  The  bank 
had  notice  that  the  moneys  so  paid  In  were 
substantially  the  produce  of  the  sale  of  stock. 
An  action  was  brought  by  the  plaintiff,  on  the 
behalf  of  all  the  vendors  at  the  sale,  against 
the  bank,  to  recover  their  respective  purchase 
moneys,  less  the  auctioneer's  commission.  It 
was  held  that  the  auctioneer  paid  the  proceeds 
of  the  sale  top  his  private  account  in  the  ordi- 
nary course  of  business,  and  was  not  guilty 
of  a  breach  of  trust  In  so  doing,  and  that  there- 
fore the  plaintiff  had  no  remedy  against  the 
bank.     Marten  v.  Rocke,  53  L.  T.  N.  S.  946. 

An  impecunious  man  of  drunken  habits,  a 
sort  of  real-estate  broker,  who  had  no  regular 
oCDce,  but  used  a  desk  In  the  drug  store  of  the 
defendants  for  such  a  business  as  he  occasion- 
ally transacted,  in  the  presence  of  one  of  the 
defendants  received  from  plaintiff  by  mall  a 
certified  check  to  pay  some  taxes,  accompanied 
by  a  letter  of  instructions.  At  that  time  he 
owed  the  defendants  for  money,  borrowed  in 
part,  and  partly  for  money  of  theirs  which  he 
had  converted  to  his  own  use  without  their 
permission.  He  handed  to  such  defendant  the 
check,  and  afterwards,  at  the  latter's  request. 
Indorsed  It,  and  then  received  from  him  $25 ; 
afterwards  that  defendant  lent  him  $10  or  $15 
more  and  paid  a  note  of  his  for  $40,  which  the 
defendants  had  indorsed ;  the  defendants  after- 
wards paid  to  him  $306  and  retained  the  re- 
mainder of  the  sum  represented  by  the  check, 
$295,  alleging  that  It  was  due  to  them  from 
him.  From  a  verdict  and  Judgment  for  the 
plaintiff,  and  from  the  overruling  of  a  motion 
for  a  new  trial,  the  defendants  appealed,  and 
the  court  of  appeals  affirmed  the  judgment. 
Buckner  v.  Jones,  1  Mo.  App.  538. 

The  president  of  a  national  bank  was  also 
a  trustee  and  financial  agent  for  the  purpose 
of  the  negotiation  of  the  bonds  of  a  village. 
He  negotiated  the  bonds,  obtained  the  money 
for  them,  and  placed  the  same  In  his  bank.  He 
afterwards  sbsconded,  and  the  bank  passed  in- 
to the  hands  of  a  receiver.  Thereafter,  and 
while  In  Canada,  he  executed  the  following  or- 
der: To  the  receiver  of  the  First  National 
Bank,  Montlcello,  Ind.  "There  Is  In  the  First 
National  Fank  of  Montlcello,  Ind.,  a  deposit 
to  my  credit  as  'J.  C.  Wilson,  trustee,'  $9,013. 
Should  there  be  any  legal  demands  against  me 
as  president  of  said  bank,  which  have  been 
omitted  from  the  books  of  the  bank,  I  direct 
the  application  of  this  sum,  so  far  as  Is  neces- 
sary, to  their  payment,  next  to  the  payment  of 
any  balance  due  the  bank  from  me  as  appears 
by  Its  books  at  the  time  It  passed  into  the 
hands  of  a  receiver.  .  .  .  Jos.  C.  Wilson.'* 
The  town  whose  bonds  had  been  sold  claimed 
to  be  the  owner  of  this  amount,  and  entitled 
as  such  to  a  dividend  as  a  creditor  of  the  bank, 
and  upon  the  receiver  declining  to  recognize 
its  claim  brought  this  action  to  compel  him  to 
do  so.  It  was  held  that  the  deposit  to  the 
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credit  of  J.  C.  Wilson,  trustee,  was  notice  t» 
the  bank  that  such  money  was  Impressed  wltb 
a  trust,  and  that  the  bank  could  not,  as  against 
the  tow^n,  apply  the  same  upon  a  debt  of  the 
trustee  to  the  bank.  Bundy  v.  Montlcello,  94 
Ind.  119. 

Trustees  had  deposited  with  a  banking  com- 
pany money  which  was  .standing  on  the  books 
of  the  latter  to  the  credit  of  the  trustees  of  the 
testator.  The  private  account  of  one  of  the 
trustees  was  overdrawn  to  the  extent  of  more 
than  £8.000,  and  a  sum  of  over  £11,000  wa» 
standing  to  the  credit  of  the  trustees*  account, 
when  a  branch  of  the  bank  by  the  direcUon 
and  authority  of  that  trustee  and  as  the  bank 
claimed  of  the  other  'trustee,  but  without  the 
knowledge  or  assent  of  the  cestui  que  trust, 
transferred  from  the  trustees*  account  to  the 
private  account  of  the  trustee  whose  account 
was  overdrawn  the  sum  of  £3.000,  which  was 
applied  by  the  bank  In  reduction  of  the  balance 
due  from  that  trustee.  The  manager  of  that 
branch  of  the  bank  Informed  the  managers  of 
the  bank  that  he  believed  that  the  parties 
beneficially  interested  In  the  moneys  standing 
to  the  trustees'  account  were  the  sisters  of  the 
trustee  to  whose  account  the  £3,000  had  been 
applied,  and  that  he  was  not  beneficially  Inter- 
ested therein.  Thereafter,  as  the  bank  allege<l 
by  the  same  direction  and  authority  as  before, 
the  bank  transferred  from  the  trustees  to  lh« 
private  account  of  the  other  trustee  the  sum  of 
£1,000,  and  after  the  death  of  the  first-men- 
tioned trustee  the  bank  transferred  to  the  sam& 
account  the  balance  of  the  trustees'  account, 
which  was  thereui!K>n  closed.  In  an  action  by 
the  beneficiary  of  the  trust  against  the  banking 
company  It  was  held  that  the  cestuis  que  trust 
were  entitled  to  recover  from  the  bank  the  sun» 
BO  allowed  to  be  transferred,  and  that  It  was 
Immaterial  whether  or  not  the  bank  knew  what 
were  the  circumstances  of  the  trust,  and  a:s» 
whether  or  not  the  bank  profited  by  the  trans- 
fer from  the  one  account  to  the  other  so  long^ 
as  they  were  aware  that  the  money  dealt  wltb 
was  trust  money.  Foxton  v.  Manchester  &  L. 
DIst.  Bkg.  Co.  44  L.  T.  N.  S.  'iOe. 

The  petitioner  had,  previous  io  the  transac- 
tions mentioned.  Intrusted  a  real-estate  and 
loan  agent,  who  was  also  at  all  the  times  men- 
tioned one  of  the  directors  and  president  and 
managing  officer  of  a  bank,  and  was  during  all 
such  times  largely  indebted  to  the  bank,  with 
large  sums  to  be  invested  to  loans  on  real  es- 
tate. He  collected  on  account  of  petitioner's 
loans  the  amount  claimed  by  the  petitioner  here- 
in at  various  times,  and  when  and  ns  collected 
deposited  them  In  the  bank  of  which  he  was 
president,  etc.,  to  the  credit  of  his  Individual 
account.  The  bank  afterwards  made  an  as- 
signment, at  which  time  the  overdrnft  of  the 
president  was  over  $30,000.  The  bunk  had  no- 
notice  that  any  of  the  moneys  deposited  by  the 
president  with  it  /fere  the  moneys  of  the  peti- 
tioner, except  that  ?t  bad  noilce  that  he  con- 
ducted the  loan  business,  roilei'ted  n.onoy  for 
others,  deposited  only  \n  said  bank,  and  kept 
no  separate  account.  Upon  a  petition  to  be- 
paid  by  the  assignee  the  amount  of  his  claim 
in  preference  to  all  creditors,  or,  if  not,  then, 
as  a  general  creditor  of  said  bank.  It  wur 
held  that  the  petitioner  had  no  claim  acminst 
the  property  or  assets  of  the  bank  In  the  hands 
of  the  assignee.  Ee  Planklnton  Bank,  87  Wis. 
378,  58  N.  W.  784. 

The  appellants,  trustees  under  a  will,  raised 
this  action  against  the  respondents,  a  bank, 
claiming  under  the  following  circumstances: 
Being  desirous  of  selling  50  shares  of  the  capi- 
tal stock  of  a  bank,  the  property  of  their  es- 
tate, they  instructed  a  stock  broker  In  Bdln- 
burgh  to  sell  them  and  deposit  the  proceeds  Is 
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certain  colonial  banks  In  the  name  of  the  ap- 
pellants. He  sold  the  shares  and  received  from 
the  bnylng  broker  a  check  to  his  own  order  upon 
a  bank  other  than  the  respondents.  This 
check  he  put  In  to  his  credit  with  the  respond- 
ents, a  portion  being  put  to  the  credit  of  his 
Edinburgh  account  and  a  portion  to  his  Lon- 
don. At  the  same  time  he  represented  to  the 
appellants'  agent  that  he  had  not  received  the 
price.  Thereafter  he  absconded,  and  was  dis- 
covered to  be  insolvent,  and  had  made  no  in- 
vestment for  the  appellants,  and  that  his  ac- 
count with  the  respondent  bank  had  been  large- 
ly overdrawn.  The  House  of  Lords,  in  affirm- 
ing the  decision  of  the  court  of  sessions,  held 
that  the  respondent  bank  was  entitled  to  retain 
the  money  in  discharge  pro  tanto  of  the  debt 
due  to  it  from  the  broker.  Thomson  v.  Clydes- 
dale Bank  [1893]  3  A.  C.  282,  60  L.  T.  N.  S. 
166.  P.  H.  V. 


PEOPLE  of  the  State  of  New  York,  Appi., 

V, 

BUFFALO     FISH     COMPANY,     Limited, 
Reapt, 

(164  N.  T.  93.) 

!•  HavIhv  in  poaaesslon  during  the 
doae  aeflMon  fl«h  piireha«ed  in  Cau- 
adA  f«  not  m  violation  of  the  flaherien, 
same,  and  forest  law,  ||  110,  112,  for- 
bidding any  person  to  catch,  kill,  or  be  pos- 
sessed of  certain  flsh  during  the  close  sea- 
son therein  prescribed,  since  the  purpose  of 
such  statute  is  only  to  protect  flsh  in 
waters  of  the  state,  and  the  possession  in- 
tended to  be  prohibited  is  therefore  only  of 
flsh  caught  or  killed  in  such  waters. 

S.  The  prohibition  of  havinar  in  pos- 
aesslon,  thereby  forbidding  the  sale  of,  cer- 
tain flsh  during  the  close  season,  contained 
in  the  fisheries,  game,  and  forest  law,  H 
110,  112,  renders  the  act  void  as  a  regula- 
tion of  foreign  commerce,  as  applied  to 
flsh  purchased  in  Canada  and  imported  under 
the  United  States  revenue  laws  on  payment 
of  the  prescribed  duties,  for  sale  in  the  state 
as  an  article  of  food  and  commerce.  {Per 
Parker,  Ch,  J.,  Landon  and  O'Brien,  J  J,) 

(Haight,  Martin,  and  Oray,  J  J.,  dissent.) 

(October  2,  1900.) 

APPEAL  by  complainant  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  an  or- 
der of  a  Special  Term  for  Erie  County  over- 
ruling a  demurrer  to  the  answer  in  an  action 
to  recover  the  statutory  penalties  for  having 
possession  of  flsh  during  the  close  season. 
Affirtned, 

Statement  bv  O'Brieii^  J. : 

The  People  brought  this  action  to  recover 
from  the  defendant,  a  domestic  business  cor- 
poration, certain  penalties  provided  for  in 
the  provisions  of  the  fisheries,  game,  and  for- 
est law  of  1892,  as  amended,  for  having  in 


NoTC. — For  game  laws  as  affecting  Inter- 
state commerce,  see  State  v.  Geer  (Conn.)  13 
L.  R.  A.  304,  and  note  (Affirmed  in  161  U.  8. 
519.  40  L.  ed.  793,  16  Sup.  Ct.  Rep.  600)  ;  also 
State  V.  Swett  (Me.)  29  L.  R.  A.  716;  People 
V  O'Nell  (Mich.)  83  L.  R.  A.  696;  and  State 
V.  Schuman  (Or.)  47  L.  R.  A,  153. 
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its  possession  during  the  close  season  certain 
flsh,  described  as  pike,  pickerel,  bass,  and 
muskallonge.  A  first  cause  of  action  charges 
a  certain  violation  of  the  provisions  of  §  110 
of  the  act,  which  concern  pike  and  pickerel ; 
a  second  cause  of  action  charges  a  further 
violation  of  the  provisions  of  the  same  sec- 
tion which  concern  bass;  and  a  third  cause 
of  action  similarly  charges  a  violation  of  the 
provisions  of  §  112  of  the  same  act,  which 
concern  muskallonge.  The  defendant's  an- 
swer admitted  having  the  fish  in  its  posses- 
sion, as  charged,  and  set  up,  by  way  of  new 
matter  in  defense,  that  the  fish  in  question 
were  fresh-water  fish,  and  were  caught  and 
killed  within  the  provinces  of  Ontario  and 
Manitoba,  in  the  dominion  of  Canada,  at  a 
time  when  it  was  lawful  to  catch  and  kill 
the  same  there;  that  they  were  there  pur- 
chased by  the  defendant,  and  were  imported 
through  the  customs  department  of  the 
United  States,  under  the  provisions  of  the 
United  States  tariflf  laws,  and  the  fixed  duty 
thereon  paid ;  that  the  acts  of  the  legislature 
of  the  state  of  New  York  conflicted  with 
the  acts  of  0>ngress  in  regulating  the  deal- 
ing in  fish  as  an  article  of  commerce,  and  in- 
fringed upon  the  interstate  commerce  provi- 
sions of  the  Federal  Constitution,  and  are 
unconstitutional  and  void ;  and,  further,  that 
they  are  violative  of  the  provisions  of  the 
state  Constitution,  in  depriving  the  defend- 
ant of  its  property  without  due  process  of 
law.  To  the  new  matter  alleged  in  the  an- 
swer the  plaintiff  demurred  upon  the  ground 
that  it  "is  not  sufficient  in  law,  upon  its 
face,  to  constitute  a  defense."  The  plain- 
tiff's demurrer  was  overruled  at  the  special 
term,  and  upon  appeal  to  the  appellate  divi- 
sion, in  the  fourUi  department,  the  order 
overruling  the  demurrer  was  affirmed.  The 
appellate  division  has  now  certified  three 
questions  to  this  court:  First.  "Ar#  the 
provisions  of  §  110  of  the  fisheries,  game, 
and  forest  law,  as  amended  by  chapter  109  of 
the  Laws  of  1898,  prohibiting  the  possession 
of  pike  and  pickerel  during  the  close  season 
for  such  fish  in  New  York  state,  in  conflict 
with  any  provisions  of  the  state  and  Federal 
Constitution  when  applied  to  pike  and  pick- 
erel imported  from  Canada,  under  the  cus- 
toms laws  and  regulations  of  the  United 
States,  which  have  been  duly  complied  with, 
or  do  the  facts  alleged  in  the  defendant's  an- 
swer constitute  a  defense  to  the  first  cause  of 
action  set  forth  in  the  complaint?"  The  sec- 
ond question  certified  is  similar  to  the  first 
one,  except  in  its  reference  to  the  possession 
of  bass  during  the  close  season,  and  the  third 
question  is  similar  to  the  others,  except  that 
it  relates  to  the  possession  of  muskallonge 
during  the  close  season,  within  the  provi- 
sions of  §  112  of  the  fisheries,  game,  and  for- 
est law,  as  amended  by  chapter  631  of  the 
Laws  of  1896. 

Messrs,  Elon  R.  Brown  and  John  N. 
Carlisle,  for  appellant: 

The  legislature  has  power  to  prohibit  the 
possession  of  fish  or  game  during  the  close 
season,  as  a  police  regulation  for  the  better 
protection  of  fi.h  and  «gm^^^  byL.OOgle 
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Phelps  V.  Racey,  60  N.  Y.  10,  19  Am.  Rep. 
140;  Belloxcs  v.  Elmendorf,  7  Lans.  462; 
People  V.  Oerher,  92  Hun,  554,  30  N.  Y.  Supp. 
720;  People  V.  Fiahhough,  58  Hun,  404,  12 
N.  Y.  Supp.  24;  'Seic  York  Asso.  for  Protec- 
lion  of  Game  v.  Durham,  19  Jones  &  S.  306; 
Lawton  v.  Steele,  119  N.  Y.  226,  7  L.  R.  A. 
134,  23  N.  E.  878;  People  v.  Doxtater,  75 
Hun,  472,  27  N.  Y.  Supp.  481. 

Phelps  V.  Racey  is  as  well  supported  by 
the  authorities  of  other  states  of  the  Union 
as  any  judgment  that  was  ever  rendered  by 
the  court  of  appeals. 

Organ  v.  8tate.  56  Ark.  267,  19  S.  W.  840; 
State  V.  Qear,  61  Conn.  144,  13  L.  R.  A.  804. 
3  Inters.  Com.  Rep.  732,  22  Atl.  1012;  Ex 
parte  Maier,  103  Cal.  476,  37  Pac.  402;  Mag- 
ner  v.  People,  97  111.  320;  American  Exp, 
Co.  V.  People,  133  111.  649,  9  L.  R  A.  138. 
24  N.  E.  758 ;  People  v.  BHdges,  142  111.  30, 
16  L.  R.  A.  084,  31  N.  E.  115;  State  v.  Craig, 
80  Me.  85,  13  Atl.  129;  Stevens  v.  State,  89 
Md.  669,  43  Atl.  920;  Com.  v.  Gilbert,  160 
Maes.  157,  22  L.  R.  A.  439,  35  N.  E.  454; 
Sfate  V.  Randolph,  1  Mo.  App.  15;  State  v. 
Judy,  7  Mo.  App.  624;  People  v.  O'Neil,  110 
Mich.  324,  33  L.  R.  A.  696,  68  N.  W.  227 ; 
Oshom  V.  Charlevoix  Circuit  Judge,  114 
Mich.  655,  72  N.  W.  982;  State  v.  Rodman, 
58  Minn.  393,  59  N.  W.  1098;  State,  Weller, 
Prosecutor,  v.  Snovcr,  42  N.  J.  L.  341 ;  Roth 
V.  State,  51  Ohio,  209,  37  N.  E.  259.;  State  v. 
Schuman,  30  Or.  16,  47  L.  R.  A.  153,  58  Pac. 
661. 

Phelps  V.  Racey  is  approved  by  the  United 
States  Supreme  Court  in  Geer  v.  Connecti- 
cut, 161  U.  S.  519,  528,  40  L.  ed.  793,  796,  16 
Sup.  Ct.  Rep.  600,  and  in  Lawton  v.  Steele, 
152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep. 
499. 

The  doctrine  of  Phelps  v.  Racey  prevails  in 
Great  Britain  and  her  colonies. 

Pi4ce  v.  Bradley,  L.  R.  16  Q.  B.  Div.  148; 
Whitehead  v.  Smithers,  L.  R.  2  C.  P.  Div. 
553. 

Limitationa  of  property  rights  in  fish  and 
game  have  exceeded  the  limitations  of  such 
rights  in  all  other  chattels,  because  fish  and 
game  have  always  been  held  to  belong  to  the 
state  in  trust  for  the  people  of  the  state. 

Organ  v.  State,  56  Ark.  270,  19  S.  W.  840; 
McCready  v.  Virginia,  94  U.  S.  391,  24  L.  ed. 
248;  State  v.  Real,  75  Me.  289;  Gentile  v. 
State,  29  Ind.  409;  People  v.  Bridges,  142 
III.  30,  10  L.  R.  A.  684,  31  N.  E.  115;  State 
V.  Roberts,  59  N.  H.  256,  47  Am.  Rep.  199; 
State  V.  Tower,  84  Me.  444,  24  Atl.  898 ; 
Com.  V.  Manchester,  152  Mass.  230,  9  L.  R.  A. 
236,  25  N.  E.  113,  Affirmed  in  139  U.  S.  240, 
35  L.  ed.  159,  11  Sup.  Ct.  Rep.  559;  Chambers 
Bros.  V.  Church,  14  R.  I.  398,  51  Am.  Rep. 
410;  Allen  v.  Wyckoff,  48  N.  J.  L.  90,  57  Am. 
Rep.  548.  2  Atl.  659. 

Mr.  William  L.  Maroy,  for  respondent: 

The  statutes  in  question  violate  and  in- 
fringe upon  the  commerce  clause  of  the  Con- 
stitution of  the  United  States. 

TTannibal  d  St.  J.  R.  Co.  v.  Husen,  95  U.  S. 
465.  24  L.  ed.  527 ;  Scott  v.  Donald,  165  U. 
S.  58,  41  L.  ed.  632,  17  Sup.  Ct.  Rep.  265; 
Walling  v.  Michigan,  116  U.  S.  446.  29  L.  ed. 
(591 .  6  Sup.  Ct.  Rep.  454 ;  Bowman  v.  Chicago 
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d  N.  W.  R.  Co.  125  U.  S.  465,  31  L.  ed.  700, 
1  Inters.  Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689, 
1062;  heisy  v.  flardw,  135  U.  S.  100,  34  L. 
ed.  128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681;  Minnesota  v.  Barber,  136  U.  S. 
313,  34  L.  ed.  455,  3  Inters.  Com.  Rep.  185, 
10  Sup.  Ct.  Rep.  862 ;  Brimmer  v.  Rehman^ 

138  U.  S.  78,  34  L.  ed.  862,  3  Inters.  Com. 
Rep.  485,  11  Sup.  Ct.  Rep.  213;  Henderson 
V.  New  York,  92  U.  S.  272,  sub  nom.  Hender- 
son V.  Wickha^n,  23  L.  ed.  549 ;  SchoUenber- 
ger  v.  Pennsylvania,  171  U.  S.  1,  43  L.  ed. 
49,  18  Sup.  Ct.  Rep.  757 ;  People  v.  Hawkins, 
157  N.  Y.  1,  42  L.  R.  A.  490,  51  N.  E.  257. 

The  statutes  in  question  work  a  destruc- 
tion of  property,  and  defendant  is  deprived 
of  its  property  without  due  process  of  law. 

Colon  w  Lisk,  153  N.  Y.  188,  47  N.  E.  302; 
Forster  v.  Scott,  136  N.  Y.  577,  18  L.  R.  A. 
543,  32  N.  E.  976;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  24  L.  ed.  616;  People  v.  Gillson, 
109  N.  Y.  389;  People  v.  Hawkins,  157  N. 
Y.  1,  42  L.  R.  A.  490,  51  N.  E.  257 ;  Magner 
V.  People,  97  111.  320;   Com.  v.  Wilkinson, 

139  Pa.  304,  21  Atl.  14;  Com.  v.  Hall,  128 
Mass.  410,  35  Am.  Rep.  387;  Bennett  v. 
American,  Exp.  Co.  83  Me.  236,  13  L.  R.  A. 
33,  22  Atl.  159;  AUen  y.  Young,  76  Me.  80; 
State  V.  Beat,  75  Me.  289 ;  State  v.  Saunders. 
19  Kan.  127,  27  Am.  Rep.  98;  Davis  v.  Me- 
Nair  (Canada)  21  Cent.  L.  J.  480. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court; 

The  statute  of  this  state  for  the  protection 
of  fish  and  game  forbids  any  person,  under 
pain  of  indictment  and  civil  penalties,  to 
either  "catch,  kill,  or  be  possessed"  of  cer- 
tain fish  named,  during  what  is  called  the 
"close  season,"  therein  prescribed.  The  de- 
fendant had  in  its  possession  during  that 
season  three  different  kinds  of  fish  described 
in  the  statute,  and  this  action  was  brought 
to  recover  the  penalties  denounced  against 
offenders  for  violation  of  the  law.  The  de- 
fendant in  its  answer  alleged  that  its  busi- 
ness is  dealing  in  fresh  fish  on  an  extensive 
scale,  and  for  that  purpose  maintains  stores 
in  various  cities  of  the  state;  that  it  pur- 
chased the  fish  in  question  from  dealers  in 
Ontario  and  Manitoba,  in  Canada,  imported 
it  into  this  state  for  sale  at  Buffalo  under 
the  revenue, laws  of  the  United  States,  pay- 
ing the  duties  thereon;  that  in  so  doing  it 
was  lawfully  engaged  in  trade  and  commerce. 
The  plaintiff  demurred  to  this  answer,  thus 
admitting  the  facts,  and  insists  that  in  law 
they  do  not  constitute  a  defense.  The  courts 
below  held  that  the  demurrer  was  bad,  and 
that  the  facts  constituted  a  good  defense. 

The  appeal  presents  two  questions :  First, 
with  respect  to  the  true  meaning  and  scope 
of  the  statute;  and,  secondly,  if  it  meane 
what  the  plaintiff  insists  it  does,  with  re- 
spect to  its  validity.  I  think  that  the  stat- 
ute is  valid,  when  reasonably  and  fairly  con- 
strued with  reference  to  its  purpose  and  ob- 
ject It  is  a  penal  statute,  and  therefore 
not  to  be  enlarged  by  construction,  or  Jrp- 
plied  to  cases  not  within  the  intention,  we 
all  agree  that  the  purpose  was  to  protect 
fish  within  the  waters  of  this  state.    There 
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is  ab^Mutely  no  room  for  disagreement  on 
that  point.  The  legislature  had  no  interest 
or  purpose  to  protect  fish  in  a  foreign  coun- 
try or  in  some  other  state,  and  had  no  power 
in  that  regard.  Statutes  should  be  con- 
strued, if  possible,  so  as  to  avoid  absurdity 
and  manifest  injustice.  People  y.  Jaehne, 
103  N.  Y.  182,  8  N.  E.  374.  They  should  re- 
ceive sucli  construction  as  to  render  them 
practicable,  just,  and  reasonslbly  convenient. 
Rosenplaentvr  v.  Roessle,  54  N.  Y.  •  262. 
They  should  be  construed  to  avoid,  if  pos- 
sible, constitutional  restrictions,  and  under- 
stood in  a  sense  within  such  limitations, 
rather  than  in  conflict  with  thenu  Bage  v. 
Brooklyn,  89  N.  Y.  189.  Their  validity 
must  be  determined  solely  with  reference  to 
constitutional  restrictions,  and  not  by  nat- 
ural equity  or  justice.  Bertholf  v.  O'Reilly, 
74  N.  Y.  509,  30  Am.  Rep.  323.  The  statute 
in  question  does  not  in  terms,  or  by  any  rea- 
sonable implication,  forbid  a  person  ito 
"catch,  kill,  or  be  possessed"  of  fish  iq  a  for- 
eign country.  We  all  agree  that  our  stat- 
ute does  not  forbid  a  person  to  "catch  or 
kill"  fish  of  any  kind  in  Manitoba,  but  it  is 
said  that,  when  one  brings  the  fish  so  caught 
or  killed  into  this  state,  the  penalties  of  our 
statute  attach  to  him  at  once.  With  all  re- 
spect, I  am  constrained  to  say  that  this  is 
not  a  reasonable  or  tolerable  interpretation 
of  a  penal  statute.  What  it  means,  and  all 
it  means,  is  to  forbid  any  person  to  catch, 
kill,  or  be  possessed  of  Uie  fish  described, 
from  the  waters  of  this  state.  The  word 
"possessed"  obviously  refers  to  those  fish  the 
catching  or  killing  of  which  is  forbidden; 
that  is  to  say,  fish  in  the  waters  of  this 
state,  and  not  those  procured  in  a  foreign 
country.  It  is  simply  a  perversion  of  the 
statute  to  hold  that  the  mere  possession  by 
any  person  within  this  state  of  the  fish  de- 
scribed in  the  statute  during  the  dose  sea- 
son is  a  violation  of  it,  wiUiout  regard  to 
the  place  where  it  was  procured,  or  to  the 
manner  obtained.  Com,  v.  Ball,  128  Mass. 
410,  35  Am.  Rep.  387;  People  v.  O'Neil,  71' 
Mich.  325,  39  N.  W.  1.  It  has  long  been  the 
practice  with  keepers  of 'summer  hotels  in 
this  state  to  purchase  at  the  proper  season 
of  the  year  in  Canada,  and  in  other  states, 
game  in  large  quantities,  and  preserve  it  in 
cold  storage  for  use  in  the  close  season ;  but. 
if  this  statute  is  to  receive  the  narrow  and 
literal  reading  contended  for,  they  are  all 
subject  to  indictment  and  civil  penalties, 
since  they  are  certainly  possessed  of  this 
game  during  the  forbidden  period.  There  is 
scarcely  a  county  of  this  state  in  which  pri- 
vate fish  ponds  are  not  to  be  found,  con- 
structed and  maintained  by  private  persons 
on  their  own  land,  in  which  fish  of  the  spe- 
cies described  in  the  statute  are  kept  and 
propagated.  The  fish  in  such  ponds  are  pri- 
vate property.  They  have  been  reduced  to 
possession,  and  are  within  the  dominion  of 
the  owner.  Is  it  a  violation  of  the  statute 
for  a  person  to  catch  or  kill  fish  from  his 
own  private  pondT  If  it  is,  and  the  owner 
refrains  from  it  durinsr  the  close  season,  he 
will  still  violate  the  law,  since  he  is  pos- 
sessed of  the  fish  all  the  time,  and  the  only 
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way  he  can  escape  from  the  pains  and  pen- 
alties of  the  statute  is  to  open  the  pond  and 
let  the  fish  out.  In  the  case  at  bar  the  stat- 
ute is  pushed,  by  a  literal  reading,  to  a  point 
quite  as  unreasonable.  In  my  opinion,  the 
law  has  no  reference  or  application  to  a  case 
where  the  fish  have  been  imported  from  a 
foreign  country.  The  concedcMl  facts  of  this 
case  take  it  out  of  the  reason  and  policy  of 
the  law. 

But  it  is  argued  that,  unless  the  statute  is 
construed  to  inhibit  the  possession  during 
the  close  season  of  fish  imported  from  a  for- 
eign country,  it  cannot  be  enforced,  but  will 
be  evaded  by  false  swearing.  This  means 
that  if  the  summer-hotel  keeper,  the  owner 
of  the  private  pond,  and  the  foreign  im- 
porter, under  the  circumstances  stated,  are 
allowed  to  escape,  then  someone  else  may 
falsely  pretend  that  his  possession  of  fish 
during  the  close  season  was  obtained  in  a 
similar  manner,  when  in  fact  he  is  really 
guilty  of  violating  the  law  by  procuring  them 
from  the  waters  of  the  state.  This  argu- 
ment seems  to  be  based  upon  the  notion  that 
unless  the  innocent  are  convicted  the  guilty 
may  escape.  It  assumes  that  in  the  inter- 
pretation of  a  penal  statute  such  a  remote 
damper  must  be  anticipated  and  guarded 
against.  I  think  it  puts  rather  too  much 
faith  in  the  potency  of  perjury  as  a  defense 
to  an  honest  claim,  and  too  little  in  the  ca- 
pacity of  courts  and  juries  to  distinguish 
truth  from  falsehood.  When  it  was  pro- 
posed to  change  the  criminal*  law  and  permit 
an  accused  person  to  testify  in  his  own  be- 
half, the  proposition  was  for  a  long  time  re- 
sisted by  similar  arguments.  It  was  said 
that  the  temptation  to  swear  falsely  under 
such  circumstances  was  so  great  that  crime 
could  never  be  punished  if  the  accused  was 
permitted  to  testify  in  his  own  behalf,, 
whereas  experience  has  shown  that  a  person 
on  trial  for  a  penal  ofifense  very  rarely,  if 
ever,  helps  his  case  by  falsehood.  Indeed^ 
it  may  be  safely  asserted  that  the  new  law» 
instead  of  thwarting  justice,  as  anticipated, 
has  been  a  very  great  aid  in  the  enforcement 
of  the  criminal  law.  There  is  not  the  slight- 
est reason  for  giving  a  strained  and  unnat- 
ural construction  to  the  statute  in  question 
in  order  to  meet  such  an  imaginary  danger. 
The  possession  of  the  fish  or  game  at  the 
forbidden  season,  within  this  state,  is  prima 
facie  evidence  that  the  possessor  has  violated 
the  law,  and  the  burden  is  then  cast  upon 
him  of  proving  facts  to  show  that  the  posses- 
sion was  lawful.  If  he  has  no  better  defense 
than  one  based  on  falsehood,  it  will  be  en- 
tirely safe  to  trust  to  the  power  of  cross- 
examination  and  the  intelligence  of  the  court 
and  jury  to  detect  and  expose  it,  as  in  of- 
fenses of  much  greater  magnitude.  The  con- 
tention of  the  People  in  this  case  is  virtually 
to  the  efi'ect  that  possession  in  all  cases,  in- 
stead of  being  prima  facie  proof,  is  conclu- 
sive, and  no  facts  can  be  shown  to  explain 
or  to  take  the  case  out  of  the  statute.  The 
accused  would  not  even  be  permitted  to  show 
that  he  acquired  the  possession  within  the 
state  at  a  time  when  it  was  perfectly  lawful 
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But  if  this  is  what  the  statute  means,  and 
it  is  to  be  held  that  the  conceded  facts  of 
this  case  are  within  its  penal  provisions,  then 
I  think  it  is  clearly  invalid,  as  in  conflict 
with  the  commerce  clause  of  the  Federal  Con- 
stitution. In  this  view  of  the  case,  the  ques- 
tion, and  the  only  question,  is  whether  a 
state  statute  can  be  lawfully  enacted  to  pro- 
hibit a  citizen  of  this  state  from  buying  fish 
in  Canada,  importing  it  into  this  state  under 
the  revenue  reticulations  of  the  United  States, 
and  exposing  it  for  sale  here.  There  is  no 
question  at  ail  about  the  competency  of  the 
stiites,  in  the  exercise  of  the  police  power, 
to  enact  game  laws.  The  question  is 
whether  such  laws  can  be  so  framed .  as  to 
prohibit  or  restrict  by  penal  provisions  the 
importation  of  an  article  of  food  in  univer- 
sal use.  That  fish  is  such  an  article  of  food, 
and  the  subject  of  foreign  and  interstate 
commerce,  I  assume  no  one  will  deny.  That 
the  purchase  of  fish  for  food  in  a  foreign 
•country,  and  its  importation  here  for  sale, 
as  such  is  a  branch  of  foreign  commerce,  is 
too  clear  for  discussion.  That  the  statute 
in  question  forbids  the  possession,  and  conse- 
quently the  sale  here,  of  an  iroportaut  ar- 
ticle of  food,  is  equally  clear.  Upon  the  con- 
struction contended  for,  the  penai  provisions 
of  the  statute  absolutely  inhibit  the  posses- 
sion of  the  property  at  a  season  of  the  year 
when  it  is  most  in  demand  as  an  article  of 
food.  That  the  statute  operates  as  a  restric- 
tion upon  the  defendant's  business  as  an  im- 
porter and  dealer  in  fish,  no  one  can  doubt. 
That  a  statute  so  operating  is  in  conflict 
with  the  exclusive  power  of  Congress  to  reg- 
ulate foreign  commerce  is  not  questioned, 
and  yet  the  contention  is  made  with  great 
earnestness  that  this  statute  is  perfectly 
valid.  The  reasoning  upon  which  this  con- 
clusion is  based,  if  I  understand  it,  is  that 
the  state  has  power  to  pass  game  laws,  which 
no  one  denies ;  that  the  object  of  this  statute 
was  to  protect  game  in  this  state,  and  not  to 
interfere  in  any  way  with  foreign  commerce, 
and,  since  the  purpose  that  the  legislature 
had  in  view  was  lawful  and  laudable,  the 
statute  is  good,  although  in  fact  it  does  pro- 
hibit or  restrict  the  importation  of  fresh  fish 
as  an  article  of  food.  If  the  legislature  did 
not  intend  to  restrict  foreign  commerce,  as 
is  asserted,  then  it  is  obvious  that  the  stat- 
ute should  be  read  and  interpreted  according 
to  that  intention,  in  which  event  it  would 
have  no  application  to  the  facts  of  this  case; 
but,  strangely  enough,  it  is  given  a  meaning 
which  imputes  to  the  lawmakers  just  the 
contrary,  since  it  is  said  that  the  possession 
of  imported  fish  is  in  terms  inhibited.  The 
good  intentions  of  the  legislature  will  not 
?*ave  a  state  statute  from  condemnation  when 
it  in  fact  conflicts  with  the  supreme  law  of 
the  land.  If  it  restricts  the  freedom  of  com- 
merce, as  this  certainly  does,  then  it  is  void, 
no  matter  what  name  may  have  been  given 
to  it,  or  what  good  purpose  it  was  intended 
to  promote.  An  act  to  protect  game  or  to 
promote  health  may  be  so  framed  and  ap- 
plied as  to  restrict  or  regulate  traflic  in  some 
article  of  commerce,  and  when  it  does  it  is 
Just  as  obnoxious  as  if  passed  for  that  pur-  ' 
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pose  under  a  title  expressing  that  very  in- 
tent. It  will  not  do  to  hold  that  the  Con- 
stitution can  never  be  violated  except  when 
the  legislature  intends  to.  It  is  frequently 
violated  with  the  very  best  intentions.  Peo- 
ple V.  Hatckina,  157  N.  Y.  1,  42  L.  R.  A.  490, 
51  N.  £.  257.  I  pass  over  the  suggestion 
that  the  statute  may  be  considered  as  a 
health  law,  and  applied  as  such,  since  the 
sport  of  fishing  and  hunting  promotes  health. 
The  number  of  people  that  can  indulge  in  the 
sport  are  so  few,  comparatively,  and  the 
number  who  are  obliged  to  buy  fish  in  the 
market  for  food  so  large,  relatively,  that  a 
defense  of  the  law  as  an  agent  or  handmaid 
of  the  public  health  cannot  be  taken  quite 
seriously.  Reasoning  of  that  kind  enables 
us  to  deceive  ourselves  with  names  and 
words,  but  fails  to  prove  that  a  law  which 
prohibits  the  sale  of  a  healthy  article  of  fooii 
imported  from  a  foreign  country  is  a  valid 
exercise  of  power.  It  might  as  well  be  ar- 
gued that  a  statute  prohibiting  the  sale  or 
possession  of  intoxicating  liquors  imported 
from  abroad  or  from  another  state  is  not 
what  it  professes  to  be,  but  a  health  law  in 
disguise,  since  it  operates  to  restrain  a  few 
people  from  ruining  their  health  by  exces- 
sive drinking.  The  question  in  this  case  is 
not  solved  or  advanced  one  step  by  argu- 
ments to  show  that  the  statute  is  a  health- 
ful exercise  by  the  state  of  the  police  power 
with  respect  to  internal  objects.  We  must 
always  come  back  to  the  inquiry  as  to  its 
efTect  upon  trade  in  an  article  of  food,  when 
applied  to  the  conceded  facts  of  this  case. 

The  law  on  the  question  has  so  often  been 
stated  by  tJie  highest  court  of  the  land,  in 
accordance  with  the  rules  already  stated, 
that  much  further  discussion  would  be  out  of 
place.  I  will  recall  only  a  few  of  the  more 
recent  cases.  In  Bowma/n  v.  Chicago  d  y. 
W.  R.  Co.  125  U.  S.  465,  31  L.  ed.  700,  1  In- 
ters. Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689, 
1062,  it  was  held  that  a  state  has  no  power 
to  enact  laws  for  the  purpose  of  protecting 
jts  people  against  the  evils  of  intemperance, 
which  in  fact  operate  to  relate  commerce 
and  forbid  the  importation  into  the  state  of 
intoxicating  liquors  without  a  certificate 
first  obtained  from  the  state  authorities 
that  the  person  to  whom  the  goods  are  con- 
signed is  authorized  to  sell  liquor  under  the 
state  law,  although  the  act  was  passed  with- 
out any  purpose  of  aflTecting  interstate  com- 
merce, but  as  a  police  regulation  to  protect 
the  health  and  morals  of  the  people.  The 
same  doctrine  was  repeated  in  a  more  re- 
cent case.  Scott  v.  Donald,  165  U.  S.  58,  41 
L.  ed.  632,  17  Sup.  Ct.  Rep.  265.  It  was 
again  held  in  Leiay  v.  Hardin,  135  U.  S.  100, 
34  L.  ed.  128,  3  Inters.  Com.  Rep.  38,  10  Sup. 
Ct.  Rep.  681,  that  liquors  are  lawful  subjects 
of  commerce,  and  a  state  is  without  power  to 
restrict  or  prohibit  their  importation  from  a 
sister  state,  nor,  when  imported,  prohibit 
their  sale.  In  Minnesota  v.  Barber,  136  U. 
S.  313,  34  L.  ed.  455,  3  Intrt-s.  Com.  Rep. 
185,  10  Sup.  Ct.  Rep.  862,  it  was  held  that  a 
state  statute,  conceded  to  have  been  passed 
in  good  faith  for  the  protection  of  the  public 
health,  which    forbids  the   sale    within  the 
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slate  of  certain  meat  products,  unless  the 
auinials  were  first  inspected  therein  before 
they  were  killed,  is  unconstitutional  and 
void.  The  same  doctrine  was  subsequently 
reaffirmed.  Brimmer  v.  Rehman,  138  U.  S. 
78,  34  L.  ed.  862,  3  Inters.  Ck)m.  Kep.  485,  11 
Sup.  Ct.  Rep.  213.  In  SchoU-enberger  v. 
Pennsylvania,  171  U.  S.  1,  43  L.  ed.  49,  18 
Sup.  Ct.  Rep.  757,  it  was  held  that  a  statute 
of  the  state  which  forbids  any  person  from 
celling,  exposing  for  sale,  or  having  in  pos- 
session oleomargarine  was  invalid,  in  so  far 
as  it  operated  to  prohibit  the  introduction 
of  the  article  into  the  state  from  another 
state.  It  was  admitted  that  all  these  stat- 
utes were  based  upon  the  undoubted  police 
power  of  the  state  to  protect  health  and  mor- 
als, but  the  good  intentions  with  which  they 
were  enacted  did  not  save  them  from  con- 
demnation, since  they  operated  as  a  regula- 
tion of  or  restriction  upon  interstate  com- 
merce, and  so  far  as  they  had  that  operation 
they  were  void.  If  there  is  any  difference  in 
principle,  or  any  sound  or  reasonable  dis- 
tinction pertinent  to  the  question  now  before 
us,  between  a  statute  intended  to  protect  fish 
and  to  foster  and  promote  sport  or  the  pas- 
time of  hunting  and  fishing,  and  those  to 
protect  health  by  providing  for  an  inspec- 
tion of  animals  to  be  used  as  meat,  to  pro- 
mote temperance  and  morality  by  forbidding 
the  sale  of  liquors,  or  to  suppress  fraud  by 
restricting  the  sale  of  imitation  butter  as 
food,  I  have  not  been  able  to  perceive  it,  and 
I  may  add  that  no  one  has  yet  attempted  to 
state  it.  If  there  is  any  distinction  at  all, 
it  would  be  against,  an^  not  in  support  of,  a 
statute  intended  only  to  promote  sport  and 
pleasure.  That  is  all  laudable  enough,  but 
not  so  important  to  the  body  politic  as  laws 
to  protect  health  or  suppress  crime  and  pro- 
mote morality,  all  of  which  have  been  held 
to  be  void  when  so  framed  as  to  regulate  or 
restrict  interstate  or  foreign  commerce.  If 
the  statute  in  question  has  the  meaning  and 
effect  claimed  for  it,  then  its  operation  can- 
not be  better  illustrated  than  by  the  admit- 
ted facts  of  this  case.  It  seems  that  had  the 
defendant,  at  the  time  it  imported  fish,  also 
imported  meat,  liquors,  or  oleomargarine,  all 
the  latter  articles  would  be  protected  from 
state  laws  restricting  their  sale  or  possession 
by  the  commerce  clause  of  the  Constitution, 
while  the  fish  would  be  subject  to  the  penal 
restrictions  of  the  game  laws.  I  cannot  be- 
lieve that  this  is  a  reasonable  or  tenable 
view  of  the  law  applicable  to  this  case. 

It  will  not  be  profitable  to  review  or  dis- 
cuss the  game  laws  of  other  states  or  coun- 
tries, or  the  decisions  of  local  courts  inter- 
preting the  same.  It  may  be  admitted  that 
these  states  have  game  laws  as  drastic  as 
our  own,  but  that  has  no  bearing  on  the  ques- 
tion now  before  us.  The  learned  counsel  for 
the  plaintiff  has  not  found  any  authority  in 
any  state  court  to  sustain  the  proposition 
that  game  laws,  however  framed,  can  be  so 
applied  as  to  prohibit  the  importation  of  an 
article  of  food  in  general  use  from  a  foreign 
country  or  another  state  into  this  state,  and 
exposing  it  for  sale  here.  It  must  always 
be  borne  in  mind  that  this  is  the  only  ques- 
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tion  that  we  are  now  concerned  with.  The 
statutes  and  decisions  in  other  states  f  urni:>h 
no  light  on  this  que&tion.  Indeed,  the 
strongest  case  that  the  learned  counsel  for 
the  People  has  been  able  to  find  in  favor  of 
his  contention  is  one  decided  by  this  court. 
Phelps  v.  Racey,  60  N.  Y.  10,  19  Am.  Rep. 
140.  But  it  is  admitted  that  the  principle 
upon  which  that  case  was  decided  was  sub- 
sequently overruled  by  the  Supreme  Court 
of  the  United  States,  and  that  upon  the  ques- 
tion now  under  consideration  it  is  no  longer 
law.  Peirce  v.  New  Hampshire,  5  How.  504, 
12  L.  ed.  256;  Leisy  v.  Hardin,  135  U.  S. 
100,  118,  34  L.  ed.  128,  135,  3  Inters.  Com. 
Rep.  36,  10  Sup.  Ct.  Rep.  681;  Boumian  v. 
Chicago  d  N.  W.  R.  Co.  125  U.  S.  507,  31  L. 
ed.  700,  1  Inters.  Com.  Rep.  823,  8  Sup.  Ct 
Rep.  .689,  1062.  That  case  rests  entirely 
upon  the  proposition  that  a  state  law  regu- 
lating foreign  or  interstate  commerce  is  valid 
unless  Congress  has  made  some  regulation  on 
the  subject, — a  principle  which  has  been  com- 
pletely overthrown  by  the  court  of  last  re- 
sort, as  will  be  seen  from  an  examination  of 
the  cases  cited. 

Passing  from  the  collection  of  state  stat- 
utes for  the  protection  of  fish  and  game,  and 
the  decisions  of  state  courts  as  to  their  scope 
and  effect,  which  occupy  such  a  prominent 
place  in  the  brief  of  the  learned  counsel  for 
the  People,  it  would  perhaps  be  unjust  tohis 
argument  to  ignore  two  cases  in  the  Federal 
court  which  he  claims  support  his  contention 
in  some  way.  If  they  do,  they  are  entitled 
to  great  weiglit  and  consideration,  since  the 
decisions  of  that  court  upon  this  question 
are  the  supreme  law  of  the  land.  If  they  do 
not,  it  may  be  safely  asserted  that  the 
learned  counsel  has  found  no  controlling  au- 
thority to  support  the  proposition  that  a 
state  may  enact  a  statute  which  makes  it  a 
penal  Ofifense  for  the  defendant  to  buy  fish  in 
the  markets  of  Manitoba  or  Ontario,  in  Can- 
ada, import  it  into  this  state,  and  have  it  in 
his  possession  at  Buft'alo.  If  the  court  of 
last  resort  has  ever  said  anything  tending  to 
support  this  proposition,  even  by  construc- 
tion or  fair  implication,  it  is  doubtless  au- 
thority binding  upon  this  court.  But  it  is 
verv  clear,  I  think,  that  it  has  not.  Lofton 
v.  8U;€l€,  152  U.  S.  133.  38  L.  ed.  385,  14 
Sup.  Ct.  Rep.  499.  That  case  decided  three 
propositions,  none  of  which  have  any  rela- 
tion to  this  case:  (1)  That  the  state  had 
the  power  to  regulate  the  manner  of  taking 
fish  from  waters  within  its  jurisdiction;  (2) 
that  it  had  power  to  forbid  fishing  in  such 
waters  with  nets;  (3)  that,  the  nets  de- 
stroyed in  that  case  being  of  comparatively 
small  value,  the  state  had  power  to  declare 
them  a  nuisance  and  summarily  abate  them. 
Over  V.  Connecticut,  161  U.  S.  519,  40  L.  ed. 
793,  16  Sup.  Ct.  Rep.  600.  That  case  de- 
cides the  following  points:  (1)  That  a 
state  statute  which  forbids  the  killing  of 
game  for  the  purpose  of  conveying  the  same 
beyond  the  limits  of  the  state,  or  having  it 
in  possession  with  that  intent,  is  valid;  (2) 
that  wild  game  within  the  state  belongs  to 
the  whole  people  in  common,  and  that  legis- 
lation to  prevent  its  extinction  by  conveying 
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it  out  of  the  state  was  not  in  conflict  with 
the  Constitution;  (3)  that  the  individual 
who  caught  or  killed  it  within  the  state  ac- 
quired, not  an  absolute,  but  a  qualified,  prop- 
erty in  it,  since  the  use  or  enjoyment  was 
limited  to  the  boundaries  of  the  state;  (4) 
that,  since  the  use  or  enjoyment  was  limited 
to  the  people  of  the  state,  it  was  not  the  sub- 
ject of  foreign  or  interstate  commerce, 
though  it  was  the  subject  of  internal  com- 
merce; (5)  not  being  the  subject  of  foreign 
or  interstate  commerce,  but  merely  of  inter- 
nal commerce,  the  statute  was  not  in  conflict 
with  the  commerce  clauee  of  the  Federal 
Constitution.  Every  proposition  embraced 
in  these  two  cases  may  be  and  is  freely  ad- 
mitted, but  not  one  of  them  has  any  bearing 
on  this  case.  In  the  first  case  it  was  held 
that  the  state  had  power  to  forbid  fishing 
with  nets,  and,  in  order  to  make  the  prohi- 
bition effectual,  to  declare  the  nets  a  nui- 
sance and  destroy  them  summarily,  without 
liability  for  compensation.  In  tiie  second 
case  it  .was  held  that,  inasmuch  as  the  state 
owned  all  the  game  within  its  limits,  it 
might  legislate  to  keep  it  there,  and  could 
forbid  anyone  from  conveying  it  out  of  the 
state,  and  enforce  such  prohibition.  But  I 
am  unable  to  see  how  all  this,  or  anything  in 
those  cases,  helps  the  plaintiff's  position  in 
this  case.  Here  the  defendant  bought  fish 
in  Canada  as  a  commercial  article,  where  it 
was  lawfully  exposed  for  sale,  imported  it 
into  this  state  under  revenue  laws,  and  had 
what  was  clearly  his  own  property  in  his 
possession;  and,  because  he  is  possessed  of 
his  own  property  so  acquired,  the  statute  in 
question  subjects  him  to  indictment  and  civil 
penalties.  It  would  be  difficult,  in  this  view, 
to  imagine  a  plainer  or  more  direct  inter- 
ference with  foreign  commerce  than  this  case 
presents. 

The  main  proposition,  after  all,  in  support 
of  the  plaintifiT's  contention,  i«  based  more 
upon  policy  and  expediency  than  upon  law. 
When  fairly  stated,  it  is  this:  A  statute  to 
protect  fish  and  game  within  the  state  does 
not  protect  unless  it  inhibits  the  importation 
of  fish  and  game  from  a  foreign  country  or 
another  state.  When  this  proposition  is 
carefully  examined,  it  will  be  found  to  be  not 
only  without  any  foundation  in  fact  or  in  ex- 
perience, but,  when  applied  to  cases  like  the 
one  in  hand,  the  manifest  tendency  is  to  de- 
feat the  very  object  of  the  law,  which,  of 
course,  must  be  assumed  to  be  protection. 
The  individual  who  is  permitted  to  hunt  and 
fish  in  Canada  or  in  another  state,  and  bring 
with  him  here  the  fruits  of  his  labor,  will  do 
very  much  less  of  hunting  and  fishing  at 
home.  If  his  warfare  upon  game  or  fish  is 
carried  on  in  a  foreign  country  or  in  another 
state,  it  would  seem  to  be  unwise  to  prevent 
him  for  the  purpose  of  jwotecting  fish  and 
game  at  home.  The  game  law  that  cuts  off 
the  supply  from  abroad  diminishes,  rather 
than  increases  and  protects,  the  supply  at 
home.  Tjegislation  that  would  prohibit  the 
defendant  from  drawing  a  supply  of  fresh 
fish  from  Canada  during  the  close  season 
simply  furnishes  a  strong  temptation  to  pro- 
cure it  from  the  waters  of  this  state,  even  in 
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violation  of  law.  It  is  said  that  there  is  a 
passion  inherent  in  man  to  kill  or  capture 
game,  in  spite  of  penal  laws  forbidding  it. 
If  that  be  sO,  it  would  seem  to  be  wisdom  to 
allow  the  passion  to  expend  itself  by  permitr 
ting  those  who  enjoy  it  to  capture  and  be- 
come possessed  of  fish  or  game  in  Canada,  or 
in  other  states  where  the  law  permits  it, 
rather  than  furnish  a  temptation  to  violate 
the  law  at  home  during  the  close  season. 
To  forbid  the  taking  of  fish  in  a  foreign  coun- 
try or  in  another  state,  where  it  is  lawful^ 
by  our  own  citizens,  during  the  season,  or  the 
possession  within  the  state  of  what  is  so 
taken,  tends  to  exterminate  rather  than  pro- 
tect fish  here.  The  l^islator  who  would 
protect  the  forests  of  this  state  by  prohib- 
iting the  importation  of  lumber  or  timber 
from  Canada  or  from  other  states  would  be 
rated  as  a  visionary  theorist,  but  in  a  cer- 
tain degree  that  is  the  principle  upon  which 
the  argument  for  the  People  in  this  case  pro- 
ceeds for  the  protection  of  fish  and  game. 
What  is  true  with  respect  to  the  forests  i» 
equally  true  of  every  other  natural  product 
of  the  soil  or  of  the  waters  of  the  state,  sa 
that  it  is  plain  that  the  plaintiff's  theory 
of  this  case,  when  put  into  complete  opera- 
tion all  around  the  boundaries  of  the  state, 
would,  instead  of  protecting  fish  and  game, 
go  far  to  exterminate  both. 

But  all  these  considerations  are  subordi- 
nate and  collateral  to  the  main  question, 
and,  when  they  are  all  weighed  and  exam- 
ined, we  are  brought  back  again  to  the  real 
situation  which  the  case  presents.  Admit- 
ting, for  the  purposes  of  the  argument,  that 
the  statute  in  question  means  just  what  the 
plaintiff's  counsel  claims  for  it,  the  import- 
ant fact  still  remains  that  Congress  has  per- 
mitted the  defendant  to  import  fresh  fish 
upon  payment  of  certain  duties.  It  has 
paid  the  duties  and  complied  with  the  Fed- 
eral regulations,  but  when  the  article  i? 
brought  here  the  state  steps  in  and  forbids 
the  defendant  to  have  it  in  his  possession, 
and,  of  course,  forbids  the  sale.  This  cre- 
ates a  direct  conflict  between  the  regulations 
of  Congress  and  those  of  the  state,  and  oon- 
sequMitly  the  latter  must  yield  to  the  former. 
The  state  had  no  power  to  extend  its  police 
legislation  to  such  a  transaction,  and,  of 
course,  had  no  power  to  forbid  what  Con- 
gress had  expressly  permitted. 

The  case,  in  my  opinion,  was  correctly  de- 
cided by  the  courts  below,  and  the  judgment 
should  he  affirmed,  with  costs. 

Parker,  Ch.  J.,  and  Landon,  J.,  concur. 
Wermer,  J.,  concurs  on  first  ground  stated 
in  opinion. 

Gray,  J.,  dissenting: 

The  questions  certified  for  our  decision  are 
questions  of  law,  which  were  raised  below 
by  the  demurrer  to  the  defenses  interposed 
in  the  action.  They  are  these:  Are  the 
facts  that  these  fish  were  lawfully  taken  in 
the  dominion  of  Canada,  and  that  they  were 
purchased  there  by  the  defendant,  and  by  it 
imported  into  the  state  of  New  York,  upon 
payment  of  the  duties  fixed  pursuant  to  the 
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United  States  tariff  laws,  a  ^ood  answer  to 
the  claim  of  the  People  that  tne  fisheries  law 
has  been  violated  by  having  such  fish  in  pos- 
session? And  is  the  state  statute  for  inhib- 
iting the  possession  during  the  close  season 
of  this  state  in  conflict  with  the  Federal  Con- 
stitution or  with  the  Constitution  of  this 
state? 

It  is  not,  nor  can  it  be,  seriously  con- 
tended, as  I  think,  that  the  law  is  in  conflict 
with  any  of  the  provisions  of  the  Constitu- 
tion of  the  state.  The  case  of  Phelps  v.  Ra- 
cey,  60  N.  Y.  10,  19  Am.  Rep.  140,  should  be 
conclusive  upon  that  point,  whatever  may  be 
said  of  it  upon  the  Federal  question  raised. 
The  Federal  question  is  whether  the  statute, 
in  the  particular  feature  in  question,  violates 
or  infringes  upon  the  provisions  «of  the  Con- 
stitution of  the  United  States,  which  au- 
thorize Congress  to  regulate  commerce  with 
foreign  nations  and  between  the  states.  The 
defendant's  contention  upon  that  ground  has 
been  sustained  below.  The  theory  of  Mr. 
Justice  Lambert's  opinion  at  the  trial  term, 
which  was  adopted  by  the  justices  of  the  ap- 
pellate division,  is,  as  I  apprehend  it,  that, 
m  making  unlawful  the  possession  of  prop- 
erty which  has  been  imported  under  the  sanc- 
tion of  the  Federal  tariff  laws,  the  enact- 
ment of  those  provisions  of  the  fisheries  stat- 
ute by  the  legislature  conflicted  with  the 
power  vested  in  Congress  under  the  com- 
merce clause  of  the  Federal  Constitution  re- 
ferred to.  It  was  also  observed  by  the 
learned  justice,  in  his  opinion,  that  "the  ob- 
ject of  the  statute  is  to  protect  the  game 
fishes  in  the  waters  of  the  state,  and  that 
object  is  not  promoted  by  depriving  citizens 
of  their  property  in  fish  which  have  been 
caught  and  killed  outside  of  the  jurisdiction 
of  the  state,  and  which  have  become  com- 
ponent parts  of  commerce;  and  the  law  can- 
not, therefore,  be  sustained  as  an  exercise  of 
the  police  power,  except  as  it  deals  with 
those  fish  which  may  have  been  taken  within 
the  jurisdiction  of  the  state."  Prior  to  this 
decision  of  the  learned  court  below,  Phelps 
v.Racey  was  regarded  as  settling  thequestion 
of  the  legislative  power  to  do  just  what  has 
been  done  in  the  law  now  attacked.  That 
was  an  action  which  was  brought  under  the 
game  law  of  1871  to  recover  penalties  against 
the  defendant  for  having  in  possession,  con- 
.  trary  to  the  statute,  certain  game  birds  dur- 
ing the  close  season.  The  defense  was  that 
the  defendant  became  possessed  of  them  dur- 
ing the  open  season,  or  they  were  received 
from  the  states  of  Minnesota  or  Illinois, 
where  the  killing  at  the  time  was  lawful. 
Tlius  the  situation  was  the  same  as  in  the 
present  case,  so  far  as  it  presented  the  legal 
questions.  It  was  there  held  that  the  fact 
alWed,  that  the  game  "was  either  killed 
within  the  lawful  period,  or  brought  from 
another  state  where  the  killing  was  lawful," 
constituted  no  defense,  inasmuch  as  the  pen- 
alty was  denounced  against  the  selling  or 
popsospion,  irrespective  of  the  time  or  place 
of  killing.  The  objection  of  a  want  of  power 
in  the  legislature  to  pass  the  act  was  held  to 
be  untenable,  and  it  was  said  that  the  meas- 
ures best  adapted  for  the  protection  and  the 
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preservation  of  game  "are  for  the  legislature 
to  determine,  and  the  courts  cannot  review 
its  discretion.  If  the  regulations  operate  in 
any  respect  unjustly  or  oppressively,  the 
proper  remedy  must  be  applied  by  that  body." 
And  the  provisions  of  the  act,  though  seem- 
ingly stringent  and  severe,  were  not  "foreign 
to  the  objects  sought  to  be  attained,  or  out- 
side of  the  wide  discretion  vested  in  the  leg- 
islature." In  speaking  of  the  argument 
that  the  law  violated  the  commerce  clause 
of  the  Federal  Constitution,  Chief  Judge 
Church  deemed  it  unnecessary  to  consider 
"how  far  the  exercise  of  the  power  of  Con- 
gress under  the  provision  would  interfere 
with  the  authority  of  the  state  to  pass  game 
laws,  and  regulate  and  prohibit  the  sale  and 
possession  of  game,  either  as  a  sanitary 
measure,  or  for  its  protection  as  an  article 
of  food.  It  will  suffice  for  this  case  that  the 
statute  does  not  conflict  with  any  law  which 
Congress  has  passed  on  the  subject."  The 
authority  of  this  case  upon  the  constitu- 
tional right  to  enact  such  laws  has  been 
widely  recognized  in  the  state  courts,  where 
similar  statutory  provisions  were  assailed, 
and,  among  other  cases,  might  be  cited  those 
of  Magner  v.  People,  97  111.  320;  Com,  v. 
Savage,  155  Mass.  278,  29  N.  E.  468;  State 
V.  Rodman,  58  Minn.  393,  59  N.  W.  1098,  and 
Roth  V.  State,  7  Ohio  C.  C.  62.  In  England 
the  case  of  Whitehead  v.  Smithers,  L.  R.  2  C. 
P.  Div.  553,  may  be  referred  to  as  in  point, 
where  Chief  Justice  Coleridge  observed  of 
the  act  for  the  protection  of  wild  fowl, 
passed  in  1876,  that  "the  object  is  to  prevent 
British  wild  fowl  from  being  improperly 
killed  and  sold  under  pretense  of  their  being 
imported  from  abroad."  And  see  Pruse  v. 
Bradley,  L.  R.  16  Q.  B.  Div.  148,  upon  the 
fresh  water  fisheries  act. 

In  the  court  below,  Phelps  v.  Racey  was 
deemed  to  be  no  longer  controlling,  for  the 
reason  that  its  principles  have  been  "over- 
ruled by  subsequent  judicial  authority." 
The  reference  is  to  that  part  of  the  opinion 
which  suggests  the  proposition  that,  in  the 
absence  of  the  enactment  of  a  law  by  Con- 
gress, the  states  may  regulate  commerce 
among  themselves.  This  doctrine,  though 
supported  by  authority  at  the  time  {Peirce 
V.  yew  Hampshire,  6  How.  504,  12  L.  ed. 
256),  would  seem  to  have  been  overruled  by 
later  cases  iLcisy  v.  Hardin,  135  U.  S.  100, 
34  L.  ed.  128,  3  Inters.  Com.  Rep.  36,  10 
Sup.  Ct.  Rep,  081,  and  SchoUenherger  v. 
Pennsylvania,  171  U.  S.  1,  43  L.  ed.  49,  18 
Sup.  Ct.  Rep.  757),  which  hold  that  laws 
inhibiting  the  receipt  of  an  imported  com- 
modity or  its  disposition  amount  essentially 
to  a  regulation  of  commerce  with  foreign  na- 
tions or  among  the  states.  I  consider,  how- 
ever, that  the  fisheries  law  presents  no  con- 
flict with  the  commerce  clause  of  the  Fed- 
eral Constitution,  and  that  it  is  purely  a 
governmental  regulation,  within  the  legiti- 
mate exercise  of  the  police  power  of  the  state, 
relating  to  a  matter  essentially  of  internal 
policy,  as  afl'ected  by  a  common  public  in- 
terest. It  was  quite  unnecessary  to  the  de- 
cision of  Phelps  V.  Rncey  that  Chief  Judge 
Church  should  have  expressed^himself  as  he 
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did  upon  the  question  of  the  bearing  of  the 
statute  upon  the  commerce  clause  of  the  Fed- 
eral Constitution,  and  it  did  not  prevent  the 
decision  from  being  controlling  upon  the 
main  question.  There  is  no  question  of  in- 
terstate or  foreign  commerce,  in  my  opinion, 
but  merely  one  of  whether,  in  the  interest 
of  the  protection  and  preservation  of  game 
fishes,  the  legislature  may  not  competently 
enact  a  statute  so  stringent  in  its  provisions 
as  to  insure  the  accomplishment  of  the  end 
in  view,  however  it  might  result  in  an  ap- 
parent restriction  of  the  liberty  of  the  citi- 
zen. Compared  with  the  legislation  which 
was  sustained  in  the  grain  elevator  cases 
{People  V.  J^udd,  117  N.  Y.  1,  5  L.  R.  A.  669, 
22  N.  E.  G70,  682,  Affirmed  in  143  U.  S.  517, 
36  L.  ed.  247,  4  Inters.  Com.  Rep.  45,  12  Sup. 
Ct.  Rep.  408),  where  the  right  of  the  legisla- 
ture to  fix  the  maximum  charge  which  a 
person  might  make,  in  his  own  business,  for 
elevating  grain,  and  to  limit  the  charge  for 
shoveling  to  the  actual  cost,  was  upheld 
upon  the  theory  that  the  business  was  one 
which,  by  reason  of  its  magnitude  and  char- 
acter, was  affected  by  a  public  interest,  this 
statute  is  mild  indeed.  The  exercise  of  the 
police  power,  which  is  necessarily  vested  in 
the  state  government  for  the  proper  r^ula- 
tion  of  matters  which  concern  the  well-be- 
ing and  prosperity  of  the  community,  within 
constitutional  limits,  rests  in  the  wise  dis- 
cretion of  the  legislature.  When  its  opera- 
tion is  in  the  direction  of  so  regulating  the 
use  of  private  property,  or  of  so  restraining 
personal  action,  as  to' secure,  or  to  tend  to, 
the  comfort  and  welfare  of  the  community, 
no  constitutional  guaranty  is  violated.  Peo- 
ple V.  Ewer,  141  N.  Y.  129,  26  L.  R.  A.  794, 
30  N.  E.  4.  It  is  implied  in  the  social  com- 
pact that  in  matters  of  public  concern  "the 
interest  of  the  individual  shall  always  yield 
to  that  of  the  public.  The  legislature  is  not 
the  final  judge  as  to  what  is  a  proper  exer- 
cise of  the  police  power j  and  its  acts  in  that 
direction  are  subject  to  review  in  the  courts; 
but,  where  a  public  and  beneficial  purpose  is 
evident,  the  courts  will  not  substitute  their 
judgment  for  that  of  the  legislative  body. 
The  remedy  must  be  found  in  an  appeal  to 
the  legislative  wisdom.  In  Oeer  v.  Conneo 
ticut,  161  U.  S.  519,  40  L.  ed.  793,  16  Sup. 
Ct.  Rep.  600, — a  case  arising  under  the  Con- 
necticut statute  in  relation  to  game  birds, 
— it  was  said  that  "the  right  to  preserve 
game  flows  from  the  undoubted  existence  in 
the  state  of  a  police  power  to  that  end,  which 
may  be  none  the  less  efficiently  called  into 
play  because  by  doing  so  interstate  com- 
merce may  be  remotely  and  indirectly  af- 
fected. [Citing  cases.]  Indeed,  the  source 
of  the  police  power  as  to  game  birds  .  .  . 
flows  from  the  duty  of  the  state  to  preserve 
for  its  people  a  valuable  food  supply," — cit- 
ing Phelps  V.  Racey  and  other  cases.  In 
Lau7ton  v.  Steele,  162  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  449,  Affirming  our  de- 
cision in  119  N.  Y.  226,  7  L.  R.  A.  134,  23  N. 
E.  878,  the  police  power  of  the  state  was  dis- 
cussed, and  it  was  said  that  "the  preserva- 
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tion  of  game  and  fish,  however,  has  always 
been  treated  as  within  the  proper  domain  of 
the  police  power,"  and  that  "the  state  may 
interfere  whenever  the  public  interests  de- 
mand it,  and  in  this  particular  a  large  dis- 
cretion is  necessarily  vested  in  the  legisla- 
ture to  determine,  not  only  what  the  public 
interests  require,  but  what  measures  are  nec- 
essary for  the  protection  of  such  interests,** 
— citing  cases.  "It  must  appear,"  the  opin- 
ion holds,  "first,  that  the  interests  of  the 
public  generally,  as  distinguished  from  those 
of  a  particular  class,  require  such  interfer- 
ence; and,  second,  that  the  means  are  reason- 
ably necessary  for  the  accomplishment  of  the 
purpose,  and  not  unduly  oppressive  upon  in- 
dividuals." 

The  object  of  this  statute  was  to  protect 
and  preserve  certain  game  fishes  during  the 
breeding  season, — ^an  object,  manifestly,  in 
which  the  people  of  the  state  may  be  pre- 
sumed to  be  more  or  less  keenly  interested, 
and  which  is  recognized,  as  Judge  Church 
observed,  in  all  civilized  countries.  The  pur- 
pose is  to  protect  certain  fishes  within  our 
jurisdiction,  with  no  reference  to  those  of 
other  states  or  countries:  If  they  may  be 
brought  into  the  state  within  the  close  sear 
son  here,  as  articles  of  commerce  protected 
by  United  States  laws,  and  therefore  placed 
beyond  the  reach  of  state  laws  declaring  and 
regulating  an  internal  policy,  the  result 
would  be  to  facilitate  evasions  of  the  law, 
and  to  make  detection  difficult,  if  not  im- 
possible. The  general  tendencies  of  human 
nature,  it  might  not  inappropriately  be  ob- 
served, are  such  as  to  make  necessary  so 
strict  a  law  as  to  render  obedience  to  the 
mandate  certain.  The  statute  aims  at  pre- 
venting game  fishes  from  being  unlawfully 
taken  and  exterminated,  and  any  r^ulation 
which  tends  to  secure  that  aim  should  be  re- 
garded as  a  legitimate  and  fair  exercise  of 
the  police  power.  Not  an  arbitrary,  but  a 
wise  and  politic,  purpose  is  evident  in  this 
statutory  regulation,  touching  as  it  does  the 
interests  of  the  people  in  a  form  of  food  sup- 
ply, as  in  a  form  of  sport.  I  cannot  under- 
stand its  being  likened  to  such  legislation  as 
was  condemned  in  People  v.  Hawkins,  157  N. 
Y.  1,  42  L.  R  A.  490,  51  N.  E.  2.57.  There 
the  act  required  all  goods  made  by  contract 
labor  to  be  labeled,  "Convict  Made,"  when 
possessed  and  oflfered  for  sale;  and  it  was 
held  to  be  repugnant  to  the  commerce  clause 
of  the  Federal  Constitution,  because  "a  r^u- 
lation  of  commerce  by  means  of  which  the 
value  of  merchandise  made  in  another  state 
was  to  be  depressed,  or  its  sale  prohibited." 
It  was  a  restriction  upon  the  freedom  of  com- 
merce to  permit  the  same  articles  to  be  put 
upon  the  market  freely,  if  made  in  factories, 
when,  if  made  in  a  prison  in  another  state,  a 
citizen,  having  lawfully  purchased  them, 
could  not  expose  them  for  sale  without 
branding  or  labeling  them  as  convict  made. 
Nor  can  I  perceive  that  the  doctrine  of  the 
Oleomargarine  Cases  is  applicable.  Schol- 
leiihcrgei'  v.  Pennsiflvania,  171  U.  S.  1,  43  L. 
ed.  49i  18  Sup.   Ct,  Rep.   757.    There  is  a 
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clear  distinction  between  legislation  which 
discriminates  with  reference  to  a  manufac- 
tured food  product,  not  impure  nor  unhealth- 
ful,  and  legislation  which  seeks  to  preserve 
the  game  fishes  within  the  waters  of  the  state 
either  as  a  natural  article  of  food  supply  or 
as  a  form  of  public  sport.  In  the  one  case 
there  is  an  interference  with  commerce,  as 
commerce.  In  the  other  case  commerce  is 
not  aimed  at,  but  the  preservation  from  ex- 
termination of  the  people's  property  in  game 
fishes.  In  the  one  case  there  is  interference 
with  commercial  dealing  in  a  manufactured 
product,  which  not  unreasonably  may  be  said 
to  lack  justification  in  those  ordinarily  rec- 
ognized principles  upon  which  the  police  pow- 
er of  the  state  is  properly  exercised,  while  in 
the  other  case  the  preservation  from  exter- 
mination of  the  game  fishes  within  the  juris- 
diction of  the  state  reasonably  commends  it- 
self as  legislation  in  the  interest  of  preserv- 
ing to  the,  people  a  valuable,  natural,  and 
common  food  supply,  which  is  deemed  in  dan- 
ger of  being  destroyed,  and  which  it  is  there^ 
fore  the  duty  of  the  state  to  prevent  by  the 
exercise  of  its  undoubted  police  power.  The 
SchoVcJiberger  Case  dealt  with  the  prohibi- 
tion by  legislation  of  oleomargarine  as  a  law 
**which  prevents  the  introduction  of  a  per- 
fectly healthful  commodity,  merely  for  the 
purpose  of  in  that  way  more  easily  prevent- 
ing an  adulterated  and  possibly  injurious  ar- 
ticle from  being  introduced.  We  do  not 
think  this  is  a  fair  exercise  of  legislative  dis- 
cretion, when  applied  to  the  article  in  ques- 
tion." Per  Peckham,  J.,  at  page  15,  171  U. 
S.,  page  54,  43  L.  ed.,  and  page  762,  18  Sup. 
Ct.  Rep.  I  think,  if  importations  may  be  ex- 
cluded which  might  afi'ect  the  public  health, 
that  they  may  be  excluded  if  tending  to  en- 
danger the  enforcement  of  a  law  intended  to 
protect  and  to  preserve  the  people's  property 
rights  in  game  and  fishes.  There  is  no  dan- 
ger that  legislative  encroachments  upon  indi- 
vidual rights  will  be  encouraged  by  such  a 
decision.  The  presumption  which  obtains  in 
favor  of  the  constitutionality  of  legislative 
acts  is  not  met  liere  by  any  reasonable  objec- 
tion. The  only  and  the  evident  object  of  the 
statute  is  to  protect  the  game  fishes  men- 
tioned, during  a  season  allowed  for  breeding 
and  development,  and  must  surely  be  within 
the  admitted  range  of  the  duties  of  state  gov- 
emment. 

It  should  be  observed,  in  connection  with 
the  views  expressed,  that  by  §  190  of  the  Code 
of  Civil  Procedure  our  jurisdiction  to  review 
is  confined  to  the  questions  certified.  In  this 
case  they  demand  of  the  court  whether  the 
statute  they  refer  to  is  in  conflict  with  any 
provisions  of  the  state  or  the  Federal  Consti- 
tution. Other  questions  are  not  here,  which 
might  be  suggested  ae  affecting  the  construc- 
tion of  the  statute  in  its  effect  upon  some  ex- 
ercise of  private  rights  in  one  way  or  anoth- 
er. I  think  that  the  judgment  should  be  re- 
versed, and  that  the  questions  certified 
should  be  answered  in  the  negative. 

Haisl&t  and  Martiii,  JJ.,  concur. 
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EPPENS,    SMITH,    &    WIEMANN    COM- 
PANY,  Appu, 

V. 

Lomax  LITTLEJOHN  et  al,  Respta. 
(164  N.  T.  187.) 

1.  The  slilpnient  of  ffoods  nnder  a  con- 
tract for  sale  which  does  not  specify  any 
time  for  delivery  must  be  made  within  a  rea- 
sonable time. 

2.  A  letter  from  a  vendor  to  Its  aarent 
at  the  shipping  port  prior  to  the  shipment 
of  goods,  characterizing  the  delay  thereof  as 
altogether  unreasonable,  Is  admissible  in  an 
action  by  such  vendor  for  damages  for  re- 
fusal to  accept  and  pay  for  the  goods,  in 
which  the  defense  is  unreasonable  delay  in 
shipment. 

3.  Unreasonable  delay  in  the  •lilpn&ent 
of  Boods  !•  not  disproved  or  excused  by 
inability  to  procure  the  same  at  an  earlier 
date  where  this  results,  not  from  the  condi- 
tions and  circumstances  of  the  shipping  facil- 
ities themselves,  but  from  the  personal  dis- 
advantage peculiar  to  the  vendor  arising 
from  tiie  Influence  of  rival  houses,  and  the 
consequent  prejudice  and  discrimination 
against  itself  or  its  agent  on  the  part  of 
charterers. 

4.  A  vendee'*  nnderstandlnar  aa  to 
^vhat  vrlU  constltnte  reasonable  time 
for  delivery,  when  contained  in  an  answer 
to  a  request  to  change  the  method  of  ship- 
ment, which  involves  the  question  of  time, 
will  be  binding  on  the  vendor  if  no  response 
Is  made  thereto. 

6.  Evidence  of  ntatement*  aa  to  vrben 
Broods  ^-111  probably  be  shipped,  made 
by  the  vendor's  broker  at  the  time  of  malclng 
the  contract,  which  specifies  no  time  for  de- 
livery, is  admissible  to  show  the  Intention 
of  the  parties  as  to  what  should  constitute 
reasonable  time  for  the  delivery  thereof  un- 
der the  contract. 

(October  2,  1900.) 

APP>EIAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  the  Trial  Term  for  New  York  Coun- 
ty dismissing  the  complaint  in  a  suit  to  re- 
cover damages  for  refusal  to  accept  and  pay 
for  coffee  according  to  contract.    Affirmed. 

Statement  by  Landon,  J. : 

The  action  was  brought  to  recover  dam- 
ages for  defendants'  refusal  to  accept  and 
pay  for  a  certain  lot  of  coffee  bought  and 
sold  by  the  following  contract: 

Standard  Contract. 

New  York,  Feby.  8,  1893. 
Expected  mark:  "E.  S.  &  W."  «M." 
Sold  for  account  of  'M.  Eppens,  Smith  and 
Wiemann  Co.  to  Mess.  Littlejohn  &  Parsons. 
The  sound  and  made  sound  portion  of  about 
(1,000)  one  thousand  piculs  picked  Cor- 
inchie  coffee  (marks,  numbers,  and  name  of 


Note. — As  to  effect  of  intervening  Impossibil- 
ity to  perform  as  a  relief  from  the  obligation 
of  a  contract,  see  Stewart  v.  Stone  (N.  Y.)  14 
L.  R.  A.  215,  and  note;  Remy  v.  Olds  (Cal.)  21 
L.  R.  A.  645 ;  and  Pengra  v.  Wheeler  'Or.)  21 
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vessel  or  vessels  to  be  given  as  soon  as 
known  and  before  the  arrival  of  the  coffee) 

to  arrive  and  to  be  shipped ,  per  sailing 

vessel  called  the ,  from  Padang  bound 

for  New  York,  at  (27%)  twenty-seven  and 
half  cents  gold  per  pound,  basis  of  four 
months  notes,  bill  to  date,  when  the  coffee  is 
all  in  store.  Cash  as  delivered,  less  discount 
at  the  rate  of  seven  per  cent  per  annum  for 
unexpired  time.     No  arrival,  no  sale. 

Teackle  W.  Lewis,  Broker. 

Accepted : 

Eppens,  Smith,  and  Wiemann  Co. 

John  F.  Pupke,  President. 

The  contract  was  silent  as  to  the  time  of 
delivery,  and  defendants  pleaded  affirmative- 
ly that  it  had  been  unreasonably  delayed; 
also  that  subsequent  to  the  making  of  the 
contract  the  parties  had  expressly  agreed 
upon  a  specific  time,  prior  to  which  ship- 
ment must  be  made.  There  was  no  con- 
troversy as  to  the  quality  of  the  coffee,  nor 
as  to  the  amount  of  damages,  the  latter 
having  been  agreed  upon  as  amounting  to 
$5,000.  The  shipment  was  actually  made 
from  Padang  November  16,  1893,  and  the 
coffee  arrived  March  12,  1804.  This  was  the 
usual  length  of  the  voyage  by  sailing  vessel. 

Other  facts  are  stated  in  the  opinion. 

At  Ihe  close  of  the  evidence  plaintiff's  mo- 
tion to  direct  a  verdict  was  denied,  and  the 
case  was  submitted  to  the  jury,  who  ren- 
dered a  verdict  for  defendants. 

Mr.  George  A*  Strong,  with  Messrs. 
MartiB  Sb  Smitli,  for  appellant: 

Assuming  that  plaintiff  was  in  default  for 
not  shipping  the  coffee  within  the  proper 
time,  this  default  was  waived  by  the  de- 
fendants. 

Plaintiff  notified  defendants  in  August  of 
the  name  of  the  vessel.  This  was  plainly  an 
act  done  under  the  contract,  and  necessarily 
assuming  its  continuance.  Plaintiff  was 
bound  to  do  the  act,  because  as  to  it  the 
contract  was  still  in  force,  and  would  remain 
in  force,  unless  defendants  abrogated  it.  To 
this  notice  no  answer  is  made.  No  answer 
was  necessary  if  the  contract  were  to  con- 
tinue, but  an  answer  was  necessary  if  the 
defendants  meant  to  exercise  their  option 
and  repudiate  the  contract. 

Any  party  to  any  contract,  who  has  the 
right  to  repudiate  it,  at  his  option,  because 
of  some  default  by  the  other  party,  must  in- 
form the  latter  if  he  means  to  exercise  that 
option. 

It  was  error  to  admit  in  evidence  the  opin- 
ion expressed  by  plaintiff's  president  upon 
the  question  of  shipment  within  a  reasonable 
time. 

Harley  v.  Buffalo  Car  Mfg.  Go,  142  N.  Y. 
31,  36  N.  E.  813;  McCarragher  v.  Rogers, 
120  N.  Y.  526,  24  N.  E.  812;  Uart  v.  Hudson 
River  Bridge  Co.  84  N.  Y.  56;  Van  Zandt  v. 
Mutual  Ben,  L.  Ins.  Co.  56  N.  Y.  169,  14  Am. 
Rep.  215. 

There  can  be  no  ratification  without  full 
knowledge  of  all  material  facts. 

Baldwin  v.  Burrows,  47  N.  Y.  199;  Row- 
an V.  Hyatt,  45  N.  Y.  138. 
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Mr.  Frederic  O.  Dow,  for  respondents: 

Admissions  are  not  subject  to  the  strict 
rules  of  evidence,  but  may  be  in  a  form 
which  would  be  incompetent  on  the  witness 
stand. 

Lane  v.  Boston  d  A.  R.  Co.  112  Mass.  453; 
McCotter  v.  Hook^,  8  N.  Y.  497 ;  Ware  v. 
Dos  Passos,  162  N.  Y.  281,  56  N.  E.  742; 
Phillipps,  Ev.  2d  ed.  p.  209;  Doe  ex  dem. 
Digby  v.  Steel,  3  Campb.  115;  The  Actaeon^ 
1  Spinks  Eccl.  &  Adm.  Rep.  176. 

The  contract  being  silent  as  to  time,  ship- 
ment within  a  reasonable  time  was  intended ; 
and  it  was  for  the  jury,  upon  a  view  of  all 
the  circumstances  surrounding  the  contract 
and  naturally  within  the  contemplaticm  of 
the  parties,  to  determine  what  was  a  rea- 
sonable time  in  fact. 

Pope  V.  Terre  Haute  Car  d  Mfg.  Co.  107 
N.  Y.  61,  13  N.  E.  592;  New  Haven  d  K.  Co. 
V.  Quintard,  6  Abb.  Pr.  N.  S.  128;  Farmers* 
Loan  d  T.  Co.  v.  Hunt,  16  Barb.  514;  Jones 
V.  Fowler,  37  How.  Pr.  104;  White  v.  Tal- 
mage,  3  Jones  k  S.  223;  Sewton  ▼.  Wales^ 
3  Robt.  453. 

The  ordinary  meaning  of  such  a  contract 
could  not  be  modified  by  any  extraordinary 
circumstances,  or  circumstances  of  peculiar 
preiudice  against  plaintiff  on  the  part  of 
Padang  shippers,  of  which  circumstances  de- 
fendants were  ignorant,  and  which  did  not 
affect  the  trade  generally. 

Adams  ▼.  Royal  Mail  Steam-Packet  Co.  5 
C.  B.  N.  S.  491. 

Nothing  having  been  said  at  the  time  of 
making  this  contract  from  which  defendants 
could  nave  inferred  that  plaintiff  was  con- 
tracting in  any  other  than  the  usual  way» 
defendants  had  the  right  to  assume  that 
plaintiff  not  only  had  the  coffee  to  sell,  but 
had  facilities  for  shipment  within  the  cus- 
tomary period. 

New  UavHi  d  N.  Co.  ▼.  Quintard,  6  Abb. 
Pr.  N.  S.  128. 

If  any  special  circumstances  existed  mak- 
ing it  more  difficult  for  plaintiff  than  for 
merchants  generally  to  comply  ^vith  a  con- 
tract for  shipment  in  a  reasonable  time,  then 
plaintiff  should  have  guarded  against  tho«e 
difficulties  by  some  apt  provision  inserted  in 
the  contract. 

Adams  v.  Royal  Moil  Steam-Packet  Co.  5 
C.  B.  N.  S.  491 ;  Beehe  v.  Johnson,  19  Wend. 
500,  32  Am.  Dec.  618;  Arthur  v.  Wright,  57 
Hun,  22,  10  N.  Y.  Supp.  368. 

Icandon,  J.,  delivered  the  opinion  of  the 
court: 

The  parties  knew  when  th^  made  their 
contract  that,  owing  to  the  few  sailing  ves- 
sels leaving  Padang,  in  Sumatra,  for  New 
York,  a  delay  of  some  weeks  or  monthi^ 
might  occur  in  making  the  shipment  of  cof- 
fee. As  they  fixed  no  time  for  the  shipment 
in  the  contract  itself,  the  law  required  the 
shipment  to  be  made  within  a  reasonable 
time,  and  the  burden  was  upon  the  plaintifT 
to  show  compliance  in  this  particular.  Pope 
V.  Terrc  Haute  Car  d  Mfg.  Co.  107  N.  Y.  61, 
13  N.  E.  592.  What  constitutes  a  reasona- 
ble time  usually  depends  upon  the  circum- 
stances of  the  particular  case ;  such,  at  leasts 
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as  the  parties  may  be  supposed  to  have  con- 
templated in  a  general  way  in  making  the 
contract.  Stewcrt  v.  Marvel,  101  N.  Y.  357, 
4  N.  E.  743. 

The*  contract  was  made  in  New  York,  Feb- 
ruary 8,  1893.  The  plaintiflf  shipped  the 
coffee  from  Padang  for  New  York,  Novem- 
ber 18,  1893,  a  delay  of  nine  months  and  ten 
days.  A  sailing  yessel  left  Padang  for  New 
York  laden  with  coffee  and  rattan  March  30, 
one  May  4,  one  September  10,  and  another 
November  7.  The  plaintiff,  by  its  agents  at 
Padang,  requested  each  of  these  vessels  to 
take  this  coffee,  and  the  request  was  refused. 
The  evidence  given  on  the  part  of  the  plain- 
tiff tends  to  show  that  tl^is  refusal  was  made 
through  the  influence  of  the  plaintiff's  rivals 
in  the  coffee  trade  at  that  port,  and  the  hostil- 
ity of  the  charterers  of  vessels  to  one  Matzen, 
the  agent  of  the  vendors  of  the  coffee  to  the 
plaintiff,  who  acted  for  the  plaintiff  in  try- 
ing to  procure  the  shipment.  The  plaintiff 
now  insists  that  there  is  no  evidence  that 
the  delay  in  shipment  was  caused  by  preju- 
dice or  discrimination  against  itself  or  its 
vendors  at  Padang.  A  close  examination  of 
the  testimony  of  the  plaintiff's  witnesses — 
and  there  were  no  other  upon  this  point — 
shows  that  it  consists  of  their  assuming,  in 
explanation  and  excuse  for  the  delay,  that 
such  prejudice  and  discrimination  existed, 
instead  of  their  stating  the  particular  facts 
tending  to  show  its  existence.  But  the  plain- 
tiff cannot  be  heard  to  complain  that  this 
testimony  was  taken  at  the  value  at  which 
it  offered  it ;  the  excuse  could  be  accepted  as 
true,  although  insufficient. 

In  makinff  the  contract  it  was  undoubted- 
ly expected  by  the  defendants,  and  impliedly 
agreed  by  the  plaintiff,  that  the  latter  was 
in  a  situation  to  secure  a  shipment  by  the 
first  sailing  vessel  leaving  Padang  for  New 
York,  able  to  store  and  carry  the  coffee  prop- 
erly. A  sailing  vessel  usually  carries  from 
15.000  to  20,000  piculs,  and  the  plaintiff's 
shipment  was  of  only  1,000  piculs.  Matzen 
resided  at  Padang,  and  was  a  witness  in  be- 
half of  the  plaintiff.  He  testified  that  the 
shipment  was  delayed  "an  uncommonly  long 
*;mo  "    The  plaintiff's  president  as  early  as 


time.' 


July  10,  wrote  to  the  plaintiff's  agent  Pear- 
son at  Padang,  and  characterized  the  delay 
as  "altogether  unreasonable."  This  letter 
was  objected  to  by  the  plaintiff,  but  it  was 
clearly  the  plaintiff's  act  in  the  matter  of 
the  shipment  itself.  There  was  much  testi- 
mony tending  to  show  the  experience  of  the 
trade  as  to  the  time  in  which  shipments 
from  Padang  had  been  made. 

Thus,  the  jury  could  find  that  although 
the  plaintiff  made  every  reasonable  effort  to 
ship  the  coffee  promptly,  and  did  ship  it  at 
the  first  opportunity  it  could  command,  nev- 
ertheless the  delay  in  the  shipment  was  pro- 
longed, not  because  of  the  conditions  and  cir- 
cumstances of  the  shipping  facilities  them- 
selves, but  because  of  the  plaintiff's  personal 
inability  to  avail  itself  of  them.  The  delay 
was  therefore  unreasonable  as  to  the  defend- 
ants, because  uncommonly  long,  and  made 
so  hy  conditions  peculiar  to  the  plaintiff, 
and  not  to  the  transportation  xacilities. 
52  L.  R.  A. 


This  personal  disadvantage  was  not  within 
the  contemplation  of  the  contract,  and  is  not 
available  to  the  plaintiff  either  to  disprove 
unreasonable  delay  or  to  excuse  it.  Adams 
V.  Royal  Mail  Steam-Packet  Co.  6  C.  B.  N.  S. 
492;  Ellis  v.  Thompson,  3  Mees.  &  W.  445; 
Beehe  v.  Johnson,  19  Wend.  500,  32  Am.  Dec. 
518;  Arthur  v.  Wright,  57  Hun,  22,  10  N.  Y. 
Supp.  368;  NeiD  Haven  d  N,  Co.  v.  Quintard, 
C  Abb.  Pr.  N.  S.  128;  Phillips  y.  Taylor,  17 
Jones  &  S.  318. 

The  plaintiff  objects  that  the  case  was  not 
tried  upon  the  above  theory.  The  trial  court 
charged,  at  the  request  of  the  plaintiff:  "If 
the  jui-y  find  upon  the  evidence  that  plain- 
tiff made  the  shipment  of  this  coffee  upon 
the  first  vessel  that  would  give  the  space  for 
it,  then  plaintiff  is  entitled  to  a  verdict." 
"If  the  jury  find  upon  the  evidence  that 
plaintiff  made  all  reasonable  efforts  to  ship 
this  coffee  promptly,  taking  into  considera- 
tion all  the  facts  and  circumstances  of  this 
case,  then  plaintiff  is  entitled  to  a  verdict." 
At  the  request  of  the  defendants,  the  trial 
court  further  charged:  "If  the  jury  find 
that  the  failure  of  the  plaintiff  to  obtain 
freight  room  for  the  shipment  of  coffee  was 
due  to  a  discrimination  of  charterers  against 
them  or  their  consignors  in  Padang,  that 
fact  is  not  an  excuse  for  the  failure  of  plain- 
tiff to  ship  the  coffee  within  a  reasonable 
time."  This  portion  of  the  charge  modified 
the  preceding  portions  quoted  above,  and 
brought  the  case  within  the  rules  stated. 
The  judgment  for  the  defendants  should 
therefore  be  affirmed,  unless  some  exception 
upon  other  groimds  presents  reversible  error. 

The  plaintiff  urges  that  the  defendants 
waived  the  delay  in  shipment  by  not  object- 
ing to  it  on  or  soon  after  August  16,  when 
the  plaintiff  notified  the  defendants,  pursu- 
ant to  the  terms  of  the  contract,  of  the  name 
of  the  vessel  upon  which  it  intended  to  make 
the  shipment.  The  plaintiff  did  not  then 
notify  the  defendants  when  the  vessel  would 
sail.  One  of  the  defendants  testified  that 
upon  receiving  the  notice  he  supposed  the 
vessel  had  sailed.  On  December  27,  the 
plaintiff  notified  the  defendants  of  the 
marks  of  the  coffees,  and  on  December  30  the 
defendants  repudiated  the  contract  because 
of  the  delay.  This  was  nearly  two  and  one 
half  months  before  the  vessel  arrived.  It 
does  not  appear  that  the  defendants  delayed 
giving  the  plaintiff  notice  after  finally  de- 
ciding to  repudiate  the  contract.  A  ques- 
tion of  fact  was  thus  presented,  to  be  an- 
swered by  inference  from  the  circumstances. 
The  jury  could,  within  the  evidence,  answer 
it  as  they  did,  in  favor  of  the  defendants. 

It  was  one  of  the  defenses  that  in  March, 
1893,  Lewis,  the  broker  who  had  made  the 
original  contract  for  the  plaintiff  with  the 
defendants,  made  for  the  plaintiff  a  further 
agreement  with  them  whereby  the  time  for 
the  shipment  of  the  coffee  from  Padang  was 
extendi  and  limited  to  June  30.  The  plain- 
tiff urges  that  under  the  evidence  in  support 
of  this  defense  and  the  instructions  of  the 
court,  to  all  of  which  the  plaintiff  excepted, 
the  jury  might  have  found  for  the  defend- 
ants upon  this  ground,  and  not  upon  the 
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other.  We  proceed  to  its  examination.  It 
will  be  observed  that  the  first  ground  we 
have  discussed  rests  upon  the  evidence  of 
the  plaintiff,  and  seems  to  require  a  verdict 
for  the  defendants,  and  thus-  to  eliminate  re- 
versibility for  errors,  if  any,  upon  the 
CTound  now  under  consideration.  That  Lew- 
is did  assume  to  make  in  behalf  of  the  plain- 
tiff such  further  agreement  with  the  defend- 
ants is  settled  by  the  verdict  upon  conflict- 
ing evidence.  The  only  open  questions  are 
Did  he  have  the  plaintiff's  authority  to  do 
so?  or  Did  the  plaintiff  ratify  the  agreement 
after  it  was  made?  or.  Apart  from  the  agree- 
ment, did  plaintiff  acquiesce  in  the  defend- 
ants' construction  of  what  Would  be  rea- 
sonable time?  The  plaintiff  sent  Lewis  to 
the  defendants  to  ask  their  permission  to 
ship  the  coffee  via  Singapore  by  steamship 
instead  of  by  sailing  vessel  direct  from  Pa- 
dang.  This  would  obviate  or  lessen  the  de- 
lay in  shipment,  but  the  defendants  refused 
the  request,  because  steam  transportation 
might  injure  the  quality  of  the  coffee.  Lew- 
is had  no  other  or  further  express  authority 
from  plaintiff.  Whether  he  had  ostensible 
authority  we  do  not  think  it  necessary  to  de- 
cide. The  evidence  is  that  the  defendants, 
upon  making  this  extension  or  limit  of  time, 
mailed  a  letter  addressed  to  the  plaintiff, 
stating  their  refusal  to  accept  steam  trans- 
portation via  Singapore,  and  adding,  ''We 
grant  an  extension  of  time  of  shipment  to 
June  30,  1893."  This  letter  bears  date 
March  20.  The  plaintiff's  president  denies 
the  receipt  of  the  letter,  but  the  plaintiff 
had  other  agents  who  might  have  received 
it.  On  March  21,  however,  the  plaintiff,  by 
its  president,  wrote  to  its  vendors  in  Padang 
that  the  shipment  must  be  by  sail,  as  no 
other  way  would  be  satisfactory  to  the  ven- 
dees in  New  York.  The  question  of  the 
plaintiff's  receipt  of  the  letter  was  for  the 
jury.  AiMtin  v.  Holland,  69  N.  Y.  571,  25 
Am.  Rep.  246;  Oregon  8.  8,  Co.  v.  Otis,  100 
N.  Y.  446,  53  Am.  Rep.  221,  3  N.  E.  485. 
The  plaintiff  made  no  response  to  the  letter. 
The  letter  informed  the  plaintiff  of  the  re- 
sult of  the  mission  upon  which  plaintiff  had 
sent  Lewis  to  the  defendants,  and,  if  that 
result  was  not  satisfactory,  the  plaintiff 
should  have  promptly  repudiated  it. 

But,  apart  from  the  question  of  agency, 
the  plaintiff,  through  Lewis,  asked  the  de- 
fendants a  question  affecting  the  method  of 
shipment,  and  involving  the  question  of  its 
time.  The  defendants  answered  the  direct 
question,  and  then  stated  their  disposition 
of  the  involved  question  of  time.  The  an- 
swer was  their  understanding  of  the  limit 
of  reasonable  time  required  by  the  contract. 
If  it  was  not  also  the  plaintiff's,  it  was  its 
duty  to  say  so. 

If  the  letter  had  proposed  an  alteration  of 
the  contract,  the  rule  might  be  different; 
but  it  assumed  to  give  it  a  fixed  meaning, 
consistent  with  its  terms,  a  meaning  ap- 
parently favorable  to  the  plaintiff,  a  mean- 
ing to  which  the  plaintiff,  without  any  re- 
sponse, could  hold  the  defendants,  and  there- 
fore to  which,  in  the  absence  of  a  response, 
it  should  itself  be  held. 
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The  defendants  gave  evidence  to  the  effect 
that  Lewis,  when  he  made  the  contract  witb 
them  in  February,  stated  that  he  had  no 
doubt  the  shipment  would  be  made  in  Feb- 
ruary — ^March.  The  trial  court  charged  the 
jury  that,  if  they  found  that  Lewis  made 
that  statement,  the  jury  might  consider  it 
in  determining  what  was  a  reasonable  time 
within  which  the  shipment  was  to  be  made. 
This  was  not  error.  There  is  no  question 
ab«ut  the  authority  of  Lewis  to  make  the 
statement.  Mayer  v.  Dean,  115  N.  Y.  556, 
5  L.  R.  A.  540,  22  N.  E.  261.  One  test  of 
reasonable  time  is  the  time  within  the  con- 
templation of  the  parties  in  making  the  con- 
tract. If  they  then  talked  it  over,  and  un- 
derstood it  alike,  while  that  fact  would  not 
fix  the  exact  limit,  it  would  show  aboat 
what  they  understood  it  would  be.  If  Lew- 
is had  then  said  it  would  probably  be  twelve 
months  before  the  shipment  could  be  made, 
the  plaintiff  would  have  sought  to  show  it. 
In  either  case,  the  evidence  would  not  vary 
the  contract,  but  would  show  its  meaning 
as  the  parties  understood  it.  Ellis  v.  Thomp- 
son, 3  Mees.  &  W.  445;  Wharton,  Gontr.  § 
882. 

The  judgment  should  he  affirmed,  witb 
costs. 

Parker*  Oh.  J.,  and  O^Brien,  Bartlett, 
HalKht,  Vaan,  and  Cnllen,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York  ex  rtL 
William  J.  RODGERS,  Respt., 

V. 

Bird  S.  COLER,  Appt. 
(166  N.  Y.  1.) 

1.  The  irrantliiff  by  the  appellate  dl- 
vlffloB  of  a  nvrlt  of  mandamns  to  com- 
pel a  municipal  officer  to  perform  a  minis- 
terial duty  Is  not  reviewable  by  the  court  of 
appeals,  although  relator  was  not  entitled 
to  the  writ  absolutely  and  as  matter  of  legal 
right. 

2.  One  contract  In  a:  to  perforna  vrorlc 
npon  a  public  Improvement  does  nut. 
by  Incorporating  into  the  contract  the  pro- 
visions of  a  statute  as  to  the  rate  of  wages 
to  be  paid,  make  them  binding  upon  himself 
If  the  statute  Is  Invalid. 

8.  The  legislature  cannot  llx  by  stat- 
ute the  compensation  which  a  dty  must 
pay  for  labor  or  other  services  that  It  may 
be  obliged  to  employ,  when  such  regulations 
increase  the  cost  of  the  work  beyond  what 
it  would  be  obliged  to  pay  In  the  ordinary 
course  of  business,  and  the  Constitution  lim- 
its municipal  expenditures  o£  money  to  city 
purposes. 

4.  A  statute  depriving  a  city  aifd  one 
contractlnflT  'with  It  to  perform  work  on 
a  public  improvement,  of  the  power  to  con- 


Note. — ^As  to  the  power  of  the  legislature  to 
Impose  burdens  upon  municipalities  and  to  con- 
trol their  local  administration  and  property, 
see  note  to  State  ew  rel.  Bulkeley  y.  Williams 
(Conn.)  48  L.  R.  A.  465. 

As  to  constitutionality  of  eight-hour  law  as 
affecting  municipal  corporations,  see.  In  this 
series,  the  case  of  Re  Da'ton  (Kan.)  47  L.  R. 
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tract  for  the  necessary  labor  at  the  best 
rates  obtainable,  violates  the  principles  of 
clTlI  liberty  and  the  constitutional  proylsions 
protecting  private  property. 

6.  The  state  has  no  rlarlit  to  Interfere 
and  control  by  rK>inpulsory  legislation  the 
action  of  mnnlclpal  corporations  with  re- 
spect to  property  and  contract  rights  of  ex- 
clusively local  concerns. 

6.  The  levlnlature  cannot  eonllscate 
all  property  rlnrhts  of  one  who  has  un- 
dertaken to  make  a  public  improvement,  un- 
der his  contract,  because  of  his  breach  of  his 
undertaking  to  obey  the  provisions  of  a 
statute  as  to  the  rate  of  wages  to  be  paid. 

iParkcr,  OK  J.,  iind  Uaight,  J.,  dUaeni.) 

(February  26,  1901.) 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
CJourt,  Firftt  Department,  reversing  an  order 
of  a  Special  Term  for  New  York  County  de- 
nying an  application  for  a  writ  of  manda- 
mus to  compel  defendant  to  deliver  a  war- 
rant for  money  earned  by  relator  under  a 
contract  for  street  improvement.    Affirmed, 

Statement  by  O'Brien,  J. : 

Application  by  the  People,  on  the  relation 
of  William  J.  Rodgera,  for  mandamus  to 
Bird  S.  Coler,  a  a  comptroller  of  the  city  of 
New  York.  From  an  order  of  the  appellate 
division  (66  A  pp.  Div.  98,  67  N.  Y.  Supp. 
701)  reversing  an  order  of  the  special  term 
denying  the  relator's  motion  lor  a  peremp- 
tory writ  of  mandamus  commanding  the 
comptroller  to  deliver  to  him  a  warrant  on 
the  chamberlain  of  the  city  of  New  York  for 
the  payment  of  $2,863,  the  amount  earned  by 
the  relator  under  a  contract  with  the  city  for 
regulating  and  grading  135th  street  from 
Amsterdam  avenue  to  the  Boulevard,  and 
granting  relator's  motion  for  the  writ,  de- 
fendant appeals. 

The  papers  upon  which  the  relator  made 
the  application  show  that  on  the  5th  day  of 
February,  1900,  he  made  and  entered  into  a 
contract  with  the  city  for  regulating  and 
grading  that  part  of  the  street  above  de- 
scribed. The  contract  provided  that,  in  or- 
der to  prevent  disputes  and  litigation,  the 
chief  engineer  of  highways  should  in  all  cases 
determine  the  amount  and  quantity  of  the 
several  kinds  of  work  which  were  to  be  paid 
for  under  the  contract,  and  all  questions  in 
relation  to  his  work,  and  the  construction 
thereof;  and  that  his  estimate  and  decision 
should  be  final  and  conclusive  upon  the  con- 
tractor, and  a  condition  precedent  to  his 
right  to  receive  any  money  under  the  con- 
tract. It  is  alleged  that  the  relator  proceed- 
ed to  perform  and  carry  out  this  contract, 
and  prior  to  the  application  had  performed 
the  same  according  to  his  promise,  and  to  the 
satisfaction  of  the  commissioner ;  that  subse- 
quently the  chief  engineer  in  charge  of  the 
work  and  the  commissioner  of  highways 
made  their  certificate  in  writing  that  there 
was  earned  under  the  contract,  in  accordance 
with  the  terms  thereof,  by  the  relator,  and 
then  payable  to  him,  the  sum  of  $2,863.  This 
certificate  was  filed  in  tiie  office  of  the  comp- 
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f  troller,  who  thereupon  drew  bis  warrant  on 
I  the  chamberlain  for  that  sum,  but  refused  to 
deliver  the  same  to  the  relator,  or  to  make 
the  payment  under  the  contract.  The  refus- 
al of  the  comptroller  is  based  entirely  upon 
the  fact  alleged  that  the  relator,  in  the  per- 
formance of  the  contract,  violated  certain 
provisions  of  the  labor  law  (chap.  415,  Laws 
1897,  as  amended  by  chaps.  192,  667,  Laws 
1899).  The  following  are,  in  substance,  the 
provisions  of  this  statute  so  far  as  they  have 
any  relation  to  the  present  case : 

( 1 )  The  wages  to  be  paid  for  a  legal  day's 
work,  as  hereinbefore  defined,  to  all  classes 
of  such  laborers,  workmen,  or  mechanics  up- 
on all  such  public  work,  or  upon  any  mate- 
rial to  be  usied  upon  or  in  connection  there- 
with, shall  not  be  less  than  the  prevailing 
rate  for  a  day's  work  in  the  same  trade  or 
occupation  in  the  locality  within  the  state 
where  such  public  work  on,  about,  or  in  con- 
nection with  which  such  labor  is  performed, 
in  its  final  or  completed  form,  is  to  be  situ- 
ated, erected,  or  used.  Each  said  contract 
hereafter  made  shall  contain  a  stipulation 
that  each  such  laborer,  workman,  or  mechan- 
ic employed  by  such  contractor,  subcontract- 
or, or  other  person  on,  about,  or  upon  such 
public  work  shall  receive  such  wages  herein 
provided  for. 

(2)  Each  contract  for  public  work  here- 
after made  shall  contain  a  provision  that  the 
same  shall  be  void  and  of  no  effect  unless  the 
person  or  corporation  making  or  performing 
the  same  shall  comply  with  the  provisions  of 
this  act,  and  no  such  person  or  corporation 
shall  be  entitled  to  receive  any  sum,  nor  shall 
any  ofiicer,  agent,  or  employee  of  the  state 
or  of  a  municipal  corporation  pay  the  same, 
or  authorize  its  payment,  from  the  funds  un- 
der his  charge  or  control,  to  any  such  person 
or  corporation  for  work  done  upon  any  con- 
tract which,  in  its  form  or  manner  or  per- 
formance, violates  the  provisions  of  this  sec- 
tion. 

(3)  Any  officer,  agent,  or  employee  of  this 
state,  or  of  a  municipal  corporation  therein, 
having  a  duty  to  act  in  the  premises,  who 
violates,  evades,  or  knowingly  permits  the 
violation  or  evasion  of,  any  of  the  provisions 
of  this  act,  shall  be  guilty  of  malfeasance  in 
oflice,  and  shall  be  suspended  or  removed  by 
the  authority  having  the  power  to  appoint  or 
remove  such  officer,  agent,  or  employee,  other- 
wise by  the  governor.  Any  citizen  of  this 
state  may  maintain  proceedings  for  the  sus- 
pension or  removal  of  such  officer,  agent,  or 
employee,  or  may  maintain  an  action  for  the 
purpose  of  securing  the  cancelation  or  avoid- 
ance of  any  contract  which,  by  its  terms  or 
manner  of  performance,  violates  this  act,  or 
for  the  purpose  of  preventing  any  officer, 
agent,  or  employee  of  such  municipal  corpo- 
ration frum  paying  or  authorizing  the  pay- 
ment of  any  public  money  for  work  aone 
thereupon. 

The-  contract  was  framed  in  compliance 
with  these  provisions  of  the  law,  and  con- 
tains the  following  stipulation:  "The 
wages  to  be  paid  for  a  legal  day's  work,  as 
hereinbefore  defined,  to  all  classes  of  such 
laborers,   workmen,  or  mechi 
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sucli  public  work,  or  upon  any  material  to 
be  used  upon  or  in  coniiection  therewith, 
shall  not  be  less  than  the  prevailing  rate  for 
a  day's  work  in  the  same  trade  or  occupation 
in  the  locality  within  the  state  where  such 
public  work  on,  about,  or  in  connection  with 
which  labor  is  performed,  in  its  final  or  com- 
pleted form^  is  to  be  situated,  erected,  or 
used.  It  is  further  agreed  that  each  such 
laborer,  workman,  or  mechanic  employed  by 
such  contractor,  subcontractor,  or  other  per- 
son in,  about,  or  upon  such  public  work  shall 
receive  the  wages  hereinafter  set  forth.  It 
is  further  agreed  that  this  contract  shall  be 
void  and  of  no  effect  unless  the  person  or 
corporation  making  or  performing  the  same 
shall  comply  with  9ie  provisions  of  the  labor 
law.  .  .  .  The  contract  is  to  be  void  and 
of  no  effect  unless  the  rate  of  wages  specified 
in  §  3  of  said  labor  law  is  paid;  and  where 
laborers  are  employed  preference  is  to  be 
given  to  citizens  of  the  state  of  New  York,  as 
provided  in  §  13  thereof."  The  contractor 
paid  to  the  persons  employed  by  him  in  exe- 
cution of  Uie  contract  wages  fixed  as  to 
amount  by  mutual  agreement,  and  it  is  con- 
ceded that  he  paid  all  that  was  demanded  of 
him,  or  that  he  agreed  to  pay.  But,  since 
it  was  conceded  that  the  contractor  did  not 
in  all  cases  pay  the  prevailing  rate,  the  court 
at  special  term  held  that  the  contract  and  the 
law  were  violated,  and  that  the  relator  was 
not  entitled  to  the  writ.  The  appellate  divi- 
sion, by  a  divided  court,  reversed  the  order, 
and  granted  the  relator's  application,  and 
from  this  order  th«  corporation  has  appealed 
to  this  court. 

Messrs.  Theodore  Connoly  and  Ter- 
onoe   Farley,   with   Mr,   John    Whalen, 

for  appellant : 

By  the  express  provisions  of  §  3  of  chap. 
567,  Laws  1890,  the  defendant  is  prohibited 
from  complying  with  the  relator's  demand. 

The  whole  statute  shows,  not  an  adjust- 
ment of  contract  rights,  but  a  definition  of 
an  offense  against  the  law,  and  a  specific 
penalty  for  its  violation. 

The  Mary  Celeste,  2  Low.  Dec.  364,  Fed. 
Cas.  No.  9,202. 

When  a  party  has  a  remedy  by  action  he 
cannot  have  a  mandamus,  and  one  who  has 
entered  into  valid  contracts  with  a  munici- 
pal corporation  may,  after  having  performed 
the  same  on  his  part,  maintain  an  action 
against  the  corporation  to  recover  the 
amount  due  to  him. 

People  ex  rel.  Green  v.  Wood,  35  Barb.  663, 

13  Abb.  Pr..374,  22  How.  Pr.  286;  People  eto 
rel.  Steinson  v.  New  York  Bd.  of  Edu.  60 
Hun,  486,  16  N.  Y.  Supp.  308,  Affirmed  in  148 
N.  Y.  766,  43  N.  E.  989 ;  People  ex  rel.  Golden 
v.  Roosevelt,  24  App.  Div.  17,  48  N.  Y.  Supp. 
1043;  Merrill,  Mandamus,  §  17;  Spelling, 
Extraordinary  Relief,  §  1376;  High,  Extr. 
Legal  Hem.  §  339 ;  Wood,  Mandamus,  p.  68 ; 

14  Am.  &  Eng.  Enc.  Law,  p.  176;  note  to 
Hay  V.  Wilson  (Fla.)  14  L.  R.  A.  773. 

The  provision  of  the  labor  law  requiring 
contractors  or  municipal  corporations  to  pay 
their  laborers,  workmen,  and  mechanics  the 
62  L.  R.  A. 


prevailing  rate  of  wages  is  not  unconstitu- 
tional. 

A  municipal  corporation  is,  so  far  as  it<s 
purely  municipal  relations  are  concerned, 
simply  an  agency  of  the  state  for  conducting 
the  affairs  of  government,  and  as  such  it  is 
subject  to  the  control  of  the  legislature. 

Willia^is  V.  Eggleston,  170  U.  S.  304,  42 
L.  ed.  1047,  18  Sup.  Ct.  Rep.  617;  Re  2Vo- 
York  Protestant  Episcopal  Public  School,  4(5 
N.  Y.  181 ;  People  v.  Phyfc,  136  N.  Y.  554,  19 
L.  R.  A.  141,  32  N.  E.  978 ;  Terrett  v.  Taylor, 
0  Oranch,  43,  3  L,  ed.  650;  Paytie  v.  Tread- 
well,  16  Cal.  221;  Jones  v.  Lake  View,  151 
111.  663,  38  N.  E.  688 ;  Frederick  v.  Groshon, 
30  Md.  438,  96  Am.  Dec  591 ;  Groff  v.  Fred- 
erick City,  44  Md.  67 ;  State  Bank  v.  Madi- 
son ^  3  Ind.  43;  Luehrman  v.  Shelby  County 
Taxing  Dist.  2  Lea,  425;  Berlin  v.  Gorham, 
34  N.  H.  266;  Jersey  City  v.  Jersey  City  d 
B.  R.  Co.  20  N.  J.  Eq.  360 ;  Paterson  v.  Socir- 
ty  for  Establishing  Useful  Manufactures,  24 
N.  J.  L.  385 ;  State  ex  rel.  Cleveland  v.  Jersey 
City  Bd.  of  Finance  d  Taxation,  38  N.  J.  L. 
259 ;  Re  Dalton,  61  Kan.  257,  47  L.  R.  A.  380. 
59  Pac.  336. 

If  the  legislature  has  the  power  to  pass  a 
law  regulating  the  compensation  of  laborers 
employed  by  the  state,  it  has  the  same  right 
to  insist  that  a  municipality  or  its  contract- 
or pay  the  prevailing  rate  of  wages  to  its  la- 
borers. 

Such  a  law  has  been  passed  and  its  consti- 
tutionality upheld. 

Clark  Y.  State,  142  N.  Y.  101,  36  N.  E. 
317;  Uibhaixi  v.  Suffolk  County,  163  Mass. 
34,  39  N.  E.  285;  Frisbie  v.  United  States, 
157  U.  S.  160,  39  L.  ed.  657, 16  Sup.  Ct.  Rep. 
686. 

The  legislation  in  question  can  also  be  sus- 
tained on  the  ground  that  the  business  of 
making  and  repairing  public  highways  is  af- 
fected with  a  public  interest,  and  as  such  is 
subject  to  the  regulations  prescribed  by  the 
police  power  of  the  state. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77 ;  Georgia  R.  d  Bkg.  Co.  v.  Smith,  128  U. 
S.  174,  32  L.  ed.  377,  9  Sup.  Ct  Rep.  47 ;  All- 
nutt  v.  Inglis,  12  East,  527. 

That  the  business  of  contracting  for  the 
construction  of  public  works  of  a  municipali- 
ty is  impressed  with  a  public  interest  is  pat- 
ent upon  a  consideration  of  the  cases  which 
hold  that  the  contractor  stands  in  the  shoes 
of  the  city,  and  is  responsible  to  the  public 
for  accidents  happening  during  the  progress 
of  the  work. 

McMahon  ▼.  Second  Ave.  R.  Co.  75  N.  Y. 
231 ;  Lowery  v.  Brooklyn  City  d  N.  R.  Co. 
76  N.  Y.  28;  Little  v.  Banks,  85  N.  Y.  258: 
Bryant  ▼.  Randolph,  133  N.  Y.  71,  30  N.  E. 
657. 

Neither  is  the  labor  law  unconstitutional 
because  of  the  eight-hour  provision. 

People  V.  Phyfe,  136  N.  Y.  564,  19  L.  R.  A. 
141,  32  N.  E.  978;  State  v.  McNally,  48  La. 
Ann.  1450,  36  L.  R.  A.  633,  21  So.  27;  State 
V.  Holden,  14  Utah,  71,  sub  nam.  Holden  v. 
Hardy,  37  L.  R.  A.  103,  46  Pac.  768;  Af- 
firmf'd  in  160  U.  S.  366.  42  L.  ed.  780, 18  Sup. 
Ct.  Rep.  383;  State  v.  Holden,  14  Utah,  96, 
37  L,  R.  A.  108,  46  Pac.  1105;  Short  ▼.  BiO- 
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Hon^Bech  d  O.  Min.  Co.  20  Utah,  20,  45  L. 
K.  A.  603,  67  Pac.  720;  Re  DcUton,  61  Kan. 
257,  47  L.  R.  A.  380,  69  Pac.  336. 

'iliat  the  law  may  seem  unreasonable,  op- 
pressive, or  absurd,  or  that  there  may  be  ob- 
jections to  its  policy,  are  not  questions  for 
judicial  inquiry. 

Cooley,  Const  Lim.  6th  ed.  202. 

Due  process  of  law  undoubtedly  means  in 
the  due  course  of  legal  proceedings  according 
to  the  rules  and  forms  which  have  been  es- 
tablished for  the  protection  of  private 
rights. 

Wesiei'oelt  v.  Oreggy  12  N.  Y.  209,  62  Am. 
Dec.  100;  Davidson  v.  New  Orleans,  96  U.  S. 
102,  24  L.  ed.  618. 

Legislation  is  not  open  to  the  charge  of  de- 
priving one  of  his  rights  without  due  pro- 
cess of  law  if  it  be  .general  in  its  operation 
upon  the  subjects  to  which  it  relates. 

Dent  V.  West  Virginia,  129  U.  S.  124,  32 
L.  ed.  626,  9  Sup.  Ct.  Rep.  231;  Missouri  P. 
K.  Co,  V.  Humes,  115  U.  S.  512,  29  L.  ed. 
463,  6  Sup.  Ct.  Rep.  110;  Re  Brosnahan,  4 
McCrary,  1,  18  Fed.  67. 

Courts  have  upheld  statutes  regulating 
and  many  times  prohibiting  the  use  of  pri- 
vate property  in  the  exercise  of  the  police 
power. 

Com.  v.  Hamilton  Mfg.  Co,  120  Mass.  383 ; 
Ah  Lim  V.  Territory,  1  Wash.  164,  9  L.  R.  A. 
395,  24  Pac.  588;  Htate  v.  Ah  Chew,  16  Nev. 
50,  40  Am.  Rep.  488 ;  Ex  parte  Delaney,  43 
Cal.  478 ;  Reynolds  v.  United  States,  98  U. 
S.  145,  25  L.  ed.  244;  Potoell  v.  Pennsylva- 
nia, 127  U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct. 
Rep.  992,  1257 ;  State  v.  Addington,  77  Mo. 
110;  Com,  V.  Waite,  11  Allen,  264,  87  Am. 
Dec.  711;  Woods  v.  Slate,  36  Ark.  36,  38 
Am.  Rep.  22;  Mugler  v.  Kansas,  123  U.  S. 
«23,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
Bartemeyer  v.  loioa,  18  Wall.  129,  21  L.  ed. 
929;  Boston  Beer  Co.  v.  Massachusetts,  97 
U.  S.  25. 

The  law  is  uniform,  and  acts  alike  on  all 
who  are  now  engaged,  or  may  engage,  in  con- 
tracting work  for  the  state  or  its  political 
subdivisions,  and  is  not  class  legislation. 

3  Am.  &  Eng.  Enc.  Law,  p.  697;  Budd  v. 
Neu)  York,  143  U.  S.  517,  36  L.  ed.  247,  4 
Inters.  Com.  Rep.  45,  12  Sup.  Ct  Rep.  468; 
Slate  V.  Peel  Splint  Coal  Co.  36  W.  Va.  832, 
17  L.  R.  A.  385,  15  S.  E.  1000. 

Whether  the  act  in  question  be  conatitu- 
tional  or  not,  the  relator  is  bound  by  the 
terms  of  his  corutract  and,  having  received 
its  benefits,  is  estopped  from  claiming  that 
it  is  illegal. 

New  York  v.  Sonnebom,  113  N.  Y.  423,  21 
N.  E.  121 ;  Buffalo  v.  Balcom,  134  N.  Y.  532, 
32  N.  E.  7;  Bath  Gaslight  Co.  v.  Claffy,  151 
N.  Y.  24,  36  L.  R.  A.  664,  45  N.  E.  390;  Peo- 
ple ex  rel.  Warren  v.  Beck,  10  Misc.  79,  30 
N.  Y.  Supp.  473;  Bertholf  v.  O'Reilly,  74  N. 
Y.  517,  30  Am.  Rep.  323. 

Messrs.  L.  lAflin  KellosK  and  Alfred 
O.  Pette,  for  respondent: 

The  statute  is  unconstitutional  in  that  por- 
tion where  it  undertakes  to  regulate  the 
hours  of  labor.  It  will  not  be  denied  that 
the  legislature  has  the  power  to  fix  the  num- 
ber of  hours  constituting  a  day's  work  in 
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certain  cases  in  pursuance  of  its  power  t© 
regulate  the  public  health. 

Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct  Rep.  383. 

Rut  in  the  statute  under  consideration  the 
effect  is  to  restrict  all  labor,  except  farm  and 
domestic  service,  and  labor  in  state  institu- 
tions, to  eight  hours  a  day. 

It  takes  away  the  right  from  all  classes  of 
labor  to  work  as  they  please,  except  those 
engaged  in  farm  and  domestic  service,  thus 
creating  an  inequality,  without  reason,  be- 
tween different  classes  of  laborers. 

The  provision  requiring  the  payment  of 
the  "prevailing  rate"  has  obviously  no  rela- 
tion whatsoever  to  the  public  health,  safety, 
or  morals,  but  is  an  unwarranted  intermed- 
dling by  the  legislature  in  contracts  between 
employer  and  employee. 

The  statute  is  class  legislation  of  the  most 
flagrant  character. 

It  is  an  arbitrary  restraint  upon  the  per- 
sonal liberty  of  both  employer  and  employee. 

It  stifies  competition  among  workmen  on 
public  works. 

State  V.  Fire  Creek  Coal  d  C,  Co.  33  W. 
Va.  188,  6  L.  R.  A.  359,  10  S.  E.  288. 

The  statute  tends  directly  to  enhance 
wages  by  legalizing  conspiracy  against  the 
law  of  supply  and  demand. 

People  V.  Hawkins,  167  N.  Y.  10,  42  L.  R. 
A.  490,  61  N.  E.  267;  People  v.  Fisher,  14 
Wend.  10,  28  Am.  Dec  501 ;  Curran  v.  Oaten, 
152  N.  Y.  33,  37  L.  R.  A.  802,  46  N.  E.  297. 

That  legislation  of  the  character  of  the 
act  in  the  case  at  bar  is  directly  in  the  teetli 
of  constitutional  provisions,  and  vicious  and 
void,  has  been  repeatedly  decided  by  the 
courts  of  this  state  and  of  almost  everj  other 
state  in  the  Union. 

Butchers'  Union  S.  H.  d  L.  S.  L.  Co.  ▼. 
Crescent  City  L.  S.  L.  d  8.  H.  Co.  Ill  U.  S. 
746,  28  L.  ed.  685,  4  Sup.  Ct.  Rep.  652;  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636;  Peo- 
ple V.  Marx,  99  N.  Y.  378,  52  Am.  Rep.  34; 
People  V.  Gillson,  109  N.  Y.  389,  17  N.  E. 
343;  Colon  v.  lAsk,  163  N.  Y.  188,  47  N.  E. 
302;  People  v.  Hawkins,  157  N.  Y.  1,  42  L. 
R.  A.  490,  51  N.  E.  257;  People  ex  rel.  Ty- 
roler  v.  H'ordcn  of  City  Prison,  157  N.  Y. 
116,  43  L.  R.  A.  264,  61  N.  E.  1006;  God- 
charles  v.  Wigeman,  113  Pa.  431,  6  Atl.  364; 
State  V.  Goodwill,  33  W.  Va.  179,  6  L.  R.  A. 
621,  10  S.  E.  285;  State  v.  Fire  Creek  Coal  d 
C.  Co.  33  W.  Va.  188,  6  L.  R.  A.  359,  10  S.  E. 
288 :  Ramsey  v.  People,  142  111.  380,  17  L.  R. 
A.  853,  32  N.  E.  364;  Frorer  v.  People  use  of 
School  Fund,  141  111.  171,  16  L.  R.  A.  492,  31 
N.  E.  395;  Braceville  Coal  Co.  v.  People,  147 
111.  66,  22  L.  R.  A.  340,  35  N.  E.  62;  Gilles- 
pie V.  People,  decided  Dec.  1900,  MSS.  opin- 
ion; State  v.  Loomis,  115  Mo.  307,  21  L.  R. 
A.  789,  22  S.  W.  350;  Com.  v.  Perry,  155 
Mass.  117,  14  L.  R.  A.  325,  28  N.  E.  1126; 
Johnson  v.  Goodyear  Min.  Co.  127  Cal.  4, 
47  L.  R.  A.  338,  59  Pac.  304 ;  State  v.  Haun, 
61  Kan.  146,  47  L.  R.  A.  369,  69  Pac.  340; 
Re  Morgan,  26  Colo.  415,  47  L.  R.  A.  62,  58 
Pac.  1071;  Denver  v.  Bach,  26  Colo.  530,  46 
L.  R.  A.  848,  68  Pac.  1089;  State  ex  rel. 
Bramley  v.  Norton,  6  Ohio  N.  P.  183. 

The  fact  that  the  legislature  has  chosen  for 
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the  execution  of  its  unlawful  purpose  the 
medium  of  the  state  and  municipal  corpora- 
tions over  which  it  has  undoubted  control 
cannot  prevent  the  court  from  setting  aside 
the  statute  as  an  insidious  attempt  to  en- 
croach upon  constitutional  rights  and  liber- 
ties. 

Marbury  v.  Madiaottf  1  Cranch,  137,  2  L. 
ed.  «0;  Forstcr  v.  ticott,  136  N.  Y.  677,  18 
L.  R.  A.  543,  32  N.  E.  976. 

An  agreement  to  waive  a  legal  privilege 
which  the  law  gives  as  a  matter  of  state  poli- 
cy cannot  be  binding  upon  a  party  unless  the 
law  itself  provides  lor  a  waiver. 

Coolev,  Const.  Lim.  p.  336;  Phelps  v. 
Phelps,  72  111.  545,  22  Am.  Rep.  149;  Recht 
v.  Kelly,  82  111.  147,  25  Am.  Rep.  301; 
Branch  v.  Tomlinson,  77  N.  C.  388;  Kneei- 
tle  ▼.  Nevccomby  22  N.  Y.  249,  78  Am.  Dec. 
186;  JJopt  V.  Utah,  110  U.  S.  674,  28  L.  ed. 
262,  4  Sup.  Ct.  Rep.  202. 

The  fact  that  th«  contract  contains  an  ille- 
gal provision  does  not  make  the  whole  con- 
tract void. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  900; 
Curtis  v.  Lcavitt,  15  N.  Y.  90;  Leavitt  v.  Pal- 
mer, 3  N.  Y.  19,  51  Am.  Dec.  333 ;  Erie  R.  Co. 
V.  Union  Locomotive  d  Exp.  Co.  35  N.  J.  L. 
240;  Corcoran  v.  Lehigh  d  F.  Coal  Co.  138 
111.  390,  28  N.  E.  769;  Pigot'a  Case,  11  Ck)ke, 
266 ;  Chcsman  v.  Nainby,  2  Ld.  Raym.  1456. 

The  relator,  having  received  the  certificate 
required  by  the  contract,  was  entitled  to  a 
peremptory  mandamus  directing  the  deliv- 
ery of  a  warrant  by  the  comptroller  and  the 
payment  of  his  claim. 

He  Freel,  148  N.  Y.  165,  42  N.  E.  586;  Peo- 
ple ex  rel.  Ready  v.  Syracuse,  144  N.  Y.  63, 
38  N.  E.  1006;  People  ex  rel.  Beck  v.  Coler, 
34  App.  Div.  167,  54  N.  Y.  Supp.  639;  Peo- 
ple ex  rel.  Beck  v.  Buffalo,  18  Misc.  633,  42 
N.  Y.  Supp.  545;  Sheehan  v.  Long  Island 
City,  11  Misc.  487,  33  N.  Y.  Supp.  428;  Peo- 
ple ex  rel.  Cranford  v.  Coler,  26  Misc.  509, 
67  N.  Y.  Supp.  461. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

There  is  no  dispute  with  respect  to  the 
facts  upon  which  this  controversy  depends. 
They  arc  all  admitted  upon  the  record,  and 
the  appeal  involves  only  questions  of  law. 
On  the  5th  day  of  February,  1900,  the  relator 
entered  into  a  written  contract  with  the 
proper  administrative  officer  of  the  city  of 
New  York,  whereby  he  undertook  to  regulate 
and  grade  a  street.  The  law  required  that 
the  work  should  be  done  by  contract.  It  was 
a  local  improvement,  the  expense  of  which 
was  ultimately  to  be  charged  to  and  paid  by 
the  local  property  owners.  The  city  was  the 
authority  or  agency  to  inaugurate  the  work, 
but,  since  it  was  for  the  benefit,  in  whole  or 
in  part,  of  private  property,  the  owners  or 
their  property  became  liable  ultimately  for 
the  cost.  That  the  relator  actually  per- 
formed the  work  embraced  in  the  contract  is 
not  denied  or  disputed.  The  certificate  of 
the  ollicer  in  charge  of  the  street  was,  by  the 
terms  of  the  contract,  to  be  the  evidence  of 
performance;  and  that  certificate  was  given 
and  filed  with  the  defendant,  as  comptroller, 
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showing  that  the  contract  price  stipulated  to 
be  paid  had  been  earned;  and  the  only 
ground  upon  which  the  defendant  has  based 
his  refusal  to  pay  is  that  the  relator  has  not 
kept  a  certain  stipulation  in  the  contract, 
which  has  no  relation  whatever  to  the  actual 
performance  of  the  work,  but  to  matters  en- 
tirely extraneous.  In  other  words,  the 
comptroller  asserts  that,  while  the  relator 
has  actually  performed  the  work  and  earned 
the  compensation  under  the  contract,  he  ha?^ 
forfeited  the  right  to  demand  payment,  since 
he  has  not  observed  the  terms  of  the  labor 
law.  He  contends  that  it  is  not  enough  that 
the  relator  has  performed  the  work  accord- 
ing to  the  specifications  of  the  contract,  un- 
less he  performed  it  by  the  very  means  and 
agencies  therein  stipulated;  that  the  means 
and  agencies  prescriued  by  the  contract  were 
not  mere  matters  of  form,  but  matters  of 
substance.  The  duty  enjoined  upon  the 
comptroller,  the  performance  of  which  is 
commanded  by  the  writ,  was  ministerial; 
and  if  the  relator  was  not  entitled  to  the 
writ  absolutely,  and  as  matter  of  legal  right, 
the  court  below  had  power  to  grant  it,  in  the 
exercise  of  discretion,  and,  having  granted  it, 
the  action  of  the  court  in  that  respect  is  not 
reviewable  here.  People  ex  rel.  Sieinson  v. 
New  York  Bd.  of  Edu.  158  N.  Y.  lU,  52  N. 
E.  722 ;  People  ex  rel.  Jacobus  v.  Van  Wyck, 
157  N.  Y.  495,  62  N.  E.  559.  The  court  be- 
low had  power  to  grant  the  writ,  and,  hav- 
ing the  pHDwer,  it  is  of  no  consequence,  even 
if  it  be  true,  as  alleged,  that  the  reasons  giv- 
en for  its  action  are  untenable. 

It  must  be  admitted  that  the  attitude  of 
the  city  authorities  in  this  respect  presents 
a  curious  and  anomalous  situation,  which  in- 
volves some  startling  results.  If  they  are 
right  in  the  position  taken,  it  must  follow 
that  the  city  must  accept  and  receive  the 
benefit  of  the  improvements  made  by  con- 
tractors to  the  extent  of  thousands  or  mil- 
lions of  dollars,  and,  though  conceding  that 
the  work  is  honestly  done  precisely  accord- 
ing to  the  specifications  of  the  contract,  yet 
it  may  refuse  to  pay  if  it  is  able  to  show  that 
the  contractor  has  not,  in  the  execution  of 
the  contract,  paid  to  all  the  workmen  em- 
ployed by  him  what  is  called  "the  prevailing 
rate  of  wages."  The  city  may  accept  the 
work,  and  the  citizens  may  enjoy  the  benefit 
of  it,  and  treat  the  contract  price  as  some- 
thing forfeited  by  the  contractors  for  their 
benefit.  It  is  obvious  that  the  reasoning 
and  argument  that  leads  to  such  a  result 
must  be  at  some  point  inherently  faulty.  It 
is  not  possible  that  such  injustice  can  be 
sanctioned  by  the  courts  of  any  state  where 
the  principles  of  the  common  law  are  recog- 
nized. The  fact  that  certain  provisions  cf 
the  labor  law  were  actually  incorporated  in- 
to the  contract  signed  by  the  contractor  can- 
not change  or  add  anything  to  the  strength 
of  the  position  assumed  by  the  city.  The  re- 
lator is  not  estopped  by  the  agi'eement  when 
there  is  no  element  of  estoppel  in  the  case, 
and  the  question  is  with  respect  to  the  va- 
lidity of  the  statute,  and  not  the  construc- 
tion or  effect  of  the  contract  in  that  regard, 
If  the  law  is  valid,  it  governs  the  contract 
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and  the  rights  of  the  parties,  whether  actu- 
ally incorporated  into  the  writing  or  not, 
since  all  contracts  are  assumed  to  be  made 
with  a  view  to  existii^  laws  on  the  subject. 
If  it  is  not  valid,  the  contractor  has  not  made 
it  90  by  stipulating  in  writing  to  obey  it,  and 
prescribing  the  penalty  for  his  own  disobe- 
dience, which  is  the  forfeiture  of  all  rights 
under  the  agreement.  It  is  not  in  the  power 
of  the  legislature  to  protect  an  invalid  law 
from  judicial  scrutiny  by  providing  that  it 
must  receive  the  assent  of  the  parties  to 
every  contract  to  which  it  relates.  The  ar- 
gument that  the  relator  is  bound  by  his  vol- 
untary assent  to  the  terms  of  the  contract 
would  apply  with  equal  force  to  the  city,  and 
estop  it  from  raising  the  question  now  before 
us.  since  by  the  certificate  of  its  own  officers 
that  the  amount  claimed  is  justly  due  to  the 
relator  according  to  the  terms  of  the  con- 
tract, the  question  of  performance  is  deemed 
to  be  settled.  The  parties  stipulated  that 
this  certificate  should  be  final  and  conclusive, 
and  it  is  not  impeached  for  fraud  or  invalidi- 
ty. Courts  in  such  cases  are  not  bound  by 
mere  forms,  but  must  look  at  the  substance 
of  things,  and,  so  viewing  this  transaction, 
it  would  be  idle  to  attempt  to  deceive  our- 
selves with  the  idea  that  the  question  in- 
volved in  this  appeal  arises  out  of  the  stipu- 
lations of  the  parties  to  the  contract,  or  is 
governed  by  them,  rather  than  the  provi- 
sions of  a  statute.  The  contract  is  in  the 
form  that  we  find  it,  not  because  the  parties 
so  elected  to  contract,  but  for  the  reason  that 
the  statute  would  not  permit  them  to  con- 
tract in  any  other  way. 

Nor  is  it  entirely  true  that  the  statute  is 
a  mere  direction  by  the  sovereign  authority 
to  one  of  its  own  agencies  to  contract  in  cei*- 
tain  cases  in  a  particular  way.  It  is  all 
that,  no  doubt,  and  very  much  more,  since  it 
affects  personal  and  municipal  rights  in 
many  directions  that  are  of  vastly  more  im- 
portance than  the  mere  form  of  a  contract  to 
perform  municipal  work.  It  is  true  enough 
that  a  city  is  an  agency  of  the  state  to  dis- 
charge some  of  the  functions  of  government, 
but  these  terms  do  not  adequately  describe 
its  true  relations  to  the  state  or  the  people. 
A  municipal  officer  directing  a  local  improve- 
ment is  not  the  agent  of  the  state.  lie  is  the 
agent  of  the  city,  and  the  city  alone  is  re- 
sponsible for  his  negligence  or  misconduct. 
If  the  authorities  in  charge  of  the  streets  of 
a  city  are  agents  of  the  state,  the  city  ought 
not  to  be  held  liable  for  their  acts  or  omis- 
sions. The  city  of  New  York  exists  under 
charters  and  laws  as  old  as  the  state  itself, 
and,  while  the  legislature  is  clothed  with  ex- 
tensive powers  with  respect  to  the  adminis- 
tration of  local  government,  there  are  some 
things  beyond  its  power.  The  legislature 
cannot  authorize  or  compel  a  city  to  give  any 
of  its  money  or  property,  or  to  loan  its  credit 
for  any  private  purpose,  nor  to  expend  any 
of  its  money,  directly  or  indirectly,  for  any 
other  than  city  purposes.  If  the  legislature 
should,  by  statute,  require  a  city  to  enter  in- 
to contracts  which  directly  or  indirectly  se- 
cure benefits  to  private  individuals,  or  par- 
ticular classes  of  citizens,  and  not  for  purely 
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city  purposes,  the 'statute  would  be  void,  as 
in  confiict  with  the  spirit,  if  not  the  letter, 
of  the  Constitution.  All  expenditures  of 
money  must  be  for  city  purposes,  and  that 
alone,  except  so  far  as  it  is  authorized  to  de- 
vote funds  to  the  relief  of  the  poor,  or  to 
charity,  which  may  be  said  to  be  a  city  pur- 
pose in  the  largest  sense.  A  statute  which 
tends  to  divert  the  money  or  property  of  the 
city  or  that  of  the  local  property  owners 
from  strictly  city  purposes,  and  devotes  it, 
directly  or  indirectly,  to  private  interests,  or 
to  the  interests  of  some  class  of  persons  as 
distinguished  from  the  whole  body,  whether 
the  transaction  is  made  to  assume  the  form 
of  payments  of  wages  or  something  else,  is  in 
conflict  with  the  spirit  and  policy  of  these 
provisions  of  the  Constitution.  People  ew  rel. 
Dunkirk,  W.  d  P,  R.  Co,  v.  Batchellor,  53  N. 
Y.  128,  13  Am.  Hep.  480;  People  ex  rel.  Bol- 
ton V.  Albertson,  55  N.  Y.  50.  The  legisla- 
ture does  not  possess  unrestricted  power  to 
bind  a  city  hand  and  foot  with  respect  to  all 
its  local  business  affairs.  It  cannot  fix  by 
statute  the  price  which  it  must  pay  for  mate- 
rials or  property  that  it  may  need,  or  the 
compensation  that  it  must  pay  for  labor  or 
other  services  that  it  may  be  obliged  to  em- 
ploy ;  at  least  when  such  regulations  increase 
the  cost  beyond  that  which  it  would  be 
obliged  to  pay  in  the  ordinary  course  of 
business.  If  it  could  do  all  these  things,  it 
could  virtually  dispose  of  all  the  revenues  of 
the  city  for  such  purposes  as  it  thought  best, 
and  local  self-government  would  be  nothing 
but  a  sham  and  a  delusion.  The  constitu- 
tional restrictions  upon  cities  with  respect  to 
the  expenditure  of  money  are  of  no  avail  if 
the  legislature  can,  by  mandatoiy  laws,  com- 
pel the  officers  or  the  governii^  body  to 
frame  contracts  in  the  interest  or  for  the 
benefit  of  individuals  or  classes. 

The  city  is  a  corporation  possessinff  all  the 
powers  of  corporations  generally,  and  cannot 
be  deprived  of  its  property  without  its  con- 
sent or  due  process  of  law  any  more,  than  a 
private  corporation  can;  and,  since  its  reve- 
nues must  be  used  for  municipal  purposes, 
it  is  difficult  to  see  how  the  legislature  can 
make  contracts  for  it  which  involve  the  ex- 
penditure of  the^e  revenues  without  its  con- 
sent. Counsel  upon  both  sides  of  this  con- 
troversy assert,  and  it  seems  to  be  undisput- 
ed, that  there  are  now  pending  against  the 
city,  in  consequence  of  alleged  violations  of 
the  statute  in  question,  claims  aggregating 
over  $0,000,000,  representing  the  difference 
in  the  amount  actually  paid  by  the  city  to 
its  employees,  and  accepted  by  them  under 
contracts  voluntarily  made,  and  what  is  as- 
sumed to  be  the  prevailing  rate  of  >vages  un- 
der the  statute.  If  it  be  assumed  that  the 
statute  requires  the  city  to  pay  this  vast  sum 
in  addition  to  what  it  paid  imder  its  contract 
with  these  employees,  and  which  the  latter 
freely  accepted,  it  would  be  very  difficult,  if 
not  impossible,  to  show  that  such  payment 
is  for  a  city  purpose,  and  thus  the  municipal- 
ity is  compelled  by  the  statute  to  violate  the 
Constitution.  This  situation  would  seem  to 
prove  that  either  the  statute  or  the  Consti- 
tution must  be  disregarded.  To  the  extent 
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of  the  sum  which  the  city  pays  under  this 
statute  in  excess  of  that  which  it  actually 
paid  for  tlie  work  under  contracts  fairly 
made  in  the  ordinary  course  of  business,  the 
provision  of  the  Constitution  limiting  expen- 
ditures of  money  to  city  purposes  is  violated. 
These  limitations  upon  the  payment  of  mon- 
ey by  cities  apply  as  well  to  the  power  of 
the  legislature.  What  the  city  is  by  the  Con- 
stitution forbidden  to  do,  it  is  not  competent 
for  the  legislature  to  authorize  or  command, 
either  directly  or  indirectly;  and  the  vice  of 
the  statute  in  question  is  to  be  found  in  the 
fact  that  it  provides,  or  may  provide,  for  a 
gratuity  to  someone,  or  perhaps  more  prop- 
erly to  some  class  of  citizens. 

The  city  exists  under  its  ancient  charters 
as  modified  or  enlarged  by  modern  enact- 
ments for  the  purpose  of  local  self-govern- 
ment. While  the  rights  and  powers  so  con- 
ferred upon  the  city  are  subject  to  change 
or  modification  by  the  supreme  power  of  the 
state,  they  cannot  be  wholly  destroyed.  It 
is  not  true  that  the  internal  affairs  of  cities 
in  this  state  are  al)6olutely  subject  to  the 
will  of  the  legislature.  The  Constitution 
recognizes  their  existence  as  political  and 
corporate  bodies,  and  has  imposed  various 
restrictions  upon  the  powers  of  the  legisla- 
ture to  interfere  in  matters  of  local  govern- 
ment. It  is  without  power  to  appoint  city 
officers,  though  it  may  provide  for  their  elec- 
tion by  the  local  electors,  or  their  appoint- 
ment by  some  local  authority.  It  cannot 
dispose  of  the  property  of  the  municipality, 
nor  disburse  its  revenues,  however  acquired, 
for  any  purpose  not  pertaining  to  local  ad- 
ministration or  local  governnrent.  The  re- 
cent aiuendment  to  the  Constitution,  which 
confers  upon  the  mayor  in  the  larger  cities 
and  the  mayor  and  governing  body  in  the 
others  the  right  to  interpose  what  may  be 
called  a  qualified  veto  upon  acts  of  the  state 
legislature  relating  to  their  local  affairs, 
plainly  implies  that  cities  possess  a  certain 
kind  of.  political  autonomy,  which,  however 
limited,  the  legislature  maj'  not  invade  or 
destroy  at  pleasure.  1  Dill.  Mun.  Corp.  §§ 
71-74.  It  may  regulate,  but  cannot  destroy, 
powers  recognized  by  the  Constitution  as  in- 
herent in  the  cities  of  the  state.  The  plain 
purpose  and  effect  of  the  law  in  question  was 
to  deprive  the  city  and  its  contractors  of  the 
exercise  of  all  judgment  and  discretion  in  the 
matter  of  wages  to  be  paid  to  workmen  eiri- 
ployed  upon  all  public  works.  Both  the  city 
and  the  contractor  are  deprived  by  the  stat- 
ute of  all  power  to  deal  with  that  question, 
and,  consequently,  of  all  power  to  protect 
most  vital  interests  in  that  regard  by  con- 
tract or  otherwise.  The  right  which  is  con- 
ceded to  every  private  individual  and  every 
private  corporation  in  the  state  to  make 
their  own  contracts  and  their  own  bargains 
is  denied  to  cities  and  to  contractors  for  city 
work ;  and,  moreover,  if  the  latter  attempt  to 
assert  such  right,  the  money  earned  on  the 
contract  is  declared  to  be  forfeited  to  the  city 
without  the  intervention  of  any  legal  process 
or  j'udicial  decree.  The  exercise  of  such  a 
power  is  inconsistent  with  the  principles  of 
civil  liberty,  the  preservation  and  enforce- 
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ment  of  which  wa«  the  main  purpose  in  view 
when  the  Constitution  was  enacted.  If  the 
l^islature  has  power  to  deprive  cities  and 
their  contractors  of  the  right  to  agree  witli 
their  workmen  upon  rates  of  compensation, 
why  has  it  not  the  same  power  with  respect 
to  all  private  persons  and  all  private  corpora- 
tions? That  question  can  be  answered  in 
the  language  which  this  court  used  when  a 
case  with  features  somewhat  similar  was  xm- 
der  consideration:  "Such  legislation  may 
invade  one  class  of  rights  to-day  and  another 
to-morrow,  and,  if  it  can  be  sanctioned  under 
the  Constitution,  while  far  removed  in  time 
we  will  not  be  far  away  in  practical  states- 
manship from  those  a^es  when  governmen- 
tal prefects  supervised  the  building  of 
houses,  the  rearing  of  cattle,  the  sowing  of 
seed,  and  the  reaping  of  grain,  and  govern- 
mental ordinances  regulated  the  movements 
and  labor  of  artisans,  the  rate  of  wages,  the 
price  of  food,  tlie  diet  and  clothing  of  the 
people,  and  a  large  range  of  other  affairs 
long  since  in  all  civilized  lands  regarded  as 
outside  of  governmental  functions.*'  Re  Ja^ 
coha,  98  N.  Y.  98,  50  Am.  Rep.  636.  It  was 
once  a  political  maxim  that  the  government 
governs  best  which  governs  the  least.  It  is 
possible  that  we  have  now  outgrown  it,  but 
it  was  an  idea  that  was  always  present  to 
the  minds  of  the  men  who  framed  the  Con- 
stitution, and  it  is  proper  for  courts  to  bear 
it  in  mind  when  expounding  that  instrument 
The  power  to  deprive  master  and  servant  of 
the  right  to  agree  upon  the  rate  of  wages 
which  the  latter  was  to  receive  is  one  of  the 
things  which  can  be  regarded  as  impliedly 
prohibited  by  the  fundamental  law  upon 
consideration  of  its  whole  scope  and  purpose 
as  wdl  as  the  restrictions  and  guaranties  ex- 
pressed. If  the  city  is  not  permitted  to  en- 
ter into  fair  contracts  with  its  employees  for 
their  services  on  such  terms  as  private  in- 
dividuals or  private  corporations  may,  it  is 
disabled  from  performing  the  duties  en- 
joined upon  it  by  law,  or  from  obeying  the 
restrictions  of  the  Constitution.  Even  the 
ordinary  employees  in  the  civil  service  of  the 
city  are  protected  by  the  Constitution  from 
the  exercise  of  absolute  power  by  the  legisla- 
ture. Appointments  and  promotions  in  such 
service  must  be  made  with  reference  to 
merit  and  fitness,  to  be  ascertained,  w^hen 
practicable,  by  competitive  examinations. 
The  legislature  has  no  power  to  enact  per- 
missive or  mandatory  laws  in  conflict  with 
that  principle.  These  illustrations,  and  oth- 
ers which  might  be  given,  prove  that  the 
proposition  that  cities  and  their  internal  af- 
fairs are  subjected  to  the  absolute  will  of 
the  legislature,  and  that  it  has  the  power  to 
command  the  municipality  to  do  this  or 
that,  as  it  may  think  best,  is  very  far  from 
correct.  There  are  many  express  limita- 
tions upon  its  power,  and  others  are  to  be 
implied  from  the  very  nature  of  the  right 
of  local  self-government  conferred  by  the 
fundamental  law.  The  legislature  cannot 
appoint  an  officer  to  make  the  contracts  of  a 
city,  and  what  it  cannot  do  through  its  own 
appointee  it  cannot  do  by  direct  action.  In 
this  case  the  legislature  made  the  contract 
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for  the  eity,  at  least  bo  far  as  it  relates 
to  the  employment  of  workmen  and  their 
wages.  The  prevailing  rate  of  wages  must 
be,  from  its  very  nature,  a  Question  of  fact, 
governed  by  conditions  ana  circumstances 
over  which  the  contractor  has  no  control. 
The  legislature  cannot  compel  him  to  decide 
that  question  at  his  peril  by  depriving  him 
of  the  right  to  set  it  at  rest  by  agreement 
with  his  employees. 

But  the  statute  also  invades  private  rights 
in  various  other  directions.  The  local  prop- 
ertv  owners,  who  are  the  parties  that  in  the 
end,  must  bear  the  expense  of  the  improve- 
ment, are  entitled  to  the  benefit  of  the  best 
judgment  and  discretion  of  the  city  officers 
in  making  the  contract  for  the  work.  To 
the  extent  that  such  judgment  and  discre- 
tion is  taken  away  by  arbitrary  enactments 
not  in  their  interest,  but  in  favor  of  oppos- 
ing interests,  their  constitutional  rights  of 
liberty  and  property  are  invaded.  When 
the  expense  of  the  improvement  is  enlarged 
beyond  actual  and  reasonable  cost  under 
ordinary  business  conditions, — as  it  may  be 
under  the  statute  in  question, — ^their  prop- 
erty is  taken  without  due  process  of  law. 
The  contractor  is  a  private  individual,  en- 
gaged in  private  business.  When  he  enters 
into  a  fair  and  honest  contract  for  some 
municipal  improvement,  that  contract  is 
p^roperty,  entitled  to  the  same  protection  as 
any  other  property.  It  is  not  competent  for 
the  legislature  to  deprive  him  of  the  benefit 
of  this  contract  by  imposing  burdensome 
conditions  with  respect  to  the  means  of  per- 
formance, or  to  regulate  the  rate  of  wages 
which  he  shall  pay  to  his  workmen,  or  to 
withhold  the  contract  price  when  such  con- 
ditions are  not  complied  with  in  the  judg- 
ment of  ilie  city.  When  he  is  not  left  free 
to  select  his  own  workmen  upon  such  terms 
as  he  and  they  can  fairly  agree  upon,  he  is 
deprived  of  that  liberty  of  action  and  right 
to  accumulate  property  embraced  within  the 
guaranties  o£  the  Constitution,  since  his 
right  to  the  free  use  of  all  his  faculties  in 
the  pursuit  of  an  honest  vocation  is  so  far 
abridged.  A  statute  which  enables  a  city 
that  has  entered  into  a  contract  with  him 
for  the  performance  of  some  public  work  to 
receive  and  accept  the  fruits  of  his  labor, 
and  at  the  same  time  refuse  to  pay  for  it 
upon  the  ground  that  he  omitted  to  pay  the 
prevailing  rate  of  wages  to  his  workmen, 
though  he  paid  all  they  asked,  and  all  he 
agre^  to  pay,  would  seem  to  be  an  arbitrary 
interference  with  his  liberty  and  property, 
and  not  within  the  legitimate  sphere  of  leg- 
islation. It  is  not  claimed  that  the  statute 
has  any  relation  to  the  public  health,  the 
public  morals,  the  public  safety,  or  any  of 
the  other  objects  within  the  scope  of  the 
police  power;  and  it  is  a  somewhat  remark- 
able fact  that  the  learned  counsel  who  has 
argued  in  support  of  this  appeal  and  of  this 
statute  has  not  attempted  to  state  the  pur- 
pose for  which  it  was  enacted,  but  leaves 
that  point  wholly  to  conjecture. 

ft  is  impossible  to  see  how  such  legisla- 
tion could  promote  the  true  interests  of  the 
ci'.v  or  that  of  the  local  taxpayer,  and  not 
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difficult  to  see  how,  in  its  actual  operation, 
it  would  tend  to  increase  the  cost  of  every 
local  improvement.  Indeed,  'it  is  conceded 
on  all  sides  that  such  has  been  the  effect  of 
the  law  upon  the  expense  of  public  improve- 
ments in  the  city  ot  New  York.  The  very 
ground  upon  which  the  city  refused  to  pay 
was  that  the  contractor  did  not  pay  enough 
for  the  labor  performed.  If  the  claims  re- 
ferred to,  aggregating  over  $6,000,000,  must 
be  paid,  then  it  is  plain  that  this  law  will 
cost  the  city  that  sum  without  any  addition- 
al or  corresponding  benefit.  The  funds  nec- 
essary to  pay  these  claims  would  involve  the 
expenditure  of  money  for  other  than  city 
purposes.  It  was  supposed,  no  doubt,  that 
tlie  law  would  benefit  wage  earners,  but  it 
is  not  clear  how  it  can  if  we  consider  that 
class  of  citizens  as  a  body.  A  law  that  re- 
stricts freedom  of  contract  on  the  part  of 
both  the  master  and  servant  cannot,  in  the 
end,  operate  to  the  benefit  of  either.  The 
law  forbids  the  contractor  from  paying  a 
rate  of  wages  other  than  what  is  called  ''the 
prevailing  rate,''  although  the  laborer  is  will- 
ing to  accept  it.  It  calls  for  the  payment, 
practically,  on  all  occasions,  of  the  highest 
market  price,  and  hence  must  compel  the 
contractor  to  employ  only  such  workmen  as 
are  competent  to  earn  the  very  highest  rate 
of  compensation.  It  makes  no  allowance  for 
the  various  degrees  of  efficiency  and  capacity 
that  must  always  exist  in  so  large  a  part  of 
the  community.  A  person  less  competent 
than  his  neighbor,  from  whatever  cause,  can- 
not be  employed,  because  a  uniform  rate 
must  be  paid,  without  taking  into  account 
the  varviiig  conditions  of  life  and  the  de-, 
grees  of  capacity.  Such  a  law  may,  indeed, 
benefit  for  a  time  the  favored  few  who  pos- 
sess the  largest  capacity  to  earn  the  largest 
wages,  and  in  this  view  it  may  be  said  that 
it  provides  only  for  the  survival  of  the  fit- 
test. But  the  effect  of  the  law  must  be  that 
all  those  who  are  too  young  or  too  old,  or 
for  any  other  reason  less  competent  than 
their  neighbors,  must  be  deprived  of  all  op- 
portunity to  secure  employment  on  all  public 
works  in  their  respective  callings,  and  so  the 
tendency  of  such  legislation  is  to  check  in- 
dividual exertion  and  to  suppress  industrial 
freedom.  The  contractor  is  not  only  de- 
prived of  the  right  to  make  such  contracts 
with  his  workmen  as  would  be  mutually  ac- 
ceptable and  beneficial,  but  he  is  required, 
in  selecting  his  employees,  to  give  preference 
to  citizens  of  this  state.  Citizens  of  other 
states  and  resident  aliens  are  thus  subjected 
to  harsh  discrimination.  The  citizens  of 
each  state  are  entitled  to  all  privil^^  and 
immunities  of  citizens  in  the  several  states 
under  the  Federal  Constitution,  and  persons 
still  imnaturalized  are  protected  by  the 
broad  principles  of  international  law.  It  is 
not  necessary  to  inquire  how  far,  if  at  all,  the 
rights  of  citizens  of  other  states  seeking  em- 
ployment here,  or  those  of  aliens  who  have 
come  here  to  improve  their  condition  and  to 
earn  an  honest  living,  are  ignored  or  re- 
stricted by  this  statute.  These  questions 
have  not  been  raised  or  argued,  and  we  will 
only  remark  that  it  reverses  the,  settled  poli< 
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cy  of  this  state  from  the  earliest  times.  The 
policy  of  New  York  has  always  been  to  wel- 
come, not  only  the  citizens  of  cfur  sister 
states,  but  emigrants  from  abroad,  to  equal 
participation  in  all  the  opportunities  and  ad- 
vantages of  its  business  and  industrial  life. 
If  the  policy  indicated  in  the  statute  now  un- 
der consideration  had  been  formulated  and 
carried  into  operation  half  a  century  earlier, 
it  may  be  that  the  growth  and  progress  of 
the  state  would  not  be  the  subject  of  so 
much  pride,  or  as  gratifying  to  all  the  peo- 
ple, as  it  is  now.  These  conclusions  result 
from  principles  that  have  been  often  stated 
by  this  court  when  paternal  legislation  of 
the  same  character  was  under  consideration. 
Re  J(tcoh8,  98  N.  Y.  98,  50  Am.  Rep.  636; 
l^cople  V,  Marx,  99  N.  Y.  378,  52  Am.  Rep. 
34,  2  N.  E.  29;  People  v.  Qiilson,  109  N.  Y. 
389,  17  N.  E.  343;  Colon  v.  lAsk,  153  N.  Y. 
188,  47  N.  E.  302;  People  v.  Hawkins,  167 
N.  Y.  1,  42  L.  R.  A.  490,  51  N.  E.  257 ;  People 
ex  rel.  Tyroler  v.  Warden  of  City  Prison,  157 
N.  Y.  110,  43  L.  R.  A.  264,  51  N.  E.  1006. 
Numerous  other  cases  might  be  cited  from 
other  jurisdictions  that  tend  to  support  the 
views  expressed.  They  are  referred  to  and 
quoted  in  the  briefs  of  counsel,  and  it  is  un- 
necessary to  comment  upon  them  generally. 
These  cases,  however,  deal  with  a  great  va 
riety  of  statutes  in  line  with  the  one  in 
volved  in  the  case  at  bar.  They  constitute 
a  valuable  contribution  to  the  law  with  xe- 
spect  to  the  scope  and  limits  of  legislative 
power.  In  all  of  them  statutes  differing  in 
no  essential  principle  from  that  now  under 
consideration  were  held  void  as  in  conflict 
•  witli  constitutional  restrictions,  express  or 
implied.  The  prominent  feature  in  the  dis- 
cussions is  that  the  legislation  is  condemned 
as  an  infringement  upon  the  right  of  employ- 
er and  employees  to  enter  into  contracts  in 
their  own  way,  and  in  some  of  them  it  was 
said  that  such  legislation  was  an  insulting 
attempt  to  put  the  laborer  under  legislative 
tutelage,  which  was  not  only  degrading  to 
his  manhood,  but  subversive  of  his  rights  as 
a  citizen.  The  statutes  considered  all  pro- 
fess to  be  for  the  purpose  of  securing  to  the 
wage  earner  his  rights,  but  it  was  shown 
that  they  were  really  subversive  of  them. 
The  following  are  a  few  of  the  laws  thus  con- 
sidered and  condemned,  and  it  will  be  seen 
that  they  were  all  in  line  with  the  enactment 
in  question:  An  act  forbidding  employers 
from  withholding  wages  from  employees  en- 
gaged in  weaving  for  imperfections  in  the 
work.  Com.  v.  Perry,  155  Mass.  117,  14  L. 
R.  A.  325,  28  N.  E.  1126.  An  act  to  secure 
operators  in  coal  mines  and  certain  manu- 
factories the  payment  of  their  wages  at  regu- 
lar intervals,  and  in  lawful  money.  Ood- 
Charles  v.  Wigetnan,  113  Pa.  431,  6  Atl.  354; 
State  V.  Goodwill,  33  W.  Va.  179,  6  L.  R.  A. 
621,  10  S.  E.  285;  State  v.  Fire  Creek  Coal 
d  C.  Co,  33  VV.  Va.  188,  6  L.  R.  A.  359,  10  S. 
E.  288.  An  act  relating  to  the  payment  of 
wages  to  miners  employed  upon  the  basis  of 
the  quantity  of  coal  mined.  Ramsey  v.  Peo- 
ple, 142  111.  380,  17  L.  R.  A.  853,  32  N.  E. 
364.  An  act  to  provide  for  payment  of 
wages  in  money,  and  prohibit  the  system  of 
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truck  stores,  and  to  prevent  deductions  from 
wages  except  for  money  advanced.  Frorer 
V.  People  use  of  School  Fund,  141  111.  171,  16 
L.  R.  A.  492,  31  N.  E.  395.  An  act  to  pro- 
vide for  weeldy  payment  of  wages  by  corpo- 
rations. Braoeville  Coal  Co.  v.  People,  147 
111.  60,  22  L.  R.  A.  340,  35  N.  E.  62.  An  act 
declaring  it  unlawful  for  persons  engaged  in 
mining  to  pay  wages  otherwise  than  in  mon- 
ey. State  V.  Loomis,  115  Mo.  307,  21  L.  R. 
A.  789,  22  S.  W.  350.  A  city  ordinance  en- 
acting that  laborers  should  receive  not  le^s 
than  $1.50  per  day,  and  t;hat  the  day  should 
not  exceed  eight  hours.  State  ex  rel.  Brom- 
ley ▼.  Norton,  5  Ohio  N.  P.  183.  The  case 
last  cited  is  not  distinguishable  from  the  one 
at  bar.  Indeed,  it  involves  the  very  ques- 
tion; and,  while  it  is  not  a  decision  of  the 
highest  court  of  the  state,  it  is  based  upon 
the  authority  and  the  doctrines  of  the  oUier 
cases  cited,  and  upon  reasoning  that  seems 
to  be  unanswerable.  The  case  at  bar  differs 
from  these  cases,  cited  from  the  highest 
courts  of  other  states,  only  in  the  circum- 
stance that  here  the  legislature  has  made 
use  of  municipal  corporations  to  accomplish 
the  purposes  which  were  there  condemned. 
But  it  must  be  obvious  that  what  the  legis- 
lature cannot  do  directly  it  cannot  do  indi- 
rectly. It  cannot  make  use  of  its  powers 
over  municipal  corporations  to  subvert 
rights  of  liberty  and  property  guaranteed  by 
the  Constitution. 

The  compulsory  authority  of  the  l^isla- 
ture  over  municipal  corporations  in  regard 
to  matters  of  general  concern  and  duties 
which  the  people  of  the  several  localities  owe 
to  the  state  at  large  is  not  questioned.  Leg- 
islative control  in  matters  political  and  gov- 
ernmental is  complete.  But  while  such  cor- 
porations are  made  use  of  in  state  govern- 
ments, and  in  that  character  subject  to  state 
control,  they  have  other  objects  and  pur- 
poses peculiarly  local,  in  which  the  state  at 
large,  except  in  conferring  the  power  and 
regulating  its  exercise,  is  legally  no  more 
concerned  than  it  is  in  the  individual  and 
private  concerns  of  its  several  citizens;  and 
it  is  from  the  standpoint,  not  of  state  inter- 
est, but  of  local  interest>  that  the  necessity 
of  incorporating  cities  and  villages  most  dis- 
tinctly appears.  With  respect  to  property 
and  contract  rights  of  exclusively  local  con- 
cern, the  state  has  no  right  to  interfere  and 
control  by  compulsory  legislation  the  action 
of  municipal  corporations.  The  people  of 
the  state  at  large,  through  their  represen- 
tatives, have  no  more  authority  to  dictate 
to  a  city  the  form  in  which  its  contracts  shall 
be  framed,  or  the  wages  that  it  shall  pay  to 
laborers,  than  they  have  to  dictate  to  an  in- 
dividual what  he  shall  eat,  drink,  or  wear. 
A  municipal  corporation,  in  matters  affect- 
ing its  property  and  its  private  contract 
rights,  enjoys  practically  the  same  immunity 
from  legislative  interference  for  the  benefit 
of  private  corporations  or  individuals  as  is 
accorded  to  business  corporations  and  pri- 
vate citizens.  People  ex  rel.  Park  Oomrs.  v. 
Detroit,  28  Mich.  228,  15  Am.  Rep.  202 ;  Citi- 
zens* Sa>v.  d  L.  Asso.  v.  Topeka,  20  Wall.  655, 
22  L.  ed.  455;  People  ex  rel  Dunkirk,  W.  d 
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P,  R,  Co.  ▼.  Batchellor,  53  N.  Y.  128,  13  Am. 
Rep.  480;  Weismor  v.  Douglas,  64  N.  Y.  91, 
21  Am.  Rep.  586;  Normal  School  Dist.  Bd. 
of  Edu.  ▼.  Blodgett,  155  III.  441,  31  L.  R.  A. 
70,  40  N.  E.  1025.  The  caae  of  Clark  ▼. 
Slate,  142  N.  Y.  101,  36  N.  E.  817,  cited  by 
the  learned  corporation  counsel,  is  not  in 
conflict  with  the  views  herein  expressed.  All 
that  this  case  decided  was  that  the  state  had 
power  to  declare  by  statute  the  compensation 
to  be  paid  to  its  own  employees  in  the  ab- 
sence of  any  agreement  providing  for  a  dif- 
ferent rate.  But  the  right  to  make  contracts 
for  the  compensation  to  be  paid,  whether 
greater  or  less  than  the  statutory  rate,  is 
expressly  recognized  and  conceded  through- 
out the  opinion;  and  it  is  obvious  that  un- 
der the  Constitution  that  right  could  not  be 
abrc^ated,  since  the  power  to  employ  labor  is 
conferred  by  that  instrument  upon  the  super- 
intendent of  public  works.  The  power  to 
employ  implies  the  power  to  agree  upon  the 
compensation,  and,  while  the  statute  was  ap- 
plied to  cases  where  no  such  agreement  was 
made,  it  could  not  deprive  the  superintend- 
ent of  the  power  conferred  upon  him  by  the 
Constitution.  People  ex  rel,  Killeen  v.  An- 
gle, 109  N.  Y.  564,  17  N.  E.  413.  The  stat- 
ute which  was  under  consideration  in  that 
case  did  not  attempt  to  interfere  with  the 
right  to  make  contracts. 

In  the  brief  time  that  we  have  been  able 
to  devote  to  an  examination  of  this  case,  it 
would  not  be  practicable  to  consider  ail  the 
special  features  of  the  law,  and  to  determine 
the  parts  that  are  good  and  thoee  that  are 
objectionable.  It  will  be  sufficient  for  all 
purposes  of  this  case  to  say  that,  in  so  far 
as  the  statute  is  invoked  to  shield  the  city 
from  the  obligation  to  pay  the  relator  the 
money  due  to  him,  it  is  not  a  valid  defense, 
for  the  reason  that  some  of  its  most  material 
provisions  are  in  conflict  with  the  Constitu- 
tion: (1)  Because  in  its  actual  operation 
it  permits  and  requires  the  expenditure  of 
the  money  of  the  city,  or  that  of  the  local 
property  owner,  for  other  tlian  city  purpos- 
es. (2)  Because  it  invades  rights  of  liberty 
and  property,  in  that  it  denies  to  the  city 
and  the  contractor  the  right  to  agree  with 
their  employees  upon  the  measure  of  their 
compensation,  and  compels  them  in  all  cases 
to  pay  an  arbitrary  and  uniform  rate,  whicJi 
is  expressed  in  vague  language,  difficult  to 
dedne  or  ascertain,  and  subject  to  constant 
cliange  from  artificial  causes.  (3)  Because 
it  virtually  conilscates  all  property  rights  of 
the  contractor  under  his  contract  for  breach 
of  his  engagement  to  obey  the  statute,  and 
it  attempts  to  make  acts  and  omissions  penal 
which  in  themselves  are  innocent  and  harm- 
less. It,  in  effect,  imposes  a  penalty  upon 
the  exercise  by  the  city  or  by  the  contractor 
of  the  right  to  agree  with  their  employees 
upon  the  terms  and  conditions  of  the  employ- 
ment. We  have  already  seen  that  it  is  no 
answer  to  the  relator's  claim  to  be  paid  what 
is  justly  due  to  him  to  say  that  he  has  con- 
sented in  the  contract  that  it  should  be  for- 
feited to  the  city  in  the  event  of  a  violation 
of  the  labor  law.  The  question  does  not 
originate  in  any  agreement  voluntarily 
52  L.  R.  A. 


made,  but  arises  out  of  the  statute,  and  the 
validity  or  invalidity  of  that  enactment  is 
the  fundamental  question.  Neither  the  city 
nor  the  contractor  had  any  interest  in  these 
stipulations.  They  are  in  the  contract  only 
by  force  of  the  mandate  of  the  statute,  and, 
unless  the  legislature  had  power  to  frame  the 
contract  in  that  respect,  tneir  presence  is  of 
no  consequence.  The  city  could  not  main- 
tain any  action  for  damages  for  violation  of 
these  stipulations  by  the  contractor  for  the 
plain  reason  that  it  was  impossible  for  it  to 
suBtain  any  damages  under  the  circumstan- 
ces. Those  provisions  are  a  part  of  the  con- 
tract in  form  only,  since  they  lack  the  one 
most  essential  element  of  every  contract, 
namely,  the  consent  of  the  parties.  The  ob- 
ligations and  legal  effect  of  a  promise  or  en- 
gagement imported  into  a  contract  by  force 
of  a  statute,  as  in  this  case,  whereby  the  con- 
tracting parties  agree  to  obey  or  execute  some 
law,  depend  entirely  upon  the  validity  of  the 
law.  Every  person  is  bound  to  obey  the  law, 
irrespective  of  any  express  agreement  on  his 
part  to  that  effect;  but  he  does  not  incur 
any  liability  or  penalty  for  breach  of  an 
agreement  to  obey  a  void  law.  Such  a  prom- 
ise or  agreement  cannot  survive  the  statute 
upon  which  it  is  founded,  but  must  fall  with 
it,  since  it  can  have  no  independent  exist- 
ence arising  from  the  consent  of  the  parties 
or  the  meeting  of  minds.  No  one  would 
claim  that  the  terms  of  the  contract  preclud- 
ed the  relator  from  the  recovery  of  what 
is  due  to  him  for  the  work  but  for  the  law 
which  is  behind  it.  The  effect  of  this  stat- 
ute was  to  make  the  city  a  trustee  or  in- 
strument for  the  enforcement  of  the  law  in 
the  interests  of  the  persons  for  whose  bene- 
fit it  was  enacted,  and  thus  the  powers  and 
functioni^  of  the  municipality  are  emploved 
for  purposes  foreign  to  those  for  which  tney 
were  created  and  exist  under  the  Constitu- 
tion. 

The  order  of  the  Appellate  Divinon  should 
he  affirmed,  with  costs. 

Martin,  J.,  concurs. 

Iiandon,  J.,  concurring: 

I  concur  in  the  opinion  of  Judge  O'Brien. 
I  think  it  proper  to  state  some  considera- 
tions which  I  suppose  to  be  pertinent : 

1.  The  city  has  a  governmental  capacity, 
and  the  business  capacity  incidental  to  it. 
Its  governmental  capacity  does  not  extend 
to  the  wages  private  persons  shall  pay  their 
servants,  and  hence  it  cannot,  in  its  business 
capacity,  fix  such  wages. 

2.  The  relator,  in  taking  care  of  his  part 
of  the  contract,  is  exclusively  engaged  in 
minding  his  private  business.  The  city  can- 
not interfere  with  him  except  upon  his  fail- 
ure to  render  proper  performance  of  the 
work,  or  of  some  connected  requirement  af- 
fecting the  public  convenience  or  safety. 
Hence  he  is  an  independent  contractor,  and 
thus  free  to  hire  his  own  workmen  as  any 
other  person  may. 

3.  In  its  business  contracts  with  a  person 
the  state  or  city  is  on  one  side  of  the  con- 
tract and  the  person  on  the  other.  Ji^aqh^ 
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should  render  to  the  other  the  promised 
equivalent.  Here  the  contractor  has  ren- 
dered to  the  city  all  the  equivalent  that  it 
has  capacity  to  receive.  It  cannot  ask  far 
more  in  behalf  of  itself,  but  it  assumes  a 
grievance  in  behalf  of  others,  of  whom  it  is 
neither  guardian  nor  trustee.  They  are  free 
men.  It  will  be  timely  to  hear  them  when 
they  ask  a  hearing.  The  city  thus  asks  for 
more,  than  the  equivalent  promised  to  it. 
The  vice  of  its  position  is  that  it  seeks  to 
thrust  into  a  business  contract,  in  addition 
to  its  subject-matter,  ccmtrol  over  the  con- 
tractor's independent  relations  with  other 
people.  It  does  not  hire  his  servants,  and 
therefore  cannot  fix  their  wages. 

4.  The  state,  like  an  individual,  may  con- 
tract for  the  kind  and  quality  of  materials 
to  be  furnished  in  a  given  conetruction;  oth- 
erwise, it  may  not  get  what  it  wants.  It  is, 
I  submit,  false  analogy  to  assume  that  it  has 
the  like  right  to  dictate  to  the  contractor  the 
wages  he  shall  pay  his  workmen,  lliey  are 
not  parties  to  the  contract.  It  is  not  made 
for  their  benefit  The  state  cannot  directly 
give  them  gratuities,  and  therefore  cannot 
indirectly  do  so  through  the  contractor; 
much  less  by  extortion  masked  under  the 
power  to  contract  Conceding  that  the  state 
has  a  benevolent  sentiment  of  concern  in  the 
matter  of  workmen's  wages,  that  sentiment 
has  no  relation  to  the  subject-matter  the  con- 
tractor has  agreed  to  deliver ;  and,  because  it 
has  none,  the  contrary  claim  of  the  state  has 
no  just  basis.  The  contract  calls  for  a  cer- 
tain kind  of  work  by  Rodgers,  the  relator. 
If  he  furnished  it,  it  is  of  no  more  business 
concern  to  the  state  than  to  the  individual 
whether  he  has  meantime  furnished  his  work- 
men with  tooth  brushes  or  paid  them  extra 
wages. 

5.  An  officer  Is  a  part  of  the  personal  force 
by  which  the  state  acts,  thinks,  determines, 
administers,  and  makes  its  Constitution  and 
laws  operative  and  effective.  He  is  an  arm 
of  the  state,  and  always  on  its  side.  The 
contractor,  laborer,  or  employee  deals  at 
arm's  length  with  the  state,  and  is  always 
on  his  own  side,  not  necessarily  opposed  to 
the  state^  but  with  respect  to  his  service  ow- 
ing it  no  oath-bound  duty,  but  simply  the 
contractual  duty  to  perform  as  he  has  agreed 
to  do.  The  state  can  fix  the  salaries  it  will 
pay  its  officers,  but  no  more  than  the  individ- 
ual can  fix  the  wages  it  will  pay  employees. 
It  can  fix  the  wages  it  will  offer, — and  its 
policy  is  to  fix  them  high  enough  to  secure 
acceptance  by  the  workmen, — ^but  without 
such  acceptance  the  wages  cannot  be  fixed. 
They  must  remain  a  matter  of  contract. 
The  power  to  fix  the  rate,  as  distinguished 
from  offering  it,  includes  a  low  rate  as  well 
as  a  high  one,  and  thus  becomes  despotic  in 
substance,  however  dormant  in  exercise. 

6.  When  an  independent  contractor  with 
the  state  or  city  has  performed  his  work  on 
time,  complete  in  every  detail  according  to 
the  contract,  free  from  every  lien  and  encum- 
brance, then,  if  the  state  or  city  can  escape 
paying  him  because  he  has  not  voted  a  cer- 
tain ticket,  made  contribution  to  a  certain 
political  narty,  or  paid  his  workmen  any 
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more  than  they  agreed  to  work  for,  the  state 
can  compel  him  to  choose  between  losing  hi» 
earnings  or  his  natural  liberty  to  make  such 
honest  contracts  with  his  fellowmen  for 
their  services  as  they  are  willing  to  make 
with  him.  To  deny  an  independent  con- 
tractor such  liberty  and  protect  others  in  it 
is  to  deny  him  the  equal  protection  of  the 
laws. 

7.  To  enact  that  no  less  than  the  prevail- 
ing rate  of  wages  shall  be  paid  by  such  con- 
tractor is  an  indirect  method  of  excluding 
from  his  employment  those  who  can  earn 
something,  but  not  so  much;  since  he  will 
not  hire  those  who  cannot  do  the  work  of  a» 
able-bodied  man. 

8.  It  is  admitted  that  the  contractor  paid 
less  than  the  prevailing  rate  of  wages.  No 
doubt  that  is  true  if  the  highest  rate 
among  the  best  workmen  is  the  test  But 
what  is  the  prevailing  rate  of  wages?  Is  it 
the  rate  that  the  best  workmen,  or  the 
largest  mass  of  workmen,  or  the  average 
workmen  can  command?  Does  it  depend 
upon  ability?  If  so,  of  which  grade?  Or 
upon  numbers?  If  so,  is  it  the  majority  of 
all  or  of  a  class  ?  And,  if  on  a  class,  of  which 
class,  and  why?  What  rights  have  those 
who  do  not  come  within  the  dominant  class? 
Does  it  depend  up<Mi  supply  and  demand? 
Upon  fair  competition?  How  can  we  tell? 
Must  we  not  conclude  that  a  statute  which 
simply  says  "the  prevailing  rate  of  wages'' 
is  too  indefinite  in  its  meaning  to  be  xniBde 
the  test  or  condition  of  a  penalty  or  forfeit- 
ure? When  a  penal  statute  leaves  doubtful 
the  kind  of  act  it  denounces,  the  accused  is 
entitled  to  the  benefit  of  the  doubt,  and, 
though  he  may  not  insist  upon  the  doubt,  the 
state,  out  of  self-respect,  should  refrain  from 
infiicting  the  penalty. 

Bartlett  and  Vann,  JJ.,  concur  with 
O^Brien  and  Iiandon,  JJ. 

Parker,  Ch.  J.,  dissenting! 

The  reasoning  by  which  the  decision  about 
to  be  made  is  sought  to  be  supported  fails  to 
persuade  me  that  it  is  other  than  a  judicial 
encroachment  upon  legislative  prerogative; 
for  it  is  that,  and  nothing  less,  if  the  stat- 
ute does  not  offend  against  either  the  Federal 
or  the  state  Constitution.  If  the  statute, 
which  seems  to  be  r^^rded  by  some  as  vi- 
cious in  its  tendency,  attempted  to  regulate 
the  question  of  wages  as  between  citizens  of 
the  state,  so  as  to  affect  even  in  the  slight- 
est degree  the  basis  on  which  one  citizen 
should  contract  with  another,  then  not  only 
would  much  of  the  discussion  which  this 
statute  has  invoked  be  relevant,  but  the  de- 
cision about  to  be  made  would  be  unques- 
tionably sound.  The  legislature,  however, 
intended  nothing  of  the  kind,  and  the  stat- 
ute not  only  omits  to  express  any  such  pur- 
pose, but  it  is  so  carefully  guarded  as  to 
leave  no  room  for  doubt  ^hat  the  legislature, 
appreciating  the  limits  of  its  authority,  in- 
tended to  and  did  simply  provide  with  cer- 
tainty that  those  who  work  directly  for  the 
state,  or  upon  public  works  within  the  state, 
shall  received  that  whicb  mav  be  .termed 
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"going  wages"  in  the  locality  in  which  any 
particular  public  work  is  being  carried  on, 
as  will  at  once  appear  from  a  reading  of 
the  statute,  so  much  of  which  as  is  germane 
to  the  question  under  discussion  being  set 
out  in  the  statement  of  facts.  In  other 
words,  the  legislature,  which  is  vested  with 
the  power  to  direct  the  conduct  of  the  busi- 
ness operations  of  the  state,  by  this  statute 
has  not  only  declared  it  to  be  the  policy  of 
the  state  as  a  proprietor  to  pay  the  prevail- 
ing rate  of  wages,  but  has  enjoined  upon  its 
several  agents  and  agencies  the  duty  of  exe- 
cuting this  policy.  An  attack  upon  this 
statute,  therefore,  assails  the  right  of  the 
state  as  a  proprietor  to  p(iy  such  wages  as  it 
chooses  to  those  who  either  work  for  it  di- 
rectly, or  upon  any  work  of  construction  in 
which  it  may  be  engaged.  No  one  has  pre- 
sumed to  challenge  the  right  of  an  individ- 
ual either  to  pay  the  prevailing  rate  of 
wages  in  his  locality,  or,  if  he  concludes  to 
have  his  work  done  by  contract,  to  refuse  to 
award  it  to  a  contractor  who  will  not  agree 
to  pay  the  going  wages  to  all  employees  that 
may  be  engagS  upon  the  work.  'But  the 
state  seems  to  be  regarded  in  some  quarters 
as  having  less  power  as  a  proprietor  than  an 
individual,  so  that  what  an  individual  may 
contract  to  do  in  the  performance  of  his  own 
work  the  state  itself  may  not  do  when  it  as- 
sumes the  role  oi  proprietor,  and  attempts 
the  construction  of  important  public  work. 

Now,  having  called  attention  to  the  fact 
that  the  statute,  by  its  terms,  is  expressly 
limited  to  laborers  employed  upon  the  work 
of  which  the  state,  in  its  entirety  or  through 
some  subdivision  thereof,  is  the  proprietor, 
we  come  to  the  question  whether  there  is 
any  provision  of  either  the  Federal  or  state 
Constitution  that  so  far  restricts  the  power 
of  the  state  in  constructing  its  buildings  or 
other  public  works  that  it  has  less  liberty  of 
action  than  one  of  itfl  citizens.  That  it  has, 
to  say  the  least,  as  much  power  as  a  pro- 
prietor as  has  any  of  the  individuals  of 
which  its  citizenship  is  comprised,  would 
seem  to  be  a  self-evident  proposition.  But, 
as  evidence  is  not  wanting  that  it  is  not  so 
regarded  by  others,  the  subject  must  have 
some  consideration.  In  1889  the  legislature 
provided  by  statute  that  from  and  after  the 
passage  of  the  act  the  wages  of  day  laborers 
employed  by  the  state,  or  any  officer  thereof, 
Hhould  not  be  less  than  $2  per  day.  Chap. 
380,  I/awB  1889.  It  is  difficult  to  imagine 
from  what  source  the  idea  could  have  been 
born  that  this  statute  was  unconstitutional, 
in  view  of  the  fact  that  it  was  known  of  all 
men  tliat  the  legislature  had  always  fixed  the 
compensation  of  its  executive,  legislative, 
and  judicial  officers,  and  had  provided  from 
the  beginning  what  compensation,  if  any, 
should  be  paid  to  all  of  the  county  and  city 
officers  throughout  the  state.  Indeed,  the 
compensation  for  every  kind  and  character 
of  service  whatsoever  had  always  been  fixed 
either  by  the  legislature  directly  or  through 
agencies  created  by  it;  the  original  source 
of  power  in  all  cases  being  the  legislature. 
Xf»\erthelefiB,  there  were  those  who  conceived 
the  absurd  idea  that  there  was  some  distinc- 
52  L.  R.  A. 


tion  between  the  compensation  for  day  la- 
borers and  the  compensation  for  all  others 
engaged  in  the  service  of  the  state,  and  so 
the  demand  of  one  Clark,  who  was  employed 
upon  the  canals,  for  the  compensation  fixed 
by  the  legislature,  was  challenged,  and  fi- 
nally came  to  this  court,  where  the  question 
was  put  at  rest  by  a  unanimous  decision, 
which  held  that  ''there  is  no  express  or  im- 
plied restriction  to  be  found  in  the  Consti- 
tution upon  the  power  of  the  l^islature  to 
fix  and  declare  the  rate  of  compensation  to 
be  paid  for  labor  or  services  performed  upon 
the  public  works  of  the  state.  That  legisla- 
tion is  doubtless  open  to  criticism  from  the 
standpoint  of  sound  policy  and  expediency, 
but  the  courts  have  nothing  to  do  with  these 
questions,  so  long  as  it  is  not  in  conflict  with 
the  Constitution;  and  we  think  that  a  gen- 
eral law  regulating  the  compensation  of  la- 
borers emploved  by  the  state,  or  by  officei*s 
under  its  authority,  which  disturbs  no  vested 
right  or  contract^  was  within  the  power  of 
the  legislature  to  enact,  whatever  may  be 
said  as  to  its  wisdom  or  policy."  Clabrk  v. 
State,  142  N.  Y.  101,  36  N.  E.  817.  Now, 
certainly  it  need  not  be  argued  that,  if  the 
Constitution  contains  no  restriction  "upon 
the  power  of  the  legislature  to  fix  and  de- 
clare the  rate  of  compensation  to  be  paid  for 
labor  or  services  performed  on  the  public 
works  of  the  state,"  there  is  nothing  in  the 
Constitution  to  restrict  the  power  of  the  leg- 
islature in  declaring  that  ''the  rate  of  com- 
pensation to  be  paid  for  labor  or  service  per- 
formed on  the  public  works  of  the  state" 
''shall  [in  the  language  of  the  statute]  not 
be  less  than  the  prevailing  rate  for  a  day's 
work  in  the  same  trade  or  occupation  in  the 
locality  within  the  state  where  such  public 
work  on,  about,  or  in  connection  with  which 
labor  is  performed,  in  its  final  or  completed 
form,  is  to  be  situated,  erected,  or  used." 
So,  if  authority  be  needed,  we  have  the  au- 
thority of  this  court  that  Uie  legislature  has 
the  power  to  provide  that  the  policy  of  the 
state  shall  be  to  pay  the  going  rate  of  wages 
in  the  locality  in  which  a  public  work  is  to 
be  done,  and  to  command  its  agents  to  obey 
its  directions  in  that  regard.  For  illustra- 
tion :  Were  it  now  engaged  in  the  erection 
of  a  new  capitol,  the  public  officer  or  officers 
having  in  charge  the  construction  by  ap- 
pointment of  the  legislature  would,  under 
the  authority  of  the  Clark  Case,  be  obliged 
to  pay  the  prevailing  rate  of  wages  in  Al- 
bany; and  if,  in  the  course  of  construction, 
it  should  be  determined  to  do  some  part  of 
the  work  by  contract, — as  was  the  case  dur- 
ing the  last  year  of  work  upon  the  capitol,— 
those  having  in  charge  the  construction 
would  be  obliged  to  provide  in  the  contract 
that  the  contractor  should  pay  the  prevail- 
ing rate  of  wages  in  Albany.  Of  course,  a 
contractor  would  not  be  obliged  to  accept  a 
contract  under  such  terms,  but  certainly 
would  do  so  if  he  wished  the  work,  for  the 
state  as  proprietor  would  have  the  right  to 
impose  any  terms  it  might  choose  as  a  condi- 
tion of  awarding  the  contract,  just  as  an  in- 
dividual might  do.  Terms  might  thus  be 
imposed  which  would  be  wise  or/verv  fcwjiqlv 
Digitized  by  VjOO^IC 


Nbw  Yobk  Court  op  Afpsalo. 


Feb., 


for  both  the  state  and  the  contractor,  in  the 
estimation  of  the  latter;  but  it  is  the  pro- 
prietor's right  to  be  unwise  if  he  so  wills,  in 
which  respect  the  state  is  perhaps,  both  in 
theory  and  practice,  on  an  equality  with  its 
citizens.  The  provision  in  tne  contract  re- 
quiring, in  effect,  that  he  should  pay  the  go- 
ing wages,  would,  of  course,  interfere  with 
his  liberty  to  hire  men  for  lower  wages.  So 
a  provision  that  he  must  use  a  certain  brand 
of  cement,  which  is  no  better  and  costs  more 
than  other  brands,  would  interfere  with  his 
liberty  to  buy  first-claas  cement  at  a  lower 
price  than  the  brand  named.  A  provision 
that  some  or  all  of  the  fi^re  work  cut  out 
of  stone  should  be  done  by  workmen  from 
Italy  would,  perhaps,  interfere  with  the  em- 
ployment at  less  expense  of  men  of  equal  or 
greater  skill  at  home,  who  could  do  equally 
good  or  better  work,  and  to  that  extent  his 
liberty  to  so  contract  as  to  make  a  greater 
profit  for  himself,  without  injury  to  tSe  pro- 
prietor, would  be  interfered  with;  but  it  is 
interfered  with  only  because  he  assents  to 
the  proprietor's  wishes,  and  contracts  that  it 
shall  be  so,  and  hence  his  liberty  is  not  in- 
terfered with  at  all  within  the  meaning  of 
the  Constitution,  for  he  has  solemnly  cove- 
nanted in  his  agreement  that  he  shall  not 
be  at  liberty  to  do  anything  in  the  course  of 
the  performance  of  the  contract  that  shall 
be  contrary  to  the  wishes  of  the  proprietor 
as  expressed  in  the  written  contract. 

I  have  yet  to  hear  an  argument  from  any 

auarter  offered  for  the  purpose  of  showing 
iiat  the  state  as  a  proprietor  could  not,  in 
the  erection,  for  instance,  of  a  new  capitol, 
fix  the  wages  to  be  paid  by  its  contractors, 
provide  that  its  sculptors  should  come  from 
Italy,  its  decorators  from  Paris,  its  stone 
from  specific  quarries  in  Massachusetts,  and 
its  cement  from  England,  when  perhaps  bet- 
ter results  could  be  obtained  should  only  res- 
idents of  this  state  be  employed,  and  the  ma- 
terial purchased  within  its  own  borders. 
But  it  IS  said  that  this  statute  goes  further, 
and  applies,  not  only  to  the  work  undertaken 
by  the  state  at  large,  but  also  to  the  public 
works  carried  on  in  the  se\'eral  municipali- 
ties of  the  state;  the  particular  case  before 
the  court  growing  out  of  a  contract  made  be- 
tween the  city  of  New  York  and  the  relator, 
by  which  the  latter  agreed  to  regulate  and 
grade  West  135th  street  in  that  city  from 
Amsterdam  avenue  to  the  Boulevara.  The 
authority  of  the  state,  however,  is  supreme 
in  every  part  of  it»  and  in  all  of  the  public 
undertakings  the  state  is  the  proprietor. 
For  convenience  of  local  administration,  the 
state  has  been  divided  into  municipalities, 
in  each  of  which  there  may  be  found  local 
ofRcers  exercising  a  certain  measure  of  au- 
thority, but  in  that  which  they  do  they  are 
but  the  agents  of  the  state,  without  power  to 
do  a  single  act  beyond  the  boundary  set  by 
the  state  acting  through  its  legislature. 
Charters  are  given  to  cities,  by  means  of 
which  are  created  what  are  known  as  "mu- 
nicipal corporations;"  but  the  creation  is 
solely  for  the  purpose  of  doing  the  work  of 
the  state  in  the  particular  locality  afTected, 
and  in  the  creation  of  these  agencies  the  leg- 
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islature  designates  the  number  of  oflieerB,  de- 
termines what  they  shall  be  called,  prei»cTibes 
what  particular  portion  of  the  municipal 
work  each  shall  do,  fixes  their  compensation, 
and  provides  a  method  by  which  shall  be 
chosen  a  proper  amount  of  assistance,  cleri- 
cal and  otherwise,  to  perform  the  work,  and 
from  time  to  time  enlarges  or  restricts  the 
fields  of  labor  of  the  several  officers.  It  also, 
from  time  to  time,  by  special  enactment,  au- 
thorizes undertakings  of  large  public  im- 
portance, not  contemplated,  perhaps,  at  the 
time  of  the  granting  of  the  charter  or  at  the 
time  of  a  general  revision  of  it.  If  the  leg- 
islature becomes  dissatisfied  with  the  gen- 
eral working  of  a  charter,  it  may  change  it, 
or  create  a  new  one,  for  it  is  possessed  of  su- 
preme authority  to  provide  the  method  by 
which  the  municipal  affairs  shall  be  con- 
ducted, and  to  determine  what  great  public 
works,  if  any,  shall  be  undertaken.  If  it 
shall  determine  that  the  city  is  in  need  of  a 
large  supply  of  pure  and  wholesome  water, 
the  legislature,  and  the  legislature  alone, 
may  provide  the  machinery  by  which  that 
result  may  be  accomplished.  In  the  doing  of 
it  the  legislature  may  devolve  the  adminis- 
tration of  the  details  of  the  work  upon  the 
local  municipal  officers  already  in  existence, 
or  it  may  select  another  agency,  without 
even  consulting  the  wishes  of  either  the  tax- 
payers or  the  voters  of  a  city;  as  was  the  case 
m  the  building  of  the  new  aqueduct,  which 
was  authorized  by  chapter  490,  Laws  1883. 
The  act  was  entitled  "An  Act  to  Provide 
New  lleservoirs.  Dams,  and  a  New  Aqueduct, 
with  the  Appurtenances  ITiereto,  for  the 
Purpose  of  Supplying  the  City  of  New  York 
with  an  Increased  Supply  of  Pure  and 
Wholesome  Water."  It  contained  full  au- 
thority for  the  execution  of  this  vast  under- 
taking, whicA  was  expected  to  and  did  cost 
the  city  of  New  York  very  many  millions 
of  dollars,  under  the  direction  of  six  commis- 
sioners, named  in  the  act,  upon  whom  was  de- 
volved  both  the  power  and  the  duty  of  effec- 
tuating the  purpose  of  the  legislature  as  ex- 
pressed in  the  statute.  The  Constitution 
has,  of  course,  imposed  some  restrictions 
upon  the  legislative  power, — such,  for  in- 
stance, as  that  the  legislature  shall  not  au- 
thorize the  construction  of  a  street-surface 
railroad  without  the  consent  of  the  local  au- 
thorities and  50  per  cent  of  the  abutting 
property  owners,  or,  in  lieu  thereof,  the  con- 
sent of  the  appellate  division  of  the  supreme 
court.  But,  prior  to  the  incorporation  of 
such  a  provision  into  the  Constitution,  the 
legislature  had  the  power,  and  until  1850  ex- 
ercised it,  of  authorizing  the  construction  of 
street- surface  railroads  without  the  consent 
of  either  the  local  authorities  or  the  prop- 
erty owners,  as  will  appear  from  an  examina- 
tion of  the  statutes  referred  to  in  IngersoU 
V.  Nassau  Electric  R,  Co.  157  N.  Y.,  at  page 
466.  43  L.  R.  A.  230,  52  N.  E.  545.  Similar 
instances  almost  without  number  might  be 
multiplied,  all  of  which  would  serve  as  il- 
lustrations merely  thftt  the  state,  acting 
through  its  legislature,  has  absolute  power 
and  control  over  all  the  public  works  within 
the  state,  undertaken  and  carried  oo  with 
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public  funds,  whether  the  work  be  paid  for 
by  a  municipality  or  by  the  state  at  large; 
and  that  those  who  let  the  contracts,  super- 
intend the  construction,  audit  the  bills,  and 
pay  them,  are  in  such  work  but  the  agents 
of  the  state,  whether  the  agency  be  created 
by  the  provisions  of  a  charter  or  by  special 
enactment.  If  authority  be  needed  in  sup- 
port of  this  proposition,  it  may  be  found  m 
WiUiams  v.  Eggleston,  170  U.  S.  304,  42  L. 
ed.  1047,  18  Sup.  Ct.  Rep.  617.  At  page  310, 
170  U.  S.,  and  page  619,  18  Sup.  Ct. 
Rep.,  the  court  says:  ''A  municipal 
corporation  is,  so  far  as  its  purely 
municipal  relations  are  concerned,  simply  an 
agency  of  the  state  for  conducting  the  af- 
fairs of  government,  and  as  such  it  is  sub- 
ject to  the  control  of  the  legislature."  Au- 
thority to  the  same  effect  may  also  be  found 
in  cases  in  this  court  of  which  New  York  v. 
Tenth  Nat.  Bank,  111  N.  Y.  446,  18  N.  E. 
61 8,  is  a  type.  In  that  case  the  question  pre- 
sented was  whether  the  city  of  New  York 
could  be  compelled  by  the  legislature  to  pay 
to  the  Tenth  National  Bank  moneys  that  it 
had  advanced  without  authority  of  law  to 
the  county  commissioners,  which  were  in 
part  misappropriated  by  them,  the  balance 
of  the  moneys  being  used  in  the  construction 
of  the  court  house  in  New  York  city.  The 
act  of  the  legislature  requiring  th«  city  to 
pay  to  the  bank  the  moneys  advanced  by  it 
was  upheld  in  this  court,  and  in  the  course 
of  the  opinion  the  court  said:  "Municipal 
corporations  are  creatures  of  the  state,  and 
exist  and  act  in  subordination  to  its  sover- 
eign power.  The  legislature  may  determine 
what  moneys  they  may  raise  and  expend,  and 
what  taxation  for  municipal  purposes  may 
be  imposed;  and  it  certainly  does  not  ex- 
ceed it«  constitutional  authority  when  it 
compels  a  municipal  corporation  to  pay  a 
debt  which  has  some  meritorious  basis  to 
rest  on."  Other  authorities  in  which  the 
proposition  is,  in  effect,  either  decided  or  as- 
serted that  a  municipal  corporation  is  sim- 
ply an  agency  of  the  state  for  the  conduct 
of  the  affairs  of  government,  and  therefore 
bubjeet  to  the  control  of  the  legislature  in 
all  respects  except  as  expressly  limited  by 
the  Constitution,  are:  Re  New  York  Pro- 
testant Episcopal  Public  School,  46  N.  Y. 
178;  Terrctt  v.  Taylor,  9  Cranch,  43,  3  L.  ed. 
C50:  Payne  v.  TreadwcU,  16  Cal.  221 ;  Jones 
V.  Lake  View,  151  111.  603,  38  N.  E.  688; 
Frederick  v.  Groshon,  30  Md.  436,  96  Am. 
Dec.  691;  Groff  v.  Frederick  City,  44  Md. 
07 ;  State  Bank  v.  Madison,  3  Ind.  43 ;  Pat- 
erson  v.  Society  for  Establishing  Useful 
Manufactures,  24  N.  J.  L.  385;  Cleveland  v. 
Jersey  City  Bd.  of  Finance  d  Taxation,  38 
N.  J.  L.  2o9 ;  Re  Dalton,  61  Kan.  257,  47  L. 
R.  A.  380,  59  I»ac.  336.  In  the  latter  case 
the  petitioner  was  arrested  for  violating  the 
provisions  of  chapter  114  of  the  Laws  of 
1891  of  the  state  of  Kansas,  which  provided 
that  eight  hours  should  cons-titute  a  day's 
work  for  laborers,  workmen,  mechanics,  and 
other  persons  employed  by  or  on  behalf  of 
the  state  of  Kansas,  or  by  or  on  behalf  of 
any  county,  city,  township,  or  other  munici- 
pality in  tiie  state.  He  sought  to  be  relieved 
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from  trial  through  habeas  corpus  proceed- 
ings, claiming  that  the  act  was  unconstitu- 
tional. The  court  thought  that  the  statute 
was  constitutional,  and  in  the  course  of  the 
opinion  the  court  said:  "Whatever  orders 
the  state  may  give  directly  to  its  own  agents 
it  may  require  of  its  political  subdivisions, 
— instrumentalities  of  said  government,  such 
as  counties,  cities,  and  townships.  These 
subdivisions  are  merely  involuntary  politi- 
cal or  civil  divisions  of  the  state,  created  by 
statute  to  aid  in  the  administration  of  gov- 
ernment. 'A  county  is  one  of  the  civil  di- 
visions of  a  country  for  judicial  and  politi- 
cal purposes,  created  by  the  sovereign  power 
of  ijie  state  of  ite  own  will,  without  the  par- 
ticular solicitation,  consent,  or  concurrent 
action  of  the  people  who  inhabit  it;  a  local 
orgaiiization,  whioh,  for  the  purpose  of  civil 
administration,  is  invested  with  certain 
functions  of  corporate  existence.'  .  .  • 
It  has  been  held  competent  for  the  l^isla- 
ture  to  establish  a  state  road,  and  cast  the 
cost  and  expense  thereof  upon  the  county  in 
which  the  road  lies,  without  the  consent  of 
the  ofRcers  or  people  of  the  county.  And  in 
like  manner  it  may  require  the  county  to 
build  a  certain  kind  or  number  of  bridges  at 
specified  places,  another  county  to  build 
roads  in  a  particular  locality,  and  another  to 
build  public  buildings;  and  for  this  and 
other  public  purposes  the  counties  or  other 
municipalities  could  be  required  to  levy  a 
tax,  and  make  other  provisions  for  the  pay- 
ment of  such  improvements.  ...  In- 
deed, everything  relating  to  the  management 
of  counties,  cities,  and  townships  not  defined 
and  limited  by  the  Constitution  may  be 
taken  away  by  the  state,  acting  through  it« 
legislature;  and  as  to  these  political  divi- 
sions and  their  agents  the  legislature  has  the 
same  power  that  it  possesses  over  state  offi- 
cers. We  conclude,  therefore,  that  the  stat- 
ute under  consideration  is  k  mere  direction 
of  the  state  to  its  agents,  and  a  proper  exer- 
cise of  its  power  in  that  respect." 

If  the  views  so  far  expressed  be  sound,  it 
would  seem  to  follow  that  the  position  taken 
by  the  state  in  enacting  this  statute  is  pre- 
cisely like  that  of  an  individual  who,  for 
any  reason,  determines  that,  if  it  be  a  little 
more  than  honest,  as  that  term  is  usually 
employed,  it  is  not  more  than  just,  to  pay 
for  a  thing  what  it  is  fairly  worth,  and  that 
the  principle  should  be  applied  as  well  to  the 
compensation  of  labor  as  to  the  payment  for 
material,  and  hence  decides  that  in  construc- 
tion work  he  will  pay  the  market  price,  liie 
state,  having  determined  upon  such  a  course 
of  action  by  this  statute,  directs  its  agents 
and  agencies,  wherever  throughout  the  state 
they  may  be  situated,  that  in  the  doing  of  a 
public  work  they  shall  pay  the  goii^  wages 
whtfliever  the  work  is  to  be  done  by  day's 
work,  and,  whenever  it  is  to  be  done  by  con- 
tract, then  the  agent,  wherever  situated, 
shall  put  into  the  contract  that  it  executes 
by  authority  of  the  state  a  provision  that 
the  contractor  shall  pay  such  rate.  There 
are  no  authorities  in  this  state  that  militate 
against  the  position  that  I  have  taken.  On 
the  contrary,  such  as  there  are^  support  it. 
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In  People  v.  Warren,  77  Hun,  120,  28  N.  Y. 
Supp.  303,  the  defendant  had  been  charged 
before  a  police  magistrate  with  a  violation 
of  9  504,  chap.  105,  Laws  1891,  entitled  "An 
Act  to  Revise  the  Charter  of  the  City  of  Buf- 
falo." That  charter  provided,  among  other 
things,  that  "in  contracting  for  any  work 
required  to  be  done  bv  the  city,  a  clause 
shall  be  inserted  that  the  contractor  submit^ 
ting  proposals  shall  bind  himself  in  the  per- 
formance of  such  work  not  to  discriminate 
either  as  to  workmen  or  wages  against  mem- 
bers of  labor  organizations,  or  to  accept  any 
more  than  eight  hours  as  a  day's  work,  to 
be  performed  within  nine  consecutive  hours." 
The  defendant  having  been  convicted,  an  ap- 
peal was  taken  to  the  general  term,  fifth  de- 
partment, where  the  argument  was  made 
that  the  statute  was  unconstitutional  be- 
cause offending  against  the  provisions  of  § 
1,  art.  14,  of  the  Constitution  of  the  United 
States,  and  of  the  provisions  of  9  1»  art.  1, 
of  the  Constitution  of  the  state  of  New  York. 
It  was  held  by  a  unanimous  court  that  the 
statute  was  constitutional,  and  the  judgment 
of  conviction  was  affirmed.  Subsequently 
an  unsuccessful  attempt  was  made  to  secure 
a  different  result  through  the  instrimiental- 
ity  of  a  writ  of  habeas  corpus.  I  take  an 
extract  from  the  opinion,  which  was  written 
by  Judge  Hatch,  because  it  is  in  point  on  the 
next  proposition  that  I  propose  to  discuss: 
'*It  is  said  that  defendant  is  an  independent 
contractor,  and  consequently  the  rules  we 
have  invoked  have  no  application  to  the  case. 
If  this  were  conceded,  it  might  not  be  pos- 
sible to  answer  the  claim.  But  the  assertion 
itself,  as  I  view  the  facts,  is  far  from  being 
true.  In  the  sense  that  the  defendant  is  do- 
ing work  for  the  city  of  Buffalo  under  a  con- 
tract to  furnish  all  material  and  labof  in 
making  a  public  improvement  for  a  given 
sum,  it  is  a  fact^  but  that  it  is  relieved  from 
the  obligations  imposed  by  the  statute  up<m 
the  city  of  Buffalo,  and  assumed  fa^  it,  is 
not  true  as  matter  of  law.  .  ,  .  The  city 
said  to  the  defendant,  and  to  all  other  con- 
tractors, when  it  invited  bids  for  the  per- 
formance of  the  work:  The  statute  is  one 
of  the  conditions  which  must  be  complied 
with,  and  an  obligation  which  must  be  as- 
sumed by  the  contracting  party.  The  de- 
fendant was  not  ot>liged  to  bid.  The  condi- 
tions imposed  applied  equally  to  all  who 
should  bid.  The  act  of  bidding  was  with 
full  knowledge,  and  voluntary.  Under  these 
conditions  defendant  made  its  bid,  and,  when 
awarded  the  contract,  voluntarily  executed 
the  same,  and  assumed  the  obligations  im- 
posed upon  the  city  by  the  statute.  How 
can  it  be  said  that  he  was  an  independent 
contractor,  freed  of  obligations?  He  was  an 
independent  contractor,  but  he  is  not  inde- 
pendent of  the  obligations  imposed  by  the 
contract."  People  ex  rel,  Warren  v. 
Beck,  10  Misc.  77,  30  N.  Y.  Supp. 
473.  It  should  also  be  said,  before  pass- 
ing to  the  consideration  of  the  contract, 
that  the  judge  before  whom  this  mat- 
ter came  at  special  term  was  of  the  opinion 
that  the  act  is  constitutional,  and,  while 
there  was  a  difference  of  view  in  the  appel- 
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late  division  as  to  certain  questions,  not  one 
of  the  judges  of  that  court  expressed  an 
opinion  that  the  state,  in  so  far  as  it  directed 
its  agents  to  insert  a  provision  in  the  eon- 
tract  that  the  prevailing  rate  of  wages 
should  be  paid,  acted  beyond  its  power.  In- 
deed, in  the  prevailing  opinion  it  is  said:  "I 
am  satisfied  that  the  legislature  has  power 
to  prescribe  the  form  of  contracts  which 
shall  be  made  by  municipal  corporations 
with  those  entering  into  contracts  with  it. 
No  one  is  bound  to  enter  into  such  a  con- 
tract, or  to  do  work  for  a  municipal  corpo- 
ration; but,  when  he  does,  he  must  accept 
the  terms  of  the  contract  as  prescribed  by 
law,  and,  if  he  voluntarily  makes  a  contract 
by  which  he  is  to  receive  pay  only  upon  con- 
dition of  his  performing  certain  obligations 
or  doing  the  work  that  he  agrees  to  do  in  a 
certain  way,  the  contractor  certainly  cannot 
complain  if  the  city  refuses  to  pay  except 
upon  his  compliance  with  the  terms  of  his 
engagement."  [56  App.  Div.  109,  67  N.  Y. 
Supp.  708.] 

Since  the  argument  there  has  been  evolved 
the  notion  that  the  few  constitutional  limi- 
tations upon  the  power  of  the  state  to  con- 
trol at  will  through  legislative  acion  all  the 
affairs  of  municipalities  in  some  way  heljps 
out  the  contention  of  the  majority  that  the 
state  is  not  the  proprietor  in  the  grading 
and  construction  of  the  street  in  question. 
It  seems  to  me  that  the  effect  of  these  excep- 
tions is  to  prove  the  rule,  if  proof  be  needed, 
that  the  state  can  do  what  it  chooses  in  re- 
spect to  public  improvements  anywhere 
within  its  borders,  whether  the  territory  af- 
fected be  within  city  limits  or  in  the  rural 
sections  of  the  state,  provided  only  that  it 
does  not  transcend  the  limitations  that  the 
people  have  seen  fit  to  place  upon  that  pow- 
er by  means  of  the  C/Onstitution.  That  in- 
strument will  be  searched  in  vain  for  any 
restrictions  upon  the  power  of  the  legislature 
to  grade  or  improve  highways.  The  legisla- 
ture may  provide  for  the  building  of  bridges 
over  streams  separating  counties,  or  towns, 
or  both.  It  may  do  this  at  the  expense  of 
the  state,  or  at  the  expense  of  the  towns  af- 
fected, or  of  the  adjoining  counties,  or  the 
expense  may  be  apportion^  in  such  manner 
as  the  state  sees  fit.  It  may  build  and  im- 
prove roads  at  the  joint  expense  of  the  state 
and  the  locality  more  immediately  benefited 
by  the  construction  of  the  road,  or  part  of 
the  expense  may  be  assessed  upon  the  prop- 
erty of  individuals  abutting  upon  the  im- 
proved highway;  and  in  cities  it  may  deter- 
mine to  have  streets  graded  and  improved, 
and  the  entire  expense  assessed  upon  the 
property  in  the  neighborhood  which  is  sup- 
posed to  benefit  by  the  improvement;  or  it 
may  assess  the  entire  sum  upon  the  city,  or 
apportion  the  cost  between  the  two.  But, 
however  the  moneys  necessary  to  pay  the  ex- 
pense of  such  an  improvement  may  be  raised, 
it  is  the  state  that  authorizes  the  improve- 
ment, selects  the  agency  by  which  it  is  con- 
ducted, and  alone  determines  the  source 
from  which  the  money  needed  to  pay  the  ex- 
pense shall  come;  and  its  power  in  that  re- 
spect has  no  limitation  whatever. 
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The  prevailing  opinions  discuss  a  question 
which  is  not  up  for  decision,  namely, 
whether  the  legislature  has  the  power  to  pro- 
vide that  the  municipal  autlu)ritie8  shall 
pay  to  tlieir  employees  going  wages.  As  the 
discussion  which  that  question  has  received 
is,  in  my  opinion,  obiter^  I  shall  not  refer  to 
it  further  than  to  say  that  I  dissent  from 
the  views  expressed  in  relation  thereto  on  the 
ground  that  the  statute  ofTends  no  provision 
of  the  Constitution  when  it  undertakes  to 
provide  that  the  city  shall  pay  the  prevail- 
ing rate  of  wages  to  those  who  work  for  it. 
Who  denies  the  power  of  the  legislature  to 
lix  the  rate  of  compensation  for  the  mayor, 
the  comptroller,  the  police  commissioner,  the 
clerk,  the  attendant,  and  the  messenger? 
If  anyone  does,  I  have  not  heard  him.  Why 
may  it  not  then  lix  the  rate  of  compensation 
of  the  engineer  in  charge  of  its  heating  and 
ventilating  apparatus,  itA  skilled  mechanics, 
or  its  street  sweepers?  Where,  in  the  Con- 
stitution, is  to  he  found  the  provision  that 
so  discriminates  between  the  classes  into 
which  the  public  service  is  divided  as  to  al- 
io^ the  legislature  to  provide  certainty  and 
stability  of  compensation  as  to  the  one  and 
denies  a  similar  power  as  to  the  other?  My 
attention  has  not  been  called  to  such  a  pro- 
vision, nor  have  I  been  able  to  find  it  after 
diligent  search. 

I  have  considered  the  oonstitutionality  of 
the  statute,  because  it  has  been  insisted — as 
1  think,  erroneously — that  the  feature  of  the 
statute  which  is  in  controversy  here  is  un- 
constitutional. But  if,  on  the  other  hand,  it 
were  to  be  conceded  that  it  is  unconstitu- 
tional, I  do  not  see  how  it  could  avail  this 
relator.  If  the  contract  were  silent  on  the 
subject,  and  the  claim  made  was  that  the 
contractor  could  not  recover  for  work  per- 
foi-mcd  because  he  had  not  complied  with  the 
provisions  of  the  statute  requiring  contract- 
ors to  pay  the  prevailing  rate  of  wages,  then 
he  would  not  only  be  in  a  position  to  attack 
the  constitutionality  of  the  statute,  but  an 
adjudication  that  it  was  unconstitutional 
would  relieve  him  from  the  necessity  of  pay- 
ing the  prevailing  rate  of  wages.  But  that 
is  not  this  case.  In  the  contract  between  the 
city  and  this  relator  it  is  agreed  in  terms 
that  "the  wages  to  be  paid  for  a  legal  day's 
work,  as  hereinbefore  defined,  to  all  classes 
of  such  laborers,  workmen,  or  mechanics 
upon  all  such  public  work,  or  upon  any  ma- 
terial to  be  used  upon  or  in  connection 
therewith,  shall  not  be  less  than  the  prevail- 
ing rate  for  a  day's  work  in  the  same  trade 
or  occupation  in  the  locality  within  the  state 
where  such  public  work  on,  about,  or  in  con- 
nection with  which  labor  is  performed,  in  its 
final  or  completed  form,  is  to  be  situated, 
erected,  or  used."  And  it  was  further  in 
terms  agreed  that  "this  contract  shall  be 
void,  and  of  no  effect,  unless  the  person  or 
corporation  making  or  performing  the  same 
shall  comply  with  the  provisions  of  the  labor 
law;"  BO  that  not  only  in  teims  did  the  con- 
tractor agree  to  pay  the  prevailing  rate  of 
wages,  but  the  agreement  also  in  effect  made 
the  provisions  of  the  labor  law  a  part  of  the 
contract,  Whether,  therefore,  the  statute 
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was  unconstitutional  or  not,  there  was  noth- 
ing to  piievent  this  relator  from  consenting 
to  the  incorporation  of  the  phraseology  of 
the  statute  into  the  contract,  and,  when  he 
did  that,  and  voluntarily  executed  the  con- 
tract, as  in  this  case,  he  cannot  eflectively 
plead  as  an  excuse  for  the  violation  of  his 
contract  that,  inasmuch  as  certain  of  its  pro- 
visions are  void  when  embodied  in  a  statute, 
they  are  also  void  when  incorporated  into  a 
voluntarily  executed  contract.  While  the 
majority  of  the  appellate  division  agreed 
that  the  statute  was  constitutional  in  so  far 
as  it  provided  for  the  payment  of  the  prevail- 
ing rate  of  wages,  and  also  that,  the  relator 
having  voluntarily  executed  the  contract,  he 
is  entitled  to  payment  for  work  done  only 
upon  condition  of  his  performing  its  stipula- 
tions, still  they  were  of  the  opinion  that  the 
relator  was  entitled  to  a  mandamus  because 
the  oflicers  of  the  municipal  corporation  had 
failed  to  avoid  the  contract  prior  to  the  in- 
stitution of  the  proceeding.  If  the  conclu- 
sion of  the  majority  was  wrong  in  this  re- 
spect, they  conceded  that  the  defendant 
rightly  succeeded  at  special  term,  and,  aa  it 
seems  to  be  very  clear  that  it  was  wrong,  I 
shall  content  myself  with  a  brief  presenta- 
tion of  the  reasons,  and  shall  omit  all  ref- 
erence to  the  question  (also  discussed) 
whether  the  contract  became  void  by  direct 
operation  of  the  statute  upon  the  contract 
and  its  conceded  breach.  If  the  statute  pui- 
ported  to  accomplish  such  a  result,  the  court 
thought  tliat  it  mi^ht  be  unconstitutional. 
But  I  shall  not  consider  whether  it  does  pur- 
port to  accomplish  such  a  result,  or  whetJier, 
if  it  did,  it  would  ofi'end  against  the  Consti- 
tution; for,  as  I  view  it,  the  question  is  not 
before  us.  Certainly,  it  cannot  affect  the 
disposition  of  this  matter  if  what  the  comp- 
troller did  operated  to  avoid  the  contract. 
It  is  because  I  think  he  did  all  that  the  sit- 
uation required  in  order  to  enable  the  city 
to  take  advantage  of  the  relator's  breach  of 
the  contract  that  leads  me  to  a  different  re- 
sult than  that  reached  by  the  appellate  di- 
vision, for  we  alike  agree  on  the  constitu- 
tionality of  the  statute,  so  far  as  it  is  in- 
volved in  the  proceeding,  and  in  the  binding 
effect  of  every  provision  of  the  contract.  It 
is  not  easy  to  appreciate  the  argument  that 
admits  the  validity  of  the  contract,  its  open 
violation  by  the  relator,  concedes  that  the 
provision  is  clear  and  unambiguous  that  de- 
clares it  shall  be  null  and  void  in  the  event 
of  such  a  violation,  and  still  contends  that  a 
recovery  may  be  had  in  the  face  of  the  de- 
fense urged  by  every  legal  method,  viz.,  that 
the  relator  cannot  recover  because  the  con- 
tract has  become  void  by  his  act.  What  act 
it  was  necessary  for  the  comptroller  to  do  in 
order  to  take  advantage  of  the  defense  the 
relator  had  furnished  other  than  first  to  re- 
fuse to  pay,  and  afterwards  to  defend  on  tiie 
ground  that  the  contract  was  void,  owing 
to  the  relator's  violation  of  it,  has  not  been 
suggested.  It  has  been  found  easier,  no 
doubt,  to  say  that  the  comptroller,  as  the 
fiscal  officer,  had  to  do  something,  than  to 
point  out  the  thing  he  had  to  do.  It  is  the 
relator's  violated  agreement  which  entitloi 
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the  defendant  to  claim  that  this  contract  is 
no  longer  of  any  effect;  for  it  must  not  be 
forgotten  that  this  relator  comes  into  court 
admitting  that  he  has  violated  the  contract 
by  failing  to  pay  the  prevailing  rate  of 
wages,  as  he  agreed  to  do,  and  by  his  con- 
tract he  agreed  that  the  effect  of  his  failure 
to  do  so  should  cause  the  contract  to  become 
void,  and  of  no  effect. 

The  argument  that  the  relator  is  entitled 
to  a  mandamus  against  the  comptroller  be- 
cause he  had  not  avoided  the  contract  before 
this  proceeding  was  instituted  seems  to  me 
without  force.  It  appears  affirmatively  that 
the  comptroller  was  not  informed  that  the 
relator  was  violating  his  contract  until  the 
19th  day  of  April,  1900,  and  that  he  set  on 
foot  an  investigation  for  the  purpose  of 
learning  the  truth  of  the  matter  immediately 
thereafter,  with  the  result  that  the  informa- 
tion received  by  him  waa  fully  confirmed. 
Now,  the  certificate  made  by  the  commis- 
sioner of  highways  certifying  to  the  correct- 
ness of  the  relator's  account,  showing  a  bal- 
ance due,  to  secure  a  warrant  for  which  this 
proceeding  was  instituted,  was  dated  April 
23,  1900,  or  only  four  days  after  the  comp- 
troller was  first  advised  of  any  act  leading 
him  to  suspect  that  the  relator  was  violating 
the  contract.  From  these  facts  it  is  appar- 
ent that  there  was  nothing  in  the  situation 
to  justify  the  conclusion  that  the  comptrol- 
ler allowed  him  to  go  on  with  his  work  after 
knowledge  on  the  part  of  the  comptroller 
that  it  waa  within  his  power  to  avoid  the 
contract  on  behalf  of  the  municipality.  On 
the  contrary,  it  is  apparent  that  no  part  of 
the  work  for  which  a  warrant  is  claimed 
was  performed  after  the  comptroller's  knowl- 
edge of  the  relator's  default.  This  proceed- 
ing was  instituted  about  three  weeks  after- 
wards, and  hence  it  is  manifest  that,  so  far 
as  this  claim  is  concerned,  the  relator  has 
nothing  to  complain  of  in  the  conduct  of  the 
comptroller,  assuming,  without  admitting, 
that  a  complaint  of  tha,t  general  character 
could  have  any  legal  value  towards  restoring 
to  life  a  void  contract.  This  proceeding  was 
instituted  against  the  comptroller  b^ause 
he  refused  to  deliver  to  the  relator  a  warrant 
for  the  amount  of  the  certified  account.  The 
reason  for  it  is  set  up  in  his  return,  and  is 
to  the  effect  that  the  relator  had  executed 
a  contract  by  which  he  had  agreed  that,  in 
the  event  of  his  failure  to  perform  certain 
of  its  terms  and  conditions,  the  contract 
should  be  void ;  that  he  had  failed  to  comply 
with  such  terms ;  and  that  hence  the  contract 
is  void,  and  the  city  not  liable.  Now,  if 
there  is  anything  else  that  the  comptroller 
was  bound  to  do  under  the  circumstances  in 
order  to  get  rid  of  paying  the  amount 
claimed  to  be  due  under  a  contract  that  had 
become  void,  it  has  not  been  pointed  out.  He 
resisted  payment  both  before  and  after  the 
commencement  of  legal  proceedings,  on  the 
ground  that  the  contract  had  become  void 
because  of  the  wmduct  of  the  contractor,  and 
that  is  all  he  was  obliged  to  do  in  order  to 
relieve  the  city  from  making  further  pay- 
ments under  a  void  contract.  If  the  facts 
were,  as  assumed  by  the  learned  judge  at 
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the  appellate  division,  that  the  city  authori- 
ties, with  knowledge  of  the  violation  of  a 
contract  which  authorized  the  city  to  treat 
it  as  void,  nevertheless  permitted  the  con- 
tractor to  go  on  with  his  work,  by  which  the 
amount  in  question  waa  earned,  it  might 
very  well  be  that  a  court  of  equity  would 
undertake  to  relieve  a  party  from  the  los- 
that  would  otherwise  result,  on  the  grountl 
that  it  was  the  duty  of  the  officers  of  the 
city  to  speak,  and  not  to  hide  their  intentions 
for  the  purpose  of  getting  work  for  nothing 
out  of  the  contractor.  But  those  considera- 
tions have  no  place  in  a  proceeding  by  man- 
damus, where  the  relator  can  only  succeed 
by  establishing  a  clear  legal  right  to  that 
which  he  demands.  I  advise  a  reversal  of 
the  order  of  the  appellate  division  and  aa 
affirmance  of  that  of  the  special  term. 

Haight,  J.,  dissenting: 

If  the  labor  law,  so  called,  is  properly 
construed  in  the  prevailing  opinion,  it  may 
be  that  the  conclusion  reached  is  justifiable. 
If  the  wages  provided  for  by  the  statute  to 
bo  paid  laborers  has  reference  only  to  those 
who  are  in  the  prime  of  life,  and  in  the  full 
possession  of  their  physical  powers,  then  its 
effect  may  be  to  exclude  from  employment, 
and  the  means  of  earning  a  livelihood,  la- 
borers who  have  passed  the  prime  of  life, 
and  have  suffered  a  partial  impairment  of 
their  physical  powers,  and  thus  create  a 
class  distinction  which  is  not  only  objection- 
able, but  vicious.  I,  however,  do  not  think 
that  the  statute  should  recdve  such  a  con- 
struction. It  first  fixes  the  number  of 
hours  that  shall  be  deemed  a  legal  day's 
work,  and  then  provides  that  "the  wages  to 
be  paid  for  a  legal  day's  work  as  hereinbe- 
fore defined  to  all  classes  of  such  laborers, 
workmen,  or  mechanics  upon  all  such  public 
works,  or  upon  any  material  to  be  used,  or 
in  connection  therewith,  shall  not  be  less 
than  the  prevailing  rate  for  a  day's  work  in 
the  same  trade  or  occupation  in  the  locality 
within  the  state  where  such  public  work  on» 
about,  or  in  connection  with  which  such  la- 
bor is  performed  in  its  final  or  completed 
form,  is  to  be  situated,  erected,  or  used." 
It  will  be  observed  that  the  statute  express- 
ly relates  to  "all  classes"  of  laborers.  This 
includes  the  old  and  the  young,  as  well  as 
the  middle-aged  and  those  in  the  full  posses- 
sion of  their  powers.  But  it  is  claimed  that 
they  all  must  be  paid  the  same  wages  per 
day,  and  that  this  will  operate  to  exclude 
from  employment  all  those  who  have  passed 
their  prime,  and  who  are  unable  to  perform 
as  much  labor  as  those  who  are  strong  and 
vigorous ;  but  such  does  not  appear  to  me  ti> 
be  the  meaning  of  the  statute.  It  does  not 
provide  that  each  laborer  shall  be  paid  the 
same  wages.  It  is  that  they  shall  be  paid 
the  "prevailing  rate."  What  is  the  "pre- 
vailing rate?"  The  Century  Dictionary  de- 
fines the  word  "prevailing"  as  "prevalent; 
current;  general;  common."  It  is  the  pre- 
vailing, current,  general,  or  common  rale: 
in  other  words  it  is  the  market  rate,  or  that 
which  the  services  are  fairly  and  reasonably 
worth.    Each    laborer    must    therefore    te 
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paid  what  his  services  are  worth  in  the 
market  in  that  locality.  If  he  is  in  the 
prime  of  life,  in  the  full  vigor  of  his  man- 
hood, and  able  to  perform  a  large  day's 
work,  he  is  entitled  to  receive  the  full  value 
thereof.  If  he  has  passed  his  prime  and 
vigor,  and  consequently  cannot  earn  so 
much,  he  is  still  entitled  to  receive  the  value 
of  such  services  as  he  is  able  to  perform.  If 
the  prevailing  or  the  market  rate  means  the 
reasonable  value,  it,  in  the  absence  of  a  con- 
tract expressly  fixing  the  rate,  is  just  the 
amount  which  a  court,  of  law  would  award 
as  damages  in  an  action  to  recover  pay  for 
services  rendered;  and  to  this  extent  the 
provision  is  but  the  re-enactment  of  a  part 
of  the  common  law.  Under  this  construc- 
tion of  the  statute  there  is  nothing  in  its 
provisions  that  is  objectionable  or  harmful. 
It  merely  gives  to  the  laborer  that  which  he 
earns,  and  nothing  more.  It  is  only  what 
justice  and  good  morals  demand.  It  ren- 
ders to  the  servant  that  which  is  properly 
his  and  does  not  deprive  the  state  or  any  of 
its  municipal  governments  of  any  money  or 
property  belonging  to  it.  It  may  be  that 
the  statute  was  intended  to  prohibit  the 
making  of  contracts  fixing  the  rate  of  wages 
at  a  less  sum  than  that  which  the  labor  was 
fairly  and  reasonably  worth,  but  I  know  of 
no  provision  of  the  Constitution,  either  Fed- 
eral or  state,  which  prohibits  the  legislature, 
in  sustaining  a  just  public  policy,  from  en- 
acting that  the  state  or  the  municipal  gov- 
ernments thereof,  or  persons  contracting 
therewith  for  the  performance  of  public 
work,  shall  not,  through  contract  or  other- 
wise, take  advantage  of  the  necessities  of 
the  poor  and  laboring  classes,  and  compel 
them  to  take  employment  for  wages  less 
than  their  services  are  fairly  and  reasonably 
worth  in  the  locality. 

The  statute  under  consideration  contains 
a  clause  requiring  persons  making  contracts 
for  the  doing  of  public  work  to  insert  in  the 
contract  a  provision  requiring  the  payment 
of  laborers  at  the  prevailing  rate.  Possibly, 
the  legislature  cannot  accomplish  through 
indirection  that  which  it  is  prohibited  from 
doing  directly;  but,  if  I  ana  correct  in  my 
new,  the  legislature  may,  as  part  of  its 
public  policy,  by  a  direct  provision  require 
the  payment  in  full  of  the  value  of  the  serv- 
ices rendered  to  the  state  or  a  division  there- 
of, or  upon  any  of  the  public  works  therein. 
This  view  of  the  statute  is  an  answer  to  the 
(lontention  that  it  authorizes  the  appropria- 
tion of  the  money  or  property  of  a  city  gov- 
ernment to  other  than  city  purposes.  The 
laborer  who  performs  work  for  a  city  gov- 
ernment or  upon  a  contract  upon  public 
uorks  of  the  city  is  entitled  to  receive  the 
value  of  his  services  rendered,  and,  so  long 
as  the  city  is  not  required  to  pay  him  a 
greater  sum,  the  payment  is  for  a  city  pur- 
pose, and  such  payment  is  not  an  appropria- 
tion for  any  other  purpose.  I  favor  a  re- 
versal of  the  order  of  the  appellate  division.  ' 
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Be  Francis  A.  BARRY  et  dL 

(164  N.  T.  18.) 

Tlie  Inability  of  students  to  acquire  a 
residence  for  voting  purposes  mere- 
ly by  attending  an  institution  of  learning  un- 
der Const,  art.  2,  {  3,  extends  to  students  In 
a  Roman  Catholic  seminary  studying  for  the 
priesthood,  although  each  of  them  has  re- 
nounced all  other  residence  or  home,  and  on 
admission  to  the  priesthood  will  continue  in 
the  seminary  until  assigned  elsewhere  by  his 
ecclesiastical   superiors. 

(October  2,  1900.) 

APPEAL  by  petitioners  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  affirming  an  or- 
der of  a  Special  Term  for  Westchester  (boun- 
ty denying  the  application  of  petitioners  for 
an  order  requiring  the  board  of  registration 
in  the  city  of  Yonkers  to  register  petition- 
ers' names  as  voters  in  said  city.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  John  F.  Brennaiiy  for  appellants: 

The  appellants  are  qualified  electors  of 
the  first  election  district  of  the  seventh  ward 
of  Yonkers,  and  as  such  are  entitled  to  reg- 
istration. 

The  distinction  between  that  class  of 
cases  where  there  is  a  hidden  mental  intent, 
not  declared  until  registration  is  sought,  and 
that  where  the  mental  intent  is  proved  by 
prior  declaration  and  acts,  is  clearly  illus- 
trated, contrasting  the  Silvey  and  Goodman 
Oases  with  the  Oarvey  Case. 

In  the  Oarvey  Case,  Barry  was  refused 
registration  by  the  special*  and  general 
terms,  and  the  court  of  appeals  reversed  it 
because  the  facts  independent  of  his  pres- 
ence in  the  seminary  showed  an  intent  on 
the  part  of  Barry  to  change  his  domicil. 

People  ew  rel.  Budd  v.  Uolden,  28  Cal.  124 ; 
Devlin  v.  Anderson,  38  Cal.  02;  Opinion  of 
the  Justices,  6  Met.  587 ;  People  ew  rel.  Or- 
man  v.  Riley,  15  Cal.  48. 

The  status  of  those  preparing  for  the 
priesthood  as  well  as  of  those  already  or- 
dained is  to  be  distinguished  from  that  of 
the  student  of  a  seminary  of  learning. 

Hegeman  v.  Fow,  31  Barb.  478;  Sanders 
V.  Oetchell,  76  Me.  165,  49  Am.  Rep.  606. 

The  fact  that  one  is  a  student  does  not 
prevent  his  getting  a  residence. 

Dupuy  V.  Wurtz,  53  N.  Y.  568 ;  Ennis  ▼. 
Smith,  14  How.  423,  14  L.  ed.  482. 

Mr.  John  C.  DaTies»  Attorney  Genera], 
for   respondents: 

The  domicil  or  home  requisite  as  a  quali- 
fication for  voting  purposes  means  a  resi- 
dence which  the  voter  voluntarily  chooser 
and  has  a  right  to  take  as  such,  and  which  he 
is  at  liberty  to  leave  as  interest  or  caprice 
may  dictate,  but  without  any  present  inten- 
tion to  change  it. 

People  V.  Cady.  143  N.  Y.  100,  25  L.  R.  A. 
399,  37  N.  E.  673. 

Tlie  intention  of  these  persons  in  this  in- 
stitution was  to  acquire  an  ecclesiastical 
education,  so  that  they  might  be  permitted 


Note. — As  to  acquiring  residence  as  voter 
while  attending  school,  see  note  to  Wolcott  v 
Uolcomb   (Mich.)   23  L.  R.  A.  215. 
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to  take  up  and  follow  their  priestly  avoca- 
tions at  such  places  as  their  superiors  might 
see  fit  to  assign  them.  It  was  not  only 
their  intention,  but  their  desire,  to  complete 
their  course  of  study  in  expectation  that 
they  would  be  placed  in  charge  of  parishes 
of  tlieir  own  in  various  parts  of  the  country 
when  they  should  satisfy  their  ecclesiastical 
superiors  that  they  were  qualified  and 
worthy  of  such  appointments.  How  any 
such  intention  can  be  reconciled  with  the 
intent  that  the  courts  have  held  requisite  to 
the  acquiring  of  a  voting  residence  is  not 
easy  of  explanation. 

People  v.  Cody,  143  N.  Y.  100,  26  L.  R.  A. 
937 ;  Dupuy  v.  Wurtz,  53  N.  Y.  550. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court :    ■ 

The  petition  in  this  case  is  made  by  some 
fifty-nine  ecclesiastical  students  at  St. 
Joseph's  Seminary,  an  institution  estab- 
lished and  maintained  for  the  purpose  of 
educating  young  men  for  the  Roman  Catho- 
lic priesthood,  which  is  located  in  the  sev- 
enth ward  of  the  city  of  Yonkers.  In  Octo- 
ber, 1899,  the  petitioners  sought  to  register 
themselves  as  legal  voters  in  the  seventh 
ward,  but  registration  was  denied  by  the 
board  of  inspectors.  The  facts  in  this  case 
are  undisputed,  and  as  follows:  No  person 
is  allowed  to  enter  or  remain  in  this  sem- 
inary as  a  student  unless  he  intends  in  good 
faith  to  become  a  Roman  Catholic  Driest, 
and  renounces  all  other  residences  or  homes 
save  that  of  the  seminary  itself,  and  upon 
his  admission  to  the  priesthood  he  continues 
in  the  seminary  until  assigned  elsewhere 
by  his  ecclesiastical  superiors.  It  is  insisted 
by  the  appellants  that  this  case  is  differ- 
entiated from  the  cases  heretofore  decided 
hy  this  court  in  regard  to  students  tem- 
porarily residing  in  colleges  and  seminaries 
of  learning  for  a  definite  period  of  time,  pur- 
suing a  certain  course  of  study.  We  agree 
^vith  the  conclusion  reached  by  the  courts 
below,  that  there  is  nothing  in  this  case 
that  takes  it  out  of  the  general  rule  laid 
down  by  this  court  in  a  number  of  decisions. 
It  does*  not  change  the  situation  that  a  stu- 
dent enters  a  seminary,  to  be  educated  for 
a  certain  callinsf,  and  to  remain  there  after 
graduation  until  assigned  to  duty,  instead  of 
a  fixed  course  of  four  years,  as  is  usual  in 
institutions  of  learning.  The  Constitution 
of  this  state  provides  in  part  (art.  2,  §  3) 
as  follows:  "For  the  purpose  of  voting,  no 
person  shall  be  deemed  to  have  gained  or 
lost  a  residence  .  .  .  while  a  student  of 
any  seminary  of  learning,"  etc.  The  plain 
reading  of  the  Constitution  is  that  a  sojourn 
in  a  seminary  of  learning  has  no  effect  what- 
ever, one  way  or  the  other,  on  the  question 
of  legal  residence  for  the  purpose  of  voting. 
In  Re  Goodman,  146  N.  Y.  284,  40  N.  E.  7C9, 
it  was  held  that  where  a  person  residing  in 
one  election  district  of  a  city  removes  to, 
takes,  and  occupies  a  room  in  a  seminary  of 
learning  in  another  district  as  a  student, 
«nd  not  permanently  as  a  residence,  he 
neither  loses  his  former  residence,  nor  gains 
«  new  residence  in  the  seminary  district  by 
52  L.  R.  A. 


the  removal,  and  is  entitled  to  vote  in  tfie 
former  district,  not  the  latter.  Judge 
Finch,  in  writing  the  opinion  of  the  court, 
among  other  things  said:  "This  construc- 
tion obeys  literally  the  constitutional  man- 
date, and  does  not  necessarily  disfranchise 
a  single  citizen.  It  merely  recognizes  and  ap- 
plies the  admitted  truth,  acted  upon  at  every 
election,  that  the  voting  residence  may  be  in 
one  place  and  the  actual  abode  in  another. 
Usually,  perhaps  always,  the  voting  resi- 
dence remains  unchanged  until  a  new  resi- 
dence is  actually  acquired,  but  there  can  be 
no  such  acquisition  merely  by  an  abode  as 
a  student  in  an  institution  of  learning. 
Something  else,  beyond  that  fact  and  wholly 
independent  of  it,  must  occur  to  efifect  the 
change.  The  intention  to  change  is  not 
alone  sufficient.  It  must  exist,,  but  must 
concur  with,  and  be  manifested  by,  result- 
ant acts,  which  are  independent  of  the  pres- 
ence as  a  student  in  the  new  locality."  This 
case  was  followed  in  Re  Oarvey.  147  N.  Y. 
117,  119,  41  N.  E.  439. 

The  case  of  Silvey  v.  Lindsay,  107  N.  Y.  55, 
13  N.  E.  444.  while  dealing  with  the  soldiers' 
home  at  Bath,  in  this  state,  was  decided 
under  the  same  section  of  the  Constitution 
now  considered,  which  deals,  not  only  with 
institutions  of  learning,  but  also  almshouses 
or  other  asylums  where  persons  are  sup- 
ported at  public  expense.  The  court  said: 
"The  plaintiff's  vote  was  rejected  upon  the 
sole  ground  that  he  was  not  a  resident  of 
Bath.  .  ,  .  His  only  intention  in  going 
to  Bath  was  to  be  an  inmate  of  the  home, 
and  it  was  only  as  such  inmate  that  his 
residency  was  to  be  continued.  He  was  not 
there  as  a  citizen  changing  his  residence,  but 
as  an  object  of  well-bestowed  and  deserving 
charity.  ...  He  continues  there  with 
the  intention  of  making  his  residence  in  the 
institution,  so  long,  he  says,  'as  I  shall  be 
permitted  to  remain  an  inmate.' "  This 
court  held,  notwithstanding  the  fact  that 
his  sojourn  was  indefinite,  he  could  not  ac- 
quire the  right  to  vote  by  reason  of  his  resi- 
dence in  the  home.  A  person  who  is  a  le- 
gally qualified  voter  may  leave  his  home  in 
any  part  of  the  state,  and  enter  an  institu- 
tion of  learning  as  a  student.  By  this  act 
he  does  not  lose  his  residence  for  the  pur- 
pose of  voting  at  the  place  from  whence  he 
came.  The  fact  that  he  is  enrolled  as  a 
student  in  an  institution  of  learning  has  no 
effect  whatever  upon  his  residence  for  the 
purpose  of  voting.  He  could,  if  he  chose, 
acquire  a  residence  at  the  place  where  the 
seminary  is  located,  but  this  would  have  to 
be  established  by  acts  entirely  distinct  from 
his  residence  therein.  The  mere  intention 
to  change  his  residence  would  not  suffice.  In 
the  case  at  bar  no  acts  which  are  distinct 
and  independent  of  the  presence  of  the  peti- 
tioners in  St.  Joseph's  Seminary  are  dis- 
closed. 

The  order  appealed  from  should  hs  af- 
firmed, with  costs. 

Parker,  Ch.  J.,  and  0*Bri«]i,  Haiskt, 
Vann,  and  Landon,  J  J.,  concur.  Cvllea, 
J.,  not  sitting. 
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Swain  T.  CHICK  et  ah,  Plffa,  in  Err,, 

V. 

Henry  S.  ROBINSON  et  al. 

(37  C.  C.  A.  205,  95  Fed.  619.) 

A.  Kntrlea  In  tke  bookn  of  a  partner- 
ship are  adminsible  avalnst  a  special 
partner,  who,  by  How.  Anno.  Stat.  (Mich.) 
I  2364,  may  "from  time  to  time  examine  in- 
to the  state  and  progress  of  the  partnership 
concerns,  and  may  advise  as  to  their  man- 
agement/' where  they  are  offered  to  show 
the  time  of  the  payment  of  money  Into  the 
firm  by  him,  and  the  question  Is  as  to  his 
partnership  liability  under  the  statute, 
which  made  that  depend  in  part  upon  the 
payment  by  him  of  his  share  of  the  capital 
at  the  time  of  filing  the  certificate  of  part- 
nership and  an  affidavit  stating  that  the  capi- 


tal specified  in  the  certificate  has  been  paid 
in. 

2.  An  aarreement  to  ^v^lthhold  part  of 
tlie  contribution  of  a  special  partner 
lo  the  partnership  assets,  which  Is  rep- 
resented by  checks,  from  collection,  so  as  to 
make  the  statement  that  the  amount  was  con- 
tributed on  the  day  the  checks  were  dated 
untrue,  will  not  he  presumed,  against  the  pos- 
itive testimony  of  the  partners,  from  the 
facts  that  the  checks  were  not  collected  un- 
til afterwards,  that  he  was  not  credited  with 
interest  until  they  were  collected,  and  that 
one  was  paid  with  the  proceeds  of  a  note 
which  fell  due  on  the  day  it  was  presented. 

3.  A  check  for  the  amount  of  a  special 
partner's  contribution  to  the  capital 
of  a  partnership,  that  was  good  when  de- 
livered to  the  general  partners,  and  was  act- 
ually paid  when  presented,  though  this  was 
not  done  until  after  the  filing  of  the  partner- 


NoTK. — Partnership    books   of  acoouni  as   evi- 
dence. 
I.  Scope, 
II.  Oeneral  rules  as  to  admissibiHttf. 

a.  To  prove  partnership  affairs, 

b.  To  prove  or  disprove  partnership. 
III.  In  favor  of  the  partnership  or  a  partner. 
IV.  Against  the  partnership  or  a  partner, 

a.  The  general  rule. 

b.  Access  and  effect  of  non€U)oess. 

c.  Against  a  special  or  dormant  part- 

ner. 
▼.  As  between  the  partners, 

a.  General  rules  as  to  admissibilitif. 

b.  Consideration    in    construction    of 

partnership  agreement. 

c.  Access  and  effect  of  non€u;cess. 

d.  2' he  rule  as  applied  to  entries   by 

surviving  or  liquidating  partner. 

e.  Admissibility   of   statements   taken 

from  books. 
t.  Actions     between     partners     other 
than  for  an  accounting, 
VI.  Conclusion. 

I.  Scope. 

This  note  is  confined  to  the  question  of  the 
Admissibility  of  partnership  books  of  account 
In  evidence  as  affected  by  the  fact  that  they  are 
t)artnershlp  books.  It  does  not  include  cases, 
though  on  the  question  of  the  admissibility  In 
eyidence  of  partnership  books,  in  which  the 
•questions  determined  are  unaffected  by  the 
fact  of  partnership.  Cases  of  that  class  have 
t>eeD  f  llected  in  a  note  to  Smith  v.  Smith  (N. 
T.)  ante,  545,  A  party's  books  of  account  as 
'evidence  in  his  own  favor,  and  In  notes  on  A 
party's  books  of  account  as  evidence  against 
himself,  and  on  What  is  provable  by  books  of 
■aooount,  and  on  Use  of  person's  books  of 
account  as  evidence  upon  issues  between  other 
parties,  in  course  of  preparation  for  this  series. 

II.  Oeneral  rules  as  to  admissibility. 

a.  To  prove  partnership  affairs. 

The  general  rule  Is  that  partnership  books 
are  admissible  in  evidence  for  the  purpose  of 
showing  the  state  of  the  partnership  affairs. 
Cheever  v.  Lamar,  19  Hun,  130 ;  Grlnton  v. 
Strong,  46  III.  App.  82,  Afllrmed  in  148  111.  587, 
36  N.  B.  559 :  Carpenter  y.  Camp,  89  La.  Ann. 
1024,  8  So.  209;  Murrell  y.  Murrell,  33  La. 
Ann.  1233;  Ilaller  y.  Wlllamowlcz,  23  Ark. 
4S66 :  Lodge  v.  Pritchard,  3  DeO.  M.  &  G.  906. 
^2  L.  R.  A.  63 


And  each  of  the  partners  has  a  clear  right 
to  the  benefit  of  such  books  as  evidence.  Bu- 
deke  y.  Ratterman,  2  Tenn.  Ch.  459. 

And  they  are  entitled  to  great  weight  and 
consideration,  when  they  bear  upon  disputed 
questions  of  fact  with  reference  to  which  the 
testimony  of  witnesses  is  conflicting.  Carpen- 
ter v.  Camp,  39  La.  Ann.  1024,  3  So.  269. 

And  such  entries,  where  the  partners  have 
equal  access,  are  prima  facie  correct.  Glover 
y.  Hembree,  82  Ala.  324,  8  So.  251 ;  Meguiar  v. 
Helm,  91  Ky.  19,  14  S.  W.  949 ;  Topliff  v.  Jack- 
son, 12  Gray,  565 ;  Cheever  v.  Lamar,  19  Hun, 
130 ;  Budeke  v.  Ratterman,  2  Tenn.  Ch.  459. 

Notwithstanding  it  may  appear  that  the 
books  were  badly  kept,  and  unreliable.  Topliff 
V.  Jackson,  12  Gray,  565. 

Especially  when  supported  by  the  sworn  an- 
swer of  the  partner  from  whom  discovery  Is 
sought.     Haller  y.  Wlllamowlcz,  23  Ark.  566. 

As  tho  presumption  is,  where  all  the  part- 
ners had  access  to  the  books  of  the  firm,  that 
such  entries  were  made  by  the  consent  of  all, 
such  consent  being  founded  upon  the  duty  of 
each  partner  to  ayall  himself  of  the  opportun- 
ity of  Inspection  and  the  right  of  access  to  see 
that  the  books  were  correctly  kept.  Meguiar 
y.  Helm,  01  Ky.  19,  14  S.  W.  949. 

And  that  the  books  contain  a  true  history  of 
the  business  and  a  true  record  of  the  transac- 
tions between  the  partners.  Grlnton  y.  Strong, 
45  ill.  App.  82,  Afllrmed  in  148  111.  587,  36  N. 
K.  550. 

Partnership  books  derlye  their  character  as 
evidence  from  the  circumstance  that  they  are 
kept  for  the  purpose  of  recording  the  transac- 
tions of  the  business  of  the  firm,  with  the 
knowledge  and  assent  of  all  the  partners,  with 
both  liberty  and  opportunity  to  all  to  inspect 
and  correct  them  if  any  improper  entries  are 
made.     Cheever  v.  Lamar,  19  Hun,  130. 

From  the  very  nature  of  the  case,  the  books 
of  a  partnership  must  be  eyldence  between  the 
partners  themselves.  Their  situation  Is  one  of 
confidence ;  they  agreed  to  unite  and  as  to  oth- 
ers to  become  one  person,  and  the  books  of  the 
firm  are  to  speak  their  language  and  record 
their  Joint  transactions,  and  there  is  an  under- 
standing that  its  books  are  to  be  appealed  to, 
to  tell  their  true  situation,  so  that  to  admit 
them  as  evidence  is  only  effectuating  their 
agreement,  and  using  them  as  a  criterion  and 
test,  to  ascertain  the  truth.  Simms  v.  Klrtley, 
1  T.  B.  Mon.  79. 

But  the  books  of  account  of  a  firm  are  not 
admissible  In  evUlonco  ajrainst.  and  cannot  af- 
fect, the  rights  of  third  parties,  in  the  absence 
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ship  certificate,  must  be  regarded  as  a  con- 
tribution of  caah  at  tbe  time  of  its  dellyery, 
— at  least  wbere  tbe  cbeck  was  certified,  and 
tbere  was  do  agreement  to  delay  its  presenta- 
tion. 

(June  6,  1899.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michi- 
gan to  review  a  judgment  in  favor  of  defend- 
ant Comstock  sued  as  a  partner  in  the  firm 
of  H.  S.  Robinson  &  Co.,  but  found  to  be  a 
special  partner  under  the  Michigan  statutes, 
where  the  liability  was  asserted  on  the 
ground  that  he  was  not  protected  as  a  special 
partner  because  he  did  not  pay  in  his  part 
of  the  capital  of  the  firm  until  after  the  fil- 
ing of  the  certificate  of  partnership  and  af- 
fidavit averring  such  payment.    Affirmed. 


Statement  by  Taft,  Circuit  Judge: 
This  is  a  writ  of  error  to  a  judgment  in 
favor  of  the  defendant  A.  W.  Comstock  in  a 
suit  brought  by  Swain  T.  Chick  and  Wil- 
liam T.  Chick,  copartners  as  Chick  Broa, 
citizens  of  Massachusetts,  against  Henry  S. 
Robinson,  Richard  G.  Elliott,  and  Andrew 
W.  Comstock,  copartners  as  H.  S.  Robinson 
&  Co.,  on  a  note  of  the  firm  for  $2,16G.70.  A 
verdict  and  judgment  were  entercxl  against 
Henry  S.  Robinson  and  Richard  6.  Elliott 
without  controversy.  Andrew  W.  Comstock 
defended  against  the  note  on  the  ground 
that  he  was  a  special  partner  under  the  stat- 
utes of  Michigan,  and  was  not  liable  on  tbe 
note.  The  sections  of  the  statute  of  Michi- 
ffan  providing  for  limited  partnerships  will 
be  found  in  Howeirs  Annotated  Statutes,  as 
follows : 

'*Sec.  2342.     Limited     partnerships     may 


of  any  showing  that  they  had  knowledge  of  the 
entries  therein.  First  Nat.  Bank  v.  Conway, 
67  Wia  210,  30  N.  W.  215. 

And  where  partnership  books  are  offered  in 
evidence,  it  Is  necessary,  as  in  case  of  other 
books  of  account,  to  prove  that  they  are  genu- 
ine and  had  been  kept  by  tbe  firm  In  the  trans- 
action of  its  business,  and  there  ought  to  be 
proof  showing  with  reasonable  certainty  that 
they  were  accurately  kept.  Cody  v.  First  Nat. 
Bank,  103  Ga.  789.  30  S.  E.  281. 

But  books  of  a  partnership,  offered  in  evi- 
dence to  show  how  the  partnership  accounts 
stood  between  the  partners  themselves,  are  not 
rendered  inadmissible  because  all  of  the  clerks 
who  made  the  entries  were  not  produced  as  wit- 
nesses, where  It  appears  that  the  clerks  were 
the  agents  of  the  partners  for  the  purpose  of 
keeping  the  books,  and  that  the  particular 
clerk  who  had  the  superintendence  of  all  the 
books,  and  had  himself  made  most  of  the  en- 
tries in  question,  was  sworn.  Pomeroy  v. 
Manin,  2  Paine,  488.  Fed.  Cas.  No.  11.260. 

And  the  fact  that  partnership  books  con- 
tained a  personal  account  of  one  of  the  part- 
ners as  well  as  the  partnership  accounts  does 
not  make  them  Improper  evidence  as  to  the 
state  of  the  partnership  affaira  Cheever  v. 
Lamar,  19  Hun,  130. 

So,  while  partnership  books  to  which  each 
partner  hab  had  access  are  prima  facie  evidence 
for  and  against  each,  and  either  partner  has 
a  clear  right  to  the  benefit  of  such  books  as  evi- 
dence, the  court  or  master  cannot  be  required 
to  examine  the  books  In  detail.  The  proper 
mode  of  using  them  is  to  have  them  examined 
by  experts  to  ascertain  balances,  and  to  extract 
from  them.  In  the  form  of  exhibits  or  sched- 
ules, such  items  or  facts  as  may  be  in  dispute 
or  tend  to  elucidate  contested  matters  charged 
or  discharged.  Budeke  v.  Ratterman,  2  Tenn. 
Ch.  459 ;  Myers  v.  Bennett,  3  Lea,  184  ;  Turner 
V.  Hughes,  43  N.  C.  (Busbce  Eq.)  116. 

b.  To  prove  or  disprove  pctrtnerahip. 

Partnership.  like  agency,  must  be  proved  by 
evidence  aliunde,  and  partnership  books  in  and 
of  themselves  are  not  admissible  for  the  pur- 
pose of  proving  partnership,  and  entries  in  the 
books  of  account  of  a  copartnership  are  not 
evidence  of  themselves  to  show  that  another 
was  a  partner  in  the  firm,  and  to  bind  him  as 
such.  Rosenbaum  v.  Howard,  69  Minn.  41,  71 
N.  W.  823 ;  Abbott  v.  Pearson.  130  Mass.  191 ; 
Bryce  v.  Joynt,  63  Cal.  375,  49  Am.  Rep.  94  ; 
Boor  V.  Moschell,  28  N.  Y.  S.  R.  594,  8  N.  Y. 
Supp.  583 ;  Brackett  v.  Cunningham,  44  Mich. 
52  L.  R.  A. 


498.  47  N.  W.  157 ;  Sim  v.  Sim.  11  Ir.  Ch.  Rep. 
310 :  Robins  v.  Warde,  111  Mass.  244. 

Unless  there  was  also  other  evidence  fairly 
tending  to  show  that  he  had  knowledge  of  such 
entries  and  expressly  or  impliedly  assented  to 
them.  Rosenbaum  v.  Howard,  69  Minn.  41,  71 
N.  W.  823 ;  Abbott  v.  Pearson.  130  Mass.  191 ; 
Bryce  v.  Joynt,  63  Cal.  375.  49  Am.  Rep.  94. 

And  the  fact  that  the  person  whose  member- 
ship is  in  question  had,  for  the  mere  purpose 
of  fixing  a  date,  used  without  objection  one  en- 
try in  the  cash  book  does  not  make  all  of  the 
entries  in  other  parts  of  the  book,  not  controll- 
ing or  explaining  the  entry  used  by  him,  com- 
petent evidence  against  him.  Abbott  v.  Pear- 
son. 130  Mass.  191. 

Nor  Is  the  manner  in  which  goods  were 
charged  in  the  books  of  a  third  person  to  be 
considered  for  the  purpose  of  establishing  the 
responsibility  of  a  party  therefor  as  partner 
in  the  purchasing  firm.  McNamara  v.  Dratt» 
40  Iowa.  418. 

And  the  books  of  a  party  are  not  admissible 
in  evidence  in  an  action  brought  to  establish 
that  another  party  was  a  partner  with  him.  and 
to  obtain  a  Judgment  against  the  latter  for  a 
debt  contracted  by  the  former  in  the  course  of 
bis  business,  where  the  object  of  the  proof  was 
to  show  that  the  books  contained  nothing  to 
show  that  the  former  in  any  way  recognized 
the  latter  as  a  partner.  Willamette  Casket  Co. 
V.  McGoldrick,  10  Wash.  229,  38  Pac.  1021. 

So,  entries  In  books  of  a  partnership  engaginS 
in  the  brewing  business,  showing  that  a  party 
purchasing  beer  was  charged  individually  and 
on  his  private  account  for  beer  purchased,  are 
not  admissible  in  an  action  by  a  third  person 
for  services  in  fitting  up  and  finishing  a  sum- 
mer garden  for  such  third  person,  for  the  pur- 
pose of  showing  that  he  was  not  a  member 
of  the  firm  engaged  in  the  brewing  business,  as 
the  person  performing  the  services  was  a 
stranger  to  the  acts  of  tbe  partners.  Ganzer 
V.  Fricke,  57  Pa.  316. 

And  an  entry  in  the  books  of  one  party,  made 
by  another  without  authority.  Indicating  a 
partnership  between  them,  does  not  constitute 
proof  of  partnership  between  them  in  an  action 
attacking  an  assignment  as  fraudulent  upon  tbe 
ground  of  an  Improper  preference  of  the  claim 
in  favor  of  tbe  alleged  partner,  where  the  en- 
try was  not  signed  by  the  parties,  and  the  al- 
leged partner  testified  positively  that  he  never 
saw  it  or  heard  of  It  until  a  short  time  before 
the  trial.  Lindsay  v.  Guy.  57  Wis.  200,  15  N. 
W.  181. 

But  if  a  partnership  is  admitted,  the  part- 
nership books  are  admissible  in  evidence  in  tak- 
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consist  of  one  or  more  persons  who  shall  be 
called  general  partners,  and  who  shall  be 
jointly  and  severally  responsible  as  general 
partners  now  are  by  law,  and  of  one  or  more 
persons  who  shall  contribute  a  special 
amount  of  capital,  in  cash  or  other  property, 
at  cash  value,  to  the  common  stock,  who 
shall  be  called  special  partners,  and  who 
shall  not  be  liable  for  the  debts  of  the  part- 
nership, beyond  the  amount  of  the  fund  so 
contributed  by  them  respectively  to  the  capi- 
tal, except  as  hereinafter  provided." 

"Sec.  2344.  The  persons  desirous  of  form- 
ing such  partnership  shall  make  and  sever- 
ally sign  a  certificate,  which  shall  contain: 
( 1 )  The  name  or  firm  under  which  the  part- 
nership business  is  to  be  conducted.  (2) 
The  general  nature  of  the  business  to  be 
transacted.  (3)  The  names  of  all  the  general 
and  special  partners  interested  therein,  dis- 


tinguishing which  are  general  partners,  and 
which  are  special  partners,  and  their  re- 
spective places  of  residence.  ( 4 )  The  amount 
of  capital  stock  which  each  special  partner 
shall  have  contributed  to  the  common  stock. 
(5)  The  period  at  which  the  partnership  is 
to  commence,  and  the  period  when  it  will 
terminate. 

"Sec.  2345.  Such  certificate  shall  be  ac- 
knowledged by  the  several  persons  signing 
the  same,  before  some  officer  authorized  by 
law  to  take  the  acknowledgment  of  deeds, 
and  such  acknowledgment  shall  be  made  and 
certified  in  the  manner  provided  by  law  for 
the  acknowledgment  of  deeds  for  the  convey- 
ance of  land. 

"Sec.  2346.  The  certificate  so  acknowl- 
edged and  certified  shall  be  filed  in  the  office 
of  the  county  clerk  of  the  county  in  which 
the  principal  place  of  business  of  the  part- 


ing an  account  of  the  partnership  transactions. 
Sim  y.  Sim.  11  Ir.  Cb.  Rep.  310. 

And  where  a  clerk  of  a  partner  swears  to  the 
existence  of  a  partnership,  the  partnership 
books  may  be  given  In  evidence  In  an  action 
against  the  alleged  partnership,  either  to  verify 
or  discredit  testimony  of  the  clerk,  but  not  for 
other  purposes.  Moyes  v.  Brumaux,  3  Teates, 
30. 

And  the  books  of  account  of  a  firm,  and  ac- 
counts rendered  In  the  firm  name,  are  admis- 
sible in  evidence  in  an  action  of  assumpsit 
against  the  firm  to  establish  the  partnership, 
where  the  alleged  partner  had  permitted  his 
name  to  be  held  out  to  the  world  as  a  partner, 
and  permitted  persons  to  deal  on  the  credit  of 
the  alleged  firm,  and  the  books  were  kept  and 
the  accounts  were  rendered  in  the  firm  name. 
Chldsey  v.  Porter.  21  Pa.  393. 

And  entries  in  partnership  books  may  be  ad- 
mitted in  an  action  against  third  persons  as 
partners,  upon  the  Issue  as  to  whether  one  of 
them  was  a  partner,  where  there  was  evidence 
of  the  formation  of  the  partnership  in  which 
he  was  Included,  and  the  books  of  the  firm  were 
identified,  and  It  appeared  that  during  the  time 
in  question  he  had  access  to  the  books,  and  on 
several  occasions  had  examined  them,  and 
caused  balance  sheets  to  be  taken  from  them 
and  rendered  to  him.  Bryce  v.  Joynt,  68  Cal. 
375,  49  Am.  Rep.  94. 

And  books  of  account  of  a  concern  with 
whom  it  is  claimed  certain  persons  did  business 
as  copartners,  containing  entries  of  business 
done  with  them  as  such  copartners,  are  admis- 
sible to  prove  the  existence  of  the  copartner- 
ship, where  the  bookkeeper  who  made  the  en- 
tries testifies  to  the  facts  generally  as  disclosed 
therein,  but  states  that  the  particulars  and 
date  of  the  transaction  have  escaped  his  recol- 
lection, and  that  they  were  made  in  the  usual 
course  of  business;  and  it  appears  that  the 
other  of  the  alleged  copartners  is  dead,  and 
the  only  remaining  witness  familiar  with  the 
entire  circumstances  Is  the  surviving  partner, 
and  there  is  no  evidence  to  show  that  the 
entries  were  in  any  degree  inaccurate.  Cle- 
land  V.  Applegate,  8  Ind.  App.  499,  35  N.  E. 
1108.  This  was  an  action  against  the  surety 
on  a  note  given  by  the  deceased  partner  In  par- 
tial settlement  of  the  partnership  affairs  be- 
tween himself  and  the  plaintiff,  who  was  al- 
leged to  be  the  other  partner. 

So,  the  manner  in  which  a  supposed  firm 
made  out  their  accounts  and  kept  their  books 
may  be  shown  in  an  action  upon  a  note,  pur- 
porting to  have  been  made  by  the  firm  to  prove 
the  existence  of  a  partnership ;  but  it  must  ap- 
pear that  the  party  against  whom  such  proof 
62  L.  R.  A. 


was  offered  had  some  agency  In  such  acta,  or 
Impliedly  sanctioned  or  expressly  approved 
them.     McNeill  v.  Reynolds,  9  Ala.  313. 

And  an  account  book  kept  by  a  party  who 
purchased  a  quantity  of  hemp,  and  gave  a  note 
therefor,  which  he  signed  with  the  addition  of 
"&  Co."  to  his  name,  which  book  contained  en- 
tries in  the  handwriting  of  his  father,  Is  admis- 
sible in  evidence  in  an  action  on  the  note,  to 
show  that  the  father  was  connected  with  the 
son  In  business.  It  being  a  question  for  the 
Jury  to  decide  whether  or  not  the  book 
amounted  to  proof  of  partnership.  Champlin 
V.  Tilley,  3  Day,  303. 

And  the  ledger  of  a  firm  may  be  given  In  evi- 
dence in  an  action  against  the  Indorser  of  a 
promissory  note,  drawn  by  one  partner  In  the 
name  of  the  firm,  though  it  was  not  a  book  of 
original  entries,  not  to  charge  anyone  with  the 
debt,  but  as  proof  of  the  collateral  fact  of  part- 
nership.    Richter  v.  Selln,  8  Serg.  &  R.  437. 

So,  books  of  account  kept  by  a  person  run- 
ning a  hotel  are  admissible  In  evidence  In  an 
action  brought  by  another  for  compensation  for 
services  rendered,  defended  upon  the  ground 
that  the  plaintiff  was  not  a  servant  but  a  part- 
ner, if  affording  any  evidence,  for  the  purpose 
of  showing  charges  appearing  therein  against 
the  person  running  the  hotel,  and  also  against 
the  alleged  servant,  where  It  appears  that  at 
least  upon  one  occasion  the  alleged  servant  ex- 
amined such  books.  Hale  v.  Brennan,  23  Cal. 
512. 

And  a  book  of  accounts  in  the  handwriting 
of  the  defendant's  Intestate,  containing  entries 
purporting  to  have  been  made  In  the  presence 
of  the  plaintiff's  intestate,  are  admissible  in 
an  action  by  an  administratrix  of  one  estate 
against  the  administrator  of  another  estate,  in 
which  defendant  has  given  evidence,  tending  to 
show  that  the  decedents  were  In  partnership, 
and  that  his  intestate  had  kept  the  accounts, 
as  tending  to  prove  the  copartnership  and  the 
condition  of  the  copartnership  accounts.  How- 
ard V.  Patrick.  38  Mich.  795. 

And  the  testimony  of  a  member  of  a  firm 
that  a  third  person  was  a  partner,  and  that 
another  asked  for  the  books  and  said  he  had 
as  much  interest  as  the  third  person,  warrants 
the  admission  of  the  books  in  evidence  in  an  ac- 
tion of  assumpsit  against  the  partnership,  as 
tending  to  establish  the  existence  of  the  part- 
nership.    Frick  V.  Barbour,  64  Pa.  120. 

And  an  admission  by  an  alleged  member  of 
a  firm  that  he  had  at  one  time  been  Interested 
in  the  firm,  and  that  the  first  entry  in  the  firm's 
books  had  been  occasioned  by  his  having  re- 
ceived a  dividend  from  the  profits,  warrants 
the  admission  in  evidence  in  an  action  against 
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nership  sV.all  be  Bltuated,  and  shall  be  re- 
corded at  length  by  the  clerk  in  a  book  to  be 
kept  by  him;  and  such  book  shall  be  sub- 
ject, at  all  reasonable  hours,  to  the  inspec- 
tion of  all  persons." 

**Scc.  2348.  At  the  time  of  filing  the  origi- 
nal certificate  and  the  acknowledgment 
thereof y  as  before  directed,  an  affidavit  of 
one  or  more  of  the  general  partners  shall 
also  be  filed  in  the  same  ofl[ice,  stating  that 
the  amount  in  money,  or  other  property  in 
cash  value,  specified  in  the  certificate  to  have 
been  contributed  by  each  of  the  special  part- 
ners to  the  common  stock,  has  been  actual- 
ly, and  in  good  faith,  contributed  and  ap- 
plied to  the  same. 

"Sec.  2349.  No  such  partnership  shall  be 
deemed  to  have  been  formed,  until  such  cer- 
tificate, acknowledgment,  and  affidavit  shall 
have  been  filed  as  above  directed;  and  if  any 


false  statement  be  made  in  such  certificate 
or  affidavit,  all  the  persons  interested  in 
such  partnership  shall  be  liable  for  all  the 
engagements  thereof,  as  general  partners." 

"JSec.  2354.  The  business  of  the  partner- 
ship shall  be  carried  on  under  a  firm  in  which 
the  name  of  one  or  more  of  the  general  part- 
ners oul^  shall  be  inserted,  with  or  without 
the  addition  of  the  words  *and  company,' 
or  any  other  general  term;  and  if  the  name 
of  any  special  partner  shall  be  used  in  said 
firm  with  his  consent  or  priiity,  or  if  he 
shall  personally  make  any  contract  respect- 
ing the  concerns  of  the  partnership,  with 
any  person  except  the  general  partners,  he 
shall  be  deemed  and  treated  as  a  general 
partner. 

**Sec.  2355.  During  the  continuance  of 
the  partnership  under  the  provisi<ms  of  this 
chapter,  no  part  of  the  capital  stock  thereof 


the  alleged  partnership  upon  a  promissory  note 
of  the  books  of  the  partnership,  to  explain  the 
nature  of  his  interest,  and  to  show  the  extent 
of  the  admissions,  notwithstanding  his  asser- 
tion that  his  connection  with  the  partnership 
ceased  before  the  signing  of  the  notes.  Thom- 
mon  V.  Kalbach,  12  Serg.  &  R.  238. 

So,  In  McNamara  v.  Dratt,  40  Iowa,  413,  it 
was  said  that  where  a  trader  sells  goods  and 
charges  them  to  the  person  buying,  and  after- 
wards seeks  to  hold  another  for  the  price,  it 
would  be  competent  for  such  other  person  to 
show  the  manner  of  the  charge  in  order  to  de- 
feat a  recovery. 

And  Hunt  v.  Roylance,  11  Cush.  117,  holds 
that  on  an  Issue  as  to  whether  one  sued  as  a 
copartner  with  his  codefendants  was  in  fact 
such  copartner,  the  manner  of  keeping  the 
books  of  the  copartnership  and  the  fact  that  a 
credit  of  a  certain  sum  as  a  salary  to  the  de- 
fendant in  question  was  entered  on  the  part- 
nership books,  should  be  shown  by  the  books 
themselves,  unless  their  absence  is  satisfactor- 
ily accounted  for. 

While  the  admissibility  of  partnership  books 
of  account  to  establish  the  existence  of  the 
partnership  depends  upon  the  preliminary 
proof  of  partnership  before  the  court  at  the 
time  when  the  books  are  offered  as  evidence, 
whether  there  was  sufficient  preliminary  proof 
to  serve  as  a  foundation  for  their  admission 
Is  a  question  for  the  court,  though  the  fact  it- 
self is  ultimately  to  be  found  by  the  Jury. 
Bryce  v.  Joynt,  63  Cal.  375.  49  Am.  Rep.  94. 

And  the  court.  In  an  action  involving  the 
question  of  the  existence  of  the  partnerhip  in 
which  preliminary  proof  of  the  partnership  Is 
given  and  the  books  of  the  partnership  are  of- 
fered In  evidence  as  proof  of  its  existence.  Is 
not  bound  to  take  counter  proof  upon  the  pre- 
liminary question  of  the  existence  of  the  part- 
nership.   Ibid. 

Til.  In  favor  of  the  partnership  or  a  pdrtner. 

The  entries  In  partnership  books  of  account 
are  admissible  in  evidence  in  favor  of  the  part- 
nership or  a  partner  in  most  jurisdictions,  upon 
the  principle  that  they  constitute  a  part  of  the 
rc8  gestce. 

Thus,  the  books  of  account  of  two  men  do- 
ing business  together,  supported  by  their  sup- 
pletory  oath,  are  admissible  in  evidence  in  an 
action  for  goods  sold  to  prove  the  delivery  of 
the  articles  as  charged,  and  are  not  subject  to 
the  objection  that  the  delivery  should  be  proved 
by  some  person  other  than  the  plaintiff. 
Mitchell  V.  Belknap,  23  Me.  475. 

And  where  several  persons  are  connected  s 
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partners  with  the  sale  and  delivery  of  goods 
and  the  making  of  charges  therefor  on  their 
books  of  account,  it  is  proper  to  introduce  as 
witnesses  all  the  persons  who  are  thus  con- 
nected with  the  transactions,  and  whose  testi- 
mony is  necessary  to  establish  a  fact  which 
would  be  required  to  be  proved  by  a  single  per- 
son, had  a  single  person  been  the  sole  actor  as 
the  vender  and  bookkeeper,  and  where  the  en- 
try was  made  by  one  copartner  the  delivery  of 
the  goods  may  be  shown  by  another.  Harwood 
V.  Mulry,  8  Gray,  250. 

And  the  account  books  of  a  partnership  are 
admissible  in  evidence  in  an  action  by  the  firm 
against  a  third  party  for  goods  sold,  where 
one  of  the  partners  testifies  that  the  books  were  ' 
firm  books  kept  by  him,  and  that  the  entries 
were  in  his  and  his  partner's  handwriting, 
principally  his  own,  though  the  other  partner 
by  whom  delivery  was  made  was  not  called  upon 
to  testify  as  to  entries  made  by  htm,  or  to 
show  that  the  goods  in  question  were  delivered 
at  the  time  the  charges  were  made,  as  the  evi- 
dence is  sufficient  to  make  a  prima  facie  case 
that  the  charges  were  original  entries  regularly 
made  In  the  usual  course  of  business.  Webb 
V.  Michener,  32  Minn.  48,  19  N.  W.  82. 

Nor  are  a  statement  and  book  of  accounts 
rendered  objectionable  In  an  action  for  goods 
sold,  under  a  rule  of  court  providing  that  the 
plaintiff  shall  not  be  permitted  to  give  In  evi- 
dence his  book  accounts  unless  he  shall  file 
with  his  declaration  a  copy  of  his  book  of  en- 
tries, verified  by  affidavit,  by  the  fact  that  the 
affidavit  was  not  made  by  the  plaintiff,  but  by 
another  person.  Graff  v.  Callahan,  158  Pa. 
380,  27  N.  W.  1009. 

And  where  a  partnership  purchases  a  quan- 
tity of  goods  from  another  partnership  ha  ring 
a  common  member,  and  afterwards  becomes  in- 
solvent, its  books  of  account  are  admissible  in 
evidence  in  an  action  by  the  assignee  for  the 
benefit  of  creditors  to  recover  the  goods  sold, 
where  it  was  insisted  that  the  goods  were  pur- 
chased for  the  purpose  of  In  part  paying  an 
Indebtedness  of  the  latter  firm  to  the  former, 
and  that  it  was  agreed  to  oflTset  the  amount  of 
the  purchase  against  the  account,  for  the  pur- 
pose of  showing  that  they  had  performed  their 
part  of  the  contract,  and  given  credit  on  their 
books  to  the  other  firm  for  the  price  of  the 
goods.  And  the  admissibility  is  not  affected 
by  the  fact  that  the  entries  were  made  without 
the  knowledge  of  the  plaintiff,  or  that  they  did 
not  show  all  of  the  terms  of  the  agreement. 
Griesheiraer  v.  Tanenbaum,  28  N.  Y.  S.  R.  663. 
8  N.  y.  Supp.  582. 

So,  in  replevin  against  a  former  member  of 
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Digitized  by  VjOOQIC 


1899. 


Chick  v.  Robcboh. 


887 


shall  be  withdrawn,  nor  any  division  of  in- 
terest or  profits  be  made,  so  as  to  reduce 
said  capital  stock  below  the  sum  stated  in 
the  certificate  above  mentioned;  and  if,  at 
any  time  during  the  continuance,  or  at  the 
termination  of  the  partnership,  the  property 
or  assets  shall  not  be  sufiicient  to  pay  the 
partnership  debts,  then  the  special  partners 
shall  severally  be  held  responsible  for  all 
sums  by  them  received,  withdrawn,  or  di- 
vided, with  interest  thereon  from  the  time 
when  they  were  so  withdrawn  or  divided  re- 
spectively." 

"Sec.  2364.  A  special  partner  may  from 
time  to  time  examine  into  the  state  and  prog- 
ress of  the  partnership  concerns,  and  may 
adv^ise  as  to  their  management ;  he  may  also 
loan  money  to,  and  advance  and  pay  money 
for,  the  partnership,  and  may  take  and  hold 
the  notes,  drafts,  acceptances,  and  bonds  of 


or  belonging  to  the  partnership,  as  security 
for  the  repayment  of  such  moneys  and  in- 
terest, and  may  use  and  lend  his  name  and 
credit  as  security  for  the  partnership,  in  any 
business  thereof,  and  shall  have  the  same 
riffhts  and  remedies  in  these  respects  as  any 
other  creditor  might  have." 

It  appears  by  the  evidence  that  Henry  S. 
Robinson  and  Richard  G.  Elliott,  as  general 
partners,  and  Andrew  W.  Comstock,  as  spe- 
cial partner,  entered  into  a  partnership 
agreement;  that  the  certificate  was  duly 
signed  and  acknowledged,  stating  the  facts 
required  in  §  2344,  and,  among  them,  that 
Andrew  W.  Comstock,  as  special  partner, 
had  contributed  $50,000  to  the  common 
stock.  Henry  S.  Robinson,  one  of  the  gen- 
eral partners,  in  accordance  with  §  2348, 
made  an  affidavit  on  the  1st  of  May  in  which 
he  stated  ''that  the  amount  stated  in  said 


tiff  to  have  been  bought  by  him  after  the  ex- 
piration of  the  copartnership,  from  the  other 
member  who  was  in  possession  of  the  copart- 
nership property,  and  Included  among  which 
was  the  property  in  question,  the  copartner- 
ship account  book  properly  authenticated  as 
such,  containing  an  entry  in  the  handwriting 
of  the  defendant  charging  himself  with  the 
property,  is  admissible  In  his  behalf  to  prove 
that  the  property  belonged  to  him  Individually. 
Reno  V.  Crane,  2  Blackf.  (Ind.)  217. 

And  on  a  proceeding  attacking  as  invalid  a 
deed  to  realty  given  by  the  plalntifTs  Intestate 
to  the  defendant  copartnership  in  consideration 
of  a  certain  Indebtedness  due  to  the  copartner- 
ship from  one  of  the  members  thereof,  which 
the  grantee  in  the  deed  had  assumed,  but  the 
amount  and  nature  of  which  were  not  stated 
therein,  the  regular  books  of  the  partnership 
kept  by  clerks  employed  for  that  purpose  are 
competent  evidence,  not  to  show  any  debt 
against  the  plalntifTs  Intestate,  but  to  show 
how  the  accounts  stood  as  between  the  partners 
themselves.  Pomeroy  v.  Manln,  2  Paine,  488, 
Fed.  Cas.  No.  11,260. 

And  the  books  of  a  partnership  are  admis- 
sible In  a  suit  against  the  firm  to  recover  for 
goods  sold,  defended  on  the  ground  that  the 
goods  were  bought  by  one  partner  before  the 
firm  was  formed,  and  were  turned  into  the  firm 
on  his  own  account,  to  show  the  state  of  such 
partner's  and  vendor's  respective  accounts  with 
the  firm.     Smith  v.  Hood,  4  III.  App.  360. 

So,  where  persons  having  a  claim  against  a 
partnership  for  services,  agreed  that  their 
claim  should  be  transferred  and  credited  to  the 
account  of  one  of  the  members  of  the  firm,  the 
books  of  the  partnership  are  admissible  in  an 
action  upon  the  accounts  to  show  that  such  ac- 
counts had  been  transferred  according  to  the 
direction  and  agreement.  Moore  v.  Knott,  14 
Or.  85,  12  Pac.  59. 

And  a  copartnership  book  of  accounts  Is  ad- 
missible in  an  action  against  the  partnership 
for  the  price  of  barley  sold  to  a  member  of  the 
firm  Individually,  where  it  Is  admitted  by  the 
plaintiff  to  contain  original  entries,  for  the 
purpose  of  showing  that  nd  item  of  barley  was 
contained  In  the  partnership  account  with  the 
plaintiff,  where  the  book  was  Identified  by  one 
of  the  partners  as  the  ledger  of  the  copartner- 
ship, showing  the  true  state  of  accounts  be- 
tween the  copartnership  and  the  plaintiff. 
Ford  V.  Cunningham,  87  Cal.  209,  25  Pac.  403. 

So,  the  fact  that  a  book  of  accounts  was  a 
partnership  book  does  not  render  it  inadmis- 
sible in  evidence  to  establish  an  individual  ac- 
count between  one  of  the  partners  and  a  third 
person,  kept  In  the  partnership  book  by  agree- 
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ment  of  the  parties.     White  v.  Tucker,  0  Iowa, 
100. 

And  on  an  Issue  whether  one  of  two  partners' 
executing  a  promissory  note  given  to  a  third 
party  signed  the  note  as  surety,  it  appearing 
that  the  property  for  which  It  was  given  was 
turned  over  to  the  firm,  the  books  of  the  firm 
are  evidence  for  him  to  show  that  his  copart- 
ner was  credited  with  the  property  purchased 
with  the  proceeds  of  the  note.  Strong  v. 
Baker,  25  Minn.  442. 

But  a  plaintiff  in  a  replevin  action  cannot 
prove  that  the  property  replevied,  which  had 
been  seized  as  the  property  of  a  firm  of  which 
he  was  a  member,  was  his  private  property  and 
not  that  of  the  firm,  by  entries  In  the  firm 
books  showing  that  the  note  given  in  payment 
for  such  property  was  charged  to  his  private 
account,  where  It  does  not  appear  at  Just  what 
time  within  a  period  of  twelve  days  from  the 
purchase  of  such  property  the  entry  was  made. 
Famer  v.  Turner,  1  Iowa,  53. 

So,  In  a  salt  by  a  principal  to  recover  for 
grain  sold  by  his  agent,  the  books  of  a  part- 
nership subsequently  formed  between  the 
vendee  and  such  agent  are  Inadmissible  to  show 
an  arrangement  between  the  partners  that  the 
former  agent  should  pay  for  the  grain,  where 
the  principal  was  not  a  party  to  this  arrange- 
ment and  never  ratified  it.  Ingersoll  v.  Ban« 
Ister,  41  III.  388. 

And  Md.  act  1864,  chap.  109.  rendering  all 
parties  competent  witnesses  without  regard  to 
their  Interest  In  the  matter  in  question,  applies 
only  to  cases  of  witnesses  testifying  under 
oath,  subject  to  the  test  of  cross-examination, 
and  does  not  warrant  the  Introduction  In  evi- 
dence of  entries  In  partnership  books,  made  In 
the  course  of  business  by  a  deceased 'partner  In 
a  suit  by  a  surviving  partner  against  a  debtor 
of  the  firm.     Romer  v.  Jaecksch,  39  Md.  585. 

But  Ga.  act  1843  (Cobb,  275),  providing  that 
books  of  all  persons  In  the  practice  of  any  regu- 
lar craft  are  allowed  to  go  to  the  Jury  In  proof 
of  open  accounts,  applies,  not  only  to  manual 
occupations  and  mechanic  arts.  In  which  the 
person  practising  them  may  acquire  and  ex- 
hibit dexterity  and  skill,  but  also  to  any  occu- 
pation which  makes  it  necessary  for  books  to 
be  kept  as  a  record  of  transactions  and  of 
dally  business,  such  as  factories,  foundarles, 
forges,  gas-works,  banks,  etc.  And  books  of  ac- 
count are  not  rendered  inadmissible  under  that 
act  by  the  fact  that  they  are  partnership  books, 
or  that  they  were  kept  by  one  partner  and  of- 
fered in  a  proceeding  against  the  other  after 
his  death  as  a  surviving  partner.  Ganahl  v. 
Shore,  24  Ga.  17. 

See  also  Robins  t,   Warde,  111/  Ma 
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certificate  to  have  been  contributed  to  said 
limited  partnership  by  said  Andrew  W. 
Conistock  has  been  actually  contributed  by 
said  Andrew  W.  Comstock  in  good  faith  to 
said  limited  partnership,  in  cash,  and  has 
been  received  by  said  limited  partnership, 
and  applied  to  the  assets  thereof."  The 
certificate  and  affidavit  were  filed  on  the  2d 
of  May.  The  plaintiffs  contended  that  Com- 
stock was  liable  as  a  general  partner,  for 
two  reasons:  (1)  Because  the  statement  in 
the  aflidavit  was  false,  in  that  at  the  time 
of  filing  the  certificate  the  amount  in  cash 
specified  in  the  certificate  to  have  been  con- 
tributed by  Comstock,  the  special  partner, 
to  the  common  stock,  had  not  been  actually 
and  in  good  faith  contributed  and  applied 
to  the  same;  (2)  because  Comstock,  the 
special  partner,  had  personally  made  con- 
tracts for  the  firm,  and  thus  rendered  him- 


self generally  liable  as  partner,  under  the 
statute.  At  the  close  of  the  evidence  the 
court  submitted  both  issues  to  the  jury,  but 
before  a  verdict  was  returned  the  trial  judge 
withdrew  the  first  issue  from  their  consid- 
eration, instructing  them  that  there  w^is  no 
evidence  that  the  amount  of  $50,000  was  not 
contributed  in  good  faith  in  cash  by  Com- 
stock as  early  as  May  2,  as  certified  in  the 
afiidavit.  Upon  the  second  issue  the  jury 
found  for  the  defendant. 

Argued  before  l^aft  and  Lurton,  Circuit 
Judges,  and  Thompson,  District  Judge. 

Messrs.  Harrison  Gier  and  F.  W. 
Whiting  for  plaintiffs  in  error. 

Messrs,  George  Williant  Moore  and 
Michael  Brennan,  with  Mr.  Henry  A. 
Haigh,  for  defendant  in  error  Comstock. 


First  Nat.   Bank  ▼.  Conway,  67  Wis.   210,  8C 
N.  W.  216,    —  infra,  IV.  b. 

And  see  note  to  Smith  ▼.  Smith  (N.  Y.) 
ante,  545,  on  a  party's  hooks  of  account  as 
evidence  in  his  own  favor.  In  which  the  sub- 
ject of  books  o(  account  Is  extensively  treated. 
Including  partnership  books  generally,  and  en- 
tries In  partnership  books  by  an  absent  or  de- 
ceased partner  particularly,  the  rules  of  law 
applicable  being  apparently  the  same  whether 
books  of  account  were  partnership  books  or 
otherwise,  and  whether  entries  were  made  by  a 
partner  or  a  bookkeeper  or  any  other  agent. 

IV.  Against  the  partnership  or  a  partner, 
a.  The  general  rule. 

The  general  rule  Is  that  entries  In  partner- 
ship books,  made  In  the  ordinary  course  of  busi- 
ness, are  competent  In  favor  of  third  persons 
In  actions  against  the  partners,  as  being  In  the 
nature  of  admissions  by  the  partners  of  the 
facts  stated.  Kohler  v.  Ltndenmeyr,  129  N. 
Y.  498«  29  N.  E.  957,  Reversing  58  Hun.  513. 
12  N.  Y.  Supp.  738;  Walden  v.  Sherburne.  15 
Johns.  409 ;  Agricultural  Ins.  Co.  v.  Keeler, 
44  Conn.  161 ;  Perry  v.  Butt,  14  Ga.  699 ;  Tuck- 
er V.  Peaslee,  36  N.  H.  167 ;  Grant  v.  Master- 
ton,  55  Mich.  161,  20  N.  W.  885. 

As  all  the  members  are  presumed  to  be  cogni- 
zant of  such  entries.  Perry  v.  Butt,  14  Ga. 
699. 

And  where  the  entries  were  made  in  books 
of  account  kept  by  a  copartner  for  the  pur- 
pose of  showing  their  daily  transactions  with 
all  persons  having  dealings  with  them,  and 
were  made*  prior  to,  or  at  the  date  of,  the  trans- 
action In  question,  and  open  to  the  inspection 
of  the  partners,  they  are  prima  facie  evidence 
against  any  member  of  the  copartnership. 
Kden  V.  Lingenfelter,  39  Ind.  19. 

And  the  rule  has  been  held  to  be  the  same 
whether  the  entries  were  made  before  or  after 
the  dissolution  of  the  partnership.  Eahn  v. 
Boltz,  30  Ala.  66. 

And  If  a  partner  desires  to  avoid  the  effect 
which  such  evidence  might  have  upon  him,  his 
proper  course  Is,  not  to  move  to  exclude  it,  but 
to  ask  the  court  to  limit  Its  operation  by  In- 
structions to  the  jury.     Ihid. 

Thus,  the  books  of  a  partnership  are  compe- 
tent evidence  to  show  what  are  the  debts  of  the 
partnership  as  against  one  of  the  partners, 
who  upon  a  dissolution  of  the  partnership  pur- 
chased the  partnership  assets  and  undertook 
to  pay  Its  debts.  Shackelford  v.  Shackelford, 
32  Gratt.  481. 

And  the  books  of  a  partnership  containing 
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charges  against  one  of  the  partners  for  pay- 
ments made  on  his  private  debts  are  admissible 
for  defendant,  In  a  suit  by  the  partnership  to 
recover  such  sums,  as  tending  to  show  that 
such  payments  were  made  with  the  knowledge 
and  consent  of  the  other  partner,  although 
some  other  payments  may  have  been  made 
which  were  not  entered  on  the  books.  Foster 
V.  BMfleld,  29  Me.  136. 

So,  entries  found  In  one  of  the  books  of  a 
partnership,  proved  to  be  In  the  handwriting 
of  one  of  the  partners,  made  before  the  dissolu- 
tion of  the  partnership,  are  admissible  in  evi- 
dence against  all  the  partners  to  show  that 
money  collected  by  an  employee  for  the  firm 
had  been  accounted  for  by  payment  to  it.  In  an 
action  by  the  employee  to  recover  compensation 
for  services  rendered.  Kahn  v.  Boltz,  39  Ala. 
66. 

And  books  of  account  kept  by  a  partner,  the 
entries  in  whlcl)  were  proper  charges  to  be  en- 
tered upon  the  account  books  of  the  partner- 
ship, and  were  made  by  the  partner  in  the  regu- 
lar course  of  business  of  the  partnership,  are 
admissible  In  evidence  in  an  action  against  the 
firm  by  a  third  party,  upon  the  question  wheth- 
er the  claims  of  the  plaintiff  had  been  paid, 
where  the  partner  keeping  the  books  had  de- 
parted from  the  state,  and  absconded  to  parts 
unknown,  and  was  still  absent  and  could  not 
be  found,  without  his  testimony.  New  Haven 
&  N.  Co.  ▼.  Goodwin,  42  Conn.  231. 

And  books  of  account  kept  by  the  clerk  of  a 
steamboat,  purporting  to  show  the  transactions 
of  the  boat  at  a  time  when  plaintiff  was  a  part 
owner  and  commander,  are.  in  connection  with 
proof  of  the  clerk's  handwriting,  admissible 
In  evidence  against  him  In  a  suit  to  recover  for 
services  rendered  as  pilot.  Jordan  v.  White. 
4  Mart.  N.  S.  335. 

So,  the  books  of  a  partnership  are  admissible 
In  evidence  in  an  action  by  a  partner  engaged 
by  It  to  manage  its  business,  for  a  percentage 
of  the  profit,  for  the  purpose  of  showing  the 
profits  and  losses  of  the  business.  Voorheis 
V.  Bovell.  20  III.  App.  538. 

And  a  partner  In  a  firm  which  purchased 
wheat,  which  was  used  by  the  firm  In  Its  mill- 
ing operations,  who  had  access  to  the  firm 
books,  In  which  a  schedule  of  debts  owing  by 
the  firm  was  entered.  Including  the  debt  for  vhe 
wheat,  Is  estopped  from  denying  Its  validity 
In  the  absence  of  evidence  that  he  erer  objected 
to  It.     Kltner  v.  Whitiock.  88  111.  513. 

And  entries  In  the  books  of  a  partnership, 
showing  the  receipt  by  a  partner  of  a  draft  and 
a  credit  to  him  for  the  amount  thereof,  but  no 
credit  to  the  firm,  and  a  credit  for  another 
draft  of  a  different  kind  for  a  like  amount  re- 
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Taf  t,  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

The  main  controversy  in  this  court  is 
whether  there  was  any  evidence  which 
should  have  been  submitted  to  the  jury  tend- 
ing to  show  that  Corns  took  did  no^  as  certi- 
fied in  the  aflidavit  of  Robinson,  actually  in 
good  faith  contribute  in  cash  the  $50,000  to 
the  stock  of  the  company  on  the  2d  day  of 
Hay,  1893.  The  affidavit  was  dated  the  1st  of 
May,  but  it  seems  to  be  conceded  by  the  coun- 
sel for  plaintiflF  in  error  that,  if  the  money 
was  contributed  before  the  affidavit  was 
filed,  this  is  a  sufficient  compliance  with  the 
statute.  The  concession  is  justified  by  the 
decision  of  the  court  of  appeals  of  New  York 
in  White  V.  Eiseman,  134  N.  Y.  101,  31  N.  E. 
276.  See  also  Ropes  v.  Colgate,  17  Abb.  N. 
O.  136.  The  plaintiffs  produced  the  books  of 
the  partnership,  which  show  that  on  May  1, 


Comstcck  was  credited  by  capital  stock  with 
the  payment  of  $30,000,. on  May  24  with  the 
payment  of  $10,155,  and  on  June  3  with  $9,- 
845,  making  a  total  of  $50,000.  On  August 
1  he  is  credited  by  interest  with  $G57,  and 
was  paid  that  amount.  The  interest  thus 
credited  and  paid  to  him  is  at  the  rate  of  6 
per  cent  on  $30,000  from  May  3,  1893,  on 
$10,155  from  May  4,  1893,  and  on  $9,845 
from  June  3,  1893,  all  down  to  August  1. 
This  evidence  taken  from  the  books  was  ob- 
jected to  on  behalf  of  defendant  Comstock. 
He  testified  that  he  had  never  seen  the  en- 
tries in  which  the  credits  for  his  special 
capital  were  entered  before  coming  into  the 
court  room,  and  that  he  did  not  begin  to  look 
into  the  books  until  two  years  after  the  firm 
was  organized.  By  How.  Anno.  Stat.  §  2364, 
a  special  partner  is  griven  the  power  "from 
time  to  time  to  examine  into  the  state  and 


celved  and  credited  to  the  partner  and  to  the 
firm,  will  not  be  taken  to  pertain  to  the  same 
draft,  but  to  establish  prima  facie  that  two 
separate  drafts  were  received  and  paid,  and 
the  partner  will  be  charged  accordingly,  where 
other  competent  testimony  within  reach  was 
not  obtained  for  the  purpose  of  showing  the 
real  facts.  I^mbert  v.  Griffith,  44  Mich.  65, 
«  N.  W.  106. 

So,  the  entries  in  partnership  books  may  be 
used  to  contradict  or  discredit  statements  made 
by  one  of  the  partners  In  regard  to  partnership 
transactions.  Hartley  v.  Weideman,  175  Pa. 
809,  34  Atl.  625. 

And  where  a  judgment  is  entered  against  the 
members  of  a  partnership  upon  a  judgment 
note,  given  by  one  of  the  partners,  which  he 
testified  was  for  a  firm  debt,  entries  In  the 
books  of  the  partnership  inconsistent  with  his 
testimony,  showing  that  the  indebtedness  of 
the  firm  was  much  smaller  than  the  amount 
of  the  note,  are  admissible  in  evidence  on  an 
issue  to  determine  the  validity  of  the  judgment, 
as  calculated  to  affect  his  credibility.     Ibid. 

And  the  books  of  account  of  a  partnership, 
which  had  executed  a  trust  mortgage  coveriug 
its  entire  stock,  and  accounts  and  credits  to 
secure  an  alleged  indebtedness  to  the  mortgagee 
and  others,  are  admissible  in  evidence  In  a  pro- 
ceeding in  which  the  validity  of  the  mort- 
gage was  attacked,  where  the  entries  therein 
tended  to  show  that  no  such  indebtedness  as 
that  which  the  mortgage  was  given  to  secure 
existed,  as  tending  to  stiow  a  fraudulent  intent 
in  making  the  mortgage,  where  the  mortgagee 
had  previously  been  connected  in  business  with 
the  mortgagors,  and  was  so  familiar  with  the 
business  of  the  mortgagors  as  to  support  the 
inference  that  he  had  examined  the  books, 
duett  V.  Rosenthal,  100  Mich.  193,  58  N.  W. 
1009. 

So,  in  testing  the  bona  fides  of  a  sale  made 
by  a  partnership  It  is  competent  for  an  attach- 
ment creditor  to  show  the  insolvency  or  embar- 
rassed condition  financially  of  the  partnership 
debtor,  and  for  this  purpose  the  books  of  the 
partnership  may  contain  competent  evidence, 
and  if  furnished  to  the  creditor  may  be  intro- 
duced In  evidence  by  him,  and  upon  failure  aft- 
er legal  notice  to  produce  such  books  he  may 
Introduce  evidence  of  their  contep^s.  Smith 
V.  Collins,  94  Ala.  394,  10  So.  334. 

And  the  books  of  a  partner  containing  the 
accounts  of  the  partnership  are  competent  in 
an  action  brought  to  set  aside  a  trust  deed, 
given  by  one  of  the  partners  to  the  other  for 
his  interest  in  the  partnership  goods,  and  for 
an  account  as  to  matters  relating  to  the  deed, 
for  the  purpose  of  showing  that  the  amount 
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due  for  the  interest  in  the  goods  so  sold  was 
less  than  the  amount  set  out  in  the  deed,  and 
that  the  balance  had  been  forced  in  order  to 
make  up  the  sum  mentioned.  Daniels  v.  Fow- 
ler, 123  N.  C.  35,  31  N.  E.  598. 

And  the  books  of  account  of  a  partnership, 
verified  by  the  testimony  of  one  of  the  part- 
ners as  being  in  the  handwriting  of  his  copart- 
ner and  of  their  bookkeeper,  and  as  having 
been  recognized  and  acted  upon,  generally,  by 
the  firm  as  a  correct  statement  of  their  busi- 
ness affairs,  are  competent  evidence  for  the  de- 
fendant in  an  action  against  an  assignee  In 
Insolvency  of  the  partnership,  for  the  recovery 
of  property  mortgaged  to  the  plaintiff.  In  which 
(he  defense  was  that  the  mortgage  was  made 
for  the  purpi*8e  of  giving  an  unlawful  prefer- 
ence, to  show  that  they  were  Insolvent  at  the 
time  of  making  the  mortgage,  and  were  them- 
selves aware  of  the  fact.  Holbrook  v.  Jackson, 
7  Cush.  136. 

And  such  books  of  account,  constituting  the 
business  records  of  the  firm,  are  admissible  in 
evidence  in  a  prosecution  against  the  partners 
and  others  for  a  conspiracy  to  defraud  the  gov- 
ernment, where  they  contain  entries  of  money 
passed  to  the  credit  of  the  partners,  of  the 
same  amounts  as  they  would  have  been  entitled 
to  under  the  alleged  terms  of  the  arrangement 
between  the  conspirators,  as  tending  to 
strengthen  the  testimony  connecting  them  with 
the  conspiracy,  as  such  entries  would  constitute 
declarations  by  coconspirators.  State  v.  Car- 
doza,  11  S.  C.  195. 

And  where  a  partner  in  a  Arm,  acting  as 
agent  for  a  third  party,  furnished  such  third 
party  with  a  large  amount  of  funds  extensively 
drawn  from  the  funds  of  the  partnership  with- 
out the  knowledge  of  the  other  partners,  and 
the  third  party  conveyed  property  to  another 
member  of  the  firm,  which  was  of  less  amount 
than  the  funds  which  he  had  received,  the  books 
of  the  partnership  are  admissible  in  evidence 
In  a  proceeding  attacking  the  validity  of  the 
conveyance  for  fraud,  not  for  the  purpose  of 
showing  a  debt  from  a  third  party  to  the  part- 
nership, but  to  show  how  the  partnership  ac- 
counts stood  as  between  the  partners  them- 
selves, it  being  claimed  that  the  partner  act- 
ing as  agent  was  largely  Indebted  to  his  copart- 
ners, which  debt  the  third  party  had  agreed 
to  pay.  Pomeroy  v.  Manln,  2  Paine,  488,  Fed. 
Cas.  No.  11,260. 

So,  In  Klrkman  v.  Vanller,  7  Ala.  217,  which 
was  an  action  In  equity  against  proprietors  and 
part  owners  of  a  steamboat,  brought  for  the 
purpose  of  subjecting  earnings  in  the  hands  of 
a  resident  part  owner,  belonging  to  a  nonresi- 
dent part  owner,  to  the  payment 
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progress  of  the  partnership  concerns,  and 
may  advise  as  to  their  management."  It 
seems  to  us  that  entries  in  the  partnership 
books  which  are  open  to  his  inspection,  and 
with  respect  to  which  he  may  advise,  are  at 
least  prima  facie  evidence  against  him  of 
transactions  of  that  firm.  It  has  been  so 
held  under  a  similar  statute  in  New  York. 
First  Nat.  Bank  v.  Huber,  75  Hun,  80,  26  N. 
Y.  Supp.  901 ;  Kohler  v.  Lindenmeyery  129  N. 
Y.  498,  29  N.  E.  957;  Hoti^p  v.  Huher,  10 
App.  Div.  327,  44  N.  Y.  Supp.  617,  18  Misc. 
655,  41  N.  Y.  Supp.  991. 

Elliott,  one  of  the  partners,  testified  that 
Comstock  contributed  $50,000  in  checks, 
$30,000  of  which  were  deposited  to  the  credit 
of  the  firm,  and  paid  on  the  2d  day  of  May. 
Two  of  the  checks  were  not  deposited  or  col- 
lected on  the  2d  of  May.  A  check  for  $10,- 
155  was  collected  on  the  24th  of  May,  and 


the  remaining  check,  for  $9,845,  was  deposit- 
ed and  collected  on  the  3d  of  June.  Elliott 
testified  thtre  was  no  agreement,  so  far  as 
he  knew,  that  these  checks  were  to  be  held, 
but  that  they  did  not  deposit  them  be* 
cau«e  they  did  not  need  the  money.  Rob- 
inson testified  that  everything  was  contrib- 
uted, in  what  he  considered  cash  items,  od 
the  1st  day  of  May.  He  said  there  was  no 
due-bill  of  Comstock,  but  he  had  an  indefinite 
impression  that  in  the  payment  there  was  a 
note  of  Farrand,  Williams,  &  Clark  for  $10,- 
155.  Elliott  and  Robinson  were  called  by 
the  plaintiffs.  It  further  appeared  that  a 
note  of  Farrand,  Williams,  &  Clark  for  $10,- 
155,  due  to  Comstock,  was  paid  on  May  24 
at  the  Commercial  National  Bank,  where  it 
had  been  deposited  by  Comstock  for  collec- 
tion, and  that  the  note  had  been  sold  by  the 
Commercial   Bank   to  the  Alpena   Banking 


tiflTs  claim,  the  books  of  the  proprietors  of  the 
steamboat  for  the  season  and  witnesses  in  aid 
and  explanation  thereof  were  examined  by  the 
registrar.  But  It  seems  to  have  been  done  with- 
out objection,  the  case  turning  upon  the  ques- 
tion whether  the  registrar  should  have  reported 
the  evidence  or  merely  his  conclusions. 

The  reason  for  the  rule  that  the  books  of  a 
partnership  are  admissible  and  generally  con- 
clusive in  favor  of  strangers  who  have  dealt 
with  the  firm,  by  whomsoever  the  entries  may 
have  been  made,  is  that  the  act  of  one  partner 
is  the  act  of  all,  and  If  the  entries  were  made  by 
a  clerk  then  they  were  made  by  the  agent  of 
the  Arm,  and  are  their  acts.  Cameron  v.  Wat- 
son, 10  Rich.  Eq.  04. 

Books  of  account  of  a  firm,  however,  are  not 
admissible  In  an  action  against  the  partners  on 
a  note,  to  show  that  there  were  certain  book 
accounts  due  to  the  firm  which  the  plaintiff 
had  agreed  to  collect  and  apply  on  the  note, 
without  definite  explanation  as  to  the  use  to 
be  mado  of  them  by  the  Jury.  Compton  ▼. 
Young,  26  Tex.  644. 

See  also  Bryce  v.  Joynt,  63  Cal.  375,  49  Am. 
Rep.  94,  supra,  II.  b. 

b.  Aooeu9  an^   effect  of  nonacoeaB, 

While  the  general  rule  is  as  above  stated,  one 
cannot  be  deemed  to  have  admitted  what  he 
never  knew  anything  about.  Whether  entries 
in  partnership  books  made  by  one  partner  will 
bind  another  as  admissions,  therefore,  and  be- 
come admissible  against  him  as  such,  must  de- 
pend upon  whether  or  not  he  had  access  to  the 
books  and  opportunity  to  object  to  the  entries 
In  question,  though  proof  of  actual  examination 
is  not  necessary. 

Thus,  an  entry  made  by  one  partner  on  the 
books  of  a  firm  during  the  copartnership  will, 
after  the  termination  thereof,  be  evidence 
against  the  other  partner,  if  at  the  time  of  the 
entry  he  knew  of  it  or  had  the  opportunity  to 
examine  the  books  and  did  not  dissent  there- 
from, though  it  does  not  appear  thot  he  exam- 
ined them.  Dunnell  v.  Henderson,  23  N.J.  Eq.  174. 

And  all  of  the  members  of  a  partnership  are 
chargeable  with  knowledge  of  entries  made  in 
the  partnership  books  by  their  agent  in  the 
course  of  his  business,  and  of  the  true  meaning 
of  the  entries  as  understood  by  the  agent,  and 
the  agent  should  be  permitted,  in  an  action 
against  the  partnership,  to  explain  the  meaning 
of  an  entry  if  there  was  anything  In  it  which 
could  be  considered  obscure.  Allen  v.  Colt,  6 
Hill,  318. 

And  items  for  commissions  upon  sales 
entered  on  the  books  of  the  firm  during  the 
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existence  of  the  partnership  as  a  charge  against 
the  firm  generally  must  be  held  to  be  binding 
upon  the  respective  partners,  notwithstanding 
that  one  of  the  partners  by  the  contract  of  co- 
partnership was  bound  to  superintend  the  salea 
Pratt  V.  McHatton,  11  La.  Ann.  260. 

But  partnership  books  are  not  evidence  as 
against  a  copartner  who  has  been  denied  access 
to  them.     Saunders  v.  Duval,  19  Tex.  467. 

And  entries  by  a  partner  in  partnership  books 
consisting  of  self-serving  declarations,  made 
after  dissolution  of  the  firm,  are  Incompetent 
as  against  other  partners.  Bank  of  British 
N.  A.  V.  Delafieid,  80  Hun,  564,  30  N.  W.  600. 
Affirmed  In  152  N.  T.  624,  46  N.  E.  1144. 

So,  to  bind  a  person  who  came  Into  a  part- 
nership for  debts  incurred  by  his  predecessors^ 
it  is  incumbent  upon  the  creditor  to  show  some 
express  agreement,  or  some  agreement  implied 
by  his  individual  conduct,  to  assume  the  In- 
debtedness, or  some  authority  to  transfer  the 
old  accounts  or  other  indebtedness  of  the  old 
firm  to  the  new  firm  of  which  he  became  a 
meml>er ;  and  books  of  account  containing  items 
of  indebtedness  against  the  former  partners  in- 
dividually and  as  partners  are  not  proof  of  the 
legality  of  the  transfer  of  such  accounts  to  the 
account  of  the  new  firm.  Bracken  v.  Dillon,. 
64  Ga.  243,  37  Am.  Rep.  70. 

And  the  rule  that  entries  on  the  books  of  a 
firm  bind  the  partners  does  not  apply  so  as  to 
fasten  upon  an  incoming  partner  liability  for 
debts  of  the  old  firm  by  entries  made  on  the 
books  of  the  firm  by  which  the  assets  were 
transferred  to  the  firm  and  the  debts  and  lia- 
bilities of  the  old  firm  charged  against  the  new. 
where  It  clearly  appears,  not  only  that  he  did 
not  have  access  to  the  books  and  had  nothing 
to  do  with  their  keeping,  but  that  the  entry 
therein  charging  the  debt  of  the  old  firm  against 
the  new  was  contrary  to  the  agreement  be- 
tween the  parties,  entered  into  at  the  forma- 
tion of  the  new  firm.  Shoemaker  Piano  Mfg. 
Co.  V.  Bernard,  2  Lea,  368. 

So,  in  an  action  to  hold  a  retired  partner 
liable  for  goods  alleged  to  have  been  furnished 
since  his  retirement  entries  In  the  ledger  of  the 
firm  to  which  he  had  belonged  are  not  admissi- 
ble against  him,  where  it  does  not  appear  when 
they  were  written,  or  that  they  were  part  of 
any  transaction  between  the  plaintiff  and  the 
firm  or  the  result  of  any  settlement  between 
them.  Pringle  v.  Leverlch,  97  N.  Y.  181,  4» 
Am.  Rep.  522. 

.Vnd  the  cash  book  of  a  firm  in  which  is  an 
entry  chai'ging  another  firm,  in  which  the  de- 
fendant In  question  was  a  partner,  with  cer- 
tain portions  of  the  capital  stock,  and  crediting 
it  with  the  services  of  the  defendant  in  ques- 
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Company,  Comstock's  bank,  and  that  when 
the  note  fell  due  the  assistant  cashier  of  the 
Commercial  National  Bank  paid  Comstock 
by  giving  his  check  for  that  amount  to  H.  S. 
Robinson  &  Co.  Comstock  testified  in  his 
own  behalf.  His  statement  was  that  he  gave 
$50,000  in  checks,  $30,000  of  which  were  col- 
lected on  the  2d  of  May.  He  testified  that 
he  had  a  note  of  Farrand,  Williams,  &  Clark 
for  $10,155,  which  he  brought  down  with 
him  from  Alpena,  where  he  lived,  intending 
to  put  it  in  as  part  of  his  contribution,  to- 
gether with  a  certified  check  on  the  Alpena 
Banking  Company,  of  which  he  was  presi- 
dent and  part  owner,  for  $9,845 ;  that  when 
he  examined  the  affidavit,  and  found  the 
statement  therein  that  the  contribution  had 
been  made  in  cash,  he  did  not  use  the  note, 
but  anotlier  check  on  the  Alpena  Banking 
Company   for  $10,155,    and  certified   it  as 


president  of  that  banking  company.  He  tes- 
tified that  there  was  no  agreement  by  which 
his  certified  checks  aggregating  $20,000 
should  be  held,  but  that  when  he  found,  on 
the  24th  of  May,  that  his  check  for  $10,155 
had  not  been  deposited  and  collected,  he  con- 
cluded that  it  would  save  trouble  to  take  up 
his  check,  and  use  the  money  collected  on  the 
Farrand  note  for  that  purpose.  This  he  did. 
He  says  he  objected  seriously  to  the  failure 
to  credit  him  with  interest  on  $50,000  from 
May  1,  when  he  delivered  all  the  checks,  that 
he  called  the  attention  of  Robinson  to  the  in- 
justice, and  that  the  failure  to  rectify  the 
error  was  due  to  financial  difficulties  of  the 
firm  which  so  soon  followed.  It  appears 
clearly,  without  contradiction,  that  the 
checks  were  good  upon  the  day  upon  which 
they  were  delivered  to  H.  S.  Robinson,  and 
would  have  been  paid  had  they  been  present- 


tlon  as  a  trustee,  there  being  no  evidence  that 
he  had  any  knowledge  of  the  entry,  Is  inadmis- 
sible, in  an  action  against  the  defendants  as 
copartners  in  which  one  of  the  defendants  de- 
nies bis  membership  in  the  firm,  to  show  that 
he  is  a  member  of  the  firm.  Robins  v.  Warde, 
111  Mass.  244. 

And  books  containing  copartnership  ac- 
counts aoid  transactions  are  not  admissible  in 
an  action  against  the  partnership  for  the  pur- 
chase price  of  wheat  sold  to  the  partners  by  a 
third  party,  for  the  purpose  of  showing  the 
course  of  dealing  of  the  copartners,  and  that 
the  books  embraced  no  transaction  of  buying 
wheat,  there  being  nothing  to  show  that  the 
vendor  had  knowledge  of  their  dealings.  Folk 
V.  Wilson,  21  Md.  538,  83  Am.  Dec.  599. 

So,  in  First  Nat.  Bank  v.  Conway,  67  Wis. 
210,  30  N.  W.  216,  the  principal  issue  was  as 
to  whether  one  of  the  defendants,  sought  to  be 
held  liable  as  such,  was  in  fact  a  copartner  of 
bis  codefendants,  and  it  was  held  that  the  books 
of  account  of  the  defendant  firm,  or  of  a  corpo- 
ration succeeding  to  the  business  of  the  firm, 
were  not  evidence  for  the  contesting  defendant 
so  as  to  affect  the  rights  of  the  plaintiff  with- 
out showing  that  the  latter  had  knowledge  of 
them. 

And  in  Sutton  v.  Mandeville,  1  Cranch,  C. 
C.  2,  Fed.  Gas.  No.  13,648,  which  was  an  ac- 
tion of  debt  on  a  promissory  note,  the  defend- 
ant offered  the  books  of  a  copartnership,  which 
had  been  composed  of  the  plaintiff  and  defend- 
ant, to  prove  that  the  plaintiffs  had  credit 
therein  for  the  amount  of  the  note,  and  it  was 
admitted  that  the  books  were  kept  by  the  de- 
fendant, but  that  the  ledger  in  which  was  the 
credit  entry  had  been  in  possession  of  the 
plaintiff,  but  that  the  entry  was  not  In  his 
handwriting,  nor  was  any  proof  offered  that  it 
was  made  with  his  consent.  The  court  refused 
to  permit  the  book  to  be  Introduced. 

And  in  Jones  v.  Jones,  21  N.  H.  219,  which 
was  an  action  by  the  personal  representative 
of  a  deceased  payee  of  a  promissory  note  to  re- 
cover thereon,  defendant,  in  support  of  his  plea 
of  set-off,  showed  that  the  intestate,  himself, 
and  others  were  Joint  owners  of  a  saw-mill,  and 
ihen  produced  his  book,  upon  which  were  cer- 
tain charges  against  the  saw-mill ;  but  it  did 
not  appear  that  the  saw-mill  owners  were  part- 
ners, or  that  he  was  their  agent,  or  that  the 
intestate  authorized  the  repairs  charged  for, 
or  who  were  the  owners,  or  what  were  their 
shares,  but  it  was  contended  that,  this  being 
the  only  account  produced,  the  Jury  might  in- 
fer that  this  was  the  account  to  which  the  In- 
testate had  referred  as  testified  to  by  a  witness 
when  he  said  that  the  mill  account  ought  to  be 
52  L.  R.  A. 


settled.  It  was  held  that  the  book  was  Inad- 
missible. 

The  presumption  that  all  the  partners  in  a 
firm  had  access  to  the  partnership  books  and 
might  know  the  contents  thereof,  however,  Is 
a  mere  presumption  from  the  ordinary  course 
of  business,  and  may  be  rebutted  by  any  cir- 
cumstances tending  to  show  nonaccess,  such  as 
distance  of  place,  or  the  course  of  business  of 
the  particular  partnership ;  and  whei^  one  part- 
ner manages  the  partnership  business,  and  oth- 
ers reside  at  a  distance,  the  question  whether 
the  distant  partners  had  knowledge  of  the  books 
Is  one  of  fact  upon  the  whole  evidence.  United 
States  Bank  v.  Binney,  5  Mason,  176,  Fed. 
Cas.  No.  16,791. 

And  the  question  whether  other  members  of 
a  firm  assented  to  an  entry  as  partnership  busi- 
ness is  for  the  Jury.  Grant  v.  Maaterton,  65 
Mich.  161,  20  N.  W.  886. 

c  Against  a  apedal  or  dormant  partner. 

The  principle  governing  the  admission  of 
partnership  books  of  account  against  special  or 
dormant  partners  is  the  same  as  in  case  of 
general  partners.  Owing  to  the  peculiar  posi- 
tion occupied  by  the  special  or  dormant  part- 
ner, however,  the  principal  question  In  such 
cases  usually  is  that  of  access  to  the  books. 

Thus,  entries  in  firm  books  of  a  special  part- 
nership are  competent  against  special  partners 
in  favor  of  third  persons  as  being  in  the  nature 
of  admissions  of  the  facts  therein  stated ;  and 
are  competent  In  evidence  In  an  action  against 
the  firm  to  show  omission  of  the  entry  in  the 
firm  books  of  payment  of  the  contribution  of 
a  special  partner  to  the  common  stock  in  cash, 
as  tending  to  show  that  no  such  payment  was 
in  fact  made.  Uotopp  v.  Huber,  16  App.  DIv. 
^27,  44  N.  Y.  Supp.  617,  18  Misc.  566,  41  N.  Y. 
Supp.  991. 

This  is  the  rule  laid  down  in  Chick  v.  Rob- 
inson. 

The  absence  of  entries  of  payment  of  the 
special  partner's  contribution  in  such  books, 
which  In  the  ordinary  course  of  business  would 
exist  if  payment  had  been  made,  furnishes  law- 
ful evidence  of  nonpayment.  Uotopp  v.  Huber, 
16  App.  Div.  327,  44  N.  Y.  Supp.  617,  38  Misc. 
555,  41  N.  Y.   Supp.  991. 

In  the  above  case  Kohler  v.  Lindenmeyr,  129 
N.  Y.  498,  29  N.  E.'  957,  infra,  was  distinguished 
upon  the  ground  that  in  that  case  the  books 
were  introduced  to  show  that  the  special  part- 
ner did  not  pay  his  contribution  to  capital  In 
rash  on  the  formation  of  the  partnership,  but 
that  a  loan  made  to  the  old  firm  was  accepted 
in  lieu  of  such  contribution,  the  special  part* 
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«d  on  that  day.  The  question  is  whether  the 
circumstances  that  they  were  not  presented 
until  the  24th  of  May  and  the  3d  of  June, 
that  the  payment  of  the  24th  of  May  was 
made  at  the  time  when  the  Farrand,  Wil- 
liams, &  Clark  note  was  paid,  and  that  in- 
terest was  not  charged  in  favor  of  Comstock 
on  the  books  of  the  company  on  th«  $20,000 
until  the  24th  of  May  and  the  3d  of  June, 
do  not 'tend  to  justify  an  inference  of  fact 
contrary  to  the  positive  statement  of  Robin- 
son, Elliott,  and  Comstock,  that  there  was 
no  agreement  to  hold  the  checks  until  the 
24th  of  May  and  3d  of  June.  If  there  had 
been  such  an  agreement  to  hold  the  checks, 
their  use  by  Robinson  would  clearly  not 
have  been  an  actual  contribution  in  good 
faith  in  cash  as  of  May  2d.  In  the  absence 
of  such  agreement  C/omstock  was  entitled  to 
interest  on  $50,000  from  May  1,  because  he 


could  not  be  charged  with  the  delay  in  eol- 
lection,  as  between  the  partners.  The  ques- 
tion is  a  close  one,  but  we  think  that  in  view 
of  the  positive  statemeni^  of  Robinson  and 
Elliott,  called  by  the  plaintiff,  and  of  Com- 
stock, called  in  his  own  interest,  that  no  such 
agreement  existed,  in  view  of  the  uncontrar 
dieted  explanation  by  Comstock  as  to  the 
mode  in  which  the  entries  happened  to  be 
made,  in  view  of  the  uncontradicted  state- 
ments by  Elliott  that  the  cheeks  were  depos- 
ited when  they  were  needed,  tlie  inferences 
to  be  drawn  from  the  book  entries  and  the 
charge  of  interest  create  only  a  scintilla  of 
evidence  supporting  the  view  that  there  was 
any  agreement  between  the  partners  as  to 
the  withholding  of  the  chedc.  The  evidence 
relied  on  by  the  nlaintiffs  amounts,  when 
carefully  and  calmly  considered,  to  nothing 
more  than  a  suspicion  that  there  may  have 


tier  not  hnving  been  a  member  of  the  old  firm 
when  the  entries  in  question  were  made. 

So,  entries  In  the  books  of  a  partnership, 
made  by  a  partner,  which  partnership  was  sub- 
nequently  reorganized,  are  admissible  In  evl- 
deuce  agalQst  one  who  was  a  special  partner 
In  the  old  firm  and  also  a  partner  in  the  new 
firm,  in  favor  of  third  persons,  as  in  the  na- 
ture of  admissions  of  the  facts  stated.  First 
Nat.  Bank  v.  Hbber,  75  Hun,  80,  26  N.  T.  Supp. 
Ml. 

And  entries  in  partnership  books  affecting 
the  question  as  to  whether  a  partner  who  had 
contributed  the  business  owned  the  capital 
equally  with  one  who  paid  in  cash,  will  be  pre- 
sumed to  be  known  to  the  latter  partner, 
though  he  was  not  an  active  partner,  if  he  had 
free  access  to  the  books  and  frequently  exam- 
ined them,  and  are  therefore  admissible  against 
him.     Keys  v.  Baldwin,  19  Ohio  L.  J.  875. 

But  the  rule  that  entries  In  copartnership 
l»ooks  are  prima  facie  evidence  for  one  of  the 
pnrtners  against  the  other  where  the  latter 
has  had  access  to  them,  notwithstanding  his 
omission  to  Inspect  them,  does  not  apply  to 
the  case  of  a  dormant  partner  who  took  no  part 
In  the  conduct  of  the  business  further  than  to 
furnish  his  notes,  and  merely  visited  the  place 
where  the  business  was  conducted,  it  being  In 
the  same  neighborhood  as  his  own.  Taylor  v. 
Herring,  10  Bosw.  447. 

And  entries  in  the  books  of  a  partnership 
which  afterwards  reorganized,  forming  a  new 
special  partnership  composed  of  the  same  mem- 
bers with  the  addition  of  a  special  partner, 
made  prior  to  the  time  when  the  now  partner- 
ship commenced,  are  Inadmissible  In  evidence 
for  the  purpose  of  charging  the  incoming  spe- 
cial partner  as  a  general  partner,  on  the  ground 
that  his  contribution  of  capital  was  not  made 
in  cash,  since,  not  being  a  partner  at  the  time 
they  were  made,  he  cannot  be  presumed  to  have 
known  their  contents.  Kohier  v.  LIndenmeyr, 
129  N.  Y.  499,  29  N.  K.  957,  Reversing  58  Hun, 
513,  12  N.  Y.  Supp.  738. 

See  also  on  this  subject,  infra,  V.  c 

V.  Aa  between  the  partners, 

a.  General  rules  as   to   admissihilitu. 

The  general  rule  Is  that  entries  made  In  the 
books  of  a  partnership  during  the  continuance 
of  the  copartnership  are  evidence  for  and 
against  the  different  members  of  the  firm  in 
a  subsequent  adjustment  of  their  accounts  be- 
tween themselves.  Caldwell  v.  Lelber,  7 
I'alge,  483 ;  Cheever  v.  Lamar,  19  Hun,  130 ; 
Falrchlld  v.  Falrchlld,  64  N.  Y.  471;  Bolre  ^ 
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McGinn,  8  Or.  466:  Kyle  ▼.  Kyle.  1  Oratt 
526;  Hicks  v.  Chadwell,  1  Tenn.  Ch.  251; 
81mms  V.  KIrtley,  1  T.  B.  Mon.  80 :  Wilson  v. 
Potter,  19  Ky.  L.  Rep.  088,  42  8.  W.  836 ;  Hale 
V.  Brennan.  23  Cal.  512 ;  Powers  v.  Dickie,  49 
Ala.  81 :  Desha  v.  Smith,  20  Ala.  747 :  Routen 
V.  Bostwick,  59  Ala.  360;  Hunter  v.  Aldrldge, 
52  Iowa,  442,  3  N.  W.  574 ;  Fletcher  v.  Pollard. 

2  Hen.  &  M.  544;  Brickhouse  v.  Hunter.  4 
Hen.  &  M.  368,  4  Am.  Dec.  528;  Jordan  v. 
White,  4  Mart.  N.  S.  335;  Murrell  v.  MurrelU 
83  La.  Ann.  1233:  Carpenter  v.  Camp,  39  La. 
Ann.  1024,  3  So.  269;  Kohier  v.  Lindenmeyr. 
129  N.  Y.  499.  29  N.  E.  957.  Reversing  58  Hun, 
513,  12  N.  Y.  Supp.  788 ;  Philips  v.  Turaer,  23 
N.  C.  (2  Dev.  &  B.  Bq.)  123;  Lodge  v.  Prltch- 
ard.  3  De  G.  M.  &  G.  906. 

.4nd  vouchers  for  every  item  need  not  be 
produced.  Brickhouse  v.  Hunter,  4  Hen.  ft  M. 
363.  4  Am.  Dec.  528;  Fletcher  v.  Pollard,  2 
Hen.  &  M.  544. 

And  they  are  entitled  to  great  weight  and 
consideration  when  they  bear  on  disputed  ques- 
tions, and  where  the  testimony  of  witnesses  is 
conflicting  and  unsatisfactory.  Carpenter  v. 
Camp,  39  La.  Ann.  1024,  3  So.  269. 

And  the  entries  In  the  books  of  a  partnership, 
to  which  all  members  have  had  free  access,  must 
at  least  be  considered  as  prima  facie  correct  as 
between  the  partners  and  their  estates.  Desha 
V.  Smith,  20  Ala.  747;  Glover  v.  Hembree,  82 
Ala.  324,  8  So.  251 :  Hale  v.  Brennan.  23  Cal. 
512  :  Bannon  v.  Hawkins,  18  Ky.  L.  Rep.  150, 
35  S.  W.  636:  Strout  v.  Hopkins,  11  Ky.  L. 
Rep.  763 :  Jordan  v.  White.  4  Mart.  N.  S.  335 : 
Armistead  v.  Spring,  1  Rob.  (La.)  567 :  Chee- 
ver V.  Lamar,  19  Hun.  130 ;  Heartt  v.  Coming, 

3  Paige,  566:  Philips  v.  Turner,  22  N.  C. 
(2  Dev.  &  B.  Eq.)  123  ;  Bolre  v.  McGinn.  8  Or. 
466:  Hicks  v.  Chadwell,  1  Tenn.  Ch.  251; 
Lodge  V.  rritchard,  3  De  G.  M.  &  G-  900. 

But  subject  to  the  right  of  either  partner 
to  show  mistakes  or  errors  In  the  account. 
Heartt  v.  Corning,  3  Paige.  566;  Bolre  v.  Mc- 
Ginn, 8  Or.  466. 

Partnership  books  of  account  regularly  kept 
are  presumed  to  be  correct,  and  in  the  absence 
of  evidence  to  the  contrary  reliance  Is  pr«  »rly 
placed  on  them  In  stating  the  account  between 
the  partners.  Stuart  v.  McKlchan,  74  111.  122; 
Gregg  V.  Hord,  129  111.  613,  22  N.  E.  528. 

As  knowledge  of  them  Is  presumed,  and  evi- 
dence Is  required  to  rebut  the  presumption. 
I  hlllps  V.  Turner,  22  N.  C.  (2  Dev.  k  B.  Eq.) 
123. 

And  the  partners  are  each  and  all  bonnd  by 
the  entries  made  therein,  unless  the  same  are 
proved  to  be  erroneous.  Murrell  v.  Murrell. 
33  La.  Ann.  1233 ;  Jordan  v.  White.  4  Mart 
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been  some  agreement  between  the  partners. 
We  do  not  think  it  was  enough  to  require 
the  court  below  to  submit  the  issue  raised  on 
the  pleadings  on  this  point  to  the  jury. 

It  is  objected  that  Comstock's  checks  for 
$20,000  were  not  an  actual  contribution  in 
•cash  to  the  assets  of  the  firm,  even  if  there 
was  no  agreement  by  the  general  partners  to 
withhold  presentation,  and  even  if  they  were 
^ood  when  delivered  to  the  general  partners. 
The  early  decisions  construing  limited  part- 
nership statutes  were  very  strict,  and  a  lit- 
eral compliance  with  the  statute  was  en- 
forced. In  some  states,  notably  in  Massa- 
•chusetts,  this  construction  of  such  a  law  is 
still  maintained.  Eaggerty  v.  Foster ,  103 
Mass.  17.  In  others  a  more  reasonable  view 
has  been  taken  of  late,  and  all  that  is  re- 
quired is  a  substantial  compliance  with  the 
provisions    of   the    statute  in  good    faith. 


Manhattan  Co.  v.  Laimheer,  108  N.  Y.  681, 
15  N.  E.  712;  White  v.  Eiseman,  134  N.  Y. 
101,  31  N.  E.  276.  This  is  the  rule  of  con- 
struction adopted  by  the  supreme  court  of 
Michigan  in  enforcing  the  statute.  Hogan 
v.  Hadzaita,  113  Mich.  568,  71  N.  W.  1092. 

Comstock's  checks  were  certified,  and  it  is 
expressly  held  by  the  court  of  appeals  of 
New  York  that  such  instruments  are  equiva- 
lent to  cash.  White  v.  Eisernan,  134  N.  Y. 
101,  31  N.  E.  276.  But  it  is  said  that  as  the 
certificate  was  by  Comstock,  the  president  of 
the  Alpena  Banking  Company,  of  his  own 
check,  the  check  was  not  certified  in  such  a 
way  as  to  bind  the  company.  We  shall  not 
enter  upon  a  discussion  of  this  objection,  be- 
cause we  are  of  opinion  that  a  check,  though 
uncertified,  if  good  when  delivered  and  paid 
when  presented,  is  a  contribution,  in  cash,  in 
good  faith,  although  it  may  not  be  presented 


N.  S.  335 ;  Hnnter  ▼.  Aldrich,  52  Iowa,  442,  3 
N.  W.  574  ;  O'Brien  ▼.  Hanley,  86  111.  278. 

Entries  In  the  books  of  a  partnership  are  as 
conclusive  of  the  rights  of  the  partners  as  be- 
tween themselves,  where  both  had  access  to 
such  books,  as  if  sach  rights  had  been  prescribed 
in  a  regular  contract.  Stewart  ▼.  Forbes,  1 
Hall  &  Tw.  461,  1  Macn.  &  G.  137,  18  Jur.  523. 

And  they  are  not  to  be  departed  from  except 
«pon  such  evidence  as  would  entitle  a  partner 
to  surcharge  or  falisfy  particular  items.  Hicks 
▼.  Chadwell,  1  Tenn.  Ch.  251. 

And  it  rests  with  a  party  alleging  fraud  or 
mistake  in  entries  to  establish  it  by  proof. 
Caldwell  v.  Lelber,  7  Paige,  483 ;  Strout  v. 
Hopkins.  11  Ky.  L.  Rep.  763. 

And  not  only  must  there  be  evidence  suffl- 
eient  to  overcome  the  prima  facie  correctness 
•of  books  of  account ;  there  must  also  be  specific 
allegations  stating  the  particular  items  com- 
plained of  before  proof  to  the  contrary  can  be 
admitted,  and  the  proof  must  be  confined  to 
such  items.  Wilson  v.  Fotter,  19  Ky.  L.  Rep. 
088,  42  S.  W.  836. 

And  the  fact  that  partnership  books  were 
tampered  with  pending  litigation  does  not  ren- 
der admissible  in  his  behalf  the  private  account 
books  of  one  of  the  copartners  on  dissolution 
and  accounting  to  show  the  state  of  the  ac- 
counts between  the  copartners.  Kinney  v. 
Robinson,  66  Mich.  113,  33  N.  W.  172. 

The  reason  which  supports  the  rule  that 
partnership  books  of  account  kept  during  the 
<-ontinuance  of  the  copartnership  are  evidence 
for  and  against  the  different  members  of  the 
firm  In  subsequent  litigation  between  them  Is 
that  the  books  are  at  all  times  open  to  the  in- 
spection of  the  individual  partners,  and  that 
they  are  considered  as  having  acquiesced  in  the 
various  entries  made.  Grinton  v.  Strong.  45 
111.  App.  82,  Affirmed  in  148  III.  587,  36  N.  E. 
559 :  Cameron  v.  Watson,  10  Rich.  Eq.  64. 

Thus,  a  book  of  accounts  kept  under  the  par- 
ticular supervision  of  one  partner  and  under 
the  general  supervision  of  both  furnishes  evi- 
dence of  a  high  character  in  a  proceeding  be- 
tween them ;  and  In  such  case  there  Is  no  rea- 
aon  for  resorting  to  an  estimate  of  profits 
founded  upon  general  evidence  of  what  was  usu- 
ally made  by  othera  Cunningham  ▼.  Smith, 
11  B.  Mon.  325. 

And  the  books  of  a  partnership,  kept  by  a 
regular  bookkeeper,  the  entries  in  which  were 
n'.ade  from  statements  of  a  person  employed  to 
look  after  the  business  of  the  firm,  and  to  hire 
bands  and  receive  and  pay  out  money  and  keep 
accounts  thereof,  and  report  the  same  to  the 
bookkeeper,  are  not  only  competent  evidence 
62  L.  R.  A, 


In  an  action  by  the  administrator  of  a  deceased 
partner  against  the  administrator  of  a  surviv- 
ing partner  for  an  account,  but  the  best  evi- 
dence the  nature  of  the  case  will  admit  of. 
Mayson  v.  Beazley,  27  Miss.  106. 

And  books  of  account  kept  by  one  partner 
showing  his  transactions  with  the  other, 
made  up  in  part  from  statements  sent  to  him 
by  his  copartner,  and  in  part  from  statements 
in  the  form  of  transcripts  taken  by  him  and 
aent  to  the  latter,  and  to  which  his  copartner 
had  access  and  which  he  from  time  to  time  ex- 
amined, and  which  after  the  business  ceased 
he  admitted  to  be  correct,  are  admissible  in 
evidence  on  an  accounting  between  the  part- 
ners. Morris  v.  Haas,  54  Neb.  579,  74  N.  W. 
828. 

So,  in  an  action  for  the  settlement  of  part- 
nership accounts,  a  memorandum  book  kept  by 
one  of  the  copartners,  containing,  not  only  the 
dealings  of  the  copartner  with  the  firm,  but 
mingling  personal  transactions  therewith  to 
such  an  extent  that  it  is  difficult  to  separate 
the  various  Items,  may  be  received  in  evidence, 
but  la  entitled  to  but  small  weight.  Wilson  v. 
Potter,  19  Ky.  L.  Rep.  988,  42  S.  W.  838. 

And  where  partners  engaged  In  paving  streets 
contracted  with  another  to  superintend  the 
work  and  to  receive  a  percentage  of  profit  as 
compensation,  the  contract  providing  that  the 
superintendent  should  have  access  to  the  books 
of  the  firm,  such  books  are  competent  evidence 
on  behalf  of  either  party  in  an  action  for  an 
accounting,  where  he  constantly  availed  him- 
self of  the  privilege  of  access  and  inspection, 
as  the  case  Is  in  that  respect  analogous  to  that 
of  a  partnership.  McDonald  v.  BuckstaflF,  56 
Neb.  88.  76  N.  W.  476. 

And  entries  made  on  the  books  of  a  partner- 
ship in  the  separate  and  individual  name  of  the 
wife  of  one  of  the  partners  to  the  knowledge 
of  the  other  partner,  running  through  a  period 
of  many  years,  without  any  objection  on  his 
part,  and  not  shown  to  have  been  made  through 
error  either  of  law  or  of  fact,  estop  the  other 
party  to  the  partnership,  in  an  action  for  a 
final  liquidation  and  settlement  of  the  partner- 
ship affairs,  from  denying  that  the  funds  thus 
charged  to  her  were  her  separate  paraphernal 
funds  of  which  she  had  retained  the  administra- 
tion, so  as  to  prevent  him  from  asserting  any 
precumption  of  the  husband*8  administration 
of  his  wife's  paraphernal  funds,  and  that  as 
a  partner  he  was  not  entitled  to  Interest  on 
such  funds.  Murrell  v.  Murrell,  83  La.  Ann. 
1233. 

And  in  a  suit  for  accounting  between  part- 
ners the  partnership  account  books  are  admis- 
sible to  prove  the  state  of  the  partnership  ac- 
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until  after  the  filing  of  th*^  certificate.  If 
the  check  is  good  the  general  partners  may 
obtain  the  monev  upon  it  at  any  time.  If 
the  drawer  is  dishonest,  and  subsequently  re- 
duces his  bank  balance  so  that  the  check  is 
dishonored,  this  is  conclusive  evidence  that 
the  delivery  of  the  check  was  not  payment  in 
cash  in  good  faith,  and  the  penal  liability  of 
the  special  partner  accrues.  The  payment 
of  checks  as  cash  is  in  accordance  with  a 
well-known  and  reasonable  usage  of  mer- 
chants, and  we  can  see  no  reason  why  the 
statutes  concerning  limited  partnerships 
should  not  be  construed  in  the  light  of  that 
usage.  In  the  case  of  Re  Palliaer,  136  U. 
S.  263,  9uh  nom.  Palliser  v.  United  States, 
34  L.  ed.  517,  10  Sup.  Ct.  Rep.  1035,  Mr.  Jus- 
tice Gray,  speaking  for  the  Supreme  Ck>urt, 
deiines  the  word  ''cash,"  used  in  a  criminal 
statute,  as  follows:  ''The  word  'cash'  in 
this  statute,  as  in  common  speech,  means 
ready  money,  or  money  in  hand,  either  in 
current  coin  or  other  legal  tender,  or  in  bank 
bills,  or  checks  paid  and  received  as  money, 


and  does  not  include  promises  to  pay  money 
in  the  future." 

This,  it  seems  to  us,  is  a  sufficient  support 
for  our  conclusion.  Doubtless  the  weight  of 
authority  in  the  construction  of  limited 
partnership  statutes  is  to  the  contrary;  but, 
as  already  said,  the  trend  of  modern  cases  is 
towards  a  more  liberal  and  sensible  view  of 
such  statutory  requirements.  Their  pur- 
pose is  to  secure  the  actual  payment  oi  the 
money  into  the  capital  of  the  firm,  and,  fail- 
ing that,  to  hold  the  special  partner  to  a  gen- 
eral liability.  It  seems  to  us  that  our  con- 
struction of  the  statute  secures  this  end,  and 
it  does  not  entrap  the  honest  and  unwary  in- 
to unexpected  liabilities,  by  enforcing  a 
stricter  rule  as  to  what  are  cash  payments 
than  obtains  in  the  commercial  community. 
There  is  nothing  in  the  decisions  of  the  su- 
preme court  of  Michi^n  upon  this  statute 
which  prevents  our  giving  such  a  construc- 
tion to  it  as  we  think  its  language  and  its 
policy  require.  RothchUd  v.  Hoge,  43  Fed.  97. 

The  judgtnent  of  ths  Circuii  Court  is  af- 
firmed. 


coants,  where,  although  kept  in  the  books  of 
the  partnership,  to  which  the  present  one  had 
succeeded,  they  were  not  intermingled  with  oth- 
er accounts,  but  were  separately  stated,  and 
the  evidence  shows  that  the  partner  objecting 
to  their  use,  not  only  had  access  to  them  when 
be  desired,  but  knew  the  manner  in  which  the 
accounts  were  kept,  and  made  no  objection  on 
the  ground  that  they  were  not  kept  in  separate 
books.     Clark  v.  Gridley,  40  Cal.  105. 

So,  while  a  partner  ia  a  firm  having  in  his 
possession  the  partnership  books  of  account 
is  not  compelled  to  introduce  them  in  evidence 
In  an  action  to  settle  the  partnership  and  re- 
cover a  balance  claimed  to  be  due  under  the 
partnership  agreement  until  required  by  the 
complainants  or  the  court,  his  failure  to  do  so, 
and  his  withholding  them  without  excuse,  will 
be  considered  as  a  strong  circumstance  against 
him,  as  such  failure  can  only  be  explained  up- 
on the  hypothesis  that  the  books  are  against 
blm.     Wallace  v.  Berger,  14  Iowa,  188. 

But  when  an  error  is  committed  on  either 
side  the  entry,  if  improper,  can  be  corrected: 
and  where  an  omission  to  make^  entries  is  shown 
the  error  should  also  be  corrected.  Bannon  v. 
Hawkins,  18  Ky.  L.  Rep.  150,  35  S.  W.  636. 

And  while  the  entries  in  the  books  of  a  part- 
nership to  which  the  members  have  access  are 
prima  facie  correct,  and  evidence  against  the 
partners  on  a  bill  for  the  settlement  of  the  ac- 
counts of  a  partnership  and  for  the  appllcatfon 
of  any  balance  found  due  to  one  of  them  to  the 
payment  of  a  note  secured  by  mortgage  given 
for  her  interest,  it  may  be  shown  that  the  books 
do  not  contain  a  full  statement  of  the  partner- 
ship transactions,  and  that  there  were  ex- 
penses incurred  and  paid  which  did  not  ap- 
pear on  the  books.  Glover  v.  Hembree,  82 
Ala.  824,  8  So.  261. 

And  an  error  In  partnership  books  may  be  es- 
tablished by  other  books  connected  with  the 
partnership.  Bannon  v.  Hawkins,  18  Ky.  L. 
Rep.  150,  85  S.  W.  636. 

But  partners  agreeing  to  pay  a  copartner 
a  designated  sum  for  his  interest  in  the  firm, 
claiming  in  a  proceeding  involving  the  settle- 
ment of  the  accounts  that  the  amount  should 
be  reduced  by  reason  of  firm  moneys  received 
by  the  other  partner  and  not  accounted  for,  are 
bound  to  show  the  same,  and  the  burden  of 
proof  rests  with  the  former  to  show  that  the 
mira  should  be  Increased  on  account  of  moneys 
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paid  out  by  him  for  the  firm,  and  not  credited 
to  him  on  the  books.  Lambert  v.  Griffith,  44 
Mich.  65,  6  N.  W.  106. 

In  Cambloso  v.  Maffett,  2  Wash.  C.  C.  9S» 
Fed.  Caa  No.  2,380,  however,  it  was  held  that 
the  books  oi  parties  engaged  in  shipping  ad- 
ventures are  not  evidence  in  favor  of  either 
of  them  in  an  action  for  a  settlement  and  an 
accounting,  unless  supplemented  by  other  evi- 
dence, though  they  might  bo  evidence  against 
either. 

And  the  l>ooks  of  a  partnership,  kept  by  one 
partner,  who  was  a  skilful  bookkeeper  and  com- 
petent for  that  purpose,  containing  entries 
made  by  an  accountant  employed  by  the  part- 
ners, from  memoranda  furnished  by  the  book- 
keeping partner,  and  from  the  tatter's  memory 
of  transactions  purporting  to  have  taken  place 
from  fifteen  to  twenty  years  before  the  entries 
were  made,  are  properly  excluded  in  an  action 
for  the  recovery  of  an  alleged  balance  due  on  a 
settlement  of  the  partnership  account,  in  the  ab- 
sence of  any  other  proof  showing  such  entries  to 
have  been  proper, — especially  where  the  book- 
keeping partner  seeking  to  recover  the  balance 
due  executed  to  the  other,  while  the  alleged 
indebtedness  existed,  a  mortgage  to  Indemaifr 
him  as  his  surety  for  a  less  sum  than  the 
amount  claimed.  Greer  v.  Greer.  15  Ky.  L. 
Rep.  472,  23  S.  W.  866. 

An  objection  to  the  admission  in  evidence  on 
a  partnership  accounting  of  the  books  of  ac- 
count of  the  firm  comes  too  late  on  appeal 
where  they  had  been  permitted  without  objec- 
tion to  serve  as  the  basis  of  the  master's  re- 
port, having  been  admitted  in  evidence  before 
him,  with  no  reservation  or  objection  other 
than  a  proviso  that  either  party  should  have 
the  privilege  to  offer  extrinsic  evidence  to  in- 
validate the  account  in  question.  Cameron  v. 
Watson,  10  Rich.  Eq.  64. 

Entries  in  partnership  books,  made  up  by 
one  of  the  partners  from  reports  of  an  agent 
whose  duty  it  is  to  report  monthly,  are,  as 
between  the  partners,  original  entries.  Faver 
V.  Bowers  (Tex.  Civ.  App.)  33  S.  W.  131. 

And  evidence  In  an  action  by  the  surviving 
member  of  a  firm  against  another  for  goods 
sold  and  money  loaned,  that  entries  in  the  part- 
nership books  of  account  were  in  the  handwrit- 
ing of  the  deceased  partner,  and  that  the  bookf 
bad  been  regularly  kept  and  were  free  from 
changes  or  alterations,  and  contained  the  itemf 
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sued  on,  and  that  at  the  time  there  was  no 
assistant  except  the  porter,  and  that  it  was 
the  custom  of  the  house  for  the  person  selling 
the  goods  to  make  an  entry  thereof  on  a  slate, 
and  at  night  these  entries  were  put  upon  the 
books  by  the  chief  partner  and  the  slate 
cleaned  off,  and  that  he  sometimes  made  entries 
directly  In  the  books,  is  sufflclent  to  show  that 
the  books  were  books  of  original  entries,  and 
admissible  as  such  within  the  meaning  of  Ky. 
Code,  S  606,  subsec.  7.  Groschell  y.  Knoll,  10 
Ky.  U  Rep.  314. 

See  also  suprxtj  II.  a,  especially  Simms  ▼. 
Klrtley,  1  T.  B.  Mon.  75 ;  Pomeroy  ▼.  Manln, 
2  Paine,  488,  Fed.  Cas.  No.  11,260. 

b.  Consideration  in  construction  of  partnership 
agreement. 

Partnership  books  of  account  to  which  all 
the  partners  had  access  arc  admissible  and  ef- 
fectual as  between  themselves,  even  to  control 
the  partnership  agreement  where  they  contain 
entries  inconsistent  with  it. 

Thus,  the  maimer  in  which  partnership  books 
were  kept  by  tho  persons  interested  in  the  part- 
nership business  is  proper  to  be  considered  In 
determining  the  respective  rights  of  the  part- 
ners, and  alterations  or  constructions  made  or 
put  on  partnership  transactions  and  acquiesced 
Id  by  the  partners  for  many  years  as  shown  by 
the  books,  should  have  great  weight  in  ascer- 
taining the  equities  between  the  parties. 
Southmayd's  Appeal  (Pa.)  6  Cent.  Rep.  &05,  8 
Atl.  72. 

And  the  master  In  an  action  for  an  account- 
lag  between  partners  is  warranted  in  holding 
that  the  partnership  books  contained  a  true 
statement  of  the  affairs  of  the  partnership  as 
between  themselves,  and  in  computing  the  bal- 
ance as  shown  upon  the  books,  though  certain 
charges  were  not  warranted  by  the  written  ar- 
ticles of  copartnership,  where  both  parties  had 
dally  access  to  such  books,  and  they  had  struck 
repeated  balances  of  the  partnership  accounts 
without  complaint  or  objection  until  after  the 
dissolution.  Gregg  v.  Hord,  129  111.  613,  22  N. 
B.  528. 

And  an  accounting  between  partners  should 
t>e  made  on  the  basis  of  the  entries  in  the  books 
charging  the  partnership  with  various  sums 
paid  for  salaries  without  regard  to  a  stipula- 
tion in  the  original  articles  of  partnership  that 
one  of  the  partners  was  to  pay  all  office  and 
clerical  expenses,  where  the  other  partner  knew 
of  such  charges  and  made  no  objection.    Ihid. 

So,  where  a  partner  in  a  firm  and  the  book- 
keeper of  the  firm  have  construed  the  partner- 
ship contract  for  themselves  by  repeated  entries 
on  the  books  of  the  partnership  for  many  years, 
and  all  the  partners  had  access  to  the  books, 
and  yearly  settlements  or  balances  were  made, 
showing  the  profits  or  losses,  and  what  had 
been  realised  for  distribution,  the  accounts 
will  not  be  opened  and  a  readjustment  of  bal- 
ances made,  which  contradict  that  construction 
as  evidenced  by  such  entries,  where  no  mistake 
or  error  is  shown  to  have  been  made  by  the 
bookkeeper,  upon  an  allegation  that  such  part- 
ner had  obtained  more  than  his  share  of  the 
firm  assets  by  reason  of  such  entries,  or  that 
the  other  partner  has  placed  a  different  con- 
struction upon  the  contract,  though  the  latter 
was  not  an  experienced  t>ookkeeper.  Megular 
▼.  Helm,  01  Ky.  10,  14  S.  W.  940. 

And  an  entry  In  the  firm  books,  made  by  the 
partners  having  the  control  of  the  business, 
charging  Interest  at  10  per  cent  on  advances 
made  to  the  partnership  by  the  other  partner 
in  accordance  with  an  account  rendered  by  him 
to  the  firm,  was  said.  In  Mlllaudon  v.  Sylvestre, 
8  La.  262,  to  be  written  evidence  of  their  as- 
sent to  that  rate  of  Interest,  notwithstanding 
52  L.  n.  A. 


the  fact  that  the  articles  of  partnership  fixed  a 
lower  rate. 

c  Access  and  effect  of  nonacoess. 

The  basis  of  the  admissibility  of  partnership 
books  in  evidence  In  proceedings  between  the 
partners  being  the  supposed  knowledge  and  ac- 
quiescence of  all,  nonaccess  to  such  a  book 
would,  of  course,  render  them  Inadmissible 
against  a  partner  not  permitted  to  Inspect 
them.  There  must  be  something  more,  how- 
ever, than  mere  negligent  failure  to  take  ad- 
vantage of  the  right  to  inspect.  Access  must 
at  least  have  been  made  either  Impossible  or 
very  Inconvenient. 

Thus,  a  private  memorandum  book,  kept  by 
one  partner,  who  was  treasurer  of  the  company, 
to  which  the  other  partners  did  not  have  access, 
is  not  evidence  for  the  party  keeping  it  against 
the  others.  In  an  action  for  a  settlement  of  the 
partnership  affairs.  Turnipseed  v.  Goodwin,  0 
Ala.  372 ;  Adams  v.  Funk,  53  111.  210. 

And  the  books  of  a  partnership  are  not  ad- 
missible In  a  proceeding  to  state  the  partner- 
ship accounts,  to  prove  a  credit  on  such  books 
in  favor  of  a  partner,  where  it  appeared  that 
the  books  were  kept  by  the  defendant,  though 
the  ledger  in  which  the  credit  appeared  had 
been  In  the  possession  of  the  plaintiff,  but  the 
entry  was  not  In  his  handwriting,  and  no  proof 
was  offered  that  it  was  made  with  his  consent. 
Sutton  V.  Mandeville,  1  Cranch,  C.  C.  2,  Fed. 
Cas.  No.  13,648. 

And  entries  in  partnership  books,  where  It 
does  not  appear  that  the  partners  sought  to  be 
charged  had  access  thereto  or  actually  in- 
spected them,  are  not  rendered  admissible  in 
evidence,  in  an  action  for  an  accounting  be- 
tween the  partners,  by  the  fact  that  they  were 
made  by  a  bookkeeper  of  the  firm,  and  that 
the  bookkeeper  is  to  be  regarded  as  the  mutual 
agent  of  the  partners,  unless  it  appears  that 
the  bookkeeper  was  authorized  by  them  to  de- 
termine with  what  sums  each  should  be  charged. 
Taylor  v.  Herring,  10  Bosw.  454. 

So,  books  of  account  kept  by  a  partner  dur- 
ing the  continuance  of  the  copartnership  are  of 
DO  value  as  indicating  the  other  partner's  un- 
derstanding of  the  partnership  contract,  unless 
it  is  shown  that  the  entries  were  brought  spe- 
cifically to  his  notice.  Grinton  ▼.  Strong,  45 
111.  App.  82. 

And  where  a  partner  withdrew  partnership 
funds  and  appropriated  them  to  private  uses, 
and  made  in  the  books  of  the  copartnership  en- 
tries, which,  although  explicit  and  open,  and 
not  disguising  the  transaction,  did  not  furnish 
to  the  other  copartners  full  information  of  the 
true  state  of  the  facts  because  of  the  latter's 
residing  at  a  great  distance  from  the  place  of 
business  where  the  books  were  kept,  the  lat- 
ter's consent  to  the  withdrawal  and  appropria- 
tion of  the  funds  will  not  be  implied ;  and  the 
fact  in  such  case,  that  ^  balance  sheet  of  a 
partnership  business  was  sent  to  the  absent  part- 
ner, will  not  suffice  to  show  that  he  had  in- 
formation of  the  withdrawal  of  the  funds, 
where  the  balance  sheet  only  exhibited  the 
gross  amount  due  from  each  person,  and  did 
not  specify  the  items  of  the  account.  Hunt  v. 
Benson,  2  Humph.  462. 

So,  while  the  books  of  account  of  a  partner- 
ship are  proper  as  evidence  in  a  suit  for  a 
partnership  settlement  in  deciding  to  what  ex- 
tent the  entries  and  recitals  made  therein  by 
one  partner  shall  bind  the  other,  the  peculiar 
circumstances  of  the  case  should  be  considered, 
and  a  difference  will  be  made  between  the  case 
of  an  active,  Intelligent  business  man  in  the 
prime  of  life  and  that  of  an  uneducated  man, 
burdened  with  the  Inflrmitles  of  extreme  odd ^ 
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age.  Grinton  ▼.  Strang,  45  111.  App.  82,  Af- 
firmed In  148  III.  587,  86  N.  E.  659. 

And  the  private  books  of  a  firm  which 
formed  a  copartnership  with  a  third  person  to 
conduct  business  elsewhere  are  not  admissible 
to  charge  the  latter,  where  all  the  transactions 
of  the  new  partnership  were  entered  in  such 
books  in  the  same  manner  as  though  he  or  the 
firm  were  ordinary  customers  of  the  old  firm, 
and  the  articles  of  the  new  copartnership  con- 
templated that  regular  books  should  be  kept  by 
It,  though  It  was  not  done.  Wheatley  ▼. 
Wheeler,  34  Md.  62. 

Nor  are  entries  made  in  partnership  books 
kept  in  San  Francisco  by  a  partner  there  com- 
petent evidence  against  another  partner  in 
New  York,  upon  the  issue  as  to  whether  it  was 
agreed  that  a  sum  withdrawn  from  the  firm 
was  a  loan,  where  such  entries  were  not  au- 
thor i2ed  by  the  New  York  partner  or  made  with 
his  knowledge,  and  it  was  not  proved  that  all 
the  items  charged  were  Just  as  between  the  New 
York  partner  and  the  firm.  Bank  of  British 
N.  A.  V.  Delafield,  80  Hun,  564,  30  N.  Y.  Supp. 
GOO,  Affirmed  in  152  N.  Y.  624,  46  N.  E.  1144. 

And  where  the  business  of  a  partnership  has 
been  almost  exclusively  conducted  by  one  mem- 
ber of  the  firm,  and  the  books  were  kept  by 
him,  the  other  Is  entitled  to  introduce  evidence, 
in  an  action  Involving  the  settlement  of  the  af- 
fairs of  the  partners,  of  the  Incorrectness  of 
the  entries  contained  therein,  and  to  show  that 
others  not  entered  should  have  been  made ;  but 
this  is  subject  to  overthrow  by  countervailing 
testimony.  Carpenter  ▼.  Camp,  30  La.  Ann. 
1024,  3  So.  269. 

But  that  a  person  alleged  to  be  a  partner 
with  another  had  access  to  the  books  of  ac- 
count kept  by  the  latter  during  the  time  they 
were  kept  would  be  a  strong  circumstance  to 
hold  her  bound  by  statements  therein  con- 
tained.    Hale  V.  Brennan,  23  Cal.  512. 

And  that  a  partner  was  not  permitted  to  in- 
spect the  books  of  the  partnership  will  not  be 
inferred,  so  as  to  render  them  inadmissible  in 
evidence  on  a  bill  for  an  account  of  the  copart- 
nership dealings,  from  the  mere  fact  that  a 
bookkeeper  had  charge  of  such  books.  Haller 
V.  Wlliamowlcz,  23  Ark.  566. 

And  entries  in  the  books  of  a  partnership  are 
admissible  in  evidence  in  an  action  for  parti- 
tion of  realty  in  the  name  of  a  partner,  between 
his  heirs,  where  the  realty  was  partnership 
property,  and  the  partner  had  access  to  the 
books,  and  sometimes  examined  them,  and  had 
personal  supervision  of  the  office  where  the 
books  were  kept,  though  the  entries  were  made 
by  the  bookkeeper,  and  there  was  no  affirmative 
proof  that  he  saw  them.  Pairchild  v.  Fair- 
child,  64  N.  Y.  471. 

So,  that  one  of  the  partners  retained  posses- 
sion of  the  firm  l)ooks  after  excluding  the  other 
partners  from  the  business  until  the  books 
were  forced  from  him  by  attachment  Is  not 
sufficient  to  Justify  the  entire  exclusion  of  the 
books  as  at  least  prima  facie  evidence  of  the 
affairs  of  the  concern  in  a  controversy  between 
partners,  where  there  was  an  entire  failure  of 
proof  to  establish  an  alteration  or  mutilation. 
Moon  V.  Story.  8  Dana,  226. 

And  books  of  a  firm  regularly  kept,  even  if 
in  the  exclusive  possession  and  control  of  one 
of  the  partners,  were  said  In  Cunningham  v. 
Smith,  11  B.  Mon.  325,  to  be  prima  facie  evi- 
dence, in  a  suit  for  an  accounting  and  settle- 
ment, of  the  data  upon  which  to  settle  the  part- 
nership; and  conjectural  evidence  and  esti- 
mates from  the  business  of  other  houses  should 
only  be  resorted  to  to  supply  deficiencies,  or  to 
correct  errors  In  the  books,  and  when  no  other 
evidonce  more  directly  applicable  can  be  had. 

An  answer  In  an  action  for  an  accounting 
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and  settlement  between  partners.  In  which  It 
was  averred  that  the  defendant  was  to  keep  the 
accounts  and  had  refused  to  permit  the  plain- 
tiffs to  examin'  the  books  or  to  make  a  settle- 
ment with  thev^,  setting  up  the  condition  of 
the  partnership  and  the  liability  of  the  one  to 
the  other  in  the  conduct  of  the  partnership 
business,  requires  no  reply.  Bannon  v.  Hawk- 
ins, 18  Ky.  L.  Rep.  150,  35  S.  W.  636. 
See  also,  on  this  subject,  supra,  IV.  c 

d.  The  rule  as  applied  to  entries  by  surviving 
or  liquidatinff  partner. 

Where  the  entry  is  made  by  a  surviving  or 
liquidating  partner  after  dissolution  of  the 
firm,  the  principles  of  admissibility  are  the 
same :  but  the  principal  question  then  is,  as  to 
whether  or  not  access  and  opportunity  to  ex- 
amine and  object  appears. 

Thus,  while  partnership  books  are  evidence 
for  and  against  partners  in  controversies  aris- 
ing among  themselves,  the  rule  includes  only 
the  books  and  entries  contained  in  them  at  the 
time  of  the  dissolution  of  the  partnership. 
Entries  made  after  that  time  by  one  of  the 
partners,  who  had  possession  and  care  of  the 
books,  cannot  blod  the  other  partners,  unless 
they  also  had  possession  of  the  books  and  op- 
portunity to  examine  the  entries,  and,  having 
had  the  means  of  ascertaining  their  correctness, 
made  no  objection,  or  in  some  similar  manner 
acquiesced  In  or  approved  of  the  entries.  Oth- 
erwise they  must  be  held  as  to  such  entries  to 
be  the  books  of  the  individual  partners  who 
made  them.  Pratt  v.  McHatton,  11  La.  Ann. 
260. 

The  rule  that  entries  in  the  partnership 
books  are  evidence  for  and  against  all  the  part- 
ners is  true  only  of  those  made  while  the  firm 
was  doing  business,  and  does  not  apply  to  &k- 
tries  made  by  a  partner  who  was  winding  up 
the  partnership  business  under  a  transfer  to  him 
for  that  purpose:  and  he  cannot,  therefore, 
prove  collections  and  disbursements  by  the 
t>ooks  kept  by  him,  but  must  show  them  by  the 
production  of  vouchers  properly  authenticated. 
Clements  v.  MItrhell.  62  N.  C.  (Phill.  Eq.)  3. 

And  books  kept  by  one  partner  after  dissola- 
tlon,  or  entries  made  on  the  original  books  after 
that  time,  which  were  not  seen  by  or  known  to 
the  other  partner,  are  not  admissible  in  evi- 
dence against,  or  binding  upon,  such  other  part- 
ner without  his  acknowledgment,  express  or  im- 
plied, or  some  further  and  satisfactory  proof  of 
their  correctness:  and  this  is  clearly  the  case 
where  the  partner  having  the  books  and  mak- 
ing the  entries  had  been  appointed  the  agent  or 
liquidating  partner,  and  the  other  members  of 
the  firm  were  engaged  in  other  occupations, 
and  had  nothing  to  do  with  the  transactions 
which  the  books  recorded.  Cameron  v.  Wat- 
son, 10  Rich.  Eq.  64;  Pratt  v.  McHatton,  11 
La.  Ann.  260. 

So,  in  an  action  to  dissolve  a  copartnership 
and  for  an  accounting,  ledger  entries  charging 
the  plaintiff  with  the  receipt  of  money,  made 
after  the  t^me  when  the  plaintiff,  who  had 
been  the  bookkeeper,  ceased  to  keep  the  books, 
are  inadmissible  for  the  defendants  without 
supporting  proof  by  the  latter  from  the  origi- 
nal entries,  unless  they  are  admitted  by  the 
plaintiff.  Durkheimer  v.  Heilner,  24  Or.  270, 
33  Pac.  401,  34  Pac.  475. 

But  where  the  retiring  partner  or  the  repre- 
sentative of  a  deceased  partner  has  had  every 
opportunity  to  inspect  the  books,  having  in 
fact  had  them  in  his  possession,  and  has  agreed 
to  refer  them  to  an  accountant  to  make  up  an 
account  therefrom,  to  be  made  the  basis  of  the 
report  of  the  master,  he  cannot  afterwards  ob- 
ject   to    their    use    as    evidence.     Cameron   ▼• 
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Jackson,  10  Ricb.  Eq.  64;  Taunton  Iron  Co.  ▼. 
Richmond,  8  Met.  434. 

And  a  cash  book  and  ledger  of  a  partnership, 
dissolTed  by  the  death  of  a  partner,  after  which 
a  new  partnership  was  organised  by  the  snr- 
T  Ivors,  may  be  used  In  stating  the  account  in 
an  action  for  an  accounting  between  the  mem- 
bers of  the  new  partnership,  where  the  old 
books  were  used  by  the  new  firm,  and  the  busi- 
ness of  the  old  firm  was  continued,  though  the 
old  books  relating  to  the  business  of  the  old 
firm  prior  to  the  death  of  the  deceased  partner, 
consisting  of  the  usual  books  of  an  extensive 
mercantile  house,  were,  after  having  been  pre- 
served for  a  long  time,  sold  as  waste  paper, 
there  being  nothing  to  indicate  that  they  were 
thus  disposed  of  for  the  fraudulent  purpose  of 
destroying  them  as  evidence.  Sangston  ▼. 
Hack,  52  Md.  173. 

So,  partnership  books  kept  by  a  regular  book- 
keeper, upon  Information  received  from  a  per- 
son employed  to  hire  hands,  receive  and  pay  out 
money  and  keep  accounts,  and  report  to  him, 
are  competent,  and  Uie  best,  evidence  the  na- 
ture of  the  case  affords,  in  an  action  for  an  ac- 
counting brought  by  the  administrator  of  a  de- 
ceased partner  against  the  administrator  of  a 
surviving  party,  not  only  as  to  copartnership 
transactions  during  the  life  of  the  partners, 
but  also  as  to  transactions  by  the  survivor,  who 
continued  the  business  after  the  death  of  his 
copartner,  using  the  Joint  property  of  the  con- 
cern.    May  son  y.  Beazley,  27  Miss.  106. 

And  In  an  action  by  surviving  partners 
against  the  administrator  of  a  deceased  part- 
ner for  a  partition  and  division  of  the  partner- 
ship property  and  for  the  allowance  of  salaries 
claimed  to  be  due  to  a  complainant  under  the 
copartnership  agreement,  the  allowance  of  the 
claim  for  salaries  from  the  beginning  of  the 
copartnership  up  to  the  death  of  the  defend- 
ant's intestate  is  proper,  where  the  books  and 
pay-rolls  of  the  firm  show  that  during  the  pe- 
riod in  question  the  salaries  claimed  were  ac- 
tually paid,  and  there  was  evidence  by  the 
bookkeeper  that  the  defendant's  Intestate  was 
about  the  office  i^nd  had  access  to  the  books 
and  pay-rolls  at  such  times  and  under  such 
circumstances  that  he  must  have  known  of  the 
payment  of  the  salaries.  Godfrey  v.  Temple- 
ton,  86  Tenn.  161,  6  S.  W.  47. 

e.  Admisaihility     of     atatementB     taken     from 
hooks. 

For  the  convenience  of  the  court  or  referee, 
and  for  the  purpose  of  saving  time  and  expense, 
the  parties  to  actions  for  a  partnership  account- 
ing are  frequently  permitted  or  required  to  pro- 
duce statements  or  summaries  from  their  books 
of  account  so  as  to  relieve  the  court  from  the 
labor  of  wading  through  the  books  themselves. 

Thus,  summary  statements  of  accounts  be- 
tween partners,  prepared  and  taken  from  the 
books  of  the  firm  by  a  person  acting  as  agent 
for  both  and  In  their  presence,  at  the  time  of 
the  dissolution  of  the  firm,  are  not  objection- 
able as  evidence  In  an  action  for  a  settlement 
of  the  partnership  affairs.  Turner  v.  Hughes, 
45  iS.  C.   (Busb.  Eq.)   116. 

And  a  schedule  prepared  by  an  expert  ac- 
countant from  the  cash  books  of  a  firm  Is  ad- 
missible on  a  partnership  accounting,  where 
the  books  from  which  It  was  made  up  are  in  evi- 
dence, and  It  was  verified  by  the  person  who 
made  it.  Van  Name  v.  Van  Name,  38  App. 
Div.  451.  50  N.  Y.  Supp.  659. 

Especially  where  the  partner  whose  duty  It 
is  to  keep  the  firm  books  had  neglected  for  a 
time  to  perform  that  duty.     Ibid. 

So,  where,  In  an  action  for  a  partnership  ac- 
counting, the  partnership  books  have  been  ac- 
cidentolly  destroyed  or  lost,  the  next  best  evl- 
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dence  is  proof  of  their  contents;  and  the  par- 
ties cannot  be  permitted  to  throw  the  books  en- 
tirely aside,  and  resort  to  other  testimony  to 
establish  the  accounts,  until  It  is  shown  by  evi- 
dence of  the  bookkeeper  and  of  such  other  per- 
sons as  may  have  seen  and  examined  the  books 
that  the  contents,  or  their  substance,  cannot 
be  supplied.  Hicks  ▼.  Chadwell,  1  Tenn.  Ch. 
251. 

And  an  account  purporting  to  be  a  copy  from 
the  books,  exhibited  with  the  answer  of  the 
executor  of  one  of  the  partners,  involving  the 
partnership  account  and  not  objected  t^,  will 
be  considered  as  evidence.  Kyle  v.  Kyle,  1 
Gratt.  526. 

And  a  memorandum  purporting  to  have  been 
drawn  from  the  books  of  a  partnership  Is  prop- 
erly admitted  In  evidence  in  an  action  based 
upon  an  alleged  settlement  of  partnership  ac- 
counts between  the  partners,  where  one  partner 
testified  that  they  made  the  settlement  from 
the  memorandum  which  was  drawn  from  the 
books,  instead  of  going  through  the  books  them- 
selves, though  this  was  denied  by  the  other 
partner,  as  in  such  case  the  fact  of  settlement 
from  the  memorandum  is  a  question  for  the 
Jury.  Miner  v.  Lorman,  66  Mich.  630,  33  N. 
W.  866. 

So,  a  balance  sheet  taken  by  the  bookkeeper 
of  the  firm  from  the  books  is  prima  facie  evi- 
dence of  the  settlement  of  the  partnership  ac- 
' counts,  and  will  be  held  to  be  prima  facie  evi- 
denc  of  the  adjustment  of  the  partnership  ac- 
counts, warranting  a  suit  at  law  by  one  part- 
ner against  the  other  for  the  amount  due  him. 
Goodin  v.  Armstrong,  19  Ohio,  44. 

And  a  set  of  books  made  up  by  an  expert,  re- 
ducing to  Intelligible  condition  the  books  of  ac- 
count of  a  copartnership  under  stipulation  of 
counsel  in  an  action  for  dissolution  of  the  co- 
partnership and  for  accounting  that  this  should 
be  done  In  view  of  the  impossibility  of  deter- 
mining the  condition  of  the  firm's  affairs,  be- 
cause of  the  negligent  and  carelessly  improper 
manner  in  which  the  books  had  been  kept  by 
the  defendant,  who  is  shown  to  have  had 
charge  of  them,  is  receivable  In  evidence,  in 
connection  with  the  report  of  the  referee  to 
whom  the  case  had  been  referred,  to  enable 
the  Judge  to  comprehend  the  state  of  accounts. 
Roberts  v.  Eldred,  73  Cal.  804,  15  Pac.  16. 

So,  where  a  survivi-ng  partner  continued  the 
business  of  the  firm  after  the  death  of  his  co- 
partner, and  in  an  action  by  the  administrators 
of  the  deceased  partner  the  solicitor  of  the  ad- 
ministrators made  a  complete  abstract  of  the 
contents  of  the  books  of  the  copartnership  to 
aid  him  in  the  management  of  the  cause,  and 
afterwards,  and  before  an  account  was  taken, 
the  books  were  lost  or  mislaid,  such  abstract  is 
properly  admitted  in  evidence  to  prove  the  con- 
tents of  the  books.  Mayson  v.  Beazley,  27 
Miss.  106. 

And  the  fact  that  several  of  the  most  import- 
ant account  books  of  a  partnership  had  been  ab- 
stracted from  the  oflftce  of  the  auditor,  to  whom 
an  action  for  an  accounting  had  been  referred 
before  he  made  his  report,  does  not  render  in- 
admissible in  evidence  abstracts  of  them,  made 
by  the  auditor  and  carefully  compared  with  the 
originals.  In  the  absence  of  proof  that  the  part- 
ner cliarged  with  the  balance  took  them.  Moon 
V.  Story,  8  Dana,  226. 

The  receipt  in  evidence  in  an  action  for  a 
partnership  accounting  of  an  ew  parte  state- 
ment of  account,  made  by  the  parties,  however, 
and  the  exclusion  of  the  books  of  the  partner- 
ship, which  had  been  kept  by  one  of  the  part- 
ners, is  error.     Job  v.  Heuer,  26  La.  Ann.  279. 

But  where  copartnership  articles  require  one 
of  the  partners  to  make  an  annual  statement 
of  the  copartnership  accounts  upon  the  books 
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of  the  flrm,  and  he  makes  such  statements  in 
accordance  with  the  provisions  of  the  articles, 
though  they  were  made  and  stated  ew  parte 
in  the  absence  of  the  other  partner,  it  Is  the 
duty  of  the  latter  to  look  into  them  within  a 
reasonable  time,  and  to  point  out  the  errors 
if  any  existed ;  and  in  case  of  his  failure  to  do 
so  he  will  be  deemed  to  have  acquiesced  in  the 
correctness  of  the  accounts  as  stated  on  the 
books.     Ueartt  ▼.  Coming,  8  Paige,  566. 

So,  an  expert  bookkeeper  employed  to  make 
a  statement  of  account  between  partners  in  an 
action  for  an  account  of  the  dealings  and  trans- 
actions of  a  dissolved  partnership  has  no  right 
to  alter  the  books  at  the  instance  of  one  of  the 
partners  after  the  dissolution,  and  books  thus 
altered  cannot  be  put  In  evidence  by  one  of  the 
partners  in  support  of  his  case.  Butler  v. 
Beech,  55  Cal.  28. 

But  a  statement  prepared  by  an  expert  book- 
keeper employed  to  state  the  account  between 
partners  In  an  action  after  dissolution  for  an 
account  of  the  dealings  and  transactions  of 
the  firm,  made  up  from  the  partnership  books 
after  they  had  been  changed  by  him  at  the  in- 
stance of  one  of  the  parties,  Is  admissible  in 
evidence  in  support  of  the  case  of  the  partner 
in  whose  favor  the  books  were  changed,  when 
taken  in  connection  with  evidence  of  the  expert 
that  he  obtained  the  Items  which  he  placed  in 
the  books  from  notes  and  papers  held  by  such 
psrtner,  and  the  papers  from  which  such  addi- 
tional entries  were  made  were  tendered  in  evi- 
dence, the  account  thus  corrected  being  verified 
by  the  partner  as  correct.     Ihid, 

So,  a  complete  statement  in  detail  of  part- 
nership transactions  by  a  commissioner  In  an 
action  for  an  'accounting  between  partners  to 
whom  the  case  was  referred,  which  Is  sustained 
by  the  chancellor,  will  be  sustained  by  the 
court  on  appeal  in  the  absence  of  the  books  of 
the  firm,  when  neither  the  settlement  nor  the 
proof  on  which  It  is  based  shows  any  error. 
Baunon  v.  Hawkins,  18  Ky.  L.  Rep.  160,  85  8. 
W.  636. 

But  a  witness  in  an  actio>n  by  members  of  a 
partnership  against  a  third  person  for  flour 
sold,  who  identified  a  memorandum  made  by 
him  as  managing  agent  of  a  partner,  of  the 
amount  of  g<K>ds  delivered,  and  who  testified 
to  his  recollection  that  goods  were  delivered  in- 
dependently of  the  memorandum,  but  not  as  to 
the  amount,  and  who  was  unable  after  refresh- 
ing his  memory  by  the  memorandum  to  recol- 
lect the  amount  independently  of  it,  cannot  tes- 
tify that  the  amount  was  that  stated  in  the 
memorandum.  Waite  v.  High,  06  Iowa,  742, 
65  N.  W.  397. 

So,  in  Smith  v.  Chandos,  2  Atk.  158.  It  was 
held  that  items  in  a  partnership  account  relat- 
ing to  the  particular  interest  of  the  officer  or 
bookkeeper,  deputed  by  the  partners  to  keep  the 
general  book  of  accounts  separate  from  the 
partnership  aflTalrs,  will  not  be  supported  by 
the  court. 

See  also  Brlcker  v.  Stone,  47  Mo.  App.  530. 

f.  Aoiions  between  partners  other  than  for  an 
accounting. 

The  same  principles  seem  to  apply  in  all  ac- 
tions between  partners  whether  they  are  for  "a 
partnership  accounting  or  for  some  other  cause 
with  refttrence  to  which  the  books  might  be 
relevant. 

Thus,  the  books  of  account  of  a  partnership 
are  admissible  In  evidence  in  an  action  between 
the  partners  for  the  recovery  of  money  loaned, 
defended  upon  the  ground  that  the  parties  had 
been  partners  and  that  the  money  for  which  the 
action  was  brought  belonged  to  the  partnership, 
and  that  the  plaintiff  bad  credit  therefor  on 
the  books  of  the  partnership,  where  he  knew 
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that  they  were  kept,  and  he  either  saw  them  or 
had  the  opportunity  of  doing  so.  Honter  ▼. 
Aldrlch,  52  Iowa,  442,  8  N.  W.  574. 

And  a  settlement  between  partners  of  the 
partnership  business,  whereby  a  balance  was 
ascertained,  from  the  partnership  books  of  ac- 
count, to  be  due  to  the  partner  furnishing  the 
means,  is  admissible  in  evidence  In  an  action 
by  such  partner  against  the  other,  who  was  the 
active  partner  conducting  and  managing  the 
business,  upon  a  bond  given  to  secure  tne  faith- 
ful accounting  by  the  latter  to  the  former  for 
the  money  used  in  the  copartnership  business, 
where  the  active  party  failed  to  keep  the  books 
of  account  of  the  busings  and  make  monthly 
reports  according  to  agreement,  as  the  act  of 
the  accountant  in  making  the  settlement  must 
be  regarded  as  the  performance  of  the  neglected 
duty  by  the  active  partner.  Brlcker  v.  Stone. 
47  Mo.  App.  530. 

So,  on  a  proceeding  by  plaintiff  as  surviving 
partner  to  compel  the  executrix  of  his  deceased 
partner  to  turn  over  to  him  partnership  prop- 
erty consisting  of  a  stock  of  goods,  which  he 
claims  he  had  placed  in  charge  of  his  partner 
giving  him  an  Interest  in  the  profits  in  return 
for  his  services,  but  which  the  defendant  claims 
plaintiff  had  sold  to  her  testator  and  herself, 
the  books  and  papers  used  in  the  business  are 
admissible  to  show  the  manner  In  which  the 
business  was  carried  on,  but  not  to  establish 
an  account  against  plaintiff.  Meyers  v.  Mey- 
ers, 111  Iowa.  584,  82  N.  W.  961. 

And  entries  in  partnership  books,  tending  to 
show  that  certain  immovable  property  pur- 
chased in  the  name  of  one  of  the  partners  was 
acquired  for  the  partnership,  are  admissible  in 
evidence  against  his  executors  and  heirs  assert- 
ing title  to  such  property,  notb withstanding  the 
provision  of  La.  Civ.  Code,  declaring  that  the 
authentic  act  conveying  title  makes  full  proof, 
and  prohibiting  parol  testimony  tending  to  con- 
tradict the  act  or  to  establish  or  affect  the  title 
to  immovable  property,  as  entries  In  partner- 
ship books  bind  the  parties.  Calder  v.  Their 
Creditors,  47  La.  Ann.  346,  16  So.  862. 

And  in  an  action  for  malicious  prosecution  by 
a  partner  against  his  copartner,  growing  out  of 
a  criminal  prosecution  of  the  plaintiff  by 
the  defendant  for  larceny  and  embezsle- 
ment  of  property  sold  by  plaintiff,  who 
claimed  that  at  the  time  of  the  sale  there  was 
money  due  him  on  the  partnership  account,  and 
that  the  property  sold  belonged  to  the  firm, 
the  partnership  books  kept  by  defendant,  con- 
taining the  partnership  account  which  plaintiff 
claims  defendant  had  so  erased  and  changed  as 
to  show  that  there  was  nothing  due  plaintiff, 
and  that  these  changes  and  erasures  appeared 
on  the  book,  may  be  received  in  evidence  and 
submitted  to  the  inspection  of  the  jury.  Peden 
V.  Mall,  118  Ind.  560,  20  N.  E.  446. 

VI.  Conclusion. 

The  mle  that  entries  in  books  of  account  are 
admissible  in  evidence  as  part  of  the  res  gest^, 
where  offered  by  or  In  favor  of  the  person  by 
or  for  whom  they  were  made,  and  as  admissions 
against  Interest  when  offered  against  such 
party,  applies  to  entries  in  partnership  books 
of  account,  as  well  when  such  entries  are  of- 
fered In  favor  of  the  partnership  or  of  a  part- 
ner as  when  offered  against  the  partnership  or 
a  partner.  As  between  the  partners,  entries 
in  the  partnership  books  of  account  are  admis- 
sible upon  the  theory  that  they  were  open  to 
the  Inspection  of  each,  and  that  by  failure  to 
object  they  have  acquiesced  in  them,  and  are 
estopped  to  deny  them.  This  applies  to  other 
actions  between  partners  in  which  the  books  of 
account  might  be  relevant,  as  well  as  to  ac- 
tions for  a  partnership  accounting;  and  It  ap- 
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plies  to  special  and  dormant  partners  as  well 
as  general  ones,  and  also  to  retiring  partners, 
and  representatiTes  of  deceased  partners  with 
reference  to  entries  made  after  dissolution  by 
the  liquidating  or  surviving  partner,  where  ac- 
cess was  had  by  such  special,  dormant  or  re- 
tiring partner,  or  by  such  representatives. 

But  no  partner,  whether  active  or  dormant, 
can  be  bound  by  entries  in  partnership  books 
of  account  either  in  actions  between  themselves 
or  with  others,  where  he  has  been  deprived  of 
access  to  them,  as  In  such  case  they  cannot 
be  deemed  his  acts  or  admissions. 

And     these     rules    apply    to     the    use     of 


partnership  books  of  account  as  evidence  to 
establish  the  subject-matter  of  the  action  or 
defense  as  distinguished  from  the  partnership, 
partnership.  Nor  can  they  be  used  for  the  pur- 
of  themselves  of  the  existence  of  the  partner- 
ship, as  against  a  person  other  than  the  one 
making  the  entries  in  question,  though  they 
may  be  used,  together  with  other  evidence  ali- 
unde, establishing  or  tending  to  establish  the 
|.artnership.  Nor  can  they  be  used  for  the  pur- 
pose of  establishing  the  nonexistence  of  a  part- 
nership as  to  a  particular  person  to  show  that 
his  name  was  not  included  in  the  account. 

F.  H.  B. 


MINNESOTA  SUPREME  CX)URT. 


M.  L.  MURPHY  et  al,  Appts,, 

V. 

Anna  Grant  BORDWELL,  Respt.,  et  al 
Emma  GRANT,  Claimant. 


(. 


.Minn.. 


.) 


•1.  A  vlft  Of  money  In  a  bank,  on  de- 
posit in  the  donor's  name,  may  be  legal- 
ly executed  by  the  person  making  such  gift, 
although  the  credit  of  the  deposit  is  not 
changed  on  the  books  of  the  bank,  but  con- 
tinues in  the  name  of  the  donor,  provided, 
in  the  absence  of  fraud,  there  Is  some  sub- 
stantial act  of  the  donor  giving  the  donee 
the  right  to  have  such  money  and  appro- 
priate it. 

S.  A  power  of  attorney  to  tbe  donee 
from  the  owner  of  sneh  deposit,  giv- 
ing a  right  to  draw  the  same  from  the  back 
in  the  name  of  the  donor,  but  with  a  purpose, 
not  expressed  in  the  instrument,  to  confer 
dominion  over  such  deposit  to  the  donee, 
may  effectuate  such  gift  and  consummate  the 
same,  under  the  facts  as  found  in  this  case. 

S.  Evidence  considered,  and  held  to  sup- 
port the  findings  of  the  trial  court,  and  that 
such  findings  support  the  conclusion  that 
there  was  an  executed  gift  from  defendant 
to  the  claimant. 

(April  26,  1901.) 

APPEAL  by  plaintiffs  from  an  order  of 
the  District  Court  for  Washington 
County  denying  a  motion  for  new  trial  after 
verdict  in  favor  of  claimant  in  a  proceeding 
to  reach  a  fund  alleged  to  belong  to  Anna 
Grant  Bordwell  which  was  in  possession  of 
the  Lumberman's  National  Bank.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F,  V,  Comfort,  for  appellants: 

An  intention  to  give  is  not  a  gift,  and  so 
long  as  the  gift  is  incomplete,  a  court  of 
equity  will  not  interfere  to  give  it  effect. 

Flanders  v.  Blandy,  45  Ohio  St.  108,  12 
N.  E.  321 ;  anov>den  v.  Reid,  67  Md.  130,  8 
Atl.  661,  10  Atl.  175;  Conrad  v.  Mawning, 
7  Det.  L.  N.  440,  83  N.  W.  1038. 

To   constitute   a  valid  gift  the  transfer 

*Headnote8  by  Lovely,  J. 


Note. — As  to  delivery  of  bank  book  to  sus- 
tain gift  of  money  in  bank,  see  Jones  v.  Weak- 
ley (Ala.)  19  L.  R.  A.  700,  and  note;  also.  In 
this  series.  Policy  v.  Ulcks  (Ohio)  41  L.  R.  A. 
858:  and  Whalen  v.  Milholland  (Hdj  44  L.  R. 
A.  208. 
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must  be  consummated  and  not  remain  incom- 
plete, or  rest  in  mere  intention;  and  this  is 
so  whether  the  gift  is  by  delivery  only,  or 
by  the  creation  of  a  trust  in  a  third  person 
or  in  the  donor,  enough  must  be  done  to  pass 
the  title. 

Gano  V.  Fisk,  43  Ohio  St.  462,  54  Am. 
Rep.  819,  3  N.  E.  532;  Robinson  v.  Ring.  72 
Me.  140,  39  Am.  Rep.  308;  Hayden  v.  Hay- 
deny  142  Mass.  448,  8  N.  E.  437 ;  Diokesohied 
v    Exchange  Bank,  28  W.  Va.  340. 

A  gift  of  a  chattel  to  take  effect  in  the 
future  is  without  consideration  and  not  en- 
forceable; delivery,  either  actual  or  con- 
structive, must  be  shown  to  establish  it. 

Vogel  v.  Gast,  20  Mo.  A  pp.  104;  Dioke- 
schied  v.  Exchange  Bank,  28  W.  Va.  341. 

The  gift  of  a  savings  bank  book  from  hus- 
band to  wife,  causa  mortis,  is  not  valid 
without  delivery,  although  the  book  is  al- 
ready in  her  possession,  and  his  saying  to 
her,  "You  may  have  it,"  or  "You  may  keep 
it;  it  is  yours," — ^is  not  suflScient  to  pass  the 
property. 

Drew  V.  Hagerty,  81  Me.  231,  3  L.  R.  A. 
230,  17  Atl.  63. 

When  there  are  circumstances  attending 
an  alleged  gift  which  reasonably  excite  sus- 
picion as  to  whether  there  was  a  gift  in  fact, 
the  proof  must  be  such  as  to  remove  suspi- 
cion. 

Jjeivis  V.  Merritt,  42  Hun,  161. 

Delivery  is  essential  to  a  gift,  and  whether 
it  be  inter  vivos  or  causa  mortis  there 
must  be  an  actual  handing  over,  with  in- 
tent to  transfer  the  right  of  property  and 
possession. 

Stokes  V.  Sprague,  110  Iowa,  89,  81  N.  W. 
196;  Johnson  v.  Stevens,  22  La.  Ann.  144; 
Casteel  v.  Flint  (Iowa)  83  N.  W.  796;  Han- 
son V.  Millett,  65  Me.  184 ;  Carleton  v.  Love- 
joy,  54  Me.  445;  Egerton  v.  Egerton,  17  N. 
J.  Eq.  419;  Dilts  v.  Stevenson,  17  N.  J.  Eq. 
407;  Buschian  v.  Hughart,  28  Ind.  449; 
Peeler  v.  (huilkey,  27  Tex.  355;  Curry  v. 
Curry,  30  Ga.  257 ;  Carswell  v.  Ware,  30  Ga. 
267;  Ward  v.  Turner,  1  White  &  T.  Lead. 
Cas.  in  Eq.  4th  Am.  ed.  1233 ;  Baket  v.  Has- 
sell,  107  U.  S.  602,  27  L.  ed.  500,  2  Sup.  Ct. 
Rep.  416. 

There  must  be  an  actual  delivery  or  some 
act  which  in  law  is  equivalent  thereto. 

Peters  v.  Fort  Madison  Constr.  Co.  72 
Iowa,  405,  34  N.  W.  190;  Snotcden  v.  RM, 
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67  Md.  130,  8  Atl.  661,  10  Atl.  175;  Daniel 
V.  Smith,  75  Cal.  548,  17  Pac.  683. 

There  must  be  a  purpose  to  give.  This 
purpose  must  be  expressed  in  words  or  signs, 
and  it  must  be  executed  by  the  actual  deliv- 
ery of  the  thing  given  to  the  donee  or  some- 
one for  his  use. 

Casteel  v.  Flint  (Iowa)  83  N.  W.  796; 
Stokes  v.  8prague,U0  Iowa,  89,  81  N.  W.  195. 

In  every  gift  a  present  title  must  exist  in 
the  donee,  irrevocable  in  ordinary  case  of  a 
gift  inter  vivos;  revocable  only  upon  the  re- 
covery of  the  donor  on  gifts  causa  mortis. 

Walsh's  Appeal,  122  Pa.  177,  1  L.  R.  A. 
535,  15  Atl.  470;  Wells  v.  Tucker,  3  B'lim. 
366;  Nicholas  v.  Adams,  2  Whart.  17. 

The  intention  to  devest  one's  right  to  the 
thing  given  must  appear. 

McNally  v.  Weld,  30  Alinn.  209,  14  N.  W. 
895. 

Mr.  H.  H.  Gillen,  for  respondent: 

Ordinary  gifts  of  personal  property  are 
incomplete  and  ineffectual  so  long  as  they 
rest  on  the  unfulfilled  intention,  or  mere 
promise,  to  give  in  the  future;  and  promises 
of  this  kind  are  usually,  though  not  invari- 
ably, without  legal  consideration;  in  which 
case  they  cannot  be  enforced  in  law  or  equi- 
ty. But  when  the  present  intention  to  give 
has  once  manifested  itself  in  acts,  words,  or 
conduct  amounting,  on  the  donor's  part,  to 
delivery  or  permission  to  assume  dominion, 
as  the  case  may  be,  and  on  the  part  of  the 
donee  to  acceptance,  or  some  other  corres- 
ponding assumption  of  dominion,  the  gift 
becomes  complete  and  fully  executed. 

2  Sobouler,  Pers.  Prop.  p.  92. 

A  clear  intention  on  the  part  of  the  donor 
to  give,  acted  upon  by  the  donee,  constitutes 
a  valid  gift. 

8  Am.  &  Eng.  Enc.  Law,  p.  1317,  note; 
Danhy  v.  Tucker,  31  Week.  Rep.  578;  Whit- 
ford  V.  Horn,  18  Kan.  455;  Ector  v.  Welsh, 
29  Ga.  443;  Ivcy  v.  Ouens,  28  Ala.  641 ;  Dan- 
ley  V.  Rector,  10  Ark.  211,  50  Am.  Dec.  242; 
Jiauxet  V.  Rauxet,  38  La.  Ann.  669. 

Any  act  on  the  part  of  the  owner  of  a 
chose  in  action,  showing,  not  only  a  pres- 
ent intention  to  transfer,  but  that  he  re- 
gards himself  as  having  carried  his  inten- 
tion into  effect,  is  sufficient  without  written 
evidence  of  the  transaction. 

Malone's  Estate,  13  Phila.  313;  8  Am.  & 
Eng.  Enc.  Law,  p.  1322. 

The  facts  in  the  case  at  bar  bring  the  de- 
fendant and  claimant  squarely  within  the 
rule,  and  the  transaction  as  between  them 
must  be  treated  as  a  fully  executed  gift. 

Tullis  V.  Fridlcy,  9  Minn.  79;  Cassidy  v. 
First  Sat.  Bank,  30  Minn.  86,  14  N.  VV.  363; 
i^chmifirs  Estate,  56  Minn.  256,  57  N.  W. 
4.53;  Xolen  v.  Harden,  43  Ark.  307,  51  Am. 
Kep.  5G3;  Carpenter  v.  Soule,  88  N.  Y.  251, 
42  Am.  Rep.  248 ;  Ross  v.  Draper,  55  Vt.  404, 
45  Am.  Rep.  G24;  Fletcher  v.  Fletcher,  55 
Vt.  325;  Steicart  v.  Hidden,  13  Minn.  43, 
Gil.  29 ;  Camp's  Appeal,  36  Conn.  88,  4  Am. 
Ren.  39;  Kellogg  v.  Adams,  51  Wis.  138,  37 
Am.  Rep.  815,  8  N.  W.  115;  Hanis  v.  Hop- 
kins, 43  Mich.  272,  38  Am.  Rep.  180,  5  N. 
W.  318;  Ingersoll  v.  First  Nat.  Bank,  10 
Minn.  396,  Gil.  315. 
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The  delivery  by  the  donor  to  the  donee  of 
a  savings  bank  pass  book  with  the  intention, 
expressed  or  implied,  that  the  sum  of  money 
therein  specified  shall  become  the  property 
of  the  donee,  is  a  valid  executed  gift. 

Gardner  v.  Merritt,  32  Md.  78,  3  Am.  Rep. 
115. 

Minor  v.  Rogers,  40  Conn.  512,  16  Am. 
Rep.  69;  Orangiac  v.  Arden,  10  Johns.  293; 
Orover  v.  Grover,  24  Pick.  261,  35  Am.  Dec. 
319;  Howard  v.  Windh<im  County  Sav. 
Bank,  40  Vt.  597;  Champney  v.  Blanchard,, 
39  N.  Y.  Ill;  14  Am.  &  Eng.  Enc.  Law,  2d 
ed.  1021. 

Revocation  of  the  power  of  attorney  would 
not  revoke  the  gift  as  between  the  mother  and 
daughter  the  giift  was  executed  and  perfected. 

Schmidt's  Estate,  56  Minn.  257,  57  N.  W. 
453;  Williamson  v.  Yagei',  91  Kv.  282,  15  S. 
W.  781,34  Am.  St.  Rep.  184,  see  note  219-224. 

Lovely,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiffs  recovered  judgment  against  the 
defendant  Anna  Bordwell,  Upon  proceedings 
for  garnishment  in  the  district  court  for 
Washington  county,  a  summons  was  served 
on  the  Lumberman's  National  Bank  of  Still- 
water as  garnishee,  and  made  returnable  be- 
fore the  clerk  of  such  court  to  secure  for  the 
plaintiffs  the  benefit  of  property  belonging 
to  the  defendant  in  the  possession  of  the 
bank.  At  the  time  designated,  plaintiffs  ap- 
peared before  the  clerk  of  the  district  courts 
also  the  garnishee,  by  its  cashier,  who  was 
sworn  for  the  bank,  and  disclosed  that  there 
was  in  its  possession,  at  the  time  of  the  gar- 
nishment, $335.75,  deposited  in  the  name  of 
the  defendant.  At  the  same  time  Emma 
Grant,  the  claimant,  also  appeared,  asserted 
a  claim  to  this  deposit,  asked  leave  to  file 
her  complaint  in  intervention,  and  be  al- 
lowed to  make  good  the  same  to  the  fund  in 
the  hands  of  the  garnishee.  No  further  ac- 
tiop  was  taken  upon  this  request  before  the 
district  clerk.  Afterwards,  in  proceedings^ 
before  the  district  court,  plaintiffs  moved 
for  judgment.  The  claimant  also  moved  for 
leave  to  file  complaint  in  intervention.  The 
court  denied  the  motion  for  judgment,  and 
made  its  order  allowing  the  claimant  to  in- 
tervene, which  she  did,  alleging  that  at  the 
time  of  the  service  of  the  garnisliee  sum- 
mons she  was  the  actual  owner  of  such  de- 
posit. Plaintiffs  answered,  alleging  that  de- 
fendant was  the  owner  of  the  same.  Upon 
the  issue  thus  made  up  a  trial  was  had. 
Findings  of  fact  and  law  in  favor  of  the 
claimant  were  made  by  the  trial  court,  in 
which  it  was  found,  in  brief,  that  the  funds 
in  the  bank  had  been  deposited  in  the  name 
of  the  defendant,  and  before  the  judgment 
had  been  rendered  such  funds  had  been  do- 
nated by  the  defendant  as  a  gift  to  the  claim- 
ant, Emma  Grant,  who  accepted  the  same, 
and  was  at  the  time  of  the  garnishment  the 
owner  thereof.  A  motion  for  a  new  trial  by 
plaintiffs  was  overruled,  from  which  order 
plaintiffs  appealed  to  this  court. 

The  only  question  discussed  under  the  as- 
signments of  error  is  the  suflUciency  of  the 
evidence  to  sustain  the  finding  of  fact  to  the 
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effect  that  the  money  standing  ae  a  deposit 
in  the  name  of  defendant,  Anna  Bordwell, 
was  in  reality  the  property  of  the  interven- 
ing claimant,  and,  if  the  evidence  supports 
this  finding,  the  order  of  the  trial  court 
shoulrt  be  sustained.  The  evidence  reason- 
ably tends  to  show  that  defendant,  who  was 
the  mother  of  claimant  and  another  daugh- 
ter, had  received  by  will  from  a  deceased 
husband,  the  father  of  these  same  daughters, 
the  sum  of  $900;  that  defendant  deposited 
the  same  in  her  own  name  in  the  Lumber- 
man's National  Bank,  intending  to  donate 
the  same  to  her  daughters,  upon  the  equi- 
table consideration  that  it  should  be  justly 
distributed  between  them  on  account  of 
their  relationship  to  their  deceased  father. 
One  of  the  daughters  was  an  invalid,  and 
defendant  drew  $500  of  the  deposit  from  the 
bank  to  use  in  taking  her  to  a  health  resort 
for  her  benefit.  At  that  time  the  mother 
was  in  the  bank  with  claimant,  and  ex- 
pressed a  present  purpose  to  give  to  the 
claimant  the  remaining  $400,  and,  to  carry 
out  that  intent,  directed  the  cashier  of  the 
bank  to  make  out  the  necessary  writings  to 
enable  her  to  do  so.  The  conversation  that 
occurred  at  this  time  between  defendant  and 
claimant,  as  dej^iled  by  both,  is  to  the  ef- 
fect that  there  was  an  intention  to  make 
a  gift  of  this  $400  to  the  claimant,  and  that 
the  effective  method  by  which  the  same  was 
to  be  transferred  was  left  to  the  cashier. 
The  cashier  wrote  out  a  power  of  attorney 
from  the  defendant  to  the  claimant,  author- 
izing the  latter,  in  the  mother's  name,  to 
draw  this  money  from  the  bank,  without 
restriction  as  to  amount  or  time.  The 
mother,  on  her  disclosure  before  the  court, 
insisted  that  she  knew  nothing  of  the  effect 
of  this  instrument,  but  executed  it  suppos- 
ing that  her  intent  to  give  the  money  de- 
posited to  her  daughter  had  been  effected  by 
that  act.  The  cashier  knew  nothing  of  the 
gift,  and  supposed  that  the  money  on  de- 
posit in  the  name  of  the  defendant  was  her 
property,  and  continued  the  same  to  the 
mother's  credit  on  the  books  of  the  bank, 
but  gave  to  the  claimant  a  check  book.  The 
mother  left  the  city  immediately  thereafter. 
From  time  to  time  the  claimant  drew  sums 
from  the  bank  on  the  checks,  which  were 
each  time,  as  the  same  were  used,  filled  out 
by  the  cashier,  claimant  signing  her 
mother's  name,  by  herself  as  agent,  but  she 
appropriated  such  sums,  with  no  objection 
from  her  mother,  to  her  own  use,  and  it  ap- 
pears that  the  defendant  never  received  nor 
made  any  claim  thereafter  to  any  portion 
of  this  deposit.  Tlie  checks  signed  by  the 
daughter,  as  above  indicated,  were  all 
written  by  the  cashier  at  her  request,  and 
it  appears  from  the  statements  of  the  de- 
fendant, as  well  as  the  claimant,  that  they 
were  ignorant  of  the  legal  effect  of  the 
power  of  attorney  or  of  the  check  book,  but 
supposed  that  the  gift  had  been  completed, 
and  that  the  deposit  was  the  property  of  the 
claimant.  There  is  no  e\'idence  to  show  a 
purpose  on  the  part  of  the  defendant  to  de- 
fraud the  owner  of  the  judgment  or  other 
creditors. 
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The  above  is  a  fair  statement  of  the  re- 
sult of  the  evidence  most  favorable  to  the 
facts  found  by  the  court,  in  which  light 
we  must  regard  the  same,  and  the  only 
question  we  can  consider  upon  this  appeal 
is  whether  the  finding  of  the  trial  court 
that  there  was  a  valid  gift  from  the  de- 
fendant to  the  claimant  of  the  deposit  is 
supported  by  evidence.  It  is  insisted  for  the 
plaintiffs  that  there  was  no  delivery  of  the 
$400  to  the  claimant,  or  acceptance  of  the 
same  by  her,  and  that  the  intention  to  make 
a  gift  had  not  been  consummated.  Since 
there  is  no  proof  of  a  fraudulent  intent  on 
the  part  of  the  defendant  to  dispose  of  the 
$400  by  gift  to  her  daughter,  which,  under 
the  circumstances,  was  a  natural  and  hu- 
mane intention,  in  view  of  the  fact  that  it 
was  a  part  of  the  estate  of  the  claimant's 
father,  and  might  well  be  dictated  by  a 
natural  sentiment  of  justice  and  affection 
by  the  mother,  the  simple  question  arises 
whether  enough  was  done  by  the  mother  to 
constitute  a  delivery  of  the  gift  and  accept- 
ance by  the  daughter,  and  this,  as  between 
the  mother  and  daughter,  cannot  be  affected 
in  this  case  by  any  interest  of  third  parties 
seeking  to  collect  a  claim  against  the  mother. 
While  it  is  true  that  a  promise  or  inten- 
tion to  make  a  gift  in  the  future,  without 
any  act  to  effectuate  the  same,  will  not 
constitute  a  donation,  yet  any  substantial 
act  on  the  part  of  the  owner  of  property, 
tending  to  carry  the  gift  into  effect,  and  give 
the  donee  dominion  over  the  property  so  that 
she  can  appropriate  it  to  her  use,  will,  in 
the  absence  of  fraud,  support  such  gift.  2 
Schouler,  Pers.  Prop.  p.  92;  Fletcher  v. 
Fletcher,  55  Vt.  326 ;  Ross  v.  Draper,  65  Vt. 
404.  46  Am.  Rep.  624;  Malone'8  Estate,  13: 
Phila.  313;  Schmidt's  Estate,  56  Minn.  256,. 
57  N.  W.  453. 

While  the  credit  to  the  mother  was  not 
changed  on  the  books  of  the  bank,  yet  the 
power  of  attorney,  and  the  delivery  of  the 
check  book  to  the  daughter,  and  her  use  and 
appropriation  of  a  part  of  the  money  so 
drawn  from  the  bank  to  her  own  use,  ac- 
cording to  the  intention  of  the  mother, 
were  acts  done  by  wb-'ch  her  authority  to 
draw  the  whole  sum,  either  then  or  there- 
after, from  the  bank,  completed  the  gift. 
The  retention  by  the  bank  of  the  deposit  in 
the  mother's  name  is  not  conclusive  as  to 
the  ownership  of  the  property.  Tngersoll  v. 
First  Nat.  Bank,  10  Minn.  396,  Gil.  315. 
Whether  it  was  a  fact,  as  between  mother 
and  daughter,  that  the  credit  in  the  moth- 
er's name  was  continued  from  a  misunder- 
standing by  the  cashier  in  drawing  the 
power  of  attorney,  or  the  apparent  agency 
of  the  daughter  in  drawing  the  money  there- 
on, as  opposed  to  an  executed  intention  by 
the  mother  to  give  the  same  to  her  daugh- 
ter, we  must  hold  that  there  might  have 
been  sufficient  investiture  of  the  dominion 
of  the  property  in  the  daughter  by  these 
acts  to  execute  the  gift.  That  there  was 
such  a  purpose  and  intent  has  been  found 
by  the  trial  court  upon  suflUcient  evidence, 
and  the  gift  must  be  sustained. 

The  order  of  the  Trial  Court  As  affirmed^ 
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MISSOURI    SUPREME   COURT  (Division  2). 


Lou  C.  FINLEY,  Appt., 

V. 

E.  T.  STEELE  et  aJ.,  Respta. 

(150  Mo.  290.) 

Membem  of  a  ackool  board  will  not,  In 
tbe  absence  of  anytblnff  to  abow  act- 
ual malice,  be  vniltjr  of  libel  In  send- 
ing a  request  for  a  revocation  of  the  teacher's 
license  to  the  school  commissioner,  who  has 
statutory  authority  to  revolie  the  license  up- 
on certain  specifled  grounds,  although  they 
do  not.  In  preferring  the  charges,  follow  the 
exact  words  of  the  statute,  some  words  be- 
ing used  not  embraced  therein,  where  the 
charges  were  made  in  the  discharge  of  their 
duty  after  complaint  by  parents,  and  In  re- 
sponse to  a  communication  from  the  com- 
missioner. 

(December  18,  1000.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  OiTCuit  Court  for  Vermont  CJounty  m 
favor  of  defendants  in  an  action  to  recover 
damages  for  the  alleged  publication  of  a  li- 
bel.   Afflrmed. 

Stetement  by  BTi»Ke«»,  J.:  ,  .  ^.« 

This  action  is  prosecuted  by  plaintiff 
against  defendants  for  $10,000  damages 
claimed  to  have  been  susteined  by  her  by 
reason  of  an  alleged  libelous  communication 
written  by  defendants  to  one  R.  L.  Walker. 
At  the  time  of  the  publication  of  the  com- 
munication plaintiff  was  engaged  in  teaching 
school  at  district  No.  131,  in  Vernon  county, 
defendants  were  members  of  the  school  board 
of  the  district,  and  Walker  was  the  county 
school  commissioner  of  the  county.  The 
communication  which  forms  the  basis  of  the 
action  is  as  follows : 


Richards,  Mo.,  FeVy  27,  '07. 
Mr.  Robert  T.  Walker,  Com.— 

Dear  Sir:  We,  the  undersigned  direct- 
ors of  school  district  No.  131,  would  most 
respectfully  ask  you  to  revoke  the  certifi<»te 
to  Mrs.  Lou  Finley,  who  at  present  has 
charge  of  our  school.  From  the  most  relia- 
ble and  conclusive  evidence  in  our  posses- 
sion, we  must  say  that  she  is  totally  unfit  to 
teach  our  school.  She  is  very  tyrannical  and 
abusive  and  indecent,  and  our  school  is  doing 
no  good.  We  have  trouble,  more  or  less,  all 
the  time,  and  have  hoped,  after  having  called 
her  in  and  talked  over  the  matter  with  her, 
that  she  would  get  along  better,  but  things 
are  getting  worse.  We  could  not  enumerate 
all  the  charges  that  have  been  preferred,  but 
she  has  kept  some  of  the  small  boys  in  until 
one  had  to  respond  to  nature  in  his  pants, 
and  another  had  to  make  a  run  for  it,  and 


afterwards  to  punishment  for  it.  She  has 
whipped  unmercifully,  pulled  their  ears,  and 
otherwise  mistreated  them,  until  they  do  not 
respect  her.  She  has  called  the  children 
liars.  And,  hoping  you  will  take  immediate 
action,  we  are,  yours, 

E.  T.  Steele, 

J.  D.  Todd, 

J.  H.  Fonts, 

Members  of  Board. 

Defendants,  by  answer,  admit  writing  and 
sending  to  Walker,  the  school  commissioner, 
the  communication  in  question,  and  then  al- 
lege that  it  was  written  in  the  discharge  of 
their  duties  as  members  of  the  school  board 
of  said  school  district,  and  without  malice, 
under  substantially  the  following  state  of 
facts :     The  schoorterm  began  in  September, 
1806.   Shortly  thereafter  plaintiff  had  trouble 
with  several  of  her  pupils.    During  the  fall, 
complaints  against  plaintiff  as  teacher  were 
made  to  the  board  of  directors.    In  Decem- 
ber a  petition  signed  by  twelve  patrons  of 
the  school,  complaining  of  appellant,  and  re- 
questing the  board  to  ask  her  to  resign,  was 
presented  to  the  board.     Letters  and  infor- 
mal complaints  were  sent  by  the  patrons  of 
the  school  to  County  Superintendent  Walker, 
who,  in  response  to  the  complaints  made  in 
December,  wrote  to  the  board,  asking  about 
the  trouble  between  appellant  and  her  pupils. 
On  account  of  the  complaints  the  board  called 
appellant  before  it  and  requested  her  to  re- 
sign.    She  refused.     It  then  passed  reeolu- 
tions  requesting  her  to  resign.    She  still  de- 
clined.    Defendants  then   filed  the  charges 
complained  of  with  County  Superintendent 
Walker.    Upon  receipt  of  the  charges  the 
school    commissioner  notified  the    plaintiff 
that  charges  had  been  preferred  against  her, 
and  set  a  day  for  the  investigation  of  them, 
but  the  charges  were  withdrawn  before  the 
investigation  was  had.     At  the  conclusion  of 
plaintiff's  evidence  the  court  instructed  the 
jury  to  find  for  defendants.     Plaintiff  ap- 
peals. 

Messrs.  Soott  ft  Bowker  and  J.  JL 
Jolii&son  for  appellant. 

Messrs,  Brown,  Harding,  ft  Brown, 
Wlfflit  ft  Wifflit,  and  W.  O.  Todd  for  re- 
spondents. 


— Note.— As  to  liability  for  defamatory  words 
used  In  course  of  duty,  see,  in  this  series,  the 
other  cases  of  Hemmens  v.  Nelson  (N.  Y.)  20 
L  R.  A.  440 ;  Caldwell  v.  Story  (Ky.)  45  L. 
R.  A.  735;  and  Redgate  v.  Roush  (Erin.)  48 
T..'  R.  A.  236. 
S2  L.  R.  A. 


Bnrsess,  J.,  delivered  the  opinion  of  the 
court: 

The  publication  in  question  was  with  re- 
spect to  plaintiff  as  school  teacher,  and  is, 
upon  its  face,  clearly  defamatory,  and,  if 
false,  actionable  per  se,  unless  absolutely  or 
qualifiedly  privileged.  Absolutely  privileged 
publications  are  legislative  and  judicial  pro- 
ceedings and  naval  and  military  affairs, 
while  a  qualified  privil^e  "extends  to  all 
communications  made  bona  fide  upon  any 
subject-matter  in  which  the  party  communi- 
cating has  an  interest,  or  m  reference  to 
which  he  has  a  duty  to  a  person  having  a  cor- 
responding interest  or  duty,  and  to  cases 
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where  the  duty  is  not  ft  legal  one,  but  where 
it  is  of  a  moral  or  social  character  of  imper- 
fect obligation."  13  Am.  &  Eng.  Enc.  Law, 
p.  411.  In  case  of  absolute  priyileged  com- 
munications the  law,  out  of  its  r^^rd  for  the 
public  welfare,  considers  that  all  persons 
shall  be  permitted  to  express  their  senti- 
ments, regardless  of  their  truth,  and  affords 
them  absolute  immunity  from  any  prosecu- 
tion therefor,  either  civil  or  criminal,  al- 
though the  publication  may  be  knowingly 
and  wilfully  false,  and  with  express  malice. 
Newell,  Defamation,  2d  ed.  p.  418.  There 
are  certain  restrictions,  however,  as  to  this 
class  of  publications,  as  to  when  published, 
in  order  that  they  may  bo  privileged.  In 
case  the  publication  is  only  a  qualified  privi- 
lege, the  "party  defamed  may  recover  dama- 
ges notwithstanding  the  privilege,  if  he  can 
prove  that  the  words  were  not  used  in  good 
faith,  but  that  the  party  availed  himself  of 
the  occasion  wilfully  and  knowingly  for  the 
purpose  of  defaming  the  plaintiff."  Id.  476. 
But,  from  our  standpoint,  we  think  it  un- 
necessary to  decide  whether  the  facts  dis- 
closed by  the  record  bring  the  publication,  be- 
cause of  its  quasi  judicial  character,  within 
that  class  called  "privileged,"  provided  the 
communication  was  a  qualified  privilege.  In 
Btjam  V.  Collins,  111  N.  Y.  143,  2  L.  R.  A. 
129,  19  N.  E.  75,  it  is  said:  A  libelous  com- 
munication is  regarded  as  privileged,  if  made 
bona  fide  upon  any  subject-matter  in  which 
the  party  communicating  has  an  interest,  or 
in  reference  to  which  he  has  a  duty,  if  made 
to  a  person  having  a  corresponding  interest 
or  duty,  although  it  contains  criminating 
matter  which  without  this  privilege  would 
be  slanderous  and  actionable;  and  this 
though  the  duty  be  not  a  legal  one,  but  only 
a  moral  or  social  duty  of  imperfect  obliga- 
tion. In  speaking  of  the  proper  meaning  of 
privileged  communications  in  Klinck  v.  Col- 
by, 46  N.  Y.  427,  7  Am.  Rep.  360,  it  is  said: 
"The  proper  meaning  of  a  privileged  com- 
munication is  said  to  be  this :  that  the  occa- 
sion on  which  it  was  made  rebuts  the  infer- 
ence arising  prima  facie  from  a  statement 
prejudicial  to  the  character  of  the  plaintiff, 
and  puts  it  upon  him  to  prove  that  there  was 
malice  in  fact,  and  that  the  defendant  was 
actuated  by  motives  of  personal  spite  or  ill 
will,  independent  of  the  circumstances  in 
which  the  communication  wae  made.  .  .  . 
But  when  the  paper  published  is  a  privi- 
leged communication  an  additional  burden 
of  proof  is  put  upon  the  plaintiff,  and  he 
must  show  the  existence  of  express  malice.'' 
It  is  announced  in  Marks  v.  Baker,  28  Minn, 
162,  9  N.  W.  678,  that  "the  rule  is  that  a 
communication  made  in  good  faith  upon  any 
subject-matter  in  which  the  party  communi- 
cating has  an  interest,  or  in  reference  to 
which  he  has  a  duty,  public  or  private,  either 
legal,  moral,  or  social,  if  made  to  a  person 
having  a  corresponding  interest  or  duty,  is 
privileged ;  that  in  such  case  the  inference  of 
malice  ...  is  cast  upon  the  person 
claiming  to  have  been  defamed."  "Malice  in 
such  case  is  not  shown  by  the  mere  fact  of 
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the  falsity  of  the  publications."  Henry  v. 
Moherly,  G  Ind.  App.  490,  33  N.  E.  981; 
Btewart  v.  Ball,  83  Ky.  375.  In  Briggs  v. 
Garrett,  111  Pa.  404,  56  Am.  Rep.  274,  2  Atl. 
513,  it  was  held  that  a  communication,  to  be 
privileged,  must  be  made  on  a  proper  occa- 
sion, from  a  proper  motive,  and  must  be 
based  upon  reasonable  or  probable  cause. 
When  so  made  in  good  faith,  the  law  does  not 
imply  malice  from  the  communication  itself, 
as  in  the  ordinary  case  of  libel.  Actual  mal- 
ice must  be  proved  before  there  can  be  a  re- 
covery, and  in  the  absence  of  such  proof  a 
nonsuit  should  be  granted.  Rev.  Stat.  1889, 
S  8030,  confers  upon  the  school  commissioner 
of  each  county  the  power,  and  imposes  the 
duty,  to  examine  all  persons  presenting 
themselves  for  teachers  in  the  county  of 
which  he  is  commissioner,  and,  if  found  qual- 
ified, to  grant  them  certificates  as  teachers  of 
public  schools  within  the  county.  It  also 
provides  that  such  certificate  "may  be  re- 
voked for  incompetency,  cruelty,  immorality, 
drunkenness,  or  neglect  of  duty,  when  satis- 
factory proof  thereof  is  furnished  the  com- 
missioner,— all  charges  to  be  preferred  in 
writing  and  signed  by  the  party  or  parties 
filing  the  accusation."  At  the  time  of  the 
publication  of  the  alleged  libel,  defendants 
composed  the  school  board  of  the  school  dis- 
trict in  which  plaintiff  was  teaching.  They 
knew  that  she  had  had  trouble  with  her  pu- 
pils, and  a  petition  signed  by  twelve  patrons 
of  the  school,  complaining  of  her,  had  been 
presented  to  them,  as  a  board,  requesting 
them  to  ask  her  to  resign.  CJomplaints  had 
also  been  made  to  the  school  superintendent, 
who  in  consequence  thereof  wrote  to  the 
board,  asking  about  the  trouble  between 
plaintiff  and  her  pupils.  On  account  of 
these  facts  the  board  called  plaintiff  before 
it  and  asked  her  to  resign,  but  she  declined 
to  do  so;  and  as  a  last  resort  they  prepared, 
in  substantially  the  words  of  the  statute,  the 
charges  against  her  which  form  the  basis  of 
this  litigation,  and  sent  them  to  the  commis- 
sioner. They  not  only  had  an  interest  in  re- 
gard to  the  way  in  which  the  school  was  be- 
ing conducted,  but,  in  preferring  the  charges 
against  the  plaintiff,  were  simply  discharging 
their  duty  as  members  of  the  school  bo^rd; 
and  it  makes  no  difference  that  the  exact 
words  of  the  statute  were  not  used,  or  that 
some  word  not  embraced  therein  was  used. 
The  purpose  and  intent  was  the  same.  There 
was  no  actual  malice  proved,  and  the  use  of 
such  word  or  words  did  not  take  away  the 
privileged  character  of  the  communication. 
Intent  makes  the  libel  in  such  ojrcumstan- 
ces.  The  communication  was  made  on  a 
proper  occasion,  from  a  proper  motive,  and 
was  based  upon  a  reasonable  cause.  It  was 
made  in  apparent  good  faith,  and  under 
these  circumstances  the  law  does  not  imply 
malice,  and  as  there  was  no  proof  of  express 
malice  the  plaintiff  was  not  entitled  to  recov- 
er. 

The  judgment  ia  affirmed. 

Oantty  P.  J.,  and  Blierwood,  J.,  concur. 
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Missouri  Supuemb  Coubt. 


Dec, 


B.  F.  PADGITT,  Jr.,  by  Next  Friend,  Appt,, 

V. 

Adolph  MOLL,  et  al,,  Respts, 

159  Mu.  143.) 

!•  A  nevraboy  Jnuipinv  on  and  off 
moving  Mtreet  cura  to  sell  papers,  with- 
out requesting  the  car  to  stop  to  receive  or 
discharge  him,  and  without  receiving  per- 
mission or  asking  for  leave  or  license.  Is  in 
no  sense  a  pastsenger,  and  the  carrier  is  un- 
der no  obligation  to  him  to  exercise  a  high 
degree  of  care,  but  discharges  its  duty  by 
exercising  ordinary  care. 

S.  An  adnilaiilon  of  the  trath  of  an 
affidavit  of  an  absent  witness  to  procure 
an  Immediate  trial  as  required  by  statute 
will  not  authorize  the  reading  of  the  affidavit 
after  postponement  of  the  trial  by  the  court 
of  its  own  motion  for  over  a  month,  where 
the  witness  resides  in  the  city  where  the 
trial  is  to  be  held,  and  there  is  nothing  to 
show  thut  his  evidence  is  not  attainable. 

S.  It  la  error  to  require  tbe  atenovra- 
pher'a  notea  of  the  evidence  to  be 
read  to  the  Jury  against  the  objection  of 
counsel,  where  his  duties  are  merely  to  take 
the  evidence,  objections,  and  exceptions,  and 
to  preserve  them  for  future  use. 

(December  18,  11)00.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  CJourt  for  St.  Louis  in  favor 
of  defendants  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendants'  negligence. 
Affirmed, 

The  facts  are  stated  in  the  opinion  of  Divi- 
sion 1,  written  by  Valllant,  J.,  which  was 
as  follows: 

''Action  for  damages  for  personal  injuries. 
Briefly  stated,  the  petition  is  that  plaintiff, 
a  boy  ten  years  old,  engaged  in  selling  news- 
papers, was  received  on  one  of  the  street 
cars  of  defendant  corporation  by  its  servants 
in  charge  thereof,  who  permitted  him  to  ride 
on  the  car  for  the  purpose  of  selling  news- 
papers, as  was  their  custom  to  do;  that  on 
this  occasion  plaintiff  waa  on  the  running- 
board  of  the  grip  car,  and  the  defendant's 
servants  in  charge  caused  or  suffered  plain- 
tiff's body  to  be  struck  by  the  tongue  of  a 
wagon,  with  mules  attached,  belonging  to  de- 
fendant Moll,  whereby  plaintiff  was  thrown 
off  and  run  over  by  the  trailer  car,  and  his 
leg  so  injured  as  to  render  it  necessary  to  be 
amputated,  whioh  was  done;  that  the  serv- 
ants of  the  corporation  defendant  were  neg- 
ligent in  so  causing  or  suffering  the  plaintiff 
to  be  struck  by  the  wagon,  and  that  negli- 
gence directly  contributed  to  his  injuries; 
that  defendant  Moll  was  negligent  in  per- 
mitting the  wagon  with  the  mules  attached 
to  stand  on  the  street  in  such  close  proximi- 
ty to  the  railway  track,  unfastened  and  un- 
guarded, as  to  imperil  one  riding  on  the 
street  car  as  plaintiff  was,  which  negligence 


NoTi. — As  to  negligence  In  getting  on  and 
off  moving  street  car,  see,  in  this  series,   the 
case  of  Jagger  v.  I'eople's  Street  E.  Co.  (Pa.) 
88  L.  R.  A.  780,  and  note. 
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combined  with  that  of  the  servants  in  charge 
of  the  car,  as  above  mentioned,  caused  the 
plaintiff  to  be  thrown  off  and  injured  as 
stated.  The  petition  concluded  with  state- 
ments as  to  his  damage  and  suffering,  and 
prayed  judgment  for  $15,000.  Answers 
were  general  denials  and  pleas  of  contribu- 
tory neitligence,  as  to  which  plaintiff  joined 
is^^ue.  The  testimony  on  the  part  of  plain- 
tiff tended  to  show  that  the  accident  oc- 
curred on  Franklin  avenue,  in  the  city  of  St. 
Louis,  along  which  defendant  railway  com- 
pany's track  is  laid,  and  that  defendant  Moll 
has  a  grocery  store  on  the  south  side  of 
Franklin  avenue,  between  Sixth  and  Seventh 
streets,  in  front  of  which  on  this  occasion  a 
delivery  wagon  belonging  to  him  was  stand- 
ing, with  the  rear  end  towards  the  curb  and 
in  front  of  the  store,  and  the  horses'  heads 
towards  the  track  and  close  to  it,  with  bare- 
ly room  for  the  cars  to  pass,  the  horses  not 
hitched  and  not  attended ;  that  the  plaintiff, 
a  newsboy  ten  years  old,  had  for  some  time 
previous  been  in  the  habit  of  jumping  on 
the  cars  of  defendant  corporation  as  they 
passed  along  there,  offering  his  newspapers 
for  sale,  and  jumping  off  when  he  had  gone 
through  that  car,  then  boarding  the  next  car 
that  came  along,  and  so  on,  plying  his  voca- 
tion; that  on  this  occasion  the  car  stopped 
at  the  corner  of  Sixth  and  Franklin  avenue 
to  take  on  passengers,  and  then  started  on 
again,  and  the  plaintiff  jumped  on  the  front 
end  of  the  grip  car,  on  the  running  board,  in 
front  of  the  gripman,  offered  his  papers  to  a 
passenger  on  the  front  seat,  and  then  passed 
on  towards  the  rear  of  the  grip  car,  behind 
the  gripman,  walking  on  the  running  board, 
offering  his  papers  for  slile  to  the  passengers 
as  he  came  to  them,  his  face  to  the  north, 
not  looking  around  and  not  seeing  the  wagon 
and  horses,  and  while  so  doing,  and  holding 
to  the  stanchion,  the  moving  car  carried  him 
against  the  wagon  tongue  or  the  horses,  and 
knocked  him  off  the  running  board,  and  he 
fell  under  the  trailer,  and  the  wheels  ran 
over  and  crushed  his  leg,  and  it  was  ampu- 
tated in  about  two  hours  afterwards;  that 
at  the  time  of  the  accident  the  car  was  mov- 
ing at  a  moderate  rate,  the  gripman  was  at 
his  post  looking  ahead,  and  the  conductor 
was  on  the  rear  .platform.  At  the  close  of 
the  plaintiff's  evicience  the  court  gave  an  in- 
struction at  the  request  of  defendant  ^foll 
that  as  to  him  the  plaintiff  was  not  entitled 
to  recover,  and  refused  a  similar  instruction 
as  to  the  defendant  railroad  corporation.  A 
nonsuit  with  leave  was  taken  as  to  Moll,  and 
the  trial  progressed  as  to  the  other  defend- 
ant. On  the  part  of  the  defendant  the  tes- 
timony tended  to  show  that  the  plaintiff  and 
other  newsboys  were  in  the  habit  of  jumping 
on  and  off  Uie  cars,  plying  their  trade;  that 
the  company  had  often  remonstrated  and 
tried  to  prevent  it,  but  found  it  impractica- 
ble to  do  so,  and  had  to  submit  to  it;  that  on 
this  occasion  the  gripman  saw  the  boy  when 
he  got  on  the  car,  and  saw  that  he  passed  to- 
wards the  rear  on  the  running  board,  but 
when  the  boy  passed  behind  him  he  saw  him 
no  more,  as  hi?»  duty  as  gripman  requirM 
his  attention  to  the  front;  that  i^  was  A  pop- 
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ulcus  part  of  the  city,  wagons,  etc.,  passing, 
and  his  custom  was  to  go  slowly  along  there, 
and  he  wa«  going  slowly  on  this  occasion; 
that  the  boy  slipped  and  fell  off  the  running 
board,  and  was  not  struck  by  the  wagon  at 
all.  The  gripman  testified  that  he  told  the 
boy  when  he  got  on  the  car  to  look  out  for 
the  wagons  in  front  of  Moirs.  The  boy  tes- 
tified that  the  gripman  said  nothing  to  him. 

"The  cause  was  set  for  trial  October  15, 
18P4,  and,  when  called  for  trial  on  that  day, 
defendant  moved  for  a  continuance  on  ac- 
count of  the  absence  of  one  William  Flippen, 
and  f.led  the  affidavit  of  Mr.  Gait,  attorney 
for  defendant,  in  which  it  was  stated  that  he 
had  caused  a  subpoena  to  be  issued  for  the 
\vitnes8,  who  was  a  resident  of  the  city,  but 
had  been  unable  up  to  that  time  to  obtain 
sei-vice  of  the  writ.  The  affidavit  stated: 
'But  affiant  and  the  defendant  believes  that 
said  William  Flippen  is  now  in  said  city,  and 
by  prosecuting  a  search  therefor  his  attend- 
ance or  testimony  will  be  procured  at  the 
next  term  of  said  court.'  Then  the  affidavit 
proceeded  to  set  forth  what  the  witness,  if 
present,  would  testify  to,  which  was,  sub- 
stantially: That  he  was  a  passenger  on  the 
grip  car.  Saw  the  boy  jump  on  the  front 
ond  of  the  running  board  and  walk  back, 
calling  his  papers,  and  two  other  newsboys 
also  jumped  on.  This  boy  passed  to  the 
rear  of  the  gripman,  and  fell  off  when  he  was 
holding  to  nothing,  and  was  not  struck  by 
the  wagon  or  mules  or  anything.  That  the 
gripman  was  looking  ahead,  and  the  car  was 
going  at  half  speed.  That  when  witness  saw 
th4!  boy  fall  he  hallooed  to  the  gripman, 
*Stop,  a  boy  fell  off,'  and  the  gripman 
stopped  as  soon  as  possible.  When  the  affi- 
davit was  filed  the  plaintiff  sulmitted  that 
if  the  witness  were  present  he  would  testify 
as  therein  stated,  and  thereupon  the  court 
overruled  the  defendant's  motion  for  contin- 
uance. Then  the  court,  for  its  own  conven- 
ience, postponed  the  trial  until  November 
19,  and  on  that  day  the  trial  was  begun. 
The  defendant  offered  to  read  in  evidence 
from  the  affidavit  what  it  stated  the  witness, 
if  present,  would  testify  to.  The  plaintiff 
objected  on  the  ground  that  there  was  no 
showing  that  the  witness  was  not  then  with- 
in the  jurisdiction  of  the  court,  the  objec- 
tion was  overruled,  and  the  plaintiff  except- 
ed. 

"The  evidence,  instructions,  and  argu- 
ments were  concluded  on  November  20,  and 
the  jury  retired  to  consider  of  their  verdict, 
and  were  still  in  such  retirement  on  Novem- 
ber 21,  when  they  sent  the  following  note  to 
the  judge: 

"  *Hon.  Judge  Fislier :  The  jury  cannot 
agree  as  to  the  facts  in  the  evidence  of  the 
gripman;  also,  the  boy's.  We  ask  that  we 
nijty  have  a  transcript  of  the  evidence  of  the 
above-named  parties.  Yours,  truly,  W.  S. 
Bartley,  Foreman. 

"  'P.  S.  Without  that,  I  am  satisfied  this 
jury  cannot  agree.    W.  S.  B.' 

"Upon  receipt  of  this  note  the  judge 
sho^ved  it  to  the  counsel  in  the  case,  and  said 
that  he  could  not  send  a  transcript  of  the 
evidence  as  desired,  but  tti&t,  if  the  counsel 
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would  consent,  he  would  send  for  the  jury 
and  allow  the  stenographer  to  read  to  them 
the  testimony  of  the  witnesses  referred  to. 
The  counsel  for  plaintiff  said  he  would  con- 
sent, but  counsel  for  defendant  refused. 
Aftei^'ards  on  the  same  day  the  judge  sent 
for  the  counsel  and  informed  them  that  he 
had  concluded  to  allow  the  stenographer  to 
read  his  notes  of  the  evidence  of  the  witness- 
es referred  to  the  jury,  notwithstanding  the 
objection,  but  the  counsel  for  plaintiff  said 
that  he  would  not  consent  under  those  terms, 
and  withdrew  his  consent;  but  the  court, 
over  the  objection  of  counsel  on  both  sides, 
had  the  jury  brought  in,  and  the  stenogra- 
pher read  from  his  notes,  as  purporting  to 
be  the  testimony  of  the  gripman  and  the 
plaintiff,  to  which  counsel  on  both  sides  duly 
excepted.  The  court  offered  to  allow  them 
to  reargue  the  case,  but  they  declined  to  do 
so.  and  the  jury  again  retired. 

"There  were  eliS>0Tate  instructions  given, 
which  it  will  be  unnecessary  to  copy  here, 
because  tliere  is  only  one  point  in  them  of 
which  there  is  any  complaint,  and  that  is, 
the  court  refused  to  instruct  the  jury  that 
^the  servants  of  the  defendant  in  charge  of 
its  car  were  bound  to  exercise  a  high  degree 
of  care  in  running  and  managing  said  car, 
so  as  to  prevent  the  plaintiff  from  receiving 
injury  whilst  so  riding  upon  the  running 
board  of  said  car.'  The  instructions  given 
were  to  the  effect  that  only  ordinary  care 
was  demanded.  Tliere  was  a  verdict  lor  de- 
fendant railroad  company,  which  was  fol- 
lowed by  motions  of  plaintiff  to  set  aside  the 
nonsuit  as  to  Moll,  and  for  a  new  trial  as 
to  the  railroad,  company,  which  being  over- 
ruled, plaintiff  has  appealed.  Since  the  ap- 
peal was  taken,  defendant  Moll  has  died, 
and  the  suit  as  to  him  abates. 

"1.  The  court  did  not  err  in  refusing  to 
instruct  the  jury  that  the  defendant  owed 
the  plaintiff  the  duty  of  observing  for  his 
welfare  the  same  high  degree  of  care  that  it 
owed  in  respect  to  a  passenger.  The  rela- 
tion of  the  plaintiff  and  the  defendant  to 
each  other  in  this  case  was  not  analogous  to 
that  of  the  parties  in  the  cases  to  which  we 
are  referred  by  the  learned  counsel  for  plain- 
tiffs under  this  head.  Sherman  v.  Hannibal 
d  Hi.  J.  R,  Co.  72  Mo.  62,  37  Am.  Rep.  423; 
^Vhitchead  v.  St.  Louis,  L  M,  d  fif.  R.  Co.  99 
Mo.  263,  6  L.  R.  A.  409,  11  S.  W.  751 ;  Buck  v. 
People's  Street  R.  d  Electric  Light  d  P.  Co. 
108 Mo.  185, 18  S.W.  1090.  Inallof  thosecases 
the  person  injured  was  on  the  train  or  car 
witli  the  consent  of  the  servant  in  charge  for 
the  purpose  of  being  cainried.  The  first  two 
of  those  were  cases  in  which  the  plaintiffs 
were  injured  while  riding  on  freight  trains 
on  steam  railroads,  which  fact  alone  would 
distinguish  them  from  the  case  of  a  boy 
jumping  on  a  street  cai;  to  sell  newspapers, 
and  jumping  off  again,  while  the  car  is  mov- 
ing. In  the  Sherman  Case  the  plaintiff,  a 
boy  thirteen  years  old,  was  stealing  a  ride  on 
a  freight  train,  and  when  he  was  discovered 
the  brakeman  told  him  that  if  he  wanted  to 
ride  he  must  help  brake,  and  gave  him  in- 
structions, and  the  boy  rendered  help  in  that 
way,  and  at  a  station,  at  the  brakeman's  re- 
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quest,  assisted  in  coaling,  and  the  conductor 
knew  he  was  bedng  carried  on  the  train  un- 
der those  conditions.  It  was  held  that  he 
was  entitled  to  be  regarded  as  a  passenger, 
and  to  the  same  protection  as  if  he  had  paid 
his  fare.  In  the  Whitehead  Case  the  plain- 
tiif  was  also  a  lad  of  fourteen,  who  was  rid- 
ing in  the  caboose  of  a  freight  train  under 
circumstances  that  indicated  that  he  did  not 
expect  to  pay  any  fare,  but  was  riding  free 
by  the  indulgence  of  the  conductor,  who 
knew  he  was  uiere  and  apparently  consented 
to  his  remainiiUN  and  it  was  held  that  he  was 
a  passenger.  The  Buck  Case  was  one  of  a 
street  railroad,  and  the  plaintiff  was  a  small 
boy,  who  was  taking  a  ride  with  the  driver, 
WQO  was  in  sole  charge  of  the  car.  The  child 
rode  with  the  driver  on  the  front  platform, 
and  the  accident  occurred  after  the  car 
stopped  to  let  him  off,  and  while  the  driver 
WU6  assisting  him  to  alight.  No  f&re  was 
paid  or  expected,  but  the  ohild  was  there  by 
permission  or  invitation  of  the  driver,  and  it 
was  held  that  he  was  a  passenger.  In 
Muehlhau8en  v.  8t.  Louis  R,  Co.  91  Mo.  332, 
2  S.  W.  316,  the  driver  of  a  street  car,  who 
seems  to  have  been  alone  in  charge  of  it,  in- 
vited or  permitted  a  lot  of  school  children  to 
get  on  the  car  and  ride  with  him  on  the  front 
platform,  no  fare  being  asked  or  expected. 
One  of  the  children  fell  off,  and  it  was  held 
that  he  was  a  passenger.  These  cases  serve 
to  illustrate  tne  principle  that  pervades 
them,  which  is  that  when  a  carrier  of  pas- 
sengers for  hire  knowingly  receives  in  its  car 
or  other  conveyance  a  person  who  comes  in 
for  the  purpose  of  being  transported,  and 
the  carrier  enters  upon  Uie  act  of  carrying 
him,  the  person  while  being  so  carried  is  a 
passenger,  regEurdless  of  whether  he  has  paid 
or  is  expected  to  pa^  his  fare.  This  princi- 
ple will  include  mail  agents  and  newspaper 
vendors  on  steam  railroads  traveling  from 
one  end  of  a  route  to  the  other.  But  a  news- 
boy jumping  on  and  off  a  moving  street  oar 
to  sell  his  newspapers;  not  hailing  to  stop 
the  car  to  receive  him,  nor  signaling  to  stop 
to  allow  him  to  alight;  not  asking  nor  re- 
ceiving permission,  either  express  or  tacit; 
not  asking  nor  waiting  for  leave  or  licenee, 
but  jumping  on  and  off  under  circumstances 
that  clearly  indicate  no  purpose  to  pay  fare, 
and  no  aim  to  be  transported,  but  only  to 
avail  himself  of  the  presence  of  persons  on 
the  car  likely  to  buy  his  papers, — is  in  no 
sense  a  passenger,  and  the  carrier  is  not  un- 
der obligation  to  observe  towards  him  the 
same  degree  of  care  that  the  law  requires  to 
be  observed  towards  a  person  in  the  hands 
of  the  carrier  to  be  transported.  But  the 
law  does  require  of  the  carrier,  under  such 
circumstances,  the  exercise  of  ordinary  care, 
and  so  the  learned  judge  instructed  the  jury. 
*'2.  Appellant  assfgns  for  error  the  action 
of  the  trial  court  in  allowing  the  defendant 
to  read  in  evidence  the  affidavit  as  to  what 
the  witness  of  Flippen  would  have  sworn  to. 
The  subject  of  continuances  is  treated  mi- 
nutely in  our  Code  of  Civil  Procedure,  aim- 
ing, on  the  one  hand,  not  to  compel  a  party 
to  go  tx>  trial,  when  he  has  done  all  that  can 
reasonably  be  expected  of  him  to  procure  the 
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attendance  of  his  witnesses,  and  yet  a  mate- 
rial witness,  whose  testimony  can  be  ob- 
tained, is  absent,  and,  on  the  other  hand, 
guarding  against  an  abuse  of  the  practice  of 
continuances.  And  in  that  connection  it  is 
provided  (Rev.  SUt.  1889,  S  2127),  that,  if 
'the  court  shall  find  the  affidavit  sufSoient, 
the  cause  shall  be  continued,  unless  the  op- 
posite party  will  admit  that  the  witness,  if 
present,  would  swear  to  the  facts  set  out  in 
said  affidavit,  in  which  event  the  cause  shall 
not  be  continued,  but  the  party  moving 
therefor  shall  read  as  the  evidence  of  such 
witness  the  facts  so  stated  in  such  affidavit,' 
etc.  The  purpose  of  that  statute  is  very 
plain.  It  IS  to  meet  the  emergency,  to  avoid 
delav,  to  give  the  party  who  is  ready  an  im- 
mediate trial,  and  yet  give  the  other  party 
the  benefit  of  the  testimony  of  his  a^Mcnt 
witness  in  the  only  form  available  at  the 
time.  Ordinarily  a  party  is  entitled  to  have 
his  adversarv  produce  his  witnesses  in  courts 
to  the  end  that  they  ma^  be  seen  and  cross- 
examined,  and  the  waiving  of  that  right  is 
often  no  trivial  matter.  Besides,  an  affi- 
davit drawn  by  a  skilful  lawyer  is  apt  to  be 
very  much  to  the  point,  and  is  very  forceful 
as  evidence.  The  law  will  allow  it  only  be- 
cause the  emergency  demands  it,  and  the  op* 
posite  party  agrees  to  it  only  to  avoid  delav. 
But  in  this  instance,  after  the  plaintiff  made 
the  admission  which  would  authorize  the  af- 
fidavit to  be  read,  the  court  of  its  own  mo- 
tion postponed  the  trial  for  a  month  and 
four  days.  The  affidavit  stated  on  its  face 
that  the  witness  resided  in  St.  Louis,  and 
could  be  produced  at  the  next  term,  yet, 
when  more  than  a  month  was  afforded  the 
defendant  before  the  trial  would  be  called, 
no  effort  was  shown  to  have  been  made  to 
produce  him,  but  the  court  suffered  the  affi- 
davit to  be  read.  The  emergency  under 
which  the  law  would  have  allowed  the  affi- 
davit to  be  read  had  passed,  and  the  consid- 
eration which  induced  the  plaintiff  to  make 
the  admission  had  failed.  This  was  a  very 
material  witness,  professing  to  have  seen  the 
accident,  and  whose  evidence  professed  to 
cover  every  point  of  the  defense.  TTie  affi- 
davit said  of  this  witness  that  there  was  no 
other  person  whose  evidence  'could  have  been 
procured  at  this  term  of  said  court  by  whom 
he  or  it  [affiant  or  defendant]  can  prove  or 
fully  prove  the  same  facts.'  And  the  record 
shows  that  that  M'as  so.  The  admission  of  a 
party  under  such  circumstances,  to  obtain  a 
present  trial,  does  not  stand  for  all  time,  but 
ceases  when  the  emergency  ceases.  If  it 
should  be  held  to  be  binding  a  month  later, 
there  is  no  reason  why  it  should  not  be  so 
held  six  months  later.  A  month  is  as  long 
notice  as  is  ordinarily  given  of  the  setting  of 
a  cause  for  trial.  Certainly  it  is  long 
enough  to  obtain  the  service  of  process  for 
witnesses  residing  in  the  city,  or  to  take 
their  depositions  if  tliey  are  nonresidents, 
or,  at  all  events,  it  is  long  enough  to  ascer- 
tain whether  or  not  the  evidence  is  attain- 
able. The  court  erred  in  allowing  the  affi- 
davit to  be  read  over  the  plaintiff's  objee- 
tion. 
"3.  Appellant  also  assinis  for  error  the 
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action  of  the  court  in  requiring  the  stenog- 
rapher to  read  his  notes  of  the  evidence  to 
the  jur}'.  The  introduction  of  the  official 
stenographer  to  take  down  the  evidence  in 
every  case  is  of  very  recent  date,  and,  so  far 
as  concerns  his  ofiicial  duties,  we  must  look 
to  the  statute  creating  the  office  to  learn 
what  they  are.  The  statute  declares  his  du- 
ties to  be  ''to  take  full  stenographic  notes  of 
the  oral  evidence*  offered  in  every  case  tried 
in  said  court  or  division,  and  of  all  other 
proceedings  when  directed  by  the  judge,  to 
be  so  reported,  together  with  all  objections 
to  the  admissibility  of  testimony  and  the 
rulings  of  the  ooui*t  thereon,  and  all  excep- 
tions taken  to  such  rulings;  to  preserve  all 
official  notes  taken  in  said  court  for  future 
use,  or  reference,  and  to  finally  deposit  the 
same  with  the  records  of  said  court  accord- 
ing to  the  directions  of  the  iudge  thereof; 
and  to  furnish  any  person  a  longhand  tran- 
script of  all  or  any  required  part  of  said  evi- 
dence or  oral  proceedings  upon  the  payment 
to  him  of  the  fees  hereinafter  provided. 
When  not  reporting  in  open  court,  it  shall 
also  be  his  duty  to  take  such  notes  as  may 
be  re<]uested  by  the  judge  in  chambers,  and 
to  furnish  the  latter  a  transcript  thereof 
when  required.  Kev.  Stat.  1889.  §  8.i28: 
Kev.  SUt.  1899.  §  lOlOG.  Those  are  all 
the  duties  that  the  law  prescribes  for  him. 
and  whatever  else  he  does  is  extra-official. 
He  is  not  made  the  umpire  to  decide  disputed 
questions  as  to  what  tne  evidence  was.  Even 
in  a  bill  of  exceptions  containing  his  tran- 
script of  his  notes,  the  correctness  of  the  evi- 
dence as  set  out  is  proved,  not  by  his  attes- 
tation, but  by  the  certificate  of  the  Judge. 
It  not  infrequently  occurs  that  a  dispute 
arises  between  the  parties  as  to  the  correct- 
ness of  the  stenographer's  report  of  the  evi- 
dence, and  that  dispute  is  not  for  him,  but 
for  the  judge,  to  settle.  Assuming  that  he 
is  honest  and  capable,  and  writes  down  the 
evidence  as  he  understands  it,  still  he  is  as 
liable  to  have  misunderstood  it  as  a  juror  or 
an  attorney  or  the  judge.  And,  for  that 
matter,  it  may  be  said  that  the  judge  is  as 
liable  as  anyone  else  to  have  misunderstood 
what  the  witness  said;  but  the  judge's  un- 
derstanding, when  it  comes  to  the  bill  of  ex- 
ceptions, must  prevail,  simply  because  it  is 
necessary  to  leave  the  decision  to  someone, 
and  the  law  has  left  it  to  him.  But  the  law 
guards  with  somewhat  jealous  care  the 
province  of  the  jury,  even  from  encroach- 
ment by  the  judge.  The  duty  to  hear  and 
weigh  the  evidence  nnd  pronounce  upon  its 
preponderance,  the  duty  to  find  the  facts 
from  the  evidence  as  it  falls  from  the  lips 
of  the  witnesses  at  the  trial,  is  the  peculiar 
office  of  the  jury.  The  juror  has  a  right, 
and  it  is  his  duty,  to  base  his  verdict  on  the 
evidence  as  he  heard  it;  and  he  is  not  re- 
quired, and  should  not  be  compelled,  to  yield 
his  own  memory  and  his  own  understanding 
of  the  evidence  to  that  of  another,  even 
though  that  other  professed  to  have  taken 
notes.  A  juror's  memory  of  the  evidence  at 
that  stage  of  the  case  is  as  trustworthy  as 
the  stenographer's  notes.  The  purpose  of 
having  the  testimony  taken  down  in  short- 
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hand  is  to  preserve  it  for  future  reference 
after  a  period  has  elapsed  during  which  it 
might  not  be  so  well  remembered,  and  also 
for  the  convenience  of  the  court,  who  is 
called  on  to  review  the  case  or  sign  a  bill  of 
exceptions,  not  only  after  a  considerable  time 
may  have  elapsed,  but  also  after  he  has  tried, 
perhaps,  a  number  of  other  cases,  and  his 
memory  needs  refreshing  as  to  the  details  of 
the  trial.  But  jurors,  who  have  nothing  else 
to  do  until  the  paxlicular  case  is  ended, 
whose  minds  are  presumed  to  be  upon  it,  and 
who  go  to  the  jury  room  with  the  testimony 
of  the  witnesses  fresh  in  memory,  do  not 
need  nny  such  refreshing.  They  possess  all 
that  the  law  expects  them  to  have  upon 
which  to  base  their  verdict.  If  the  memory 
of  the  juror  is  liable  to  be  in  error,  or  if,  in 
the  confusion  of  the  trial,  he  may  not  have 
heard  correctly  what  the  witnesses  said,  he 
is  in  that  respect  no  more  liable  to  error  or 
misunderstanding  than  anyone  else  engaged 
in  the  trial;  and  at  that  stage  of  the  case, 
at  leasts  the  law  has  made  it  his  particular 
province  to  decide  what  the  evidence  was, 
just  as  at  a  later  stage  it  is  the  judge's  duty 
to  settle  a  disputed  question  of  that  kind. 
But  while  the  jury  is  m  the  act  of  exercising 
its  paVticular  and  exclusive  office  its  prov- 
ince should  not  be  invaded.  It  has  been  held 
that  it  is  error  to  allow  a  juror  to  take  notes 
of  the  evidence  and  carry  them  to  the  jury 
room.  This  is  for  the  reason  that  there  is 
a  danger  that  the  jury  rive  undue  weight  to 
the  notes,  as  against  tneir  own  memories. 
Thomp.  &  M.  Juries,  390;  Cheek  v.  State, 
35  Ind.  402.  And  that  it  is  error  to  furnish 
the  jury  with  the  notes  of  the  evidence  taken 
by  the  judge  at  the  trial.  Neil  v.  Ahel,  24 
Wend.  185;  Mitchell  v.  Carter,  14  Hun,  448. 
In  Fleming  v.  Shenandoah,  67  Iowa,  505,  56 
Am.  Rep.  354,  25  N.  W.  752,  the  jury  sent 
a  communication  to  the  judge,  asking  to 
have  the  stenographer  sent  to  the  jury  room 
to  read  the  evidence  to  them,  and  the  judge 
suifered  it  to  be  done.  The  supreme  court 
of  Iowa  held  that  to  be  error.  That  was  a 
more  flagrant  violation  of  the  rule  of  good 
practice  than  the  action  assigned  for  error 
in  the  case  at  bar,  but  the  two  cases  on  that 
point  differ  only  in  degree.  It  was  not  sug- 
gested in  the  Iowa  case,  nor  is  it  suggest^ 
here,  that  the  stenographer  read  the  evidence 
incorrectly.  His  opportunity  for  doing  so 
in  the  Iowa  case  without  challenge  was 
greater  than  in  the  case  at  bar,  but  the  prin- 
ciple involved  in  such  a  practice  is  the  same. 
.It  is  not  a  question  of  the  degree  of  preju- 
dice in  the  particular  case,  which  might  be 
a  difficult  question  to  decide,  but  it  is  of  the 
establishing  a  rule  of  practice  under  which 
a  juror  may  be  unduly  influenced  against 
his  own  judgment  and  contrary  to  his  own 
memory  of  the  evidence.  If  the  notes  are 
read  in  the  presence  of  the  court  and  coun- 
sel, and  a  dispute  as  to  their  correctness 
arises,  who  is  to  settle  it?  If  the  judge 
should  say  that  the  notes  are  correct,  and  a 
juror  whose  memory  is  clear  to  the  contrary 
should  say  no,  which  is  to  prevail,  the  notes 
or  the  juror's  memory,  so  far  as  his  vote  and 
his  influence  on  the  verdict  is/  co^ 
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The  l.\w  has  not  provided  rules  to  govern 
the  trial  of  such  an  injected  collateral  issue, 
but  the  theory  is  that  the  jurors  must  settle 
such  auestions  for  themselves,  and  the  judge 
should  wait  until  the  stage  of  the  case  is 
reached  at  which  he  may  interfere  if  he 
thinks  wTong  has  been  done.  In  this  case 
the  learned  judge  should  have  adhered  to  his 
original  purpose  to  allow  the  stenographer's 
notes  to  be  read  only  on  condition  that  coun- 
sel on  both  sides  consented  thereto.  When 
this  proposition  was  made,  the  counsel  for 
the  plaintiff  consented,  but  counsel  for  de- 
fendant refused  to  do  so.  The  consent  of  the 
plaintiff's  counsel  was  not  that  it  might  be 
done  in  spite  of  the  defendant's  refusal,  but 
that  it  might  be  done  with  the  consent  of 
both.  This  was  the  judge's  proposition.  If 
the  counsel  for  the  plaintiff  was  of  the  opin- 
ion that  it  would  be  error  to  read  the  notes 
to  the  jury  without  the  consent  of  both  sides, 
he  would  be  not  likely  to  consent  to  a  trans- 
action which^  if  it  should  result  in  a  verdict 
for  him,  the  verdict  would  be  of  no  avail, 
but,  if  for  his  adversary,  it  would  be  valid. 
At  all  events,  when  the  judge  intimated  that 
he  would  require  the  notes  to  be  read  in  spite 
of  the  failure  of  counsel  to  agree  to  it,  the 
plaintiff's  attorney  withdrew  his  consent, 
and  the  notes  were  read  with  both  sides  ob- 
jecting. However  commendable  the  motive 
of  the  judge  to  nrevent  a  mistrial,  we  can- 
not approve  his  aecision  on  that  point  with- 
out establishing  a  precedent  that  would  lead 
to  a  dangerous  practice. 

"4.  It  is  insisted  for  defendant  that  the 
court  should  have  given  its  instruction  for  a 
nonsuit  on  the  ground  of  the  plaintiff's  con- 


tributory negligence.  If  the  plaintiff  had 
been  a  person  of  mature  years,  the  court 
would  have  held  him  guilty  of  negligence, 
bi.t  as  he  was  a  child  of  ten  years  &e  ques- 
tion of  his  negligence  was  one  for  the  jury. 

"Brace,  P.  J.,  concurs.  Robinson  and 
Marshall,  JJ.,  concur  in  first,  second,  and 
third  paragraphs,  but  dissent  from  the 
fourth  paragraph,  and  for  that  reason  the 
cause  is  transferred  to  court  in  banc." 

}fr.  A.  R.  Taylor  for  appellant. 

Mr.  Smith  P.  Gait,  for  respondents: 

A  newsboy  jumping  on  the  running-board 
of  a  moving  grip  car  to  attempt  to  sell  a 
paper,  and  then  jumping  off  again,  is  not  a 
passenger. 

BooUi,  Street  Railways,  $  365;  Fleming 
V.  Brooklyn  City  R.  Co.  1  Abb.  N.  C.  433: 
Schaefer  v.  St.  Louis  d  S.  R.  Co,  128  Mo.  64, 
30  S.  W.  331 ;  Svxeny  v.  Old  Colony  d  N.  R. 
Co,  10  Allen,  368,  87  Am.  Dec.  644. 

Messrs.  Boyle,  Priest,  Sc  I*elunann  al- 
so for  respondents. 

Per  Cnriant 

In  the  foregoing  opinicm  written  by  Val- 
liant,  J.,  in  division  No.  1,  Brace,  J.,  con- 
curs. Gantt,  Ch.  J.,  and  Sherwood, 
Robinson,  and  Marshall,  JJ.,  concur  in 
first,  second,  and  third  paragraphs,  but  are 
of  the  opinion  that  there  is  no  evidence  to 
show  negligence  on  the  part  of  defendant 
corporation,  and  for  that  reason  the  judg- 
ment should  he  affirmed,  and -it  is  so  ordered. 

Bnrsess,  J.,  absents 


NEBRASKA  SUPREME  COURT. 


STATE  of  Nebraska 

V. 

Herschel  A.  EDWARDS,  Receiver  of  Bank 
of  Commerce,  et  (U.,  Appts. 


<. 


.Neb.. 


.) 


*1.  Money  collected  by  a  baalc  for  an* 
other  oii  notes  or  drafts,  and  retained, 
is  held  in  trust  for  the  owner,  and  does  not 
become  a  part  of  the  assets  of  the  bank ;  and 
if  the  bank  thereafter  becomes  Insolvent,  and 
a  receiver  is  appointed,  the  one  for  whom 
the  collection  is  made  is  a  preferred  creditor. 

2.  mrhere  trnat  funds  are  ^rronvfnlly 
conirerted,  the  beneficiary  is  entitled  to  the 
funds,  or  the  proceeds  thereof,  so  long  as  he 
can  definitely  trace  them,  until  they  reach  the 
hands  of  an  innocent  holder. 

3.  Wliere  trust  money  has  been 
^rronvfnlly  commlnipled  by  a  trustee 
with  his  own,  and  he  makes  payment  from 
the  common  fund,  it  will  be  presumed  that 
he  paid  out  his  own,  and  not  trust,  money. 

4.  The  claim  of  a  beneficiary  for  trust 

*IIeadnutes  by  Nobval,  Ch.  J. 


Note. — On  the  subject  of  trust  in  proceeds 
of  collection  by  insolvent  bank,  see  Sayles  v. 
Cox  (Tenn.)  32  L.  R.  A.  715,  and  note. 
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money  may  be  preferred,  to  the  extent 
of  the  cash  found  among  the  assets  of  an  In- 
solvent  trustee  at  the  time  of  his  failure, 
where  It  Is  not  affirmatively  shown  that  the 
cash  assets  are  not  part  of  the  trust  fand. 
Rule  applied. 
6.  In  a  cause  brousbt  to  this  court  on 
appeal,  the  rulings  of  the  trial  court  on 
the  admission  of  testimony  cannot  be  re- 
viewed. 

(January  23,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Hall  County 
establishing  a  claim  as  preferred  against  the 
assets  of  &e  insolvent  bank  in  defendants* 
hands.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Afessrs.  W.  H.  Thompson,  Jolua  L. 
Webster,  W.  H.  Piatt,  and  James  H. 
Molntosb  for  appellants. 

Messrs.  H«  E.  Clilf ord  and  Charles  O. 
Ryan,  for  appellee: 

When  a  trustee  mingles  his  own  with  the 
trust  funds  in  his  hands  he  charges  the 
whole  with  the  burden  of  the  trust;  and  when 
a  part  of  the  whole  Is  dissipated  and  a  part 
remains,  the  law  also  assumes  that  the  part 
remaining  is  the  trust  fund,  and  that  ths 
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trustee  used  his  own  money  in  paying  debts, 
instead  of  the  trust  funds,  and  that  the  prop- 
erty on  hand  was  ours  or  purchased  with  our 
money. 

State  V.  Bank  of  Commerce^  54  Neb.  725, 
75  N.  W.  28;  Slater  v.  Oriental  Mills,  18  R. 
I.  352,  27  Atl.  443;  Jones  v.  Cheaehrough, 
105  Iowa,  303,  75  N.  W.  97;  State  v.  Mid- 
land State  Bank,  52  Neb.  1,  71  N.  W.  1011; 
Capital  Wat.  Bank  v.  Coldwater  Nat.  Bank, 
49  Neb.  786,  69  N.  W.  115;  Anheuser-Busch 
Brexring  Asso.  v.  Morris,  30  Neb.  31,  53  N. 
W.  1037. 

Our  claim  against  the  bank  was  a  fund 
the  title  of  which  never  passed  to  the  bank 
or  its  receiver.  It  was  a  collection  pure  and 
simple;  left  by  an  agent  with  a  written  au- 
thority to  collect,  not  to  deposit,  receipted 
for  by  the  bank  as  a  collection,  and  so  con- 
f)idered  by  all  parties  when  left  with  the 
bank.    This  created  a  trust. 

CajAtal  Nat.  Bank  v.  Coldwater  Nat. 
Bank,  49  Neb.  786,  69  N.  W.  115;  OHffin  v. 
Chase,  36  Neb.  328,  54  N.  W.  572;  State  v. 
State  Bank,  42  Neb.  898,  61  N.  W.  252;  Wil- 
son V.  Cohum,  36  Neb.  530,  53  N.  W.  466 ; 
Bunton  v.  King,  80  Iowa,  506,  45  N.  W. 
1050;  Re  Knapp,  101  Iowa,  488,  70  N.  W. 
626;  St.  Louis  d  8.  F.  R.  Co.  v.  Johnston, 
133  U.  S.  566,  33  L.  ed.  683,  10  Sup.  Ct.  Rep. 
390. 

The  giving  of  the  check  for  $20  without  au- 
thority from  Mrs.  Spencer,  but  for  which 
she  probably  received  the  benefit,  at  most, 
gave  the  bank  a  lien  on  the  money  for  the 
amount  advanced. 

Balbach  v.  Frelinghuysen,  15  Fed.  675; 
Henderson  v.  O'Conor,  106  Cal.  385,  39  Pac. 
786. 

Iliompson  went  there  as  agent  with  an  ex- 
pressed authority  in  writing  which  he 
showed  to  Smith.  This  could  not  be  en- 
larged or  extended  except  by  the  principal. 

Mechem,  Agency,  §  100;  Rust  v.  Eaton,  24 
Fed.  830;  Wood  Mowing  d  Reaping  Mach. 
Co.  V.  Crow,  70  Iowa,  340,  30  N.  W.  609. 

When  such  a  power  is  in  writing  known  to 
third  persons,  it  must  be  strictly  construed 
and  followed,  or  the  principal  is  not  bound, 
and  third  persons  must  act  in  good  faith. 

Baxter  v.  Lamont,  60  111.  237 ;  Adams  v. 
Bume,  9  Gray,  100;  Saginaw,  T  d  ff.  R. 
Co.  V.  Chappell,  56  Mich.  190,  22  N.  W.  278. 

Messrs.  C.  J.  Smythe  and  E.  E. 
Thompson  also  for  appellee. 

Korral,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  January  9,  1896,  the  Bank  of  Com- 
merce of  Grand  Island  was  doing  a  banking 
business  in  the  city  named.  On  that  day  one 
Dell  Thompson  presented  to  the  cashier  of 
said  bank  a  certain  draft  or  check,  in  the 
sum  of  $2,000,  and  as  a  part  of  the  transac- 
tion the  cashier  of  the  bank  executed  and 
delivered  to  him  a  paper  in  words  following : 

Grand  Island,  Neb.,  1/9,  1896. 
Received  of  Dell  Thompson  for  collection 
flight  draft  on  Piqua  Nat'l  Bank,  Ohio, 
drawn  by  Odd  l^ellows  M.  A.  &  A.  Asso.  in 
fayor  of  Ida  M.  Spencer,  also  policy  No. 
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21,622  of  Odd  Fellows  M.  A.  &  A.  Asso.,  both 
of  above  amount,  $2,000. 

0.  J.  Smith,  Cash. 

Thompson  also  testified  that  at  the  time 
he  delivered  the  draft  to  the  bank,  through 
its  cashier,  he  exhibited  to  the  latter  a  power 
of  attorney  executed  by  Ida  M.  Spencer,  em- 
powering him  (Thompson)  to  collect,  re- 
ceive, and  receipt  for  said  draft.  Said  in- 
strument further  recited  that  said  Thomp- 
son was  given  absolute  authority  in  the 
premises,  as  fully  as  the  maker  could  have, 
and  further  authorized  him  to  pay  out  of  the 
proceeds  of  the  draft  certain  debts  of  her- 
self and  her  late  husband.  He  further  tes- 
tifies that  he  wished  the  cashier  to  pay  him 
the  amount  of  the  draft  in  full,  but  that  the 
cashier  refused  to  do  so,  offering  only  to  re- 
ceive it  as  a  collection,  and  the  receipt  quoted 
was  the  result  of  this  proposal.  At  the 
same  time  Thompson,  at  the  suggestion  of 
the  cashier,  executed  and  presented  a  check, 
signed  by  him  as  "trustee,"  for  the  sum  of 
$20,  for  which  amount  a  draft  was  made 
out  by  the  bank,  and  by  him  sent  to  Mrs. 
Spencer,  and  by  her  used.  Thompson  testi- 
fies that  Smith,  the  cashier  of  the  bank,  re- 
quested him  to  make  this  check  as  it  was 
made,  saying  that  he  would  carry  the  check 
as  "cash"  until  the  proceeds  of  the  draft 
arrived,  when  the  amount  so  advanced  by  the 
bank  could  be  deducted  therefrom.  On  the 
same  day  an  account  was  opened  by  the 
bank,  on  its  books,  in  the  name  of  Dell 
Thompson,  trustee,  the  account  credited  with 
the  face  of  the  draft ;  and  the  draft  then  be- 
came a  cash  asset  of  the  bank,  and  was  en- 
tered upon  the  books  as  cash,  and  debited 
with  the  $20  represented  by  the  check  of 
Thompson.  Thompson  denies  that  there 
was  ever  any  agreement  or  understanding 
between  him  and  the  cashier  or  other  officer 
of  the  bank  that  an  account  should  be 
opened  in  his  name  as  trustee.  Smith  is  de- 
ceased, and  the  testimony  of  Thompson  in 
that  regard  is  uncontradicted  by  any  direct 
evidence.  Two  other  small  checks,  amount- 
ing to  some  $5,  were  afterwards  drawn  by 
Thompson,  to  cover  the  cost  of  collection  of 
the  draft  and  other  expense.  This  draft 
was  by  the  bank  forwarded  to  its  regular 
correspondent  at  Omaha,  the  Union  National 
Bank  of  Omaha,  and  it  received  credit  for 
the  amount  there  on  the  books  of  the  latter 
bank.  Between  this  time  and  January  14th 
following  the  Union  National  Bank  shipped 
to  the  Commercial  Bank  the  sum  of  $2,000 
in  currency,  but  it  is  not  disclosed  by  the 
record  whether  this  sum  was  or  was  not  the 
avails  of  this  draft.  Nothing  further  than 
what  has  been  red  ted  has  been  disclosed  as 
to  the  subsequent  history  of  the  draft,  ex- 
cept that  a  tew  days  after  this  it  was  re- 
turned by  the  Omana  bank,  owing  to  a  de- 
fective indorsement,  which  was,  however, 
corrected,  and  the  draft  returned  to  the 
Omaha  bank,  and  with  it  a  letter  in  which 
Smith  states,  among  other  things:  "Sho 
[referring  to  Mrs.  Spencer]  is  in  very  des- 
titute circumstances,  and  Mr.  Thompson 
being  a  friend  of  hers,  advanced  her  a  little. 
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money  for  her  immediate  needs,  until  this 
draft  could  be  collected.  .  .  .  Would 
like  credit  for  it,  if  you  can  do  so,  as  we  have 
paid  our  part  of  the  money/'  Mrs.  Spencer 
died  on  January  12th,  and  Thompson  was 
appointed  administrator  of  her  estate.  The 
bank  failed  on  January  20th  following,  and 
a  receiver  was  duly  appointed.  At  the  time 
of  its  failure,  as  disclosed  by  the  record,  it 
had  on  hands  in  cash,  new  overdrafts,  new 
bills  receivable,  and  cash  in  other  banks, 
something  over  $5,000,  which  were  new  as- 
sets received  by  it  after  the  date  it  received 
said  draft  from  Thompson.  The  latter,  as 
such  administrator,  duly  filed  with  the  re- 
ceiver of  the  bank  a  claim  for  the  amount  of 
this  draft,  less  the  sums  advanced  on  it  by 
the  bank,  demanding  that  the  same  be  by  the 
receiver  made  a  preferable  claim;  and,  the 
receiver  refusing  so  to  do,  the  former  peti- 
tioned the  court  below  to  have  it  declared  a 
preferred  claim.  His  prayer  was  granted, 
his  claim  being  made  a  preferred  one.  The 
receiver  appeals  to  this  court. 

It  is  a  well-recognized  principle  in  this 
state  that  money  collected  by  a  bank  for 
another  on  notes  or  drafts  is  held  in  trust 
for  the  owner,  who  is  a  preferred  creditor 
in  case  the  bfuik  goes  into  liquidation,  and 
such  money  does  not  become  a  part  of  the 
assets  of  the  bank  or  pass  to  the  receiver  of 
such  bank.  Anheuser-Busch  Brewing  Asso, 
V.  MorHs,  36  Neb.  31,  53  N.  W.  1037 ;  Capital 
Nat,  Bank  v.  Coldwater  Nat.  Banky  49  Neb. 
786,  69  N.  W.  115;  State  v.  Midland  State 
Bank,  52  Neb.  1,  71  N.  W.  1011.  It  is  urged 
that  this  case  falls  within  the  principles  an- 
nounced by  this  court  in  State  v.  Bank  of 
Commerce,  54  Neb.  725,  75  N.  W.  28,  and  for 
that  reason  the  judgment  must  be  reversed. 
There  the  law  was  stated  as  follows:  "But 
we  think  the  correct  doctrine,  and  the  one 
supported  by  the  decided  weight  of  author- 
ity, is  that  the  beneficiary  of  a  trust  fund, 
solely  because  of  the  character  of  his  claim, 
is  not  entitled  to  the  payment  of  the  same 
in  full,  to  the  exclusion  of  other  creditors, 
out  of  the  assets  of  the  insolvent  trustee's 
estate;  that  when  trust  funds  are  wrong- 
fully converted  the  beneficiary  is  entitled  to 
the  funds  themselves,  or  to  the  proceeds  of 
the  investment  of  them,  so  long  as  he  can 
definitely  trace  them,  and  before  they  reach 
the  hands  of  an  innocent  holder;  that  when 
a  trustee  wrongfully  commingles  trust 
money  with  his  own,  and  makes  payments 
from  the  common  fund,  it  will  be  presumed 
that  he  paid  out  of  his  own  money,  and  not 
the  trust  money;  that  it  will  be  presumed 
that  the  cash  assets  on  hand  when  the  trus- 
tee failed  and  the  receiver  took  possession  of 
his  estate  were  part  of  the  trust  money; 
that  when  the  trust  funds  were  wrongfully 
converted,  and  not  only  do  not  remain  in  the 
hands  of,  and  are  not  found  among  the  as- 
sets of,  the  wrongdoer,  but  are  actually 
traced  out  of  his  hands,  and  are  shown  to 
have  been  dissipated,  then  the  beneficiary  of 
the  trust  fund  is  not  entitled  to  have  his 
claim  allowed  as  a  preferred  one  against  the 
ecrtate  of  the  insolvent  wrongdoer.  If  the 
trust  property  consisted  of  money,  the  claim 
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of  the  beneficiary  of  the  trust  fund  may  be 
preferred  to  the  claims  of  other  creditors,  to 
the  extent  of  the  cash  found  among  the  as- 
sets of  the  insolvent  trustee  at  the  time  of 
his  failure,  unless  it  affirmatively  appears 
that  such  cash  assets  were  not  a  part  of  the 
trust  fund."  And  in  that  case  the  contro- 
verted claim  was  allowed  as  a  preferred  one 
only  to  the  extent  of  the  cash  on  hand.  It 
is  contended,  however,  that  the  power  of  at- 
torney presented  by  Thompson  to  Smith  at 
the  time  the  draft  was  left  with  the  bank  is 
a  general  one,  and  not  special,  and  under  it 
he  had  the  power  to  deposit  the  proceeds  of 
this  draft,  if  he  thought  proper;  it  following 
from  the  evidence  that  he  did  in  fact  deposit 
the  draft,  an  account  being  opened  on  the 
books  of  the  bank  on  the  strength  thereof, 
thus  making  him  a  general,  and  not  a  pre- 
ferred, creditor,  of  the  bank.  To  this  we  re- 
ply, the  power  is  special  and  not  general, 
but  that  the  extent  of  the  latter  becomes  un- 
important when  the  record  discloses  ample 
evidence  on  which  to  base  the  finding  of  the 
court  that  the  draft  was  accepted  by  the 
bank  for  collection^  and  not  otherwise.  It 
is  contended  that  the  avails  of  this  draft 
were  not  traced  into  the  assets  of  the  bank, 
but  that  in  fact  the  bank  received  credit  for 
the  amount  thereof  by  the  Omaha  bank, 
which  credit  went  to  liquidate  an  indebted- 
ness of  the  Bank  of  Commerce  to  the  Omaha 
bank.  It  is  true  that  the  evidence  shows  a 
credit  by  the  Omaha  bank,  but  it  is  also 
shown  Uiat  the  sum  of  $2,000  in  currency 
was  sent  the  Bank  of  Commerce  by  the  Oma- 
ha bank  a  very  short  time  after  the  receipt 
of  this  draft,  and  there  is  no  evidence  to  es- 
tablish the  fact  that  this  currency  was  not 
the  proceeds  of  the  draft;  and,  in  the  absence 
of  evidence  to  the  contrary,  the  presumption 
is  that  it  is  suoh  proceeds,  and  by  this  evi- 
dence is  upheld  the  finding  of  the  court  that 
the  bank  received  the  proceeds  of  the  draft 

It  is  contended  that,  although  it  should 
be  found  that  Thompson  had  no  authority, 
under  his  power  from  Mrs.  Spencer,  to  open 
a  general  account,  as  her  agent,  with  the 
bank,  yet  she,  by  accepting  the  sums  of 
money  advanced  by  the  bank,  and  he,  by  be- 
ginning this  suit,  ratified  such  acts.  As  be- 
fore stated,  there  is  ample  evidence  from 
which  to  support  the  finding  of  the  court 
below  that  this  draft  was  never  received  by 
the  bank  as  a  deposit,  but  for  collection  only, 
and  that  the  bank  merely  advanced  the  sums 
of  money  mentioned  on  the  security  of  this 
draft;  and,  that  being  the  case,  no  question 
of  ratification  can  arise. 

It  is  obvious  that  the  lower  court  was 
right  in  its  findings  and  judgment;  that  the 
evidence  discloses  a  sufficient  fund  in  the 
hands  of  the  bank  at  the  time  of  its  failure 
to  pay  this  draft,  and  that  it  will  be  pre- 
sumed, in  the  absence  of  a  showing  to  the 
contrary,  that  the  proceeds  of  this  draft  were 
a  part  of  this  fund :  and  that  the  judgment 
making  this  a  preferred  claim  against  said 
bank,  to  the  extent  of  the  cash  on  hand  at  the 
time  of  such  failure,  is  right.  The  lien  of 
such  claim  extends  to  the  cash  on  hand  at 
the  time  of  such  failure.  Including,  however. 
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the  amount  of  deposit  in  other  banksi  and 
to  no  other  assets  of  the  bank.  We  make 
this  observation  for  the  reason  that  the 
judgment  below  may  be  construed  to  extend 
the  lien  of  Thompson's  claim  to  other  assets 
of  the  bank  than  the  cash  items  alluded  to. 

This  being  a  proceeding  on  appeal,  and 
not  in  error,  the  objection  that  the  lower 
•court  erred  in  admitting  the  evidence  of 
Thompson  as '  to  what  took  place  between 
faim  and  Smith,  the  cashier  of  the  bank, — 


Smith  being  now  deceased, — cannot  be  con- 
sidered. However,  the  court  has  carefully 
examined  the  evidence,  and  is  of  the  opinion 
that  the  judgment  is  based  upon  sufficient 
competent  evidence,  aside  from  that  of 
Thompson,  to  sustain  the  judgment. 
Affiitned, 

Petition  for   rehearing   denied  June    18 
1901. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Mary  E.  KOCHER 

V, 

SUPREME  COUNCIL  CATHOLIC  BENEV- 
OLENT LEGION,  Plff,  in  Err. 


( N.  J.. 


...) 


•1.  Where  the  constitation  and  by- 
laws of  a  miitiial  beneficial  ansocla- 
tlon  limit  the  appointment  of  itn  ofll- 
cers  and  the  scope  of  their  powers  and  du- 
ties, and  forbid  the  alteration  or  amendment 
of  such  constitution  except  by  the  goyeming 
body  in  the  mode  therein  provided,  and 
where  the  members  of  such  association  have 
agreed  as  part  of  their  contract  of  member- 
ship to  strictly  comply  with  the  laws,  rules, 
and  regulations  of  the  association,  the  offi- 
cers thereof  have  no  power  to  waive  the 
provisions  of  such  by-laws  as  relate  to  the 
substance  of  the  contract  between  the  in- 
dividual member  and  his  associates  in  their 
corporate  capacity. 

a.  In  a  unit  by  the  wife  ol  a  member 
of  unch  an  asuociation,  who  was  the 
l>eneficiary  named  in  the  certificate,  to  recov- 
er the  amount 'Of  the  death  benefit  named 
therein,  evidence  of  parol  declarations  of  the 
secretary  to  the  plaintiff  waiving  the  pay- 
ment of  assessments  for  death  benefits  re- 
quired by  the  by-laws  until  such  time  as 
she  should  find  out  whether  her  husband  was 
dead  or  alive,  were  admitted  in  evidence  by 
the  trial  Judge  over  objection.  Held,  on  re- 
view, that  this  was  error. 

iDcpue,  Ch.  J.,  and  Van  Syckel,  Bogert,  and 
Krueger,  JJ„  dissent,) 

(March  5,  1901.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgrment  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  the  amount  alleged 
to  be  due  on  a  mutual  benefit  certificate. 
Reversed, 

The  facts  are  stated  in  the  opinion. 
Mr.  Clarence  D.  Meyer  for  plaintiff  in 
•error. 

•Headnotes  by  Hxnobickson^  J. 


Mr,  Samuel  F.  Biselow,  for  defendant 
in  error : 

Courts  incline  strongly  in  favor  of  a  liberal 
construction  of  stipulations  which  save  con- 
tracts of  insurance  from  forfeiture. 

Holland  v.  Supreme  Council,  0,  of  0,  F.  54 
N.  J.  L.  408,  25  Atl.  367 ;  Carson  v.  Jersey 
City  Ins,  Co,  43  N.  J.  L.  304,  39  Am.  Rep. 
684;  Palmer  v.  Warren  Ins,  Co,  1  Story,  360, 
Fed.  Cas.  No.  10,698;  Stone  v.  United  States 
Casualty  Co.  34  N.  J.  L.  375;  Hartford  F. 
Ins,  Co.  V.  Walsh,  54  111.  164,  5  Am.  Rep. 
115. 

In  the  case  of  benefit  societies  the  contract 
must  be  construed  liberally  to  carry  out  the 
benevolent  object. 

1  Dacon,  Ben.  Soc.  178;  Covenant  Mut. 
Ben,  Asso.  v.  Sears,  114  111.  108,  29  N.  E. 
480. 

One  who  intrusts  authority  to  another  is 
bound  by  all  that  is  done  by  the  agent  within 
the  scope  of  his  apparent  power,  and  cannot 
screen  himself  from  the  consequences  thereof 
upon  the  ground  that  no  authority  was  given 
to  do  the  particular  act. 

MillvUle  Mut,  Marine  d  F.  Ins,  Co.  v.  Me- 
olianics'  d  W,  Bldg,  d  L.  Asso.  43  N.  J.  L. 
654. 

Hendriokson,  J.,  delivered  the  opinion 
of  the  court: 

The  suit  was  brought  by  Mary  E.  Kocher, 
the  plaintiff  below,  against  the  defendant,  an 
incorporated  benevolent  association  located 
at  Brooklyn,  New  York,  to  recover  $1,000, 
claimed  to  be  due  her  as  the  beneficiary 
named  in  a  benefit  certificate  dated  October 
29,  1894,  issued  by  the  association  to  her 
husband,  George  J.  Kocher.  He  was  a  mem- 
ber and  a  second-grade  contributor  to  the 
benefit  fund  of  St.  Brendan  Council  446, 
Catholic  Benevolent  Legion,  located  at  New- 
ark. New  Jersey,  a  subordinate  council  of 
the  defendant  association;  and  this  certifi- 
cate was  issued  to  said  holder  upon  evidence 
received  that  he  was  a  second-grade  contrib- 
utor to  the  benefit  fund  of  said  l^on,  and 
upon  condition  that  the  statements  in  his 


KoTE. — For  authorities  in  this  series  as  to 
waiver  by  agent  of  payment  of  premium  in 
cash,  or  of  default  for  nonpayment,  see  New- 
ark Mach.  Co.  V.  Kenton  Ins.  Co.  (Ohio)  22  L. 
R.  A.  768;  Cole  v.  Union  Cent.  L.  Ins.  Co. 
(Wash.)  47  L.  R.  A.  201;  Stewart  v.  Union 
Mut.  L.  Ins.  Co.  (N.  Y.)  42  L.  R.  A.  147 ;  Rob- 
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Inson  V.  Continental  Ina  Co.  (Mich.)  0  L.  R. 
A.  95 :  Lantz  v.  Vermont  L.  Ins.  Co.  (Pa.)  10 
L.  R.  A.  677 ;  and  a  few  cases  in  a  note  to 
Phcenix  Ins.  Co.  v.  Tomlinson  (Ind.)  9  L.  B. 
A.  817,  QS  well  as  note  to  Hoose  v.  Presoott 
Ina  Co.   (Mich.)   11  L.  R.  A.  844. 
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application  for  membership  were  true,  and 
that  he  would  strictly  comply  with  the  laws, 
rules,  and  regulations  of  the  l^ion.  The 
controversy  arises  over  the  ruling  of  the 
trial  judge  at  the  Essex  circuit  in  admitting 
the  evidence  of  the  plaintiff  to  prove  alleged 
parol  declarations  of  the  supreme  secretary 
of  tlie  defendant,  the  effect  of  which  was 
held  to  be  a  waiver  of  the  payments  of  the 
assessments  due  the  benefit  fund  as  required 
by  the  constitution  and  by  the  by-laws  of  the 
defendant  association.  This  feature  of  the 
proofs  arose  in  this  way :  The  husband  dis- 
appeared from  the  city  of  Newark  on  August 
27,  1804,  and  did  not  return  until  October 
10,  1806.  He  was  sick  when  he  returned  un- 
expectedly, and  died  February  20,  1897.  He 
was  in  good  standing  up  to  the  day  he  left, 
and  thereafter  his  wife,  the  beneficiary,  paid 
his  assessments,  which  came  due  on  the  1st 
and  15th  of  each  month,  down  to  February 
15,  1895.  She  did  not  pay  the  assessment 
No.  232,  which  came  due  on  March  1st  suc- 
ceeding, but  tlie  local  council  advanced  that 
for  the  member.  A  subordinate  council  was 
authorized  by  the  laws  of  the  legion  to  au- 
thorize the  payment  of  a  member's  assess- 
ment as  a  loan  or  gift  from  its  general  fund 
if  actually  paid  in  cash  to  the  collector  with- 
in the  time  prescribed  for  payment.  The 
ne\t  assessment, — 233, — which  fell  due 
March  15,  1895,  was  not  paid.  One  of  the 
laws  of  the  legion  enacted  that  any  member 
failing  to  pay  a  regular  assessment  on  or 
before  the  1st  and  15th  of  each  calendar 
month,  as  therein  provided,  should  stand 
suspended.  There  was  a  subsequent  provi- 
sion that  a  member  of  the  legion  who  was 
suspended,  applying  to  be  reinstated,  must 
pay  the  full  amount  of  arrears  for  dues  and 
fines,  all  assessments  occurring  on  or  before 
the  date  of  the  suspension,  and  all  dues  and 
assessments  or  other  liabilities  which  would 
have  been  charged  against  him  during  the 
period  of  sixty  days  after  his  suspension.  A 
tender  was  made  of  the  unpaid  assessment 
after  the  husband  returned,  which  was  re- 
fused. In  addition,  he  must  also  furnish  the 
council  a  certificate  of  the  medical  examiner, 
showing  his  physical  condition,  and  that  he 
is  a  proper  subject  for  membership.  This 
he  did  not  do.  The  learned  trial  judge  seems 
to  have  rightly  assumed  that  the  suspension 
followed  a  default  in  the  payment  of  the  as- 
sessment when  due,  ex  propria  vigorCy  with- 
out such  suspension  being  evidenced  by  anj' 
act  of  the  local  or  supreme  council;  and  that 
b^  such  suspension  the  member  forfeits  his 
rights  under  his  benefit  certificate.  This  is 
the  true  rule.  Catoir  v.  American  L.  Ins.  d 
T.  Co.  33  N.  J.  L.  487 ;  Rood  v.  Railway  Pasts, 
d  Frcjfjht  Conductors*  Mut.  Ben.  Asso.  31 
Fed.  63 ;  Hudson  v.  Knickerbocker  L.  Ins. 
Co.  28  N.  J.  Kq.  167.  The  by-law  of  the  su- 
preme council  which  fixes  the  dates  of  pay- 
ments of  the  assessments  adds  that  no  fur- 
ther notice  shall  be  necessary.  Under  such 
a  provision  of  the  by-laws,  notice  of  the  non- 
payment was  not  necessary  to  give  effect  to 
the  suspension  and  forfeiture.  Borgracfc 
V.  f<uprcme  Lodge,  K.  d  L.  of  H.  22  Mo.  App. 
127-142;  Illinois  Masons*  Benev.  Soo,  v. 
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Bcldwin,  8G  111.  479;  Madeira  ▼.  Merekanta' 
Exch.  MuU  Ben.  8oc.  5  McCrary,  258,  10 
Fed.  749. 

The  trial  judge  also  charged  the  jury  that 
under  the  proofs  he  would  have  no  hesita- 
tion in  directing  a  verdict  for  the  defendant 
but  for  the  plaintiff's  evidence  of  the  parol 
declarations  of  the  supreme  secretary  above 
alluded  to.  This  evidence  was  admitted  over 
the  defendant's  objection,  and  the  legality  of 
the  ruling  is  the  only  question  we  need  con- 
sider. This  evidence  was  to  the  effect  that 
the  plaintiff  had  received  information  in  the 
fall  of  1894  which  led  her  to  think  her  hus- 
band was  dead,  but  she  could  not  maJke  the 
required  proof.  She  continued  paying  the 
assessments  until  February  13,  1895,  when 
she  paid  the  assessment  that  fell  due  on  the 
15th  of  that  month.  She  spoke  to  the  col- 
lector of  the  local  council  as  to  whether  she 
should  continue  paying  the  assessments  and 
dues,  and  what  she  should  do  about  it.  Get- 
ting no  satisfaction  from  him,  she  testified 
that  she  visited  the  supreme  secretary  of  the 
legion  at  Brooklyn  on  one  or  two  different 
occasions,  and  that  in  answer  to  her  inquir- 
ies the  latter  told  her  not  to  bother  about 
either  assessments  or  dues  until  such  time 
as  she  found  out  whether  her  husband  was 
dead  or  alive, — and  that  if,  at  any  time,  she 
found  out  that  he  was  alive,  she  could  come 
to  them,  and  have  him  in  full  benefit  by  pay- 
ing back  dues  and  assessments;  and  that  he 
furthei'  told  her  that  the  suspension  did  not 
amount  to  anything.  Whether  these  con- 
versations occurred  before  or  after  March 
15,  1895,  does  not  clearly  appear.  They 
were  somewhere  near  that  date.  But  the  su- 
preme secretaiy,  when  called  by  the  defend- 
ant, denied  making  statements  of  the  charac- 
ter attributed  to  him,  or  waiving  in  any  way 
the  payments  of  assessmei^ts  when  due.  ft 
will  be  observed  that  the  effect  of  the  judge's 
ruling  was  to  permit  the  alleged  declara- 
tions of  the  supreme  secretary,  if  proved,  to 
cause  the  by-laws  of  the  legion  to  be  waived 
and  set  aside  in  the  respect  mentioned.  In 
the  constitution  of  the  legion  it  is  declared 
that  the  constitution  of  the  supreme  council 
and  the  laws  governing  the  benefit  fund  shall 
not  be  altered  or  amended  except  by  a  three- 
fourths  vote  of  the  members  present  at  a 
regular  meeting  of  the  supreme  council,  etc. 
The  powers  and  duties  of  the  supreme  secre- 
tary, as  defined  in  the  constitution  and  by- 
laws, are  largely  clerical,  connected  with  the 
meetings  of  the  supreme  council,  conducting 
its  correspondence,  etc.;  but  he  is  nowhere 
clothed  with  power  to  waive  or  suspend  any» 
of  the  provisions  of  the  constitution  and 
laws  of  the  legion.  The  trial  judge  seems 
to  have  reached  the  conclusion  that  this  offi- 
cer had  the  power  to  waive  the  provisions  of 
the  by-laws  in  question  on  the  groimd,  as  the 
judge  said  he  thought,  that  under  the  by- 
laws such  oflTiccr  was  the  general  manager 
of  the  corporation,  and  that  he  was  the  man 
who  represented  the  corporation.  But,  sup- 
posing he  was  such  general  manager,  it  does 
not  follow,  for  that  reason  alone,  that  he 
could,  under  the  circumstances  of  the  case, 
waive  the  provisions  of  the  constitution  and 
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by-laws  in  question.  It  is  true  that  the  la^ 
of  agency  applies  to  oflicers  of  corporations, 
and  that,  if  any  officer  of  a  corporation  is 
allowed  to  exei'cise  general  authority  in  re- 
spect to  the  business  of  the  corporation,  or  a 
particular  branch  of  it>  for  a  considerable 
time,  or,  in  other  words,  if  he  is  held  out  to 
the  world  as  having  authority  in  the  prem- 
ises, th-e  corporation  is  bound  by  his  acts  in 
the  same  manner  as  if  the  authority  was  ex- 
pressly granted.  17  Am.  &  Eng.  £nc.  Law, 
p.  135.  But  this  immunity  is  extended  to 
those  only  dealing  in  good  faith  with  such 
oflicers,  and  who  do  not  know,  or  are  not 
bound  to  know,  the  limitations  of  their 
power  by  the  provisions  of  the  company's 
charter.  Id.  133-138;  Adrio/nce  v.  Koome, 
52  Barb.  400.  In  the  present  case  the  plain- 
tiff is  not  in  the  attitude  of  one  dealing  with 
the  corpooration  in  good  faith  and  without 
notice.  As  beneficiary  she  had  no  vested  in- 
terest, even,  in  the  benefit  certificate.  A  by- 
law authorized  the  holder  of  it  to  change  the 
beneficiary  at  any  time.  She  was  recog- 
nized, perhaps,  as  an  agent  of  her  husband 
in  ]>aying  the  assessment,  and  she  could  oc- 
cupy a  no  more  favorable  position  than  he  in 
dealing  with  the  corporation.  And  he,  hav- 
inflf  been  a  charter  member  and  former  presi- 
dent of  the  subordinate  council,  must  be  held 
to  have  been  acquainted  with  the  provisions 
of  the  constitution  and  by-laws  of  the  le- 
gion. Besides,  it  is  a  general  principle  that 
persons  entering  mutual  companies  are  pre- 
iiuraed  to  know  the  terms  of  the  charter  and 
by-laws  under  which  they  are  organized. 
Nor  can  the  oflicers  of  such  aasociations  dis- 
pense with  the  terms  and  oonditions  of  such 
charter  and  by-laws  unless  they  are  ex- 
pressly authorized  to  do  so.  Belleville  Mut. 
his.  Co.  V.  Van  Winkle,  12  N.  J.  Eq.  333- 
342;  Hale  v.  Mechanics'  Mut.  F,  Ins.  Co.  6 
Gray,  169,  66  Am.  Dec.  410;  Brewer  v.  Chel- 
sea Mut.  F.  Ins.  Co.  14  Gray,  203;  Miller  v. 
Eillshorough  Mut.  F.  Assur.  Asso.  42  N.  J. 
Eq.  459,  7  Atl.  895,  44  N.  J.  Eq.  224,  10  Atl. 
106,  14  Atl.  278.  The  officers  of  a  mutual 
association  have  no  power  to  waive  by-laws 
relating  to  the  substance  of  the  contract  be- 
tween an  individual  member  and  his  associ- 
ates in  their  corporate  capacity.  3  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1069 ;  Niblack,  Mut. 
Ben.  Soc.  2d  ed.  195;  Mulrey  v.  Shaiiytnui 
Mut.  F.  Ins.  Co.  4  Allen,  116,  81  Am.  Dec. 
089 ;  Evans  v.  Trimountain  Mut.  F.  Ins.  Co. 
9  Allen,  329;  McCoy  v.  Roman  Catholic  Mut. 
Ins.  Co.  152  Mass.  272,  25  N.  E.  289 ;  Lyon  v. 
Supreme  Assembly,  Royal  Soc.  of  O.  F.  153 


Mass.  83,  26  N.  E.  230.  Again,  the  constitu- 
tion is  the  fundamental  law  of  these  benevo- 
lent associations,  to  which  all  who  come 
within  its  operation  must  conform.  Mora- 
wetz,  Priv.  Corp.  2d  ed.  494;  Niblack,  Ben. 
Soc.  2d  ed.  §  14.  There  is  a  class  of  cases 
which  may  perhaps  form  an  exception  to  the 
application  of  the  general  principles  above 
laid  down,  and  that  is  where  a  course  of  deal- 
ing by  oflicers  and  agents  of  a  corporation 
at  variance  with  the  strict  limitation  of  duty 
has  bepn  established  by  proof  of  the  usage, 
which  has  been  permitted  to  grow  up  in  the 
transaction  of  its  business,  and  of  the  ac- 
quiescence of  its  managing  officers  charged 
with  the  duty  to  provide  and  control  the 
company's  business.  17  Am.  &  Eng.  Enc. 
Law,  §  9;  Niblack,  Ben.  Soc.  2d  ed.  §  192. 
But  whether  the  proof  of  such  usage  or  ap- 
parent authority  would  be  sufficient  to  jus- 
tify the  evidence  of  waiver  offered  in  this 
case  it  is  unnecessary  to  decide.  The  defend- 
ant association  had  its  supreme  council, 
which  was  its  legislative  body,  and  the  presi- 
dent of  the  supreme  council  was  an  officer  of 
large  powers,  but  subordinate  to  the  council. 
It  is  needless,  I  think,  in  this  case  to  go  into 
the  powers  and  duties  of  the  several  officers 
of  the  legion,  and  endeavor  to  settle  defi- 
nitely which  might  be  properly  said  to  be  the 
managing  officer  of  the  corporation;  for  the 
case  is  absolutely  barren  oi  proof  that  there 
was  any  usage  or  practice  of  the  association 
that  permitted  or  sanctioned  any  previous 
acts  of  the  supreme  secretary  or  other  offi- 
cers in  waiving  the  payment  of  assessments 
or  dues  from  members  of  the  legion  under 
any  circumstances.  Isolated  instances  of 
forfeiture  are  insufficient  to  prove  a  cus- 
tom, and  cannot  be  shown  to  overcome  or 
change  the  express  provisions  of  the  contract 
of  insurance.  Niblack,  Ben.  Soc.  2d  ed.  §  536. 
There  is  no  proof  that  the  supreme  secretary 
or  other  oflicers  had  ever  on  any  previous  oc- 
casion waived  these  or  any  other  provisions 
of  the  constitution  and  by-law^s  of  the  legion. 
So  that  it  is  impossible  to  uphold  such  a 
radical  departure  from  duty  as  alleged  on 
the  part  of  the  supreme  secretary  upon  the 
theory  of  usage  or  apparent  authority. 

I  think  it  plain  that  the  refusal  to  over- 
rule this  testimony  as  to  the  parol  declara- 
tions of  the  supreme  secretary  was  error, 
and  that  for  this  reason  the  judgment  below 
should  be  reversed. 

Depne,  Ch.  J.,  and  Van  Syckel,  Bo- 
gert,  and  Krneper,  JJ.,  dissent. 
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STATE  of  Ohio 

V. 

Timothy  HOGAN. 

(63  Ohio  St.  202.) 

•Revined    Statnteii,    |    0995,    commoiily 

*Headnote  by  the  Coubt. 


known  an  the  <<trainp  law,"  whereby 
punishment  Is  prescribed  for  threatening  to 
do  injury  to  the  person  of  another  by  a 
tramp,  Is  not  In  conflict  with  the  Ohio  Bill 
of  Rights,  nor  with  S  26  of  article  2  of  the 
Constitution,  nor  with  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 

(October  16,  1900.) 


Note. — The  constitutionality  of  legislation  I  made  against  one  class  of  people  as  compared 
respectmg  crime,  in  which  a  discrimination  Is  I  with  other  people  by  imposing  heavier  now- 
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EXCEPTIONS  by  the  State  to  rulings  of 
the  Ck)urt  of  Ck>mmoii  Pleas  for  Scioto 
County  made  during  the  trial  of  an  indict- 
ment for  violation  of  the  tramj)  law  which 
resulted  in  an  acquittal.    Sustained, 

Statement  by  Syear,  J.r 

Timothy  Hogan  was  indicted  for  a  viola- 
tion of  §  6905,  Rev.  Stat.,  commonly  known 
as  the  "tramp  law."  Hogan's  counsel  inter- 
posed a  demurrer  to  the  indictment,  which 
was  sustained  by  the  court,  and  defendant 
discharged.  The  prosecuting  attorney  now 
presents  his  bill  of  exceptions  to  such  deci- 
sion, and  a^s  the  decision  of  this  court 
thereon,  in  order  to  determine  the  law  to 
govern  in  any  similar  case. 

Mr.  Henry  Bannon,  for  the  State: 

The  clause  in  the  statute  regulating  the 
carrying  of  a  firearm  does  not  render  the 
statute  unconstitutional. 

The  offense  of  going  armed  with  a  danger- 
ous weapon  to  the  terror  of  the  people  was 
indictable  at  common  law. 

State  V.  Bunthjy  25  N.  0.  (3  Ired.  L.)  418, 
40  Am.  Dec.  416. 

Almost  every  state  provides  a  penalty  for 
the  carrying  of  concealed  weapons,  some 
states  making  it  a  penalty  to  carry  a  weapon 
whether  concealed  or  not. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  729. 

It  is  the  province  of  the  legislature  to  reg- 
ulate the  carrying  of  firearms,  and  enact- 
ments for  that  purpose  are  valid  and  consti- 
tutional. 

Com,  V.  Murphy,  166  Mass.  171,  32  L.  R. 
A.  606,  44  N.  E.  138;  Miller  v.  Texas,  153  U. 
S.  635,  38  L.  ed.  812,  14  Sup.  Ct.  Rep.  874; 
Andrews  v.  State,  3  Heisk.  165,  8  Am.  Rep. 
8. 

This  clause  may  be  entirely  omitted  with- 
out affecting  in  the  least  the  other  provi- 
sions of  the  enactment. 

Exchange  Bank  v.  Hines,  3  Ohio  St.  34; 
Com,  V.  Clapp,  5  Gray,  97 ;  Fisher  v.  McGirr, 
1  Oray,  1,  01  Am.  Dec.  381 ;  Fayette  County 
Treasurer  v.  People's  d  D.  Bank,  47  Ohio 
St.  503,  10  L.  R.  A.  196,  25  N.  E.  697. 

Ohio  Kev.  Stat,  fi  6995,  is  not  special  or 
class  legislation. 

State  V.  Schlemmer,  42  La.  Ann.  1166,  10 
L.  R,  A.  135,  8  So.  307 ;  Barhier  v.  Connolly, 
113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
357:  Cleveland,  C,  C.  d  St.  L.  R.  Co.  v. 
Backus,  133  Ind.  513,  18  L.  R.  A.  729,  33  N. 
E.  421;  Sutton  v.  State,  96  Tenn.  696,  33  L. 
R.  A.  589,  36  S.  W.  697 ;  Lehman  v.  McBride, 
15  Ohio  St.  573;  Broton  v.  State,  38  Ohio  St. 
374. 

It  is  within  the  power  of  the  body  that  leg- 
islates for  the  people  to  determine  whether 
particular  rules  shall  apply  to  all  the  citi- 
zens of  the  state  or  to  a  class  of  its  citizens 
only,  the  limitation  upon  such  power  being 
that  any  distinction  made  by  them  must  be 
based  upon  some  reason  which  renders  such 
distinction  important. 


Coolev,  Const.  Lim.  (1868)  391-397;  Mis- 
souri P.  R.  Co.  V.  Mackey,  127  U.  S.  205,  32 
L.  ed.  107,  8  Sup.  Ct.  Rep.  1161;  Wdlston  v. 
Nevin,  128  U.  S.  578,  32  L.  ed.  544,  9  Sup. 
Ct  Rep.  192;  Wurts  v.  Hoagland,  114  U.  S. 
606,  29  L.  ed.  229,  5  Sup.  Ct  Rep.  1086 ;  Netc 
York,  N.  H.  d  E.  R.  Co.  v.  Hfevo  York,  165 
U.  S.  628,  41  L.  ed.  853,  17  Sup.  Ct.  Rep.  418. 

Vagrants  and  those  following  vicious  pur- 
suits have  always  been  subject  to  legislation. 

State  em  rel.  Coleman  v.  Maxcy,  1  McMull. 
L.  601 ;  Roberts  v.  State,  14  Mo.  138,  55  Am. 
Dec.  97 ;  People  v.  Forbes,  4  Park.  Crim. 
Rep.  611. 

This  statute  is  the  proper  exercise  of  the 
police  power  of  the  state  for  the  preservation 
of  public  order  and  to  prevent  offenses 
against  the  state. 

Cooley,  Const.  Law,  p.  309 ;  Cooley,  Const. 
Lim.  p.  672 ;  Stone  v.  Mississippi,  101  U.  S. 
814,  25  L.  ed.  1079;  Barbier  v.  Connolly,  113 
U.  S.  27,  28  L.  ed.  923,  6  Sup.  Ct  Rep.  357. 

Hie  punishment  imposed  is  not  bo  severe 
as  to  sfkock  public  sentiment 

Cooley,  Const.  Lim.  330;  Re  Kemmler,  136 
U.  S.  436,  34  L.  ed.  619,  10  Sup.  Ct.  Rep. 
930 ;  Comelison  v.  Com,  84  Ky.  683,  2  S.  W. 
235. 

Mr,  Oeorse  M.  OsbovBt  for  defendant: 

All  men  are  by  nature  free  and  independ- 
ent, and  have  certain  inalienable  rights, 
among  which  are  those  of  enjoying  and  de- 
fending life  and  liberty,  acquiring,  poeeess- 
ing,  and  protecting  property,  and  eeddng 
and  obtaining  happiness  and  safety. 

Const  1852,  art  1,  S  1. 

The  inalienable  right  of  enjoying  liberty 
and  acquiring  property,  guaranteed  by  the 
1st  section  of  the  Bill  of  Rights  of  the  Con- 
stitution, embraces  the  rieht  to  be  free  in 
the  enjoyment  of  our  faculties,  subject  only 
to  such  restraints  as  are  necessary  for  the 
common  welfare. 

Palmer  v.  Tingle,  65  Ohio  St  423,  45  N. 
E.  313. 

The  right  of  a  citizen  to  the  equal  protec- 
tion of  the  law  cannot  be  trampled  under 
foot  under  the  disguise  of  a  police  regula- 
tion. 

State  V.  WaUh,  136  Mo.  400,  35  L.  R.  A. 
231,  37  S.  W.  1112;  Pace  v.  Alahama,  106  17. 
S.  583,  27  L.  ed.  207,  1  Sup.  Ct  Rep.  637; 
Lccper  v.  Texas,  139  U.  S.  462,  35  L.  ed.  225. 
11  Sup.  Ct.  Rep.  677;  Caldwell  v.  Texas,  137 
U.  S.  697,  34  L.  ed.  818,  11  Sup.  Ct.  Rep. 
224;  Barhier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923,  5  Sup.  Ct.  Rep.  367;  Donnell  v. 
State,  48  Miss.  661,  12  Am.  Rep.  375;  Hurt- 
ado  V.  California,  110  U.  S.  510,  28  L.  ed.  232. 
4  Sup.  Ct.  Rep.  Ill,  292;  United  States  v. 
Cruikshank,  92  U.  S.  542,  23  L.  ed.  588. 

The  natural  rights  of  man  were  recognized 
and  insisted  upon  by  the  founders  of  our 
country  and  the  framers  of  our  Constitu- 
tion as  the  fundamental  basis  of  our  insti- 
tutions. 

Passenger   Cases,  7    How.   282,  12  L.  ed. 


altles  upon  them,  Is  considered  In  a  division  of 
the  note  on  eqaaltty  of  privileges  and  immun- 
Ities  and  protection,  which  accompanies  the 
case  of  Louisville  Safety  Vault  &  T.  Co.  v. 
62  L.  R.  A. 


Louisville  &  N.  B.  Co.  (Ky.)  14  L.  R.  A.  on 
page  584 ;  also  State  ▼  Workman  (W  Va.)  14 
L.  R.  A.  600. 
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702;  BlaugUer-EoMe  Cases,  16  Wall.  36,  21 
L.  ed.  394;  Ea  parte  Falk,  42  Ohio  St  638. 

When  a  state  has,  by  a  general  law,  cre- 
ated a  crime  and  fixed  the  maximum  of  its 
punishment  a  special  statute  operating  only 
in  localities,  or  upon  particular  individuals, 
whereby,  for  no  perceptible  reason,  the  same 
identical  crime,  which  exists  in  the  viola- 
tion of  a  statute  applicable  to  the  whole 
state,  can  therein,  or  in  those  persons,  be 
punished  with  double  the  severity  that  it 
•could  be  elsewhere  in  the  same  state,  is  with- 
in the  constitutional  prohibition. 

State  em  rel.  Oarvey  v.  Whittaker  (La. 
Ann.)  35  L.  R.  A.  (^61,  and  note;  Re  Bayard, 
^5  Hun,  649,  61  How.  Pr.  294;  Johnson  ▼. 
Waukesha  County,  64  Wis.  281,  25  N.  W.  7; 
J3toutefihurgh  v.  Frazier,  16  App.  D.  C.  229, 
48  L.  R.  A.  220;  Wilkinson  v.  Leland,  2  Pet. 
€27,  7  L.  ed.  642;  Terrett  ▼.  Taylor,  9 
Oanch,  43,  3  L.  ed.  650. 

The  legislature  may  not,  under  the  guise  of 
protecting  the  public  interests,  arbitrarily 
interfere  with  the  private  business,  or  im- 
pose unusual  and  unnecessary  restrictions 
upon  lawful  occupations. 

Lawton  ▼.  Steele,  162  U.  8.  133,  38  L.  ed. 
885,  14  Sup.  Ct.  Rep.  499;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct. 
Rep.  10G4;  Minneapolis  d  St.  L.  R,  Co,  y. 
Beckwith,  129  U.  S.  26,  32  L.  ed.  685,  9  Sup. 
•Ct.  Rep.  207 ;  Hayes  v.  Missouri,  120  U.  8. 
as,  30  li.  ed.  678,  7  Sup.  Ct  Rep.  350;  Dun- 
<!an  v.  Missouri,  152  U.  S.  377,  38  L.  ed. 
485,  14  Sup.  Ct  Rep.  570;  Hocking  Valley 
Ooal  Co.  V.  Rosser,  53  Ohio  St  12,  29  L.  R.  A. 
386,  41  N.  E.  263 ;  State  em  rel.  Schwartz  v. 
Ferris,  53  Ohio  St  314,  30  L.  R.  A.  218,  41 
N.  E.  679;  State  v.  Hinman,  65  N.  H.  103, 
18  Atl.  194,  23  Am.  St  Rep.  22,  and  note. 

Spear,  J.,  delivered  the  opinion  of  the 
ooitrt: 

The  ground  of  the  demurrer  is  the  al- 
leged invalidity  of  the  statute  on  which  the 
prosecution  Is  based.  That  statute  (Rev. 
IStat  §  6995)  is:  "Whoever,  except  a  fe- 
male or  blind  person,  not  being  in  the  county 
in  which  he  usually  lives  or  has  his  home,  is 
found  going  about  begging  and  asking  sub- 
sistence by  charity,  shall  be  taken  and 
deemed  to  be  a  tramp;  any  tramp  who  enters 
A  dwelling  house,  or  yard  or  inclosure  about 
a  dwelling  house,  against  the  will  or  without 
the  permission  of  the  owner  or  occupant 
thereof,  or  does  not,  when  requested,  imme- 
diately leave  such  place,  or  is  found  carrying 
a  firearm,  or  other  dangerous  weapon,  or 
does  or  threatens  to  do  any  injury  to  the  per- 
son or  real  or  personal  property  of  another, 
«ha]l  be  imprisoned  in  the  penitentiary  not 
more  than  three  years  nor  less  than  one 
year;  and  any  person  may,  upon  view  of  any 
such  offense,  apprehend  such  offender,  and 
take  him  before  a  justice  of  the  pea^e,  or  oth- 
-©r  examining  officer,  for  examination."  It 
is  contended  that  the  section  contravenes  our 
bill  of  rights,  and  §  26  of  article  2  of  the 
Constitution,  and  the  14th  Amendment  to 
the  Constitution  of  the  United  States.  The 
indictment  is:  "That  Timothy  Hogan,  late 
of  the  county  of  Scioto  aforesaid,  on  the  4th 
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day  of  January,  in  the  year  of  our  Lord  1900, 
in  the  county  of  Scioto  aforesaid,  not  being 
then  and  there  a  female  person,  and  not  be- 
ing then  and  there  a  blind  person,  and  not 
being  then  and  there  in  the  county  in  which 
he  usually  lives  and  has  his  home,  and  bein? 
then  and  there  found  going  about  begging  and 
asking  subsistence  by  charity,  and  being  then 
and  there  a  tramp,  did  unlawfully  and  pur- 
posely threaten  to  do  an  injury  to  the  person 
of  another,  to  wit  to  the  person  of  Ferdi- 
nand C.  Searl,  Jr.,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state  of  Ohio."  It  will  be  noted  that  the  spe- 
cific charge  is  that  the  defendant,  being  a 
tramp,  did  unlawfully  and  purposely  threat- 
en to  do  an  injury  to  the  person  of  another. 
Our  inquiry  is  therefore  specially  directed  to 
the  sufficiency  of  the  indictment  and  the  va- 
lidity of  the  statute  as  to  the  acts  charged, 
and  the  right  of  the  state  to  prohibit  and 
punish  them  as  prescribed.  In  brief,  the 
claim  against  the  law  is  that  it  deprives  per- 
sons of  liberty  without  due  process  of  law, 
and  denies  to  them  the  equal  protection  of 
the  laws,  and  deprives  them  of  the  right  of 
seeking  and  obtaining  happiness  and  safety; 
that  it  is  an  act  of  a  general  nature  but  not 
of  uniform  operation  throughout  the  state; 
and  that  it  subjects  the  accused  to  a  cruel 
and  unusual  punishment  And  it  is  spe- 
cifically urged  that  the  act  does  not  operate 
uniformly,  because  it  provides  a  punishment 
for  an  offense  committed  in  one  county  dif- 
ferent from  punishment  for  a  like  act  com- 
mitted in  another,  inasmuch  as  the  offense 
of  threatening  to  do  injury  to  the  person  or 
property  of  another  in  a  county  other  than 
that  of  the  residence  of  the  accused  may  be 
punished  by  incarceration  in  the  penitenti- 
ary, while,  if  done  in  the  county  of  his  resi- 
dence, it  is,  at  most,  a  misdemeanor. 

It  is  conceded  that  the  law  is  of  a  general 
nature.  The  test  of  uniform  operation,  and 
with  respect  to  the  required  conformity  to 
the  "law  of  the  land,"  and  to  the  requirement 
of  "due  process  of  law,"  seems  to  be  that  if 
the  law  under  consideration  operates  equally 
upon  all  who  come  within  the  class  to  be 
affected,  embracing  all  persons  who  are  or 
may  be  in  like  situation,  and  circumstances, 
and  the  designation  of  the  class  is  reasona- 
ble, not  unjust  or  capricious  or  arbitrary, 
but  based  upon  a  real  distinction,  the  law 
does  operate  uniformly,  and  if,  added  to  this, 
the  law  is  enforced  by  usual  and  appropriate 
methods,  the  requirement  as  to  "due  process 
of  law"  is  satisfied.  As  said  by  Mr.  Justice 
Field  in  Dent  v.  West  Virginia,  129  U.  S. 
114,  32  L.  ed.  623,  9  Sup.  Ct  Rep.  231,  such 
"legislation  is  not  open  to  the  charge  of  de- 
priving one  of  his  righlte  without  due  process 
of  law,  if  it  be  general  in  its  operation  upon 
the  subjects  to  which  it  relates,  and  is  en- 
forceable in  the  usual  modes  .  .  . 
adapted  to  the  nature  of  the  case."  It  is  not 
essential  that  it  operate  upon  all  the  inhabi- 
tants of  the  state,  nor  is  it  an  objection  that 
it  distinguishes  a  class.  In  the  very  nature 
of  things,  the  law  must,  in  dealing  with  per- 
sons and  property  and  governmental  divi- 
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•ions,  group  persons  or  objects  having  simi- 
lar attributes  into  classes,  and  the  general 
assembly  must  legislate   appropriately   for 
each;  and  unless  it  is  made  manifest  that 
such  legislation  is  directly  forbidden  by  the 
Constitution,  or  the  attempted  classification 
is  purely  arbitrary,  unreasonable,  unjust,  or 
capricious,  the  power  of  the  general  assembly 
to  thus  classify  cannot  be  successfully  chal- 
lenged.    Nor  is  it  an  objection  to  a  penal 
statute  that  it  does  not  apply  to  all  persons 
who  might  by  any  possibility  commit  the  act 
interdicted.     It  is  for  the  legislature  to  de- 
termine how  far  to  go  in  order  to  afford  the 
desired  protection  to  society.     The  exemp- 
tion of  some,  where  it  does  not  interfere  with 
the  rights  of  others,  is  not  open  to  objection 
on  constitutional  grounds.    The  principle  is 
illustrated  in  the  statute  under  review.    Fe- 
males and  blind   persons  are  not  included 
within  its  terms.     This,   presumably,   from 
considerations  of  humanity,  but  principally 
because  but  little,  if  any,  danger  is  threat- 
ened from  such ;  and  this  exemption  has  not 
met  with  objection  in  this  case.     The  act  in 
question  undertakes  to  define  a  tramp  or  va- 
grant, by  stating  what  acts  shall  constitute 
such  character.     It  is,  in  the  main,  the  old 
method  of  describing  a  vagrant,  and  vagran- 
cy, time  out  of  mind,  has  been  deemed  a  con- 
dition calling  for  special  statutory  provi- 
sions ;  f .  6.  such  as  may  tend  to  suppress  the 
mischief  and  protect  society.    These  provi- 
sions rest  upon  the  economic  truth  that  in- 
dustry is  necessary  for  the  preservation  of 
society,  and  that  he  who,  being  able  to  work, 
and  not  able  otherwise  to  support  himself, 
deliberately  plans  to  exist  by  the  labor  of 
others,  is  an  enemy  to  society  and  to  the  com- 
monwealth.    The  statute  applies  to  all  of 
the  class  described,  no  matter  where  in  the 
sta'.e  they  may  be  found.     It  does  not  sub- 
ject any  coming  within  the  designation  to  a 
different  restriction,  or  accord  to  any  a  dif- 
ferent privilege  under  like  conditions.     So 
that,  unless  there  is  controlling  force  in  the 
objection  that  the  statute  seeks  to  punish  an 
offense  committed  in  one  county  in  a  differ- 
ent way  from  a  like  offense  committed  in  an- 
other count jr,  the  law  cannot  be  held  wanting 
in  uniformity  of  operation.    If  the  rule  is 
that  every  criminal  act  of  similar  nature  or 
character  must  meet  with  like  condemnation 
and    like   punishment,   without    respect   to 
whether  the  circumstances  under  which  it  is 
committed  are  the  same  or  are  different,  then 
the  statute  in  question  cannot  be  maintained. 
But  is  that  the  rule?     Is  it  not  manifest 
that  a  criminal  act  committed  under  some 
circumstances  and  in  some  situations  may  be 
followed     by    consequences    infinitely    more 
serious  than  if  committed  under  different  cir- 
cumsta,ncesr     Take   t^e  crime    of    forcibly 
breaking  into  a  dwelling  house  with  intent 
to  steal  or  commit  a  felony.    If  done  in  the 
night  season,  it  is  burglary  and  punished  ac- 
cordingly.    If  in  the  day  season,  it  is  pun- 
ished otherwise,  and  always  has  been.     At 
least,  the  distinction  in  the  two  offenses  has 
always   been   observed.     WhyT     There    can 
hardly  be  any  difference  between  them  as  to 
moral  turpitude.     The  reason  is  simply  that 
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the  consequences  as  to  injury  to  persons,  by 
bodily  harm  to  the  inmates  of  the  house  or 
by  terrorizing  them,  are  immensely  greater 
in  the  one  case  than  in  the  other,  and  the 
chances  of  detection  less.  Shall  the  burglar 
be  heard  to  complain  because  he  is  punished 
with  more  severity  than  the  mere  house- 
breaker? Again  we  have  a  statute  (§  7024) 
making  it  a  penitentiary  offense  for  a  teach- 
er to  have  sexual  intercourse  with  any  pupil 
with  her  consent  while  under  his  instruction, 
and  this  without  respect  to  the  age  of  either. 
Shall  a  seducer  who  offends  against  this  stat- 
ute be  heard  to  say  that  he  should  not  be 
punished,  because  another  man,  not  a  teach- 
er, had  he  accomplished  the  ruin  of  the 
same  woman,  would  have  gone  scot-free? 
Hardly.  One  Brown  made  that  plea  to  this 
court,  but  the  court  {Broum  v.  State,  3^ 
Ohio  St.  374)  refused  to  entertain  it,  and 
held  the  law  to  be  valid.  Here,  too,  the  mor- 
al turpitude  may  not  be  greater,  but  there  is 
an  e<;sential  difference  in  the  condition  of  the 
parties.  The  opportunity  for  winning  trust, 
confidence,  and  influence  is  likely  to  he  much 
greater  in  the  one  case  than  in  the  other. 
Hence  a  similar  act  by  the  one  is  severely 
punished,  while,  if  by  another,  no  criminal 
punishment  may  follow. 

The  distinction  sought  to  be  drawn  is  Il- 
lustrated further  by  the  United  States  stat- 
utes relating  to  mutiny,  piracy,  the  slave 
trade,  and  other  offenses  upon  the  high  seas 
(fiS  6359-6384,  U.  S.  Rev.  Stat.).  Piracy, 
by  the  law  of  nations,  is  any  robbery  or  for- 
cible depredation  on  the  high  seas  without 
lawful  authority,  done  animo  furandi;  and 
offenses  against  this  law,  where  the  party  is 
brought  into  or  found  in  the  United  States, 
are  punished  by  death.  Ck)ngress,  under  au- 
thority of  article  1,  §  8,  of  the  Constitution, 
has  further  defined  and  provided  for  the  pun- 
ishment of  piracy;  and,  by  the  provisions  of 
the  sections  referred  to,  robbery  on  the  high 
seas  is  made  piracy,  and  punishable  with 
death.  So,  too,  any  captain  or  mariner  who 
piratically  and  feloniously  runs  away  with 
a  vessel,  or  any  goods  or  merchandise  there- 
on, of  the  value  of  $50,  or  voluntarily  yields 
such  vessel  to  pirates,  or  any  seaman  who 
forcibly  endeavors  to  hinder  his  commander 
from  defending  the  ship  or  goods,  or  makes 
revolt  in  the  ship,  shall  be  adjudged  a  pirate 
and  suffer  death.  So,  too,  any  person  who, 
on  the  high  seas,  wilfully  and  corruptly 
casts  away  or  otherwise  destroys  any  vessel 
of  which  he  is  the  owner  in  whole  or  in  part, 
with  intent  to  injure  an  owner,  underwriter, 
or  merchant  having  goods  thereon,  and  any 
person,  not  being  an  owner,  who  on  the  high 
seas  wilfully  and  corruptly  casts  away  or 
otherwise  destroys  any  vessel  to  which  he 
belongs,  the  property  of  any  citizen,  shall 
suffer  death.  So,  in  regard  to  the  slave 
trade,  it  is  provided  that  anyone,  being  of 
the  crew  of  any  foreign  vessel  engaged  in 
the  slave  trade,  or  of  any  vessel  owned,  in 
whole  or  in  part,  or  navigated  by,  any  citi- 
zen, who  forcibly  confines  or  detains  on 
board  such  vessel  any  negro  or  mulatto,  with 
intent  to  make  such  negro  or  mulatto  a 
slave,  or  offers  to  sell  such  person,  or  any- 
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vhere  on  tide  water  transfers  to  any  vessel 
such  person,  or  delivers  on  shore  from  on 
board  such  veesel  such  person,  with  intent 
to  make  sale  of  such  person,  and  whoever,  be- 
ing of  such  crew,  seizes  any  negro  or  mulatto 
with  intent  to  make  such  person  a  slave,  or 
decoys  or  forcibly  brings  or  carries  or  re- 
ceives such  person  from  such  offender,  is  a 
pirate,  and  shall  suffer  death.  Acts  of  a 
similar  nature,  but  of  less  turpitude,  are 
punished  by  heavy  fines  or  by  imprisonment 
at  hard  labor  from  two  to  seven  years,  or 
both.  Has  anyone  ever  heard  of  a  jack  tar 
accused  of  mutiny,  or  a  captain  of  piracy, 
or  a  miscreant  engaged  in  the  slave  trade, 
successfully  maintaining  that  because  insub- 
ordination by  an  employee  on  the  land,  or 
robbery,  or  the  dealing  in  human  flesh,  is 
punished  in  a  different  manner  or  with  less 
severity,  or  not  punished  at  all,  is  a  reason 
why  he  should  not  be  convicted  and  have  his 
miserable  existence  terminated  on  the  gal- 
lows or  at  the  yard-arm?  And  yet  every 
one  familiar  with  criminal  law  will  at  once 
recognize  the  enormous  difference  between 
the  punishment  meted  out  under  these  sec- 
tions and  that  inflicted  upon  persons  guilty 
of  offenses  of  like  nature  within  domestic 
waters  or  on  land,  and  it  must  be  manifest 
that  the  ground  for  distinction  is  found  in 
the  differing  circumstances.  One  prominent 
consideration  moving  to  the  legislation, 
doubtless,  was  that  piracy  and  the  slave 
trade  were  offenses,  not  only  against  humani- 
ty, but  against  civilization,  committed  un- 
der circumstances  making  successful  resist- 
ance by  the  intended  victim  next  to  impos- 
sible, and  detection  and  apprehension  of  the 
guilty  party  extremely  difficult.  Piracy  had 
become  an  organized  system  of  robbery, 
often,  nay  generally,  involving  murder,  and 
extending  in  its  operation  over  the  whole 
globe;  and  the  slave  trade,  a  system  even 
worse,  combining,  as  it  did,  remorseless 
greed  and  barbarous  cruelty  inflicted  upon 
scores  and  hundreds  of  innocent  victims. 
And  the  intent  of  the  law  was  not  and  is  not 
so  much  to  punish  or  reform  th«  individual 
offender,  as  it  is  to  break  up  and  destroy  the 
practice.  To  accomplish  this,  it  was  matter 
of  stern  necessity  to  make  all  participation 
in  any  act  which  in  its  nature  aided  the  main 
purpose  a  grave,  and  usually  a  capital,  of- 
fense, punishable  with  unusual  severity,  and 
technical  objections  could  not  be  allowed  to 
stand  in  the  way  of  the  great  purpose  to  be 
accomplished. 

Does  it  not  seem  that,  in  principle,  we 
have  a  parallel  case?  Speaking  of  the  class, 
the  genus  tramp,  in  this  country,  is  a  public 
enemy.  lie  is  numerous,  and  he  is  danger- 
ous. He  is  a  nomad,  a  wanderer  on  the  face 
of  the  earth,  with  his  hand  against  every 
honest  man,  woman,  and  child,  in  so  far  as 
they  do  not  promptly  and  fully  supply  his 
demands.  He  is  a  thief,  a  robber,  often  a 
murderer,  and  always  a  nuisance.  He  does 
not  belong  to  the  working  classes,  but  is  an 
idler.  He  does  not  work,  because  he  de- 
spises work.  It  is  a  fixed  principle  with  him 
that,  come  what  may,  he  will  not  work.  He 
is  so  low  in  the  scale  of  humanity  that  he  is 
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without  that  not  uncommon  virtue  among 
the  low,  of  honor  among  thieves.  He  will 
steal  from  a  fellow  tramp,  if  in  need  of  what 
that  fellow  has,  and  will  resort  to  violence 
when  that  is  necessary.  So  numerous  has 
the  class  become  that  the  members  may  be 
said  to  overrun  the  improved  parts  of  the 
country,  especially  the  more  thickly-settled 
portions.  They  beat  their  way  upon  rail- 
roads and  other  lines  of  communication,  and 
resent  with  vicious  violence  any  attempt  on 
the  part  of  the  railroad  employees  and  oth- 
ers to  drive  them  off.  They  plod  through  the 
rural  districts,  appearing  suddenly  at  farm 
houses,  and  oUier  houses  where  it  is  proba- 
ble that  unprotected  women  and  children 
may  be  found,  and  brutally  coerce  compli- 
ance with  their  demands  for  food,  or  what- 
ever else  they  may  desire,  terrorizing  the 
people,  and  adding  still  further  discourage- 
ments to  life  in  isolated  places.  It  will  not 
be  understood  that  there  may  not  be  differ- 
ences in  tramps.  There  may  be.  Some  may 
be  less  worthless  and  vicious  than  others. 
But  all  pirates  were  not  alike  brutal  and 
bloody.  We  read  of  one  who  is  said  to  have 
been  "as  mild  mannered  a  man  as  ever  scut- 
tled a  ship  or  cut  a  throat."  Yet  they  are 
all  denounced  alike  as  pirates.  A  specially 
discouraging  feature  of  the  tramp  life  is 
that  it  offers  captivating  attractions  to  a 
class  of  idle  young  men,  usually  dissipated, 
who  become  restive  under  control,  and  join 
the  tramp  army  in  part  from  a  craving  for 
new  scenes  and  daring  adventures,  and  a  li- 
cense which  is  denied  them  in  the  home 
neighborhoods.  They  may  at  first  be  some- 
what guarded  in  conduct,  but  that  quite  soon 
disappears,  and  they  become  as  importunate 
and  reckless  as  the  oldest  vagrant.  Al- 
though not  connected  by  any  tie  which  in- 
sures honorable  treatment  one  of  another, 
the  tramps  nevertheless  have  sufficient  or- 
ganization to  maintain  a  code  of  signs  by 
which  those  who  follow  may  know  the  treat- 
ment received  by  those  who  have  shortly  be- 
fore preceded,  and  to  be  advised  of  places  for 
common  rendezvous.  They  thus  are  able  to 
avoid  locations  where  the  citizens  resolutely 
refuse  them,  or  where  the  laws  are  rigidly 
enforced,  and  confine  their  depredations  to 
sections  where  the  people  meekly  submit,  and 
are  enabled  to  congregate,  and  they  do  con- 
gregate, in  such  numbers  at  agreed  points  as 
to  become  a  source  of  serious  menace  to  the 
peace  and  good  order  of  such  neighborhoods. 
The  whole  system  has  become  so  gross  an 
abuse  as  to  require  the  strong  hand  of  the 
law  for  its  suppression,  and  the  abuse  is  so 
patent  that  courts  cannot  properly  refuse  to 
take  judicial  notice  of  it  It  is  to  be  con- 
stantly borne  in  mind  that  the  act  in  ques- 
tion is  intended  to  afford  some  adequate  se- 
curity to  the  public  against  dangers  to  be  ap- 
prehended from  the  class  described,  all  of 
whom,  from  their  want  of  honest  employ- 
ment, or  from  their  vicious  pursuits,  may 
well  be  considered  as  dangerous  to  society. 
This  security  cannot  be  obtained  by  attempts 
at  enforcing  this  or  any  law,  if  the  efforts 
of  the  prosecuting  officers  in  the  interest  of 
the  people  are  to  be  overborii«  ^y  technical 
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and  unsubstantial  objections.  This  much  as 
to  the  necessity  of  some  law.  Why  not  this 
law?  Is  there  not  sufficient  difference  be- 
tween the  condition  and  opportunity  of  a 
pauper  in  his  own  county,  and  the  same  char- 
acter abroad,  and  between  the  situation  of 
the  people  of  the  county  where  the  pauper 
resides  and  those  of  distant  neighborhoods, 
to  warrant  a  legal  distinction?  In  the  coun- 
ty of  his  residence  the  pauper,  when  in  ne- 
cessitous circumstances  and  unable  to  sup- 
ply his  own  physical  needs, — and  he  is  often 
in  that  condition, — ^has  the  legal  right  to 
call  upon  the  poor  authorities  for  support, 
and  those  authorities  have  the  right  and  the 
power  to  use  the  proper  public  funds  for 
that  purpose.  Ordinarily  such  persons  be- 
come quite  well  known,  and  the  people  are 
less  apt  to  be  terrified  by  them  and  induced 
through  fear  to  yield  to  their  demands,  than 
where  they  are  strangers;  and  the  paupers 
themselves  are  much  less  likely  to  become 
ruffians  when  at  home  and  comparatively 
isolated  than  when  they  have  burned  their 
bridges,  so  to  speak,  and  started  on  a  tramp 
in  pastures  new,  and  joined  their  fortunes 
with  others  of  like  ilk.  In  short,  tramping 
makes  a  different  character  of  the  same  per- 
son. And  why  may  they  not,  when  thus 
grouped,  be  regarded  as  a  class?  The  grant 
of  legislative  power  by  S  1  of  article  2  of 
our  Constitution  is  as  ample  as  that  given 
Congress  by  the  Federal  Constitution  as  to 
piracy,  and  we  deem  the  power  broad  enough 
to  warrant  the  general  assembly  in  consti- 
tuting the  tramp  a  class  by  himself,  and  leg- 
islating for  his  suppression. 

The  objection  that  the  act  prescribes  a 
cruel  and  unusual  punishment  we  think  not 
well  taken.  Imprisonment  at  hard  labor  is 
neither  cruel  nor  unusual.  It  may  be  severe, 
in  the  given  instance,  but  that  is  a  question 
for  the  lawmaking  power.  Re  Kemmler, 
136  U.  S.  436,  34  L.  ed.  519,  10  Sup.  Ct.  Rep. 
930;  Oomeliaon  v.  Com,  84  Ky.  583,  2  S.  W, 
235.  The  punishment,  to  be  effective,  should 
be  such  as  will  prove  a  deterrent.  The 
tramp  cares  nothing  for  a  jail  sentence. 
Often  he  courts  it.  A  workhouse  sentence  is 
less  welcome,  but  there  are  but  few  work- 
houses in  the  state.  A  penitentiary  sentence 
is  a  real  punishment.  There  he  has  to  work, 
and  cannot  shirk. 

But  it  is  insisted  that  the  bill  of  rights  is 
infringed,  because  the  act  forbids  the  tramp 
to  bear  arms.  The  question  was  not  in- 
volved in  this  prosecution,  but  we  see  no  real 
difficulty  in  it.  The  constitutional  right  to 
bear  arms  is  intended  to  guarantee  to  the 
people,  in  support  of  just  government,  such 
rijjht,  and  to  afford  the  citizen  means  for  de- 
fense of  self  and  property.  While  this  se- 
cures to  him  a  right  of  which  he  cannot  be 
deprived,  it  enjoins  a  duty  in  execution  of 
which  that  right  is  to  be  exercised.  If  he 
employs  those  arms  which  he  ought  to  wield 
for  the  safety  and  protection  of  his  country, 
his  person,  and  his  property,  to  the  annoy- 
ance and  terror  and  danger  of  its  citizens,  his 
acts  find  no  vindication  in  the  bill  of  rights. 
That  guaranty  was  never  intended  as  a  war- 
rant for  vicious  persons  to  carry  weapons 
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with  which  to  terrorize  others.  Croing 
armed  with  unusual  and  dangerous  weapons, 
to  the  terror  of  the  people,  is  an  offenae  at 
common  law.  A  man  xoaj  carry  a  gun  for 
any  lawful  purpose,  for  business  or  amuse- 
ment, but  he  cannot  go  about  with  that  or 
any  other  dangerous  weapon  to  terrify  and 
alarm  a  peaceful  people.  Knight*8  Case,  3 
Mod.  117;  8iaic  v.  Euntly,  25  N.  C.  (3  Ired. 
L.)  418,  40  Am.  Dec.  416;  State  v.  Roter^, 
86  N.  C.  701.  And  statutes  punishing  such 
offenses  are  constitutional.  Oaivin  v.  State, 
6  Coldw.  284;  Andretoe  ▼.  State,  3  Heisk. 
105,  8  Am.  Rep.  8. 

Statutes  intended  to  suppress  the  tramp 
nuisance  have  been  enacted  by  a  number  of 
the  states  of  the  Union,  notably,  Vermont, 
New  Hampshire,  Massachusetts,  Rhode  Is- 
land,. Pennsylvania,  Indiana,  Iowa,  and  Wis- 
consin. These  statutes  are  like  that  of 
Ohio,  so  far  as  classification  is  concerned, 
and  nearly  all  prescribe  a  like  punishmoit. 
All  do  not  make  a  distinction  between  acts 
committed  in  a  county  in  which  the  tramp 
does  not  reside  and  similar  ones  in  the  coun- 
ty of  his  residence,  but  most  do.  The  validi- 
ty of  the  Wisconsin  statute  is  doubted  in 
Johnson  v.  Waukesha  County,  64  Wis.  281, 
26  N.  W.  7,  but  apparently  sustained  in  Mur- 
phy V.  State,  86  Wis.  626,  57  N.  W.  361. 
That  of  Pennsylvania,  where  punishment  is 
committal  for  not  more  than  one  year  in  a 
workhouse,  is  apparently  sustained  in  Com, 
ew  rel  Warner  v.  Gill,  7  W.  N.  C.  657.  To 
what  extent  these  acts  have  been  sustained 
or  invalidated  by  decisions  in  the  other 
states,  we  are  not  apprised,  but  the  enact- 
ments themselves  indicate  that  the  legisla- 
tures of  those  states  have  considered  that  the 
situation  calls  for  stringent  measures  of  sup- 
pression. 

We  are  of  opinion  that  the  law  In  question 
is  one  calculated  to  secure  the  repose  and 
peace  of  society,  and  that  it  is  not  open  to 
the  objections  made  against  it. 

Ewoeptiona  9Uatain^. 


BOARD  OP  EDUCATION  of  Bath  Town- 
ship, Allen  County,  Plff.  in  Err^ 

V. 

James  B.  TOWNSEND. 
(63  Ohio  St.  614.) 

*1.  Inevitable  accident  i/wlll  not  ex- 
cuse the  performance  of  a  contract,  where 
Its  essential  purposes  are  still  capable  of 
substantial  accomplishment,  thoa8:h  literal 
performance  has  become  physically  Impossi* 
ble. 

2.     "Wlien  the  party  liaa  one  or  tlie  otlier 

^Headnotes  by  the  Cousr. 


Note. — For  effect  of  Intervening  impossibility 
to  perform  contract  as  a  relief  from  the  obliga- 
tion, see,  in  this  series,  Stewart  y.  Stone  (N. 
Y.)  14  L.  R.  A.  215,  and  note;  Parker  y.  Ma- 
comber  (R.  I.)  16  L.  R.  A.  858;  Anderson  ▼. 
L.  L.  May  &  Co.  (Minn.)  17  L.  R.  A.  555; 
Remy  y.  Olds  (Cal.)  21  L.  R.  A.  646;  and  Pen- 
gra  y.  Wheeler  (Or.)  21  L.  R.  A.  726. 
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of  two  modes  of  performing  a  contract, 
and  one  of  them  becomes  Impossible  by  the 
act  of  God,  be  is  bound  to  perform  it  in  the 
other  mode. 

8*  A  party  'will  not  bo  relie-red  from 
the  obligations  arising  from  bis  con* 
tract  when  he  hhs  received  and  retains  the 
consideration  for  his  unfalfllled  promise. 

4«  "Wbere,  in  consideration  of  tbe  con- 
veyance by  a  board  of  education  of 
a  lot  on  which  was  situated  a  schoolhouse 
and  other  buildings  suitable  for  a  public 
school,  the  yendee  agreed  to  convey  to  the 
board  another  lot,  then  vacant,  and  to  re- 
move, reconstruct,  and  rebuild  thereon  the 
schoolhouse,  so  that  it  would  be  in  a  suitable 
and  proper  condition  for  school  purposes. 
It  is  not  a  defense  to  an  action  for  damages 
for  failure  to  perform  the  contract  with  re- 
spect to  the  schoolhouse  that  it  was  blown 
down  by  a  storm,  and  could  not,  on  that  ac- 
count, be  removed  as  a  standing  building. 
The  contract  was  nevertheless  capable  of  sub- 
stantial performance. 

iDavU,  J.,  disaenta.) 

(December  18,  1900.) 

ERROR  to  the  Circuit  Court  for  Allen 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  defendant  in  an  action  brought 
to  recover  the  cost  of  erecting  a  schoolhouse 
which  defendant  had  contracted  to  erect  but 
failed  to  do.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs,  Cable  Sb  Parmenter,  for  plain- 
tiff in  error: 

The  contract  clearly  shows  that  the  mat- 
ter of  this  contingency  of  the  "house  falling 
down"  or  being  destroyed  was  within  the  con- 
templation of  the  parties  at  the  time,  and  the 
contract  makes  it  incumbent  upon  the  de- 
fendant, not  only  to  remove  the  building, 
but  to  rebuild  and  reconstruct  it,  which  lan- 
guage would  never  have  been  used  if  the  par- 
ties had  not  contemplated  this  possibility. 
Defendant  did  not  provide  in  his  contract 
that  he  was  not  to  perform  it  in  event  the 
building  by  unavoidable  accident  was  de- 
stroyed before  he  began  the  removal.  He  is 
not  excused  because  of  the  act  of  God,  since 
it  is  his  contract  obligation,  and  in  his  con- 
tract be  did  not  provide  against  such  a  con- 
tingency. 

Meriwether  ▼.  Lowndes  County,  89  Ala. 
362,  7  So.  198. 

The  meaning  of  ''repair"  as  defined  by 
the  decisions  is  ''to  rebuild." 
Taylor,  Land,  ft  T.  8th  ed.  §  357. 
The  act  of  God  will  excuse  the  not  doing 
a  thing  where  the  law  had  created  the  duty, 
but  never  where  it  is  created  by  positive  and 
absolute  contract  of  the  party. 

Bolvool  Dist,  No.  1  v.  Dauchy,  5  Conn.  530, 
68  Am.  Dec.  371;  Tompkins  v.  Dudley,  25 
N.  Y.  272,  82  Am.  Dec.  349. 

When  one  of  two  innocent  parties  must 
sustain  a  loss,  the  law  casts  it  upon  him 
who  agreed  to  sustain  it,  or  rather,  the  law 
leaves  it  where  the  agreement  of  the  parties 
has  put  it. 

Tompkins  ▼.  Dudley,  25  N.  Y.  278,  82  Am. 
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Dec.  349;  Central  Trust  Co.  ▼.  Wabash  BU 
L.  d  P,  R,  Co.  31  Fed.  440. 

Where  no  express  or  implied  provision  as 
to  the  event  of  impossibility  can  be  found  in 
the  terms  or  circumstances  of  the  agreement, 
it  is  a  general  rule  of  construction,  founded 
on  the  absolute  and  unqualified  term  of  the 
promise,  that  the  promisor  remains  responsi- 
ble for  damages  notwithstanding  the  super- 
vening impossibility. 

Beach,  Modern  Law  of  Contracts,  S  216, 
and  cases  cited ;  School  ,  Dist.  No.  1  v. 
Dauchy,  25  Conn.  637,  68  Am.  Dec.  371 ;  WiU 
ley  v.  Fredericks,  10  Gray,  357;  Meriwether 
V.  Lowndes  County,  89  Ala.  362,  7  So.  198; 
Doolittle  V.  McCullough,  12  Ohio  St  351; 
Adams  v.  Nichols,  19  Pick.  277,  31  Am.  Dec 
137. 

Mr.  W.  H.  Xieete,  for  defendant  in  error: 

Where  the  event  is  of  such  character  that 
it  cannot  reasonably  be  supposed  to  have 
been  in  contemplation  of  the  parties  they 
are  not  to  be  held  bound  by  the  general 
words,  which  though  large  enough  to  in- 
clude were  not  used  with  reference  to,  the 
possibility  of  the  particular  contingency 
which  afterward  happened. 

Chicago,  M.  d  St.  P.  R.  Co.  v.  Boyt,  149 
U.  S.  1,  37  L.  ed.  625,  13  Sup.  Ct.  Rep.  779; 
Daily  v.  De  Crespigny,  L.  R.  4  Q.  B.  185. 

When  from  the  nature  of  the  contract  it 
appears  that  the  parties  must  from  the  be- 
ginning have'  known  that  it  could  not  be  ful- 
filled unless  when  the  time  for  the  fulfil- 
ment of  the  contract  arrived  some  particu- 
lar specific  thing  continued  to  exist,  so  that 
when  entering  upon  the  contract  they  must 
have  contemplated  such  continued  existence 
as  the  foundation  of  what  was  to  be  done, 
then,  in  the  absence  of  any  express  or  im- 
plied warranty  that  the  thing  shall  exist, 
the  contract  is  not  to  be  construed  as  a  posi- 
tive contract,  but  subject  to  the  implied  con- 
dition that  the  parties  shall  be  excused  in 
case  before  breach  performance  becomes  im- 
possible without  the  fault  of  the  contractor. 

Pollock,  Principles  of  Contract,  p.  362; 
Butterfield  y.  Byron,  153  Mass.  617,  12  L. 
R.  A.  671,  27  N.  E.  667 ;  Peabody  v.  Bement, 
79  Mich.  47,  44  N.  W.  410;  Raybum  v.  Com- 
stock,  80  Mich.  448.  45  N.  W.  378;  Brew- 
ster V.  Wooster,  26  Jones  ft  S.  10,  9  N.  Y. 
Supp.  312;  Welch  v.  McDonald,  85  Va.  500, 
8  S.  E.  711;  1  Beach,  Modem  Law  of  Con- 
tracts, p.  217;  Board  of  Edu.  ▼.  Toumsend, 
15  Ohio  C.  C.  674. 

Mr.  W.  B.  Riehie  also  for  defendant  in 


Williams,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  In  error  desiring  to  obtain 
for  the  Lima  Northern  Railway  the  school 
lot  in  one  of  the  subdistricts  of  Bath  town- 
ship, in  Allen  county,  on  which  there  was  lo- 
cated a  brick  schoolhouse  and  other  neces- 
sary buildincrs,  entered  into  a  written  agree- 
ment with  the  board  of  education,  the  plain* 
tiff  in  error,  on  the  7th  day  of  November, 
1895,  whereby  he  agreed  that,  in  considera- 
tion of  the  conveyance  by  the  board  of  the 
school  lot  for  the  use  of  the  railway,  he 
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would,  within  sixty  days  from  that  time, 
convey  to  the  board  another  described  lot, 
then  vacant,  and  remove  thereto  and  recon- 
struct and  rebuild  thereon  the  schoolhouse, 
"so  that  it  will  be  in  a  suitable  and  proper 
condition  for  school  purposes."  And  he  fur- 
ther agreed  that  he  would  remove  the  wood 
house  and  other  outbuildings  to  the  new  site, 
and  place  them  there  in  proper  place  and 
condition,  dig  a  well,  put  a  good  pump  in  it, 
and  construct  a  good  and  suitable  fence 
around  the  lot.  The  board,  in  performance 
of  the  agreement  on  its  part,  on  the  12th 
day  of  November,  1805,  conveyed  the  school 
lot  to  the  railway  company,  which  then  took 
possejision,  constructed  its  road  over  the 
same,  and  has  continued  in  its  occupation. 
And  the  defendant  performed  all  the  stipu- 
lations of  the  contract  on  his  part,  except 
the  one  by  which  he  agreed  to  remove  the 
schoolhouse  to  the  new  site,  and  there  re- 
construct and  rebuild  it.  Having  failed  and 
refused  to  perform  that  part  of  his  agree- 
ment, the  board  proceeded  to,  and  did,  erect 
on  the  new  site,  at  a  cost  of  $1,349,  a  new 
schoolhouse,  exactly  like  the  one  that  was  on 
the  lot  conveyed  to  the  railway  company, 
except  the  addition  of  a  cupola,  which  cost 
$50.  The  reasonable  cost  of  building  a 
pchoolhouse  on  the  new  site,  of  the  same 
size  and  material  as  the  one  which  the  de- 
fendant agreed  to  remove,  reconstruct,  and 
rebuild  there,  it  is  agreed  in  the  statement 
of  facts,  would  be  $1,000.  After  having 
made  due  demand  of  the  defendant,  the 
board  of  education  brought  the  action  be- 
low to  recover,  as  its  damages  for  his  breach 
of  the  contract,  the  amount  expended  in  the 
building  of  the  new  schoolhouse.  The  de- 
fense, which  is  admitted  to  be  true,  is  based 
solely  on  the  ground  that  on  the  28th  day 
of  November,  1895,  the  schoolhouse  men- 
tioned in  the  contract  was  blown  down  and 
demolished  by  a  violent  windstorm,  so  that 
St  "could  not,  as  a  schoolhouse,  be  removed." 
The  eflfect  of  the  storm,  it  is  claimed,  ren- 
dered impossible  the  performance  by  the  de- 
fendant of  that  stipulation  of  the  contract 
by  which  he  undertook  to  remove  the  school- 
house  and  reconstruct  and  rebuild  it  on  the 
new  site,  because  its  existence  and  identity 
as  a  building  were  destroyed,  and  that  dis- 
charged him  from  all  liability  on  his  under- 
taking. 

It  appears  to  be  accepted  by  the  authori- 
ties that,  as  a  rule,  there  is  an  implied  con- 
dition in  executory  agreements  to  the  effect 
that  their  performance  shall  not  be  ren- 
dered impossible  bv  the  intervention  of  un- 
foreseen, accidental,  and  uncontrollable  su- 
perior agencies,  and  that  their  performance 
\n\\  be  excused  when  it  is  prevented  by  such 
agency,  as  where  there  is  a  contract  for  the 
delivery  of  specific  property  at  a  future 
time,  and  before  the  time  of  delivery  arrives 
the  property  is  destroyed  by  inevitable  ac- 
cident. But  it  is  an  important  part  of  that 
rule  that  the  intervention  of  such  inevitable 
accident  will  not  excuse  performance  when 
the  essential  purposes  of  the  contract  are 
still  capable  of  substantial  accomplishment, 
although  a  literal  performance  has  become 
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physically  impossible.  7  Am.  &  Eng.  Enc 
Law,  2d  ed.  p.  148,  and  cases  there  cited; 
White  Y.  Mann,  26  Me.  361,  368;  WiUiams 
V.  Vanderhilt,  28  N.  Y.  217,  223,  84  Am. 
Dec.  333;  Robson  v.  Mississippi  River 
Logging  Co,  61  Fed.  893.  The  impossi- 
bility of  performance  of  the  contract  by 
the  defendant  is  supposed  to  have  arisen 
from  the  fact  that,  as  the  building 
was  blown  down,  it  could  not  thereafter  be 
removed  "as  a  schoolhouse";  that  is,  as  a 
standing  building.  But  to  remove  it  in  that 
way  was  not  exactly  the  obligation  of  the 
contract  The  sdiool  building  is  spoken  of  in 
the  cofntract  as  the  thing  to  be  removed,  and 
not  as  designating  the  manner  of  removal. 
It  is  practicable  to  remove  a  building  in- 
tact, but  that  is  not  the  only  way.  It  may 
be  removed,  within  the  common  understand- 
ing, by  taking  the  material  and  reconstruct- 
ing, or  rebuilding  it  at  another  locality. 
Which  method  would,  in  this  instance,  have 
been  the  more  practicable  and  less  ex- 
pensive, does  not  appear.  But  the  latter  ap- 
pears to  have  been  in  the  contemplation  of 
the  parties;  for  the  contract  is  not  only 
that  the  defendant  should  remove  the  school 
building  from  where  it  stood,  but  also  that 
he  should  reconstruct  and  rebuild  it  on  the 
new  site,  so  that  it  should  be  in  suitable 
and  proper  condition  for  school  purposes. 
To  reconstruct  is  to  rebuild,  and  to  rebuild 
is  to  "build  up  again;  to  build  or  construct 
after  having  been  demolished."  Century 
Diet.  Nor  IS  the  meaning  of  the  term  re- 
stricted to  the  erection  of  the  new  building 
on  the  site  of  the  old  one.  So  that,  not- 
withstanding the  schoolhouse  was  blown 
down  by  a  storm,  it  remained  possible  for 
the  defendant  to  reconstruct  and  rebuild  it 
on  the  new  school  site  and  thus  perform  his 
contract,  not  only  substantially,  but  strictly 
and  exactly.  This  construction  of  the  oihi- 
tract  is  strongly  accentuated  by  reference 
to  the  provision  for  removing  the  wood- 
house  and  outbuildings.  These  buildings 
probably  being  small,  wooden  structures,  the 
agreement  with  respect  to  them  is  simply 
that  the  defendant  shall  remove  them  to  a 
proper  place  on  the  new  site,  and  then  put 
them  in  proper  condition.  The  absence  of 
any  stipulation  to  reconstruct  or  rebuild 
them  shows  that  those  terms  were  used  un- 
derstandingly  and  accurately  with  respect 
to  the  schoolhouse.  It  seems  evident,  look- 
ing to  the  entire  agreement,  that  the  essen- 
tial purpose  which  the  parties  had  in  mind 
was  that  there  should  be  placed  by  the  de- 
fendant, without  expense  to  the  board  of 
education,  the  same  facilities  in  the  way  of 
buildings  for  carrying  on  the  public  school 
there  that  existed  at  the  time  of  the  contract 
on  the  lot  then  owned  and  in  use  by  the 
board.  And  if,  because  it  was  cheaper  to  do 
so,  or  for  other  reason,  the  defendant  had  con- 
structed on  the  new  site  entirely  new  build- 
ings, equivalent  of  the  old  ones,  that  would 
have  been  a  substantial  compliance  with  hii 
contract  which  the  board  of  education 
could  not  refuse  to  accept.  The  most 
favorable  view  that  can  be  taken  of 
the     case     for     the     defendont     is     that 
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-under  the  contract  two  distinct  modes  of 
performance  were  open  to  him, — one,  by  re- 
moving the  schoolhouse  as  a  standing 
building,  by  means  of  jacks  and  rollers  or 
■other  appliances;  the  other,  by  tearing  it 
down  and  using  the  material  for  its  recon- 
8truction,^-either  of  which  he  was  at  liberty 
to  adopt,  and  either  of  which,  it  may  be  con- 
-ceded,  would  have  been  a  sufficient  compli- 
ance with  his  contract.  Though  the  former 
mode  of  performance  became  impossible,  the 
latter  was  not.  And  "it  will  hardly  admit 
of  contradiction,"  said  the  vice  chancellor 
in  Barktoorth  v.  Young,  4  Drew.  1,  24,  26, 
that  where  a  party  is  allowed,  at  his  option, 
^  perform  his  contract  in  "one  or  other  of 
two  modes,  and  one  of  those  modes  becomes 
impossible  by  the  act  of  God,  he  is  bound 
to  perform  it  in  the  other  mode."  And  see 
State  V.  Worthington,  7  Ohio,  171,  172.  This 
rule  rests  upon  the  substantial  reason  that, 
so  long  as  the  contract  is  capable  of  per- 
-formance  in  any  mode  contemplated  by  the 
parties,  its  performance  cannot  be  said  to 
nave  become  impossible.  A  clearer  case  for 
the  application  of  the  rule  than  the  one  be- 
fore us  can  hardly  be  conceived.  Besides, 
the  act  of  God,  so  called,  which  excuses  the 
perfonnance  of  a  contract  because  that  has 
become  impossible,  does  not  necessarily  dis- 
charge the  party  from  the  obligations  aris- 
ing from  the  contract,  except,  it  may  be, 
when  the  contract  is  wholly  executory  on 
both  sides.  If  an  artist  contracts  to  paint 
a  picture  for  $10,000  received  from  his  pat- 
ron, and  thereafter  becomes  incapacitated, 
from  blindness,  to  fulfil  his  promise,  by 
what  right  is  he  justified  in  claiming  the 
money?  We  are  not  aware  of  any  principle, 
and  have  not  been  referred  to  any  adjudi- 
cated case,  that  would  give  absolution  from 
the  obligations  of  a  contract  to  a  party  who 
has  received  from  the  other  full  considera- 
tion for  a  promise  which  the  former  has  be- 
come unable  to  fulfil,  and  at  the  same  time 
protect  him  in  the  enjoyment  of  the  con- 
sideration paid.  The  act  of  God  may  prop- 
erly lift  from  his  shoulders  the  burden  of 
performance,  but  has  not  yet  been  extended 
so  as  to  enable  him  to  keep  the  other  man's 
'property  for  nothing.  It  is  plainly  apparent 
from  the  contract  in  hand  that  the  parties, 
as  the  basis  of  the  agreement,  estimated  the 
value  of  the  lot  conveyed  by  the  board  of 
•education  to  the  railway  company  to  be  as 
much  more  than  that  of  the  lot  conveyed 
to  the  board  as  it  would  cost  to  place  on  the 
latter  a  schoolhouse,  in  suitable  and  proper 
-condition  for  school  purposes,  and  other  con- 
veniences for  a  public  school,  equivalent  to 
those  on  the  lot  owned  by  the  board  when 
the  contract  was  made.  And,  in  so  far  as 
the  defendant  has  failed  to  do  those  things, 
he  has  received  from  the  board  a  valuable 
-consideration,  which  he  retains,  and  for 
which  he  has  not  given  what  he  promised, 
nor  anything  whatever.  It  appears  from 
-the  agreed  statement  of  facts  that  the  rea- 
sonable cost  of  doing  what  the  defendant  so 
failed  to  do  is  $1,000,  which  amount  the 
plaintiff  expended  in  the  fall  of  1896 
towards  placing  a  schoolhouse  on  the  newly- 
62  L.  R.  A, 


acquired  site  after  demand  on  the  defendant 
to  perform  his  contract  in  that  behalf,  and 
bis  failure  to  do  so. 

We  think  the  judgments  below  should  he 
reversed,  and  judgment  rendered  for  the 
plaintiff  in  error. 

Judgment  accordingly. 

Davis,  J.,  dissenting: 

The  general  rule  which  is  so  clearly  stated 
in  the  majority  opinion  is  incontrovertible. 
There  is  an  exception  to  it,  however,  which 
is  equally  well  recognized.  It  is  thus  form- 
ulated in  1  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  690:  "It  has  long  been  conceded  that 
where  a  contract  is  entered  into,  of  a  con- 
tinuing character,  or  to  be  performed  at  a 
future  time,  dependent  upon  the  continued 
existence  of  a  particular  person  or  thing, 
or  the  continuing  ability  of  the  obligor  to 
perform,  subsequent  death,  destruction,  or 
disability  will  excuse  the  obligor  from 
compliance  with  the  terms  of  the  contract." 
It  seems  to  me  that  the  construction  put 
upon  the  terms  of  this  contract  is  forced  and 
unwarranted  by  the  language  of  the  agree- 
ment. These  are  the  words  of  the  contract : 
"Said  James  B.  Townsend  further  agrees 
within  said  time  to  remove  the  present 
schoolhouse,  .  .  .  and  rebuild  and  re- 
construct the  said  building  so  that  it  will 
be  in  suitable  and  proper  condition  for 
school  purposes."  Townsend  does  not  agree 
here  to  build  a  new  schoolhouse.  He  only 
agrees  to  remove  the  present  schoolhouse. 
He  does  not  agree  to  remove  the  materials 
when  it  ceases  to  be  a  schoolhouse,  and  to 
rebuild  and  reconstruct  the  building  from 
these  materials.  He  agrees  to  remove  the 
present  schoolhouse,  and  to  rebuild  and  re- 
construct the  said  building  (that  is,  the 
present  building)  so  that  it  (that  is,  the 
present  building)  will  be  in  suitable  and 
proper  condition  for  school  purposes.  "Re- 
build" does  not  always  mean  to  build  anew. 
It  has  a  very  common  secondary  meaning, — 
for  example:  "(2)  To  make  extensive  re- 
pairs and  alterations  in."  Standard  Diet. 
From  these  considerations  it  appears  to  me 
to  be  the  clearly-expressed  intention  of  the 
parties  to  this  agreement  that  Townsend 
should  remove  the  schoolhouse  to  its  new 
site,  and  put  it  (the  identical  schoolhouse) 
"in  suitable  and  proper  condition  for  school 
purposes."  That  is  the  natural  and  obvious 
import  of  their  language.  If  Townsend's  con- 
tract obligation  was  to  build  a  new  school- 
house,  why  should  he  be  req^uired  to  put  it 
in  suitable  and  proper  condition  for  school 
purposes?  The  condition  is  implied  in  the 
obligation  itself.  The  argument  that  the 
railroad  company  has  the  plaintiff's  land 
without  having  given  all  of  the  agreed  con- 
sideration therefor  has  little  weight  with 
me.  It  is  based  on  an  assumption  of  the 
very  thing  in  dispute  here,  namely,  that 
Townsend  agreed  to  re-erect  the  schoolhouse, 
and  not  merely  to  remove  it  and  put  it  in  con- 
dition for  school  purposes.  If  he  did  not 
agree  to  rebuild  the  structure  in  case  it  was 
destroyed  by  the  act  of  God,  then  the  argu- 
ment of  the  majority  falls  to  the  ground; 
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for  the  plaintiffs  have  already  received  all 
of  the  consideration  which  he  was  to  give  in 
the  exchange  of  property  in  such  case. 
Other  objections  might  be  urged  against  the 
reasoning  of  the  niajority,  but  no  good  pur- 
pose would  be  served  by  extending  the  dis- 
cussion. In  my  opinion^  when  the  tornado 
destroyed  the  schoolhouse  Townsend  was  re- 
leased from  the  obligation  to  remove  that 
building  and  to  put  it  in  suitable  and  proper 
condition  for  school  purposes,  and  therefore 
I  maintain  that  the  judgment  of  the  circuit 
court  ought  to  be  amrmed. 


PEOPLE'S  &  DROVERS'  BANK  of  Wash- 

ingtoUj  Plff.  in  Err., 

1?. 

£11  CRAIG,  Admr.,  etc.,  of  D.  Furtwangler, 

Deceased. 

(68  Ohio  St.  874.) 

*1.  "Wlierc  a  aevottable  promlsBorr 
note   is   indorsed   for   colleetlon,   and 

sent  to  tbe  place  of  payment,  the  person  re- 
ceiving Bocb  note,  with  such  indoraement,  has 
no  power  to  sell  or  transfer  the  note.  His 
power  Is  limited  to  collection. 

5.  "Wltere  a  pemon  recei-rinv  eneli  note 
remits  the  amount  thereof  out  of  his  own 
fands  to  the  owner  as  though  he  had  in  fact 
collected  the  note,  such  transaction  is  a  pay- 
ment and  extinguishment  of  the  note,  and 
not  a  transfer  thereof. 

8«  If  encli  payment  Is  made  with  the 
assent  of  the  maker,  he  becomes  liable 
as  for  money  paid  to  his  use,  or  liable  on 
the  note  as  a  reissued  note ;  but,  as  to  a  mak- 
er who  does  not  asseut  to  such  payment, 
there  is  no  liability,  either  on  the  note  or 
for  money  paid  to  his  use. 

4*  A  person  maktnv  sneh  payment  Is, 
ai  to  nonassentlng  makers,  a  volunteer,  and 
not  entitled  to  subrogation. 

6.  "Where  the  eontrolUnv  faets  are 
conceded  on  the  trial,  it  is  not  error  for 
the  court  to  direct  the  Jury  to  bring  in  a  ver- 
dict In  accordance  with  such  facts. 


(November  27,  1900.) 

ERROR  to  the  Circuit  Court  for  Fayette 
County  to  review  a  judgment  affirming 
a  Judgment  of  the  Court  of  Common  Pleas 
in  favor  of  defendant  in  an  action  upon  a 
promissory  note.    Affirmed. 

Statement  by  Bvrket,  J.: 

On  February  19,  1887,  R.  A.  Robinson,  H. 
L.  Robinson,  and  D.  Furtwangler  made  and 
delivered  their  promissory  note  to  Norman 
McLean,  administrator,  and  thereby  prom- 
ised to  pay  to  him  or  order,  at  the  People's 
&  Drovers'  Bank  of  Washington  C.  H.,  Ohio, 
$480,  in  six  months  after  date.  The  payee 
duly  indorsed  the  note  before  maturity  to 

*Headnotes  by  the  Coubt. 


Note. — As  to  effect  of  payment  of  a  debt 
by  volunteer  or  stranger  to  tbe  original  under- 
taking,  see  Crumllsb  v.  Central   Improvement 
Co.   (W.  Va.)  23  L.  B.  A.  120,  and  note, 
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one  William  Harry,  who  also  duly  indorsed 
it,  and  it  was  by  the  holder  duly  indorsed 
for  collection,  and  forwarded  ai  maturity 
to  said  People's  k  Drovers'  Bank  for  coUeo- 
tion,  and  was  received  by  said  bank,  and  en- 
tered upon  its  collection  register  by  the 
cashier,  who  was  said  R.  A.  Robinson,  the 
maker  of  the  note,  and  who  was  also  prin- 
cipal; said  H.  L.  Robinson  and  D.  Furt- 
wangler being  his  sureties.  R.  A.  Robinson, 
cashier  of  the  bank,  and  who  was  also  maker 
of  the  note,  drew  a  draft  on  the  Fourth 
National  Bank  of  Cincinnati,  the  corres- 
pondent of  said  People's  &  Drovers'  Bank, 
for  the  amount  Of  the  note,  and  remitted  the 
same  to  the  party  from  whom  the  note  had 
been  received,  and  put  the  note  among  the 
cash  items  of  the  mink,  where  it  remained 
until  the  bank  made  an  assignment  for  the 
benefit  of  creditors  in  the  month  of  October, 
1895,  what  it  passei  into  the  hands  of  the 
assignees  under  the  assignment.  After- 
wards the  bank  was  reorganized,  and  this 
note,  with  other  assets  of  the  defunct  bank, 
passed  from  the  assignees  to  the  new  bank, 
the  present  plaintiff  in  error.  D.  Furtwang- 
ler having  oied  in  the  meantime,  Eli  Craig 
was  appointed  administrator  of  his  estate, 
and  the  new  bank  having  presented  the  note 
to  him  for  allowance,  and  the  same  having* 
been  rejected,  an  action  was  commenced  on 
the  note  by  the  new  bank  against  the  two 
Robinsons,  and  Mr.  Craig,  as  such  adminis- 
trator. Hie  two  Robinsons  made  no  de- 
fense, but  the  administrator  of  D.  Furt- 
wangler answered,  denying  that  the  bank 
was  the  owner  of  the  note,  denying  the 
transfer  by  the  assignees,  ailing  want  of 
power  to  make  such  transfer,  and  averrina^ 
that  the  old  bank  received  the  note  for  eol- 
lection,  and  for  no  other  purpose;  that  the 
note  was  fully  paid  by  R.  A.  Robinscm, 
cashier;  and  that  the  surety  was  released. 
Certain  demurrers  and  a  motion  having  been 
disposed  of,  there  was  a  reply  filed,  in  effect 
a  general  denial.  The  cause  was  tried  to  a 
jury,  and  at  the  close  of  the  plaintiff's  testi- 
mony counsel  for  the  administrator  de- 
murred to  the  evidence,  and  requested  the 
court  to  direct  the  jury  to  return  a  verdict 
for  the  defendant,  which  the  court  did,  and 
thereupon  the  jury  brought  in  a  verdict  for 
the  defendant;  to  all  of  which  the  plaintiff 
excepted.  A  motion  for  a  new  trial  was  over- 
ruled,  exceptions  taken,  and  judgment  en- 
tered on  the  verdict.  The  circuit  court  af- 
firmed the  judgment,  and  thereupon  the 
bank  filed  its  petition  in  this  court  sedcing 
to  reverse  the  judgments  of  the  courts  be- 
low. The  evidence  tended  to  prove,  in  ad- 
dition to  the  above  facts,  thai  at  the  time 
the  draft  was  drawn  to  pay  the  note  Mr. 
Robinson,  the  cashier,  had  no  funds  in  the 
bank,  and  his  account  was  overdrawn;  that 
he  drew  no  check  on  the  bank  to  pay  for  the 
draft;  that  when  he  forwarded  the  draft  in 
payment  of  the  note  he  took  the  note  out  of 
the  collections,  and  placed  it  among  the 
cash  items;  that  it  was  the  custom  of  the 
bank  when  notes  were  pa\d  to  stamp  them 
"Paid,"  and  that  this  note  was  not  so 
stamped;  that,  under  the  course  of  businesa 
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ot  the  iMtnk,  notes  purchased  were  some- 
times put  into  the  cash  items;  that  it  never 
became  the  owner  of  paper  except  at  the  re- 
quest of  someone  to  purchase  it;  that  the 
note  would  go  into  the  cash  items  by  request 
only;  that  notes  are  not  paid  bv  the  bank 
unless  some  arrangement  is  made  with  the 
bank  for  an  equivalent;  and  that  when  a 
draft  is  issued  something  must  be  given  to 
the  bank  for  it. 

Mr.  Humphrey  JoneSy  for  plaintiff  in 
error: 

The  bank  had  a  perfect  right  to  purchase 
and  advance  the  amount  of  that  note  to  the 
holder  thereof,  at  the  request  of  the  prin3i- 
pal  maker,  and  it  had  a  perfect  right  to 
nold  the  note  for  its  protection  and  security 
for  the  money  thus  advanced. 

A  party  paying  an  obligation  or  debt  of 
another  is  not  a  volunteer  where  he  is  re- 
quested to  pay,  or  where  he  is  compelled  to 
pay  for  the  protection  of  his  own  interests. 

A  party  may  be  subrogated  to  all  the 
rights  of  the  holder  of  paper  by  advancing 
the  amount  due  upon  the  sfime,  either  at 
the  request  of  the  nolder  or  at  the  request 
of  the  maker. 

Ooe  V.  New  Jersey  Midland  R.  Co.  31  N. 
J.  Eq.  105;  Tradesmen's  Bldg.  d  L.  Asso.  v. 
Thompson,  32  K.  J.  Eq.  133;  24  Am.  &  Eng. 
Enc.  Law,  p.  283,  and  note  p.  287. 

ITie  agreement  may  be  made  with  the 
debtor. 

Oashe  v.  Ohio  Lumber  d  Mfg.  Co.  31  Ohio 
L.  J.  189;  Putnam  v.  News  Pub.  Co.  14  Am. 
Law  Rec.  56,  6  Ohio  Dec.  Reprint,  752,  14 
Ohio  L.  J.  109. 

The  agreement  may  be  made  with  either 
the  debtor  or  creditor. 

Fievel  v.  Zuher,  67  Tex.  275,  3  S.  W.  273. 

Mr.  Mills  Oardaer,  for  defendant  in  er- 
ror: 

The  old  People's  &  Drovers'  Bank  never  be- 
came the  owner  of  the  paper.  It  was  in- 
dorsed to  it  only  for  collection,  and  was 
what  is  known  in  law  as  a  "restrictive  in- 
dorsement." The  indorsee  in  such  case  can 
only  collect  the  money  due  on  it.  He  cannot 
sell  or  hypothecate  the  instrument  for  his 
own  benefit;  nor  can  he  hold  the  indorser 
liable  to  himself. 

1  Dan.  N^.  Inst,  i  698. 

Indorsement  for  collection  is  not  a  trans- 
fer of  the  title  to  indorsee,  but  merely  con- 
stitutes him  the  agent  of  the  indorser  to 
present  the  paper,  demand  and  receive  pay- 
ment, and  remit  the  proceeds. 

National  Butchers'  d  D.  Bank  v.  Hubbelly 
117  N.  Y.  384,  7  L.  R.  A.  862,  22  N.  E.  1031 ; 
Freeman's  Nat.  Bank  ▼.  National  Tube 
Works  Co.  151  Mass.  413,  8  L.  R.  A.  42,  24 
N.  E.  779. 

The  subsequent  indorser  in  such  a  case 
can  have  no  action  on  the  bill  or  note  if  it  is 
dishonored. 

1  Dan.  Neg.  Inst.  S  598c;  Mechanics'  Bank 
▼.  Valley  Packing  Co.  4  Mo.  App.  200,  70  Mo. 
643;  Blaine  v.  Bourne,  11  R.  I.  119,  23  Am. 
Rep.  429. 

Payment  is  not  a  contract.    It  is  the  dis- 
charge of  the  contract 
52  L.  R.  A. 


2  Dan.  Neg.  Inst,  i  1221 ;  Lancey  ▼.  Clark^ 
64  K.  Y.  209,  21  Am.  Rep.  604. 

Payment  cannot  be  construed  into  a  pur- 
chase. 

2  Dan.  Neg.  Inst,  i  1222;  Burr  v.  Smith, 
21  Barb.  262. 

An  action  for  money  had  and  received  may 
lie  against  the  party  who  procures  the  sur- 
render of  a  note  without  payment. 

2  Dan.  Neg.  Inst,  i  1222;  Penobscot  R.  Co. 
V.  Mayo,  67  Me.  470,  24  Am.  Rep.  45;  Mor- 
ris  V.  Faurot,  21  Ohio  8t,  155,  8  Am.  Rep. 
45;  Osbom  v.  McClelland,  43  Ohio  St.  285,  I 
N.  E.  644.  See  Church  v.  Swope,  38  Ohio 
St.  493;  1  Dan.  Neg.  Inst.  §  726. 

The  plaintiff  obtained  no  title  to  the  note. 

1  Dan.  N^.  Inst.  %  1238;  National  Butch- 
er^ d  D.  Bank  v.  Hubbell,  117  N.  Y.  384,  7 
L.  R.  A.  852,  22  N.  E.  1031;  Freeman's  Nat. 
Bank  v.  National  Tube  Works  Co.  151  Mass» 
413,  8  Lu  R.  A.  42,  24  N.  E.  779. 

When  the  drawee  pays  the  bill  without 
funds  of  the  drawer,  the  relation  between  the 
parties  is  reversed;  the  drawee,  instead  of 
being  debtor,  becomes  the  creditor  of  the 
drawer  for  the  money  advanced,  and  mav 
recover  the  same  of  such  drawer,  not,  indeed^ 
upon  the  bill  itself,  but  upon  his  implied 
promise  to  reimburse  the  drawee. 

Church  V.  Swope,  38  Ohio  St.  493;  Wing^ 
V.  Terry,  5  Hill,  160;  OHffith  ▼.  Reed,  21 
Wend.  502,  34  Am.  Dec.  267. 

Burket,  J.,  delivered  the  opinion  of  the 
court: 

The  unknown  custom  of  the  bank,  and  its 
private  manner  of  conducting  its  banking 
business,  coud  not  have  the  legal  effect  of 
changing  the  rules  relating  to  negotiable  in- 
struments, and  therefore  this  case  must  be 
determined  by  a  consideration  of  what  was 
in  fact  done  by  the  holder  of  the  note,  the 
bank,  and  not  by  the  private  customs  and 
manner  of  transacting  the  business  of  the 
bank.  The  holder  indorsed  the  note  for  col- 
lection, and  forwarded  it  with  that  indorse- 
ment to  the  bank,  and  the  bank  received  it 
for  collection,  and  entered  it  on  its  collec- 
tion book,  and  placed  it  amonff  its  collec- 
tions, and  afterwards  drew  a  draft  on  its 
Cincinnati  correspondent  for  the  amount  of 
the  note,  and  forwarded  the  draft  in  pay- 
ment of  the  same  to  the  one  from  whom  it 
had  so  received  it,  and  then  placed  the  note 
into  its  cash  items  without  stamping  it 
"Paid."  As  to  the  holder  of  the  note  who- 
so forwarded  it  for  collection,  this  was  a 
payment  and  extinguishment  of  the  note,, 
and  not  a  transfer  to  the  bank.  The  draft 
to  pay  the  note  was  forwarded  by  Mr.  Rob- 
inson, the  cashier,  either  in  his  individual 
capacity,  or  in  his  official  capacity  as  cash- 
ier. If  in  his  individual  capacity,  it  was 
clearly  a  payment  and  extinguishment  of  the 
note.  If  in  his  official  capacity  as  cashier, 
his  act  was  the  act  of  the  bank,  and  was  a 
voluntary  payment,  and  not  an  acquiring  of 
the  note  by  transfer,  because  the  note  was 
not  sent  to  the  bank  to  be  by  it  transferred, 
but  to  be  by  it  collected:  that  is,  that  it 
should  receive  payment,  and  upon  payment 
the  note  should  become  extinguished.    The 
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Indorsement  was  a  restricted  one,  and  the 
bank  had  no  authority  to  do  more  than  re- 
ceive payment,  and  it  could  not  keep  the 
note  alive  after  payment  for  any  purpose. 
Payment,  even  by  a  volunteer,  was  the  death 
of  the  note.  A  person  who  volunteers  to 
pay  the  note  of  another  cannot  by  such  pay- 
ment make  himself  the  owner  of  the  note 
without  the  knowledge  and  consent  of  the 
holder  thereof.  He  cannot  act  both  as  buyer 
and  seller  at  the  same  time,  bargaining  with 
himself.  Randolph,  Com.  Paper,  §  720 ;  Dan. 
Neg.  Inst.  S  608d;  National  Butchers'  d  D. 
Bank  v.  Euhhelh  117  N.  Y.  384,  7  L.  R.  A. 
852,  22  y.  E.  1031 ;  First  Vat,  Bank  v.  Reno 
County  Bank,  5  Cin.  Law  Bull.  611. 

There  are  some  cases,  both  in  England 
and  this  country,  in  which  a  stranger  pay- 
ing a  note  has  been  held  to  be  a  purchaser, 
subject  to  all  equities  of  other  parties ;  but 
in  all  those  cases  there  was  something  in 
the  transaction  itself  showing  an  intention 
at  the  time  to  become  such  purchaser, 
coupled  with  a  power  in  the  holder  to  sell 
and  transfer  the  instrument.  The  bank  fur- 
nished the  money,  and  remitted  it  to  the 
bolder  of  the  note  as  payment,  and  the  hold- 
er received  it  as  payment,  and  had  no  in- 
formation that  the  money  was  not  paid  by 
the  makers.  Such  a  transaction  is  a  pay- 
ment and  extinguishment  of  the  note,  and 
«iot  a  transfer  thereof. 

As  Mr.  Robinson,  the  maker  and  also  cash- 


ier, made  the  transaction,  he  must  have  as- 
sented thereto,  and  become  bound  to  the 
bank  by  such  assent  for  a  repayment  of  the 
money  so  paid  to  his  use,  or  an  action  might 
be  maintained  by  the  bank  against  him  on 
the  note  as  a  reissued  note;  but,  as  to  the 
other  makers  who  did  not  so  assent,  there 
was  no  reissue  of  the  note,  and  no  liability 
for  the  money  so  paid  without  their  knowl- 
edge or  consent.  Randolph,  Com.  Paper,  § 
1425. 

The  doctrine  of  subrogation  has  no  appli- 
cation to  payments  made  by  a  mere  volun- 
teer, and  the  bank  in  this  case  was  purely  a 
volunteer.  There  was  no  lien  or  security  in 
the  case  to  be  kept  alive  by  subrogation,  and 
therefore  it  is  useless  to  further  consider 
that  question  in  this  case.     Id.  §  1439. 

The  controlling  facts  in  this  case  were 
conceded  on  the  trial,  and  the  jury  could 
not  lessen  the  force  of  those  facts  by  a  con- 
sideration of  the  custom  of  the  bank  and  its 
manner  of  doing  business,  and  therefore 
those  customs  ana  manner  of  doing  its  busi- 
ness were  immaterial,  and  the  court  was 
right  in  directing  a  verdict  in  accordance 
with  such  couched  facts.  The  plaintiff 
having  no  cause  of  action  upon  the  conceded 
facta  on  the  trial,  the  rulings  of  the  court 
upon  the  demurrers  and  motion  are  imma- 
terial, and  need  not  be  considered. 

Judgment  affirmed. 
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Jl  settlemeiit  of  property  In  tmat  ^rlileli 
la  expreaalr  atrnted  to  be  Irrevoemble 

cannot  be  revoked  by  releases  on  the  part  of 
the  beneflclariea  in  e««0  and  a  conveyance  by 
the  tniatee  to  the  aettlor  free  from  the  trust, 
followed  by  her  devise  of  the  property,  since 
the  Interposition  of  a  duly  conatituted  tribu- 
nal ia  neceaaary  to  effect  auch  revocation  If 
It  can  be  effected. 

(January  81,   1901.) 

EILL  for  partition  of  certain  real  estate  in 
Providence. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Van  Slyok  ft  Mnmford  for 
complainants. 

Mr.  WUliam  R.  TiUinsliAat,  for  the 
guardian  ad  litem: 

Such  trusts,  though  voluntary,  are  as  ir- 
revocable upon  principle  when  fully  consti- 
tuted as  any  other  trusts,  and  can  be  revoked 
only  with  the  assistance  of  a  court  of  equity 

Note. — As  to  power  to  revoke  or  set  aaide 
a  voluntary  trust  or  aettlement.  aee  Ewing  v. 
.Jones  (Ind.)  15  L.  R.  A.  76,  and  note;  also,  in 
this  series.  Reldy  v.  Small  (Pa.)  20  L.  R.  A. 
863;  Neal  v.  Black  (Pa.)  34  L.  R.  A.  707;  and 
Wllaon  V.  Anderaon  (Pa.)  44  L.  R.  A.  542. 
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upon  some  equitable  ground,  as  fraud,  mis- 
take, etc. 

Stone  V.  King,  7  R.  I.  368,  84  Am.  Dec. 
567 ;  Ray  v.  Simmons,  1 1  R.  I.  266,  23  Am. 
Rep.  447;  Thurher  v.  Sprague,  17  R.  I.  634, 
24  Atl.  48.  See  also  Greene  v.  Ahom,  10 
R.  I.  10;  Sargent  v.  Baldunn,  60  Vt.  17,  13 
Atl.  854;  Paul  v.  Paul,  L.  R,  19  Ch.  Div.  47. 
L.  R.  20  Ch.  Div.  742;  Thurston,  Petitioner, 
164  Maae.  696,  29  N.  E.  853;  Perry,  Tr.  U 
104,  105;  Swing  v.  Jones,  130  Ind.  258,  15 
L.  R.  A.  76,  29  N.  E.  1057. 

The  better  considered  English  cases  do  not, 
even  in  direct  bills  to  set  aside  the  trust,  give 
any  conclusive  weight  to  the  absence  of  a 
power  to  revoke,  but  only  regard  it  as  one  of 
the  facts  of  the  case  to  be  judged  of,  aa  any 
other  fact,  for  what  it  may  be  worth  in  that 
particular  instance. 

Hall  V.  HaU,  L.  R.  8  Ch.  430;  Phillips  v. 
Mullings,  L.  R.  7  Ch.  244. 

A  voluntary  truat  may  be  set  aaide  upon 
extraneous  facts  where  it  would  not  be  upon 
the  instrument  alone. 

Swing  v.  Wilson,  132  Ind.  223,  19  L.  R  A. 
767,  31  N.  E.  64;  Swing  v.  Jones,  130  Ind. 
247,  15  L.  R.  A.  75,  29  N.  E.  1057. 

Messrs.  Oooke  ft  Ansell  for  Isaac  W. 
Sawin. 

Doaglas,  J.,  delivered  the  opinion  of  the 

court: 
Til  is  is  a  bill  for  partition  of  a  certain  lot 


Digitized  byVjOOQlC 


1901. 


KsiBLEB  y.  Pbarsall. 


875 


of  land,  with  buildings  thereon,  situated  in 
the  city  of  Providence.  It  is  impossible  to 
divide  this  estate  by  metes  and  bounds,  and 
a  sale  and  partition  of  the  proceeds  must  be 
decreed.  One  undivided  half  of  the  estate 
was  the  property  of  Harriet  L.  Neisler,  for- 
merly Harriet  L.  Potter,  who  died  August  18, 
1897,  and  passed  under  her  will,  which  was 
admitted  to  probate  in  the  municipal  court 
of  the  city  of  Providence,  February  25,  1898. 
This  interest  is  subject  to  a  mortgage  made 
December  14,  1886,  by  the  said  Harriet  L. 
I'otter  to  Isaac  W.  Sawin,  of  Providence. 
The  mortgagee  and  the  beneficiaries  under 
the  will  are  all  parties  to  this  suit,  and  no 
question  is  made  as  to  their  respective  inter- 
•ests.  The  other  half  of  said  estate,  together 
with  other  real  estate,  was  owned  by  Helen 
li.  Potter,  who  was  the  adopted  daughter  of 
Harriet  L.  Potter,  and  who  afterwards  be- 
came Mrs.  Pearsall;  and  on  the  6th  day  of 
October,  1880,  the  said  Helen  L.  Potter,  by 
deed  of  indenture  duly  executed  by  herself 
and  by  N.  Dana  Wells,  conveyed  the  said  es- 
tate, with  other  property,  to  said  Wells,  up- 
on certain  trusts,  as  follows:  "To  take  pos- 
session of  the  same,  and  to  receive  the  rents 
and  profits  thereof,  and  apply  them  to  the 
use  of  her,  the  said  Helen  L.  Potter,  during 
her  life.  And  after  her  death,  should  her 
adoptive  mother,  Harriet  L.  Potter,  survive 
ber,  and  should  said  Helen  L.  Potter  leave  any 
lawfully  begotten  children  or  heirs  her  sur- 
viving, then  to  apply  the  same  to  the  use  of 
the  said  Harriet  L.  Potter  during  her  life; 
and  at  her  death,  should  such  children  or 
beirs  of  said  Helen  L.  Potter  survive  her, 
the  said  Harriet  L.  Potter  to  grant  and  con- 
vey the  said  premises  in  fee  simple  to  such 
•children  or  heirs  of  said  Helen  L.  Potter  per 
etirpeSy  and  not  per  capita.  But  if  such 
children  or  heirs  of  said  Helen  L.  Potter,  if 
any,  should  not  survive  said  Harriet  L.  Pot- 
ter, then  at  the  death  of  the  survivor  of  such 
«hildren  to  ^rant  and  convey  the  said  prem- 
ises in  fee  simple  to  said  Harriet  L.  Potter. 
But  should  the  said  Helen  L.  Potter  survive 
her,  the  said  Harriet  L.  Potter,  and  leave, 
her  surviving,  lawfully  begotten  children  or 
heirs,  then  at  the  death  of  said  Helen  L.  Pot- 
ter to  grant  and  convey  the  said  premises  in 
fee  simple  to  such  surviving  lawfully  begot- 
ten children  or  heirs  of  said  Helen  L.  Potter 
per  stirpes  and  not  per  capita.  But  if  said 
Helen  L.  Potter  should  not  leave  any  such 
children  or  heirs  her  surviving,  and  should 
she  survive  said  Harriet  L.  Potter,  then  at 
the  death  of  said  Helen  L.  Potter  to  sell  and 
dispose  of  the  said  premises,  and  pay  over 
the  proceeds  thereof  to  the  Society  for  Pro- 
moting the  Gospel  among  the  Seamen  in  the 
Port  of  York.  But  should  the  said  Helen  L. 
Potter  not  survive  her,  the  said  Harriet  L. 
Potter,  and  should  she  not  leave  any  lawful- 
ly begotten  children  or  heirs  her  surviving, 
then  at  the  death  of  the  said  Helen  L.  Pot- 
ter to  grant  and  convey  the  said  premises  to 
fiaid  Harriet  L.  Potter  in  fee  simple.  And  it 
is  hereby  stated  and  declared  that  said  trust 
«hall  be  irrevocable,"  etc.  Then  follow  va- 
rious powers  of  lease  and  sale,  etc.,  to  give 
the  trustee  moat  complete  control  over  the 
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investment  of  the  trust  fund,  and  a  provision 
for  appointment  of  new  trustees  if  a  vacan- 
cy should  occur.  Helen  L.  Potter  married 
William  H.  Pearsall  November  14,  1880,  and 
died  leaving,  her  surviving,  hei*  adoptive 
mother,  Harriet  L.  Potter,  who  married  Os- 
car Neisler,  and  died  August  18,  1897,  and 
one  child,  Helen  Marietta  Pearsall,  who  was 
bom  November  3,  1882,  and  who  now  sur- 
vives. Her  title  to  this  half  of  the  estate,  as 
an  equitable  fee  simple,  and  her  right  to 
have  the  legal  title  conveyed  to  her,  are  in- 
disputable, unless  the  trust  was  revoked  by 
certain  conveyances  which  were  made  before 
her  birth,  but  after  the  marriage  of  her  par- 
ents. On  April  7,  1881,  Harriet  L.  Potter 
and  the  society  named  in  the  trust  deed  re- 
leased all  their  interest  under  its  provisions 
to  Helen  L.  Pearsall.  On  the  same  day  the 
original  trustee,  N.  Dana  Wells,  resigned, 
and,  acting  under  the  powers  in  said  deed  to 
them  granted,  Harriet  L.  Potter  and  Helen 
L.  Pearsall  appointed  William  H.  Pearsall 
trustee  in  place  of  Wells.  The  acknowledg- 
ment of  the  wife  to  this  deed  was  defective, 
and  did  not  formally  satisfy  the  require- 
ments of  the  trust  deed.  On  April  15,  1881, 
William  H.  Pearsall,  trustee,  conveyed  the 
trust  estate  to  his  wife,  Helen  L.  Pearsall, 
free  of  the  trust.  On  December  — ,  1886, 
William  H.  Pearsall  and  Helen  L.  Pearsall, 
his  wife,  by  their  mortgage  deed  of  that  date 
conveyed  to  Isaac  W.  Sawin  one  undivided 
half  of  the  estate  in  question,  to  secure  the 
payment  to  said  Sawin  of  one  half  the  award 
of  referees  who  had  been  appointed  to  ap- 
praise the  value  of  certain  property,  which 
was  to  be  left  upon  said  premises  by  said 
Sawin  at  the  expiration  of  his  tenancy  there- 
of. Under  the  mortgage  there  is  claimed  to 
be  due  the  sum  of  $400,  with  interest  thereon 
from  December  31,  1897.  Helen  L.  Pearsall 
at  her  death  left  a  will,  with  codicil  thereto, 
of  which  copies  were  duly  recorded  in  the 
municipal  court  in  Providence  March  6, 1900. 
By  this  will,  as  modified  by  the  codicil,  the 
testator's  property  is  given  to  her  husband 
for  life,  with  remainder  in  fee  to  her  daugh- 
ter. The  daughter  therefore  takes  this  half 
of  the  estate  in  fee,  either  immediately  under 
the  trust  deed,  or  subject  to  her  father's  life 
estate  under  the  will  of  her  mother. 

The  question  is  thus  plainly  presented 
whether  a  voluntary  grantor,  without  invok- 
ing the  aid  of  the  court,  may  revoke  and  nul- 
lify such  a  deed  as  was  here  made.  In  the 
view  which  we  have  arrived  at  on  this  ques- 
tion, it  is  unnecessary  to  consider  the  defect- 
ive execution  of  the  power  of  appointment  of 
the  second  trustee,  as  the  court  in  this  pro- 
ceeding can  adjudicate  as  well  upon  the 
equitable  titles  involved  as  upon  the  legal 
title,  wherever  it  may  be.  The  intention  to 
revoke  the  trust  is  clear,  and,  if  necessary, 
equity  can  aid  in  the  imperfect  execution  of 
the  intention.  1  Jones,  Conv.  §§  45,  47; 
Barrows  v.  Kecne,  15  R.  I.  484,  485,  8  Atl. 
713.  In  support  of  the  power  of  revocation 
we  are  referred  to  RusselVs  Appeal,  75  Pa. 
269;  Garnsey  v.  Mundy,  24  N.  J.  Eq.  243; 
and  Aylsworth  v.  Whitcomh,  12  R.  I.  298. 
The  first  case  was  brought  by  the  settlor  aft> 
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er  the  death  of  her  husband,  leaving  no  chil- 
dren, and  she  alleged  that  the  terms  of  the 
settlement  were  contrary  to  her  intention  in 
several  important  particulars.  The  relief 
was  granted  partly  on  the  ground  that  the 
usual  power  of  revocation,  as  well  as  a  pow- 
er of  testamentary  disposition  in  the  case  of 
the  death  of  husband  and  children,  had  been 
omitted,  and  the  court  expressly  found  from 
the  evidence  that  these  omissions  were  not 
intentional.  The  court  says  on  page  288: 
"That  the  law  of  the  land  permits  anyone  to 
dispose  of  his  property  gratuitously  if  he 
please,  when  not  prejudicial  to  the  interest 
of  creditors,  and  that  his  voluntary  gifts, 
made  with  full  intention  and  knowledge  of 
the  act,  are  irrevocable  in  equity  as  well  as 
in  law,  when  the  power  to  revoke  is  not  re- 
served, may  be  conceded.  It  may  be  admit- 
ted, also,  that  the  mere  omission  of  counsel 
to  advise  the  insertion  of  a  power  to  revoke 
will  not  alone  be  a  ground  in  equity  to  set 
aside  a  voluntary  conveyance.  But  the  ab- 
sence of  such  a  power,  and  the  failure  of 
counsel  to  advise  upon  it,  are  circumstances 
of  weight,  when  joined  to  other  circumstan- 
ces tending  to  show  that  the  act  was  not 
done  with  a  deliberate  will.  Therefore, 
when  the  facts  show  that  the  instrument  was 
executed  without  advice  or  reflection,  and 
without  an  intention  to  bind  the  party  after 
the  reasons  and  motives  for  executing  it  have 
passed  away  and  the  party  is  again  sui  juris, 
a  court  of  equity  will  and  ought  to  relieve 
as  against  mere  volunteers,  claiming  with- 
out consideration  or  a  reaaonable  motive  for 
continuing  the  donor's  disability.  There 
may  be  reasons  for  continuing  the  disability 
intended  by  the  grantor  or  settlor  which 
would  influence  the  chancellor  to  maintain 
it."  And  on  page  291  the  court  says  of  the 
rule  adopted  by  Lord  Justice  Turner  in  To- 
her  V.  To/cer,  3  De  G.  J.  &  S.  487,--"that  the 
absence  of  a  power  of  revocation  is  a  circum- 
stance to  be  taken  into  account,  and  is  of 
more  or  less  weight,  according  to  the  other 
circumstances  of  each  case."  "Adopting 
this  rule  of  action  in  the  present  instance, 
and  we  see  that  all  the  circumstances  make 
the  absence  of  the  revocation  clause  in  this 
settlement  strong  evidence  of  mistake,  and 
a  sufficient  ground  of  equitable  relief."  In 
Gamaey  v.  Mundy  the  court,  after  reviewing 
several  cases  which  uphold  the  doctrine  that 
a  voluntary  settlement,  though  containing  no 
power  of  revocation,  would  be  set  aside  when 
it  did  not  appear  that  the  settlor  intended 
to  make  the  settlement  irrevocable,  grounded 
its  decision  of  the  case  before  it  upon  other 
considerations.  The  chancellor  says  (p. 
248) :  "It  is  not  necessary,  however,  to  rest 
a  decision  of  this  case  adverse  to  the  deed  on 
so  narrow  a  foundation  as  the  mere  absence 
of  a  power  of  revocation.  The  circumstan- 
ces under  which  a  voluntary  deed  was  exe- 
cuted may  be  shown  with  a  view  to  impeach- 
ing its  validity,  and,  if  it  appears  that  it  was 
fraudulently  or  improperly  obtained,  equity 
will  decree  that  it  be  given  up  and  canceled. 
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In  the  present  case  there  is  no  room  for 
doubt  that  the  grantor  was  induced  by  those 
in  whom  she  very  justly  placed  confidence, 
and  by  whose  better  judgment  she  was  will- 
ing to  be  guided,  to  execute  a  voluntary 
deed,  whose  effect  she  and  they,  not  only  did 
not  understand,  but,  on  the  other  hand,  mis- 
apprehended, and  which,  so  far  from  being 
according  to  their  intentions,  was  in  two 
very  important  respects,  at  least,  admittedly 
precisely  the  reverse.  It  was  irrevocable, 
but  they  all  supposed  it  was  revocable,  and 
intended  that  it  should  be  so.  It  deprived 
the  grantor  of  the  power  of  sale,  but  they  all 
supposed  that  she  would  have  that  power^ 
and  intended  that  she  should  have  it  clogged 
only  by  the  necessity  of  obtaining  her  moth> 
er's  consent  and  concurrence  in  any  bargain 
or  conveyance  she  might  make.  The  deed 
contains  no  power  of  sale  whatever.  The 
testimony  of  all  the  parties  to  the  transac- 
tion, the  grantor,  her  mother  and  uncle,  has 
been  taken  in  the  cause.  It  satisfies  me  that 
the  deed  wsa  not  *the  pure,  voluntary  well- 
understood  act  of  the  grantor's  mind'  (Lord 
El  don  in  Huguenin  v.  Baseley  [14  Ves.  Jr. 
273,  2  White  A.  T.  Lead.  Gas.  in  Eq.  556]), 
but  was  unadvised  and  improvident;  and 
contrary  to  the  intention  of  sJl  of  them."  In 
Ayl8v?<>rth  V.  Whitoomb  it  appeared  that  the 
deed  was  executed  on  the  belief  and  under- 
standing by  the  grantor  and  the  trustees 
that  it  was  revocable.  The  court  says:  **It 
is  true,  the  instrument  contains  no  power  of 
revocation,  but^  according  to  the  weight  of 
modem  authority,  this  is  only  a  circum- 
stance to  be  taken  into  account,  and  is  not 
decisive;  and,  where  a  deliberate  intent  to 
make  it  irrevocable  does  not  appear,  the  ab- 
sence of  the  power  will  be  prima  facie  evi- 
dence of  mistake."  The  decision  of  the  case, 
however,  is  not  grounded  on  this  omission  of 
a  power  of  revocation.  The  court  further 
says :  "In  the  present  case,  as  in  Eaton  v. 
Tillinghaat,  4  R.  I.  276,  280,  an  equitia>le 
freehold  is  given  to  the  complainant,  and  an 
equitable  fee  to  his  heirs  at  law,  thus  com- 
ing within  the  rule  in  Shelley's  Caaei"  [1 
C(^e,  88].  The  effect  of  the  omission  of  a 
power  of  revocation  in  a  voluntary  deed  of 
trust  is  discussed  at  length  in  Hall  v.  Hail, 
L.  R.  8  Ch.  430,  and  the  court  condudee  that 
the  true  rule  is  the  one  laid  down  in  Taker 
V.  Taker,  quoted  above.  In  the  same  case,  at 
page  440,  Lord  Selborne,  concurring,  says: 
"The  absence  of  a  power  of  revocation  in  a 
voluntary  deed,  not  impeached  on  the  groimd 
of  any  undue  influence,  is,  of  course,  mate- 
rial, when  it  appears  that  the  settlor  did  not 
intend  to  make  an  irrevocable  settlement,  or 
when  the  settlement  itself  is  of  such  a  na- 
tiu*e  or  wa«  made  under  such  circumstances 
as  to  be  unreasonable  and  improvident  un- 
less guarded  by  a  power  of  revocation.  I  do 
not,  however,  see  on  what  principle  the  ab- 
sence of  such  a  power  can  he  considered  ma- 
terial in  a  case  like  the  present,  from  which 
both  these  elements  are  absent."  These 
cases  are  not  in  C09fiiet  with  the  decisioDS 
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of  this  court  in  Stone  v.  King,  7  R.  I.  368, 
84  Am.  Dec.  557,  where  the  court  found,  as 
xnattcr  of  fact,  that  the  deed  was  intelligent- 
ly and  intentionally  made  by  the  grantor 
without  reservation,  and  hence  should  be  en- 
forced by  a  court  of  equity,  or  in  the  cases 
following:  Ray  v.  Simmons,  11  R.  I.  260, 
23  Am.  Rep.  447,  and  Thurher  v.  Sprague, 
17  R.  I.  636^  24  Atl.  48,— where  the  court 
found  that  trusts  were  effectually  constitut- 
ed, and,  having  so  found,  enforced  them.  In 
■all  these  cases  it  is  admitted  that  the  delib- 
•erate  intention  of  the  grantor  to  settle  his 
property  beyond  his  own  control  makes  his 
deed  irrevocable.  In  suits  brought  to  set 
aside  or  cancel  such  a  deed  the  courts  may 
<iiffer  as  to  the  weight  to  be  given  to  the  cir- 
cumstance of  the  mere  omission  of  a  power 
of  revocation,  as  they  may  as  to  the  weight 
•of  any  other  piece  of  evidence  in  the  case; 
but,  if  convinced  that  the  grantor  intelligent- 
ly intended  to  make  his  act  irrevocable,  they 
will  hold  it  to  be  so,  against  his  subsequent 
attempt  to  cancel  it.  We  find  nothing  in 
these  authorities  to  support  the  contention 
that  the  trust  deed  in  this  case  could  be  re- 
voked at  the  will  of  the  grantor.  All  the 
•eases  proceed  upon  finding  as  matter  of  fact 
that  the  intention  of  the  several  grantors  was 
not  to  make  their  conveyances  irrevocable. 
We  have  no  such  ascertained  fact  as  a  basis 
of  relief  here.  If  the  absence  of  a  power  of 
revocation  must  prima  facie  be  attributed  to 
mistake,  it  cannot  be  held  that  the  insertion 
of  a  plain  declaration  that  the  gra^itor  in- 
tends to  make  the  deed  irrevocable  is  not 
entitled  to  credence.  We  have  no  evidence 
of  the  intention  of  the  maker  of  this  deed, 
outside  of  the  deed  itself.  If  the  grantor  in 
her  lifetime  had  applied  to  the  court  to  an- 
nul her  voluntary  conveyance,  and  could 
have  shown  that  it  was  improvidently  or 
mistakenly  made,  the  court,  upon  a  proper 
•case,  would  have  ascertained  her  equitable 
rights,  and  would  have  provided  for  them  to 
the  furthest  possible  extent;  but  the  right 
•cannot  be  recognized  without  trial  or  exami- 
nation by  a  constituted  tribunal,  simply  on 
the  solicitation  of  family  and  friends,  to  re- 
voke a  deliberate  settlement  made  with  due 
formality,  and  apparently  with  intelligent 
anticipation  of  probable  contingencies."  In 
Sargent  v.  Baldunn,  60  Vt  17,  13  Atl.  864, 
the  court  sums  up  its  conclusion  as  follows: 
^'Upon  a  careful  examination  of  this  subject, 
we  have  been  unable  to  find  any  case  where 
•equity  has  set  aside  a  voluntary  settlement 
^except  on  the  application  of  the  settlor,  and 
then  only  on  the  ground  of  fraud,  or  where 
the  settlement  was  unadvised  and  improvi- 
dent, or  contrary  to  the  intention  of  the  set- 
tlor." 

The  claim  against  this  half  of  the  estate 
which  is  represented  by  the  Sawin  mortgage 
is  not  yet  sufiiciently  explained  by  the  evi- 
dence to  enable  the  court  to  say  whether  it 
may  not  constitute  a  valid  equitable  claim, 
though  the  mortgage  itself  was  void. 
^2  L.  R.  A. 
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A  bank  cannot  Jnatlfy  tlie  payment  of 
a  olieclc  OD  the  Indorsement,  by  one  who 
procured  it  bj  representing  himself  as  an- 
other, of  the  tatter's  name, — at  least,  under 
a  statute  declaring  an  indorsement  to  be 
wholly  Inoperative,  which  is  made  without 
the  authority  of  the  person  whose  signature 
it  purports  to  be. 

(March  11,  1901.) 

PETITION  by  plaintiflf  for  new  trial  after 
judgment  in  favor  of  defendant  in  an 
action  brought  to  recover  money  paid  out  by 
defendant  upon  plaintiff's  check  under  a 
forged  indorsement.    New  trial  granted. 

inie  facts  are  stated  in  the  opinion. 

Mr,  Irvlns  Oliampliii  for  plaintiff. 

Messrs,  Tillinsliaat  ft  Mvrdook,  for 
defendant : 

This  is  not  the  case  of  a  forgery,  because 
the  money  was  paid  to  the  exact  person  to 
whom  the  plaintiff  intended  that  it  should 
be  paid. 

It  makes  no  difference  if  the  plaintiff  was 
deceived  as  to  the  identity  of  the  applicant. 
It  is  to  the  person,  no  matter  what  his  name, 
that  the  law  looks  in  such  cases. 

Robertson  v.  Coleman,  141  Mass.  231,  65 
Am.  Rep.  471,  4  N.  E.  619;  Emporia  Nat. 
Bank  v.  Shottcell,  35  Kan.  360,  57  Am.  Rep. 
171,  11  Pac.  141;  United  States  v.  National 
Each.  Bank,  45  Fed.  163;  Land  Title  d 
Trust  Co,  V.  Northwestern  Nat,  Bank,  196 
Pa.  230,  50  L.  R.  A.  75,  46  Atl.  420. 

The  drawer  of  a  check  is  responsible  for 
it,  even  though  the  whole  transaction  is  con- 
ducted by  correspondence,  and  the  imperson- 
ator is  never  seen  by  the  drawer  of  the 
check. 

First  Nat,  Bank  v.  American  Each.  Nat, 
Bank,  49  App.  Div.  349,  36  N.  Y.  Supp.  58. 

In  cases  where  neither  party  is  in  fault, 
the  plaintiff  cannot  recover  when  he  made  it 
possible  for  the  loss  to  occur. 

Iron  City  Nat,  Bank  v.  Fort  Pitt  Nat, 
Bank,  169  Pa.  47,  23  L.  R.  A.  615,  28  Atl. 
195;  Bank  of  England  v.  Vagliano  Bros. 
[1891]  A.  C.  107. 

No  title  will  pass  to  a  negotiable  instru- 
ment, even  to  a  bona  fide  purchaser  under  a 
forged  indorsement. 

2  Ames,  Bills  &  Notes,  p.  864;  Smith  v. 
Chester,  1  T.  R.  654;  Mead  v.  Young,  4  T. 
R.  28;  Allport  v.  Meek,  4  Car.  &  P.  207; 
Beeman  v.  Duck,  11  Mees.  &  W.  251. 

Or  under  an  indorsement  by  an  unauthor- 
ized agent. 

Robinson  v.  Yarrow,  7  Taunt.  455. 

There  is  ground  for  estoppel  in  the  case, 
for  the  reason  that  the  bank  acted  in  good 
faith,  and  paid  the  check  in  accordance  with 


Note. — As  to  who  must  bear  loss  of  check  or 
bill  Issued  or  Indorsed  to  Impostor,  see  the  ear- 
lier case  In  this  series  of  Land  Title  &  Trust  Co. 
V.  Northwestern  Nat.  Bank  (Pa.)  50  L.  R.  ▲• 
75,  and  note. 
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the  intention  of  the  drawer,  as  that  inten- 
tion then  existed. 

Price  V.  Neale,  3  Burr.  1354. 

Stiness,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  sues  to  recover  money  paid 
out  by  the  defendant,  on  his  account,  upon 
his  check,  under  a  forged  indorsement.  Louis 
Potter,  representing  himself  to  be  Ernest  A. 
Haskell,  went  to  the  plaintiff  to  get  a  loan 
of  money,  giving  the  residence  and  occupa- 
tion of  Haskell  as  his  own.  The  plaintiff 
made  inquiry,  and  finding  that  Haskell  was 
employed,  and  was  living  as  represented,  he 
agreed  to  make  the  loan.  Potter,  under  the 
name  of  Haskell,  gave  his  note  to  the  plain- 
tiff, and  the  plaintiff  gave  him  a  check  on 
the  defendant  payable  to  the  order  of  Has- 
kell, delivering  it  to  Potter,  supposing  him 
to  be  Haskell.  Potter  indorsed  Haskell's 
name  on  the  back  of  the  check,  and  gave  it 
to  A.  R.  Hines,  who  collected  it  from  the 
bank.  When  the  note  given  to  the  plaintiff 
became  due,  the  fraud  was  discovered.  He 
thereupon  notified  the  bank,  and  demanded 
a  return  of  the  amount  paid  on  the  check  to 
the  credit  of  his  account.  At  the  trial  a 
verdict  for  the  defendant  was  directed,  and 
the  plaintiff  petitions  for  a  new  trial. 

The  question  is  whether  the  bank  is  liable 
for  the  payment  which  it  made  on  this 
check.  It  is  a  fundamental  rule  of  banking 
that,  when  a  bank  receives  money  to  be 
checked  out  by  a  depositor,  it  is  to  be  paid 
only  as  the  depositor  shall  order.  The  bank 
assumes  this  duty  in  receiving  the  deposit. 
If,  therefore,  it  pays  out  money  otherwise 
than  according  to  such  order,  it  is  liable  to 
the  depositor  for  the  amount  so  paid.  The 
bank  thus  assumes  the  responsibility  of  see- 
ing that  the  money  gets  to  the  party  au- 
thorized to  receive  it.  Hence,  if  it  pays, 
money  out  on  a  forged  signature,  the  depos- 
itor being  free  from  blame  or  negligence,  it 
must  bear  the  loss.  In  this  case  the  plain- 
tiff directed  the  money  to  be  paid  to  the  or- 
der of  Ernest  A.  Haskell.  It  was  not  so 
paid  He  did  not  indorse  the  check.  Pot- 
ter forged  his  signature.  Under  these  cir- 
cumstances, the  plaintiff's  right  to  recover 
seems  to  be  plain. 

But  the  defendant  contends  that  the  man 
who  made  the  contract  received  the  check; 
that  it  was  intended  for  him ;  that  the  mon- 
ey went  to  him,  and  so  there  was  no  forgery, 
and  the  bank  is  not  liable.  It  would  seem 
that  upon  so  plain  a  proposition  the  deci- 
sions should  be  unanimous;  but  it  is  not  so. 
To  say  that  the  money  was  intended  for  the 
one  who  had  committed  the  fraud  is  simply 
to  say  that  the  fraud  was  complete.  It  is  a 
surprising  doctrine  that,  if  A  can  success- 
fully ])ersonate  B,  he  thereby  escapes  being 
guilty  of  forgery  in  signing  B's  name  on  a 
check  of  C's.  Of  course,  C  intended  the 
money  to  go  to  him  as  an  actual  person,  but 
only  because  he  supposed  that  he  was  the 
person  whom  he  represented  himself  to  be. 
Can  the  imposition  upon  C  justify  A*s  per- 
sonation and  signature  of  B  ?  If  C  had  sent 
his  check  to  B  by  A,  and  the  latter  had 
62  L.  R.  A. 


written  B's  indorsement  thereon,  no  one 
would  say  that  it  was  not  foi^iy.  How 
does  it  change  the  case  when  A  gets  the 
check  by  making  C  believe  that  he  is  B? 
In  one  case  C  sent  it  to  B,  and  in  the  other 
he  supposed  that  he  handed  it  to  B  directly. 
In  both  cases  it  was  intended  for  B. 

The  plaintiff's  counsel  has  well  said  in 
this  case  that  any  decision  to  the  effect  that 
a  bank  is  protected  in  paying  a  check  to  an 
impostor  who  has  forged  the  payee's  name 
on  the  check,  upon  the  ground  that  it  car- 
ries out  the  actual  intent  of  the  drawee,  is 
based  upon  a  manifest  fallacy.  Moreover, 
of  what  consequence  is  the  intent  of  the 
drawer  of  the  check,  when  the  directicHi  ie 
to  pay  to  the  party  named  T  He  has  the  right 
to  assume  that  the  bank  will  pay  to  the  par- 
ty as  directed.  In  this  case  the  money  was 
intended  for  Haskell,  because  his  was  the 
only  name  suggested.  He  had  been  looked 
up,  and  found  to  be  responsible.  It  is  a  per- 
version of  words  to  say  that  it  was  intended 
for  Potter  simply  because  he  had  fraudu- 
lently impersonated  Haskell,  and  led  the 
plaintiff  to  believe  that  he  was  Haskell.  The 
plaintiff  did  not  intend  to  let  Potter  have 
money.  His  check  showed  who  was  to  have 
it,  because  it  was  made  payable  to  Haskell. 
When,  therefore.  Potter  fraudulently  indorsed 
Haskell's  name  on  the  check,  it  was  a  typi- 
cal  case  of  forgery.  It  was  a  false  signa- 
ture, with  intent  to  deceive. 

The  defendant  relies  on  Robertson  y.  Cole- 
man,  141  Mass.  231,  55  Am.  Rep.  471,  4  N.  E. 
619,  where  the  suit  was  by  a  holder  against 
the  maker  of  a  check.  The  payee  had  as- 
sumed the  name  of  another,  and  obtained 
the  check  as  the  price  for  stolen  property 
sold  by  the  defendants  as  auctioneers.  The 
decision  was  for  the  plaintiff,  and  good 
ground  is  given  for  it  in  the  opinion,  in  this: 
That  the  plaintiff  was  a  bona  fide  holder 
without  notice,  and  that  the  defendanta 
simply  supposed  the  payee  to  be  Charles 
Barney  of  Swanzey,  but  not  from  any  false 
representation  made  to  them.  Had  the  opin- 
ion stopped  there,  no  case  of  fraud  would 
have  appeared.  But  the  court  put  these 
facts  aside  as  immaterial,  and  then  said: 
"This  person  was  the  person  intended  by 
them  [the  defendants]  as  the  payee  of  the 
check,  designated  by  the  name  he  was  called 
in  the  transaction,  and  that  his  indorsement 
of  it  was  the  indorsement  of  the  payee  of  the 
check  by  that  name.  The  contract  of  the 
defendants  was  to  pay  the  amount  of  the 
check  to  this  person  or  his  order,  and  he  has 
ordered  it  paid  to  the  plaintiff."  No  authori- 
ties are  cited  in  the  opinion,  but  the  case 
has  been  cited  as  an  authority  since.  See 
Emporia  Nat.  Bank  v.  ShoticcU,  35  Kan. 
3ftO,  57  Am.  Rep.  171,  11  Pac.  141;  United 
States  V.  National  Exch.  Bank,  45  Fed.  163; 
Land  Title  &  Trust  Co.  v.  Northwestern  Nat. 
Bank,  196  Pa.  230,  50  L.  R.  A.  75,  46 
Atl.  420;  First  Nat.  Bank  v.  American 
Exch.  Nat.  Banky  49  App.  Div.  349,  63  N.  Y. 
Supp.  58.  These  cases  lose  sip^ht  of  the  dis- 
tinction between  real  and  fictitious  persons. 
In  the  latter  case  there  is  nobody  to  inquire 
about;   no  one  in  fact  misrepresented;   no 


Digitized  byVjOOQlC 


1901 


ToLMAM  y.  Amkrioan  National  Bank. 


87S> 


one  in  the  mind  of  one  party  other  than  the 
person  with  whom  he  is  dealing.  In  the 
case  of  a  real  person,  however,  one  party, 
having  him  in  mind,  satisfies  himself  about 
the  responsibility  of  such  party,  and  sup- 
poses that  he  is  dealing,  not  with  the  per- 
son who  is  in  fact  before  him,  but  with  the 
one  whom  he  has  in  mind,  and  whom  the 
one  before  him  falsely  personates.  Thus  in 
Mead  v.  Young,  4  T.  R.  28,  it  was  held  that, 
wliere  a  bill  of  exchange  got  into  the  hand^ 
of  one  of  the  same  name  as  the  payee,  yet 
such  person  knowing  that  he  was  not  the 
person  in  whose  favor  it  was  drawn,  was 
guilty  of  forgery  in  indorsing  it.  In  Roh- 
arts  v.  Tucker,  16  Q.  B.  560,  it  was  held  that 
a  banker  could  not  debit  his  customer  with 
the  payment  made  to  one  who  claimed 
through  a  forged  indorsement  made  by  the 
solicitor  of  the  payee.  That  was  not  a  case 
of  misrepresentation  of  persons,  but  it  is  re- 
ferred to  in  Vagliano  Bros.  v.  Bank  of  Eng- 
land, L.  K.  23  Q.  B.  Div.  243,  as  having  set- 
tled the  relations  between  bankers  and  cus- 
tomers for  many  years.  This  latter  case 
came  under  the  bills  of  exchange  act,  and  it 
was  held  that  as  the  bill  was  not  made  to  a 
fictitious  or  nonexi sting  person,  it  could  not 
be  treated  as  a  bill  payable  to  bearer,  and 
so  defendants  could  not  be  protected  in  a 
payment  under  a  false  indorsement.  Thus 
the  law  is  settled  in  England.  In  Arm- 
strong Y.  National  Ba/nk,  46  Ohio  St  512,  6 
L.  R.  A.  625,  22  N.  £.  866,  it  is  held  that, 

.  even  where  the  payee  is  nonexisting,  the  rule 
making  such  paper  payable  to  bearer  does 
not  apply  where  the  maker,  supposing  the 
payee  to  be  a  real  person  intending  payment 
to  be  made  to  such  person,  is  induced  by 
fraud  so  to  draw  it.  In  Graves  v.  American 
Each,  Bank,  17  N.  Y.  205,  it  was  held  to  be 
forgery  for  one,  not  the  payee  of  a  bill,  but 
bearing  the  same  name,  to  indorse  and  trans- 
fer it  knowing  that  he  was  not  intended  as 
the  payee.  The  true  rule  is  well  stated  in 
the  headnotes  of  Rogers  v.  Ware,  2  Neb.  29, 
as  follows:     "If  the  bill  run  to  a  fictitious 

•payee,  it  is  as  if  drawn  payable  to  bearer, 
and  indorsement  is  not  necessary.  .  .  .  But 
if  it  be  payable  to  some  person  known  at  the 
time  to  exist,  and  present  to  the  mind  of  the 
drawer  when  he  made  it,  as  the  party  to 
whose  order  it  was  to  be  paid,  the  genuine 
indorsement  of  such  payee  is  necessary.  .  .  . 
Nor  is  the  case  changed  by  the  cir- 
cumstances that  the  party  who  induced 
the  drawer  to  make  such*  bill  defrauded 
him  in  so  doing."  Rowe  v.  Putnam, 
131  Mass.  281,  is  to  the  same  effect, 
but  is  not  referred  to  in  Robertson 
Y.  Coleman,  141  Mass.  231,  55  Am.  Hep.  471, 
4  N.  E.  619. 

The  attention  of  counsel  was  called  to  the 
negotiable  instruments  act  (Pub.  Laws  1899, 
chap.  674,  §  31),  which  is:  "Where  a  sig- 
nature is  forged  or  made  without  the  au- 
thority of  the  person  whose  signature  it 
purports  to  be,  it  is  wholly  inoperative,  and 
no  right  to  retain  the  instrument,  or  to  give 
a  discharge  therefor,  or  to  enforce  payment 
thereof  against  a  party  thereto,  can  be  ac- 
quired through  or  under  such  signature, 
52  L.  R.  A. 


unless  the  party  against  whom  it  is  sought 
to  enforce  such  right  is  precluded  from  set- 
ting up  forgery  or  want  of  authority."  The 
statute  covers  this  case.  We  have  referred 
to  authorities  because  the  defendant's  coun- 
sel so  earnestly  and  ably  argued  that  the  act 
did  not  alter  the  law  merchant  that  it 
seemed  proper  to  show  that  the  law  in  this 
respect,  outside  of  the  act,  is  in  a  very  un- 
satisfactory state,  and  that  the  act  is  right. 
We  do  not  thinbithat  the  act  does  alter  the 
law  as  it  was  when  a  few  years  ago,  it  seems 
to  have  been  switched  off  on  a  fallacy  in 
some  places.  One  of  the  advantages  of  the 
act  is  in  settling  the  question.  Waiving  the 
question  of  forgery,  about  which  the  cases 
we  have  cited  differ,  the  signature  in  this 
case  is  clearly  one  "made  without  the  au- 
thority of  the  person  whose  signature  it 
purports  to  be,"  and  therefore  it  is  "wholly 
inoperative."  This  being  so,  the  defendant 
cannot  justify  its  action  under  it,  there  be- 
ing no  evidence  of  any  conduct  by  the  plain- 
tiff to  mislead  the  defendant,  and  so  to  es- 
top his  present  claim.  As  the  case  stood,  the 
plaintiff  had  ordered  money  paid  to  Has- 
kell. The  bank  had  not  so  paid  it.  The 
fact  that  the  plaintiff  had  been  imposed  up- 
on did  not  relieve  the  bank  from  its  duty  to 
see  that  the  money  was  paid  according  to 
order.  The  case  should  have  gone  to  the 
jury. 

"New  trial  granted. 


(Appellate  Division.) 

Re  CONDEMNATION  OF  LAND  BY 
RHODE  ISLAND  SUBURBAN  RAIL- 
WAY COMPANY. 

( B.  I ) 

An  mtiempt  by  m  afreet  rall^vrmy  com- 
pany to  take  land  for  a  power  house 
and  coal  pockets  In  a  city  6  miles  from  Its 
lines,  in  which  it  has  do  authority  to  run 
cars.  Is  for  Its  private  benefit,  and  not  for 
public  use,  and  Is  therefore  o6t  within  statu- 
tory permission  to  take,  by  eminent  domain^ 
land  necessary  for  its  use. 

(March  5,  1901.) 

PETITION  by  respondents  for  new  trial 
after  judgment  in  favor  of  petitioner 
in  a  proceeding  to  acquire  land  for  peti- 
tioner's use  under  the  right  of  eminent  do- 
main.    Vew  trial  grant^. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Tillinsliast  ft  TiUinshaat,  for 
petitioners  for  new  trial: 

Eminent  domain  cannot  be  exercised  for 
any  but  public  purposes.     Statutes,  where 


Note. — For  cases  in  this  series  as  to  the 
rlgfht  to  exercise  the  power  of  eminent  domain 
for  railroads  where  the  use  is  of  a  private  na- 
ture, see  Kansas  &  T.  Coal  R.  Co.  v.  Northwest- 
ern Coal  &  MIn.  Co.  (Mo.)  51  L.  R.  A.  936^ 
and  footnote  thereto;  also  Ew  parte  Bacot  (8. 
C.)  16  L.  R.  A.  686:  Bradley  t.  Pharr  (La.> 
19  L.  R.  A.  647. 
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tlie  right  of  eminent  domain  might  bo  used 
for  private  purpoees  because  the  statute  giv- 
ing it  is  not  in  terms  limited  to  public 
purposes,  are  held  to  be  unconstitutional. 

Re  Theresa  Drainage  Diet,  90  Wis.  301, 
63  N.  W.  288;  Niokey  y.  Steams  Ranchos 
Oo,  126  Gal.  150,  58  Pac.  450;  Gilford  Drain- 
<^ge  DUi,  v.  Shroer,  146  Ind.  572,  44  N.  E. 
636. 

The  questions  of  public  use  and  necessity 
«zist  as  two  distinct  questions,  both  to  be  de- 
termined in  the  petitioner's  favor  before  it 
ean  condemn  this  or  any  land. 

Treaey  y.  Elizdbethtoum,  L.  d  B.  8.  R,  Co. 
96  Ky.  270,  3  S.  W.  168;  Dennis  Long  d  Co. 
y.  Louisville,  08  Ky  67,  32  S.  W.  271 ;  Pasa- 
dena y.  Stimson,  01  Cal.  253,  27  Pac.  604; 
Re  Staten  Island  Rapid  Transit  Co.  103  N. 
y.  251,  8  N.  K  548;  Re  New  York  C.  d  fl. 
R.  R.  Co.  59  Hun,  7,  8  N.  Y.  Supp.  290; 
Butte,  A.  d  P.  R.  Co.  y.  Montana  Union  R. 
Oo.  16  Mont.  504,  31  L.  K  A.  298,  41  Pac. 
232. 

The  term  "necessair"  may  be  applied  to  a 
general  scheme  of  internal  improvement. 
When  so  used  it  is  commonly  held  that  the 
•court  has  nothing  to  review  except  to  see 
that  the  purpose  be  a  public  one. 

Adirondack  R.  Co.  v.  New  York,  176  U. 
8.  335,  44  L.  ed  492,  20  Sup.  Gt.  Rep.  460; 
Traoy  y.  Elizdbethtown,  L.  d  B.  8.  R.  Co. 
80  Ky.  259;  Eversfield  v.  Mid-Sussea  R.  Co. 
3  De  G.  &  J.  286;  Commissioners  of  Parks 
d  Boulevards  v.  Moesta,  91  Mich.  149,  51 
N.  W.  903. 

Necessity  which  must  exist  before  any 
particular  land  can  be  taken  is  distinct  from 
the  public  purpose  of  the  improvement,  and 
may  be  inquired  into  as  a  fact  by  the  court 
in  such  cases.  The  true  meaning  in  a  con- 
stitutional sense  is  that  the  land  is  neces- 
sary because  of  the  limited  quantity  which 
•can  be  used  for  the  purpose, — ^limited  either, 
first  from  the  topography  of  the  country  or 
the  physical  necessity  of  having  a  continu- 
ous strip  through  the  country;  or,  second, 
in  the  most  extended  sense  as  yet  adopted 
by  any  court  so  far  as  can  be  ascertained, 
limited  in  quantity  because  it  is  necessarily 
required  to  adjoin  other  land  which  is  itself 
limited  in  quantity. 

West  River  Bridge  Co.  y.  Diw,  6  How. 
507,  12  L.  ed.  535;  New  York  d  C.  R.  Co.  y. 
Gunnison,  1  Hun,  496 ;  Fiske  y.  Pramingham 
Mfg.  Co.  12  Pick.  68;  Pamsworth  v.  Good- 
hue,  48  Vt.  209 ;  Leisse  v.  8t.  Louis  d  /.  M. 
R.  Co.  2  Mo.  App.  105;  3  Elliott,  Railroads, 
§  960,  p.  1355. 

Property  cannot  be  taken  for  things  not 
necessary  to  the  operation  of  the  road,  or 
which  do  not  require  a  particular  location 
with  reference  to  the  right  of  way. 

Lewis,  Em.  Dom.  ft  170,  p.  236;  Pierce, 
Railroads,  p.  150. 

By  constitutional  law  and  the  terms  of 
this  statute  some  degree  of  necessity,  and 
not  mere  convenience,  is  required. 

Hunter  v.  Netoport,  5  R.  I.  325 ;  Shiok  y. 
Pennsylvania  R.  Co.  1  Pearson  (Pa.)  259; 
Spring  Valley  Waterworks  v.  San  Mateo 
Waterworks,  64  Gal.  134,  28  Pac.  447; 
Queen  v.  Wyoomhe  R.  Co.  L.  R.  2  Q.  B.  320; 
52  L.  R.  A. 


Tracy  y.  Elizahethtown,  L.  d  B.  8,  B.  Oo. 
80  Ky.  267. 

Messrs.  Edwards  Sc  Aaselly  for  respond- 
ent: 

By  the  true  construction  of  the  act  of  the 
general  assembly  the  taking  of  property 
thereunder  is  limited  to  public  purposes. 

Where  a  statute  is  open  to  two  construc- 
tions, by  one  of  which  it  is  constitutional 
and  by  the  other  unconstitutional,  the  form- 
er is  always  to  be  adopted. 

Gooley,  Gonst.  Lim.  6th  ed.  pp.  218,  219; 
Coleman  y.  Yesler,  1  Wash.  Terr.  592;  Sing- 
er Mfg.  Co.  y.  McCoUock,  24  Fed.  667;  Col- 
well  y.  May's  Landing  Water  Pouter  Co.  10 
N.  J.  Eq.  245;  Santo  v.  State,  2  Iowa,  165, 
63  Am.  Dec.  487 ;  Bigelow  v.  West  Wiscon- 
sin R.  Co.  27  Wis.  478. 

If  by  the  true  construction  of  the  act  the 
taking  of  property  thereunder  is  not  lim- 
ited to  public  purposes,  the  act  will  not  be 
held  invalid  in  this  proceeding  if  the  pro- 
posed taking  herein  is  for  a  public  purpose. 

If  the  act  authorizes  the  taking  of  prop- 
erty for  private  as  well  as  public  purposes, 
it  is  at  most  invalid  only  in  part,  i.  e.,  to 
the  extent  that  it  authorizes  taldng  for  pri- 
vate purposes. 

State  y.  Clark,  15  R.  I.  383,  5  AU.  635; 
Re  Liquors  of  MoSoley,  15  R.  I.  608,  10  Ati. 
059;  State  v.  Amery,  12  R.  I.  64. 

If  the  taking  of  property  in  the  case  at 
bar  is  for  a  public  purpose,  the  court  will 
not  consider  whether,  if  the  act  also  au- 
thorizes taking  for  private  purposes,  it  is 
to  that  extent  invalid. 

State  V.  Mylod,  20  R.  I.  632,  41  L.  R.  A. 
428,  40  Atl.  753;  Newport  v.  Horton,  22  B. 
1.  196,  50  L.  R.  A.  330,  47  Atl.  312. 

The  taking  of  the  land  sought  to  be  con- 
demned is  for  a  public  purpose,  and  the  act 
in  authorizing  such  talung  is  not  unconsti- 
tutional. 

The  purpose  for  which  the  land  in  ques- 
tion is  sought  to  be  condemned  is  to  build 
upon  a  part  of  the  same  a  power  house  for 
the  operation  of  the  petitioner's  various^ 
lines  of  railway,  and  to  use  the  remainder' 
of  the  land  in  part  for  coal  pockets  wherein 
to  store  coal  for  use  in  operating  the  ma- 
chinery in  the  proposed  power  house,  and  in 
part  for  a  conduit  to  carry  water  from  the 
river  to  supply  the  condensers  of  the  en- 
gines in  the  power  house. 

One  of  the  most  common  meanines  of  the 
word  ''use"  is  usefulness,  utility,  advantage, 
productive  of  benefit.  ''Public  use"  may 
therefore  well  mean  public  usefulness,  utili- 
ty, or  advantage,  or  what  is  productive  of 
general  benefit. 

Olmstead  y.  Camp,  33  Gonn.  532,  89  Am. 
Dec.  221. 

Property  taken  for  the  construction, 
maintenance,  or  use  of  a  railway  lay  of 
course,  taken  for  a  public  use. 

People  V.  Kerr,  27  N.  Y.  188, 

And  every  facility  needed  for  the  operas 
tion,  maintenance,  and  use  of  a  railroad  is 
for  public  purposes. 

New  York  d  H.  R.  Co.  y.  Kip,  46  N.  Y. 
546,  7  Am.  Rep.  385. 

llie  purpose  is  public  in  the  case  of  the 
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•engine  houses,  water  stations,  buildings  for 
fuel  and  coal  and  wood  yards  for  the  steam 
road. 

Neto  York  C,  d  H,  R,  R.  Co.  v,  Metropoli- 
4an  Qaslighi  Co.  63  N.  Y.  326;  Re  New  York 
C.  d  H.  R.  R.  Co.  77  N.  Y.  248;  Hannibal  d 
8i.  J.  R.  Co.  V.  Muder,  49  Mo.  165;  Phila- 
delphia, W.  d  B.  R.  Co.  V.  WilliamB,  54  Pa. 
103 ;  State,  Camden  d  A.  R.  d  Tranap.  Co., 
Prosecutors,  v.  Manefield  Comre.  23  N.  J.  L. 
510,  57  Am.  Dec.  409;  Neio  Orleans  d  C.  R. 
Oo.  V.  Second  Municipality,  1  La.  Ann.  128; 
Eldridge  v.  Smith,  34  Vt.  484. 

The  taking  of  the  land  sought  to  be  con- 
demned is  not  shown  to  be  for  a  private  pur- 
pose for  the  reason  that  the  public  will  have 
no  right  to  use  the  land  after  it  has  been 
•taken  by  the  petitioner. 

Loio  V.  Oalena  d  C.  U.  R,  Co.  18  111.  324; 
Lodge  v.  Philadelphia,  W.  d  B.  R.  Co.  8 
Phila.  345;  Southern  P.  R.  Co.  v.  Raymond, 
53  Cal.  223;  Philadelphia,  W.  d  B.  R.  Co.  v. 
Williams,  54  Pa.  103. 

There  is  a  necessity,  and  a  public  necessi- 
ty, for  taking  the  land  sought  to  be  con- 
demned, and  the  act  in  authorizing  such 
taking  is  not  invalid. 

The  word  "necessary"  was  used  in  its 
more  popular  sense,  and  meant  "reasonably 
•convenient,"  "not  indispensable." 

Chalcraft  v.  Louisville,  E.  d  St.  L.  R.  Co. 
113  111.  86;  Alabama  d  V.  R.  Co.  v.  Odeneal, 
73  Miss.  34, 19  So.  202;  Coates  v.  JiJeu)  York, 
7  Cow.  585 ;  State,  New  Jersey  R.  d  Trcmsp. 
Co.,  Prosecutors,  v.  Hancock,  35  N.  J.  L. 
637 ;  State,  Morris  Canal  d  Bkg.  Co.,  Pros- 
ecutors, V.  Love,  37  N.  J.  L.  60 ;  Olmsted  v. 
Proprietors  of  Morris  Aqueduct,  47  N.  J.  L. 
311;  Hunter  v.  Newport,  5  R.  I.  325;  Haz- 
ard V.  Middletcwn,  12  R.  I.  227;  Commis- 
sioners of  Parks  d  Boulevards  v.  Moesta,  91 
Mich.  149,  51  N.  W.  903;  Harvey  v.  Lloyd, 
3  Pa.  331;  Aurora  d  O.  R.  Co.  v.  Harvey, 
178  111.  477,  53  N.  K.  331 ;  Flint  d  P.  M.  R. 
-Co.  V.  Detroit  d  B.  C.  R.  Co.  64  Mich.  350, 
31  N.  W.  281 ;  New  York  d  H.  R.  Co.  v.  Kip, 
46  N.  Y.  546,  7  Am.  Rep.  385;  New  York 
-C.  d  H.  R.  R.  Co.  V.  Metropolitan  Gaslight 
Co.  63  N.  Y.  326;  Re  New  York  C.  d  H.  R. 
R.  Co.  77  N.  Y.  248. 

A  power  house  and  appurtenant  coal 
pockets  and  water  conduit  are  "necessary" 
i:o  the  petitioner  within  the  meaning  of  the 
word. 

New  York  d  H.  R.  Co.  v.  Kip,  46  N.  Y. 
^46,  7  Am.  Rep.  385 ;  Chicago  d  W.  I.  R.  Co, 
V.  Dunbar,  100  111.  110;  Re  New  York  C.  d 
S.  R.  R.  Co.  77  N.  Y.  248 ;  State,  Camden  d 
A.  R.  d  Transp.  Co.,  Prosecutors,  v.  Mans- 
field  Comrs.  2,Z  N.  J.  L.  510,  67  Am.  Dec.  409 ; 
Philadelphia,  W.  d  B.  R.  Co.  v.  Williams, 
64  Pa.  103;  Chicago,  B.  d  Q.  R.  Co.  v.  Wil- 
son, 17  111.  123. 

The  quantity  of  land  sought  to  be  con- 
demned is  not  improper. 

A  reasonable  necessity  is  all  that  need  be 
shown. 

10  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  1057 ; 
Lewis,  Em.  Dom.  S  279;  Re  New  York  C. 
^  B.  R.  R.  Co.  77  N.  Y.  248. 

The  fact  that  other  land  equally  suitable 
i»2  L.  R.  A. 


could  be  obtained  by  purchase  elsewhere  is^ 
of  course,  immaterial. 

Giesy  v.  Cincinnati,  W.  d  Z.  R.  Co.  4 
Ohio  St.  308;  Re  New  York  d  H.  R.  R.  Co. 
V.  Kip,  46  N.  Y.  546,  7  Am.  Rep.  385;  10  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  1057.  See  also 
South  Chicago  R.  Co.  v.  Dia,  109  111.  237. 


Stiness,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  Rhode  Island  Suburban  Railway,  act- 
ing under  the  provisions  of  its  charter,  in- 
stituted proceedings  to  condemn  a  lot  of 
land  in  Providence  belonging  to  James 
Campbell  and  wife.  The  charter  requires 
the  common  pleas  division  to  examine  the 
plat  of  location,  to  hear  the  parties,  and  to 
determine  whether  the  lands  described  are 
necessary  to  said  company  for  its  corporate 
purposes.  In  this  case  the  company  seeks 
to  condemn  a  lot  for  a  power  house,  to  gen- 
erate electricity  for  its  lines  of  road,  for  coal 
pockets,  for  the  storage  of  coal,  and  for  a 
conduit  to  carry  water  from  the  river  to  the 
engine.  The  judge  who  heard  the  applica- 
tion decided  that  the  taking  was  necessary 
and  for  a  public  use.  The  landowner  peti- 
tions for  a  new  trial  on  the  ground  of  error 
in  the  findings.  As  we  have  already  stated 
in  this  case  (48  Atl.  590),  in  regard  to  the 
constitutionality  of  the  act,  the  legislature 
has  no  right  to  condemn  private  property 
for  any  other  than  public  purposes.  The 
legislature  determines  in  what  cases  and  to 
what  extent  the  power  of  condemnation 
shall  be  exercised,  out  whether  the  use  in 
a  particular  case  is  a  public  use  is  a  ques- 
tion of  law,  to  be  settled  by  the  court.  The 
statute  in  this  case,  as  we  have  construed 
it,  calls  for  a  finding  of  the  necessity  for  a 
public  purpose,  because  only  such  "corpor- 
ate purposes"  as  are  in  their  nature  pub- 
lic purposes  can  be  considered  to  constitute 
a  necessity,  within  the  meaning  of  the  stat- 
ute. Two  kinds  of  public  use  are  recog- 
nized,— one,  where  tne  state  itself  takes 
property  for  its  own  uses;  and  another, 
where  it  authorizes  the  taldng  for  the  use 
of  the  public.  The  former  is  a  demonstra- 
tive act,  which,  of  itself,  shows  its  public 
purpose.  The  latter,  in  many  cases,  may  be 
of  such  doubtful  character  as  to  require  the 
determination  of  the  court  whether  the  au- 
thority can  be  exercised.  Our  Constitution 
says :  "Private  property  shall  not  be  taken 
for  public  uses  without  just  compensation." 
The  implication  of  the  right  to  take  is  not 
for  the  convenience  or  advantage  of  the  pub- 
lic, but  "for  public  uses."  There  are  many 
kinds  of  business  of  great  benefit  to  the 
public  generally,  which  could  not  be  claimed 
to  warrant  a  taking  of  property  as  for  a 
public  use.  If  private  property  is  to  be 
taken,  it  must  be  for  a  use  by  the  public. 
Thus,  in  condemnations  for  highways  or 
railroads,  the  public  use  the  land  by  travel- 
ing over  it;  for  depots,  public  buildings, 
and  parks,  by  resorting  to  them;  for  water- 
works and  drains,  by  employing  their  serv- 
ice. These  are  cases  where  the  public  use 
is  direct  and  obvious;  but  there  is  a  class 
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of  cases  where  the  public  does  not  use  the 
land  itself,  and  yet  the  public  necessity  is 
80  direct  and  obvious  as  to  imply  a  public 
use.  Such,  for  example,  are  cases  of  taking 
land  for  engine  houses,  car  houses,  and  re- 
pair shops  on  steam  railroads.  These 
buildinss  must  necessarily  be  contiguous  to 
the  railroad,  and,  while  the  public  may  not 
use  the  buildings  as  such,  yet  they  are  of 
such  a  character  that,  without  them,  the 
public  could  not  adequately  use  the  railroad 
itself.  They  are  in  fact  a  part  of  the  rail- 
road. In  some  cases  land  for  the  storage  of 
wood  and  coal  for  steam  railroads  has  been 
held  to  be  taken  for  a  public  use.  In  all 
of  these  cases,  however,  a  particular  location 
is  made  necessary,  because  of  the  require- 
ments of  a  steam  railroad.  Arguing  from 
such  cases,  the  petitioner  claims  that  it  is 
equally  entitled  under  its  charter  to  con- 
demn land,  anywhere  in  the  four  counties 
named,  for  a  power  house  and  for  coal 
pockets.  The  wide  area  of  location  at  once 
suggests  the  difference  between  the  freedom 
of  choice  in  this  case  and  the  imperative 
necessity  which  is  usually  found  on  steam 
railroads  for  a  particular  location.  • 

We  do  not  question  that  the  term  "neces- 
sary," as  used  in  the  statute,  does  not  mean 
an  absi^ute  necessity,  in  the  sense  that  the 
particular  land  is  indispensable,  but,  rather, 
that  the  land,  or  other  similarly  situated, 
is  reasonably  required  for  a  public  purpose. 
It  is  also  beyond  question  that  everything 
which  may  be  necessary  for  "corporate  pur- 
poses" is  not,  by  that  reason,  necessary  for 
gublic  purposes.  A  common  carrier  serves 
oth  the  public  and  itself.  It  has  its  pub- 
lic and  private  functions.  The  public  part 
is  the  exercise  of  its  franchise  for  the  accom- 
modation of  the  parties;  the  private  part  is 
its  incidental  business,  with  which  the  pub- 
lic is  not  concerned,  and  which  the  company 
manages  for  its  own  interests.  The  com- 
pany carries  passengers  over  its  road  ais  a 
public  duty,  but  the  generation  of  the  pow- 
er to  propel  cars  is  the  private  business  of 
the  company.  Whatever  is  necessary  to  the 
exercise  of  the  franchise  is  for  the  benefit 
of  the  public,  but  that  which  pertains  simp- 
ly to  means  of  supply  is  the  private  business 
of  the  company. 

The  argument  is  that  power  is  absolutely 
essential  to  run  the  cars,  and  that  this  con- 
cludes the  question  of  necessity  for  a  power 
house;  that  there  can  be  no  power  without 
coal,  and  hence  the  necessity  of  coal  pockets. 
We  may  readily  grant  that  these  are  things 
which  the  company  must  supply  in  order 
to  run  its  road,  but  it  does  not  follow  that 
the  company  has  the  power  to  take  private 
property  for  these  purposes.  Tlie  public 
has  no  interest  in  the  source  of  supply, 
whether  the  power  is  purchased,  as  some  of 
it  is  at  present,  or  whether  each  branch  of 
the  road  has  its  own  station,  as  is  now  the 
case  with  two  branches,  or  whether  there  is 
one  central  station,  which  is  sought  for  in 
this  proceeding.  Neither  is  it  of  interest 
to  the  public  whether  the  cars  are  run  by 
trolley  or  by  storage  batteries.  The  com- 
pany is  not  limited  to  a  particular  location 
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for  a  power  house,  for  ooal  pockets,  or  for 
a  water  supply.  This  is  evident  from  the 
fact  that  the  lot  which  the  company  here 
seeks  for  a  power  house  is  about  5  miles 
from  the  nearest  point  on  the  company'^ 
road.  The  location  is  claimed  as  a  central 
point  of  the  system,  but  this  is  a  matter  of 
convenience  to  the  company,  not  of  neces- 
sity. It  involves  the  taking  of  land  for  the 
purposes  of  the  company,  in  the  city  of 
Providence,  when  another  company  has  the 
exclusive  right  to  run  cars  in  that  dty.  This 
company,  then,  must  convey  its  power  ^ 
miles  before  it  can  reach  its  own  road.  It 
is  in  evidence  that  it  now  goes  over  the  lines 
of  other  roads  for  that  distance.  If  this 
should  continue,  the  result  would  be  that 
land  in  Providence  would  be  taken,  by  m 
company  having  no  right  to  a  road  in  Prov- 
idence, to  generate  power  to  be  used  in  part 
by  another  company,  which  has  not  con- 
demned the  land  for  that  purpose.  It  i» 
evident  that  this  proceeding  is  for  the  pri- 
vate benefit  of  the  company,  and  not  for  the 
public  use.  On  steam  roads  the  power  must 
be  generated  in  the  locomotives  on  the 
tracks.  It  cannot  be  transmitted  from  an- 
other place.  There  is  therefore  a  plain  dis- 
tinction between  this  case  and  those  already 
referred  to  which  have  held  engine  houses 
to  be  necessary  for  a  steam  road.  In 
EldHdge  v.  Smithy  34  Vt.  484,  the  distinc- 
tion is  clearly  brought  out  between  those 
thin^  which  are  necessary  for  serving  the 
public  and  those  which  relate  only  to  the 
conduct  of  the  business.  In  Re  Eureka 
Basin  Warehouse  d  Mfg.  Co.  96  N.  Y.  42, 
the  court  said :  "The  taking  of  private  prop- 
erty for  private  purposes  cannot  be  author- 
ized even  by  le^slative  act,  and  the  fact 
that  the  use  to  which  the  property  is  in- 
tended to  be  put  or  the  structure  intended 
to  be  built  thereon,  will  tend  incidentally 
to  benefit  the  public,  ...  is  not  suffi- 
cient to  bring  the  case  within  the  operation 
of  the  right. of  eminent  domain,  so  long  as 
the  structures  are  to  remain  under  private 
ownership  and  control,  and  no  right  to  their 
use  or  to  direct  their  management  is  con- 
ferred upon  the  public."  See  also  State, 
Camden  d  A.  R.  d  Transp.  Co.,  Prosecutors, 
V.  Mansfield  Comrs,  23  N.  J.  L.  510,  67  Am. 
Dec.  409;  Tyler  v.  Beacher,  44  Vt.  648,  8 
Am.  Rep.  398;  Bloodgood  v.  Mohawk  d  H. 
Rivers  R.  Co.  18  Wend.  9,  31  Am.  Dec  313. 
Cooley,  Const.  Lim.  Oth  ed.  054,  says: 
"The  public  use  implies  a  possession,  occupa- 
tion, and  enjoyment  of  the  land  by  the  pub- 
lic at  large  or  by  public  agencies."  If  the 
condemnation  of  land  in  this  case  for  a 
power  house  and  coal  pockets  is  legal,  then 
land  for  any  building  which  may  be  required 
in  the  business  of  the  company  can  also  be 
condemned,  which  would  carry  the  power  to 
an  extent  never  before  exercised  in  this 
state.  There  has  been  considerable  diver- 
sity of  decision  as  to  what  constitutes  a 
public  use,  and  it  is  impossible  to  lay  down 
a  rule  of  universal  application.  We  think, 
however,  that  the  line  of  distinction  to 
which  we  have  referred  is  one  which  may  be 
traced    in    all    well-considered    cases,    and 
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that  the  true  test  of  such  use  is  whether  the 
taking  is  essential  to  the  service  of  the  pub- 
lic franchise,  or  whether  it  pertains  only  to 
the  private  Interest  of  the  company  in  the 
details  of  its  business.  The  former  con- 
stitutes a  public,  use,  and  the  latter  does 
not.  The  lot  in  question  is  a  wharf  lot  on 
Providence  river.  The  testimony  shows 
that  the  principal  reason  for  selecting  it  is 
the  convenience  of  getting  coal  to  it  on  tide 
water,  and  the  fact  that  it  adjoins  the  lot 


of  the  Union  Railroad  Company.  These 
are  purely  private  reasons,  and  affect  only 
the  private  interest  of  the  company.  The 
simple  fact  that  the  company  must  have  a 
power  house  somewhere  does  not  convert 
this  necessity  into  one  for  a  public  use.  We 
think  it  is  clear  that  the  taking  in  this  case 
is  not  a  taking  fof  a  public  use,  and  hence 
not  necessary,  within  the  meaning  of  the 
statute. 


TENNESSEE  SUPREME  COURT. 


Daniel  HILL,  Admr.,  etc.,  of  James  Mynatt, 
Deceased,  Appt., 

V. 

E.  F.  MYNATT  et  al. 


(. 


.Tenn ) 


Attorney*  mre  not  liable  to  their  client 
for  an  error  of  Jndffment  npon  m 
dovbtfnl  avestlon  of  Im^  such  as  a  de- 
term  inatioD  to  proceed  in  a  pending  action  in 
a  state  conrt  instead  of  abandoning  that  and 
preeentlng  their  claim  against  a  receiver  In 
a  Federal  court,  where  the  circumstances 
were  such  that  attorneys  of  the  greatest  emi- 
nence in  the  profession  might  well  have 
doubted  as  to  the  best  course  to  pursue  to 
attain  success  for  their  client. 

(September  25,  1900.) 


APPEAL  by  complainant  from  a  decree  of 
the  Court  of  Chancery  Appeals  affirm- 
ing a  decree  of  the  Chancery  Court  for  Knox 
County  in  favor  of  defendants  in  a  suit  to 
hold  defendants  liable  for  loss,  through  their 
alleged  negligence,  of  a  judgment  which  had 
been  recovered  in  favor  of  the  estate  of  com- 
plainant's intestate.      Affirmed, 

The  facts  are  stated  in  the  opinion  of  the 
court  of  Chancery  Appeals  which  was  deliv- 
ered by  Wilson,  J.,  as  follows : 

This  bill  was  filed  January  20,  1898, 
against  the  defendants,  a  firm  of  attorneys 
practising  their  profession  in  Knoxville, 
Tennessee,  to  recover  from  them  the  amount 
of  a  judgment  that  had  been  obtained  for 
damages  growing  out  of  the  wrongful  kill- 
ing of  the  intestate  of  complainant,  the  col- 


.    NOTS. — LiaMlity   of   attorney   to   client   for 
mistake,  . 

I.  Oenerallp. 
II.  In  pleading. 

III.  In  praotioe, 

IV.  In  wrona  proceeding. 

y.  In  ewamfnation  of  titles. 
VI.  In  payment  and  distribution  of  money. 
VII.  In   drafting   and  .  preparing   instrumetits 
and  decrees. 
VIII.  Mistakes  or  omissions  in  advice. 
IX.  Conclusion. 

In  Hill  v.  Mynatt  it  was  held  that  an  at- 
torney is  not  liable  to  his  client  for  a  mistako 
as  to  a  disputed  proposition  of  law.  In  this 
case  the  attorneys  proceeded  in  a  pending  ac- 
tion in  the  state  court  Instead  of  abandoning 
that  proceeding  and  presenting  their  claim 
against  the  receiver  In  the  Federal  court,  and 
the  claim  was  lost.  The  attorneys  claimed  that 
the  action,  which  was  one  for  the  negligent  kill- 
ing of  plalntifTs  Intestate,  was  of  doabtful 
malnteoance  before  a  Jury,  and  that  it  was 
practically  Impossible  to  prosecute  it  success- 
fully before  a  special  master  in  the  Federal 
court,  and  that.  In  their  judgment,  It  would  be 
fatal  to  abandon  the  case  in  the  state  court ; 
and  they  claimed  that,  before  an  affirmance  of 
their  Judgment  In  the  state  courts  the  time  for 
filing  the  claim  in  the  Federal  court  had  ex- 
pired. In  this  case  the  court  said :  "And  if 
all  of  us  had  to  go  out  for  mistakes  of  Judg 
ment  upon  points  of  new  occurrence,  or  of  nice 
or  doubtful  construction,  It  is  apprehended  that 
the  ranks  of  the  profession,  and  of  Judges  not 
final  in  their  Jurisdiction,  would  be  decimated 
at  an  appalling  rate.  ...  In  the  case  at 
bar  attorneys  of  the  greatest  eminence  in  tte 
profession  may  have  well  doubted  as  to  the 
best  course  to  pursue  to  attain  success  for  their 
client.  There  is  no  Imputation  in  the  evidence 
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that  they  acted  except  in  the  utmost  good  faith, 
for  what  they  believed  to  be  the  best  for  their 
client.  The  most  that  can  be  said  is  that  they 
fell  into  an  error  of  Judgment  upon  a  doubtful 
question  of  law.'*  This  decision  is  In  accord 
with  the  weight  of  authority. 

I.  Generally. 

An  attorney  is  not  liable  in  damages  for  mis- 
take or  error  in  Judgment  upon  nice  or  difficult 
points  in  practice,  or  upon  questions  of  law  that 
are  doubtful.  O'Barr  v.  Alexander,  37  Ga.  105  » 
Citizens'  Loan  Fund  &  Sav.  Asso.  v.  Friediey, 
123  Ind.  143,  7  L.  R.  A.  669,  23  N.  E.  1073; 
Meredith  v.  Woodward,  16  W.  N.  C.  146 ;  Marsh 
V.  Whitmore,  21  Wall.  178,  22  L.  ed.  482,  Af- 
firming Haskell,  391,  Fed.  Caa  No.  9,122 ;  Gear, 
S.  &  Co.  V.  Hughes  (Tenn.  Ch.  App.)  85  S.  W. 
1092;  Hastings  v.  Halleck,  13  Cal.  203;  Carr 
V.  Glover,  70  Mo.  App.  242 ;  Ahlhaoser  v.  But- 
ler, 57  Fed.  121 ;  Elkington  v.  Holland,  0  Mees. 
&  W.  659,  1  Dowl.  P.  C.  N.  S.  643 ;  Chapman  v. 
Van  Toll,  8  El.  &  Bl.  407,  27  L.  J.  Q.  B,  N.  8. 
1,  3  Jur.  N.  S.  1126 ;  Kettle  v.  Wood,  5  L.  J. 
K.  B.  173;  Manning  v.  Wilkin,  12  L.  T.  240; 
Laldler  v.  Elliott,  3  Barn.  &  C.  738;  Perring 
V.  Rebutter,  2  Moody  &  R.  429;  Anderson  v. 
Conklln,  11  Ky.  L.  Rep.  183;  Kemp  v.  Burt, 
1  Bam.  ft  Ad.  424,  1  Nev.  &  M.  262 ;  Crosbie  v. 
Murphy,  8  Ir.  C.  L.  Rep.  301;  Morrill  v.  Gra^ 
ham,  27  Tex.  646;  Balkie  v.  Chandless,  3 
Campb.  17 ;  Morrison  v.  Burnett,  66  111.  App. 
129;  Brecdlove  v.  Turner,  9  Mart.  (La.)  354; 
Grahame  v.  Alison,  9  Shaw  ft  D.  Sess.  Cas. 
130;  Watson  v.  Mulrhead,  57  Pa.  161,  98  Am. 
Dec.  213;  Pearson  v.  Darriogton,  82  Ala.  227. 

It  is  not  every  mistake  or  misapprehension 
of  an  attorney  that  will  make  him  liable  to  an 
action  for  negligence.  The  question  in  such 
an  action  is,  whether  the  attorney  has  used  rea- 
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lection  of  which  judgment,  it  is  alleged,  was 
lost  by  their  negligence,  carelessness,  and 
want  of  skill.  The  chancellor  dismissed  the 
bill  on  the  hearing;,  and  complainant  ap- 
pealed, and  has  assigned  error.  The  main 
facts  in  the  case  are  agreed  on  by  the  par- 
tieSj  and  the  qu^8tion  in  the  case  is  as  to  the 
liability  or  nonliability' of  defendants  under 
the  law  applicable  to  these  facts.  We  state 
the  following  facts  appearing  in  the  record, 
necessary  to  be  presented  in  order  to  a  cor- 
rect understanding  of  the  issue  in  the  cause, 
and  its  proper  decision:  (1)  November  1, 
1891,  James  Mynatt,  a  minor,  was  killed  by 
a  train  of  cars  controlled  and  operated  by  the 
Ea^t  Tennessee,  Virginia  &  Georgia  Railway 
Company,  then  a  going  corporation,  organ- 
ized under  the  laws  of  this  state.  (2)  S.  W. 
Hill  qualified  as  the  administrator  of  the  es- 
tate of  said  minor  before  the  county  court 


of  Knox  county,  Tennessee,  and  November 
20,  1801,  instituted  suit  in  the  circuit  court 
of  Knox  county  against  the  railway  company 
aforesaid  to  recover  damages  for  the  negli- 
gent or  wrongful  killing  of  his  intestate. 
Defendant  Mynatt  was  the  attorney  em- 
ployed by  him  to  bring  this  suit.  Defendant 
Fowler  soon  after,  became  a.  partner  of  de- 
fendant Mynatt  in  the  practice  of  the  law, 
and  participated  as  such  in  the  management 
and  prosecution  of  the  suit.  (3)  At  the  May 
term,  1892,  the  case  was  continued  by  the 
defendant  to  it,  as  on  its  affidavit.  At  the 
November  term,  1892,  it  was  continued 
again,  on  a  rule  secured  by  the  company  on 
the  plaintiff  to  supply  papers.  In  Decem- 
ber, 1892,  the  case  was  continued  as  on  affi- 
davit of  the  defendant  In  March,  1893,  it 
was  continued  by  the  defendant  obtaining  a 
rule  requiring  security  for  its  prosecution 


sonable  skill  and  reasonable  care.  Shllcock  v. 
Passman,  7  Car.  ft  P.  289. 

An  attorney  is  not  to  lose  the  amount  of  his 
bill  on  account  of  an  error  In  the  execution  of 
his  duty,  being  such  an  error  as  a  cautious  man 
mgtajatU  into ;  but  If  the  charges  contained  in 
his  bill  are  brought  upon  his  client  by  his  In- 
advertence he  cannot  recover  them  in  an  ac- 
tion. Montrlou  v.  Jefferys,  2  Car.  ft  P.  113, 
Ryan  ft  Bi.  817.  This  was  an  action  on  an  at- 
torney's bill,  aad  he  was  nonsuited.  The  court 
said:  **No  attorney  is  bound  to  know  all  the 
law.  Ood  forbid  that  it  should  be  imagined 
that  an  attorney,  or  a  counsel,  or  even  a  Judge, 
Is  bound  to  know  all  the  law,  or  that  an  attor- 
ney is' to  lose  his  fair  recompense  on  account  of 
an  error,  being  such  an  error  as  a  cautious  man 
might  fall  into :  but  if  you  think,  In  this  case, 
that  the  plaintiff  has  brought  all  the  expense 
on  the  parties  by  his  omitting  to  give  proper 
Information  either  to  them  or  the  justices,  you 
will,  under  that  impression,  find  your  verdict 
for  the  defendant.*' 

In  Stevens  v.  Walker,  55  111.  V^l,  it  was  said : 
*'But  It  must  not  be  understood  that  an  attorney 
Is  liable  for  every  mistake  that  may  occur  in 
practice,  and  held  responsible  for  the  damages 
that  may  result.  If  the  attorney  acts  with  a 
proper  degree  of  attention,  with  reasonable 
care  and  to  the  best  of  his  skill  and  knowledge^ 
he  will  not  t>e  held  responsible.  Some  allow- 
ance must  always  be  made  for  the  imperfection 
of  human  Judgment.** 

In  Bills  V.  Polk,  4  Lea,  494,  it  was  said  that 
"the  attorney  does  not  guarantee  the  accuracy 
of  all  he  does,  but  Is  only  bound  for  reasonable 
skill,  knowledge,  and  attention  to  the  business 
Intrusted  to  him ;  nor  Is  he  liable  for  every  mis- 
take that  may  occur  in  his  practice  nor  the  re- 
sults that  may  follow.  If  he  acts  with  reason- 
able diligence,  and  to  the  best  of  his  skill  aud 
ability,  he  Is  not  responsible.  He  is  bound, 
however,  to  have  such  reasonable  skill  and  abil- 
ity as  will  enable  him  to  perform  the  duties  he 
undertakes.'* 

In  Gilbert  v.  Williams,  8  Mass.  54,  5  Am. 
Dec.  77,  it  was  said :  *'I  do  not  mean  that  an 
attorney  Is  to  be  answerable  for  every  error  or 
mistake,  and  to  be  punished  for  it  by  being 
charged  with  the  payment  of  the  debt  i^hlch  he 
was  employed  to  recover  for  his  clients,  but, 
on  the  contrary,  that  he  shall  be  protected 
where  he  acts  with  good  faith  and  to  the  best 
of  his  skill  and  knowledge.'* 

In  Fitch  V.  Scott,  3  How.  (Miss.)  314,  34 
Am.  Dec.  86,  it  was  said :  *'An  attorney,  how- 
ever. Is  not  liable  for  every  mistake,  but  shall 
be  protected  where  he  acts  in  good  faith.  Two 
things  are,  therefore,  to  be  shown  in  order  to 
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subject  an  attorney  to  an  action,  (1)  gross  or 
unreasonable  negligence  or  ignorance:  and  (2> 
a  consequent  loss  to  his  client.*' 

In  Dizon  v.  Wilkinson,  4  DeG.  ft  J.  508,  6 
Jur.  N.  8.  1063,  4  Drew.  614,  where  the  court 
refused  to  call  a  solicitor  to  account  In  a  sum- 
mary way.  It  was  held  that,  assuming  the  court 
to  have  Jurisdiction  to  make  a  solicitor  liable 
for  loss  occasioned  to  his  client  by  mere  igno- 
rance, mistake,  neglect,  or  mismanagement, 
apart  from  fraud  or  malfeasance,  the  court  has 
the  discretion  to  exercise  or  to  decline  to  exer- 
cise that  Jurisdiction  according  to  the  circum- 
stances of  each  particular  case. 

But  an  attorney  Is  liable  for  mistake  where 
he  fails  to  use  reasonaUe  care  and  dillgenoe^ 
and  for  causing  damages  throogh  ignorance  of 
the  law  and  established  rules  of  practice.  Var- 
num  V.  Martin,  15  Pick.  440;  Re  Bolton.  9 
Beav.  272,  10  Jur.  22 ;  Hart  v.  Frame,  6  Clark 
ft  F.  193,  Macl.  ft  R.  595 ;  Re  Massey,  L.  R. 
26  Ch.  Div.  459,  53  L.  J.  Ch.  N.  S.  705,  51  L. 
T.  N.  S.  890,  32  Week.  Rep.  1008;  White  v. 
Washington,  Barnes,  N.  C.  411;  Gambert  v. 
Hart,  44  Cal.  543;  Godefroy  v.  Jay,  7  Blng. 
418,  5  Moore  ft  P.  284;  Russel  v.  Palmer,  2 
Wils.  825;  Russel  v.  Stewart,  3  Burr.  1787; 
Stokes  V.  Trumper,  2  Kay  ft  J.  232 ;  Ton  Wall- 
hoffen  V.  Newcombe,  10  Hun,  236 ;  Cox  v.  Leech, 
1  C.  B.  N.  S.  617,  26  L.  J.  C.  P.  N.  S.  125,  8 
Jur.  N.  S.  442 ;  Cliffe  v.  Prosser,  2  Dowl.  P.  C. 
21;  Re  A.  B.'s  HIstate,  Tucker,  247;  Bulkley 
V.  Wllford,  2  Clark  ft  F.  102,  8  Bligh  N.  R.  11; 
Byrnes  v.  Palmer,  18  App.  Div.  1.  45  N.  T. 
Supp.  479 ;  Dundee  Mortg.  ft  Trust  Invest.  Co. 
V.  Hughes,  20  Fed.  39 ;  Re  Dangar's  Trust,  L. 
R.  41  Ch.  Div.  178,  37  Week.  Rep.  651,  60  L.  T. 
N.  S.  491.  58  L.  J.  Ch.  N.  S.  815 ;  Todd  v.  Stud- 
holme,  8  Kay  ft  J.  324,  26  L.  J.  Ch.  N.  5.  271 ; 
Re  Spencer,  18  Week.  Rep.  240,  39  L.  J.  Ch. 
N.  S.  841,  21  L.  T.  N.  S.  808 ;  Batten  v.  Wedg- 
wood Coal  ft  I.  Co.  L.  R.  31  Ch.  Div.  346,  55 
L.  J.  Ch.  N.  8.  896,  54  L.  T.  N.  S.  245,  34  Week. 
Rep.  228 ;  Bruce  v.  Baxter,  7  Lea,  477 ;  Parker 
V.  Rolls,  14  C.  B.  691;  Thompson  v.  Lobdell, 
7  Rob.  (La.)  369 ;  Stevenson  v.  Rowand,  2  Dow 
ft  C.  104 ;  Joy  v.  Morgan,  35  Minn.  184,  28  N. 
W.  237. 

If  an  attorney,  through  inadvertence  or  in- 
experience, incurs  trouble  which  is  useless  to 
his  client,  he  cannot  make  It  a  subject  of  re- 
muneration, the  meaning  of  which  Is  a  reward 
for  useful  labor.  Hill  v.  Featberstonhaugh,  7 
Bing.  569,  5  Moore  ft  P.  541. 

An  attorney  cannot  recover  for  his  services 
which,  on  account  of  his  omission  or  mistake, 
were  of  no  avail  to  his  client.  Nixon  v.  Phelps, 
29  Vt.  198.  In  this  case  the  court  said :  **We 
do  not  intend  to  Intimate  here,  by  any  meao^ 
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b^  the  pl&intiff.  In  May,  1893,  it  was  con- 
tinued by  consent.  In  November,  1893, 
there  was  a  mistrial.  In  March,  1894,  a 
trial  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  $4,500,  and  on  motion  a  new 
trial  was  granted  because  of  the  misconduct 
of  the  jury,  and  because  the  trial  judge  was 
of  opinion  that  the  evidence  did  not  war- 
rant the  verdict.  In  May,  1894,  the  case  was 
continued  by  consent,  and  in  November,  1804, 
a  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  plaintiff  for  $1,625.  This  judg- 
ment was  aflirmed  by  the  supreme  court  of 
the  state  October  13,  1896;  and  no  part  of 
the  same  has  been  paid,  except  the  inter- 
est accruing  on  the  judgment,  which  was 
paid  by  the  sureties  on  the  appeal  bond 
of  the  defendant  to  the  attorneys  of  plain- 
tiff, no  part  of  which  was  paid  to  plaintiff. 
(4)  June  4,  1892,  Samuel  Thomas,  a  credit- 


or of  the  East  Tennessee,  Virginia,  k  Geor- 
gia Railway  Company,  filed  in  behalf  of  him- 
»elf  and  other  creditors  a  general  creditors' 
bill  against  it  in  the  United  States  court 
for  the  northern  division  of  the  eastern  dis- 
trict of  Tennessee,  at  Knoxville,  charging 
the  insolvency  of  said  company.  A  copy  of 
said  bill  is  made  a  part  of  the  agreed  facts. 
April  3,  1893,  two  other  bills  were  filed  in 
said  Federal  court  at  Knoxville.  against  said 
railway  company  by  the  Central  Trust  Com- 
pany of  New  York,  for  the  purpose  of  fore- 
closing two  mortgages  ^iven  by  said  rail- 
way to  it.  Copies  of  said  bills  are  made  a 
part  of  the  agreed  statement  of  facts  in  this 
case.  (5)  June  24,  1892,  under  the  bill 
filed  by  said  Samuel  Thomas,  an  order  or 
decree  was  entered  in  the  cause  appointing 
C.  M.  McGhee  and  Henry  Fink  receivers 
of  all  the  property  of  the  East  Tennessee, 


that  we  think  the  defendants  liable  beyond  the 
loss  of  their  fees.  The  cases  read  at  the  bar 
would  seem  to  indicate  that  In  a  doubtful  mat- 
ter of  law  the  attorney  Is  not  liable  to  his  client 
for  damages  arising  from  mere  misjudgment. 
And  from  the  testimony  in  this  case  the  court 
Is  possibly  bound  to  consider  that  this  question 
was  doobtfol  or  was  so  considered  In  some  parts 
of  the  states  which  seems  somewhat  nnaccount^ 
able  to  me.** 

In  Kane  ▼.  Van  Vranken,  5  Paige,  62,  it  was 
said  that  If  a  party  pays  useless  costs  caused 
by  the  slip  of  his  attorney,  he  may  recover  the^ 
of  bis  solicitor  in  an  action  upon  the  case. 

II.  In  pleading, 

An  attorney  will  not  be  held  liable  for  a  mis- 
take In  reference  to  a  matter  in  which  members 
of  the  profession  possessed  of  reasonable  Skill 
and  knowledge  may  differ  as  to  the  law,  until  it 
has  been  settled  In  the  courts.  He  is  not  to  be 
charged  with  negligence  where  he  accepts  as  a 
correct  proposition  of  law  a  decision  of  the  su- 
preme court  of  his  own  state.  But  a  lawyer  Is 
without  excuse  who  is  ignorant  of  the  ordinary 
settled  rules  of  pleading  and  practice  and  of 
the  statutes  and  public  decisions  In  his  own 
state. 

And  an  attorney  Is  not  liable  for  negligence 
In  bringing  an  action  where  the  declaration 
was  settled  by  counsel,  and  the  statute  under 
which  the  action  was  brought  was  susceptible 
of  doubtful  construction.  Kemp  v.  Burt,  4 
Bam.  St  Ad.  424,  1  Mev.  &  M.  262.  In  this  case 
Llttledale,  J.,  said:  "But  an  attorney  is  not 
liable  for  gross  negligence.  If,  looking  at  the  ex- 
press words  of  the  statutes  In  question  here, 
be  has  supposed  that  they  would  be  literally 
followed;  he  Is  not  bound  to  know  In  what 
cases  the  court  would  put  a  more  liberal  con- 
struction upon  them.'* 

And  where  a  bill  was  drawn  by  a  barrister, 
and  on  a  reference  to  the  master  for  scandal 
and  impertinence  the  plaintiff  was  obliged  to 
pay  the  costs  of  that  reference,  and  brought  an 
action  against  the  barrister.  It  was  held  that 
the  action  would  not  He,  and  the  plaintiff  was 
nonsuited.  Fell  v.  Brown,  Peake,  N.  P.  Cas. 
pt.  1,  p.  96. 

And  an  attorney  does  not  guarantee  the  suf- 
ficiency of  every  pleading  prepared  by  him  or 
under  his  direction,  but  he  Is  responsible  to  his 
client  only  for  those  mistakes  as  a  pleader 
which  Indicate  a  lack  on  his  part  of  the  attain- 
ments and  diligence  commonly  possessed  aud 
exercised  by  legal  practitioners  of  ordinary 
skill  and  capacity.  Klssam  v.  Bremerman,  44 
App.  Div.  588,  61  N.  X.  Supp.  76.  The  court 
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said:  "The  statement  In  conclusion,  that  the 
defendant  has  been  compelled  to  pay  $175  'on 
account  of  the  mistake,  carelessness,  and  advice 
of  the  plaintiff  herein  with  reference  to  said 
action,'  does  not  amount  to  an  allegation  that 
he  was  negligent  as  an  attorney  in  drawing 
the  complaint.  Indeed,  It  is  Impossible  to  tell 
to  which  one  of  the  several  preceding  averments 
the  word  'carelessness*  Is  Intended  to  apply.'* 

In  Manning  v.  Wilkin,  12  L.  T.  249.  where 
an  action  was  defeated  by  reason  of  a  variance 
between  the  declaration  and  the  agreement  up- 
on which  the  action  was  based,  and  an  action 
was  brought  against  the  attorney  for  dama^^es 
caused  by  the  mistake  In  pleading.  It  was  held 
that,  having  taken  the  opinion  of  an  eminent 
pleader  on  the  matter,  he  was  not  an  insurer 
of  the  result  of  the  cause.  The  court  said  that 
if  there  had  been  any  blame  in  going  to  trial 
on  that  declaration  there  was  quite  as  much 
fault  on  the  defendant's  side  as  on  the  plain- 
tiff's. 

That  an  affidavit  made  by  an  attorney  In  at- 
tachment is  insufficient  In  not  stating  his  source 
of  Information  will  not  render  him  liable  where 
the  decisions  In  such  state  are  in  conflict,  and 
one  decision  In  the  same  department,  holding 
such  an  affidavit  to  be  sufficient,  had  been  af- 
flrmed  by  the  court  of  last  resort.  Ahlhauser 
V.  Butler.  67  Fed.  121. 

A  mistake  In  not  Joining  the  plea  to  the  mer- 
its with  a  plea  of  abatement,  as  required  by 
well-known  decisions  In  his  own  state,  will  not 
render  an  attorney  liable  to  his  client,  who  is 
an  able  lawyer,  and  assists  and  directs  the 
pleading.     Carr  v.  Glover,  70  Mo.  App.  242. 

But  an  attorney  using  a  blank  form  of  writ, 
and  declaring  for  $12  Instead  of  |1,200,  the 
word  "hundred'*  being  omitted  by  reason  of  a 
change  in  the  printing  of  the  form,  whereby  In 
attachment  the  plaintiff  lost  his  claim,  was 
held  liable  In  damages.  Vamum  v.  Martin,  16 
Pick.  440.  In  this  case  It  was  shown  that  this 
attorney  In  another  case  had  flUed  up  such  a 
blank  form  by  writing  "hundred'*  and  therefore 
knew  that  the  printed  form  was  Incorrect.  The 
instruction  was  "that  the  defendant  was  re- 
quired to  possess  competent  skill,  and  If  there 
was  a  want  of  ordinary  skill  he  would  be  lia- 
ble ;  that  an  attorney  Is  not  liable  for'  every 
mistake,  but  If  there  is  a  want  of  reasonable 
care  and  diligence,  be  Is  liable;  and  that,  If 
be  exercises  reasonable  cars  and  dlllgencs,  ho 
Is  not  liable.** 

A  solicitor  In  drawing  up  a  decree  Inserted 
the  word  "inquiry"  instead  of  "sale,"  and  It 
became  necessary  for  the  defendant  to  make  sn 
application  to  correct  the  error.     It  was  held 
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Virginia,  &  G€orgia  Railway  Company,  and 
said  receivers  were  directed  to  take  charge 
and  operate  said  railway  and  its  properties 
under  the  orders  of  the  court.  When  the 
two  bills  were  filed  bv  the  Central  Trust 
Company  of  New  York,  the  two  receivers 
aforesaid  continued  as  such,  with  all  the 
powers  originally  conferred  on  them.  Said 
receivers  operated  the  properties  of  said 
railway  company  until  decrees  were  pro- 
nounced by  the  said  Federal  court  under 
which  the  properties  were  sold  and  turned 
over  to  the  purchaser.  The  three  causes 
aforesaid  in  the  Federal  court  were  consoli- 
dated under  the  style  of  The  Central  Trust 
Co.  of  New  York  v.  The  East  Tennessee,  Vir- 
ginia d  Georgia  Railway  Co,,  Consolidated 
Causes,  and  thereafter  all  proceedings  were 
entered  under  said  style.  (6)  January  8, 
1894,  a  decree  was  entered  in  the  Federal 


court  in  said  consolidated  causes,  under  the 
above  style,  adjudging  the  indebtedness  of 
the  East  Tennessee,  Virginia,  &  Georgia  Rail- 
way Company  to  the  Central  Trust  Company 
aforesaid,  a'nd  adjudging  that  the  material 
allegations  of  the  bills  of  the  complainants 
and  of  the  amended  bill  of  the  Central  Trust 
Company  were  true.  A  copy  of  this  decree 
of  the  Federal  court  is  made  a  part  of  the 
agreed  statement  of  facts  in  this  case.  The 
property  described  in  the  trust  deed,  to  fore- 
close which  the  two  bills  of  the  Central 
Trust  Company  were  filed,  was  sold  under 
the  aforesaid  decree  of  January  8,  1894,  and 
at  the  sale  thereunder  was  purchased  by  the 
Southern  Railway  Company,  and  the  sale 
was  confirmed  July  14,  1894.  A  copy  of  this 
decree  of  said  court  is  made  a  part  of  the 
agreed  facts  of  this  case.  July  14,  1894,  an- 
other decree  was  entered  in  the  Federal  court 


that  the  Bolicltor  of  the  defendant  must  bear 
the  costs.     Re  Bolton,  9  Beav.  272,  10  Jur.  22. 

Where  an  attorney  was  employed  by  masters 
to  take  proceedings  against  their  apprentices 
for  misconduct,  and  the  attorney  by  mistake 
proceeded  on  the  wrong  section  of  the  statute, 
it  was  held  that  the  attorney  was  liable  to  re- 
pay to  his  client  the  damages  and  costs  ucca- 
sioned  by  his  error,  and  it  was  no  excuse  that 
a  conviction  was  obtained  on  the  wrong  section. 
The  court  said  that  attorneys  are  not  liable  for 
error  in  Judgment.  Hart  v.  Frame,  6  Clark  & 
F.  193,  Macl.  &  R.  695.  This  decision  was  on 
the  ground  that  an  attorney  is  expected  to  pos- 
sess a  reasonable  degree  of  skill,  and  that  It 
iRras  negligence  to  make  sach  a  mistake. 

A  taxing  master  in  taxing  a  bill  of  costs  be- 
tween a  solicitor  and  his  client  may  disallow 
the  solicitor  costs  of  proceedings  which  were 
occasioned  by  his  negligence  or  ignorance.  The 
solicitor  failed  to  file  a  rejoinder  in  time,  caus- 
iDg  his  client  costs.  It  was  claimed  that  the 
failure  to  deliver  the  rejoinder  was  a  mistake 
of  the  solicitor,  but  this  was  contradicted  by 
his  affidavit,  where  he  said  that  he  failed  to 
deliver  It  by  inadvertence.  Re  Massey,  L.  R. 
26  Ch.  Dlv.  459,  63  L.  J.  Ch.  N.  S.  705.  61  L. 
T.  N.  S.  390,  32  Week.  Rep.  1008.  In  this  case 
Fry,  L.  J.,  said :  "In  my  opinion  we  are  driven 
to  the  conclusion  that  the  appellants. were  re- 
sponsible for  the  slip,  and  that  these  items  were 
properly  struck  out." 

In  Wilcox  V.  Plummer,  4  Pet.  173,  7  L.  ed. 
821,  which  was  an  action  against  an  attorney 
for  loss  occasioned  by  his  mistake  in  a  mis- 
nomer of  the  plaintiffs  In  an  action  against  an 
indorser.  It  was  held  that  the  ground  of  (he  ac- 
tion was  a  contract  to  act  diligently  and  skil- 
fully, but  that  the  action  was  barred  by  the 
statute  of  limitations  as  the  "cause  of  action 
arose  at  the  time  of  committing  the  blunder  In  is- 
suing the  writ  in  the  names  of  wrong  plalntifiTs." 

And  where  many  blunders  were  made  in  the 
copy  of  a  capias  an  order  was  made :  "Let 
plaintllt's  attorney  show  cause  why  he  should 
not  pay  plaintiff  and  defendant  their  costs  oc- 
casioned by  his  mlstalces."  White  v.  Washing- 
ton, Barnes,  N.  C.  411. 

See  also  VII. — In  drafting  and  preparing 
instruments  and  decrees, 

III.  In  practice. 
It  Is  generally  held  that  an  attorney  Is  not 
liable  In  damages  for  a  mistake  or  error  of  Judg- 
ment In  a  doubtful  point  of  practice,  or  in  act- 
ing upon  a  decision  of  the  supreme  court  as  the 
law  of  the  state,  or  in  accepting  the  Judgment 
of  a  court  as  law  and  failing  to  take  steps  to 
reverse  the  same  In  the  absence  of  positive  In- 
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structlons  from  his  client.  But  if  the  mis- 
take is  such  as  to  show  gross  negligence  on  his 
part,  or  an  ignorance  of  the  ordinary  rules  of 
practice,  or  where  he  commits  blunders  amount- 
ing to  gross  Irregularities,  he  will  be  liable  In 
damages. 

An  attorney  Is  not  liable  in  damages  for  act- 
ing upon  a  decision  of  the  supreme  court  as  the 
law  of  the  case.  Hastings  v.  Hal  leek,  13  Cal. 
£03.  In  this  case  the  attorney  stipulated  to 
peimlt  a  Judgment  to  stand  as  affirmed  lu  part 
after  It  had  t)een  reversed  in  the  supreme  court 
and  remanded  for  further  proceedings.  This 
was  on  account  of  a  belief  that  the  decision  liad 
become  the  law  of  the  case,  and  that  it  could 
not  be  reviewed. 

And  an  attorney  Is  not  liable  for  failure  to 
take  a  bill  of  exceptions,  and  In  committing  an 
error  of  Judgment  in  determining  whether  he 
should  yield  to,  or  appeal  from,  a  decision  of 
the  court.  Pearson  v.  Darrlngton,  32  Ala.  227. 
In  this  case  the  court  said:  "When  a  lawyer 
yields  to  the  opinion  of  the  presiding  judge  In 
reference  to  such  a  question,  and  forbears  to 
take  an  exception,  he  cannot  be  convicted  of  a 
want  of  professional  skill,  professional  knowl- 
edge, or  professional  diligence.'* 

In  an  action  against  an  attorney  for  failure 
to  make  a  claim  on  a  mechanic's  lien  against 
property  where  there  were  many  other  fi.  fas. 
against  the  share  of  the  party  making  the  im- 
provement, an  instruction  was  given  "that,  to 
render  an  attorney  liable  for  a  mistake,  be 
must  have  been  grossly  at  fault  or  grossly  neg- 
ligent ;  he  is  not  answerable  for  error  in 
Judgment  upon  points  of  new  occurrence  or  of 
nice  or  doubtful  construction."  0*Barr  v. 
Alexander,  37  Ga.  195. 

Attorneys  are  not  liable  for  failure  to  take 
more  proof  in  an  action  If  they  believe  that  the 
preparation  made  Is  all  that  can  be  made,  or 
all  that  Is  necessary.  Anderson  v.  Conklln.  11 
Ky.  L.  Rep.  183. 

In  Malone  v.  Gerth,  100  Wis.  166,  75  N.  W. 
972,  which  was  an  action  by  an  attorney 
for  services,  the  Jury  were  instructed  that 
"attorneys  are  not  responsible  for  errors 
and  mistakes  that  they  make.  If  an  attorney 
is  fairly  capacitated  to  discharge  the  duties  or- 
dinarily Incumbent  upon  one  of  his  profes&ion, 
and  acts  with  a  proper  degree  of  attention,  and 
with  reasonable  care,  and  to  the  best  of  his  skill 
[and  knowledge],  he  will  not  be  responsible." 
In  this  case  the  defense  was^that  the  attorney 
had  brought  suit  of  foreclosure  for  his  client 
against  the  wrong  party,  causing  damag«^ 
costs,  and  loss  of  interest,  and  that  the  attor- 
ney failed  to  Hie  the  mortgagefui  a  claim  against 
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In  said  consolidated  causes,  under  which  the 
property  of  the  East  Tennessee,  Virginia,  & 
Georgia  Railway  Company  which  was  not 
•embraced  in  the  mortgages  aforesaid  to  the 
Central  Trust  Company  was  ordered  to  be 
advertised  and  sold  by  J.  W.  Caldwell,  as 
special  master,  and  by  subsequent  proceed- 
ings the  East  Tennessee,  Virginia,  ft  Georgia 
Bailway  Company  was  wound  up,  as  an  in- 
solvent* corporation.  Its  property  of  every 
description  was  purchased  under  said  decree 
by  the  Southern  Railway  Company,  and, 
having  paid  therefor,  it  took  title  to  and  pos- 
session of  the  same.  A  special  master  was 
appointed  by  said  Federal  court,  to  whom 
were  referred  all  claims  against  the  East 
Tennessee,  Virginia,  &  Georgia  Railway  Com- 
pany and  the  receivers  of  said  company,  with 
directions  to  report  on  the  said  claims,  and 
which  of  them,  if  any,  had  priority  over  the 


bonds  secured  b^  the  mortgages  sought  to  be 
foreclosed  in  said  ccmsolidated  causes.  Many 
claims  were  presented  in  said  causes,  and 
their  character  reported  by  the  special  mas- 
ter, and  many  of  them  were  allowed  and  paid 
out  of  the  proceeds  of  the  sale  of  said  prop- 
erty of  the  said  railway  company,  having 
been  adjudged  to  have  priority  over  the 
claims  secured  by  said  mortgages  resting  on 
the  property.  All  claims  for  personal  inju- 
ries allowea  in  said  causes  were  paid  out  of 
the  proceeds  of  said  sale  of  the  property. 
Parties  who  had  claims  against  said  receiv- 
ers pending  in  the  state  courts  for  injuries 
filed  petitions  in  said  Federal  court  consoli- 
dated causes,  and  when  final  judgments  were 
entered  by  said  courts  the  same  were  paid 
out  of  the  proceeds  of  the  sale  of  said  prop- 
erty, as  preferred  claims.  One  case,  at  least 
(that   of   the   Mt.    Verd    Mills    Company, 


the  mortgagor's  estate,  and  thus  prevented  the 
<collection  of  a  deficiency  Judgment. 

A  solicitor  serving  notice  of  sale  under  a 
mortgage  upon  'what  he  believed  was  the  last 
place  of  residence  of  the  mortgagor,  under  the 
Instruction  of  his  client,  was  entitled  to  tax 
the  costs  as  against  his  client,  although  the 
mortgagor  at  the  time  of  service  was  within 
the  province.  O'Donohoe  v.  Whitty,  2  Ont. 
Rep.  424. 

In  Seymour  v.  Cagger,  13  Hun,  29,  it  was 
licld  that  the  failure  of  an  attorney  to  give  no- 
tice to  a  tenant  that  the  lease  had  been  assigned 
■before  bringing  suit  did  not  render  him  liable. 
This  was  on  the  ground  that  it  was  not  part 
of  his  duty  as  an  attorney  in  the  preparation  of 
^conduct  of  the  action  to  give  notice  to  the 
tenant. 

And  where  an  attorney  was  sought  to  be  held 
liable  for  mismanagement  of  a  case,  and  for 
mismanagement  which  occurred  before  he  wbs 
retained,  it  was  said  by  Carrington,  J. :  "It 
would  be  monstrous  if  in  those  cases  the  blun- 
-ders  of  one  attorney  should  be  Imputed  to  his 
successor,  who  was  not  privy  to  or  assisting 
in  the  commission  of  them."  Stephens  v. 
White.  2  Wa8h.(Va.)   203. 

In  an  action  against  an  attorney  for  negli- 
gence in  not  charging  the  defendant  in  execu- 
tion In  due  time,  whereby  the  plalntiflT  alleged 
that  he  lost  the  fruits  of  his  judgment,  it  was 
^eld  that  the  practice  was  so  doubtful  that  the 
mistake  of  the  attorney  respecting  it  was  not 
such  negligence  as  gave  his  client  a  right  of 
action.     LAldler  v.  Elliott.  8  Barn.  &  C.  738. 

In  Pitt  V.  Yalden,  4  Burr.  2060,  which  was 
a  rule  against  the  attorney  to  pay  the  debt  and 
costs  for  not  having  declared  against  the  de- 
fendant in  two  terms.  It  was  held  that  the  at- 
torney should  be  proceeded  against  by  action. 
and  not  In  a  summary  way.  Lord  Mansfield 
said :  "That  part  of  the  profession  which  is 
carried  on  by  attorneys  Is  liberal  and  reputable, 
as  well  as  useful  to  the  public,  when  they  con- 
duct themselves  with  honor  and  Integrity ;  and 
they  ought  to  be  protected  where  they  act  to 
the  best  of  their  skill  and  knowledge.  But  ev- 
ery man  Is  liable  to  error ;  and  I  should  be  very 
sorry  that  It  should  be  taken  for  granted  that 
an  attorney  Is  answerable  for  every  error  or 
mistake,  and  to  be  punished  for  It  by  being 
charged  with  the  debt  which  he  was  employed 
to  recover  for  his  client  from  the  person  who 
stands  indebted  to  him." 

But  under  Rule  of  Court  K.  B.  Trln.  T.  2 
<?eo.  I.,  providing  that  "If  any  plalntiflf  shall 
obtain  Judgment  In  the  court  here  In  any  ac- 
tion against  any  defendant  a  prisoner,  and  shall 
tiot  charge  the  said  defendant  so  m  prison  re- 
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mainlng.  In  execution  upon  the  Judgment  so  ob- 
tained within  two  terms  next  after  such  Judg- 
ment so  had  and  obtained,  then  such  defendant 
so  in  prison  remaining  shall  have  leave  to  tile 
common  bail,  or  to  sue  out  a  writ  of  superse- 
deas for  his  discharge  out  of  custody." 

Where  the  attorney  for  plaintiff  failed  to 
charge  the  defendant,  a  prisoner,  within  two 
terms  next  after  such  Judgment  was  obtained, 
whereby  the  plaintiff  lost  his  debt,  it  was  held 
that  the  attorney  was  liable  in  damages.  Rus- 
sel  V.  Palmer,  2  Wlls.  325.  It  was  claimed  by 
the  attorney  that  the  rule  of  court  was  doubt- 
ful, and  that  from  the  words  of  the  rule  it 
seemed  as  if  the  plaintiff  had  two  terms  next 
after  and  exclusive  of  the  term  wherein  Judg- 
ment was  obtained  against  the  prisoner.  On 
this  question  there  was  some  conflict. 

In  Russel  v.  Stewart,  3  Burr.  1787,  it  was 
held  that  an  attorney  was  liable  for  omission 
to  charge  the  defendant  within  time,  under 
rule  Trinity  Term,  1716,  2  Geo.  I.,  providing 
that  if  any  defendant  shall  be  committed  to 
the  custody  of  a  marshal,  or  charged  in  custody 
of  a  marshal,  or  arrested  or  committed  at  the 
suit  of  any  plaintiff,  and  shall  so  remain  In  cus- 
tody for  two  terms,  and  the  plaintiff  shall  not 
declare  against  such  defendant  within  that 
time,  such  defendant  after  the  end  of  the  second 
term  after  such  Imprisonment  shall  be  dis- 
charged out  of  the  prison  on  filing  common  bail. 
In  Pitt  V.  Yalden,  4  Burr.  2060,  Lord  Mausfleld 
said  that  he  had  discussed  that  case  (Russel  v. 
Stewart,  3  Burr.  1787,  aupra)  with  Lord  Chief 
Justice  Wilmot,  who  told  him  "that  at  the  set- 
ting out  of  the  cause  he  thought  it  very  hard 
and  not  at  all  reasonable  that  an  attorney 
should  be  made  answerable  for  debt  upon  ac- 
count of  a  mere  involuntary  undesigned  mis- 
take in  a  nice  point  of  practice;"  that  it  ap- 
peared in  evidence  In  that  case  that  Mr.  Palmer 
showed  his  clerk  a  memorandum  relating  to  a 
compromise  between  the  parties,  but  the  clerk 
told  him  "that  he  must  nevertheless  charge  the 
defendant  within  the  two  terms" — and  Lord 
Chief  Justice  had  offered  to  the  attorney  that 
If  he  would  declare  upon  his  honor  that  the  hope 
of  compromlA  was  the  true  cause  of  neglect 
the  plaintiff  would  be  satisfied  with  such  dec- 
laration, and  this  the  attorney  declined.  "This 
circumstance  changed  the  opinion  of  Lord.Chlef 
Justice  WMlmot,  which  before  this  evidence  was 
given  was  In  favor  of  Palmer  as  not  being 
liable." 

In  Gambert  v.  Hart,  44  Cal.  643,  an  attorney 
was  held  liable  for  a  mistake  In  submitting  a 
motion  for  new  trial  without  a  certified  state- 
ment in  support  of  It  In  accordancewith  the 
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whose  claim  was  filed  January  21,  1893,  and 
was  a  judgment  pronouneed  bv  the  supreme 
court  of  the  state,  and  was  for  $1,000,  for 
damages  to  personal  property  arising  out  of 
the  operation  of  the  East  Tennessee,  Virgin- 
ia, ft  Georgia  Railway  Ckxmpany,  and  which, 
it  was  asserted,  was  a  preferred  claim),  was 
tried  de  novo  in  the  Federal  court,  and  the 
judgment  of  the  supreme  court  of  the  state 
entirely  disregarded.  By  decree  pronounced 
in  saia  consolidated  causes  in  the  Federal 
court  the  time  for  filing  claims  against  said 
railway  company  was  extended  to,  and  final- 
ly expired,  June  26,  1896.  Said  consolidated 
causes  remained  pending  in  the  Federal 
court  until  November  20,  1896,  when  they 
were  stricken  from  its  docket  (7)  The  de- 
fendants in  the  case  at  bar  were  employed  as 
attorneys  by  said  Hill,  as  administrator,  to 
bring  suit  in  the  circuit  court  of  Knox  coun- 


ty, Tennessee,  against  the  said  railway  com- 
pany for  the  killing  of  the  intestate  of  said 
Hill ;  and  they  did  bring  suit,  and  prosecuted 
the  same  to  final  judgment  in  the  supreme 
court  of  the  state,  iftie  defendants  residecl 
at  Knoxville,  Tennessee,  and  had  been  en- 
gaged  in  the  practice  of  their  profession  for 
a  number  of  years.  They  had  actual  knowl- 
edge and  notice  of  all  the  proceedings  in  said 
consolidated  causes  in  the  Federal  court  dur- 
ing the  progress  thereof,  and  did  not  present 
the  claim  of  the  intestate  of  complainant 
therein,  nor  in  any  way  ask  that  it  be  paid 
out  of  the  fund  in  the  Federal  court;  nor 
did  they,  by  any  proceeding  in  that  courts 
seek  to  avail  themselves  of  the  order  made 
by  the  Federal  court  that  all  persons  having 
claims  against  said  railway  company  should 
present  the  same.  (8)  April  24,  1894,  an 
order  was  entered  in  said  consolidated  causes 


well-established  rule  of  practice  in  such  cases. 
in  consequence  of  which  omission  the  moclon 
could  not  be  considered  on  its  merits  In  the  court 
below,  nor  in  the  court  on  appeal,  where  such 
court,  at  the  term  of  such  appeal,  In  another 
case,  overruled  a  previous  decision,  which  over- 
ruling indicated  that  if  the  record  in  the  case 
where  the  mistake  was  made  had  been  in  cor- 
rect form  the  decision  would  have  been  re- 
versed on  appeal.  It  was  further  held  that  the 
question  of  want  of  skill  in  California  is  a 
question  of  law  for  the  court. 

Where  an  attorney  was  sued  for  negligence 
In  allowing  a  Judgment  to  go  by  default  In  an 
action,  he  having  thought  that  he  could  set 
aside  the  Judgment  at  any  time  on  account  of 
the  original  defective  service  of  process,  it  xf&B 
held  that  for  this  mistake  he  was  guilty  of  a 
breach  of  duty,  and  It  was  for  the  attorney  to 
defend  himself  by  showing  that  his  client  had 
no  defense  l-n  that  action.  Godefroy  v.  Jay, 
7  Blng.  413,  5  Moore  ft  P.  284. 

And  a  solicitor  cannot  recover  any  portion  of 
his  bill  of  costs  where  he  brings  a  suit  by  in- 
formation, and  by  mistake  examines  two  de- 
fendants upon  interrogatories  for  the  ezamm- 
atlon  of  the  witnesses  in  chief  on  the  part  of 
the  informant,  instead  of  examining  them  by 
cross-examination.  Stokes  v.  Trumper,  2  Kay 
ft  J.  282.  By  reason  of  this  mistake  the  in- 
formation was  dismissed. 

Where  attorneys  received  |1,500  to  pay  their 
expenses  and  for  services  In  going  to  Berlin  in 
order  to  procure  evidence  to  maintain  an  action 
for  divorce,  and  $2,000  on  obtaining  a  decree, 
It  was  held  that  such  attorneys  were  liable  to 
plaintiff  for  damages  caused  by  irregularities 
In  obtaiDing  the  decree,  the  plaintiff  having 
married  and  the  defendant  in  the  divorce  suit 
having  the  decree  set  aside  on  account  of 
such  irregularities  for  the  purpose  of  answer- 
ing the  decree.  Von  Wallhoffen  v.  Newcombe. 
10  Hun,  236.  In  this  case  the  court  said : 
"An  attorney  must  be  presumed  to  t>e  familiar 
with  the  law  aod  rules  regulating  the  practice 
in  actions  which  he  undertakes  to  bring.  This 
part  of  the  business  of  the  practice  of  law  per- 
tains especially  to  the  duties  of  an  attorney. 
It  is,  substantially,  merely  clerical  or  mechani- 
cal in  Its  character;  and  ignorance  of  the  law 
and  rules  of  practice,  on  the  part  of  attorneys, 
or  negligence  in  conforming  to  them  in  obtain- 
ing Judgments,  is  altogether  inexcusable.  Such 
ignorance  and  negligeoce  subject  an  attorney 
to  actions  for  injuries  which  their  clients  may 
sustain.  Another  rule  prevails  for  acts  done  in 
their  relation  of  counsellors  when  called  upon 
to  give  advice  upon  questions  of  law.  In  such 
cases  the  liability  only  arises  for  gross  Ignor- 
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ance  or  negligence;  and  In  performing  the  du- 
ties of  counsel  the  attorney  Is  not  liable  for 
errors  In  Judgment  upon  points  of  new  occur- 
rence, or  those  of  nice  and  doubtful  construc- 
tion.- 

IV.  In  wrong  proceeding. 

An  attorney  Is  not  liable  for  mistake  In  In- 
stituting an  erroneous  proceeding  where  he  was 
supported  at  the  time  by  the  last  decision  of 
the  highest  court  of  his  state,  or  where  the  pro- 
ceeding is  based  upon  a  statute  of  doubtful  con- 
struction, or  where  persons  learned  in  the  law 
would  differ  as  to  what  would  be  the  proper 
course  to  pursue.  This  latter  Is  sustained  In 
Htll  v.  Mynatt,  where  the  Attorneys  prosecut- 
ing a  case  through  the  state  court  failed  to 
take  steps  to  assert  the  claim  In  a  proceeding  In 
the  Federal  courts,  and  were  held  not  liable. 

An  attorney  was  held  not  liable  for  failure 
to  institute  an  action  sgainst  an  Insolvent  cor- 
poration and  to  enforce  the  liability  of  stock- 
holders, where  the  supreme  court  of  the  state 
had  decided  that  the  stockholders  were  not  li- 
able, although  subsequently  the  decision  waa 
reversed  by  the  Supreme  Court  of  the  United 
States.  The  state  decision  had  been  previously 
acted  upon  by  many  as  practically  ending  the 
controversy.  Marsh  v.  Whitmore,  21  Walk 
178,  22  L.  ed.  482,  Affirming  Haskell,  391,  Fed. 
Cas.  No.  0,122.  . 

And  where  an  attorney  brought  an  action 
upon  a  common  money  bond,  but  did  not  apply 
for  a  reference  under  I  4  of  the  common-law 
procedure  act  of  1854,  and  after  considerable 
time  it  was  referred  and  the  defendant  becams 
bankrupt,  and  the  attorney  brought  a  snlt 
against  the  plaintiff  on  his  bill,  it  was  held  in 
a  cross  action  of  negligence  that  an  attoiney 
was  not  t>oond  to  construe  this  section  as  appli- 
cable when  the  Judges  of  the  court  of  Queens 
Bench  differed  in  opinion  as  to  whether  it  wae 
or  not,  and  that,  if  he  would  not  be  bound  to 
construe  the  section  as  applicable,  it  made  no 
difference  whether  he  took  the  section  into  con- 
sideration or  not.  Chapman  v.  Van  Toil,  g 
El.  ft  Bl.  407,  27  L.  J.  Q.  B.  N.  S.  1,  8  Jur.  N. 
S.  1126. 

An  attorney  Is  not  liable  for  mistake  and 
error  upon  an  unsettled  and  controverted  ques- 
tion of  law.  This  is  not  such  gross  ignorance 
sis  will  make  him  liable  to  his  client  for  dam- 
sges  resulting  from  error.  Morrill  v.  Graham, 
27  Tex.  646.  In  this  case  the  mistake  was  in 
not  presenting  a  claim  against  an  estate,  it  be- 
ing secured  by  mortgage,  the  attorney  believing 
that  such  claims  did  not  have  to  be  presented 
to  the  administrator.  The  court  said :  *Th» 
debt  In  question  was  secured  by  a  mortgage* 
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in  the  Federal  court  which,  among  other 
things,  allowed  all  persons  to  present  claimv 
alleged  to  be  entitled  to  priority  of  satisfac- 
tion over  the  mortgages  foreclosed  in  aaid 
causes.  The  last  order  made  in  said  causes 
for  claimants  to  file  and  prove  their  claims 
was  made  June  19,  1896,  and  expired  July 
21,  1896,  and  the  special  master  was  directed 
to  report  whether  or  not  such  claims  were 
entitled  to  priority  of  satisfaction  over  the 
mortgages,  and  six  months  were  allowed  to 
claimants  within  which  to  present  the  same ; 
and  publication  was  ordered  to  be  made,  and 
was  made,  requiring  such  claimants  to  pre- 
sent their  claims.  Many  claims  asserted  to 
be  entitled  to  priority  were  submitted  under 
aaid  order,  were  reported  on  by  the  special 
master,  and  were  allowed  and  paid.  The 
Federal  court  held  in  said  causes  that  all 
meritorious  claims  arising  for  personal  inju- 


ries against  said  railway  company  wer» 
prior  to  the  claims  of  mortgage  creditors,, 
and  directed  that  all  this  class  of  claims 
should  be  paid  from  the  proceeds  of  the  sale 
of  the  railway  company^s  property  in  pref- 
erence to  the  claims  of  creditors  secured  by 
the  mortgages  foreclosed  in  said  consolidated 
causes.  (9)  The  proceeds  of  the  sale  of  th» 
said  railway's  property  were  more  than  suffi- 
cient to  pay  all  of  these  claims,  and  if  com- 
plainant's claim  had  been  filed  in  said  Fed- 
eral court  consolidated  causes,  and  been  al- 
lowed as  a  meritorious  claim,  it  would  have- 
been  paid  out  of  the  proceeds  of  the  sale  of 
said  property.  (10)  February  20,  1897,  de- 
fendants, as  solicitors  for  the  administrator 
of  the  estate  of  the  deceased  minor,  filed  a 
bill  in  the  chancery  court  of  Knox  county, 
Tennessee,  under  the  style  of  D,  8.  H,  Hiil, 
Adminiatrator  of  James  Mynatt,  Deceased^ 


and,  although  It  Is  now  plain  that  such  claims 
mast  be  presented  to  the  administrator,  yet, 
nntil  the  determination  in  this  court  of  the 
suit  brought  by  the  appellant  for  the  recovery 
of  this  very  debt  of  appellee's  it  was  an  open 
and  controverted  point  with  many  members  of 
the  bar  whether  they  were  embraced  by  the 
statute/* 

An  attorney  is  not  liable  for  mistake  in  law 
for  bringing  an  action  in  a  conrt  which  had  no 
Jurisdiction,  where  many  similar  actions  had 
been  brought,  although  the  supreme  court  had 
decided  that  such  court  had  no  Jurisdiction,  but 
such  decision  was  In  manuscript  and  was  not 
generally  known,  and  had  subsequently  been 
criticised  by  a  dissenting  Judge.  Breedlove  v. 
Tamer,  9  Mart.  (La.)  864.  In  this  case  the 
court  said :  "Cases  frequently  occur,  when 
learned  men  differ,  after  the  greatest  pains  is 
taken  to  arrive  at  a  correct  result.  No  one, 
therefore,  would  dare  to  pursue  the  profession 
if  he  was  held  responsible  for  the  consequences 
of  a  casual  failure  of  his  memory  or  a  mistaken 
course  of  reasoning." 

In  Meredith  v.  Woodward,  16  W.  N.  C.  146, 
an  action  was  brought  against  an  attorney  to 
recover  the  costs  of  proceedings  in  equity  (C. 
P.  No.  8)  where  such  attorney  had  mistaken  the 
remedy  and  filed  a  bill  in  equity,  instead  of  pur- 
saing  the  remedy  at  law.  "At  the  trial  plain- 
tiff gave  In  evidence  the  record  of  the  proceed- 
ings in  C.  P.  No.  8,  and  rested.  Mitchell,  J., 
inquired  if  plaintiff  proposed  to  give  any  evi- 
dence of  the  negligence  which  was  the  ground 
of  action,  and,  being  informed  that  he  did  not, 
the  Judge  directed  a  nonsuit." 

In  Purves  v.  Landell,  12  Cl&rk  ft  F.  91, 
where  a  Scotch  attorney  improperly  obtained  an 
order  of  arrest  for  his  client  against  a  widow 
from  Jamaica  temporarily  in  Scotland,  claim- 
ing a  share  of  an  estate  held  by  her,  and  his 
client  was  mulcted  in  damages  and  brought  an 
action  against  the  attorney,  the  action  failed 
because  the  summons  did  not  show  that  It  was 
a  case  of  crasta  neglioentia,  or  a  case  of  breach 
of  duty. 

In  Cox  V.  Leech,  1  C.  B.  N.  S.  617,  26  L.  J. 
G.  P.  N.  S.  125,  8  Jur.  N.  S.  442,  it  was  held 
that  an  attorney  could-  not  recover  his  bill  of 
costs  where  he  was  guilty  of  crasaa  negligentia 
for  bringing  an  action  by  mistake  in  an  Inferior 
court,  where  he  knew  that  that  court  had  no 
power  to  Issue  a  commission  for  the  examina- 
tion of  witnesses  abroad,  which  was  necessary 
in  that  case,  and  the  action  had  been  abandoned 
In  that  court. 

Where  an  attorney  brought  an  action  of  as- 
sumpsit by  mistake,  instead  of  an  action  of 
covenant,  and  claimed  that  he  had  no  knowl- 
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edge  of  a  lease  under  seal  which  was  in  exist- 
ence, his  costs  were  stricken  out  without 
prejudice  to  the  right  to  bring  an  action  to  re- 
cover them.  Cliffe  v.  Prosser,  2  Dowl.  P.  C.  21. 
In  this  case  the  court  said  that  there  are  au- 
thorities to  show  that  ignorance  of  law  !• 
craaaa  negligentia, 

V.  In  ewamination  of  iitlea. 

An  attorney  was  held  not  liable  for  mistake- 
in  point  of  law  in  advising  a  loan  upon  a  mort- 
gage executed  by  a  husband  and  wife  on  land* 
held  by  them  as  tenants  by  entireties,  where  It 
had  not  yet  been  decided  by  courts  of  that  state 
that  such  a  mortgage  was  void  as  to  both  of 
them.  Citizens*  Loan  Fund  ft  Sav.  Asso.  v. 
Friedley,  123  Ind.  143,  7  L.  R.  A.  669,  23  N. 
B.  1076. 

A  conveyancer  was  held  not  liable  to  the  pur- 
chaser for  negligence  In  representing  that  a 
ground  rent  was  free  from  encumbrances  where- 
he  relied  on  the  opinion  of  legal  counsel  that 
it  was  clear  of  encumbrance,  there  being  at 
that  time  a  Judgment  by  default  against  the 
vendor,  the  damages  on  which  had  not  been  li- 
quidated and  under  which  It  was  afterward* 
sold  by  the  sheriff.  Watson  v.  Muirhead,  67  Pa. 
161,  08  Am.  Dec.  213.  In  this  case  the  court 
said :  "If  the  defendant  has  undertaken  to  act 
upon  his  own  opinion  that  the  Judgment  whicb 
appeared  on  the  searches  was  not  a  final  one, 
and  therefore  not  a  lien  upon  the  ground  rent, 
the  title  of  which  It  was  his  duty  to  examine, 
could  we  say  that,  before  the  decision  of  thi* 
court  In  Sellers  v.  Burk,  47  Pa.  344,  the  mis- 
take was  one  which  could  only  result  from  the 
want  of  ordinary  knowledge  and  skill  or  the 
failure  to  exercise  due  caution?  But  when,  in 
addition,  it  appears  that,  having  been  previ- 
ously employed,  to  investigate  the  same  title,  he 
had  submitted  It  to  eminent  counsel,  who  had 
given  a  written  opinion  in  its  favor  without 
even  expressing  a  doubt  as  to  the  Judgment  In 
question,  to  hold  him  responsible  would  be  to- 
establlsh  a  rule  the  direct  effect  of  which  would 
be  to  deter  all  prudent  and  responsible  men 
from  pursuing  a  vocation  environed  with  such 
perils." 

An  attorney  employed  to  purchase  and  pre- 
pare an  assignment  of  an  annuity  is  not  lia- 
ble for  not  discovering  that  the  annuity  was 
void  because  the  memorial  omitted  to  specify 
the  trusts  of  the  deeds,  when  decisions  holding 
that  the  trusts  In  the  annuity  deeds  must  be 
specifically  set  forth  in  the  memorial  had  not 
then  been  made.  Balkle  v.  Chandless,  3  Campb. 
17.  The  court  said:  "An  attorney  Is  only 
liable  for  oraata  negligentia,  and  it  Is  Impos- 
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T.  The  Southern  Railway  Co.  et  at.  The  en- 
tire record  in  said  cause  is  made  a  part  of 
the  agreed  state  of  facts  in  this  case.  From 
the  decree  pronounced  in  this  case  an  appeal 
was  taken  to  the  supreme  court  of  the  state, 
and,  being  assigned  to  the  court  of  chancery 
Appeals,  that  court  delivered  a  written  opin- 
ion affirming  the  decree  of  the  chancellor,  and 
on  appeal  its  decree  was  affirmed  by  the  su- 
preme court.  The  written  opinion  of  the 
court  of  chancery  appeals  is  reported  in  vol- 
ume 24,  No.  10,  of  the  Southwestern  Re- 
porter, beginning  at  page  888,  and  said  opin- 
ion and  the  decree  of  the  court  are  made  a 
part  of  the  agreed  statement  of  facts  in  this 
case.  (11)  The  entire  assets  of  the  East 
Tennessee,  Virginia,  &  G^eorgia  Railway  Com- 
pany were  administered  in  the  Federal  court 
and  paid  out  and  distributed  at  the  time  the 
bill  aforesaid  was  filed  against  the  Southern 


Railway  Company  by  the  defendants  for 
complainant,  and  at  this  time  there  were  no 
assets  of  the  East  Tennessee,  Virginia  ft 
Georgia  Railway  Company  out  of  which  the 
judgment  rendered  in  favor  of  complainant'a 
intestate  in  the  supreme  court  of  the  state 
could  have  been  collected,  and  said  East 
Tennessee,  Virginia,  k  Georgia  Railway 
Company  has  had  no  property  out  of  which 
said  judgment  could  have  been  collected  since 
the  said  consolidated  causes  in  the  Federal 
court  were  finally  disposed  of.  (12)  It  was 
further  agreed  by  the  parties  that  the  entire 
printed  transcripts  of  the  aforesaid  Central 
Trust  Co.  of  New  York  et  al,.  Appellants, 
V.  H.  B.  Ingersoll,  Intervening  Petition- 
er, Appellee,  No.  496  in  the  United  States 
circuit  court  of  appeals,  31  C.  C.  A.  41,  69  U. 
S.  App.  242,  87  Fed.  427,  should  be  a  part  of 
the  agreed  statement  of  facts  in  this  case; 


eible  to  Impute  that  to  the  defendant  for  not 
dlscoyering  a  defect  In  a  memorial  of  an  annu- 
ity which  was  subsequently  held  to  be  a  defect 
upon  a  very  doubtful  construction  of  the  stat- 
ute." 

But  the  failure  of  an  attorney  examining  a 
title  to  properly  read  the  release,  which  released 
all  the  lands  In  the  mortgage  "except"  lands  de- 
scribed as  follows,  was  held  to  constitute  such 
negligence  as  rendered  him  liable  to  his  client 
for  damaf?es.  Byrnes  v.  Palmer,  18  App.  Dlv. 
1,  46  N.  Y.  Supp.  479.  In  this  case  the  court 
aald:  "It  thus  appears  that  whichever  view 
the  attorney  took  of  this  description  he  most 
have  been  under  the  belief  that  the  lands  de- 
scribed in  the  release  by  metes  and  bounds  were 
those  released  from  the  mortgaf^e.  not  those  re- 
tained by  its  liens.  This,  evidently,  was  the 
foundation  of  his  error,  and  could  only  have  oc- 
curred from  a  careless  reading  of  the  instru- 
ment of  release.  I  think  it  can  hardly  be  de- 
nied that  a  fault  of  this  kind  would  constitute 
negligence.  There  is  nothing  in  the  abstract 
to  show  that  the  question  of  law,  as  to  the  ef- 
fect of  the  Judgment,  was  ever  considered  or  do* 
cided  by  the  attorney.*' 

In  Dundee  Mortg.  ft  Trust  Invest.  Co.  v. 
Hughes,  20  Fed.  39,  It  was  said  that  an  at- 
torney Is  liable  to  his  client  for  loss  sustained 
by  him  on  account  of  any  error  or  mistake  !:>  a 
certificate  of  title  to  real  estate  arising  from  a 
want  of  ordinary  professional  skill  and  care  l>n 
the  preparation  of  it  by  the  attorney. 

VI.  In  payment  and  distribution  of  money. 

In  an  action  against  an  attorney  for  damages 
on  account  of  the  framing  of  an  order  of  dis- 
tribution by  which  plaintiffs  failed  to  obtain 
the  full  amount  of  their  share  In  an  estate,  it 
was  held  that  an  attorney  is  not  answerable 
for  an  error  in  Judgment  upon  nice  or  difflcult 
points,  nor  for  every  mistake  which  may  occur 
in  practice,  and  that  In  this  case  it  was  a  ques- 
tion whether  It  could  be  shown  by  parol  evi- 
dence that  the  order  which  the  county  Judge 
approved  was  not  the  order  he  intended  to 
make,  and  that  it  was  through  the  negligence 
of  the  attorneys  that  it  was  so  drawn.  Morri- 
son V.  Burnett,  56  111.  App.  129.  The  court 
«aid  :  "The  supposed  slip  in  the  order  of  court, 
which,  though  drawn  by  defendants,  was  ap- 
proved by  the  court  and  objected  to  by  no  one,  is 
all' that  Is  relied  upon  to  support  the  Judgment. 
Regarding  the  whole  case,  it  would  seem  to 
hold  attorneys  to  an  extraordinary  degree  of 
care  and  diligence  to  predicate  liability  upon 
such  negligence.  If  negligence  it  be." 

In  Hillegass  v.  Bender,  78  Ind.  226,  where 
62  L.  R.  A. 


the  attorney  for  a  judgment  debtor  received 
money  from  his  client  and  paid  it  to  the  clerk 
of  the  court,  who  became  insolvent  before  the 
Judgment  was  satisfied,  it  was  held  that  such 
attorney  was  not  liable,  although  it  was  well 
settled  that,  by  the  decisions  In  that  state, 
the  clerk  had  no  authority  to  receive  money. 
It  was  held,  however,  that  the  relation  of  at- 
torney and  client  had  ceased  on  the  entry  of 
the  Judgment,  and  that  the  attorney  was  simply 
the  agent  of  the  debtor,  who  acquiesced  In  the 
action  of  the  attorney.  It  was  said  that  if 
H.  was  employed  to  act  as  an  attorney  in  mak- 
ing a  payment,  or  if  his  professional  Judgment 
was  solicited  upon  the  mode  of  payment,  or  if 
his  attention  was  directed  to  the  fact  that  he 
was  consulted  as  an  attorney  as  to  whom  and 
how  the  payment  should  be  made,  a  different 
case  would  l>e  presented. 

But  a  solicitor  taking  an  active  part  In  pro- 
curing the  payment  out  of  court  of  moneys,  and 
omitting  to  bring  facts  before  the  court  which 
are  within  his  knowledge,  is  liable  for  loss  oc- 
casioned thereby.  Re  Dangar's  Trust,  L.  R.  41 
Ch.  Dlv.  178,  37  Week.  Rep.  651,  60  L.  T.  N. 
S.  401,  58  L.  J.  Ch.  N.  S.  S16. 

And  where  a  fund  was  paid  into-  court  In  a 
creditor's  suit,  and  distributed  by  mistake  to 
the  exclusion  of  a  mortgagee.  It  was  held  that 
his  personal  representative  was  entitled  to  re- 
cover, first,  from  the  defendants  who  had  been 
paid  simple  contract  debts,  second,  the  balance 
from  the  only  specialty  creditor,  and  third, 
from  the  solicitors  of  the  plaintiff  In  the  cred- 
itor's suit  whatever  might  be  necessary  to  make 
good  any  deficiency.  Todd  v.  Studholme,  8 
Kay  &  J.  324,  26  L.  J.  Ch.  N.  S.  271. 

And  where  there  was  a  fund  In  court  to  the 
credit  of  the  estate  of  S.,  and  a  fund  to.  the 
credit  of  the  lunacy  of  M.,and  by  mistake  in  the 
office  of  the  accountant  general  funds  of  S.were 
Included  with  those  of  the  lunatic,  and  were 
dealt  with  wrongfully.  It  was  held  that  solici- 
tors and  the  London  agents  who  had  acted  for 
the  petitioners  upon  the  petition  on  which  the 
wrong  order  was  made  should  be  ordered  to  re- 
place the  money  and  repay  the  costa  Re 
Spencer,  18  Week.  Rep.  240,  89  L.  J.  Ch.  N.  S. 
841,  21  L.  T.  N.  S.  808. 

And  where  an  order  was  obtained  by  a  solici- 
tor for  plaintiff  that  the  purchaser  of  property 
should  pay  the  money  into  court,  and  that  the 
money  when  paid  in  should  l>e  Invested  in  con- 
sols, and  the  money  was  paid  into  court,  but 
the  solicitor  forgot  to  leave  the  order  at  the 
paymaster's  office  with  a  request  to  make  tbe 
Investment,  the  solicitor  was  held  liable  for  loss 
of  Interest,  but  he  was  entitled  to  a  set-oflT  in 
respect  of  a  gain  which  had  resulted  from  a 
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«iid  it  was  further  agreed  that  either  party 
vight  read  such  portians  of  said  transcript 
««  he  deemed  proper,  and  that,  if  any  state- 
ment in  their  agreed  state  of  facts  conflicted 
with  the  facts  disclosed  in  said  printed  tran- 
■script,  the  recitals  of  the  latter  should  con- 
trol. It  is  further  agreed  that  complainant, 
Daniel  Hill,  is  and  was  the  only  appointed 
administrator  de  bonis  non  of  James  Mynatt, 
4eceased,  and  duly  qualified  as  such. 

The  defendants  here,  in  their  answer  and 
in  their  depositions,  deny  that  they  neglect- 
ed their  duty  in  the  efforts  they  made  to 
prosecute  the  claim  for  damage,  and  to  col- 
lect the  judgment  they  obtained.  They  also 
deny  that  they  were  culpable,  as  attorneys, 
in  failing  to  file  the  bill  of  complainant's  in- 
testate in  the  Federal  court  consolidated 
causes  mentioned,  and  assert,  on  the  con- 
trary, that,  in  refusing  or  failing  to  file  a 


petition  in  said  Federal  court  consolidated 
causes  while  the  case  of  the  intestate  was 
pending  in  the  state  courts,  they  were  not 
guilty  of  such  negligence,  and  did  not  ex- 
hibit such  ignorance  of  established  law,  as 
to  render  themselves  liable  for  the  conditions 
produced  by  the  orders  and  decrees  in  the 
Federal  court  causes,  which  prevented  the 
collection  of  the  judgment  they  obtained  for 
their  client.  TTiey  further  assert  that  the 
suit  they  had  for  the  complainant  for  the 
negligent  killing  of  his  intestate  was  of  very 
doubtful  maintenance  before  a  jury,  under 
the  rules  and  provisions  of  law  applicable  to 
such  cases  as  expounded  in  our  state  courts, 
and  that  it  was  practically  impossible  to 
prosecute  it  successfully  before  a  special 
master  in  the  Federal  court,  under  the  pro- 
cedure and  principles  of  law  enforced  in  that 
court,  and  that  they  concluded,  after  mature 


fall  In  the  price  of  consols  up  to  that  time. 
Batten  v.  Wedgwood  Coal  &  I.  Co.  L.  R.  SI 
Ch.  Dlv.  346.  65  L.  J.  Ch.  N.  S.  396,  54  L.  T.  N. 
«.  245,  84  Week.  Bep.  228. 

An  attorney  who  by  mistake  takes  In  dis- 
charge of  a  debt  a  less  amount  than  Is  due 
must  account  for  the  claim.  Bruce  v.  Baxter, 
7  Lea,  477. 

VII.  In  drafting  and  preparing  inatrumenU  and 
deoreea. 

A  mere  error  of  judgment  In  a  difficult  ques- 
tion of  law,  causing  loss  by  reason  of  mistake 
in  drawing  warrants  of  attorney,  mechanics* 
liens  or  decrees,  will  not  render  the  attorney 
liable.  But  a  mistake  caused  by  carelessness 
or  failure  to  observe  well-established  princi- 
ples of  law  will  render  the  attorney  liable  for 
damages  caused  thereby. 

An  attorney  is  not  precluded  from  recovering 
his  remuneration  merely  because  he  made  a 
mistake  in  construing  a  doubtful  act  of  Parlia- 
ment. Elkington  v.  Holland,  9  Mees.  &  W. 
«59.  1  Dowl.  P.  C.  N.  S.  643.  In  this  case  the 
attorney  drew  a  warrant  of  attorney  which  was 
defective  in  not  containing  an  express  declara- 
tion by  the  attesting  witness  of  his  being  the 
attorney  for  the  defendant,  according  to  the 
provisions  of  1  &  2  Vict.  chap.  110,  f  9,  re- 
<]uiring  the  attesting  witness  to  make  such  dec- 
iaratlon. 

An  attorney  is  not  liable  for  a  mistake  In 
preparing  a  warrant  of  attorney  from  two  and 
making  it  Joint  instead  of  joint  and  several. 
Kettle  V.  Wood,  5  L.  J.  K.  B.  173.  In  this  case 
it  was  done  through  inadvertence,  or  through 
not  being  aware  of  the  consequences.  One  of 
the  obligors  died,  and  the  court  said  the  attor- 
ney "might  not  be  aware  of  the  importance  of 
contemplating  such  an  event,  or  of  the  means  of 
:guardlng  against  It." 

A  law  agent  having  followed  the  usual  prac- 
tice in  taking  a  decree  was  held  not  liable  for 
the  debt,  but  only  to  repeat  the  amount  of  the 
account  paid  to  him.  Grahame  v.  Alison,  9 
Shaw  ft  D.  Sess.  Cas.  130.  In  this  case  the 
law  agent  was  employed  to  expede  an  adjudi- 
cation at  the  usual  instance  of  a  creditor  of 
an  heir  of  entail  in  possession,  and  in  place  of 
obtaining  a  decree  adjudging  the  lands,  he  took 
one  of  the  life-rent  rights  of  the  heir  on  which 
charter  and  sasine  were  expede,  and  the  title 
«o  constituted  was  found  in  competition  with 
another  creditor  to  be  'nept.  Gillies  said : 
*'But  what  consequences  would  follow,  if  agents 
and  their  representatives  were  held  liable  for 
every  such  error  though  committed  by  them 
«inder  circumstances  which  show  that  It  was 
52  L.  R.  A. 


owing  to  the  Imperfect  state  of  the  law  at  the 
time,  rather  than  to  any  neglect  or  unskllful- 
ness.  .  .  .  There  were  various  opinions  en« 
tertained  by  lawyers  as  to  the  steps  which  It 
was  best  and  safest  for  him  to  adopt ;  and  how 
can  we  blame  or  subject  him  for  following  the 
common  course  of  practice." 

A  mere  error  of  judgment,  or  a  mistake  In  a 
point  of  law  or  in  the  construction  of  a  diffi- 
cult act  of  Parliament,  is  not  such  neligence 
as  renders  an  attorney  liable  to  his  client  for 
a  loss  sustained  in  consequence  of  such  error  or 
mistake.  Crosbie  v.  Murphy,  8  Ir.  C.  L.  Rep. 
301.  In  this  case  a  Judgment  was  taken  as 
security,  and  the  Judgment  debtor,  who  was  an 
hotel  and  shop  keeper,  was  described  in  the  af- 
fidavit merely  as  "Bridget  Curran  of  Klllor- 
ghan  In  the  County  of  Kerry,  widow,"  which 
was  insufticlent  to  create  a  Judgment  mortgage 
under  the  statute,  13  ft  14  Vict.  chap.  29,  { 
6,  requiring  the  title,  trade,  or  profession  to  be 
stated  In  the  application.  Lefroy,  Ch.  J.,  said : 
"In  the  present  instance,  there  was  no  usual, 
accustomed,  or  settled  form  of  affidavit,  no  ju- 
dicial decision  which  had  put  the  matter  at  rest 
as  to  what  was  a  sufficient  affidavit  In  compli- 
ance with  the  requisitions  of  this  act.  The 
case  therefore  is  very  like  those  cases  decided 
upon  the  annuity  acts  in  England  before  any- 
thing was  settled  as  to  the  mode  of  registering 
the  memorial  of  an  annuity  grant.  In  those 
cases,  the  attorney  having  registered  the  me- 
morial in  a  manner  which  subsequent  decisions 
declared  to  be  Insufficient,  he  was  held  not  to 
be  liable  for  the  mistake  so  made  by  him." 

But  where  an  attorney  was  instructed  to 
prepare  a  security  for  the  payment  of  an  an- 
nuity to  a  woman  In  consideration  of  past  co- 
habitation, but  by  mistake  he  drew  an  agree- 
ment only  and  not  under  seal,  whereby  the  wo- 
man in  an  action  on  the  contract  was  non- 
suited, it  was  held  that  the  attorney  was  liable 
for  damages.     Parker  v.  Rolls,  14  C.  B.  691. 

And  an  attorney  employed  by  an  adminis- 
trator to  prepare  a  tableau  of  disposition  of  ef- 
fects of  the  succession,  who  files  a  tableau  by 
which  the  balance  In  the  hands  of  the  admin- 
istrator is  represented  as  much  larger  than  It 
really  Is,  and  falls  to  correct  the  same  after 
the  errors  are  pointed  out  by  the  administrator, 
will  be  liable  for  damages  caused  thereby. 
Thompson  v.  Lobdell,  7  Rob.  (La.)  369.  In 
this  case  the  court  said:  "The  errors  com- 
plained of  in  this  account  are  found  In  Its  first 
items.  It  represents  the  balance  on  hand  from 
the  previous  accounts  as  much  larger  than  It 
really  was ;  consequently  the  plaintiff  had  to 
pay  it.  Had  the  defendant  had  those  accounts 
before  him  as  he  should  have  had,  it  is  not 
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deliberation,  and  the  beet  iavestijBiatioii  they 
could  make  of  the  matter,  that  it  would  be 
fatal  to  the  contention  of  their  client  if  they 
abandoned  the  case  in  the  state  court  and 
sought  to  establish  it  in  the  Federal  court 
causes  mentioned.  They  further  all^e  that 
before  they  obtained  an  affirmance  of  the 
judgment  of  their  client  in  the  supreme 
court  the  time  for  filing  such  claims  m  tbe 
Federal  court  causes  luui  expired  under  the 
order  of  that  court,  and  hence  that  they 
could  not  file  it  therein  as  a  judgment  of  the 
court  of  last  resort  in  the  state.  They  fur- 
ther allege  and  prove  in  their  testimony, 
which,  however,  waa  excluded  on  objection 
by  his  honor,  the  chancellor,  that,  under  tlie 
rule  openly  announced  by  the  presiding 
judge  of  the  Federal  court  as  the  rule  that 
would  control  his  action  in  relation  to  this 
class  of  cases,  a  judgment  of  the  state  court 
would  not  be  accepted  as  establishing  the 
claim,  but  that  the  claim  must  be  proved  de 
novo  in  his  court;  and  they  say  that,  being 
satisfied  that  they  could  not  maintain  the 
claim  of  their  client,  as  an  original  proposi- 
tion, in  that  court,  the  only  practical  and 
reasonable  course  left  open  to  them  was  to 
fight  the  case  to  a  finish  in  the  state  courts, 
and,  if  successful,  to  endeavor  to  secure  sat- 
isfaction in  the  manner  adopted  by  them. 

As  before  stated,  the  chancellor  dismissed 
the  bill,  and  complainant  appealed,  and  has 
assigned  error.  The  error  assigned  is: 
"First.    The  chancellor  erred  in  holding  that 


complainant  was  not  entitled  to  relief,  and 
in  dismissing  the  bill.  Upon  the  facts  of 
the  case,  and  the  law  applicable  thereto,  h» 
should  have  held  that  complainant's  claim 
was  lost  as  the  result  of  carelessness,  negli- 
gence, and  want  of  skill,  or  the  improper  ex- 
erci^e  thereof,  on  the  part  of  the  aefend- 
ants."  It  is  manifest  from  the  preceding 
statement  of  facts  that  the  sole  question  in 
the  case  is.  Were  the  defendants,  as  attor- 
neys, culpably  negligent  or  unskilful  in  fail- 
ing or  refusing  to  present  the  claim  of  their 
client  to  the  Federal  court,  in  the  consolidat- 
ed causes  mentioned,  for  its  allowance  there- 
in, before  the  limitation  for  the  presentation! 
of  such  claims  expired  under  the  orders  of 
that  court,  and  before  their  claim  was  final- 
ly established  by  a  judgment  in  the  state 
court,  or  for  failing  to  intervene  by  petition, 
in  the  Federal  court  causes  and  ask  that 
court  to  retain  in  its  registry  a  fund  sulli- 
cient  to  pay  the  judgment  th^  expected  to- 
recover  in  the  state  courts?  We  do  not 
think,  under  the  facts,  that  defendants  are 
amenable  to  the  criticism  that,  in  the  man- 
agement and  conduct  of  the  case  intrusted  to- 
them,  they  were  guilty  of  such  negligence 
and  want  of  skill  as  to  make  them  liable  for 
subsequent  inability  to  collect  the  judgment 
they  obtained.  An  attorney  soliciting  a 
clientage  in  his  profession  must  possess  and 
exercise  a  reasonable  knowledge  and  skill  ii» 
the  performance  of  his  professional  engai;e- 
ments,  and,  lacking  in  either,  resulting  in  in- 


probable  that,  with  ordinary  skill  and  Investt- 
gation,  he  would  have  made  the  mistake.  The 
defendiant  knew  that  these  documents  were  in 
existence,  where  they  were,  and  must  also  have 
been  aware  of  their  importance  in  making  out 
a  correct  statement.  He  should,  if  he  did  not 
have  them,  have  told  the  plaintiff  that  they 
were  necessary,  and  he  should  not  have  filed  a 
tableau  without  seeing  them.'* 

In  Stevenson  v.  Rowand,  2  Dow  ft  C.  104, 
where  a  law  agent  employed  to  prepare  an  her-. 
Itable  bond  made  a  mistake  and  was  held  liable, 
the  court  said :  *'A  solicitor  is  not  liable  for 
mistake  in  a  nice  and  dlfflcnlt  point  of  law,  for 
to  such  mistakes  all  lawyers  must  be  liable; 
and  if  the  question  had  been  merely  one  of  that 
description  I  would  say  that  Mr.  Stevenson 
was  not  responsible.  But  here  he  thought 
proper  to  depart  from  the  ordinary  mode  of 
preparing  heritable  securities,  which  was  to 
grant  an  obligation  to  infeft  by  the  double 
manner  of  holding,  and  in  so  doing  he  must  be 
considered  as  undertaking  to  do  what  was  nec- 
essary to  render  the  mode  which  he  adopted  ef- 
fectual for  its  purpose;  and  If,  whether  from 
Ignorance  or  Inadvertence,  he  failed  to  do  so, 
he  must  be  held  responsible  for  the  consequences. 
On  this  ground  I  consider  Mr.  Stevenson  bound 
to  maka  good  tbe  loss  arising  in  this  case  from 
the  want  of  confirmation." 

In  Joy  V.  Morgan,  85  Minn.  184,  28  N.  W. 
287,  where  attorneys  made  a  mistake  in  me- 
chanic's lien  papers  describing  the  wrong  lot, 
and  the  plaintiff  purchased  the  lots  and  sued 
the  attorney  for  damages,  it  was  held  that  be- 
fore a  recovery  could  be  had  the  plaintiff  must 
show  damages  by  loss  of  lien,  and  that  the 
owner  of  the  property  had  not  sufflcleqt  inter- 
est in  tbe  lots  sold  to  satisfy  plaintlfTs  claim. 

VIII.  Mifiiakes  or  omUBions  in  advUse, 

An  attorney  Is  not  liable  for  an  honest  mis- 
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take  as  to  the  law  when  it  is  at  all  in  doubt. 
Gaar,  S.  ft  Co.  v.  Hughes  (Tenn.  Ch.  App.)  85 
S.  W.  1002.  In  this  case  the  attorney  advised 
his  client  that  an  oflicer  making  a  deposit  to> 
the  client's  credit  could  not  be  held  personally 
responsible  where  the  bank  at  the  time  of  the 
deposit  was  in  a  failing  condition.  The  advice 
seems  to  have  been  upon  a  doubtful  point  of 
law  which  was  not  well  settled  at  that  time  la 
that  state. 

Workmen  intrusted  with  the  secret  of  manu- 
facturing were  required  to  execute  deeds  under 
which  part  of  their  wages  was  to  be  invested 
by  a  trustee  stipulating  as  to  some  that  on  two- 
months*  notice  the  money  was  to  be  paid  over 
to  them,  but  as  to  others  to  be  payable  only 
to  the  workmen's  executors  upon  their  death. 
An  attorney  for  the  employers  being  upon  tbe 
premises  was  asked  by  a  workman  If  he  would' 
receive  his  money  if  he  gave  notice  to  quit,  and 
the  attorney,  not  recollecting  the  terms  of  the* 
workman's  deed,  although  he  had  it  in  his  cus- 
tody, answered  in  the  afllrmative.  This  was  a 
mistake,  and  it  was  held  that  the  workman 
conld  not  maintain  an  action  for  loss  occasioned 
thereby  in  giving  notice  to  quit.  Fish  v.  Kellv. 
17  C.  B.  N.  S.  194.  In  this  case  the  court 
said:  *'If  the  defendant  Is  liable  at  all  it 
must  be  either  In  respect  of  tbe  breach  of  some 
contract  express  or  implied,  or  of  some  legal 
duty.  The  bare  statement  of  the  facts  showy 
that  there  was  no  contract.  Tbe  plaintiff^ 
meeting  the  defendant  casually  at  the  premises- 
of  his  employers,  asked  him  a  question,  which 
the  defendant,  without  any  intention  to  mis- 
lead. Inadvertently  answered  incorrectly. 
There  was  no  relation  between  the  parties  froD' 
which  any  contract  could  be  imnlled.  Then, 
was  there  any  duty  which  the  defendant  owe<f 
the  plaintiff  from  the  breach  of  which  any  lia- 
bility could  arise  r 

An  expression  of  opinion  by  attorneys  that 
It  would  l>c  unnecessary  to  appeal  a  mechanic'* 
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jury  to  his  client,  he  must  respond  in  dama- 
l^es  to  the  extent  of  the  injury.  Goor,  S.  d 
<yo.  V.  Hughes  (this  court)  35  S.  W.  1092; 
Petmington  v.  Yell,  11  Ark.  212,  52  Am.  Dec. 
262;  Cox  V.  Sullivan,  7  Ga.  144,  60  Am.  Dec, 
380;  Marsh  v.  Whitmore,  21  Wall.  178,  22 
L.  ed.  482.  He  is  not  responsible,  however, 
for  every  mistake  that  may  occur  in  his 
practice.  He  must,  as  said,  be  fairly  capaci- 
tated to  discharge  the  duties  ordinarily  in- 
cumbent upon  an  attorney;  and,  possessing 
this  knowledge,  if  he  uses  reasonable  care 
and  attention,  and  does  the  best  he  can,  he 
will  not  be  liable  for  dunages.  Authorities 
4tupra.  Bahhitt  v.  Bumpua,  73  Mich.  331,  41 
K.  W.  417;  Citizens'  Loan  Fund  d  8av.  Asso. 
V.  Friedley,  123  Ind.  143,  7  L.  R.  A.  669,  23 
N.  E.  1075.  In  Babbitt  v.  Bumpus,  73  Mich. 
331,  41  N.  W.  417,  the  learned  judge,  speak- 
ing for  the  court,  uses  this  language:  "A 
lawyer  is  not  an  insurer  of  the  result  in  a 
•case  in  which  he  is  employed,  unless  he  makes 
a  special  contract  to  that  effect,  and  for  that 
purpose.  Neither  is  there  any  implied  con- 
tract when  he  is  employed  in  a  case,  or  any 
matter  of  legal  business  [is  intrusted  to 
him],  that  he  will  bring  to  bear  learning, 
akill,  or  aJ>ility  beyond  that  of  the  average  of 
liis  profession.  Nor  can  more  than  ordinary 
«are  and  diligence  be  required  of  him,  with- 
out a  special  contract  is  made  requiring  it. 
Any  other  rule  would  subject  his  rights  to 
be  controlled  by  the  vagaries  and  imagina- 


tions of  witnesses  and  jurors,  and  not  infre- 
quently to  the  errors  committed  by  courts. 
This  the  law  never  has  done,  and  the  fact 
that  the  best  lawyers  in  the  country  find 
themselves  mistaken  as  to  what  the  law  is, 
and  are  constantly  differing  as  to  the  appli- 
cation of  the  law  to  a  given  state  of  facts, 
and  even  the  ablest  jurists  find  themselves 
frequently  differing  as  to  both,  shows  both 
the  fallacy  and  danger  of  any  other  doctrine ; 
and  especially  is  this  so  as  to  questions  of 
practice,  the  construction  of  statutes,  and 
particularly  those  arising  under  our  criminal 
and  probate  laws.  Frequently  we  find  de- 
cisions of  courts  of  last  resort  in  the  differ- 
ent states  directly  opposed  to  each  other 
upon  the  same  questions  and  resting  upon 
the  same  state  of  facts.  These  all  admonish 
courts  and  jurors  that  great  care  and  con- 
sideration should  be  given  to  questions  in- 
volving tlie  proper  service  to  be  rendered  by 
attorneys,  when  they  have  acted  in  good 
faith  and  with  a  fair  degree  of  intelligence 
in  the  discharge  of  their  duties,  when  cm- 
ployed  under  the  usual  implied  contract. 
Under  such  circumstances  the  errors  which 
may  be  made  by  them  must  be  very  gross, 
before  the  attorney  can  be  held  responsible. 
They  should  be  such  as  to  render  wholly  im- 
probable a  disagreement  among  good  lawyers 
as  to  the  character  of  the  services  required 
to  be  performed,  and  as  to  the  manner  of 
their  performance  under  all  the  circumstan* 


lien  case  In  order  to  advance  the  lien  to  a 
liifrher  class  because  the  property  would  sell  for 
enough  to  pay  all  claims  In  that  class,  will  not 
render  the  attorney  liable,  even  if  plalntiflT  re- 
lies upon  the  knowledge  of  the  value  of  real 
property  possessed  by  bis  counsel.  Reumping 
▼.  Wharton,  66  Neb.  636,  76  N.  W.  1076. 

In  Perring  v.  Rebutter,  2  Moody  &  R.  429, 
It  was  held  that  an  action  could  not  be  main- 
tained against  a  special  pleader  for  advising 
the  plalntiflT  as  to  his  proper  plea  and  defense, 
where  by  reason  of  his  misadvlce  the  defense 
failed.  Ablnger,  C.  B.,  said :  "Such  an  action 
was  certainly  not  maintainable  against  a  bar- 
rister, and  in  his  opinion  there  was  no  distinc- 
tion between  the  case  of  a  barrister  and  that  of 
«  certificated  special  pleader." 

Bnt  an  attorney  advisinjr  a  widow  to  compro- 
mise a  partition  suit,  and  that  she  had  a  dower 
interest  only,  was  held  liable  where  he  commit- 
ted an  error  by  reason  of  the  failure  to  look  at 
the  statutes  of  the  year  before  changing  the 
law.  Re  A.  B.'s  Estate,  Tucker,  247.  In  this 
<»8e  the  court  said:  "It  is  not  claimed  that 
a  person  who  undertakes  to  perform  profes- 
sional business  should  be  acquainted  with  the 
whole  circle  of  jurisprudence,  and  able  to  ap- 
ply all  its  multitudinous  rules,  principles,  and 
distinctions  with  absolute  accuracy.  He  is, 
however,  bound  to  understand  the  leading  and 
fundamental  principles  of  the  common  law; 
and  he  cannot  be  excused  for  ignorance  of  the 
public  statutes  of  the  state.'* 

And  where  an  attorney  was  employed  by  a 
•client  to  levy  a  fine,  and  failed  to  ask  his  cli- 
ent whether  he  had  made  his  will,  and  levied  a 
fine  on  the  whole  estate  without  telling  his  cli- 
ent the  result,  and  a  fine  was  levied  and  his 
•client  died  without  republishing  his  will, 
whereby  the  attorney  inherited  the  estate  as 
lieir  at  law,  the  will  having  been  revoked  by 
the  fine,  the  attorney  was  held  liable  as  a  trus- 
tee for  the  devisee,  and  could  not  maintain  that 
lie  was  ignorant  of  the  eflTect  of  a  fine  on  a 
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will,  of  lands  comprised  in  it.  The  attorney 
also  claimed  that  he  did  not  know  that  he 
was  the  heir  of  his  client.  Earl  of  Eldon  said : 
'*It  Is  too  dangerous  to  the  interests  of  man- 
kind that  those  who  are  bound  to  advise,  and 
who,  being  bound  to  advise,  ought  to  be  able 
to  give  sound  and  sufficient  advice— It  is  too 
dangerous  to  allow  that  they  shall  ever  take 
advantage  of  their  own  ignorance,  of  their  own 
professional  ignorance,  to  the  prejudice  of  oth- 
ers."  Bulkley  v.  Wilford,  2  Clark  &  F.  102,  8 
Bllgh  N.  R.  11.  This  case  is  authority  to  the 
e^Tect  that  an  attorney  making  a  mistake  can- 
not profit  by  his  own  wrong.  But  as  to 
whether  he  would  be  liable  for  loss  if  another 
than  he  was  the  heir  that  profited  by  avoiding 
the  will,  is  not  discussed. 

IX.  Conclusion, 

The  ground  of  liability  of  an  attorney  for 
damages  caused  by  his  mistake  In  drafting  in- 
struments, giving  opinions,  preparing  pleadings 
in  points  of  practice,  certifying  titles  arises 
from  negllirence.  An  attorney  is  expected  and 
required  to  possess  such  reasonable  skill  and 
diligence  in  all  questions  relating  to  his  pro- 
fession as  are  recognized  by  the  profession 
where  he  practises  law.  He  is  not  liable  for 
mistake  of  Judgment  where  reputable  attor- 
neys would  differ,  nor  for  the  construction  of 
doubtful  statutes,  nor  for  following  erroneous 
decisions  of  the  highest  court  of  his  state  that 
have  not  been  overruled  or  reversed.  It  is 
questionable  if  he  would  be  liable  for  a  so-called 
"sidewalk**  opinion  where  the  client  did  not  ex- 
pect to  compensate  him  for  the  information,  al- 
though it  may  have  been  acted  upon.  The 
attorney  is  liable  in  damages  for  mistakes  and 
errors  in  pleading  or  practice  or  opinions  caus- 
ing damages  to  his  client  where  such  attorney 
is  careless  in  the  prepanrtlon  of  papers  or  fails 
to  follow  well-recognized  principles  of  law. 

I.  T. 


Digitized  by  VjOOQIC 


894 


TlUtNBSSBS  BUPBEMB  CoURT. 


Skpt^ 


ces  Id  the  given  case,  before  such  responsi- 
bility attaches."  In  the  opinion  of  the  writ- 
er, the  extract  above  quoted  conveys  or  ex- 
presses a  sound  rule,  except  wherein  it  says 
that  the  errors  of  the  attorneys  must  be 
"very  gross,"  and  such  as  to  render  "wholly 
improbable  a  disagreement  among  good  law- 
yers." As  in  accord  with  the  rule  above 
stated,  as  <iualifted,  see,  in  addition  to  au- 
thorities cited  supra:  Lynch  v.  Com.  16 
Serg.  &  R.  368,  16  Am.  Dec.  682;  Watson  v. 
Muirhcacl,  57  Pa.  161,  98  Am.  Dec.  213; 
Fitch  V.  Scott,  3  Miss.  314,  34  Am.  Dec.  86; 
Gilbert  v.  Williams,  8  Mass.  51,  5  Am.  Dec. 
77.  Our  cases  are  not  in  conflict  with  the 
rulep  as  thus  announced.  Oaar,  8,  d  Co.  v. 
Hughes  { this  court,  aflSrmed  by  the  supreme 
court)  36  S.  W.  1092;  Collier  v.  Pulliam, 
13  Lea,  114-118;  Bruce  v.  Baxter,  7  T-.ea, 
477.  Lord  Mansfield  said  long  ago:  "That 
part  of  the  profession  which  is  carried  on  by 
attorneys  is  liberal  and  reputable,  as  well  as 
useful  to  the  public,  when  they  conduct 
themselves  with  honor  and  integrity,  and 
they  ought  to  be  protected  where  they  act  to 
the  best  of  their  skill  and  knowledge.  But 
every  man  is  liable  to  error,  and  I  should  be 
very  sorry  that  it  should  be  taken  for  grant- 
ed that  an  attorney  is  answerable  for  every 
error  or  mistake,  and  to  be  punished  for  it 
by  being  charged  with  the  debt  which  he  was 
employed  to  recover  for  his  client."  Pitt  v. 
Yaldai,  4  Burr.  2060.  As  a  matter  of  fact, 
law  is  not  an  exact  science,  and,  as  said  in  a 
leading  case,  "there  is  no  attainable  degree 
.  of  ^ill  or  excellence  at  which  all  differences 
of  opinion  or  doubts  in  respect  to  questions 
of  law  are  removed  from  the  minds  of  law- 
yers and  judges."  Citizens*  Loan  Fund  d 
8av.  Asso.  V.  Friedley,  123  Ind.  143,  7  L.  R. 
A.  669,  23  N.  E.  1075.  And  if  all  of  us  had 
to  go  out  for  mistakes  of  judgment  upon 
points  of  new  occurrence,  or  of  nice  or 
doubtful  construction,  it  is  apprehended  that 
the  ranks  of  the  profession,  and  of  judges 
not  final  in  their  jurisdiction,  would  be  deci- 
mated at  an  appalling  rate.  We  recognize 
and  approve  the  rule  attaching  liability  to 
the  attorney  whose  client  suffers  loss  on  ac- 
count of  his  failure  to  understand  and  apply 
well-established  principles  of  law,  settled  by 
text  books  and  cases  published  long  enough 
for  him,  exercising  reasonable  diligence,  to 
have  informed  himself  of  them.  In  other 
words,  an  attorney  has  no  right  to  be  a 
clam,  and  shut  himself  up  in  the  seclusion  of 
his  own  self -conceived  knowledge  of  the  law. 
He  must  keep  pace,  so  far  as  reasonable  dili- 
gence and  a  fair  amount  of  common  sense 
will  enable  him  to  do  so,  with  the  literature 
of  his  profession,  and  what  the  courts  have 
decided.  But  the  law  does  not  require  and 
never  has  required  of  a  member  of  the  pro- 
fession that  he  should  be  a  true  Sir  Oracle 
of  what  the  courts  have  decided  or  will  de- 
cide as  the  law  applicable  to  every  given 
state  of  facts.  In  the  case  at  bar,  attorneys 
of  the  greatest  eminence  in  the  profession 
may  have  well  doubted  as  to  the  best  course 
to  pursue  to  attain  success  for  their  client. 
There  is  no  imputation  in  the  evidence  that 
they  acted  except  in  the  utmost  good  faith, 
§2  L.  R.  A. 


for  what  they  believed  to  be  the  best  for 
their  client.  The  most  that  can  be  said  it 
that  they  fell  into  an  error  of  judgment  up- 
on a  doubtful  question  of  law.  There  is  no 
error  in  the  decree  of  the  chancellor,  and  it 
will  be  affirmed,  with  costs. 
The  other  Judges  concur. 

Mr.  John  P.  Roffen  for  appellant. 
Mr.  J.  A.  Fowler  for  appellees. 

The  above  decision  was  affirmed  by  the  Su- 
preme Court  on  October  13,  1900,  without 
additional  opinion. 


£.  Paul  SALE,  Appt^ 

V. 

William  L.  EICHBERa. 
(105  Tenn.  333.) 

1.  A  Judgment  in  favor  of  a  pliTatclaa 
for  services,  confessed  bx  defendant 

as  a  condition  impoaed  by  the  chancellor  to 
granting  an  injunction  to  prevent  the  proM- 
cutlon  of  an  action  to  recover  compensatloB 
therefor  pending  one  against  the  physician 
for  malpractice,  will  not,  upon  reversal  of 
the  Injunction  order,  operate  ae  an  estoppel 
against  the  action  for  malpractice. 

2.  For  the  '  purpose  of  testing  the 
knowledge  of  a  physician  who  has  tes- 
tified as  an  expert  In  an  action  for  malprac- 
tice, extracts  may  be  read  from  standard 
medical  worka 

3.  A  charge  npon  the  question  of  dsun- 
aoro*  in  an  action  for  malpractice  is  errone- 
ous which  emphasizes  the  giving  of  comi>en- 
sation  by  the  uee  of  the  words  "full,"  "com- 
plete,** and  "ample." 

(May  24,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  CJourt  for  Shelby  County  in 
favor  of  plaintiff  in  an  action  to  recover 
damages  for  malpractice.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  Craft  and  MoFarlaad 
Sc  Neblett,  for  appellant: 

The  merits  of  the  two  suits  between  Eich> 
berg  and  Sale  involved  but  the  simple  ques- 
tion of  whether  Sale's  services  had  been  such 
as  a  comnetent  surgeon  of  ordinary  skill  and 
ability  should  have  rendered.  If  so,  Sale 
was  entitled  to  recover  in  his  suit.  And 
when  Eichberg  confessed  judgment  for  the 
amount  of  the  account  he  confessed  that  the 
services  rendered  had  been  such  as  was 
claimed;  but  he  immediately  proceeds  to 
again  litigate  this  question  in  a  suit  against 
Sale  to  recover  for  alleged  malpractice.  The 
real  question  involved  in  the  two  suits  is  the 
same. 

The  suit  of  Sale  ▼.  Eichherg  actually  and 
logically  embraced  the  whole  question  of  dif- 
ference between  these  parties,  and,  when 
tested  by  the  proper  and  well-settled  rules  of 


Note. — ^As  to  recovery  by  physician  of  jadg- 
mPDt  for  services  as  bar  to  action  for  malprac- 
tice, see  Jordahl  v.  Berry  (Minn.)  45  L.  B,  A. 
541,  and  note. 
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pleading,  ought  to  have  been,  and  ought  to 
be,  eondusive  and  final. 

Thomson  ▼.  Blanchard,  2  Lea,  531;  Boyd 
V.  RohiMon,  93  Tenn.  1,  23  S.  W.  72 ;  Beloii 
V.  Morgan,  7  Wall.  623,  19  L.  ed.  207 ;  Em- 
bury V.  Conner,  3  N.  Y.  611,  53  Am.  Dec. 
325;  5  Am.  &,  Eng.  Ene.  Law,  p.  384,  note 
G;  Freeman,  Judgm.  §§  253-266;  Qaardner  v. 
BuckheCy  3  Cow.  120,  15  Am.  Dec.  256. 

The  effect  of  the  former  judgment  has 
equal  force  whether  the  judgment  was  by 
confession  or  not. 

Nashville,  C.  d  8L  L,  R.  Co.  v.  United 
States,  113  U.  S.  261,  28  L.  ed.  971,  5  Sup.  Ct. 
Hep.  460 ;  Seorist  v.  Zimmerman,  66  Pa.  446 ; 
Ttoogood  V.  Pence,  22  Iowa,  543;  Jordan  v. 
Siefert,  126  Mass.  25 ;  Cothra/n  v.  Brower,  75 
Ga.  494;  Plummer  y.  Douglas,  14  Iowa,  72, 
61  Am.  Dec.  456;  Fletcher  v.  Holmes,  25  Ind. 
463;  Uanscom  y.  Hetoes,  12  Gray,  334; 
Wohlford  ▼.  Compton,  79  Va.  333 ;  Chamber- 
lain V.  Preble,  11  Allen,  370. 

By  confession  or  consent  all  the  defenses 
which  might  have  been  offered,  and  perhaps 
have  been  sufficient  ones,  are  overridden. 

Gates  V.  Preston,  41  N.  Y.  113;  Bellinger 
V.  Craigue,  31  Barb.  634;  Oifford  v.  Thorn, 
9N.  J.  Eq.  702;  Allison  v.  Hess,  28  Iowa, 
388;  Crossman  v.  Davis,  79  Gal.  603,  21  Pac. 
963;  Cunmng}\am  v.  Schley,  68  Ga.  105; 
Harris  v.  Preston,  10  Ark.  201. 

The  question  of  whether  a  judgment  by 
default  in  such  a  case  would  be  conclusive 
against  the  patient  may  perhaps  be  a  matter 
of  some  doubt,  inasmuch  as  a  default  judg- 
ment, although  conclusive  by  way  of  estop- 
pel in  respect  to  all  such  matters  and  facts 
as  are  well  pleaded  and  properly  raised  and 
material  to  the  case  made  by  the  declaration 
or  other  pleadings,  is  only  conclusive  as  to 
such  matters  as  are  properly  averred  or 
charged  in  the  complaint. 

2  Black,  Judgm.  §  607 :  2  Freeman,  Judgm. 
4th  ed.  §  532;  1  Van  Fleet,  Former  Adjudi- 
cations, §  217. 

The  burden  was  cast  upon  the  defend- 
ant to  disprove  the  allegation  of  per- 
formance, and  if  he  neglected  to  offer  any 
such  proof  the  fact  of  performance  was  pre- 
sumed, and  necessarily  must  be  so  in  order 
to  authorize  the  physician  to  recover  for  his 
services. 

Bellinger  v.  Craigue,  31  Barb.  634;  Blair 
v.  Bartlett,  75  N.  Y.  150,  31  Am.  Rep.  455; 
Gates  V.  Preston,  41  N.  Y.  113;  Howell  v. 
Goodrich,  69  111.  556;  Haynes  v.  Ordway,  58 
N.  H.  167;  Coble  v.  Dillon,  86  Ind.  327,  44 
Am.  Rep.  308. 

Messrs,  Edsiiifftoii  ft  EdKlnffton,  for 
appellee : 

Appellant  cannot  use  the  fiat  of  the  chan- 
cellor as  the  means  of  victimizing  the  appli- 
cant for  relief. 

The  judgment  must  be  on  the  merits  in  or- 
der to  make  it  res  judicata, 

Witcher  v.  Oldham,  4  Sneed,  221;  Hurst 
▼.  Means,  2  Sneed,  547;  Bankhead  v.  Allo- 
way,  1  Tenn.  Ch.  207. 

The  prior  judgment  operates  only  as  an 
estoppel  as  to  those  matters  in  issue  or 
points  controverted,  upon  the  determination 
of  which  the  finding  or  verdict  was  rendered. 
62  L.  R.  A. 


II  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  390, 
and  note  2. 

The  best  review  of  the  cases  on  the  sub- 
ject of  estoppel  by  judgment  in  this  class  ol 
cases  is  the  case  of  Jordahl  v.  Berry,  72* 
Minn.  119,  45  L.  R.  A.  541,  76  N.  W.  10. 

MeAllster,  J.,  delivered  the  opinion  of 
the  court: 

William  L.  Eichberg  recovered  a  verdict 
and  judgment  in  the  circuit  court  against 
Dr.  E.  Paul  Sale  in  an  action  for  damages- 
for  maliJractice.  Dr.  Sale  appealed,  and  has- 
assigned  errors. 

The  record  discloses  that  on  the  19th  of 
July,  1898,  Dr.  Sale  recovered  a  judgment 
before  a  justice  of  the  peace  of  Shelby  coun- 
ty for  the  sum  of  $35  for  services  rendered 
Eichberg  in  the  treatment  of  his  arm.  Sale- 
appealed  to  the  second  circuit  court.  It  fur- 
ther appears  that  on  the  next  day,  to  wit^ 
the  20th  of  July,  1898,  Eidiberg  commenced 
this  action  against  Dr.  Sale  in  the  first  cir- 
cuit court  of  Shelby  county  to  recover  dam- 
ages alleged  to  have  been  sustained  in  con- 
sequence of  the  maltreatment  of  his  arm  by 
Dr.  Sale.  On  the  14th  January,  1899,  Eich- 
berg, alleging  various  grounds,  filed  his  bill 
in  the  chancery  court  of  Shelby  county  to- 
enjoin  Dr.  Sale  against  prosecuting  his  suit 
in  the  second  circuit  court  to  recover  his 
fees.  The  chancellor  granted  an  injunction 
upon  the  condition  that  Eichberg  confess- 
judgment  for  the  amount  claimed  by  Dr. 
Sale  for  professional  services,  and  then  in  his 
fiat  enjoined  the  judgment  thus  to  be  con- 
fessed. Ck>unsel  for  Dr.  Sale  demurred  to 
the  bill.  This  demurrer  was  overruled,  from* 
which  action  counsel  for  Dr.  Sale  appealed 
to  this  court.  At  the  April  term,  1899,  the- 
decree  of  the  chancellor  was  reversed,  and 
the  cause  remanded  for  further  proceedings ; 
the  court  decreeing  that  "matters  should 
stand  just  as  they  were  before  the  injunction- 
was  sued  out."  Thereupon  the  counsel  for 
Dr.  Sale  pleaded  in  the  present  cause — First, 
the  general  issue;  and,  second,  as  res  judi- 
cata, the  judgment  confessed  by  Eichberg  for 
the  sum  of  $35,  as  directed  in  the  fiat  of  the 
chancellor.  It  should  be  stated  that  the 
chancery  proceedings  are  still  pending,  and 
no  further  steps  appear  to  have  been  taken 
in  said  cause  since  it  was  remanded  by  this- 
court. 

It  is  assigned  as  error  that  the  court  left 
the  jury  to  determine  from  the  evidence- 
what  questions  were  involved  in  the  cause  of 
Sale  against  Eichberg  in  the  second  circuit 
court,  wherein  Eichberg  confessed  judgment. 
It  is  also  assigned  as  error  in  this  connection 
that  the  court  charged  the  jury  that,  unless 
as  matter  of  fact  Eichberg  made  a  claim  in 
that  cause  for  improper  or  ne|;ligent  treats 
ment,  such  as  he  was  making  m  this  cause, 
Eichberg  was  not  estopped  from  recovering. 
It  is  also  insisted  the  court  erred  in  refusing 
the  following  instruction  submitted  by  coun- 
sel for  Dr.  Sale,  to  wit:  "If  you  find  from, 
the  evidence  that  the  services  for  which  suit 
was  brought  before  the  justice  of  the  peace^. 
and  upon  which  judgment  was  recovered  by 
confession   in  the   circuit  court  of  Shelby- 
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county,  were  the  services  performed  by  Dr. 
"Sale  in  attention  to  the  arm  of  plaintiff,  and 
were  the  same  services  which  are  complained 
•of  in  this  suit  as  having  been  negligently  and 
improperly  performed,  and  for  which  dama- 
ges are  claimed  in  this  suit)  then  the  confes- 
sion of  the  judgment  in  the  circuit  court  is 
4k  bar  to  the  recovery  in  this  suit;  and  that 
upon  such  bar  their  verdict  should  be  f9r 
defendant."  It  is  insisted  on  behalf  of 
plaintiff  in  error  that  the  merits  of  the  two 
suits  involved  the  single  question  whether 
Dr.  Sale's  services  had  been  such  as  a  com- 
petent surgeon  of  ordinanr  skill  and  ability 
should  have  rendered.  It  is  argued  that 
when  Eichberg  confessed  judgment  for  the 
amount  of  the  account  he  confessed  that  the 
services  had  been  such  as  .claimed ;  and  that 
lie  could  not  relitigate  that  question  in  the 
present  suit,  and  claim  that  the  services  were 
so  negligently  and  ignorantly  rendered  as  to 
amount  to  malpractice.  It  is  said  that  as 
a  matter  of  fact  the  services  rendered  were 
not  such  as  a  surgeon  of  ordinary  skill  and 
ability  would  have  rendered,  and  in  conse- 
quence thereof  Eichberg  suffered  injury. 
This  afforded  him  a  complete  defense  to 
Sale's  action  upon  the  account,  and,  further, 
that  by  wa^  of  cross  action  he  could  have  set 
up  his  claim  for  damages.  Therefore  it  is 
insisted  that  the  suit  of  Sale  against  Eich- 
berg on  the  account  embraced  the  whole  sub- 
ject at  issue  between  the  parties,  and  that 
the  confessed  judgment  therein  is  final,  and 
•conclusive  of  Uiis  case.  Counsel  cite  in  sup- 
port of  his  position  Thomson  v.  Blanehard,  2 
Lea,  631,  vtz,:  'Die  estoppel  of  a  judgment 
-or  decree  extends  to  all  matters  material  to 
the  decision  of  tiie  cause  which  the  parties 
exercising  reasonable  diligence  might  have 
brought  forward  at  the  time.  The  question, 
then,  is,  Was  the  question  of  whether  these 
Imdes  were  special  or  general  directly  in- 
volved in  the  former  suit?  We  are  com- 
pelled to  say  it  was.  The  defendant  might 
nave  insisted  that  they  were  general  legacies, 
and,  if  the  court  had  so  held,  the  land  could 
not  have  been  sold.  In  the  case  of  Beloit  y. 
Morgan,  7  Wall.  623,  19  L.  ed.  206,  the  Su- 
preme  Court  of  the  United  States  says :  "In 
trying  this  question  I  believe  I  state  the  rule 
of  the  court  correctly  that,  where  a  given 
matter  becomes  the  subject  of  litigation  in, 
and  of  adjudication  by,  a  court  of  competent 
iurisdiction,  the  court  requires  the  parties  to 
•bring  forward  their  whole  case,  and  will  not, 
except  under  special  circumstances,  permit 
the  same  |>arties  to  open  the  same  subject  of 
litigation  in  respect  of  a  matter  which  might 
have  been  brought  forward  as  a  part  of  the 
subject  in  contest,  but  which  was  not 
brought  forward  only  because  they  have  from 
negligence,  inadvertence,  or  even  accident, 
omitted  a  part  of  their  case.  The  plea  of  res 
judicata  applies,  except  in  special  cases,  not 
only  to  the  points  upon  which  the  court  was 
required  by  the  parties  to  form  an  opinion 
«nd  pronounce  a  judgment,  but  to  every 
point  which  properly  belonged  to  the  subject 
of  litigation,  and  which  the  parties,  exercis- 
ing reasonable  diligence,  might  have  brought 
forward  at  the  time.  A  party  can  no  more 
€2  L.  R.  A. 


split  up  defenses  than  indivisible  demands, 
and  present  them  by  piecemeal  in  successive 
suits  growing  out  of  the  same  transaction." 
The  last  case  waa  cited  with  approval  by  this 
court  in  Boyd  v,  Robinson,  93  Tenn.  1,  23  S. 
W.  72,  and  the  same  rule  announced.  Coun- 
sel then  cite  cases  to  show  that  this  rule  has 
been  applied  in  actions  against  surgeons  and 
physicians  to  recover  damages  for  malprac- 
tice. In  Bellinger  v.  Craigue,  31  Barb.  534, 
a  patient  claimed  damages  from  a  physician 
on  account  of  alleged  malpractice.  The  phy- 
sician denied  the  allegations,  and  answered, 
especially  alleging  n^ligence  on  the  part  of 
the  patient.  After  issue  was  joined,  the 
physician  sued  the  patient  before  a  justice  of 
the  peace  for  the  value  of  services  rendered. 
The  patient  denied  the  allgations  in  the  ccmd- 
plaint,  and  also  averred  that  the  services 
were  so  unskilfully  performed  that  they  were 
of  no  value;  but  on  the  trial  he  was  allowed 
to  withdraw  such  answer,  and  all  claim  and 
defense  founded  upon  any  want  of  care  in 
the  physician,  over  the  objection  of  the  phy- 
sician, who  got  a  judgment  for  the  value  of 
the  services.  The  physician's  contention  in 
the  action  for  malpractice  therefore  was  that 
the  patient's  right  to  recover  damages  was 
barred  by  the  recovery  in  the  justice's  eourt. 
The  court  upheld  his  contention  upon  the 
ground  that  the  judgment  of  a  oompetent 
court  was  "not  only  conclusive  on  all  ques- 
tions actunlly  and  formally  litigated,  but  as 
to  all  questions  within  the  issue,  whether 
formally  litigated  or  not"  Tlie  court 
pointed  out  that  the  law  implies  a  promise 
on  the  part  of  the  surgeon  that  he  has  ordi- 
nary skill  and  ability,  and  that  he  will  exe- 
cute the  business  intrusted  to  him  with  ordi- 
nary care  and  skill,  and,  if  he  fails  in  his 
duty,  he  is  guilty  of  default  in  his  undertak- 
ing, and  cannot  collect  the  pay  for  his  serr- 
ices,  but  is  liable  in  damaees  to  the  person 
who  employed  him;  and,  further,  that  the 
contract  was  entire,  and  that  performance 
was  necessary  in  order  to  entitle  him  to  re- 
cover. And  it  further  pointed  out  that  in 
such  cases  the  burden  of  the  proof  was  cast 
upon  the  defendant  to  disprove  the  allegation 
of  performance  in  such  a  complaint,  and  that, 
if  he  neglected  to  offer  any  such  proof,  the 
fact  of  performance  was  presumed,  and  nec- 
essarily must  be  so  in  order  to  authorize  the 
physician  to  recover  for  his  services.  In 
Blair  v.  Bartleti,  75  N.  Y.  150,  31  Am.  Rep. 
465,  the  court  stated  that  it  must  be  oonsia- 
ered  as  settled  in  that  state  that  a  judgment 
in  favor  of  a  physician  and  surgeon  for  his 
professional  services,  rendered  by  a  court  of 
competent  jurisdiction,  in  an  action  where 
the  defendant  appeared  and  confessed  judg- 
ment for  the  amount  of  the  services,  is  a  bar 
to  an  action  by  the  defendant  against  that 
physician  and  surgeon  for  malpractice  in 
rendering  those  services.  The  court  cited 
and  approved  Bellinger  v.  Craigue,  31  Barb. 
534,  and  Oates  v.  Preston,  41  N.  Y.  113.  In 
the  case  of  Gates  y.  Preston,  41  N.  Y.  113, 
action  was  brought  against  a  surgeon,  and. 
subsequent  to  the  commencement  thereof, 
and  after  answer  l^  him,  he  commenced  aa 
action,  and  recovered  his  fees  upon  a  writ- 
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ten  confession  of  Judgment  signed  by  the  pa- 
tient in  open  court.  It  was  neld  that  such 
judgment  barred  the  patient  from  recovering 
damages  for  malpractice.  The  court  said 
ihat  in  a  case  where  the  judgment  was  upon 
•eonfession  the  right  of  action  was,  by  impli- 
cation, admitted,  and  that  in  such  a  case  the 
express  and  direct  admission  of  the  right  to 
recover  and  the  consent  to  the  entry  of  a 
judgment  was  an  admission  on  the  record  of 
all  the  facts  which  the  surgeon  would  have 
been  bound  to  prove  on  a  trial  of  the  cause 
•of  action  alleged  by  him  in  his  complaint. 
Dunham  v.  Bother,  77  N.  Y.  76,  33  Am.  Rep. 
•670;  1  Herman,  Estoppd,  §  235.  In  Howell 
T.  Goodrich,  60  111.  556,  action  was  brought 
against  a  surgeon  for  alleged  malpractice. 
The  defense  of  res  judicata  was  interposed, 
the  plea  showing  the  recovery  by  the  surgeon 
-of  a  judgment  for  his  fees.  The  plea  was 
sustained.  In  this  case,  however,  the  de- 
fense of  malpractice  had  been  set  up  in  the 
former  suit  by  the  physician  to  recover  his 
iees,  in  which  judgment  was  rendered  in  the 
physician's  favor,  the  court  finding  there  was 
no  malpractice.  In  Ho/ynes  y.  Ordway,  56  N. 
H.  167,  it  was  held  that  a  judgment  in  favor 
•of  a  physician  in  a  suit  against  him  for  mal- 
practice bars  the  defense  of  malpractice  in 
an  action  by  him  for  his  fees.  In  Oohle  y. 
DilUm,  86  Ind.  327,  44  Am.  Rep.  308,  which 
was  an  action  for  damages  against  two  phy- 
sicians for  malpractice,  one  filed  a  plea  snow- 
ing that  he  had  recovered  iud^pnent  for  his 
fees.  His  plea  was  sustained.  The  court 
pointed  out  in  its  opinion  that  the  matters 
m  issue  in  the  two  cases  were  the  same, 
namely,  the  character  and  value  of  the  serv- 
ices rendered  by  the  physician;  and  that  in 
ilie  suit  by  the  physician  against  the  patient 
ovidence  that  the  treatment  was  unskilful 
and  negligent  would  have  defeated  the  ac- 
tion, while,  on  the  other  hand,  in  a  suit  by 
the  patient  against  the  physician,  evidence 
that  the  treatment  was  skilful  and  proper 
would  have  defeated  the  action ;  and  that,  al- 
though the  object  of  the  suits  might  be  dif- 
ferent, yet  by  way  of  evidence  the  former 
judgment  must  be  conclusive. 

lliere  is,  however^  an  apparent  conflict  of 
authority  on  this  subject,  for  we  find  anoth- 
<er  line  of  cases  which  hold  that  the  patient 
has  a  remedy  although  the  physician  may 
have  recovered  a  judgment  for  his  fees;  but 
in  most,  if  not  all,  of  this  class  of  cases 
the  judgment  was  by  default,  and  not  con- 
fessed, nor  upon  the  merits.  Thus,  in  Rea- 
sequie  y.  Byera,  52  Wis.  650,  38  Am.  Rep. 
775,  9  N.  W.  779,  which  was  an  action  for 
damages  for  malpractice,  the  defendant  set 
up  in  bar  a  judgment  recovered  by  him  for 
the  same  services  in  a  justice's  court  upon 
default,  but  the  court  held  such  judgment 
did  not  bar  the  plaintiff's  right  of  action  for 
damages  for  malpractice  upon  the  ground 
that  the  question  had  not  been  litigated  in 
the  action  before  the  justice.  So,  in  Sykes 
v.  Bonner,  1  Cin.  Sup.  Ct.  Rep.  464,  it  ap- 
peared that  a  judgment  had  been  rendered 
against  a  physician  for  malpractice.  A  new 
trial  having  been  granted,  the  physician 
brought  suit  for  his  fees,  and  obtained  judg- 
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ment  by  default,  which  he  pleaded  as  a  de- 
fense upon  the  second  trial  of  the  suit  for 
malpractice.  It  was  held  that  the  plea  was 
no  iMir  in  that  action,  as  the  judgment  he  had 
obtained  for  his  fees  was  by  default.  In  the 
case  of  Lawson  v.  Conauxxy,  37  W.  Va.  159, 
18  L.  R,  A.  027, 16  S.  E.  564,  the  court,  after 
reviewing  the  authorities,  said,  viz,:  "I 
think  a  safe  conclusion  to  be  readied  is  that, 
if  the  physician  sue  for  compensation  for  his 
services,  and  there  is  no  appearance  by  the 
patient,  a  recovery  by  the  former  does  not 
estop  the  latter  from  bringing  his  cross  ac- 
tion for  malpractice;  but,  if  he  appear  (un- 
less the  record  show  that  it  was  not  to  de- 
fend, but  solely  to  disclaim  the  waiver  of  his 
own  right),  he  is  estopped  by  the  recovery. 
•  •  •  And  if  the  patient  has  appeared  in 
the  suit  by  the  physician  he  was  bound  to 
make  all  the  defenses  he  had,  and  hence  he 
is  estopped  by  the  fact  that  he  had  a  defense 
of  malpractice,  of  which  he  failed  to  avail 
himself.  But,  if  he  has  not  appeared,  then 
the  question  of  malpractice  has  never  been 
adjudicated,  and  he  is  at  liberty  to  assert 
his  claim  by  an  independent  action."  In 
Gohlev.  Dillouy  86  Ind.  327,  44  Am.  Rep. 
308,  the  court  recognized  the  distinction  tak- 
en in  Ressequie  v.  Byera,  52  Wis.  650,  38  Am. 
Rep.  775,  9  N.  W.  779,  between  cases  in 
which  the  judgment  had  been  rendered  by  de- 
fault and  those  in  which  the  court  has  given 
judgment  upon  the  merits,  and  held  that,  if 
the  action  m  which  the  physician  recovered 
his  services  had  been  undefended,  the  judg- 
ment recovered  in  it  could  be  no  defense  in 
an  action  by  the  patient  for  malpractice.  The 
last  case  on  this  subject  to  which  our  atten- 
tiou  has  been  called  is  Jordahl  y.  Berry,  72 
Minn.  119,  46  L.  R.  A.  541,  75  N.  W.  10,  with 
an  able  and  elaborate  note,  which  we  have 
found  highly  instructive  in  the  examination 
of  the  subject  The  syllabus  of  that  case  is 
that  a  judgment  by  default  in  an  action  by 
a  physician  against  his  patient  to  recover 
for  personal  services  is  not  a  bar  to  an  action 
by  the  patient  against  the  physician  for  dam- 
ages caused  by  malpractice  in  the  perform- 
ance of  such  services.  The  court  in  that 
case  dissented  from  the  New  York  rule,  and 
was  of  opinion  the  other  view  was  safer, 
more  convenient,  and  more  equitable  in  prac- 
tice. Judge  Mitchell  (the  writer)  stated 
that  the  conflict  of  opinion  among  the  courts 
gave  rise  to  an  extended  and  somewhat  ener- 
getic dispute  among  text  writers.  Mr.  Bige- 
low  discusses  the  subject  at  some  len^h,  and 
earnestly  insists  that  the  New  York  doctrine 
is  wrong.  Bigelow,  Estoppel,  p.  174.  Mr. 
Van  Fleet  takes  the  same  side  of  the  ques- 
tion. Van  Fleet,  Former  Adjudications,  § 
168.  Mr.  Black,  while  not  discussing  the 
matter  at  any  great  length,  indorses  the  doc- 
trine opposed  to  that  of  New  York  as  being 
much  better  supported  by  legal  reason  and 
the  best  considerations  of  convenience  and 
justice.  2  Black,  Judgm.  §  769.  Mr. 
Browne  in  his  note  to  Reasequie  v.  Byera 
(Wis.)  38  Am.  Rep.  775,  says  of  the  New 
York  doctrine  that,  while  unquestionably 
right  in  theory,  it  may  well  oe  doubted 
whether  it  is  convenient  or  safe  in  practice; 
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that  such  estoppels  are  odious  at  best,  and 
are  founded  on  a  technicality,  and  probably 

Sromote  more  injustice  than  they  prevent 
B  the  other  side,  Mr.  Herman  urges  with 
great  earnestness  that  the  New  York  doc- 
trine is  sound,  and  the  courts  which  have 
come  to  an  opposite  conclusion  violate  every 
principle  upon  which  the  doctrine  of  res  ju- 
dicata is  founded.  Herman,  Estoppel,  SI  231 
M  seq.  The  writer  does  say  in  the  course 
of  that  opinion,  illustrating  the  injustice  of 
the  New  York  rule,  if  plaintiff  had  appeared 
and  defended  the  action  brought  by  the  phy- 
sician for  his  fee,  he  would  have  been  put  to 
the  alternative  of  alleging  the  malpractice 
as  a  mere  defense,  or  of  setting  it  up  as  a 
cross  daim.  In  either  case  the  judgment 
would  be  a  bar  oi  estoppel  on  that  issue.  If 
he  had  adopted  the  latter  course,  he  could 
only  have  recovered  $100,  the  limit  of  the 
justice's  jurisdiction,  and  could  never  have 
recovered  any  more  in  another  suit,  because 
he  would  not  be  allowed  to  split  a  single 
cause  of  action.  On  the  other  hand,  had  he 
set  up  the  malpractice  merely  as  a  defense, 
and  the  claim  of  defendant  for  services  waa 
less  than  $16,  the  issue  involving  a  claim  of 
$5,000,  would  have  been  conclusively  deter- 
mined by  the  judgment  of  the  justice,  etc. 
Counsel  for  Dr.  Sale,  in  criticising  this  case, 
say  Kidiberg  was  not  hampered  by  any  ques- 
tion of  justice's  jurisdiction;  that  his  case 
was  in  the  second  circuit  court,  where  he 
ooiUd,  in  a  cross  action,  have  recovered  what- 
ever a  jury  might  have  given  him.  But  in 
this  position  counsel  are  mistaken.  The  case 
having  originated  before  a  justice  of  the 
peace,  the  circuit  court,  in  trying  the  cause 
on  appeal,  would  be  limited  to  the  same  ju- 
risdiction as  to  amount  that  limited  the  jus- 
tice of  the  peace,  to  wit,  $600.  The  illustra- 
tion given  oy  the  Minnesota  court  demon- 
fitrates  how  utterly  impracticable  as  well  as 
inequitable  the  New  York  rule  necessarily  is. 
An  examination  of  the  two  classes  of  cases 
cited  will  show  that  th^  are  distinguishable 
in  this  important  attribute;  that,  where  the 
judgment  is  by  default,  no  estoppel  arises, 
but  where  there  is  a  judgment  on  the  mer- 
its, or  a  confessed  judgment,  the  matter  is 
res  judicata.  In  two  of  the  New  York  cases 
the  defendants  appeared  and  answered,  but 
afterwards  withdrew  their  answers,  and  per- 
mitted judgment  to  be  rendered  for  plaintiff. 
In  the  other  case  there  was  a  written  confes- 
sion of  judgment.  In  neither  of  them  was 
there  a  judgment  by  default  in  the  usual  and 
ordinary  acceptation  of  that  term.  But  in 
the  other  class  of  cases,  in  which  it  is  held 
that  the  judgment  is  no  bar,  there  was  de- 
fault made  in  appearance  and  defense.  Now, 
it  is  insisted  in  the  present  case  that  the 
judgment  in  favor  of  Sale  against  Eichberg 
for  fees  was  a  confessed  judgment,  and  there- 
fore a  bar,  within  the  rule  recognized  in  both 
claflses  of  cases.  Mr.  Black  says :  ''A  judg- 
ment entered  upon  confession  without  action 
is  as  conclusive  as  any  other  judgment,  and 
is  equally  protected  against  collateral  at- 
tack or  impeachment;  and,  like  a  judgment 
rendered  after  a  contestation  of  the  merits, 
it  operates  as  a  merger  of  the  cause  of  action, ' 
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and  while  it  remains  in  force  the  plaintiff 
cannot  maintain  an  action  for  the  same 
claim  or  demand."  2  Black,  Judgm.  S  698. 
"Judgments  by  confession  or  consent,  if  giv- 
en intelligently  and  voluntarily,  without  col- 
lusion or  fraud,  are  conclusive."  21  Am.  & 
Eng.  £nc.  Law,  p.  267;  Naahville,  C.  d  St. 
I/.  R,  Co.  v.  UfUted  States,  113  U.  S.  261,  2S 
L.  ed.  971,  5  Sup.  Ct.  Rep.  460. 

With  these  definitions  and  principlea  in 
view,  we  proceed  to  inquire,  What  is  the 
character  of  the  alleged  confessed  judgm^it 
upon  which  the  plaintiff  in  error  relies  in 
this  cause  as  a  bar  to  the  suit  against  him 
for  malpractice?  As  already  stated.  Dr. 
Sale  brought  his  suit  for  fees  in  the  justice's 
court  on  the  19th  of  July,  1697,  and  obtained 
a  judgment  by  default.  Eichberg  appealed 
to  the  second  circuit  court.  On  the  next 
day,  to  wit,  July  20,  1897,  Eichberg  com- 
menced his  suit  against  Sale  for  malpractice. 
It  further  appears  that  on  the  14th  of  Janu- 
ary, 1899,  Eichberg  filed  the  bill  already 
mentioned  against  l^le  to  enjoin  the  latter's 
suit  for  fees  pending  in  the  second  circuit 
couit.  Complainant  alleged  in  that  bill  the 
employment  of  Sale,  the  maltreatment  of  the 
fractured  arm,  and  the  pendency  of  the  suit 
for  damages  in  the  first  circuit  court>  and 
the  suit  of  Sale  for  fees  in  the  second  circuit 
court  It  was  alleged  in  that  bill  that  when 
complainant  refused  l<Higer  to  submit  to 
Sale\  treatment  he  asdced  Dr.  Sale  for  his 
bill,  and  the  latter  informed  him  there  was 
nothing  due  whatever.  The  bill  then  pro- 
ceeds, viz,:  "Your  orator  is  advised  by  his 
counsel  that,  if  the  said  Sale  should  obtaiu 
a  judgment  upon  the  trial  of  the  cause  in  the 
circuit  court,  it  would  be  pleaded  as  a  bar 
by  said  Sale,  which  he  at  once  would  proceed 
to  do.  .  .  .  Your  orator  is  witnout  a 
remedy  to  extricate  himself  from  the  dilem- 
ma which  this  shrewd  defendant  has  placed 
him  in,  except  to  apply  to  this  honorable 
court  to  compel  an  election  by  defendant  to 
try  the  suit  for  damages  firsts  or,  in  default 
of  such  election,  if  the  suit  for  services  is 
tried  first,  it  will  be  upon  defendant's  elec- 
tion to  waive  his  ri^ht  to  rely  on  any  judg- 
ment he  might  obtain,  either  as  evidence  of 
his  rights  in  the  suit  for  damages  or  as  a 
ground  for  a  plea  upon  which  the  damage 
suit  might  be  defeated.  Your  orator  is  wil- 
ling to  assent  and  agree  that  a  judgment 
may  be  entered  against  him  for  the  amount 
sued  for,  whether  at  law  in  the  pending  case 
for  services,  or  in  this  court  in  this  causei  if 
the  damage  suit  is  decided  against  him.'' 
Complainant  prayed  for  an  injunction  re- 
straining defendant  from  further  prosecut- 
ing his  said  suit  for  services  until  after  the 
suit  for  damages  is  tried  and  disposed  of,  or 
that  any  judgment  he  may  obtain  for  serv- 
ices shall  not  operate  as  evidence  for  him  in 
said  suit  for  damages,  and  that  he  shall  not 
plead  or  set  it  up  in  any  manner  as  a  defense 
to  said  suit  for  damages,  etc  The  follow- 
ing is  the  fiat  of  the  chancellor,  to  wit: 

To  the  Clerk  and  Master  of  the  Chancery 
Court  of  Shelby  County: 
Upon  the  execution  by  the  complainant  in 
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the  foregoing  bill  of  a  bond  for  coats  and  an 
injunction  lK>nd  in  the  penalty  of  one  hun- 
dred ($100.00)  dollars,  conditional  as  pre- 
scribed by  law,  with  good  and  approved  se- 
curity thereon,  and  on  a  confession  of  judg- 
ment by  complainant  in  the  second  cireuit 
court,  issue  a  writ  of  injunction  restraining 
defendant  fi'om  taking  any  steps  towards  a 
collection  of  said  judgment,  or  in  any  way  at- 
temptin^r  to  use  same  as  a  defense  to  com- 
plainant's damage  suit.  This  25th  day  of 
January,  1899.  Lee  Thornton, 

Chancellor. 

"Defendant,  Eichberg,  thereupon,  in  ac- 
cordance with  the  directions  of  said  Hat,  and 
in  order  to  avail  himself  of  the  benefit  there- 
of, comes  into  open  court,  and  waives  the 
jury  heretofore  demanded,  and  hereby  con- 
fesses judgment  in  favor  of  plaintiff  for  the 
amount  sued  for  of  $35.00  debt  and  $1  inter- 
est thereon,  making  the  sum  of  $36.00,  to- 
gether with  the  costs  of  these  proceedings." 
It  will  thus  be  seen  that  the  alleged  judg- 
ment was  confessed  under  the  fiat  of  the 
chancellor  for  the  very  purpose  of  prevent- 
ing an  estoppel.  Complainant,  in  his  bill, 
denied  that  he  owed  Dr.  Sale  anything  for 
professional  services,  and  to  say  that  ne  is 
now  estopped  by  a  judgment  confessed  under 
the  circumstances  stated  would  be  a  singular 
perversion  of  complainant's  acts  and  inten- 
tions plainly  expressed.  Moreover,  the  de- 
cree of  this  court  in  the  injunction  suit  ren- 
dered at  the  April  term,  1899,  reversing  the 
decree  of  the  chancellor,  recited  ''that  mat- 
ters should  stand  just  as  they  were  before 
the  injunction  was  sued  out."  We  hold  that 
no  such  legal  anomaly  and  obliquity  can  re- 
sult from  the  acts  of  complainant,  and  the 
alleged  confessed  judgment  is  no  bar  to  a 
prosecution  of  the  suit  for  malpractice. 
There  was  no  error,  therefore,  in  the  charge 
of  the  court  on  this  subject. 

The  third  assignment  is  that  the  court 
erred  in  excluding  on  the  cross-examination 
of  Dr.  Raymond,  one  of  plaintiff's  witnesses, 
the  reading  of  extracts  from  the  standard 
work  of  Dr.  Hamilton  as  to  diagnosis  and 
treatment  of  fractures  like  that  of  Eichberg. 
Counsel  stated  at  the  time  that,  among  oUier 
grounds,  the  question  was  competent  to  test 
the  experience  of  the  witness,  and  his  famili- 
aritv  with  the  leading  authorities  upon  that 
subject  Counsel  stated  he  did  not  propose 
to  introduce  the  book  itself  as  evidence,  but 
simply  wished  to  test  the  witness  as  an  ex- 
pert, and  the  accuracy  of  his  opinion  and 
statements.  It  was  held  by  this  court  in 
Byers  v.  Naahville,  0.  d  St.  L.  R,  Co,  94 
T6nn.  350,  29  S.  W.  128,  inar. :  "When  a  wit- 
ness is  testifying  as  an  expert,  it  is  compe- 
tent to  test  his  knowledge  and  accuracy  upon 
cross-examination  by  reading  to  him,  or  hav- 
ing him  read,  extracts  from  standard  author- 
ities upon  the  subject-matter  involved,  and 
then  asking  him  whether  he  agrees  or  disa- 
grees with  the  authorities,  and  then  by  com- 
paring his  opinion  with  those  of  the  writer." 
See  also  Stoudenmeier  ▼.  Williamaon,  29 
Ala.  558;  Merkle  v.  State,  37  Ala.  139.  It 
is  true,  the  witness,  after  having  been  exam- 
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ined  at  great  length  in  chief,  finally,  on 
cross-examination,  said  he  did  not  claim  to 
be  an  expert.  The  witness  was  a  practising 
physician,  and  had  expressed  his  opinion 
quite  freely  in  respect  of  good  practice  and 
proper  treatment  in  such  cases.  The  defend- 
ant was  entitled  on  cross-examination  to  test 
the  witness's  knowledge  in  the  manner  indi- 
cated, and  the  court  was  in  error  in  exclud- 
ing the  question  propounded. 

It  is  aJso  assigned  as  error  that  the  charge 
of  the  court  on  the  measure  of  damages  was 
erroneous.  The  court  charged  that  in  such 
case  the  law  fixes  the  standard  by  which  the 
injury  shall  be  measured,  which  is  "full  and 
complete  and  ample  compensation  to  the  in- 
jured person.  The  injured  persons  are  enti- 
tled to  be  placed  as  near  as  may  be  in  the 
condition  tney  would  have  occupied  if  the 
negligent  or  unskilful  treatment  complained 
of  had  not  been  given  them."  We  think  this 
charge  objectionable,  in  that  it  was  repeated, 
and  thus  emphasized,  to  stimulate  the  jury 
in  assessing  damages  beyond  the  rule  of  sim- 
ple compensation.  The  true  rule  in  such 
cases  is  compensation,  and  such  adjectives 
as  "full,'*  "complete,"  and  "ample"  compen- 
sation may  well  convey  to  the  mind  of  an 
ordinary  juror  the  impression  that  some- 
thing more  than  compensation  was  the 
meaning  of  the  charge. 

For  tJie  errors  indicated,  the  judgment  it 
reversed,  and  the  cause  remanded. 


M.  T.  C.  ROYSTQN,  Admr.,  etc.,  of  Miriam 
McCulley,  Deceased,  Appt., 

V, 

George  M.  McCULLEY,  Admr.,  etc.,  of  Jo- 
seph McCulley,  Deceased,  et  at. 


( Tenn. 


.) 


1.  Blaclcmnltlt  tools  used  in  operatins 
a  farm,  and  a  wagon  and  buggy  thereon, 
will  pass  under  a  bill  of  sale  of  stock  and 
"farming  implements,"  "ntensils,"  and 
"wagons"  of  the  vendor,  as  against  a  claim 
on  behalf  of  his  widow's  estate,  where  she 
allowed  possession  to  be  taken  of  them  after 
his  death  under  the  bill  of  sale,  and  the  evi- 
dence shows  that  the  vendor  intended  to  in- 
clude all  his  personal  effects  on  the  farm. 

2.  A  complete  ^tft  Inter  itItob  of  a 
prontlMory  note  to  one  who  had  lived 
and  served  many  years  In  the  donor's  family 
is  shown  where  he  indorsed  and  gave  it  to 
her  and  told  her  he  had  done  so,  although 
she  allowed  him  to  retain  it  as  her  agent 
and  protector,  and  It  was  found  among  his 
papera 


NoTB. — As  to  snfflciency  of  constructive  de- 
livery to  sustain  gift  causa  mortis,  see  note 
to  Page  V.  Lewis  (Va.)  18  L.  R.  A.  170;  also 
the  later  cases  in  this  series  of  Keepers  v. 
Fidelity  Title  &  Deposit  Co.  (N.  J.  L.)  28  L. 
R.  A.  184 ;  and  Ley  son  v.  Davis  (Mont.)  81  L. 
R.  A.  429. 

As  to  gift  of  promissory  note  generally,  lee 
other  cases  In  this  series  as  follows:  Rich- 
ardson V.  Richardson  (111.)  26  L.  R.  A.  805,  and 
note;  School  Dist.  v.  Stocking  (Mo.)  87  L. 
R.  A.  406;  Miller  v.  Western  College  (III.)  42 
L.  R.  A.  797 .  and  Ricketts  v.  Scothom  (Neb.) 
42  L.  R.  A.  794. 
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8.  The  conenrrent  flndln^  of  a  master 
and  ehancellor  on  a  disputed  matter  of 
fact  cannot  be  reyersed  on  appeal  by  the 
chancery  court  of  appeals,  where  there  is 
material  evidence  to  support  it. 

4.  Permitting  the  aHlxlnff  of  the  alv- 
natnre  of  the  elerlc  and  master  of 
the  eonrt  to  the  Jurat  of  an  answer  on 
the  trial  of  the  case  and  before  the  answer 
was  read,  on  counsel's  statement  that  It  had 
been  sworn  to  before  such  officer,  instead  of 
on  the  evidence  of  the  officer  himself,  is  not 
reversible  error  unless  it  appears  that  the 
evidence  so  accepted  led  the  chancellor  aside 
from  the  truth  to  the  injury  of  the  litigant 
affected  thereby. 

ff«  Testimony  hr  the  donee  as  to  what 
was  said  to  hint  by  a  decedent  as  to 
certain  bank  certlll^ates  claimed  by 
him  as  against  the  estate  of  the  decedent's 
widow  by  virtue  of  an  alleged  gift  is  inad- 
missible as  within  the  spirit  and  intent  of 
Shannon's  Code,  I  5598.  providing  that  in 
actions  by  or  against  exeontore  or  adminis- 
trators, in  which  judgments  may  be  rendered 
for  or  against  them,  neither  party  shall  be 
allowed  to  testify  against  the  other  as  to  any 
transactions  or  statements  by  the  testator  or 
Intestate  unless  called  to  testify  thereto  by 
the  opposite  party. 

O.  One  claiming  personal  property 
under  a  bill  of  sale  from  a  decedent  as 
against  an  administrator  of  the  latter*s 
widow  can  testify,  under  Shannon's  Code, 
S  5598,  re.8trlcting  testimony  of  the  adverse 
party  in  actions  against  executors  or  ad- 
ministrators, to  the  fact  of  such  bill  of  sale 
and  tile  It  as  evidence,  and  also  state  where 
he  was  when  he  received  it  and  when  be 
executed  his  note  for  It,  but  cannot  state 
what  passed  between  him  and  the  decedent 
leading  up  to  the  trade,  or  that  It  was  under- 
stood between  them  that  the  note  was  to  go 
as  a  gift  to  a  third  person. 

7.  An  asslsnntent  of  error  to  the  ex- 
clnslon  of  the  evidence  of  a  certain  wit- 
ness, some  of  which  was  properly  excluded, 
is  sufficient  in  the  Tennessee  court  of  chan- 
cery appeals  to  reach  the  incorrect  part  of 
the  ruling  of  the  court. 

8.  Delivery  of  bank  cert  111  cates  snfll- 
clent  to  establish  a  grift  cansa  mor- 
tis is  shown  by  the  deceased's  calling  for 
the  keys  of  a  trunk,  telling  the  father  of  the 
donee  to  unlock  the  trunk  and  get  a  pocket- 
book  containing  such  certificates,  telling  him 
to  Indorse  them  to  the  donee,  or  that  he  had 
indorsed  them  to  the  donee,  and  directing 
him  to  put  the  pocketbook  out  of  sight  when 
another  person  entered  the  room,  in  connec- 
tion with  other  evidence  tending  to  show 
his  intention  to  give  his  property  to  such 
donee. 

9.  The  proceeds  of  the  sale  of  prop- 
erty left  with  the  vendor  by  a  former 
purchaser  must  be  deemed  a  trust  fund  which 
will  not  pass  to  the  vendor's  administrator, 
where  no  resale  by  the  first  purchaser  is 
shown,  and  there  is  no  evidence  of  any  claim 
in  hostility  to  him  by  the  vendor. 

10.  Evidence  of  a  surety  on  an  ad- 
ministrator's bond  that  he  paid  a 
certain  account  against  the  estate,  which 
lie  produces  without  any  voucher,  is  not  over- 
come by  the  testimony  of  the  creditor  that 
he  does  not  know  how  much  was  due,  but 
from  the  general  run  of  his  trades  with  the 
decedent  he  supposes  the  indebtedness  did 
not  amount  to  so  much  as  named. 

11.  An  ada&lnlstrator  who  acted 
under  a  nuncupative  will  prepared  by 
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him  or  at  his  instance  after  the  decease  of 
the  decedent,  and  probated  mainly  upon  bla 
evidence,  is  not  entitled  to  an  allowance  of 
compensation  in  an  action  by  the  adminis- 
trator of  decedent's  widow  to  recover  the 
proi>erty  as  part  of  her  estate,  where  each 
will  has  been  adjudged  a  nullity,  although  he 
acted  In  respect  to  It  with  an  honest  tmt 
mistaken  Idea. 

12.  Services  performed  as  attorney  tm 
fact  for  a  mrldow  by  one  who  was  sole 
legatee  under  a  will  which  was  subsequently 
declared  a  nullity,  by  the  terms  of  which 
she  was  given  a  life  estate,  and  a  liberal  pro- 
vision was  required  to  be  made  for  her,  will 
not  entitle  him  to  any  compensation  when 
none  was  expected  at  the  time  the  eervloea 
were  rendered. 

13.  Recovery  agralnst  an  attorney  im 
fact  for  the  use  of  a  fana  in  bis  po«- 
sesslon  and  control  is  limited,  in  the  ab- 
sence of  any  dereliction  of  duty  on  his  part, 
to  the  proceeds  received  by  him  therefrom, 
less  proper  expenditures,  and  cannot  be  ex- 
tended to  the  rental  value  of  the  farm,  if 
that  amounts  to  a  greater  sum. 

14.  A  party  charged  with  Interest  om 
funds  in  his  possession  is  entitled  to  credit 
for  Interest  on  all  disbursements  properly 
made  out  of  such  funds. 

15.  One  -who  has  unsuceessfully  at- 
tempted to  establish  an  alleged  nun- 
cupative will  in  his  favor  is  not  estopped 
thereby  to  claim  the  same  property  under  a 
gift  cauaa  mortis,  where  the  purpose  to  give 
the  property  to  the  donee  is  clearly  shown, 
and  the  only  question  is  whether  that  had 
been  consummated  in  such  form  as  to  be  ef- 
fective under  the  law. 

(September  10,  1900.) 

APPEAL  by  complainant  from  &  decree  of 
the  Court  of  Chancery  Appeals  revers- 
ing a  decree  of  the  Chancery  Court  for  Mo- 
Minn  County  in  c<»nplainant'8  favor  in  a 
suit  to  hold  defendants  liable  for  wrongful 
dealing  with  the  estate  of  Joseph  McCuUey, 
deceased.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the 
Court  of  Chancery  Appeals,  which  was  deliv- 
ered by  Wilson,  J.,  as  follows: 

This  bill  was  filed  May  15,  1899,  by  com- 
plainant, as  the  administrator  of  Miriam  Mc- 
Culley  in  relation  to  the  estate  of  Joseph  Mc- 
ley  individually  and  as  administrator  with 
the  will  annexed  of  Joseph  McCulley,  and  the 
sureties  on  his  bond  as  administrator,  to 
hold  them  liable  for  a  large  sum  growing  out 
of  the  alleged  wrongful  conduct  and  dealings 
of  George  M.  McCulley  and  Joseph  P.  Mc- 
Culley in  relation  to  the  estate  of  «fo8eph  Mc- 
Culley, deceased.  The  chancellor  granted  in 
part  the  relief  sought  under  the  bill,  and 
both  sides  appealed. 

We  state  these  preliminary  facta  appear- 
ing in  the  record  and  not  disputed : 

Oeorge  M.  McCulley  was  a  brother  of  Jo- 
seph McCulley,  deceased.  Defendant  Joseph 
P.  McCulley  is  a  son  of  George  M.  McCulley 
and  a  nephew  of  Joseph  McCSilley.  Miriam 
McCulley  was  the  wife  of  Joseph  McCulley. 
Joseph  McCulley  died  in  McMinn  county, 
January  12,  1896.  Miriam  McCulley,  his 
widow,  died  two  years  after  he  did.  Soon 
after  the  death  of  Joseph  McCulley,  the  de- 
fendant George  M.  McCulley  presented  to 
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the  oouni^  court  of  McMinn  county  a  nuncu- 
pative will  of  hie  deceaaed  brother,  Joseph. 
It  was  probated  as  his  will  in  common  form 
before  that  court.  After  the  death  of  Miri> 
am  McCulley,  the  complainant,  as  her  broth- 
er and  one  of  her  heirs,  had  the  probate  of 
the  alleged  nuncupative  will  of  Joseph  Mc- 
Culley  before  the  county  court  set  aside,  and 
the  paper  certified  to  the  circuit  court  for 
an  issue  to  be  made  up  to  test  its  validity. 
The  will  was  set  aside  in  the  circuit  court. 
Under  this  alleged  will  defendant  Joseph  P. 
McCuUey  was  sole  legatee.  Before  the 
death  of  Joseph  McGulley  he  had  deeded  all 
his  land,  or  the  greater  part  of  it,  to  Joseph 
P.  McCuUey,  reserving,  however,  an  estate 
in  it  during  his  life  and  that  of  his  wife, 
Miriam.  Defendant  George  M.  McGulley 
and  family  were  living  with  Joseph  McGul- 
ley at  the  time  of  the  Tatter's  death,  and  had 
been  for  a  year  or  more  before.  Joseph  P. 
McGulley,  at  the  time  of  the  death  of  his  un- 
cle, Joseph,  was  living  in  Florida,  and  had 
been  for  some  time.  After  the  death  of  his 
uncle,  Joseph  P. 'took  charge  of  his  personal 
property,  and  cultivated  the  land,  or  had  it 
cultivated,  with  the  assent  of  his  aunt,  Mir- 
iam. The  bill  alleges  that,  the  alleged  will 
of  Joseph  McGulley  being  in  fact  no  will,  he 
died  intestate,  and  that  his  wife,  Miriam, 
took  all  his  personalty,  and  that  upon  her 
death  it  passed,  or  should  have  passed,  to  her 
administrator,  the  complainant.  It  further 
avers  that  George  M.  McGulley,  having 
qualified  as  administrator  of  Joseph  with  the 
will  annexed,  took  charge  of  the  personalty, 
and  filed  an  inventory  before  the  county 
court  showing  the  assets  that  came  into  his 
hands.  A  copy  of  this  inventory  is  made  a 
part  of  the  bill  as  an  exhibit  thereto.  It  is 
alleged  that  in  this  inventory  George  M. 
charges  himself  with  a  sum  which,  with  in- 
terest, amounts  to  some  $3,500,  and  it  is  in- 
sisted that  he  is  liable  to  account  for  this 
sum  to  complainant  as  the  adminstrator  of 
Miriam  McUulley.  It  is  further  alleged  in 
the  bill  that  George  M.  did  not  charge  him- 
self in  said  inventory  with  near  all  the  as- 
sets that  came  or  ought  to  have  come  into 
his  hands.  It  is  charged  that  Joseph  McGul- 
ley had  on  hand  at  his  death  a  large  quan- 
tity of  wheat,  a  lot  of  hogs,  horses,  mules, 
cattle,  sheep,  farming  utensils,  machinery, 
blacksmith  tools,  and  other  things  not  em- 
braced in  said  inventory;  and  that,  in  addi- 
tion, the  farm  went  into  the  hands  of  defend- 
ants George  M.  and  Joseph  P. ;  and  that  they 
should  account  for  its  products  from  the 
death  of  Joseph  to  the  death  of  Miriam,  his 
wife,  a  period  of  two  years.  It  is  further  al- 
leged that,  although  George  M.  filed  the  in- 
ventory in  the  county  court  soon  after  he 
qualified  as  administrator,  as  aforesaid,  in 
February,  1896,  he  has  never  made  any  re- 
port or  settlement  before  said  court,  and 
that  there  is  nothing  to  show  what  he  has 
done  with  the  estate;  and  the  charge  is 
made  that  he  had  turned  over  a  large  por- 
tion of  it  to  the  defendant  Joseph  P.,  the 
beneficiary  named  in  the  alleged  nuncupa- 
tive will  of  Joseph,  which  was  set  aside  as 
before  stated;  that  he  had  taken  no  refund- 
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ing  bond  from  Joseph  P.;  that  George  M. 
and  Joseph  P.  had  wrongfully  and  fraudu- 
lently converted  said  property  to  their  own 
use  for  the  purpose  of  depriving  complain- 
ant, as  administrator  of  Miriam,  and  her 
heirs,  of  the  same ;  that  these  parties  are 
still  covering  up  and  concealing  the  amount 
and  character  of  the  property  of  Joseph  Mc- 
Gulley, deceased,  for  the  same  purpose,  and 
with  the  same  fraudulent  intent;  that  com- 
plainant, soon  after  his  appointment  and 
qualification  as  administrator  of  Miriam, 
called  on  said  defendants  for  all  the  effects 
of  said  Miriam,  when  the  defendant  George 
M.  turned  over  a  few  articles  to  him  of  the 
value  of  $36.27,  stating  that  these  articles 
were  all  the  estate  of  Miriam,  so  far  as  he 
knew;  that,  since  the  contest  over  the  al- 
leged nuncupative  will  was  settled,  com- 
plainant had  called  on  George  M.  and  Josenh 
P.  McGulley  to  settle  and  account  for  all  the 
efifects,  etc.,  of  said  Miriam,  and  that  they 
had  refused  to  do  so.  Joseph  P.  is  sued  as  a 
nonresident  of  the  state,  and  it  is  asked  that 
he  be  held  liable  as  surety  on  the  bond  of 
George  M.  to  the  extent  of  the  penalty  of  the 
bond,  and  individually  for  property  received 
by  him  belonging  to  the  estate  of  Miriam  in 
excess  of  said  penalty.  It  is  alleged  that 
Joseph  P.  owns  two  tracts  of  land  in  Mc- 
Minn county,  which  are  described,  and  it  is 
asked  that  they  be  attached,  and  held  sub- 
ject to  sale  to  satisfy  the  recovery  sought 
under  the  bill.  The  bill  prays  for  all  neces- 
sary orders  and  references  to  ascertain  the 
properties,  etc.,  of  Miriam  McGulley,  de- 
ceased, that  went  into  the  hands  of  the  de- 
fendants, or  either  of  them,  or  that  should 
have  gone  into  the  hands  of  George  M.  Mc- 
Gulley, and  what  estate  or  effects  of  Joseph 
McGulley,  deceased,  had  gone  into  the  hands 
of  Joseph  P.  McGulley,  and  what  rents  prop- 
erly belonging  to  Miriam  during  her  lifetime 
had  been  unaccounted  for  by  the  defendant. 
The  bill  prays  that  the  further  administra- 
tion of  the  estates  of  Joseph  and  Miriam  Mc- 
Gulley, deceased,  be  transferred  from  the 
county  to  the  chancery  court  for  final  settle- 
ment.    It  also  prays  for  general  relief. 

An  attachment  issued  under  the  prayer  of 
the  bill,  and  was  levied  upon  the  real  estate 
of  Joseph  P.  McGulley  referred  to  in  the  bill. 
Joseph  P.  and  George  M.  McGulley  filed  sep- 
arate answers  and  cross  bills.  W.  N.  Rus- 
sell, a  defendant,  and  surety  on  the  bond  of 
George  M.  McGulley  as  administrator  of 
Joseph  McGulley,  deceased,  with  the  will 
annexed,  first  answered  the  bill,  and  there- 
after filed  a  cross  bill.  Joseph  P.  McGulley, 
in  his  answer,  after  admitting  his  relation- 
ship to  the  parties  alleged  in  the  bill,  and 
the  setting  aside  of  the  nuncupative  will,  and 
that  George  M.  McGulley  returned  an  inven- 
tory of  the  estate  of  Joseph  McGulley,  de- 
ceased, avers  that  at  the  time  of  the  death  of 
his  uncle,  Joseph,  he  was  a  resident  of  Flori- 
da, and  has  since  resided  there,  and  there- 
fore that  he  is  not  very  familiar  with  the  ac- 
tions of  his  father  as  administrator;  that 
his  father,  George  M.,  as  administrator  of 
Joseph  McGulley,  is  not  chargeable  with  $3,- 
500,  nor  half  that  amount;  that  George, M. 
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can  beat  answer  as  to  the  inventory  he  filed, 
but  that  said  George  M.,  hia  father,  in  fact 
returned  in  eaid  inventory  a  large  amount  of 
property  or  assets  that  did  not  belong  to 
JonejjAk  McCulIey,  and  that  did  not  come  in- 
to his  hands  as  administrator.  He  denies 
that  there  was  a  large  amount  of  wheat, 
hogs,  mules,  horses,  cattle,  sheep,  fanning 
utensils,  etc.,  or  any  other  articles,  owned  by 
Joseph  McCulley  at  his  death,  that  came  in- 
to his  hands.  He  further  answers  and  avers 
that  George  M.  McCulley  by  mistake  report- 
ed in  his  inventory  certain  certificates  of 
deposit  made  by  *Joseph  McCulley  in  the 
Bank  of  Charleston,  amounting  in  the  ag- 
gregate to  $2,000.  He  alleges  that  these  cer- 
tificates of  deposit  and  the  sum  collected 
thereon  belong  to  him,  and  that  he  did  not 
receive  them  or  claim  them  as  a  legatee  un- 
der the  alleged  will  of  Joseph,  but  as  a  gift 
from  him  before  his  death.  He  denies  that 
he  has  wrongfully  converted  any  of  the  es- 
tate of  Joseph,  or  that  he  is  liable  to  com- 
plainant in  any  sum.  In  his  cross  bill  he 
sets  up  his  claim  to  the  certificates  of  de- 
posit in  the  Bank  of  Charleston  aforesaid, 
and  asks  that  his  rights  thereto  be  declared. 
He  also  sets  up  a  claim  to  a  note  for  $260 
against  one  A.  H.  Rice,  reported  by  his  fath- 
er, on  the  ground  that  the  note  was  given  for 
mules  which  belonged  to  him,  and  hence  that 
he  should  not  be  held  for  the  proceeds  of  said 
note.  He  further  avers  that  his  father,  in 
making  out  said  inventory  and  filing  the 
same,  through  ignorance,  inadvertence,  and 
an  erroneous  idea  as  to  the  law  and  facts, 
made  various  mistakes,  and  included  items 
therein  that  did  not  belong  to  the  estate  of 
Joseph  McCulley,  and  that,  before  liability 
is  declared  against  him  as  surety  or  a  prin- 
cipal, it  should  be  purged  of  said  mistakes. 
George  M.  McCulley,  in  his  answer  and  cross 
bill,  takes  the  same  position  advanced  in  the 
answer  and  cross  bill  of  Joseph  P.  McCulley. 
He  avers,  in  addition,  that,  acting  under  said 
alleged  will  of  Joseph,  which  provided  that 
the  widow,  Miriam  McCulley,  should  be  lib- 
erally  supplied,    he  expended   large   sums, 

amounting  to  $- ,  in  caring  for  her  in  her 

feeble  condition,  and  a  credit  is  asked  for 
these  expenditures.  He  also  avers  that,  in 
ignorance  of  Uie  facts  and  law,  he  had  in- 
cluded in  his  inventory  as  administrator 
with  the  will  annexed  various  assets  that  did 
not  belong  to  the  estate  of  Joseph,  and  he 
asks  that  the  inventory  be  purged  of  these  er- 
rors. He  also  asked  to  be  allowed  his  costs 
and  expenses,  including  counsel  fees,  expend- 
ed in  the  contest  over  the  nuncupative  will 
of  Joseph  McCulley.  He  denies  that  he  took 
charge  of,  appropriated,  or  converted  any 
property  belonging  to  Miriam  McCulley,  or 
that  he  is  liable  for  any  of  the  products  of 
the  real  estate  accruing  between  the  deaths 
of  Joseph  and  Miriam  McCulley.  He  admits 
that  he  had  made  no  settlement  as  adminis- 
trator with  the  will  annexed  of  Joseph  Mo- 
Chilley,  but  says  that  this  did  not  result  from 
any  desire,  purpose,  or  intention  of  defraud- 
ing any  one,  alleging  by  way  of  explanation 
the  existence  of  said  will,  and  that,  acting 
and  believing  that  Joseph  P.,  his  son,  was 
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entitled  to  the  personalty,  and  knowing  that 
he  and  said  Miriam  were  satisfied,  and  de- 
sired no  settlement,  none  was  made.  He  fur- 
ther avers  that  a  note  for  $1,000,  reported  in 
his  inventory,  executed  by  G^eorge  G.  Mc- 
Culley to  Joseph  McCulley,  was  out  of  date, 
barred  by  the  statute  of  limitations,  and,  in 
additon,  that  the  maker  thereof  was  insol- 
vent, so  that  nothing  could  be  made  out  of 
him;  and  hence  that  he  should  not  be  held 
liable  for  the  same^  although  reported  igno- 
rantly  and  inadvertently  in  his  inventory  as 
an  asset  of  the  estate  of  Joseph  McCulley. 
Russell,  one  of  the  sureties  of  George  M.  Mc- 
Culley on  his  bond  as  administrator  with  the 
will  annexed  of  Joseph  McCulley,  in  his  an- 
swer and  in  his  cross  bill  subsequently  filed 
insists  upon  the  same  defenses  presented  by 
his  codefendants,  and  also  upon  the  further 
defense  that  Joseph  P.  McCulley  should  be 
held  liable  in  preference  to  him  to  the  extent 
and  value  of  the  property  received  by  him, 
which,  under  the  decree  of  the  court,  mijg^t 
be  holden  to  belong  to  the  estate  of  Miriam 
McCulley.  These  cross  bills  were  answered 
by  the  complainant,  and  most  all  their  essen- 
tial equities  or  claims  denied.  A  large  mass 
of  proof  was  brought  forward  by  the  parties. 
The  chancellor  heard  the  cause  November 
30,  1899.  After  ruling  on  exceptions  to  evi- 
dence, he  decreed,  in  substance,  as  follows: 

( 1 )  That  under  the  facts  and  circumstances 
appearing  in  the  case  the  inventory  filed  by 
George  M.  McCulley  as  administrator,  etc., 
and  exhibited  with  the  original  bill,  should 
be  corrected^  and  that  George  M.  had  the 
right  to  have  his  liability  and  that  of  his 
bondsmen  limited  to  the  actual  bona  fide  as- 
sets of  the  estate  received  by  him ;  and,  thus 
holding,  he  decreed  that  George  M.,  as  ad- 
ministrator, was  not  liable  for  such  items  of 
property  embraced  in  his  inventory  as  he 
could  show  by  clear  and  convincing  proof 
were  not  collectible  at  the  time  the  inventory 
was  filed,  and  have  so  remained  since;  and 
as  to  this  aspect  of  the  case  it  was  referred 
to  the  master  to  hear  further  proof,  and  re- 
port to  the  next  term  of  his  court  whether 
any,  and,  if  so,  which,  items  reported  in  the 
inventory  of  George  M.  McCulley  as  adminis. 
trator  at  the  time  of  returning  said  inven- 
tory and  at  the  time  of  taking  the  reference 
were  and  remained  insolvent  or  uncollectible. 

(2)  That  the  sureties  on  the  bond  of  George 
M.  McCulley,  administrator,  were  not  liable 
for  any  property  returned  as  assets  of  the  es- 
tate which  m  fact  did  not  belong  to  it.  (3) 
That  the  certificates  of  deposit  in  the  Bank 
of  Charleston,  set  out  in  the  inventory,  did 
not  pass  to  Joseph  P.  McCulley  as  a  gift 
from  Joseph  McCulley,  deceased,  and  Uiat 
the  administrator  and  his  sureties  were 
chargeable  with  the  same,  or  their  proceeds 
collected  from  said  bank  at  the  time  they 
were  paid.  (4)  That  all  stock,  farming  im- 
plements, etc.,  on  the  farm  and  in  the  posses- 
sion of  Joseph  McCulley  at  his  death  were 
the  property  of  Joseph  P.  McCulley,  and 
hence  that  the  administrator  was  not  charge- 
able with  them.  (5)  That  the  notes  of  A. 
H.  Rice  and  W.  F.  Robbins  reported  in  the 
inventory  of  the  administrator  are  proper 
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charges  against  said  administrator  and  his 
sureties.  (6)  That  the  note  for  $1,200  ex- 
hibited with  the  deposition  of  Margaret  Cay- 
wood  is  her  property^  and  that  the  adminis- 
trator should  not  be  charged  therewith.  ( 7 ) 
That  the  administrations  of  the  estates  in- 
volved be  transferred  from  the  county  to  his 
court.  The  cause  was  further  referred  to 
the  master  to  report:  (1)  What  personal 
assets  of  the  estate  of  Joseph  McGulley,  de- 
•ceased,  came  or  ought  to  have  come  into  the 
hands  of  George  M.  McGulley  as  administra- 
tor of  said  estate,  and  with  which  he  should 
be  charged  under  theprinciples  announced  in 
the  decree.  (2)  What  bona  fide  debts 
against  said  estate  have  been  paid  by  the  ad- 
ministrator, specifying  the  principal  expen- 
ditures, and  the  total  amount  paid.  (3) 
Whether  the  personal  assets  have  been  ex- 
hausted in  the  payment  of  proper  debts  and 
charges.  (4)  What  subsisting  debts  against 
the  estate  still  exist.  (5)  To  report  any  and 
all  matters  necessary  to  show  the  condition 
of  said  estate.  (6)  What  was  the  reasonable 
rental  value  of  the  estate  deeded  by  Joseph 
McGulley  to  Joseph  P.  McGulley,  in  which 
was  retained  a  life  estate  for  Joseph  McGul- 
ley and  his  wife^  Miriam,  from  the  death  of 
-Joseph  to  the  death  of  his  said  wife.  (7) 
What  rents  were  actually  received  by  Joseph 
P.  McGulley  from  the  real  estate  embraced 
in  the  last  above  paragraph  of  the  order  of 
reference,  what  disposition  made  of  the  same, 
and  with  what  he  is  chargeable  on  account 
of  these  rents.  (8)  What  rents  Joseph  P. 
had  received  from  real  estate  deeded  to  him 
as  aforesaid  at  any  time,  and  for  any  period, 
and  what  he  had  done  with  the  same.  (9) 
What  credit  he  is  entitled  to  as  a  set-off 
against  rents.  He  decreed  that  the  lands  of 
Joseph  P.  McGulley  attached  in  the  cause 
were  liable  for  any  sum  adjudged  against 
faim  in  this  case  either  individually  or  as 
•urety  on  the  bond  of  George  M.  McGulley  as 
administrator  of  Joseph  McGulley.  The 
lands  are  described  in  his  decree.  The  de- 
fendants excepted  to  the  decree,  and  to  the 
action  of  the  chancellor  in  excluding  certain 
evidence,  and  in  permitting  the  complainant 
to  have  his  oath  to  his  answer  to  the  cross 
bills  of  defendants  attested  by  the  master, 
and  to  the  part  of  the  decree  holding  the  de- 
fendants liable  for  the  Robbins  and  Rice 
notes,  and  for  the  certificate  of  deposit  in 
the  Bank  of  Charleston,  and  prayed  an  ap- 
peal to  the  supreme  court.  This  prayer  for 
an  appeal  was  declined  for  the  time  by  the 
court. 

The  depositions  of  a  number  of  witnesses 
were  taken  under  the  order  of  reference  to 
the  master.  He  filed  a  lengthy  report  May  7, 
1900.  Without  giving  details,  we  state  here 
the  result  of  his  report:  Under  the  first 
head  of  the  reference  he  reported  that  George 
M.  McGulley,  as  administrator,  was  chargea- 
ble with  $2,648.76.  Under  the  second  head, 
that  he  had  paid  valid  debts  to  the  amount 
of  $697.49.  Under  the  third,  that  the  per- 
sonal assets  of  Joseph  McGulley  had  not 
been  exhausted  in  the  payment  of  debts  and 
charges  against  said  estate.  Under  the 
fourth,  that  there  were  no  outstanding  debts 
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against  the  estate.  The  fifth  head  of  the  ref- 
erence is  met  in  the  foregoing.  Under  the 
sixth  head  he  reported  that  $300  per  year 
was  a  reasonable  rental  value  for  the  home 
place  of  Joseph  McGulley,  deceased.  Under 
the  seventh,  that  Joseph  P.  McGulley  had 
actually  received  from  the  home  place  dur- 
ing the  lifetime  of  Miriam  McGulley  the  sum 
of  $549.45,  and  that  he  was  chargeable  with 
this  sum,  less  the  taxes  paid,  amounting  to 
$128.30,  and  less  $48,  paid  by  him;  leaving 
the  sum  of  $373.15  as  the  amount  of  rent. 
Under  the  eighth,  that  $100  per  year  would 
be  a  reasonable  rental  per  year  for  the  W. 
F.  McGulley  farm.  Under  the  ninth,  that 
Joseph  P.  McGulley  had  collected  no  rents 
from  this  place  during  the  lifetime  of  Mir- 
iam McGulley.  Under  the  tenth  head  he  re- 
ported that  Joseph  P.  McGulley  was  entitled 
— giving  the  items  as  against  the  charge  for 
rent  above  reported  against  him — to  credits 
aggregating  $715.46.  He  further  reported 
under  this  head — as  he  says,  from  the  proof 
and  circumstances  in  the  case — that  the 
board  of  Mrs.  Miriam  McGulley,  Miss  Mag- 
gie Gaywood,  and  Miss  Porter  was  reason- 
ably worth  $25  per  month  for  twenty-four 
months,  making  $600.  Under  the  eleventh 
head  of  the  order  of  reference  he  reported 
that  the  only  insolvent  asset  reported  in  the 
inventory  of  peorge  M.  McGulley,  adminis- 
trator, and  which  is  still  insolvent,  is  the  note 
for  $1,000  executed  by  George  G.  McGulley, 
and  payable  to  Joseph  McGulley.  Complain- 
ant in  effect  filed  fifteen  exceptions  to  this 
report.  These  exceptions,  with  the  citations 
and  arguments  advanced  to  sustain  them,  and 
accompanying  and  made  a  part  of  them,  cov- 
er eight  pages  of  the  typewritten  record. 
The  defendants  filed  six  exceptions  to  it. 
They  cover  a  page  and  over  of  the  typewrit- 
ten transcript.  We  will  deal  with  these  ex- 
ceptions of  both  parties  when  we  come  to 
dispose  of  the  assignments  of  error  to  the  de- 
cree of  the  chancellor. 

The  chancellor  heard  the  cause  upon  the 
pleadings  and  the  report  of  the  master  May 
30,  1900.  He  sustained  the  report  except  in 
part  as  to  some  of  the  exceptions  of  com- 
plainant. He  overruled  the  exceptions  of 
the  defendants.  The  result  of  his  holding 
was  to  find  against  the  defendants  in  the 
sum  of  $1,802.91.  He  fixed  the  order  of  lia- 
bilitv  for  this  sum  as  to  the  defendants  as 
follows:  (1)  Joseph  P.  McGulley;  (2) 
George  M.  McGulley  as  administrator;  (3) 
W.  N.  Russell,  one  of  the  sureties  on  the  bond 
of  the  administrator,  to  the  extent  of  $1,- 
500, — that  being  the  penalty  of  the  bond. 
He  decreed  the  land  of  Joseph  P.  McGulley 
attached  in  the  cause  to  be  sold  to  pay  the 
recovery  and  costs,  except  two  fifths  of  the 
costs  taxed  to  the  complainant,  to  be  paid  out 
of  his  recovery  in  the  ca«e. 

From  the  decree  of  the  chancellor  overrul- 
ing their  exceptions  to  the  master's  report, 
and  to  his  decrees  before  rendered  and  en- 
tered in  the  cause,  complainant  and  defend- 
ants both  appealed  to  the  supreme  court, 
and  their  prayers  therefor  were  granted. 
The  complainant  and  Joseph  P.  McGulley 
perfected  their  appeals,  and  have  assigned 
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«rrori.  The  assignments  of  error  of  the  de- 
fendant are:  "P^rst.  The  court  erred  in  re- 
fusing the  motion  of  defendant,  as  a  cross 
complainant  in  the  cause,  to  strike  from  the 
files  the  paper  purporting  to  be  an  answer 
of  complainant  to  the  cross  bill,  and  for  judg- 
ment pro  oonfesao  on  the  cross  bill.  Second. 
The  court  erred  in  excluding  on  exception 
the  testimony  of  Joseph  P.  McCulley  under 
§  5598  of  Shannon^s  Code.  Third.  The 
court  erred  in  holding  that  the  certificates 
of  deposit  in  the  Bank  of  Charleston  set  out 
and  described  in  the  inventory  of  George  M. 
McCulley,  administrator,  etc.,  did  not  pass 
to  Joseph  P.  McCulley  from  Joseph  McCul- 
ley, deceased,  and  in  holding  that  said  cer- 
tificates were  assets  of  the  estate  of  Joseph 
McCulley,  for  which  George  M.  McCulley, 
administrator,  and  his  sureties,  were  liable. 
Fourth.  The  court  erred  in  decreeing  that 
the  notes  of  A.  H.  Rice  and  W.  F.  Robbins, 
reported  in  the  inventory  of  George  M.  Mc- 
Culley, administrator,  were  proper  charges 
against  said  administrator  and  his  sureties, 
and  that  he  should  be  charged  therewith  in 
the  casting  of  his  account.  Fifth.  The  court 
erred  in  sustaining  exceptions  to  the  mas- 
ter's report  as  to  items  of  corn,  hay,  etc.,  on 
the  farm  at  the  death  of  Joseph  McCulley, 
and  in  charging  the  administrator  with 
$250,  on  account  of  said  items.  Sixth.  The 
court  erred  in  sustaining  exceptions  to  the 
master's  report  in  relation  to  tne  account  of 
one  Lovelace,  and  in  refusing  to  allow  the  ad- 
ministrator a  credit  of  $105,  paid  in  settle- 
ment of  said  account.  Seventh.  The  court 
erred  in  refusing  to  allow  George  M.  McCul- 
ley any  compensation  as  administrator. 
Eighth.  The  court  erred  in  refusing  to  al- 
low Joseph  P.  McCulley  compensation  as  at- 
torney in  fact  for  Mrs.  Miriam  McCulley. 
Ninth.  The  court  erred  in  rendering  judg- 
ment against  Joseph  P.  McCulley  for  $600 
for  rent  of  the  farm  for  two  vears  during  the 
life  of  Miriam  McCulley,  after  the  death  of 
Joseph  McCulley,  her  husband.  Tenth.  The 
chancellor  erred  in  charging  Joseph  P.  Mc- 
Culley interest  on  $2,119.50  received  on  the 
certificates  of  deposit  from  February  5,  1898, 
without  allowing  him  interest  on  disburse- 
ments made  by  him  and  the  administrator, 
George  M.  McCulley."  The  complainant  as- 
signs the  following  errors:  "First.  The 
chancellor  erred  in  decreeing  that  the  note 
for  $1,200  executed  by  Joseph  P.  McCulley 
to  Joseph  McCulley,  and  indorsed  to  Miss 
Maggie  Caywood  by  Joseph  McCulley,  was 
her  property,  and  not  an  asset  of  the  estate 
of  Joseph  McCulley.  Second.  The  court 
erred  in  overruling  the  exceptions  of  com- 
plainant to  the  master's  report  wherein  he 
failed  to  report  as  a  charge  against  the  de- 
fendants a  hack  of  the  value  of  $25,  a  buggy 
of  the  value  of  $25,  and  a  set  of  blacksmith 
tools  of  the  value  of  $10." 

We  will  first  dispose  of  the  errors  as- 
signed by  the  complainant,  and  in  the  re- 
verse order  of  their  statement  above.  The 
second  error  assigned  by  the  complainant  re- 
fers to  a  hack,  a  buggy,  and  a  set  of  black- 
smith tools;  fill  of  the  value  of  $60.  It  is 
said  in  support  of  this  assigned  error  that  it 
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is  relieved  of  the  difficulty  of  the  rule  appli* 
cable  to  the  concurrent  finding  of  the  master 
and  chancellor,  because  it  grows  out  of  the 
construction  of  a  written  instrument,  l^ie- 
instrument  referred  to  is  as  follows : 

I  have  this  day  sold  to  Jos.  P.  McCulley  aU 
my  stock  and  farming  implements,  consist- 
ing of  mules,  horses,  cattle,  and  hogs,  and 
my  farming  utensils,  consisting  of  mower, 
rake,  plows,  wagons,  etc.;  for  which  he  has 
executed  to  me  his  note  for  $1,200  of  thia 
date^  Jos.  McCulley, 

Sept.  1,  1895. 

The  contention  is  that  the  hack,  buggy, 
and  blacksmith  tools  cannot  pass  under  the 
terms  of  this  paper,  and  tnat  the  proof 
shows  that  they  are  worth  $60.  Manifestly, 
we  think,  it  requires  no  straining  of  terms 
to  hold  that  the  blacksmith  tools  used  in 
operating  the  farm  passed  under  the  instru- 
ment. The  proof  tends  to  show  that  Joseph 
McCulley  sold,  and  intended  to  sell,  all  his 
personal  efifecU  on  the  farm  to  his  nephew. 
The  nephew  assumed  charge  of  everything, 
including  these  tools  and  the  hack  and  bug- 
gy, after  the  death  of  his  uncle,  with  the  as- 
sent of  his  uncle's  widow.  Under  the  facts 
and  the  assent  of  the  widow  they  passed,  and 
might  reasonably  be  treated  as  doing  so  un- 
der the  general  terms  ''farming  utensils," 
"wagons,'"  etc.  The  master  so  found.  The 
chancellor  concurred,  and  there  is  Pjroof  to 
sustain  their  concurrent  finding.  This  er- 
ror assigned  is  not  well  taken,  and  is  over- 
ruled. 

The  other  error  assigned  by  complainant 
relates  to  the  note  for  $1,200,  given  for  the 

Personal  property  of  Joseph  McCulley  by 
oseph  P.  McCulley,  and  indorsed  by  the 
payee  to  Miss  Caywood.  It  is  insisted  that 
this  note,  although  indorsed  to  her  by  the 
payee,  was  not  her  property,  and  that  it  was 
an  asset  of  the  estate  of  the  payee,  because 
it  was  never  delivered  to  her  in  the  lifetime 
of  the  payee.  This  contention  rests  upon 
the  proposition,  alleged  to  be  sustained  by 
the  proof,  that  the  note  was  found  among 
the  papers  of  Col.  Joseph  McCulley  after  his 
death,  and  was  turned  over  to  her  by  Joseph 
P.  Mck^ulley.  It  is  true,  under  the  evidence, 
that  the  note  was  with  the  papers  of  Col. 
McCulley  at  his  death,  and  that  it  was  after- 
wards placed  in  Miss  Caywood's  hands  1^ 
Joseph  P.  McCulley,  or  George  iL  McCulley, 
acting  for  him  as  agent,  or  as  administrator 
with  the  will  annexed.  It  is  also  true  that, 
as  a  general  proposition  of  law,  a  gift  of  a 
promissory  note,  or  its  indorsement  to  an- 
other, is  not  complete  until  it  is  delivered. 
But  the  proposition  of  fact  and  of  law  ad- 
vanced do  not  meet  the  precise  facts  of  the 
case  as,  in  eifect,  they  were  found  by  the 
master  and  chancellor.  The  essential  facts 
bearing  upon  this  issue,  as  disclosed  by  the 
record,  are  that  Miss  Caywood  had  been  in 
the  family  of  Col.  McCulley  for  some  twenty- 
five  years  or  over  in  the  mixed  capacity  of 
one  of  its  family  and  of  a  household  domestic 
servant.  She  was  devoted  to  the  familv, 
and  especially  to  the  old  gentleman  and  his 
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wife;  and  they  in  turn  were  fond  of  her,  and 
h^d  entire  confidence  in  her.  She  gave  of 
her  aerrice  to  them  freely  and  unatintedlv, 
and  did  ao  for  years  and  years.  The  old 
gentleman  at  one  time  intended  to  deed  her 
one  of  his  farms,  and  so  stated,  in  considera^ 
tion  of  his  regard  for  her,  and  her  long  serv- 
ice in  his  family.  He,  however,  seems  to 
have  taken  the  idea  that  the  management  of 
the  farm  would  not  be  suitable  or  convenient 
to  her,  and,  after  he  sold  his  personal  prop- 
erty to  his  nephew,  Joseph  P.  McCulley,  and 
took  his  note,  he  told  her  that  he  had  given 
it  to  her,  and  he  did  indorse  it  to  her.  Liv- 
ing in  the  family  with  him  as  its  head  and 
as  her  protector,  the  note  was  allowed  to  re- 
main in  its  possession.  It  is  fairly  inferable 
from  the  whole  evidence  that  after  its  gift 
to  her,  and  its  indorsement  by  him  to  her,  he 
retained  it  as  her  agent,  and  for  her.  Under 
this  state  of  facts  the  gift  was  complete, 
both  as  a  matter  of  fact  and  in  law.  Gifts 
are  inter  vivos  or  causa  mortis.  The  gift 
here  involved,  if  a  gift  at  all,  is  one  inter 
vivos,  A  gift  inter  vivos  is  when  the  owner 
of  property  transfers  it  to  another  without 
consideration.  All  corporeal  movables  will 
pass  by  manual  gift  accompanied  by  deliv- 
ery. Bogan  v.  Finlay,  19  La.  Ann.  94. 
Hence  a  chose  in  action — as  a  promissory 
note  and  the  like — ^is  a  subject  of  such  a  gift. 
To  make  luch  a  gift  perfect,  it  must  be  de- 
livered to  the  donee,  and  until  it  is  delivered 
it  may  be  revoked  by  the  donor;  and  under 
this  rule  delivery  of  possession  is  essential 
to  validity  of  the  gift  of  personal  chattels, 
whether  it  is  made  by  parol  or  by  an  instru. 
ment  of  record.  2  Kent,  Com.  438;  Noble 
V.  Smith,  2  Johns.  62,  3  Am.  Dec.  399 ;  Marey 
V.  Amaeccn,  61  N.  H.  131,  60  AnL  Rep.  320. 
Under  these  and  other  authorities  that  could 
be  cited  almost  indefinitely  it  is  not  assumed 
by  us  that  the  mere  indorsement  of  the  note 
in  Question  to  Miss  Caywood,  the  note  being 
still  retained  in  the  possession  of  Col.  Mc- 
Culley, amounts  to  a  completed  gift  to  her. 
What  we  do  maintain  is  that,  if  he  gave  her 
the  note,  and  told  her  so,  and  as  evidence  of 
the  gift  indorsed  it  to  her,  as  it  appears  in- 
dorsed by  him  and  she  accepted  it,  but  al- 
lowed him  to  retain  its  custody  as  her  agent 
and  protector  as  the  head  of  the  family  of 
which  she  was  a  member,  the  gift  was  per- 
fected. As  tending  to  sustain,  at  least  by 
close  analogy,  this  holding,  we  cite  the  fol- 
lowing authorities:  Hwrris  v.  Hopkins,  43 
Mich.  272,  38  Am.  Rep.  180,  5  N.  W.  318; 
Allen  V.  Oouxm,  23  N.  T.  602,  80  Am.  Dec. 
316;  Connor  v.  Trawiok,  37  Ala.  289,  79  Am. 
Dec.  68;  Wright  v.  Solomon,  19  Cal.  64,  79 
Am.  Dec  197;  McWillie  v.  Van  Vaoter,  36 
Miss.  428,  72  Am.  Dec.  136,  136,  and  note. 
It  is  held  in  some  of  the  cases  that  in  a  parol 
gift  the  delivery  may  be  either  actual  or  con- 
structive. Of  course,  as  between  the  donor 
and  donee,  the  gift  of  a  chattel  is  incomplete 
without  delivery,  or  some  act  equivalent  to 
delivery.  Carradine  v.  Collins,  7  Smedes  & 
M.  428.  And  see  Cook  v.  Busted,  12  Johns. 
188.  This  assignment  of  complainant  is 
not  well  grounded,  and  is  overruled. 

We  now  take  up  the  errors  assigned  by  de- 
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fendant.  Wherever  they  eome  in  collision 
with  the  concurrent  finding  of  tiie  master 
and  chancellor  involving  a  disputed  matter 
of  fact,  and  there  is  material  evidence  to 
support  this  concurrent  finding,  they  may  be 
dismissed  under  the  rule  applicable  to  the 
force  and  weight  to  be  given  to  such  con- 
current action.  The  first  and  second  errora 
assigned  relate  to  the  ruling  of  the  chancel- 
lor on  evidence,  and  in  permitting  the  com- 
plainant to  have  his  affidavit  to  his  answer 
to  cross  bills  properly  verified.  On  the  trial 
of  the  cause,  and  before  the  answer  of  the 
complainant  to  cross  bills  of  the  defendants 
was  read,  the  defendants  moved  the  court 
to  strike  said  answer  of  complainant  from 
the  file,  because  it  was  not  properly  iworn 
to,  and  was  no  answer,  and  had  no  proper 
prat  to  it;  and  also  moved  the  court  for  a 
judgment  pro  confesso  on  their  cross  bil]» 
because  no  defense  had  been  made  thereto. 
The  record  and  bill  of  exceptions  disclose 
that  in  support  of  their  motions  they  exhib- 
ited said  answer  on  file,  on  which  there  waa 
a  regular  and  proper  affidavit,  with  the  sig- 
nature of  M.  T.  C.  Royston  thereto,  follow- 
ing which  there  was  a  regular  and  proper 
jurat,  except  that  there  was  no  signature 
thereto  of  any  officer,  nor  of  any  person 
swearing  said  Royston  thereto;  "whereup- 
on," says  the  record,  "W.  S.  Gaston,  solicitor 
for  the  complainant,  M.  T.  C.  Royston,  de- 
fendant to  said  cross  bills,  stated  in  open 
court  that  the  said  Royston  had  been  sworn 
to  said  answer  by  the  clerk  and  master  of 
this  court,  and  moved  the  court  for  leave  to 
have  the  master  sign  said  jurat,  and  the 
motion  was  granted,  and  the  master  placed 
his  official  signature  to  said  jurat,  whereup- 
on the  court  overruled  the  motion  of  cross 
complainants."  The  first  error  assigned  by 
the  defendants  is  to  this  action  of  the  court 
refusing  to  strike  the  answer  of  complainant 
to  their  cross  bills  from  the  file,  and  to  give 
them  a  pro  confesso  decree  on  their  cross 
bills.  It  is  said  in  the  brief  filed  in  support 
of  this  error  that  we  have  the  anomaly  pre- 
sented to  us  of  the  statement  of  counsel  in 
the  case  that  a  pleading  had  been  sworn  to 
being  taken  by  the  court  as  evidence  of  the 
fact,  and  it  is  insisted  that  the  proper  evi- 
dence of  the  fact  was  that  of  the  party  al- 
leged to  have  administered  the  oam.  It  ia 
also  said  that,  as  the  pleading  objected  to 
did  not  appear  on  its  face  to  be  verified  when 
the  case  was  taken  up,  defendants  had  the 
right  to  presume  that  there  was  no  defoise 
to  their  cross  bill.  The  proposition  of  law 
advanced  in  support  of  the  assignment  is 
that,  where  a  pleading  required  to  be  veri- 
fied by  the  oath  of  the  pleader  is  not  thus 
verified,  or  is  improperly  verified,  it  is  wasto 
paper,  and  hence  that  the  opposing  party 
may  proceed  to  judgment  without  noticing 
it.  As  sustaining  the  proposition,  Stuart  v. 
Pasmore,  6  Hayw.  (Tenn.)  30;  4  Coldw.  621, 
and  Freidla/nder  v.  Pollock,  6  Coldw.  490,  are 
cited.  The  case  in  4  Coldw.,  referred  to,  ia 
Trabue  v.  Higden,  We  have  been  unable  in 
6  Hayw.,  either  on  pa^e  30  or  elsewhere  ia 
it,  to  find  any  case  bearing  upon  the  question 
raised  by  the  assignment.    The  case  cited  in 
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4  Coldw.  was  an  attachment  at  law,  and  the 
<x>urt  held,  in  effect,  that  a  plea  in  abatement 
without  a  proper  verification  could  not  be  re- 
ceived by  the  court,  and  that  it  might  be 
treated  as  a  nullity  by  the  opposing  party, 
who  might  move  to  take  it  from  the  files,  or 
take  a  judgment  by  default,  as  if  no  plea  had 
been  interposed.  The  court  in  the  case  also 
ruled  that  a  plea  in  abatement  in  matters  of 
form  might  oe  amended  after  it  was  filed, 
&nd  that  the  power  of  permitting  such 
amendments  was  a  discretionary  power 
lodged  in  the  trial  judge,  and  that  his  discre- 
tionary action  would  not  be  reversed  unless 
a  manifest  abuse  of  it  appeared.  In  the  case 
the  court  permitted  an  amendment  of  the 
verification  of  the  plea  in  abatement,  and  it 
was  held  that  this  was  not  an  abuse  of  the 
discretion  of  the  trial  judge.  It  is,  of  course, 
known  to  the  eminent  counsd  representing 
the  defendants  that  pleas  in  abatement,  be- 
ing regarded  as  dilatory  pleas  not  going  to 
the  merits,  are  taken  stricti  juris,  and  hence 
amendments  to  them  to  cure  defects  are  less 
favorably  entertained  than  is  the  case  of 
pleading  to  reach  the  merit  of  suits.  The 
ease  of  Freidlander  v.  Pollock,  5  Coldw.  490, 
involved  a  plea  in  abatement  to  an  attach- 
ment at  law,  and,  the  verification  of  the  plea 
being  fatally  defective,  it  was  held  that  the 
motion  to  strike  it  from  the  files  should  have 
been  sustained.  There  was  no  application 
to  correct  the  defective  verification.  The 
court  said:  "Pleas  in  abatement  are  not 
favored.  They  are  strictly  construed  and 
strictly  dealt  with.  Intendments  are  not 
allowed  to  supply  defects."  But  the  ques- 
tion of  the  rignt  of  the  trial  judge  to  permit 
an  amendment  curing  the  defect  was  not  in 
the  case;  The  case,  therefore,  is  not  an  au- 
thority on  the  precise  question  involved 
under  the  assignment  of  error  now  in  review 
in  this  case.  It  may  be  true  that  the  clerk 
and  master  was  a  more  appropriate  person 
to  estal>li8h  the  fact  that  the  answer  of  com- 
plainant to  the  cross  bill  was  in  fact  sworn 
to  before  him  than  the  solicitor  whose  state- 
ment was  accepted  by  the  chancellor  as  es- 
tablishing it.  But  we  are  not  inclined  to 
hold  that  we  can  or  ought  to  reverse  the 
chancellor  in  the  matter  of  the  evidence  used 
or  accepted  by  him  in  getting  the  main  plead- 
ings in  a  case  in  shape  to  develop  the  merits, 
unless  it  is  made  io  appear  that  the  evidence 
accepted  bv  him  led  him  aside  from  the 
truth,  to  the  injury  of  the  litigant  affected 
thereby.  This  assigned  error  is  not,  in  our 
opinion,  well  taken,  and  is  overruled. 

The  second  error  assigned  bv  the  defend- 
ant relates  to  the  action  of  the  chancellor 
in  excluding  certain  portions  of  the  testi- 
mony  of  Joseph  P.  McCulley.  This  ruling 
of  the  chancellor  was  based  on  §  5598  of 
Shannon's  compilation  of  our  statutes.  That 
section  is  as  follows:  "In  actions  or  pro- 
ceedings by  or  against  executors,  adminis- 
trators, or  guardians,  in  which  judgments 
may  be  rendered  for  or  against  them,  neither 
party  shall  be  allowed  to  testify  against  the 
other  ns  to  any  transaction  with  or  statement 
by  the  teatator.intestate,  or  ward,unle88  called 
to  testify  thereto  by  the  opposite  party." 
^2  L.  R.  A. 


The  contention  of  defendants  in  support  of 
this  error  is  that  this  statute  is  stricUy  con- 
strued by  our  supreme  court  when  invoked 
to  exclude  offered  evidence,  and  liberally 
construed  in  favor  of  the  admissibility  of 
evidence.  It  is  further  argued  that  the 
intent  of  the  statute  is  to  prevent  the  living 
from  testifying  in  their  own  behalf  against 
the  dead,  and  not  to  prevent  the  living  from 
testifying  in  their  own  behalf  against  the  liv- 
ing; and  that  this  case  is  in  all  its  essential 
issues  a  fight  between  the  living.  The  evi- 
dence offered  and  rejected  is  contained  in 
the  latter  part  of  the  answer  of  Joseph  P. 
McCulley  to  question  5  in  his  deposition, 
and  to  questions  15,  16,  17,  22,  and  23,  and 
the  answers  thereto,  in  his  deposition,  and 
to  a  part  of  question  21.  The  part  of  the 
answer  to  question  5  rejected  is  this:  **In 
the  summer  of  1805  I  was  there  spending  a 
few  months,  and  he  told  me  about  having 
the  $2,000  in  bank,  and  said,  if  I  wanted 
to  take  it,  he  would  turn  the  certificates 
over  to  me  at  the  time;  but  I  told  him  I 
did  not  need  it,  and  preferred  to  let  it  stay 
where  it  was."  This  was  stated  in  part  in 
answer  to  a  question  asking  him  when,  if 
at  all,  he  learned  that  his  uncle  intended 
giving  him  his  property,  or  any  part  of  it, 
and  how  he  learned  it.  Questions  15,  16, 
17,  22,  and  23  in  the  deposition  of  this  wit- 
ness, and  the  answers  thereto,  are  as  fol- 
lows: 

Q.  15.  If,  prior  to  your  uncle's  death, 
you  purchased  from  him  any  personal  prop- 
erty, state  when  it  was,  and  what  it  was  you 
bought,  the  consideration  moving  the  trade, 
how  this  consideration  was  evidenced,  and  all 
about  it;  and  in  this  connection,  if  you  have 
any  writings  covering  the  transactions, 
please  file  it  as  Exhibit  A  to  this,  your  de- 
position. 

A,  I  have  a  bill  of  sale  in  my  possession, 
and  I  herewith  file  it,  marked  'Exhibit  A,' 
to  this,  my  deposition.  There  was  a  trade 
by  which  I  bought  personal  property,  horses, 
mules,  farming  implements,  etc.  The  bill  of 
sale  filed  covers  same.  I  bought  the  stock, 
farming  implements,  etc.,  and  gave  my  note 
for  $1,200  in  payment. 

Q.  16.  Wa«  the  trade  made  prior  to  the 
execution  of  the  bill  of  sale  and  the  execu- 
tion of  the  note  also?  When  the  trade  was 
actually  entered  into  and  agreed  on,  where 
were  you?  and  state  all  tha.t  passed  between 
you  and  your  uncle  in  regard  to  it 

A.  It  was  made  prior  to  the  execution  of 
the  bill  of  sale  and  note.  It  was  made  in 
the  summer  of  1895,  while  I  was  at  my  un- 
cle's, and  the  bill  of  sale  and  note  was  not 
drawn  until  September  1,  1896,  after  I  had 
gone  to  Florida.  It  was  understood  that  the 
note  was  to  go  to  Miss  Caywood,  to  pay  her 
for  her  services  while  she  had  been  living 
with  him.    He  told  me  this. 

Q.  17.  Mr.  McCulley,  you  say  the  bill  of 
sale  bears  date  of  September  1,  1895.  Does 
the  note  bear  the  same  date,  and,  if  not,  why 
not? 

A.  The  note  bears  date  October  1,  1895. 
At  the  date  my  uncle  drew  the  bill  of  sale 
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he  sent  me  a  note  that  got    misplaced.     I 
sent  a  note  dating  it  a  month  later. 

The  part  of  question  21  objected  to  is  as  fol- 
lows: ^*And  what,  if  any,  personal  property 
was  there  on  the  place  at  the  time  of  his 
-death,  outside  of  personal  property  conveyed 
to  you,  and  referred  to  in  Exhibit  A?"  and 
the  part  of  the  answer  objected  to  is  this: 
^*The  bill  of  sale  conveyed  everything  he 
•owned.  Nothing  of  the  stack  and  farming 
implements  remained.  Everything  was  cov- 
•ered  by  that  bill  of  sale."  Now,  we  think 
that  uie  part  of  the  answer  to  question  5, 
above  quoted,  was  properly  excluded.  It  pur< 
iports  to  give  what  his  uncle  said  to  him  in 
respect  to  the  bank  certificates  of  deposit. 
His  uncle  is  dead,  and  the  suit  is  over  the 
•distribution  of  his  estate.  The  witness  claims 
these  certificates  by  virtue  of  a  gift  from 
iiis  uncle,  and  it  is  proposed  to  prove  the 
claim  in  part  by  this  conversation  had  with 
iiis  uncle  while  living.  The  evidence  clearly 
comes,  we  think,  under  the  condemnation  of 
the  spirit  and  intent,  if  not  the  express 
letter,  of  the  statute.  In  our  opinion,  ques- 
tions 15,  10,  and  17,  and  the  answers  there- 
to, were,  in  the  main,  unobjectionable,  and 
presented  admissible  evidence.  It  was  per- 
missible for  the  witness  to  state  that  he  nad 
a  bill  of  sale,  executed  by  his  uncle,  and  to 
ille  the  same,  and  let  it  prove  itsdf  as  to 
its  contents  and  purport  It  was  not  com- 
petent for  him  to  state  what  passed  between 
nim  and  his  uncle  leading  up  to  the  trade 
evidenced  by  the  bill  of  sale.  It  was  compe- 
tent for  him  to  state  where  he  was  when 
he  received  the  bill  of  sale  and  when  he 
executed  his  note.  It  was  not  competent 
for  him  in  his  own  behalf  to  state  that  it 
was  understood  between  him  and  his  uncle 
that  his  note  given  for  the  property  speci- 
fied in  the  bill  of  sale  of  his  uncle  was  to  go 
to  Miss  Caywood.  In  short,  in  the  opinion 
of  the  writer,  it  was  competent  for  him  to 
produce  the  bill  of  sale,  and  prove  Uiat  it 
was  executed  by  his  unde,  and  to  identify 
the  property  purported  to  be  conveyed  by  it. 
Questions  22  and  23,  and  the  answers  there- 
to, in  our  opinion  were  admissible,  and  we 
see  no  legal  ground  for  the  exceptions  to  the 
answer  to  question  21.  It  results,  in  our 
opinion,  from  what  precedes,  that  the  assign- 
ment of  error  as  formulated  and  presented 
IS  not  technically  well  taken.  It  is  too 
broad.  It  objects  to  the  action  of  the  chan- 
cellor, which  was  in  part  correct,  without 
specifying  wherein  it  was  wrong  and  where- 
in it  was  right.  In  other  words,  in  our  opin- 
ion the  action  of  the  chancellor  in  exclud- 
ing part  of  the  evidence  embraced  in  the  as- 
signment of  error  was  proper,  and  in  exclud- 
ing other  parts  of  it  was  improper.  But  it 
may  be  urged  that  the  assignment  ought 
to  be  treated  as  raising  the  question  of  the 
correctness  of  the  ruling  of  the  chancellor 
as  it  applied  to  each  separate  part  or  ele- 
ment of  the  evidence,  and  hence  that,  if  his 
ruling  was  wrong  as  to  any  item  or  part  of 
the  evidence,  the  assignment  should  be  sus- 
tained. We  are  not  disposed,  in  dealing  with 
assignments  of  error  before  us  relative  to 
52  L.  R.  A. 


the  ruling  of  a  chancellor  on  evidence,  to  re* 
quire  them  to  be  so  single  and  specific  that, 
if  any  part  of  the  ruling  is  correct,  it  im- 
ports correctness  to  his  whole  ruling  so  far 
as  it  may  affect  our  findings  of  fact.  We 
think  it  rather  comports  with  the  nature 
and  purpose  involved  in  the  creation  of  this 
court  to  reach  our  conclusions  as  to  the  fact 
by  considering  all  the  admissible  evidence, 
although  it  appears  that  the  chancellor  re- 
jected some  a  portion  of  which  was  admis- 
sible and  some  not,  and  the  assignment  of 
error  to  his  action  directs  our  attention  to 
his  ruling  as  a  whole.  In  other  words,  al- 
though the  error  assigned  raises  the  question 
that  his  action  in  respect  to  evidence  is  in- 
correct, when  it  is  partly  <*x)rrect  and  partly 
otherwise,  we  should  treat  it  for  the  purpose 
of  reaching  conclusions  as  to  the  facts  as  if 
directed  to  the  incorrect  part  of  his  ruling. 
Now,  when  we  come  to  dispose  of  the  ques- 
tions directly  affected  by  this  evidence,  we 
will  so  deal  with  it. 

The  third  error  assigned  is  directed  to  the 
ruling  of  the  chancellor  that  the  certificates 
of  deposit  in  the  Bank  of  Charleston  had 
not  legally  passed  to  Joseph  P.  McCully 
under  a  gift  thereto  from  his  uncle.  The  gift 
under  which  this  property  is  claimed  is  a 
gift  c<iU8a  mortis.  This  gift,  and  the  asset 
involved  in  it,  present  the  main  storm 
center  of  this  litigation.  Gifts  causa  mortis 
as  well  as  gifts  inter  vivos  rest  upon  the 
proposition  that  everyone  has  the  right  to 
dispose  of  his  property  as  he  pleases.  Of 
course,  the  donor,  the  maker  of  the  gift, 
must  be  a  person  sui  juris,  and  possess  suf- 
ficient mental  capacity  to  make  it,  and  more- 
over, no  gift  can  be  effective  as  against  the 
rights  of  creditors  of  the  donor.  No 
question  is  made  here  as  to  the  mental  capa- 
city  of  Joseph  McGulley  to  make  the  gift 
of  the  certificates  of  deposit  in  bank.  A 
donatio  causa  mortis,  literally  translated, 
means  a  gift  in  prospect  of  death.  Our  su- 
preme court,  in  the  case  of  Sheegog  v. 
Perkins,  4  Baxt.  273,  280,  following  Black- 
stone,  defines  it  as  ''a  gift  made  by  a  per- 
son in  sickness,  who,  apprehending  his  disso- 
lution near,  delivers  or  causes  to  he  delivered 
to  another  the  possession  of  any  personal 
goods  to  keep  as  his  own  in  case  of  the 
donor's  decease."  Judge  Redfield  defines 
such  a  gift  as  ''a  gift  of  personal 
estate  made  in  prospect  of  death  at 
no  very  remote  period,  and  which  is  depend- 
ent upon  the  condition  of  death  occur- 
ring substantially  as  expected  by  the  do- 
nor, and  that  the  same  be  not  revoked 
before  death."  3  Redf.  Wills,  322.  An 
eminent  judge  defines  it  as  "a  gift  of  a 
chattel  made  by  a  person  in  his  last  illness, 
or  in  periculo  mortis,  subject  to  the  implied 
conditions  that  if  the  donor  recover,  or  if 
the  donee  die  first,  the  gift  shall  be  void." 
Woodard,  J.,  Michener  v.  Dale,  23  Pa.  59. 
Various  other  definitions  of  this  character, 
differing  in  verbiage,  and  differing  slightly 
from  each  other  in  significance,  can  be  found 
in  the  text-books  and  cases.  Under  all  of 
them  the  gift  now  under  review,  if  a  gift 
at  all,  is  a  gift  causa  mortis.     Gifts   inter 
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vivos,  as  \7ell  as  gifts  causa  mortis,  ought 
not  to  be  sustained  unless  the  evidence 
clearly  and  fully  establishes  every  fact  neces- 
sary to  constitute  a  valid  and  completed 
gift.  This  is  proper  to  the  end  that  the  rights 
of  creditors  may  not  be  obstructed,  that 
the  donor  may  not  be  induced  to  the  action 
involved  in  the  gift  by  fraud  or  undue  in- 
fluence, and  the  result  produced  be  an  in- 
equitable or  unjust  distribution  of  his  es- 
tate, and  that  his  weakness  of  body  or  mind 
may  not  be  imposed  on.  In  short,  this  class 
of  gifts,  as  well  as  gifts  inter  vvdos,  are 
dosely  watched  by  courts  and  they  will  not 
be  sustained  except  upon  clear  and  convinc- 
ing evidence.  Hesse  v.  Hemherger  (opinion 
by  this  court)  39  8.  W.  1063,  and  authori- 
ties cited.  This  clear  and  convincing  proof 
requisite  to  support  the  gift  will  obviously 
depend  upon  the  fact  of  each  particular  case. 
The  burden  of  proof  is  upon  the  party  as- 
serting the  gift.  In  order  to  the  valid  ex- 
istence of  a  gift  causa  mortiSy  four  essential 
facts  must  appear:  (1)  The  gift  must  be 
made  by  the  donor  under  the  apprehension 
of  impending  death.  (2)  He  must  die  of  his 
illness.  (3)  There  must  be  a  delivery  of  the 
thing  given.  (4)  It  must  be  accepted  by  the 
donee.  If  either  of  these  conditions  be  not 
made  clearly  to  appear,  the  gift  fails.  The 
first  and  second  appear  in  this  case  beyond 
dispute.  The  difficulty  arises  in  respect  to 
the  third.  In  all  gifts  in  contemplation  of 
law  the  intention  of  the  donor  must  be  to 
give  up  his  property,  and  his  dominion  and 
contTol  over  it,  to  the  extent  necessary  to 
carry  into  effect  the  donation,  and  there 
must  be  a  full  and  complete  delivery  of  the 
thing  given.  The  delivery  may  be  to  a  third 
party  for  the  donee.  An  application  of  these 
genera]  principles  to  the  facts  in  proof  must 
settle  the  validity  of  the  gift  now  under  con- 
sideration. The  existence  of  the  gift  here  de- 
pends in  the  main  upon  the  testimony  of 
George  M.  McCully,  the  brother  of  the  de- 
ceased, and  the  father  of  the  alleged  donee. 
He  was  living  at  the  time,  and  had  been  for 
a  year  or  more,  with  the  donor.  The  donor 
was  old,  and  in  feeble  health.  The  situation 
and  relation  of  the  parties  therefore  bring 
the  case  clearly  under  the  sound  rule  requir- 
ing close  watchfulness  on  the  part  of  the 
court,  and  the  gift  ought  not  to  be  upheld 
unless  all  the  essentials  necessary  to  its  va- 
lidity are  established  by  clear,  cogent,  and 
convincing  evidence. 

We  observed  at  the  threshold  of  what  fol- 
lows leading  to  our  conclusion  that  the  whole 
admissible  proof  in  the  record  thoroughly 
convinces  us  that  Joseph  McCulley  intended 
to  give  this  asset  to  his  nephew,  Joseph  P., 
and  that,  in  our  opinion,  the  only  question 
of  serious  doubt  is  as  to  the  execution  of  his 
intention  so  as  ic  perfect  it  as  a  gift  before 
his  death.  As  before  stated,  the  solution  of 
the  matter  mainly  rests  upon  the  testimony 
of  George  M.  McCulley  bearing  upon  the  ques- 
tion. If  his  evidence  leave  it  in  doubt,  the 
gift  fails.  His  evidence  relating  to  the  gift 
is  as  follows:  "Well,  the  personal  property 
he  had  disposed  of  previous  to  that  time, — 
his  stock  and  farming  tools,  and  everything 
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of  that  kind.  On  Thursday  or  Friday  be- 
fore he  died  he  called  for  his  keys,  and  told 
me  to  unlock  the  trunk  containing  his 
pocketbook  and  papers  and  bank  checks  or 
bank  certificates.  I  should  have  said  right 
there,  or  he  told  me,  or  I  understood  him  to 
say,  that  he  had  indorsed  them  to  Joe,  my 
son;  but  I  am  satisfied  now  that  he  said 
for  me  to  indorse  them  to  Joe;  that  he 
wanted  his  wife  liberally  providc^l  for,  and 
the  balance  Jpe  could  distribute,  or  dispose 
of,  or  something,  as  he  seen  proper."  These 
questions  were  put  to  him,  and  he  gave  the 
following  answers: 

Q.  15.  Where  were  his  keys  when  he  called 
for  them? 

A.  They  were  in  his  pants  pocket,  is  my 
recollection.  His  pants  were  either  on  th« 
foot  of  the  bed  or  on  a  chair. 

Q,  10.  When  he  called  for  them,  did  yon 
take  them  out  of  his  pants  pocket? 

A,  I  either  took  them  out  or  gave  the 
pants  to  him  and  he  took  them  out. 

Q.  17.  What  occurred,  or  what  was  said, 
next  after  the  keys  were  taken  from  hi» 
pants  pocket? 

A,  I  have  made  a  statement  there,  haven't 
I,  that  he  told  me  to  unlock  his  trunk? 

Q.  18.  Did  he  tell  you  to  unlock  his  trunk? 

A,  He  told  me  to  unlock  his  trunk. 

Q.  19.  Was  there  any  one  in  the  room  at 
this  time;  that  is,  when  he  told  you  to  im- 
lock  the  trunk? 

A.  There  was  no  person  in  the  room. 

Q,  20.  Did  you,  according  to  his  direction, 
unlock  the  trunk? 

A.  I  did. 

Q.  21.  What  did  you  do  when  you  un- 
locked the  trunk? 

A,  I  took  his  pocketbook  out,  containing 
the  bank  certificates. 

Q.  22.  What  was  next  said  or  done? 

A.  Well,  I  was  standing  there  with  it  in  my 
hand,  and  he  said  to  me,  "Put  it  out  of 
sight."  I  don't  recollect  what  else  he  said 
right  there.  There  was  no  person  in  the 
room  but  myself,  and  Tip  Rodgers  came  in 
about  that  time.  That  stopped  the  conver- 
sation.    He  didn't  say  anything  more. 

Q.  23.  How  long  did  Tip  Rodgers  stay,  and 
what  was  said  after  he  went  out? 

A.  Well,  I  don't  recollect  if  anything  waa 
said.  1  went  out  to  breakfast.  Tip  had 
just  come  from  breakfast. 

g.  24.  When  was  it  that  he  said,  "I  have 
indorsed  them  to  Joe,"  or  "Indorse  them  to 
Joe,"  as  you  testify  in  answer  to  queetioD 
13? 

A.  It  was  either  Thursday  or  Friday 
morning,  when  he  gave  me  the  key. 

In  his  cross-examination  he  gives  this 
evidence  touching  the  gift  of  the  bank 
certificates  of  deposit:  "Well,  it  was 
when  they  were  at  breakfast.  He  asked 
me  if  there  was  any  person  in  the  room.  I 
told  him,  'Nobody  but  Billy,  the  black  boy.' 
He  said  to  Billy  to  go  out;  that  he  wanted 
to  talk  to  me.  My  recollection  is  that  he 
told  me  to  get  his  pante,  and  get  his  keys 
out  of  his  pocket    Kight  there  I  don't  reool* 
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lect  whether  he  got  them  out  or  I  got  them 
out.  He  told  me  to  unlock  the  truxik,  and 
^t  that  pocketbook  containing  his  bank  cer- 
tificates ;  and  I  understood  him  to  say  at  the 
time  that  they  were  indorsed  to  Joe.  He 
wanted  his  wife  liberally  provided  for,  and 
Joe  could  distribute  or  dispose  of  the  balance 
aa  he  seen  proper.  I  don't  know  that  I  am 
using  exacuy  the  words,  but  it  was  that  in' 
substance.  After  I  got  the  pocketbook,  and 
was  standing  by  the  bed,  he  told  me  to  put 
it  out  of  sight.  He  said  that  a  man's  prop- 
erty was  not  worth  much  when  he  comes  to 
leaving.  Right  there  he  may  have  said  'when 
he  comes  to  die.'  It  was  either  one  or  the 
other, — ^*when  he  comes  to  leaving*  or  'comes 
to  die.'  I  replied,  'Not  much.'  And  just  at 
that  time  Tip  Rodgers  come  in,  and  the  con- 
versation stopped,  IS  mv  recollection  now. 
I  don't  know  whether  it's  proper  to  speak  of 
it  in  this  connection,  but  that  morning  he 
gave  me  a  little  pocketbook  containing  about 
$20.  I  was  of  the  opinion  that  he  gave  it  to 
me  at  the  same  time  that  he  gave  me  the 
large  pocketbook ;  but  I  am  satisfied  he  gave 
me  the  small  pocketbook  before  the  others 
went  out  of  the  room.  Kow,  I  will  tell  you 
why  I  am  satisfied, — from  the  evidence  of 
others,  and  a  written  statement  which  I 
made  a  few  days  after  it  occurred."  Now, 
this  is  the  material  and  direct  evidence  bear- 
ing on  the  gift  of  these  certificates  of  deposit 
in  the  Ba&  of  Charleston.  The  other  evi- 
•dence  in  the  record  relating  to  this  particu- 
lar matter  tends  to  establish  the  fact  that 
the  deceased  intended  to  give  his  property, 
including  tbeee  certificates  or  the  money 
oalled  for  by  them,  to  his  nephew,  Joseph 
P.  As  before  stated  by  us  In  the  enumera- 
tion of  the  facts  appearing  in  the  record, 
after  the  death  of  Joseph  McCulley,  George 
M.  McCulley  reduced  to  writing  what  pur- 
ported to  be  a  nuncupative  will  of  his  bro- 
ther Joseph,  by  the  terms  of  which  the  son 
of  George  M.,  Joseph  P.  McCulley,  and  the 
nephew  of  the  alleged  testator,  was  made 
aolc  legatee.  This  will  was  probated  in  ccmi- 
mon  form.  After  the  death  of  Miriam,  the 
widow  of  Joseph,  two  years  after  the  death 
of  her  husband,  proceedings  were  instituted 
under  which  the  nuncupative  will  was  set 
aside.  It  is  proper  to  state  in  this  connec- 
tion, and  we  so  find  as  a  fact,  that  in  the 
preparation  of  this  nuncupative  will  and  its 
probate  in  common  form,  no  fraudulent  in- 
tention or  purpose  was  entertained  by  George 
M.  McCulley.  He  stated  the  facts  to  eminent 
oounsel,  and  followed  their  advice.  Indeed, 
«o  far  as  is  disclosed  bv  the  record,  neither- 
he  nor  Miriam  McCulley,  the  widow  of 
Joseph,  while  she  lived,  seemed  to  have  any 
•doubt  as  to  the  right  of  Joseph  P.  to  the 
personalty  of  hit  uncle.  The  widow  certain- 
ly interposed  no  objection  to  his  assumption 
of  ownership. 

With  these  facts  before  us,  was  the  gift 
oausa  mortis  of  these  certificates  of  deposit 
in  the  bank  perfected,  in  the  sense  of  the  law, 
so  as  to  pass  the  title?  The  question  is  a 
nicely  balanced  one  under  the  evidence,  and 
it  is  not  entirely  free  from  doubt  and  diffi- 
oulty.  Its  proper  solution  may  be  facilitat- 
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ed  by  stating  instances  held  by  the  courts  to 
be  or  not  to  be  perfected  gifts  causa  mortis, 
A  wealthy  widow  deposited  in  a  bank  a  sum 
of  money  in  her  own  name  as  trustee  for  the 
child  of  a  neighbor  and  friend.  Soon  after 
this  deposit  was  made,  she  told  the  parents 
of  the  child  of  the  deposit  of  the  sum  for  the 
child,  and  afterwards  spoke  of  it  as  belong- 
ing to  him.  After  this  she  drew  out  the 
money  at  different  times,  and  applied  it  to 
her  own  use,  and  died,  leaving  a  will,  in 
which  no  mention  was  made  of  the  deposit, 
or  of  the  child  of  the  neighbor.  It  was  held 
that  the  deposit  was  a  complete  gift,  that 
the  depositor  could  not  revoke  it,  and  that 
her  executor  was  liable  to  the  child  for  its 
amount.  Minor  v.  Rogers,  40  Conn.  512,  16 
Am.  Rep.  69.  Another  illustration:  A 
father,  two  months  after  purchasing  a  piano, 
presented  it  to  a  minor  daughter  upon  her 
birthday,  at  a  birthday  party  given.  The 
daughter  used  it  as  her  own,  and  the  family 
treated  it  as  her  property  for  sev- 
eral years,  and  until  her  njarriage.  After 
her  marriage  she  lived  sometimes  at  her 
father's  house  and  sometimes  elsewhere,  but 
allowed  the  piano  to  remain  in  his  house,  as 
she  had  no  place  to  keep  it.  It  was  held  a 
valid  gift  as  against  her  father's  creditors 
attaching  it  by  his  consent,  but  without  her 
knowledge.  Ross  v.  Draper,  66  Vt.  404,  45 
Am.  Rep.  624.  A  person  executed  an  indorse- 
ment transferring  stodc  to  his  wife  and  chil- 
dren, and  delivered  the  instrument  to  one  of 
them  with  directions  to  see  that  the  business 
was  perfected.  It  was  held  that  the  gift 
of  the  stock  was  perfect,  and  that  the  stock 
did  not  pass  by  a  subsequent  will.  DeCau- 
mont  V.  Bogert,  36  Hun,  382.  A  party  was 
suffering  in  his  last  illness.  He  had  just 
made  his  will,  and  was  in  present  apprehen- 
sion of  death.  Under  these  circumstances,  a 
gift  of  his  horses,  furniture,  wearing  apparel, 
and  watch  was  held  to  be  a  gift  causa  mortis, 
and  not  inter  vivos,  Delmotte  v.  Taylor,  1 
Redf.  417.  In  this  state  a  gift  was  held  to 
be  a  valid  gift  causa  mortis  under  the  fol- 
lowing state  of  facts:  A  party  in  this  state, 
on  the  eve  of  leaving  it  to  escape  conscrip- 
tion in  the  Southern  army,  delivered  moneys 
and  notes  to  the  donee's  mother,  to  go  to 
him  as  a  gift  in  case  the  donor  should  never 
return,.  He  did  enlist  in  the  Union  army, 
and  died  without  returning,  and  our  supreme 
court  held  it  to  be  a  valid  gift  causa  mortis. 
Oass  V.  Simpson,  4  Coldw.  288.  In  this 
state  Mr.  Perkins  deposited  a  box  of  gold  in 
a  bank,  instructing  the  cashier  to  deliver  it  to 
no  one  except  himself  or  his  wife;  and  he 
delivered  the  key  to  his  wife,  informing  her 
of  the  denosit,  and  that  she  could  only  get 
it  by  applyiiig  to  the  bank  personally.  He 
drew  out  part  of  the  deposit  himself  subse- 
quently, and  our  court  held  that  neither  a 
gift  cansa  mortis  nor  inter  vivos  was  estab- 
lished. Sheegog  v.  Perkins,  4  Baxt.  273.  A 
lady,  a  few  days  before  her  death,  signed  a 
letter  prepared  by  her  husband,  addressed  to 
a  bank  in  which  she  had  funds,  stating  in  the 
letter  that  her  health  was  so  much  worse 
that  she  feared  she  might  not  be  able  to  draw 
for  money  when  needed,  and  requested  that 
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the  fund  standing  in  her  nam«  might  be 
transferred  to  that  of  her  husband;  and  it 
was  held  that  the  fund  did  not  become  the 
property  of  the  husband  under  a  gift  causa 
mortis.  First  Tfat.  Bank  v.  Balcom,  35  Conn. 
351.  A  soldier,  while  at  home,  deposited  a 
certain  sum  with  a  friend,  who  gave  him  a 
written  agreement  to  return  the  money  if 
the  wldier  should  return  alive,  but,  that,  if 
he  should  die,  then  the  money  was  to  be  paid 
to  an  infant  sister  of  the  soldier.  The  sol- 
dier died,  leaving  the  sister  and  a  brother 
his  only  heirs,  and  it  was  held  that  the  bro- 
ther could  not  maintain  a  suit  against  his 
sister  for  one  half  of  the  money  received  by 
her.  Baker  v.  Williams^  34  Ind.  547.  A 
soldier  about  to  start  for  the  army  handed  a 
friend  two  promissory  notes  inclosed  in  an  en- 
velope addressed  to  plaintiff,  and  told  him  to 
deliver  it  to  her,  and  if  he  never  came  back  he 
wanted  her  to  get  the  notes ;  thathe  would  rath- 
er she  would  have  them  than  any  other  per- 
son. They  were  delivered  to  her  two  days  aft- 
erwards. The  donor  was  in  good  health  at  the 
time,  but  died  of  disease  in  the  army  about 
four  months  afterwards,  and  it  was  held  not 
a  good  gift  causa  mortis.  Gourley  v.  Lin- 
aenhigler,  51  Pa.  345.  Plaintiff's  intestate 
entered  the  military  service  during  the  late 
war,  and  just  before  starting  for  the  army 
said  to  defendant,  to  whom  he  had  loaned  a 
gun,  ''If  I  never  return,  you  may  keep  the 
gun  as  a  present  from  me."  He  never  re- 
turned, but  died  in  the  service.  In  an  ac- 
tion by  his  administrator  to  recover  the  gun 
it  was  held  that  the  facts  did  not  constitute 
a  gift  either  inter  vivos  or  causa  mortis. 
Smith  V.  Dorsey,  38  Ind.  451,  10  Am.  Rep. 
118.  The  defendant's  testator,  being  about 
eighty  years  of  age,  and  in  failing  health, 
made  an  absolute  assignment  of  twenty 
shares  of  bank  stock  to  his  granddaughter 
and  handed  the  assignment  to  his  wife,  with 
instructions  to  give  it  to  her  granddaughter 
in  case  of  his  death.  He  died  five  months 
afterwards,  and  it  was  held  that  it  was  a 
valid  gift  causa  mortist  and  that  the  court 
would  enforce  it,  notwithstanding  the  fact 
that  the  stock  had  not  been  transferred  on 
the  books  of  the  bank.  Orymes  v.  Hone,  49 
N.  Y.  17,  10  Am.  Rep.  313.  Under  all  the 
authorities,  delivery  of  the  thing  is  essential 
to  the  validity  of  a  gift  causa  mortis,  Curry 
V.  Powers,  70  N.  Y.  212,  26  Am.  Rfp.  577; 
Wilcom  V.  Matteson,  53  Wis.  23,  40  Am.  Rep. 
754,  9  N.  W.  814;  Basket  v.  Hassell,  107  U. 
S.  602,  27  L.  ed.  500,  2  Sup.  Ct.  Rep.  415.  An 
eminent  judge  said:  "It  is  not  the  posses- 
sion of  the  donee,  but  the  delivery  to  him  by 
the  donor,  which  is  material  in  a  donatio 
mortis  causa.  The  delivery  stands  in  the 
place  of  nuncupation,  and  must  accompany 
and  form  a  part  of  the  gift.  An  after-ac- 
quired possession  of  the  donee  is  nothing;  and 
a  previous  and  continuing  possession,  though 
by  the  authority  of  the  donor,  is  better.  Tlie 
donee,  by  being  the  debtor,  or  bailee,  or 
trustee  of  the  donor  in  regard  to  the  subject 
of  the  gift,  stands  upon  no  better  footing 
than  if  the  debt  or  duty  were  owing  from  a 
third  person."  Miller  v.  Jeffress,  4  Gratt. 
480.  So  it  has  been  held  that  there  cannot 
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be  a  valid  gift  causa  mortis  without  an  aci^ 
ual  transfer  of  the  possession  of  the  proper- 
ty. If  the  intention  be  expressed  in  writing 
but  no  delivery  takes  place,  even  though  the 
document  be  signed  by  the  donor,  it  will  be 
ineffectual  as  a  donatio  mortis  causa;  for 
in  fact  it  is  a  legacy,  and  the  writing  will  be 
held  a  testamentary  document,  and  there- 
fore, if  not  attested* bv  witnesses,  as  required 
by  the  statutes  of  will,  it  will  be  void  as  a> 
testamentary  document.  3  Lawson,  Rights, 
Rem.  &  Pr.  §  1335.  So  the  delivery  must  be 
made  during  the  lifetime  of  the  donor.  Gil- 
more  v.  Whitesides,  Dud.  Eq.  14,  31  Am. 
Dec.  563.  Of  course,  the  delivery  may  be  ef- 
fected by  putting  the  subject  of  the  gift  into 
the  hands  of  the  donee,  or  in  that  of  some 
person  as  the  agent  or  trustee  of  the  donee, 
Martin  v.  Funk,  76  N.  Y.  134,  31  Am.  Rep. 
440.  The  principle  underlying  the  cases- 
and  to  be  extracted  from  them  is  that  the  de- 
livery of  the  thing  given  must  be  an  actual 
and  unequivocal  delivery  of  it  during  the 
lifetime  of  the  donor,  wholly  devesting  him 
of  the  control  and  possession  of  it,  subject 
to  the  power  of  revocation.  My  brother 
judges  are  of  the  opinion  from  the  evidence 
that  the  gift  of  this  chattel  was  consummate 
ed.  Thev  hold  that  the  evidence  in  the  rec- 
ord, fairly  construed,  established  the  fact 
that  the  certificates  of  deposit  were  deliver- 
ed to  George  M.  for  Joseph  P.  McCulley.  and 
that,  as  he  never  reclaimed  them  from 
George  M.,  the  gift  was  completed,  and  that, 
this  being  so,  the  error  is  well  taken,  and 
should  be  sustained.  In  the  opinion  of  the 
writer  the  principle  deduced  from  the  cases, 
and  the  nature  of  the  evidence  of  George  M. 
McCulley  as  to  what  was  said  and  done  at 
the  time  the  gift  is  alle^d  to  have  been 
made,  and  considered  in  view  of  the  intimate 
relationship  existing  between  George  M.,  the 
donor,  and  the  donee,  the  gift  was  not  com- 
pleted, and  that  this  assignment  of  error 
should  be  overruled. 

The  fourth  error  assigned  is  to  the  ac> 
tion  of  the  court  charging  the  defendants 
with  the  Rice  and  Robbins  notes.  The  note 
of  Rice  is  for  $250,  and  is  dated  August  24, 
1895.  The  note  of  Robbins  is  for  $70,  and 
dated 'August  19,  1895.  The  master,  in  hi* 
report,  charges  defendants  with  these  notes, 
less  a  credit  of  $15  on  the  Rice  note.  Upon 
exception  the  master's  report  was  sustained 
by  the  chancellor  as  to  these  notes.  If  there 
is  material  evidence  to  sustain  this  concur- 
rent finding,  we  cannot  reverse  it,  although 
we  might  be  satisfied  that  the  clear  weight 
of  the  proof  sustains  the  exception.  Now 
the  undisputed  evidence  is  that  George  M. 
McCulley  believed  that  the  proceeds  of  these 
notes  belonged  to  his  son,  Joseph,  and  acted 
accordingly.  If,  therefore,  the  proceeds  of 
the  note  did  not  belong  to  Joseph  P.,  the  de- 
cree of  the  chancellor  cannot  be  complained 
of.  The  evidence  is  simply  overwhelming, 
and  in  fact  there  is  no  material  or  reliable 
evidence  to  the  contrary  that  these  note* 
were  given  for  stock  belonging  to  Joseph  P., 
and  which  had  been  sold  to  him  by  his  uncle 
Joseph,  and  for  which  he  had  given,  in  con- 
nection with  other  personal   property,  hit 
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note  for  $1,200  to  his  uncle,  and  for  which 
property  his  uncle  had  given  him  a  bill  of 
sale.  The  note  for  $1,200,  given  by  the 
nephew  for  this  stock  and  other  personal 
property,  as  we  have  herein  held,  was  given 
by  the  uncle  to  Miss  Caywood.  It  is  true 
that  this  stock,  with  the  other  personal  prop- 
erty bouffht  by  the  nephew,  was  left  on  the 
farm  wim  his  uncle,  and  it  is  also  true  that 
the  uncle  sold  this  stock  to  Rice  and  Rob- 
bins,  and  took  notes  for  the  purchase  price 
payable  to  himself.  But  there  is  no  evi- 
dence of  material  import  in  the  record  that 
the  uncle  set  up  any  title  to  this  property, 
after  its  sale  to  his  nephew,  hostile  to  the 
Tight  and  title  of  his  nephew.  As  stated, 
Joseph  P.'s  title  to  the  stock  was  undoubted, 
and,  being  left  with  his  uncle,  the  uncle  held 
it  as  the  agent  of  his  nephew.  If  the  stock 
was  the  stock  of  the  nephew,  the  proceeds  of 
the  note  belonged  to  the  nephew.  Their  sale 
by  the  uncle,  directed  or  assented  to  by  the 
nephew,  nothing  more  appearing,  did  not 
make  the  proceeds  of  the  sale  the  property 
of  the  uncle.  The  proceeds  of  the  notes  in 
question,  alUiough  taken  payable  to  the  un- 
cle, were  held  by  him  in  trust  for  the  nephew 
Joseph  P.  As  the  writer  views  the  evidence, 
this  is  the  state  of  the  case  applicable  to 
these  notes  as  established  by  the  unques- 
tioned and  unquestionable  facts  in  the  rec- 
ord. It  is  true  that  the  stock  was  on  the 
farm  of  the  uncle,  held  bv  him  for  life,  the 
fee  in  which  he  had  deeded  to  his  nephew. 
It  is  also  true  there  is  proof  in  the  record 
of  declarations  in  the  record  after  he  sold 
the  stock,  and  gave  his  nephew  a  bill  of  sale 
to  them,  but  not  in  the  presence  of  the 
nephew,  to  the  effect  that  he  (the  imcle) 
claimed  the  stock  on  the  farm.  But  these 
declarations,  in  view  of  his  relation  to  the 
property,  and  the  whole  evidence  in  the  rec- 
ord, simply  amount,  in  the  opinion  of  the 
writer,  to  an  assertion  that  under  his  ar- 
rangement with  his  nephew  he  had  control 
of  the  property,  and  the  right  to  dispose  of 
it  as  the  agent  or  representative  of  his  neph- 
ew. In  other  words,  if  the  whole  evidence 
in  the  record  is  considered,  it  is  beyond  dis- 
pute that  the  stock  belonged  to  the  nephew, 
and,  this  being  so,  the  proceeds  of  its  sale  be- 
longed to  him,  there  being  no  evidence  at  all 
that  the  nephew  had  given  or  resold  the 
property  back  to  his  uncle,  and  there  being 
no  evidence  at  all  that  the  nephew  had  any 
notice  or  reason  to  suspect  that  his  uncle  was 
claiming  the  stock  in  hostility  to  his  title.  It 
is  a  strained  and  unwarranted  inference  to 
make  from  any  evidence  in  the  record  that 
the  uncle,  who  had  given  this  land  to  his 
nephew,  and  who  manifestly  desired  and  in- 
tended to  make  this  nephew  the  main,  if  not 
the  sole,  beneficiary  of  his  bounty,  charged 
with  the  duty  of  liberally  providing  for  his 
old  wife  while  she  survived  him,  would  en- 
deavor, or  intend,  or  desire  to  take  from  him 
the  proceeds  of  this  property.  In  the  opin- 
ion of  the  writer,  there  is  no  material  evi- 
dence of  any  probative  force  in  the  record  to 
sustain  the  ruling  holding  the  nephew  or  the 
administrator  with  the  will  annexed  liable 
with  the  proceeds  of  this  stock  sold  to  Rice 
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and  Robbins.  It  follows  that  this  assign- 
ment of  error  is  well  grounded,  and  should 
be  sustained. 

The  fifth  error  assigned  is  to  the  ruling 
of  the  chancellor  charging  the  defendants 
with  $260  on  account  of  corn,  hay,  etc.,  on- 
the  farm  at  the  death  of  Joseph  McCulley. 
The  master  charged  them  with  $150  on  this 
account.  The  chancellor,  on  exception,  in- 
creased the  charge  to  $250.  We  think  the 
master's  repnort  was  based  upon  the  most 
reliable  testimony  in  the  record.  The  as- 
signment is  sustained  to  the  extent  of  re- 
ducing this  item  of  charge  to  the  sum  of 
$150,  reported  by  the  master. 

The  sixth  error  assigned  is  to  the  ruling  of 
the  chancellor  in  relation  to  the  account  of 
one  Lovelace  paid  by  Joseph  P.  McCulley. 
The  defendants  claimed  a  credit  of  $105  m 
respect  to  this  account.  The  master  allowed  ' 
$105.  The  chancellor  reduced  it  to  $80.  Jo- 
seph P.  McCulley  testified  that  he  paid 
Lovelace  $105,  but  he  produces  no  voucher. 
He  produces  the  account,  however,  and 
swears  that  he  paid  it.  Lovelace  is  intro- 
duced as  a  witness  by  defendants.  He  testi- 
fies, in  substance,  that  he  does  not  know  how 
much  Joseph  McCulley  owed  him  when  he 
died,  but  from  the  general  run  of  his  trades 
with  him  he  supposed  his  indebtedness  to 
him  amounted  to  not  less  than  $60  nor  more 
than  $80.  We  do  not  think  this  evidence 
sufficient  to  overturn  the  positive  evidence  of 
Joseph  P.  McCulley,  and  that,  if  his  evidence 
establishes  that  he  paid  Lovelace  $80,  it  es- 
tablishes that  he  paid  him  $105.  The  ma- 
jority of  the  court  thereby  concur,  and  so 
find  that  no  debt  at  all  in  favor  of  Lovelace 
is  established,  and  therefore  that  defendants 
are  entitled  to  no  credit  at  all  in  relation  to 
this  item.  This  error  is  well  assigned,  and 
is  sustained. 

The  seventh  error  assigned  is  that  the 
chancellor  should  have  allowed  compensation 
to  George  M.  McCulley  as  administrator  with 
the  will  annexed  of  Joseph  McCulley.  As  a 
general  rule,  an  administrator  is  allowed 
compensation  for  his  services.  If  entitled  to 
compensation  at  all,  the  proof  tends  to  show 
that  the  services  of  George  M.  McCulley 
were  worth  $260.  We  do  not  think  this  rule 
is  applicable  to  the  facts  of  this  case.  It  is 
to  be  remembered  that  the  services  for 
which  compensation  is  claimed  were  as  ad- 
ministrator with  the  will  annexed  of  Joseph 
McCulley.  This  will  was  an  alleged  nuncu- 
pative will,  prepared  after  the  death  of 
Joseph,  by  or  at  the  instance  of  George  M. 
McCulley,  and  was  probated  before  the  coun- 
ty court  mainly  upon  his  evidence.  He 
acted  under  it  for  two  years,  and  until  the 
death  of  the  widow  of  Joseph.  After  her 
death,  proceedings  were  instituted,  and  the 
will  set  aside  as  invalid.  We  do  not  think 
he  is  entitled  to  compensation  for  acting  un- 
der  such  a  paper,  adverse  to  the  rights  of 
complainants,  prepared  and  brought  into  ex- 
istence by  himself,  although  acting  in  respect 
to  it  with  an  honest,  but  mistaken,  idea^ 
when  subsequently  the  paper  is  legally  ad- 
judged  to  be  a  nullity.  This  error  is  not 
well  taken,  and  is  overruled. 
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The  eighth  Msigned  error  is  directed  to 
the  refusal  of  the  chancellor  to  allow  Joseph 
P.  McCulley  for  acting  as  asent  and  attor- 
ney in  fact  for  Mrs.  Miriam  McCulley.  The 
master  never  reported  on  this  item.  A  brief 
statement  of  the  facts  appearing  in  the  rec- 
ord is  necessary  to  a  proper  understanding 
of  the  question  involved  in  this  assignment. 
After  the  death  of  Joseph  McCulley,  his  wid- 
ow, Miriam,  gave  her  nephew,  Joseph  P.,  a 
general  power  to  act  for  and  to  represent 
her  in  all  matters  affecting  her  property  or 
business  interests.  She  was  old  and  feeble, 
and  lived  on  the  home  place,  the  fee  to 
which,  under  the  deed  of  her  husband,  be- 
longed to  Joseph  P.,  she  having  a  life  estate 
therein.  She  and  Greorge  M.  McGuUey  be- 
lieved and  acted  on  the  belief  that  Joseph  P. 
owned  all  the  stock,  farming  implements, 
«te.,  on  the  farm,  and  in  fact  all  the  person- 
mi^  of  her  husband,  charged  with  the  duty 
of  liberally  providing  for  her  wants  during 
her  life.  She  was  entitled  to  the  rents  m 
the  land  for  life.  She  was,  so  far  ae  dis- 
closed by  the  record,  properly  taken  care  of 
during  her  life.  Joseph  r.  looked  after  the 
farm  and  to  the  payment  of  the  taxes.  His 
father  was  on  the  farm,  and  acted  for  him 
when  he  was  absent.  Joseph  P.  never  ex- 
pected, when  rendering  the  services  he  did 
for  his  aunt,  under  the  power  of  attorney,  to 
charge  for  them.  He  acted  in  the  matter  un- 
der the  belief,  honestly  entertained,  that  the 
personalty  all  belonged  to  him,  and  that  the 
land  was  his  at  the  death  of  his  aunt,  and 
under  this  view  expected  and  intended  to 
make  no  charge  for  his  services.  After  the 
death  of  his  aunt,  her  heirs  instituted  pro- 
•ceedings  under  which  they  asserted  claim  to 
the  personalty  and  to  rents  received  for  the 
land,  and  maintained  their  claim.  His  in- 
sistence therefore  is,  in  effect,  that,  the  con- 
ditions under  which  he  rendered  the  services 
gratuitously  having  been  destroyed  and  re- 
moved by  the  action  taken  in  the  courts  by 
complainants,  he  is  not  now  estopped  to  set 
up  a  claim  for  the  services,  which  claim  he 
would  have  made  at  the  time  if  the  condi- 
tions had  been  as  they  now  exist  by  virtue 
of  the  action  of  the  complainants.  In  other 
words,  he  contends  that  services  rendered 
gratuitously  upon  the  honest  assumption 
that  the  property  was  his  will  not  be  held  to 
be  gratuitous  in  favor  of  parties  claiming  as 
heirs  of  the  party  for  whom  the  servicea 
were  rendered,  when  they  overturn  the  as- 
sumption upon  which  the  gratuity  was  ex- 
tended. The  writer  knows  of  no  principle 
of  law  under  which,  strictly  speaking,  this 
<x)ntention  of  Josejph  P.  can  be  supported.  It 
is  not,  however,  without  equitable  plausibil- 
ity, if  not  equitable  merit.  The  case  that 
comes  nearest  to  supporting  the  insistence  in 
its  facts  and  the  ultimate  principle  of  equity 
announced  in  it  known  to  the  writer  is  the 
case  of  Wooten  v.  Bouae,  decided  by  this 
court  at  Nashville  several  years  ago,  and  af- 
firmed by  the  supreme  court,  the  opinion  in 
which  was  prepared  by  Special  Judge  Brad- 
ford, sitting  as  a  member  of  this  court  in  the 
place  of  the  writer,  and  which  will  be  found 
in  36  S.  W.  932.  In  that  case  Mrs.  Elken, 
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the  wife  of  a  distinguished  lawyer  of  liie 
Gallatin  bar,  took,  under  his  will,  the  major 
part  of  his  estate  for  life  or  during  widow- 
hood. She  was  the  guardian  of  two  of  her 
minor  dau«^hters,  and  had  in  her  hands  as 
such  guardian  a  fund  belonging  to  them. 
She  settled  and  accounted  as  guardian.  Dur- 
ing her  guardianship  of  her  daughters  she 
made  them  costly  presents  suitable  to  their 
station  in  lifa  In  doing  so  she  expended 
more  than  the  income  derived  from  her 
wards'  estate  and  from  the  property  devised 
to  her  for  life  or  widowhood  by  ner  husband. 
She  claimed  no  credit  for  these  presents  on 
her  settlement  as  guardian.  She  believed 
that  she  had  the  right  to  thus  equip  and  sup- 
port her  daughters  in  conformity  to  the  So- 
cial standing  of  the  family.  At  the  time  she 
made  the  presents  she  expected  to  make  no 
charge  therefor,  and  so  stated  in  her  deposi- 
tion. One  of  the  daughters  married  Wooten. 
She  married  House.  Wooten  and  wife  filed 
a  bill  to  call  her  to  account  for  the  prc^erty 
devised  by  her  husband,  the  father  of  Mrs. 
Wooten.  She* was  allowed  credits  for  the 
presents  made  to  her  daughter,  althou^  in 
making  them  she  had  trenched  upon  the  cor- 
puA  of  the  estate  devised  to  her  for  life  or 
widowhood  by  her  husband.  Unless  the  con- 
tention here  can  be  sustained  under  the  un- 
derlying and  inherent  legal  or  equitable  logic 
of  that  case,  the  writer  knows  of  no  case  un- 
der which  it  can  be  sustained.  The  vnriter, 
being  on  the  losing  side  of  that  case,  has  no 
active  belief  that  its  logic  and  reason  can  be 
correctly  extended  beyond  the  facts  and  fam- 
ily relations  to  which  it  was  applied.  This 
assigned  error  is  not  well  taken,  and  is  over- 
rule. 

The  ninth  error  assigned  is  to  the  action 
of  the  chancellor  in  charging  Joseph  P.  Mc- 
Culley  $000  for  two  years'  rent  of  the  farm. 
As  we  understand  the  facts,  this  error  is 
well  taken.  There  is  no  proof  that  Joseph  P. 
McCulley  was  a  tenant  of  Mrs.  Miriam  Me- 
Culley  on  the  farm.  He  was  her  attorney 
in  fact,  and  had  the  control  of  it.  Hie  evi- 
idence  shows  that  he  received  as  rents  or 
from  the  products  of  the  farm  for  the  time 
specified  $540.45,  and  that  he  expended  for 
taxes,  fertilizers,  and  wheat  sacks  $187.04, 
leaving  the  net  proceeds  received  by  him 
from  the  farm  $301.81.  The  master  so  re- 
ported except  as  to  an  item  of  $11.34  for 
sacks,  and  the  chancellor  affirmed  his  report 
except  as  to  the  item  for  sacks,  which  the 
chancellor  allowed.  Nevertheless,  it  seems 
that  his  honor,  the  chancellor,  proceeded  to 
render  judgment  against  Joseph  P.  for  $000 
as  rents  for  the  land  for  two  years  at  a  ren- 
tal of  $300  per  year.  As  before  stated,  Jos- 
eph P.  was  no  renter  or  tenant  of  Mrs.  Mir- 
iam McCulley.  He  was  her  attorney  in  fact 
While  the  proof  shows  that  the  rent  of  the 
fai-m  was  worth  $300  per  year,  there  is  no 
evidence  that,  as  attorney  in  fact,  Joseph  P. 
was  guilty  of  any  fraud  or  dereliction  of 
duty.  In  this  state  of  facts  he  is  chargea- 
ble with  the  proceeds  of  the  farm  received  by 
him  less  his  proper  expenditures.  Hiis  er- 
ror is  sustained. 

The  tenth  and  last  error  assigned  is  di- 
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rected  to  the  action  of  the  chancellor  in  charg- 
ing intere8t^  against  defendants  on  the  pro- 
ceeds of  the  certificates  of  deposit  in  the 
Bank  of  Charleston.  The  complaint  is  that 
in  casting  the  account  George  M.  McCulley, 
us  administrator,  and  Joseph  P.,  are  charged 
with  interest  on  $2«119.50  received  on  these 
certificates  as  of  February,  1898,  and  that 
they  are  allowed  no  interest  on  disburse- 
ments made  by  them.  Manifestly,  the  com- 
plaint is  meritorious  if  the  defendants  made 
proper  disbursements  from  funds  in  their 
hands  claimed  by  the  complainants.  The 
first  deposition  of  Joseph  P.  McCulley,  by  an 
exhibit  thereto,  shows  that  he  paid  out  on 
account  of  the  estate  of  Joseph  McCulley, 
and  for  and  on  behalf  of  his  aunt,  Miriam, 
commencing  January  26,  1896,  and  ending 
January  15,  1899,  twenty-six  items,  aggre- 
gating the  sum  of  $1,744.92.  These  items 
embrace  one  for  $3  for  letters  of  administra- 
tion to  George  M.  McCulley,  one  for  $61,  ex- 
penses of  lawsuit,  and  one  for  $100  to  Mr. 
Allen,  attorney.  In  a  subsequent  deposition 
he  filed  an  additional  account  of  expendi- 
tures aggregating  $58,  and  in  this  second 
deposition  receipts  for  money  of  the  items 
charged  in  the  account  exhibited  with  his 
first  deposition  w^ere  presented.  It  is  suffi- 
cient for  us  to  say,  in  disposing  of  this  as- 
signment, that  the  defendants,  naving  been 
charged  interest,  are  entitled  to  credit  with 
interest  on  all  legal  and  proper  disburse- 
ments out  of  the  assets  received  from  the  es- 
tate of  Col.  Joseph  McCulley  from  the  date 
of  the  disbursements.  These  disbursements 
will  be  found  in  the  exhibit  to  the  first  depo- 
sition of  Joseph  P.  McCulley,  except  the 
three  items  of  payment  hereinbefore  desig- 
nated; that  is,  the  item  of  $3  for  letters  of 
administration  issued  to  George  M.  McCul- 
ley, the  item  of  $61.01  expense  of  law  suit, 
and  the  item  of  $100  paid  Mr.  Allen  as  an 
attorney.  Interest  ought  not  to  be  allowed 
on  these  items  in  any  aspect  of  the  case,  and 
for  the  reason  that  we  infer  the  $61.01  is  the 
cost  of  the  suit  over  the  nuncupative  will, 
and  the  $100  an  attorney's  fee  paid  in  that 
case.  In  other  respects  the  assignment 
ought  to  be  sustained. 

We  have  reported  the  facts  bearing  upon 
this  assignment.  It  is  manifest,  however, 
under  the  holding  of  the  majority  of  the 
court  that  it  is  of  no  consequence,  inasmuch 
as  we  have  held  that  the  defendants  are  not 
chargeable  with  the  proceeds  of  the  certifi- 
cates of  deposit,  as  Joseph  P.  took  them  un- 
der the  gift  from  his  uncle.  It  is,  moreover, 
apparent  under  our  holdings  herein  set  out, 
that  the  complainant  is  not  entitled  to  re- 
cover anything  from  the  defendants.  This 
being  so,  the  decree  of  the  chancellor  is  re- 
versed, and  the  bill  will  be  dismissed.  The 
costs  below  and  of  the  appeal  will  be  paid 
by  the  complainant  and  the  surety  on  his 
bond,  for  which  execution  will  issue. 

The  other  Judges  concur. 

A  petition  for  rehearing  and  for  a  further 
finding  of  facts  having  been  filed,  the  follow- 
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ing  response  was  handed  down  on  September 
22,  1900: 

We  are  asked  in  this  case  to  find  the  fol- 
lowing facts  in  addition  to  those  presented 
in  our  opinion  heretofore  filed:  (1)  That 
the  nuncupative  will  bears  date  January  21, 
1896,  and  was  probated  in  the  county  court 
of  McMinn  countv  February  3,  1896,  through 
the  testimony  of  George  M.  McCulley  and 
Maggie  Caywood,  the  two  subscribing  wit- 
nesses to  said  will.  (2)  That  said  alleged 
will  contains  the  following  language:  "Dur- 
ing his  last  illness,  on  Thursday  or  Friday 
morning  before  his  death,  he  gave  his  keys 
over  to  his  brother,  George,  and  told  him  to 
take  a  pocketbook  out  of  the  trunk, — the  one 
contain mg  bank  certificates, — saying  'In- 
dorse them  to  Joe,*  or  *I  will  indorse  them  to 
Joe,'  or  *I  have  indorsed  them  to  Joe.' "  To 
find  that  the  deposition  of  George  M.  McCul- 
ley contains  the  following  questions  and  an- 
swers on  cross-examination : 

XQ.  30.  When  Col.  McCulley  made  the 
statement  to  you,  you  thought  he  said,  "I 
have  indorsed  them  to  Joe,"  did  you  not  ? 

A.  I  did.  But  then  when  I  made  the  state- 
ment to  Onljr  I  thought  that  might  have  been 
the  way  of  it.  I  put  it  down  there.  I  am 
now  satisfied  he  said  for  me  to  indorse  them 
to  Joe. 

XQ.  31.  W^hen  you  came  to  look  at  the  cer- 
tificates after  Col.  McCulley's  death,  you 
found,  did  you  not,  that  they  were  not  in- 
dorsed by  him  as  you  thought  he  said  at  the 
time,  and  then  you  concluded  he  might  have 
said,  "I  will  indorse  them  to  Joe,"  or  "In- 
dorse them  to  Joe,"  as  you  put  it  down  in 
the  statement  which  you  probated  in  the 
county  court? 

A.  Yes,  I  found  they  were  not  indorsed  to 
Joe.  I  then  concluded  that  he  might  have 
said,  "I  will  indorse  them  to  Joe,"  or  for  me 
to  indorse  them  to  Joe. 

XQ,  32.  At  the  time  you  had  this  nuncu- 
pative will  written  and  probated  in  the  coun- 
ty court,  you  were  uncertain  whether  he  said 
"Indorse  them  to  Joe,"  or  "I  will  indorse 
them  to  Joe,"  or  "I  have  indorsed  them  to 
Joe,"  were  you  not? 

A.  Yes,  I  was  uncertain  when  the  will  was 
written,  but  then  I  believed,  or  was  satisfied 
of,  the  fact.  I  knew  it  was  his  intention  for 
them  to  be  indorsed  to  Joe,  yes,  from  the 
way  he  said  for  the  means  to  be  disposed  of. 

XQ,  37.  You  and  Maggie  Caywood  were 
the  only  witnesses  to  the  will  which  you  pro- 
bated in  the  county  court,  and  you  were  both 
sworn  in  said  court  to  the  contents  of  said 
will,  were  you  not? 

A.  Yes,  sir;  I  was  sworn.  I  suppose  we 
were  both  sworn. 

In  response  we  find  as  requested  by  the  pe- 
titioner, although  it  is  contrary  to  our  gen- 
eral rule  to  set  out  portions  of  the  evidence. 

We  are  further  asked  to  find  that  the  depo- 
sition of  Maggie  Caywood  contains  the  fol- 
lowing questions  and  answers: 

XQ.  7.  Are  you  the  same  Maggie  Caywood 
who  was  a  witness  to  the  nuncupative  will 
and  swore  to  the  same  in  both  the  county 
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and  circuit  courts  of  McMinn  county,  Ten- 
nessee? 

A.  Yes,  sir. 

XQ.  8.  Were  you  present  on  Thursday  or 
Friday  morning,  before  the  death  of  Col.  Mc- 
Gulley,  and  heard  a  conversation  between 
him  and  his  brother  Groorge,  in  regard  to  the 
bank  certificates? 

A.  No,  sir;  I  never  heard  him  talking  to 
his  brother. 

XQ,  9.  Was  his  brother,  George,  present 
during  the  conversation  which  you  had  with 
him  on  Monday  morning  before  his  death  t 

A.  No,  sir;  he  was  not. 

We  set  out  this  evidence  as  requested,  al- 
though, as  before  stated,  it  is  not  in  accord 
with  our  general  rule,  and  we  desire  to  say 
in  this  connection  that  it  does  not  change 
the  result  reached  by  us  in  our  statement  of 
our  final  conclusion  of  fact  in  relation  to  the 
matter  testified  to  by  the  parties  in  the  ques- 
tions and  answers  herein  copied. 

The  petition  to  rehear  submits  and  insists 
upon  the  proposition  that  George  M.  McCul- 
ley  and  Joseph  P.  McCuUey,  having  at- 
tempted and  sought  to  hold  the  bank  certifi- 
cates as  the  property  of  Joseph  P.  under  a 
nuncupative  will,  are  now  estopped  to  lay 
claim  to  the  same  under  a  gift  causa  mortis. 
Under  the  facts  of  this  case  reported  in  our 
former  opinion,  we  cannot  assent  to  this 
proposition. 

It  is  next  said  in  the  petition  that  George 
M.  ;^feCulley  knew  that  Maggie  Caywood 
was  not  present  when  Joseph  McCulley  is  al- 
leged to  nave  made  the  statements  set  forth 
in  the  nuncupative  will,  for  Billy,  the  colored 
boy,  was  told  to  go  out,  and  uiat,  notwith- 
standing this,  George  M.  permits  her  to 
stand  side  by  side  with  him,  and  under  her 
oath  assist  him  in  making  a  legal  document 
purported,  by  which  George  M.,  as  adminis- 
trator, transferred  the  bank  certificates  to 
his  son,  Joseph  P. ;  and  it  is  insisted  that  he 
should  not  be  permitted  to  take  a  different 
stand,  and  that,  on  the  contrary,  he  should 
be  held  strictly  to  the  statements  sworn  to 
by  him  as  contained  in  the  nuncupative  will. 
It  is  urged  in  this  connection  that  his  state- 
ments as  contained  in  the  nuncupative  will 
are  the  more  reliable,  because  the  matter 
was  then  fresh  in  his  mind;  and  it  is  said 
that  he  should  not  now  be  permitted,  after 
the  lapse  of  two  years  or  more,  and  after 
the  nuncupative  will  had  been  set  aside,  to 
discover  what  the  deceased  said  by  a  course 
of  reason  in  his  own  mind,  and  through  that 
intellectual  process  transfer  to  his  son  by 
gift  causa  mortis  what  he  was  attempting 
to  transfer  to  him  by  the  nuncupative  will. 
It  is  seriously  contended  that  this  conduct 
of  George  M.  McCulley  and  Maggie  Caywood 
is  subject  to  severe  criticism,  and  that  their 
conduct  ought  to  repel  them  from  the  court. 
Of  course,  we  recognize  the  fact  that  the  ef- 
fort of  George  M.  McCulley  to  establish  the 
nuncupative  will  subjects  his  conduct  to 
criticism,  and  to  legitimate  criticism.  But, 
as  we  stated  in  our  opinion  heretofore  filed, 
the  proof  shows  that  no  fraudulent  design 
or  purpose  was  contemplated  by  him,  for  he 
62  L.  K.  A. 


took  the  advice  of  eminent  counsel,  stated 
to  them  substantially  what  he  states  in  his 
deposition  in  this  case,  and  took  their  ad- 
vice. Moreover,  it  is  clear  from  the  evi- 
dence in  the  record  that  Col.  Joseph  McCul- 
ley actually  intended  for  his  nephew,  Joseph, 
to  have  his  property,  the  sole  question  in  the 
case  being  whether  or  not  he  had  consummat- 
ed his  intention  in  such  form  as  to  make  it 
effective  under  the  law.  As  before  stated, 
the  writer  is  of  opinion  that  he  did  not  con- 
summate his  gift  of  the  bank  certificates, 
and  hence  that  they  did  not  pass  to  his  neph- 
ew as  a  gift  causa  mortis.  The  majority  of 
the  court  held  otherwise,  and,  while  the  writ- 
er recognizes  that  the  question  is  a  nicely 
balanced  one,  he  is  not  disposed  to  argue 
against  the  result  reached  by  his  brother 
judges,  because,  as  before  stated,  the  whole 
record  discloses  that  it  was  the  manifest  in- 
tention of  Col.  McCulley  to  thus  dispose  of 
his  personal  property.  This  response  will 
be  filed  to  the  petition  to  rehear,  and  made 
a  part  of  the  record. 

The  other  Judges  concur. 

Messrs.  Gaston  ft  Madison  and  GeoT^e 
G.  Williams,  for  complainant: 

Too  much  care  cannot  be  taken  in  insist- 
ing on  the  most  convincing  evidence  in  cases 
of  this  kind,  for  these  donations  do  amount 
to  a  revocation  pro  tanto  of  written  wills, 
and,  not  being  subject  to  the  forms  prescribed 
for  nuncupative  wills,  they  are  certainly  of 
a  dangerous  nature. 

Sheegog  v.  Perkins,  4  Baxt  280;  Miller  v. 
Jeffrcss,  4  Gratt.  472. 

In  order  to  make  this  gift  complete  it 
must  appear  absolutely  and  beyond  a  doubt 
that  the  donor  intended  to  part  with  his  do- 
minion over  the  property.  If  the  intentions 
to  give  or  to  declare  the  trust  are  not  clear- 
ly made  out,  it  cannot  be  supported,  and  if 
upon  the  facts  the  matter  be  enveloped  in 
doubt  that  doubt  must  prevail  against  the 
hypothesis  of  a  gift. 

Lewis  V.  Mei-ritt,  42  Hun,  161;  Hatch  ▼. 
Atkinson,  56  Me.  324,  96  Am.  Dec.  464. 

The  chancellor  erred  in  decreeing  that  the 
note  for  $1,200  executed  by  Joe  P.  McCulley 
to  Joseph  McCulley,  and  indorsed  to  Mag- 
gie Caywood  by  Joseph  McCulley,  was  her 
property,  and  not  an  asset  of  the  estate  of 
Joseph  McCulley.  It  was  found  with  the 
papers  of  Joseph  McCulley,  and  was  by  Jo- 
seph P.  McCulley  turned  over  to  Maggie  Cay- 
wood after  Joseph  McCulley's  death.  This 
was  done  without  any  authority  or  direction 
to  do  so.  She  never  had  any  control  of  it 
during  Colonel  McCul ley's  life,  and  could  not 
maintain  suit  therein. 

2  Am.  &  Eng.  Enc.  Law,  pp.  342,  382. 

The  title  must  pass  out  of  the  donor  in  his 
lifetime,  or  it  cannot  reach  the  donee. 

Walsh's  Appeal,  122  Pa.  177,  1  L.  R.  A. 
638,  15  Atl.  470. 

yiessrs.  Slayfield  ft  Son  ft  Aiken,  also 
for  complainant: 

George  M.  McCulley  and  Joseph  P.  Mc- 
Culley having  attempted  and  sought  to  hold 
the  bank  certificates  as  Joseph  P.'s  by  a  nun- 
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cupative  «rill,  thej  are  now  estopped  to  lay 
claim  to  said  certificates  as  Joseph  P.'s  by 
gift  causa  mortis. 

An  intention  to  give  is  not  a  gift;  and  so 
long  as  the  gift  is  left  incomplete  a  court  of 
equity  will  not  interfere  and  give  it  effect. 

Flanders  v.  Blandy,  45  Ohio  St.  108,  12  N. 
E.  321 ;  Snotoden  v.  Reid,  67  Md.  130,  8  Atl. 
661,  10  Atl.  175;  Oray  v.  Barton,  55  N.  Y. 
68,  14  Am.  Rep.  181;  Martin  v.  Funk,  75  N. 
Y.  134,  31  Am.  Rep.  446;  2  Kent,  Com.  438; 
Gano  V.  Fisk,  43  Ohio  St.  462,  54  Am.  Rep. 
819,  3  N.  E.  532;  Pearson  v.  Pearson,  7 
Johns.  26. 

Gifts  owusa  mortis  are  exceptions  to  the 
law  governing  testamentary  dispositions,  not 
to  be  extended  by  way  of  analogy. 

Walsh's  Appeal,  122  Pa.  177,  1  L.  R.  A. 
535,  15  Atl.  470;  Oano  v.  Fisk,  43  Ohio  St 
462,  54  Am.  Rep.  819,  3  N.  E.  532. 

However  apparent  the  intention  of  the  de- 
ceased to  miUce  a  gift,  such  intention  is  of 
itself  unavailing  to  sustain  it. 

Beaver  v.  Beaver,  117  N.  Y.  421,  6  L.  R.  A. 
403,  22  N.  £.  940;  Delmotte  v.  Taylor,  I 
Redf.  417 ;  Young  v.  Young,  80  N.  Y.  422,  36 
Am.  Rep.  634;  Curry  v.  Powers,  70  N.  Y. 
212,  26  Am.  Rep.  577;  Ward  v.  Turner,  2 
Ves.  Sr.  431,  1  White  &  T.  Lead.  Gas.  in 
£q.  1058. 

To  establish  a  parol  gift  inter  vivos  it 
must  be  shown  that  the  thing  given  was  de- 
livered accompanied  by  terms  of  present  and 
absolute  gift. 

Rhodes  v.  Childs,  64  Pa.  24;  Waynesburg 
College's  Appeal,  111  Pa.  130,  56  Am.  Rep. 
252,  3  Atl.  19. 

To  establish  a  gift  causa  mortis  the  com- 
mon law  requires  clear  and  unmistakable 
proof,  not  only  of  an  intention  to  give,  but 
of  an  actual  gift  perfected  by  delivery. 

Hatch  V.  Atkinson,  56  Me.  324,  96  Am. 
Dec.  464. 

If  a  donor,  intending  to  make  a  gift  of  per- 
sonalty, places  the  property  intended  to  be 
given  in  the  hand  of  an  agent  to  deliver  to 
the  donee,  and  the  donor  dies  before  delivery, 
no  delivery  can  then  be  made,  because  the  au- 
thority of  the  agent  to  act  ends  with  the 
death  of  the  principal. 

2  Kent,  Ck>m.  645,  V  4;  1  Minor,  Inst  2d 
ed.  p.  224. 

There  can  be  no  question  but  that  George 
M.,  being  the  agent  of  Joseph  McCulley, 
would  have  been  bound  to  redeliver  the  cer- 
tificates to  him,  for  it  is  of  the  essence  of  a 
gift  that  it  is  voluntary  and  may  be  recalled 
any  time  before  actual  completion. 

Peck  V.  Rees,  7  Utah,  467,  13  L.  R.  A.  714, 
27  Pac  581;  Younge  v.  Ouilbeau,  3  Wall. 
636,  18  L.  ed.  262;  Parmelee  v.  Simpson,  5 
Wall.  82,  18  L.  ed.  542. 

Messrs,  Allen  ft  iTins  for  appellees. 

The  above  opinion  teas  affirmed  orally  by 
the  Supreme  Court  on  October  27,  1900. 
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SOUTHERN      INSURANCE      COMPANY, 
Appt,, 

V. 

E.  M.  ESTES  et  al. 


NORTH   BRITISH   &   MERCANTILE  IN- 
SURANCE  COMPANY,   Appt., 

V, 

SAME. 


(. 


.Tenn.. 


.) 


1.  Ifeltlier  tlte  exlatence  of  a  vendor'a 
lien  on  Insured  property,  nor  the  In- 
•tltntlon  of  proceedlnffa  to  foreclose 

It,  avoids  the  policy  under  a  clause  making 
it  void  If  the  Interest  of  the  Insured  be  other 
than  unconditional  or  sole  ownership,  or  if 
foreclosure  proceedings  be  commenced  with 
notice  of  sale  by  virtue  of  any  mortgage  or 
trust  deed. 

2.  Pnyutent  of  pnrebaae  money  and 
delivery  of  tbe  deed  to  the  buyer's  agent 
may  be  found  from  the  facts  that  he  swore 
iu  his  proofs  of  loss  for  insurance  on  the 
property  that  he  owned  it,  that  the  sellers 
present  testified  that  they  had  been  paid, 
and  no  claim  had  been  made  on  the  part  of 
absent  ones,  and  that  the  deed  was  executed 
and  left  at  the  office  of  a  Justice  of  the  peace. 

8.  Tlie  provision  of  tlte  vrar  revenue 
act  that  no  instrument  required  by  law  to  be 
stamped,  which  is  issued  without  a  stamp, 
shall  be  recorded  or  used  as  evidence  in  any 
court  until  a  stamp  shall  be  afiized,  does  not 
destroy  an  unstamped  instrument  as  a  muni- 
ment of  title,  nor  its  competency  as  evidence 
in  a  state  court. 


(January  19,  1901.) 

APPEIALS  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Davidson  Coun- 
ty in  favor  of  plaintiffs  in  an  action  brought 
to  recover  an  amount  alleged  to  be  due  on 
certain  lire  insurance  policies.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  J.  Vertrees  and  J.  A.  Oart- 
wriglit  for  appellants. 

Messrs.  H.  A.  I<iiok,  Bntlierford  ft 
Bntlierf oTd,  and  B.  O.  Allen  for  appel- 

McAlister,  J.,  delivered  the  opinion  of 
the  court: 

These  actions  were  commenced  separately 
to  recover  on  policies  of  fire  insurance.  The 
same  questions  being  involved  in  both  suits, 
they  were  consolidated  in  the  court  below, 


Note. — For  conditions  in  policy  as  to  sole 
and  unconditional  ownership  of  property,  see 
other  cases  in  this  series,  as  follows:  Hamil- 
ton V.  Dwelling  House  Ins.  Co.  (Mich.)  22  L. 
R.  A.  627;  Syndicate  Ina  Co.  v.  Bohn  (C.  C. 
App.  8th  C.)  27  L.  R.  A.  614;  and  Dumas  v. 
Northwestern  Nat.  Ins.  Co.  (D.  C.)  40  L.  R.  A. 
368. 

As  to  effect  of  omission  to  stamp  an  instru- 
ment on  which  the  law  requires  a  stamp,  see 
note  to  Knox  v.  Rossi  (Nev.)  48  L.  R.  A.  806 ; 
also  Wingert  v.  Zelgler  (Md.)  61  L.  R.  A.  31C 
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and  heard  together.  The  trial  resulted  in  a 
verdict  and  judgment  against  each  company 
for  the  sum  of  $1,000,  the  amount  of  its  pol- 
icy, with  interest.  Both  companies  ap- 
pealed, and  have  assigned  errors.  The  decla- 
rations allege  that  on  the  13th  of  February, 
1S99,  the  defendant  companies  issued  to  the 
plaintiff,  E.  M.  Estes,  policies  of  fire  insur- 
ance for  the  sum  of  $1,000  each  on  a  certain 
mill  building,  machinery,  etc.,  known  as 
"Brentwood  Mills,"  situated  in  Williamson 
county,  Tennessee.  The  policies  contained  a 
clause,  "loss,  if  any,  payable  to  W.  A.  Hun- 
ter, Jr.,  as  his  interest  may  appear."  On 
the  Ist  April,  1899,  said  building,  machinery, 
etc.,  were  totally  destroyed  by' fire,  without 
the  fault  of  the  plaintiff.  Defendant  com- 
panies were  notified  of  the  loss,  and  within 
the  time  prescribed  by  the  policies  the  plain- 
tiff filed  with  defendants  proofs  of  loss,  and 
defendants,  although  often  requested  to  pay 
said  loss,  have  wholly  failed  and  refused  to 
do  so.  Defendants  pleaded  the  general  Is- 
sue, and  also  following  special  pleas,  to  wit : 
"First.  That  at  the  time  the  insurance  was 
applied  for  and  obtained  the  plaintiff  stated 
and  represented  to  the  defendants  that  he 
owned  the  entire  interest  in  the  property  in- 
sured, and  the  policy  itself  contains  such  rep- 
resentation, but  as  a  matter  of  fact  the 
plaintiff  was  the  owTier  only  of  an  undivided 
interest  in  the  property,  and  not  the  whole 
thereof,  which  unaivideil  interest  was  en- 
cumbered by  a  vendor's  lien  in  favor  of  one 
W.  A.  Hunter  for  $1,260.80,  which  is  unpaid, 
and  also  by  a  trust  mortgage  in  favor  of  one 
J.  E.  Vandergrift  for  $100,  unpaid,  whereof 
the  defendants  then  had  no  knowledge."  It 
is  further  averred  that  the  contract  of  insur- 
ance contains  the  following  clause,  to  wit: 
"This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  here- 
to, shall  be  void  ...  if  the  interest  of 
the  insured  be  other  than  unconditional  or 
sole  ownership,  or  if  the  subject  of  insurance 
be  a  building  on  ground  not  owned  by  the  in- 
sured in  fee  simple,  or  if  with  knowledge  of 
the  insured,  foreclosure  proceedings  be  com- 
menced, with  notice  given  of  sale  of  any 
property  covered  by  the  policy  by  virtue  of 
any  mortgage  or  trust  deed."  Defendants 
further  aver  that  at  the  time  of  the  issuance 
of  the  policy  sued  on,  or  about  the  12th  Jan- 
uary, 1899,  the  property  insured  was  encum- 
bered by  a  vendor's  lien  in  favor  of  one  W. 
A.  Hunter,  and  of  which  the  defendant  had 
no  knowledge,  and  that  on  the  1st  day  of 
March,  1899.  the  said  Hunter  exhibited  his 
bill  in  the  chancery  court  of  Franklin,  Wil- 
liamson county,  Tenn.,  to  enforce  or  fore- 
close said  lien  against  the  property  for  the 
payment  of  $1,260.80  due  and  secured  by 
said  lien  as  aforesaid.  Defendants  aver  that 
plaintiff  had  notice  or  knowledge  of  said 
foreclosure  proceedings  before  the  destruc- 
tion of  the  property  insured,  but  that  de- 
fendants had  no  notice  thereof;  wherefore 
defendants  say  said  policy  is  utterly  void. 
Plaintiff  demurred  to  this  last  or  third  plea, 
the  demurrer  was  sustained,  and  this  action 
of  the  court  is  assigned  as  the  first  error. 

It  will  be  observed  that  the  foreclosure 
52  L.  R.  A. 


proceedings  mentioned  in  the  policies  relate 
to  mortgages  or  deeds  of  trust.  But  it  is  in- 
sisted on  behalf  of  the  company  that  the 
clause  of  the  policy  in  question  applies  with 
ecjual  force  to  proceedings  to  enforce  a  ven- 
dor's lien,  and  that  there  can  be  no  difference 
in  principle,  under  the  clause  quoted,  be- 
tween the  foreclosure  of  a  vendor's  lien  and 
the  foreclosure  of  a  mortgage  or  deed  of 
trust.  In  Delahay  v.  Memphis  Ins,  Co.  8 
Humph.  G84,  it  was  held  that  a  failure  on  the 
part  of  assured  to  disclose  the  existence  of 
a  mortgage  on  the  property  is  not  a  circum- 
stance material  to  the  risk,  and  will  not 
avoid  the  policy.  The  reason  given  for  the 
ruling  is  that  a  mortgage  or  deed  of  trust  is 
only  a  security  for  the  debt,  and  if  the  prop- 
erty be  destroyed  the  debt  remains,  so  that 
the  assured  has  as  much  interest  in  protect- 
ing the  property  as  if  there  were  no  encum- 
brnnce  on  it.  In  the  case  of  Manhattan  Ins. 
Co.  V.  Barker,  7  Heisk.  504,  it  was  a  condi- 
tion of  the  policy  that  it  should  be  void  if 
the  interest  of  the  insured  in  the  property 
be  any  other  than  the  entire,  unconditional, 
and  sole  ownership  of  the  property  for  the 
use  and  benefit  of  the  assured,  and  this  be 
not  represented  to  the  company.  It  ap- 
peared in  that  case  there  was  an  undisclosed 
vendor's  lien  on  the  goods  sold,  but  the  court 
held  that  fact  did  not  avoid  the  insurance. 
It  was  held  that  the  equitable  owner  of  prop- 
erty is  "the  entire  and  sole  owner,"  within 
the  meaning  of  the  policy.  The  reasoning  of 
the  court  was  that  if  the  existence  of  a  lien 
by  a  regular  mortgage,  undiscloscMl,  does  nat 
vitiate  a  policy,  then  one  based  merely  on 
the  retention  of  title  by  the  vendor  would 
have  no  more  effect.  So,  in  Franklin  F,  /iw. 
Co.  V.  Crockett,  7  Lea,  725,  the  policy  pro- 
vided, as  in  this  case,  that  "if  the  interest 
of  the  assured  in  the  property  be  any  other 
than  the  entire,  unconditional,  and  sole  own- 
ership of  the  property  for  the  use  of  the  as- 
sured, of  if  the  building  insured  stands  on 
leased  ground,  it  must  be  so  represented  to 
the  company,  and  so  expressed  in  the  writ- 
ten part  of  this  policy;  otherwise,  the  pol- 
icy shall  be  void."  It  appeared  that  the  as- 
sured only  had  a  title  bond  to  the  premises. 
Held,  the  policy  was  not  avoided,  inasmuch 
as  the  failure  to  disclose  the  fact  that  the 
property  was  encumbered  was  not  material 
to  the  risk.  The  same  principles  were  reaf- 
firmed by  this  court  in  Light  v.  Insurance 
Co.  105  Tenn.  480,  58  S.  W.  851. 

If,  then,  the  existence  of  an  undisclosed 
mortgage,  deed  of  trust,  or  vendor's  lien  on 
the  property  insured  will  not  invalidate  the 
insurance,  we  cannot  perceive  how,  on  prin- 
ciple, notice  of  foreclosure  of  the  mortgage 
or  vendor's  lien  could  have  that  effect,  not- 
withstanding such  a  stipulation  in  the  pol- 
icy. Foreclosure  proceedings  are,  of  course, 
the  remedy  of  the  mortgagee  for  nonpay- 
ment of  his  debt  on  maturity  of  the  mort- 
gage or  when  the  same  is  overdue.  The  rem- 
edy is  an  incident  of  the  mortgage,  and, 
while  the  ownership  of  the  property  may 
thus  be  changed  during  the  currency  of  the 
insurance,  it  is  a  result  that  is  brought 
about  by  the  existence  of  the  mortmp.  The 
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fact  of  the  existence  of  the  mortgage,  as  we 
have  already  seen,  does  not  vitiate  the  in- 
surance. 

The  '  next  assignment  is  that  the  court 
erred  in  charging  the  jury  on  the  subject  of 
the  equitable  ownership  of  the  property. 
The  facts  necessary  to  be  stated  in  this  con- 
nection are  that  W.  A.  Hunter,  Jr.,  origi- 
nally owned  said  mill,  and  sold  it  by  deed  to 
Doltson  &  Roser,  retaining  a  vendor's  lien 
to  secure  unpaid  purchase  money.  On  the 
3]  St  August,  1898,  Dohson  and  wife,  by  deed, 
conveyed  to  the  plaintiff,  E.  M.  Estes,  a  one- 
third  interest  in  said  property,  Estes  assum- 
ing the  payment  of  one  third  the  purchase 
money  due  Hunter.  On  October  18,  1893, 
Dobson  and  wife  sold  their  remaining  one- 
third  interest  in  said  mill  to  the  plaintiff,  E. 
M.  Estes,  the  latter  assuming  another  third 
of  Dobson's  indebtedness  to  Hunter.  It  is 
not  disputed  that  these  two  deeds  were  ex- 
ecuted and  delivered  to  Estes,  and  the  pur- 
chase money  paid  by  him.  It  further  ap- 
pears that  on  the  30th  December,  1898,  Dob- 
son  and  wife  and  Roser  and  wife  joined  in 
a  deed  conveying  to  Estes  the  remaining  one- 
third  interest  in  the  mill  property,  Estes  as- 
suming payment  of  balance  of  purchase 
money  due  Hunter.  This  last  deed  recites 
that  $200  was  paid  in  cash,  and  notes  ex- 
ecuted for  the  balance,  and  that  the  other 
two  thirds  of  said  tract  had  been  by  us  here- 
tofore sold  to  said  Estes  by  deed,  which  is 
hereby  ratified  and  affirmed.  It  is  further 
recited  that  it  was  the  intention  of  the 
grantors  to  transfer  the  whole  of  said  tract 
known  as  the  "Brentwood  Mills  Tract." 
Roser  and  wife  signed  and  acknowledge<l 
this  last  deed,  and  left  it  at  Esquire  Roser 's 
office,  where  Dobson  later  signed  and  ac- 
knowledged same.  It  is  insisted  on  behalf 
of  defendants  that  this  last  deed  was  never 
in  fact  delivered  by  the  grantors  to  Estes, 
the  plaintiff,  and  hence  the  latter  was  not 
the  sole  owner  of  the  property  at  the  time 
the  insurance  was  effected  and  when  the  loss 
occurred.  Estes  died  before  the  trial,  and, 
in  the  absence  of  his  testimony,  there  was 
some  confusion  about  the  delivery  of  the 
Inst  deed.  Estes  swears  in  his  proofs  of  loss 
that  he  was  the  owner  of  the  entire  prop- 
erty. Dobson  testifies  that  the  entire  pur- 
rhnse  money  due  him  had  been  paid,  and 
that  Roser  told  him  that  he  had  sold  his  en- 
tire interest  to  Estes.  Roser  and  wife,  it 
appears,  have  removed  from  the  state,  and 
their  evidence  was  not  heard.  Roser  and 
wife  have  never  filed  with  the  administrator 
"  of  Estes  any  claim  for  unpaid  purchase  mon- 
oy.  It  ap])ears  that  Estes  applied  for  and 
obtained  the  insurance  January  12,  1899. 
At  that  time  it  was  conceiled  that  he  owned 
ft  two-thirds  undivided  interest  in  the  mill 
property,  and  that  he  had  contracted  for 
the  remaining  one-third  interest,  but  it  is 
denied  that  the  deed  to  this  remaining  one- 
third  interest  has  over  been  delivered  to  him. 
It  is  also  shown  by  the  proof  that  at  the 
time  Estes  took  out  the  insurance  he  told 
Hart,  the  a^rent,  that  he  owned  two  thirds  of 
the  mill  property,  and  had  contracted  for 
the  remaining  one-third  interest.  Now, 
r.2  L.  P.  A. 


upon  these  facts  in  proof,  it  is  assigned  as 
error  that  the  courts  charged  the  jury  as  fol- 
lows, namely:  "If  you  find  from  the  proof 
that  E.  M.  Estes  had  previously  purchased 
and  obtained  deeds  to  two  thirds  of  the  prop- 
erty insured;  that  subsequently  he  con- 
tracted verbally  for  the  purchase  of  the  re- 
maining third ;  that,  pursuant  to  such  verbal 
agreement,  Estes  paid  in  cash  the  sum  of 
$200,  with  the  understanding  that  the  ven- 
dors would  execute  a  deed,  and  deposit  the 
same  with  an  attorney,  to  be  by  him  deliv- 
ered to  Estes  as  soon  as  the  balance  of  the 
purchase  money  was  paid  in  full ;  if  you  fur- 
ther find  that  said  balance  was  paid,  and  the 
deed  subsequently  delivered  as  agreed, — then, 
in  such  case,  Estes  would  be  the  equitable 
owner  of  an  insurable  interest  in  the  prop- 
erty, under  the  terms  of  the  two  policies, 
and  your  verdict  should  be  for  the  plaintiff 
in  both  cases."  It  is  not  insisted  that  this 
charge  is  erroneous  as  an  abstract  proposi- 
tion, but  the  claim  is  that  there  was  no  evi- 
dence whatever  that  the  deed  was  to  be  re- 
tained to  be  delivered  upon  the  payment  of 
the  notes.  It  is  insisted,  further,  Uiat  there 
was  no  evidence  that  the  notes  were  paid  or 
that  the  deed  was  ever  delivered.  It  is  true 
there  is  no  direct  and  positive  testimony 
that  the  notes  were  paid  or  that  the  deed 
was  ever  delivered,  but  we  think,  from  the 
facts  and  circumstances  already  recited,  the 
jury  were  well  warranted  in  believing  that 
the  notes  had  all  been  paid,  and  that  the 
deed  had  been  executed  and  delivered  to  Par- 
ham  for  the  vendee,  Estes. 

The  next  assignment  is  the  court  erred  in 
admitting  as  evidence  the  three  deeds  to  Es- 
tes, dated,  respectively,  October  18,  1898,. 
August  20,  1898,  and  December  30,  1898,  for 
the  reason  they  were  not  stamped.  The  war 
revenue  act  enacted  by  Congress  in  1898  pro- 
vided that  certain  instruments,  incluaing' 
deeds,  should  be  stamped.  Section  13  pro- 
vides that  if  a  document  required  to  be 
stamped  is  either  issued  or  recorded  with- 
out being  duly  stamped,  with  intent  to  evade 
the  law,  the  person  offending  shall  be  guilty 
of  a  misdemeanor,  and  it  further  provides 
that  such  instrument,  document,  or  paper, 
not  being  stamped  according  to  law,  shall 
be  deemed  invalid  and  of  no  effect.  Section 
14  provides  that  "hereafter  no  instrument, 
document,  or  paper  required  by  law  to  be 
stamped,  whicn  nas  been  signed  or  issued 
without  being  duly  stamped,  or  with  a  de- 
ficient stamp,  nor  any  copy  thereof,  shall  be 
recorded  or  admitted  or  used  as  evidence  in 
any  court  until  a  legal  stamp  or  stamp  de- 
noting the  amoimt  of  tax  shall  have  been 
affixed  thereto  as  prescribed  by  law."  This 
question  first  arose  in  this  state  in  1867,  in 
the  case  of  Miller  v.  Morrow,  3  Coldw.  587, 
under  the  internal  revenue  acts  of  1862  and 
18d6.  In  that  case,  Judge  Shackleford  de- 
livering the  opinion,  the  court  held  that  the 
act  of  Congress  which  forbade  the  recording 
and  using  in  evidence  any  instrument,  docu- 
ment, or  paper  required  by  law  to  be 
stamped,  unless  a  stamp  of  the  proper 
amount  shall  have  been  affixed  was  appli- 
cable alike  to  the  proceedings  in  state^^and^ 
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Federal  courts,  and  hence  that  a  deed  regis- 
tered without  being  so  stamped  was  invalid 
as  evidence  and  as  a  muniment  of  title.  A 
petition  to  rehear  was  granted,  and  the  cause 
was  thereafter  continued  from  term  to  term. 
In  the  meantime  the  case  of  Sporrer  v.  Eif- 
Jer,  1  Heisk.  638,  was  decided,  in  which  the 
court  reached  a  directly  contrary  conclusion. 
Judge  Turney,  in  delivering  the  opinion  in 
the  case,  said:  "There  has  been  no  delega- 
tion by  the  states  to  Congress  of  power  or 
authority  to  legislate  for  the  internal  regu- 
lation of  the  states,  nor  are  the  people  of 
the  states  prohibited  by  the  Constitution 
from  creating  and  regulating  the  courts  of 
the  states  and  declarmg  the  rules  for  their 
government.  The  legislature  of  the  state  is 
the  only  power  which  can  enlarge  or  contract 
the  rules  of  evidence,  or  create  and  enforce 
new  rules  in  the  courts  of  the  state.  If  Con- 
gress may  by  its  enactments  make  or  chsuige 
the  rules  of  evidence  as  applicable  to  the 
courts  of  the  states  in  any  one  particular,  it 
may  in  all  things.  ...  It  follows," 
said  the  court,  that  "stamps  are  not  neces- 
sary to  the  validity  of  a  paper  as  a  muni- 
ment of  title,  nor  to  its  competency  aa  evi- 
dence in  the  courts  of  the  states."  This  case 
had  been  decided  when  Miller  v.  Morrow  was 
finally  heard,  and  the  court  reversed  the 
former  ruling,  and  adhered  to  the  opposite 
view  of  the  law,  as  announced  in  Sporrer 
V.  Eifler,  1  Heisk.  663.  The  case  of 
Miller  v.  Morrow,  on  the  second  hear- 
ing, is  reported  in  5  Heisk.  689.  These 
rulings  were  afterwards  followed  in 
Walt  v.  Walsh,  10  Heisk.  321,  and 
in  Bangeas  v.  Partee,  2  Tenn.  Cas.  269.  An 
able  argument  has  been  submitted  attack- 
ing the  soundness  of  the  views  expressed  in 
Sporrer  v.  Eifler,  1  Heisk.  633,  and  insist- 
ing that  the  rule  announced  in  Miller  v.  Mor- 
row, when  first  decided  and  reported  in  3 
Coldw.  587,  is  the  correct  doctrine.  But  we 
arc  satisfied,  after  an  extended  examination 
of  the  cases,  that  the  great  weight  of  author- 
ity sustains  the  ruling  in  Sporrer  v.  Eifler, 
1  Heisk.  633. 

Prof.  Wharton,  in  his  work  upon  the  Law 
of  Evidence  (§  697),  thus  lays  down  the 
rule  that  should  govern  in  such  cases:  "Un- 
der the  Federal  statutes  of  1864  and  1866, 
providing  that  instruments  without  stamps 
should  not  be  received  in  evidence,  the  que's- 
tion  frequently  arose  whether  stamps  were 
necessary  prerequisites  to  the  reception  of 
instruments  in  state  courts.  As  to  this  ques- 
tion, it  is  now  necessary  only  to  say  that, 
if  the  statutes  in  this  respect  controlled  the 
state  courts,  then  there  would  be  no  other 
department  of  state  or  local  law,  whether 
as  to  principle  or  practice,  which  Congress, 
at  least,  by  subjecting  litigation  of  the  par- 
ticular point  to  a  tax,  would  not  in  like  man- 
ner be  able  to  control.  To  admit  the  con- 
stitutional right  of  Congress,  therefore,  to 
attach  limitations  to  the  reception  of  evi- 
dence in  the  state  courts,  would  be  to  admit 
the  right  of  Congress  to  control  the  materi- 
als on  which  the  decisions  of  the  courts  of 
f»articular  states  should  be  based.  That  the 
imitation  in  question  was  not  within  the 
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power  of  Congress  waa  ruled  by  a  series  of 
state  courts.  In  other  jurisdictions,  how- 
ever, this  limitation  of  the  scope  of  the  stat- 
utes has  been  denied,  though  on  reasoning 
which  it  is  difficult  to  reconcile  with  the 
tenor  of  authorities  in  this  branch  of  private 
international  law,  or  with  the  sovereignty 
conceded  by  the  Federal  Constitution  to  the 
states  in  all  matters  of  process  and  evidence. 
A  stamp  act  has  no  force  on  the  principles  of 
international  law,  unless  imposed  by  the  lo- 
cal sovereignty,  and  to  concede  sovereignty 
to  the  Federal  government  as  to  the  eviden- 
tial rules  of  state  courts  is  to  surrender  state 
sovereignty  in  one  of  its  prime  functions." 
It  is  worthy  of  remark  that  Prof.  Wharton, 
in  announcing  the  rule  of  evidence  on  this 
subject,  gives  substantially  the  same  reasons 
as  those  expressed  by  Judge  Turney  in  Spor- 
rer V.  Eifler,  decided  many  years  anterior. 
That  case  was  among  the  first  to  announce 
the  rule,  and  its  primacy  as  a  precedent  has 
been  recognized  and  followed  in  the  adjudi- 
cations of  other  states,  until  now  it  is  the 
firmly-established  doctrine. 

It  will  be  observed  that  the  war  revenue 
act  of  1898  not  only  declares  that  an  un- 
stamped deed  shall  not  be  received  or  used 
as  evidence  in  any  court,  but  adjudges  it  in- 
valid and  of  no  effect.  If  the  power  to  in- 
validate the  contracts  of  the  citizens  of  a 
stete  because  unstemped  resides  in  the  na- 
tional legislature,  it  must  be  derived  alone 
from  that  provision  of  the  Federal  Constitu- 
tion which  authorizes  Congress  to  levy  taxes, 
duties,  imposts,  and  excises,  and  to  provide 
for  the  payment  of  the  debts  and  expenses 
of  the  Union.  But,  as  said  by  the  court  in 
Latham  v.  Smith,  45  111.  31,  "the  power  of 
Congress  te  tax  these  inst rumen te  can  be 
effectually  carried  out  by  the  imposition  of 
a  fine  upon  the  negligent  party,  if  wilfully 
so,  and  the  innocent  payee  (or  contractee) 
fully  protected,  without  any  encroachment 
upon  the  right  of  the  states  to  make  the  in- 
strument valid  as  evidence  in  their  own. 
courto  and  for  all  other  purposes  germane  to 
its  execution."  That  court  further  said: 
'•'While  we  concede  to  the  Congress  the  power 
to  lay  and  collect  taxes,  duties,  imposte,  and 
excises  to  pay  the  debte  of  the  Union,  we 
deny  its  power  to  go  into  the  states,  and. 
under  the  pretense  of  laying  and  collecting 
such  taxes,  teke  away  from  the  states  legiti- 
mate and  long-established  righte,  which  they 
have  ever  and  for  their  own  preservation 
must  be  allowed  to  exercise  without  ques- 
tion. The  principle  of  the  case  of  M^CuU 
loch  V.  Maryland,  4  Wheat.  316,  4  L.  ed.  579, 
sanctions  this  view.  ...  If  our  system 
of  government  is  to  remain  as  the  wise  and 
good  men  fashioned  it,  a  strictly  federative 
system,  the  states  sovereign  over  all  subjecte 
within  their  proper  sphere  of  action,  as  the 
general  government  is  over  all  subjecte  con- 
fided to  it  by  the  Constitution,  then  no 
power  existe  in  the  Congress  to  declare  by 
law  what  shall  or  shall  not  be  evidence  in  a 
stete  court,  and  what  domestic  oontracte 
made  by  the  people  of  the  stetes,  in  virtue  of 
their  own  laws  and  having  no  connection 
with  the  Federal  government,  shall  be  Falid 
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or  the  contrary.  The  general  government  is 
as  powerless  in  this  regard  as  a  state  would 
be  which  should  attempt  to  interfere  with 
the  subjects  and  rights  exclusively  confided 
to  the  general  government."  On  this  sub- 
ject, the  supreme  court  of  Mississippi,  in 
Da^Ha  V.  Richardson,  45  Miss.  499,  7  Am. 
Rep.  732,  said  (action  upon  a  contract;  ob- 
jection to  admitting  the  written  contract 
as  evidence  on  the  ground  that  the  revenue 
stamps  had  not  been  placed  thereon) : 
"While  the  power  of  taxing  the  property,  oc- 
cupations, and  business  transactions,  includ- 
ing contracts  purely  local  and  domestic,  is 
asserted  and  sustained,  yet  it  does  not  draw 
with  it  as  an  incident  the  right  to  exceed 
the  taxing  power.  Congress  may  punish,  as 
it  proposes  to  do  in  the  Acts  of  1864,  and 
1866,  for  an  evasion,  and  failure  to  pay  the 
tax.  It  may  provide  stringent  means  of  col- 
lection by  sale  and  distress.  .  .  .  Under 
the  power  to  'levy  and  collect  taxes,'  all 
these  means  may  be  employed  as  incidental ; 
but  under  the  taxing  power  Congress  cannot 
interveiie  in  the  states,  and  impose  new  con- 
ditions upon  the  alienations  and  conveyan- 
ces of  real  estate.  It  cannot  say  that  a  deed 
complete  and  perfect  according  to  the  local 
law  shall  not  be  evidence  in  the  state  court 
unless  it  conforms  to  a  requirement  not  ex- 
acted by  the  state,  but  prescribed  by  Con- 
gress." Know  V.  Ro88i  (Nev.)  48  L.  R.  A.' 
305,  57  Pac.  179  (depositions  objected  to  on 
the  ground  that  the  certificate  was  not 
stamped  according  to  the  provision  of  the 
revenue  act  of  1898)  ;  Following  Carpenter 
V.  Snelling  [97  Mass.  452]  the  court  said 
(quoting  from  that  case)  :  "This  provision 
can  have  full  operation  and  effect  if  con- 
strued as  intended  to  apply  to  those  courts 
only  which  have  been  established  under  the 


Constitution  of  the  United  States  and  by 
acts  of  Congress,  over  which  the  Federal  leg- 
islature can  legitimately  exercise  control, 
and  to  which  they  can  properly  prescribe 
rules  regulating  the  course  of  justice  and  the 
mode  of  administering  justice.  We  are  not 
disposed  to  give  a  broader  interpretation  to 
the  statute.  We  entertain  grave  doubts 
whether  it  is  within  the  constitutional  au- 
thority of  Congress  to  enact  rules  regulating 
the  competency  of  evidence  on  the  trial  of 
cases  in  the  courts  of  the  several  states, 
which  shall  be  obligatory  upon  them." 
Bumpass  v.  Taggart,  26  Ark.  398,  7  Am.  Rep. 
0*23  (suit  on  unstamped  note;  objected  to  on 
ground  of  noncompliance  with  the  statute)  : 
**Since,  then,  the  act  does  in  terms  prescribe 
such  rules  to  state  courts,  we  must  conclude 
that  the  provisions  of  the  act  were  only  in- 
tended to  apply  to  Federal  courts;  for  we 
cannot  by  implication  hold  that  the  intention 
of  Congress  was  to  invade  the  jurisdiction 
of  the  state  in  the  administration  of  justice 
between  her  citizens."  We  are  aware  that  a 
contrary  view  has  been  taken  of  this  subject 
by  other  courts  and  jurists  of  equal  emi- 
nence to  those  mentioned.  The  leading  case 
on  that  side  is  Chariiers  d  R,  Tump,  Road 
Co.  v.  McNamara,  72  Pa.  278,  13  Am.  Rep. 
673.  Two  of  the  five  judges  (Chief  Justice 
Thompson  and  Mr.  Justice  Sharswood)  dis- 
sented from  the  majority,  expressly  basing 
their  dissent  on  the  ground  that  this  l^isla- 
tion  alters  a  rule  of  evidence  belonging  to 
the  state  courts.  Without  further  eitation 
of  the  cases,  we  hold  there  was  no  error  in 
the  action  of  the  trial  judge  in  overruling 
the  exception  to  the  admissibility  of  the 
deeds  in  evidence. 

It  results  that  the  judgment  in  eaoh  case 
is  affirmed. 


VERMONT  SUPREME  COURT. 


J.  C.  GRIFFITH,  Admr.,  etc.,  of  R.  C.  Saw- 
yer, Deceased, 
v. 
NEW   ENGIAND  TELEPHONE   &  TELE- 
GRAPH COMPANY. 

(72  Vt.  441.) 

1.  A  telepbone  company  bavinv  rea- 
•onable  vronnds  to  apprehend  that 
llffbtnlnv  ^vill  be  conducted  over  Its 
fvtre*  into  a  house  where  It  maintains  an 
Instrument  under  contract  with  a  subscriber, 
sjfH  there  do  Injury  to  persons  or  property, 
must  exercise  due  care  in  selecting,  placing, 
and  maintaining,  in  connection  with  its 
wires  and  instruments,  such  known  and  ap- 
proved appliances  as  arc  reasonably  neces- 
sary to  guard  against  such  accidents. 

S.     In  caae  evidence  tend*  to  abcvr  tbat 


Norn. — For  negligence  as  to  electric  wires  in 
or  on  buildings,  see,  in  this  series,  Griffin  v. 
United  Electric  Light  Co.  (Mass.)  82  L.  R.  A. 
400,  and  note;  Mcljaughlln  v.  Louisville  Elec- 
tric Light  Co.  (Ky.)  34  L.  R.  A.  812;  and 
Brown  v.  Edison  Electric  Illuminating  Co. 
<Md.)  46  L.  B.  A.  745. 
«2  L.  R.  A. 


electricity  from  llvbtnlnjr  vrblcb 
•truck  a  telepbone  pole  followed  a  wire 
into  a  house  and  Jumped  to  the  body  of  a 
person  sitting  near  the  telephone  instrument, 
killing  him,  it  is  for  the  Jury  to  find  what 
force  passed  over  the  wire,  and  whether  there 
were  known  and  approved  appliances  for  ar- 
resting, diverting,  and  controlling  such  force 
so  as  to  prevent  Injury,  and  whether  the 
company  was  negligent  In  not  providing  such 
appliances,  and  whether  the  deceased  came  to 
his  death  by  reason  of  such  neglect. 
3.  Upon  evidence  tending  to  abo-vv  tbat 
tbere  wa»  no  vronnd  connection 
"wltb  a  telepbone  Inatrnment  from 
which  lightning  leaped  and  killed  a  person 
sitting  near,  and  that  the  plug  intended  for 
use  in  cutting  the  current  out  of  the  Instru- 
ment could  not  be  inserted  In  place,  it  is  for 
the  Jury  to  say  whether  the  deceased  knew 
or  ought  to  have  known  that  the  instrument 
was  not  provided  with  proper  appliances  to 
guard  against  injurious  effects  from  light- 
ning, whether  a  prudent  man  would  have 
assumed  that  the  company  had  done  its  duty 
and  omitted  to  investigate  for  himself,  and 
whether  he  knew  or  ought  to  have  known  of 
any  facts  that  would  have  warned  a  prudent 
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man  of  approaching  danger,  and  caused  talm 
to  take  measures  for  his  safety  by  going 
away  from  the  ylclnlty  of  the  instrument. 

(September  19,  1900.) 

EXCEPTIONS  bv  defendant  to  rulings  of 
the  Rutland  County  Court  made  during 
the  trial  of  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  intestate  which  resulted  in  a  ver- 
dict and  judgment  for  plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hnaton  Sc  Stiokmey  for  defend- 
ant. 

Messrs.  G.  £•  Lawrenoe  and  Bntler  s 
Moloney,  for  plaintiff: 

When  the  defendant  placed  in  the  house  of 
the  deceased  this  instrument  connected  with 
its  lines  and  wires,  which  had  a  tendency  to 
draw  or  conduct  there  the  lightning  from  the 
heavens,  it  was  the  duty  of  the  defendant  to 
protect  the  deceased  from  dangers  therefrom 
by  attaching  thereto  the  well-known  devices 
for  that  purpose  then  in  use. 

The  defendant,  having  entirely  neglected 
its  duty  in  this  respect,  cannot  be  permitted 
to  combine  its  own  fault  with  the  action  of 
the  elements,  and  charge  to  the  act  of  God 
that  which  would  not  have  occurred  had  its 
duty  been  properly  discharged. 

Where  injury  is  caused  by  the  combined 
act  of  defendant's  neglect  and  some  other 
cause,  though  it  be  the  act  of  God,  the  de- 
fendaikt  is  responsible. 

1  Shearm.  &  Iledf.  Neg.  H  39;  JacJcson  v. 
Wisconsin  Teleph.  Co.  88  Wis.  243,  26  L.  R. 
A.  101,  60  N.  W.  430. 

The  question  of  negligence  is  of  fact  and 
for  the  jury,  where  there  is  room  for  differ- 
ence of  opinion  not  only  as  to  the  existence 
of  the  facts  from  which  it  is  proposed  to  in- 
fer negligence,  but  also  as  to  the  inferences 
which  may  fairly  be  drawn  from  conceded 
facts. 

If  the  issue  is  what  is  reasonably  safe,  or 
what  not  so,  the  question  is  emphatically 
one  for  the  jury. 

1  Shearm.  &  Redf.  Neg.  54. 

Start,   J.,  delivered   the  opinion   of   the 

court : 

The  evidence  tended  to  show  that  p-he 
plaintiff's  intestate.  Dr.  Sawyer,  was  kilWd 
by  lightning  while  sitting  in  his  house,  un- 
der a  telephone  instrument  owned  by  the  de- 
fendant, and  by  the  defendant  there  placed, 
maintained,  and  connected  with  its  telephone 
line  and  instruments  under  a  contract  to  do 
so  for  a  stipulated  rent  to  be  paid  by  the  de- 
ceased. The  plaintiff  claims  that  the  light- 
ning came  to  and  entered  the  house  over  the 
defendant's  telephone  wire;  that  the  defend- 
ant was  negjligent  in  that  it  did  not  provide 
and  maintain,  in  connection  with  its  wires 
and  instruments,  any  appliance  to  conduct 
the  lightning  to  the  ground,  or  out  of  the 
house,  without  injury  to  the  inmates  there- 
in ;  and  that  the  deceased  came  to  his  death 
by  reason  of  such  neglect.  It  appears  that 
telephone  wires  from  strokes  of  lightning, 
atmospheric  conditions,  and  by  coming  in 
contact  with  electric  light  and  trolley  wires, 
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may  become  charged  with  electricity  so  as  to 
endanger  life  and  property.  And  the  evi- 
dence tended  to  show  that,  in  the  absence  of 
proper  appliances  and  ground  connections, 
a  current  of  electricity  may  jump  from  a 
telephone  wire  or  instrument.  In  view  of 
thc^  facts,  and  others  that  will  Le  herein 
referred  to,  it  is  clear  that  the  business  of 
maintaining  and  operating  a  telephone  line 
is  one  that  requires  special  knowledge  and 
skill  in  the  construction,  inspection,  and  re- 
pair of  the  line  and  instruments,  and  in  the 
use  of  known  and  approved  devices,  if  any 
there  be,  to  guard  against  harmful  effects  to 
persons  and  property  from  electricity  which 
may  be  conducted  over  the  line  and  into  the 
instruments;  and  the  defendant,  in  engag- 
ins;  in  the  business,  and  in  contracting  to 
place  and  maintain  its  instruments  in  con- 
nection with  its  wiro^  for  the  use  of  its  pa- 
trons in  dwellings  and  other  buildings,  in 
the  absence  of  stipulations  to  the  contrary,  is 
deemed  to  have  undertaken  to  possess  and 
exercise  such  knowledge  and  skill.  10  Am. 
A  Eng.  Knc.  Law,  2d  cd.  p.  872;  Brown  v. 
Edison  Electric  Tlluminating  Co.  90  Md.  400, 
40  L.  R.  A.  745.  45  Atl.  182;  McKay  v. 
Sovthcvn  Bell  Teleph.  Co.  Ill  Ala.  337,  31 
L.  R.  A.  589,  19  So.  605;  Qriffin  v.  United 
Electric  Light  Co.  164  Mass.  492,  32  L.  R.  A. 
400,  41  N.  E.  676 ;  Perham  v.  Portland  Elec- 
tric Co.  33  Or.  451,  40  L.  R.  A.  799,  53  Pac. 
14,  24.  Having  undertaken  to  place  and 
maintain  the  instrument  in  the  house,  and 
connect  it  with  its  telephone  line  for  the  use 
of  the  deceased,  in  so  doing  it  was  under  a 
duty  to  exercise  the  care  of  a  prudent  man 
in  like  circumstances.  If,  while  in  the  ex- 
ercise of  such  care,  it  had  reasonable 
grounds  to  apprehend  that  lightning  would 
be  conducted  over  its  wires  to  and  into  the 
house,  and  there  do  injury  to  persons  or 
property,  and  there  were  known  and  ap- 
proved devices  for  arresting  or  dividing  such 
lightning  so  as  to  prevent  injury  therefrom 
to  the  house  or  persons  therein,  then  it  was 
the  defendant's  duty  to  exercise  due  care  in 
selecting,  placing,  and  maintainng,  in  con- 
nection with  its  wires  and  instruments,  such 
known  and  approved  appliances  as  were 
reasonably  necessary  to  guard  against  acci- 
dents that  might  fairly  be  expected  to  occur 
from  lightning  when  conducted  to  and  into 
the  house  over  its  telephone  wires.  The 
questions  reserved  for  consideration  are 
whether  the  evidence  tended  to  show  a  neg- 
lect of  duty  on  the  part  of  the  defendant 
in  these  respects:  and  whether  the  deceased, 
while  in  the  exercise  of  due  care  on  his  part, 
came  to  his  death  by  reason  of  such  neglert. 
The  evidence  tended  to  show  that  at  the 
time  Dr.  Sawyer  was  killed  one  of  the  de- 
fendant's telephone  poles  was  struck  by 
lightning  at  a  point  about  one  quarter  of  a 
mile  northeast  of  Dr.  Sawyer's  house:  that 
the  lightning  seemed  to  spread  and  go  in  dif- 
ferent directions,  the  wires  being  lit  up,  and 
seeming  to  be  all  ablaze :  that  this  pole  was 
split  in  two,  and  several  other  poles  in  the 
immediate  vicinity,  and  in  the  direction  of 
Dr.  Sawyer's  house,  were  injured,  and  the 
i  wire  severed;  that  at  a  point  a  mile  and  a 
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half  beyond  Dr.  Sawyer's  house  the  wire  was 
wound  around  a  lead  pipe  that  was  found 
to  be  melted,  and  in  the  opposite  direction 
from  Dr.  Sawyer's  house,  at  Putnamsville, 
traces  of  electricity  were  found  upon  an  in- 
strument; that,  just  before  the  lightning 
struck  the  defendant's  telephone  line,  Dr. 
Sawyer  was  seen  sitting  in  his  house,  under 
the  telephone  instrument,  reading  from  a 
book;  that,  just  after,  his  hair  was  discov- 
ered on  fire,  and  red  lines  were  found  extend- 
ing down  his  neck,  chest,  and  side;  that 
traces  of  electricity  were  found  on  the  car- 
pet, paper,  and  floor  under  the  chair  in  which 
he  was  sitting;  that  these  were  the  only 
marks  to  indicate  that  lightning  had  entered 
the  house ;  that  no  device,  as  a  safeguard  or 
protection  against  electrical  disturbances, 
was  attached  to  or  connected  with  the  instru- 
ment, except  on  top,  where  there  was  a  de- 
vice, consisting  of  two  metal  plates,  which, 
to  be  complete,  should  be  furnished  with  a 
wire  attached  to  one  of  the  plates  and  run- 
ning to  the  ground,  and  between  the  two 
pl-ites  was  a  plug  intended  to  "short  current 
the  two  plates  without  entering  the  bell  cell," 
but,  owing  to  a  defect  in  the  construction  of 
the  instrument,  the  plug  did  not  serve  the 
purpose  for  which  it  was  intended.  This 
testimony  tends  to  show  that  when  the  light- 
ning struck  the  defendant's  telephone  poles 
it  diffused,  and  went  to  earth  by  telephone 
poles  in  the  immediate  vicinity,  and  over  a 
wire  leading  to  Putnamsville,  and  in  an  op- 
posite direction  over  a  wire  to  Wheeler's; 
and  that  in  going  to  earth  by  way  of  Put- 
namsville a  part  of  the  current  passed  over 
the  wire  to  and  into  Dr.  Sawyer's  house.  In 
the  absence  of  any  other  strc^ces  of  lightning 
at  that  time  in  the  vicinity,  and  of  any 
marks  al)Out  the  house  that  indicated  that 
lightning  had  entered  it  in  any  other  way, 
the  jury  could  properly  infer  from  the  facts 
which  the  evidence  tended  to  show,  that  the 
lightning  which  killed  Dr.  Sawyer  came  to 
and  entered  the  house  over  the  defendant's 
telephone  wire.  The  defendant  contends  that 
the  force  which  killed  Dr.  Sawyer  could  not 
have  been  controlled,  diverted,  or  interrupt- 
ed by  human  agency.  A  determination  of 
this  question  requires  a  consideration  of  the 
evidence.  As  we  have  seen,  the  evidence 
tended  to  show  that  the  lightning  struck  the 
defendant's  telephone  pole  a  quarter  of  a 
mile  from  Dr.  Sau^^cr's  house;  that  it  dif- 
fused, and  went  to  earth  by  several  different 
routes;  and  that  only  a  small  part  of  that 
force  went  to  Dr.  Sawyer's  house.  If  the 
jury  found  as  this  evidence  tended  to  show, 
then  they  were  not  called  upon  to  find 
whether  any  human  agency  can  control  the 
course  of  a  bolt  of  lightning  in  its  passage 
from  the  clouds  to  the  earth.  In  that  event 
they  were  only  required  to  find  whether  the 
course  of  such  part  of  a  bolt  of  the  lightning 
as  the  evidence  tended  to  show  went  to  Dr. 
Sawyer's  house  can  be  controlled  when  it  is 
upon  a  telephone  wire,  and  in  this  connec- 
tion the  question  was  whether  the  particular 
force  which  the  evidence  tended  to  show 
passed  over  the  defendant's  telephone  line 
and  killed  Dr.  Sawyer  could,  by  proper 
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ground  connections,  and  by  the  use  of  known 
and  approved  appliances,  have  been  con- 
trolled or  diverted  so  as  to  have  preventea 
the  injury  therefrom.  It  appears  that  the 
telephone  wire  ran  along  on  Dr.  Sawyer's 
house  for  some  distance  before  entering  the 
house,  and  the  evidence  tended  to  show  that 
the  force  which  killed  Dr.  Sawyer  passed 
over  this  wire  into  the  house  without  injury 
to  the  wire  in  that  vicinity,  and  without  in- 
jury to  the  house.  There  were  no  marks  to 
indicate  that  lightning  had  entered  the 
house,  or  that  it  had  been  in  the  immediate 
vicinity,  except  the  marks  on  Dr.  Sawyer's 
body  and  alignt  marks  on  the  carpet,  paper, 
and  floor  under  the  chair  in  which  Dr.  Saw- 
yer was  sitting  at  the  time  of  his  death. 
There  was  evidence  tending  to  show  that 
lightning,  when  upon  a  telephone  wire,  will 
go  to  earth  on  the  first  ground  connection 
that  it  comes  to;  that  when  such  lightning 
as  entered  Dr.  Sawyer's  house,  and  there 
killed  him,  gets  upon  a  telephone  line,  and 
passes  over  the  wire  without  injury  to  the 
wire,  it  may  be  conducted  to  earth  by  known 
and  approved  appliances  for  that  purpose, 
without  injury  to  persons  or  property;  and 
that,  if  the  defendant's  line  at  Dr.  Sawyer's 
house  had  been  protected  by  such  appliance 
and  had  been  properly  grounded,  the  force 
which  killed  him  would  have  gone  to  the 
earth  over  such  ground  connection,  instead 
of  jumping  from  the  line  and  passing  to 
earth  through  Dr.  Sawyer's  body.  In  this 
connection,  and  by  this  evidence,  issues  of 
fact  for  the  consideration  of  the  jury  were 
presented.  It  was  for  them  to  find  what 
force  passed  over  the  defendant's  telephone 
line  to  Dr.  Sawyer's  house,  and  there  Killed 
him,  and  to  find  the  extent  of  that  force. 
When  the  jury  had  found  what  the  force  was 
and  its  extent,  it  was  for  them  to  say  wheth- 
er there  were  known  and  approved  appli- 
ances for  arresting,  diverting,  and  control- 
ling such  force  so  as  to  prevent  injury,  and 
whether  the  defendant  was  negligent  in  not 
providing  such  appliances,  and  whether  the 
deceased  came  to  his  death  by  reason  of  such 
neglect. 

Upon  the  question  of  contributory  negli- 
gence, the  evidence  was  not  so  decisive  one 
way  or  the  other  as  not  to  leave  a  reasona- 
ble doubt  or  room  for  opposing  inferences. 
As  we  have  seen,  the  character  of  the  busi- 
ness in  which  the  defendant  was  engaged,  and 
its  undertaking  to  maintain  an  instrument 
in  Dr.  Sawyer's  house  for  his  use,  were  such 
that  it  was  under  a  duty  to  exercise  the 
care  of  a  prudent  man  in  like  circumstances 
in  selecting,  placing,  and  maintaining,  in 
connection  with  its  wires  and  instruments, 
such  known  and  approved  appliances  and 
ground  connections  as  were  reasonably  nec- 
essary to  guard  against  accidents  from  light- 
ning striking  its  telephone  line  and  passing 
along  its  wires.  The  evidence  tended  to 
show  that  a  telephone  line,  by  the  use  of 
known  and  approved  appliances,  and  by  prop- 
er ground  connections,  may  be  so  constructed 
that  the  telephone  instruments  will  be  com- 
paratively safe ;  that  there  were  no  such  ap- 
pliances or  connections  at  or  near  Dr.  Saw- 
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yer's  house  that  were  intended,  in  their  then 
condition,  to  guard  against  accidents  from 
such  lightuing  as  the  evidence  tended  to 
show  killed  Dr.  Sawyer;  that  there  was  a 
plug  with  the  instrument,  which  was  intend- 
ed to  be  inserted  between  the  plates  on  the 
top  of  the  instrument  for  the  purpose  of  cut- 
ting the  current  of  electricity  out  of  the  in- 
strument; and  that  just  before  Dr.  Sawyer 
was  killed  his  daughter  placed  this  plug  be- 
tween the  plates,  but  there  was  no  ground 
connection,  and  the  hole  under  the  plates 
was  too  small  to  receive  the  plug,  and,  by 
reason  of  these  defects,  it  did  not  serve  the 
purpose  for  which  it  was  intended.  There 
was  also  evidence  tending  to  show  that  the 
storm  came  on  without  much  warning.  One 
witness,  at  least,  testified,  "It  seemed  to 
come  up  sudden."  Upon  this  evidence  it 
was  for  the  jury  to  say  whether  the  deceased 
knew,  or  ought  to  have  known,  that  the  in- 
stnmient  was  not  provided  with  proper  ap- 
pliances and  ground  connection  to  guard 
against  injurious  effects  from  lightning 
when  conducted  to  his  house  over  the  defend- 
ant's telephone  line;  whether  a  prudent 
man,  in  like  circumstances,  would  have  as- 
sumed that  the  defendant  had  done  its  duty 


in  these  respects,  and  omitted  to  inquire  or 
investigate  for  himself;  whether  the  de- 
ceased knew,  or  ought  to  have  known,  that 
a  storm  was  approaching;  and  whether  he 
knew,  or  ought  to  have  known,  of  any  facts 
that  would  have  warned  a  prudent  man  in 
like  circumstances  of  approaching  danger, 
and  caused  him  to  take  measures  for  his  safe- 
ty by  going  to  some  other  place,  or  doing 
something  that  was  omitted  by  the  deceased. 
The  facts,  circimistances,  and  surroundings 
which  the  evidence  tended  to  show  were  such 
that  fair-minded  men  might  reasonably  draw 
different  conclusions,  and  were  such,  when 
considered  in  the  light  of  the  common  and 
extensive  use  of  telephones,  and  the  manner 
and  place  of  using  them,  that  a  fair-minded 
man  mi^ht  reasonably  say  that  the  deceased, 
at  the  time  he  came  to  his  death,  was  intent- 
ly reading  in  his  library,  wholly  unconscious 
of  the  danger  to  which  he  was  exposed ;  and 
that  in  this  he  was  doing  as  a  prudent  man, 
under  like  circumstances,  would  be  very  like- 
ly to  do.  The  question  of  whether  the  de- 
ceased was  in  the  exercise  of  due  care  was 
for  the  jury. 
Judgment  (iffirmed. 
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Anna  S.  GRIFFEN,  Admx.,  etc.,  of  Walter 
H.  Griffen,  Deceased,  Respt., 

V. 

William  DeForest  MANICE,  Appt. 
(166  N.  Y.  188.) 

1.  Mevllvence  on  the  part  of  tbe  o^rn- 
er  of  A  v«»«eiiver  elevator  may  be  In- 
ferred from  the  falling  from  their  frame 
of  the  counterbalance  weights,  followed  by 
the  fall  of  the  elevator  and  the  crashing  of 
the  weights  through  its  roof,  resulting  in  in- 
jury to  a  person  who  was  a  passenger  there- 
on by  the  Implied  invitation  of  the  owner. 

S.  Reasonable,  and  not  tbe  ntmoat, 
care  a«  to  the  safety  of  tbe  macbtn- 
ery  and  appllunceii  by  tvblch  a 
paaaenirer  elevator  1m  moved,  Is  tbe 
measure  of  duty  which  Its  owner  owes  to 
persons  using  It  by  his  implied  Invitation. 

8.  A  contract  bet^veen  tbe  ovv^ner  of  a 
bnlldlnir  and  a  corporation  rentiner 
olilee*  tberelu,  that  "the  landlord  shall 
not  be  responsible  for  any  loss  or  Injury 
arising  from  or  during  the  use  or  operation 
of  the  elevator,"  does  not  apply  In  case  of 
Injury  to  an  officer  of  the  corporation  who 
was  Injured  while  using  the  elevator  under 
the  general  Invitation  to  persons  having 
business  In  the  building,  although  he  at- 
tested the  contract,  and  was  therefore  aware 
of  its  contents. 

(Bartleti  and  Martin,  J  J.,  dissent.) 

(March  12,  1901.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming  a 
judgment  of  a  Trial  Term  for  New  York 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries resulting  in  death  alleged  to  have 
been  caused  by  defendant's  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  David  B.  Hill  and  Jobn  R 
Parson,  with  Messrs.  Hurry  Sc  Dnttoa, 
for  appellant: 

When  an  appliance  or  machine  not  ob- 
viously dangerous  has  been  in  daily  use  for 
a  long  time,  and  has  uniformly  proved  ade- 
quate, safe,  and  convenient,  its  use  may  be 
continued  without  the  imputation  of  im- 
prudence or  carelessness. 

Stringham  v.  Hilton,  111  N.  Y.  188,  sub 
nom.  Stringham  v.  Stewart,  1  L.  R.  A.  483, 
18  N.  E.  870;  Zieman  v.  Kieckhefer  Eleva- 
tor Mfg.  Co.  90  Wis.  503,  63  N.  W.  1021; 
Lafflin  v.  Buffalo  d  8.  W,  R.  Co.  106  N.  Y. 
136,  60  Am.  Rep.  433,  12  N.  E.  599;  Wood 
V.  Third  Ave.  R.  Co,  13  Misc.  315,  34  N.  Y 
Supp.  698;  DolUns  v.  Broken,  119  N.  Y.  188, 
23  N.  E.  537;  Loftus  v.  Union  Ferry  Co. 
84  N.  Y.  455,  38  Am.  Rep.  533 ;  Bgan  v. 
Berkshire  Apartment  Asso.  16  Daly,  218, 
10  N.  Y.  Supp.  116;  Burko  v.  Witherbee,  98 
N.  Y.  562;  Dougan  v.  Champlain  Transp. 
Co.  56  N.  Y.  1 ;  Tumier  v.  Lathers,  36  N.  Y. 


Note. — As  to  the  care  required  In  the  opera- 1 
tlon  of  passenger  elevators,  and  liability  for 
injury  to  passengers,  see  Biltchell  v.  Marker' 
62  L.  R.  A. 


(C.  C.  App.  6th  C.)  25  L.  R.  A.  83.  and  note; 
and  also  Springer  v.  Ford  (111.)  post,  930:  Gib- 
son V.  International  Trust  Co.  (Ifaas.)  post,  92A. 
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S.  R.  821,  13  N.  Y.  Supp.  600;  Davidson  ▼. 
Davidson,  46  Minn.  117,  48  N.  W.  560. 

While  it  w%e  the  defendant's  duty  to  pro- 
vide a  safe  fcr,d  suitable  car,  appliances,  and 
other  machinery  for  the  operation  of  its 
elevator  and  for  the  accommodation  of  its 
passengers,  and  to  exercise  strict  diligence 
in  that  respect,  still  the  law  did  not  impose 
upon  the  defendant  the  duty  of  providing 
for.  their  absolute  safety,  so  that  they 
could  encounter  no  possible  danger  or  meet 
with  no  casualty  in  the  use  of  the  appli- 
ances provided. 

McGrell  v.  Buffalo  Office  Bldg.  Co.  153  N. 
Y.  271,  47  N.  E.  305;  Shearm.  &  Redf.  Neg. 
§  50;  Tousey  v.  Roberts,  114  N.  Y.  312,  21 
N.  E.  399;  Mitchell  v.  Marker,  25  L.  R.  A. 
33,  10  C.  G.  A.  306,  22  U.  S.  App.  325,  62 
Fed.  139;  Treadtoell  v.  Whittier,  80  Cal. 
674,  5  L.  R.  A.  498,  22  Pac.  266;  Flynn  ▼. 
Central  R.  Co.  142  N.  Y.  443,  37  N.  E.  514; 
Biddiscomb  v.  Cameron,  35  App.  Div.  563, 
65  N.  Y.  Supp.  127,  Aff'd  without  opinion 
in  161  N.  Y.  637,  57  N.  B.  1104;  Loftus  v. 
Union  Ferry  Co,  84  N.  Y.  455,  38  Am.  Rep. 
633:  Shattuck  v.  Rand,  142  Mass.  83,  7  N. 
E.  43;  Western  V.  Teleg,  Co,  v.  Woods,  88 
111.  App.  375;  Field  v.  French,  80  111.  App. 
78. 

The  rule  res  ipsa  loquitur  was  not  appli- 
cable in  this  case,  because  no  contractual  re- 
lation existed  between  the  parties. 

Cosulich  V.  Standard  Oil  Co,  122  N.  Y. 
118,  25  N.  £.  259;  Thomas,  Neg.  p.  574; 
May  V.  Berlin  Iron  Bridge  Co,  43  App.  Div. 
572,  60  N.  E.  560. 

The  rule  res  ipsa  loquitur  was  not  appli- 
cable to  this  case  because  it  could  not  be 
said  that  the  accident  was  one  which,  in  the 
ordinary  course  of  things,  would  not  have 
happened  if  the  required  degree  of  care  had 
been  exercised. 

Shearm.  &  Redf.  Neg.  S  59;  Seybolt  v. 
yew  York,  L.  E.  d  W,  R.  Co,  95  N.  Y.  562, 
47  Am.  Rep.  76;  Scott  v.  London  d  St,  K, 
Docks  Co,  3  Hurlst  &  C.  596;  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  629. 

In  the  cases  where  the  rule  res  ipsa  has 
been  applied,  this  peculiar  nature  of  the  ac- 
cident upon  which  the  rule  rests  has  been 
within  the  common  knowledge  and  experi- 
ence of  ordinary  men. 

Mullen  v.  St.  John,  57  N.  Y.  567,  15  Am. 
Rep.  530;  Byrne  v.  Boadle,  2  Hurlst.  &  C. 
722;  Hogan  v.  Manhattan  R,  Co.  149  N.  Y. 
23,  43  N.  E.  403 ;  Volkmar  v.  Manhattan  R. 
Co,  134  N.  Y.  421,  31  N.  E.  870;  Stewart  v. 
Ferguson,  164  N.  Y.  553,  68  N.  E.  662; 
Briggs  v.  Oliver,  4  Hurlst.  &  C.  403. 

If  from  the  record  any  inference  can  be 
drawn  attributing  knowledge  to  the  defend- 
ant of  the  existence  of  a  dangerous  condi- 
tion, a  like  inference  must  be  drawn  as  to 
plaintifif's  intestate. 

Dobbins  v.  Brown,  119  N.  Y.  195,  23  N.  E. 
637;  Hart  ▼.  Naumburg,  123  N.  Y.  641,  25 
N.  E.  386;  Neumeister  v.  Eggers,  29  App. 
Div.  386,  61  N.  Y.  Supp.  481;  Wiwirowaki 
V.  Lake  Shore  d  M,  S,  R,  Co,  124  N.  Y.  425, 
26  N.  E.  1023;  Borden  v.  Delaware,  L.  d  W, 
R.  Co,  131  N.  Y.  671,  30  N.  E.  686. 
52L.R.  A. 


Messrs.  MnrplLy,  Lloyd,  Sc  Boyd,  for 

respondent : 

Mr.  Griff en*s  signature  was  affixed  to  the 
lease  only  in  his  capacity  as  a  witness.  He 
was  not  a  party  to  the  lease  or  the  release 
contained  in  it. 

Fresh  field  v.  Reed,  9  Mees.  &  W.  404;  3 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  274,  note. 

Even,  however,  were  the  deceased  not  act- 
ing as  attesting  witness,  but  signing  on  be- 
half of  the  company,  he  would  not  be  per- 
sonally bound. 

Clark,  Corp.  p.  621 ;  1  Parsons,  Contr.  6th 
ed.  p.  67 ;  Blair  v.  Erie  R,  Co,  66  N.  Y.  313, 
23  Am.  Rep.  55 ;  Brewer  v.  New  York,  L.  E, 
d  W,  R,  Co,  124  N.  Y.  59,  11  L.  R.  A.  483, 
26  N.  E.  324 ;  Kenney  v.  New  York  C,  d  U. 
R.  R.  Co,  125  N.  Y.  422,  28  N.  E.  626. 

Where  an  accident  happens  which,  in  the 
ordinary  course  of  business,  would  not  hap- 
pen if  the  required  degree  of  care  was  ob- 
served, the  presumption  is  that  such  care 
was  wanting. 

6  Am.  Eng.  Enc.  Law,  2d  ed.  p.  629 ;  Sey- 
bolt  v.  New  York,  L.  E.  d  W,  R.  Co,  95  N.  Y. 
562,  47  Am.  Rep.  75;  Edgerton  v.  New  York 
d  H,  R.  Co,  39  N.  Y.  227 ;  Kaiser  v.  Latimer, 
40  App.  Div.  149,  57  N.  Y.  Supp.  833 ;  Kis- 
ter  V.  Manhattan  R,  Co,  40  App.  Div.  441, 
58  N.  Y.  Supp.  132. 

Defendant  made  no  attempt  to  explain 
the  cause  of  the  accident,  or  to  show  any 
fact  whatever  which  would  relieve  him  from 
liability,  and  familiar  as  he  was  bound  to  he 
(in  person  or  through  his  engineer)  with 
the  construction  of  the  machinery,  and  being 
chargeable  with  knowledge  of  the  condition 
of  the  appliances,  he  has  made  no  attempt 
to  overcome  the  presumption  of  negligence 
raised  against  him  by  the  manner  of  the  ac- 
cident. 

0*Flaherty  v.  Nassau  Electric  R,  Co,  34 
App.  Div.  74,  64  N.  Y.  Supp.  96;  Clarke  v. 
Nassau  Electric  R,  Co,  9  App.  Div.  54,  41  N. 
Y.  Supp.  78;  Bridges  v.  North  London  R,  Co, 
L.  R.  6  Q.  B.  377. 

When  the  thing  causing  the  injury  is 
shown  to  be  under  the  control  of  the  defend- 
ant, and  the  accident  is  such  as  in  the  or- 
dinary course  of  business  does  not  happen 
if  reasonable  care  is  used,  it  does,  in  ab- 
sence of  explanation  by  the  defendant,  af- 
ford sufficient  evidence  that  the  accident 
arose  from  want  of  care  on  its  part. 

Breen  v.  New  York  C.  d  U,  R.  R.  Co,  109 
N.  Y.  297,  16  N.  E.  60;  Seybolt  v.  New  York, 
L,  E.  d  W.  R.  Co,  95  N.  Y.  562,  47  Am.  Rep. 
75;  Mullen  v.  St,  John,  67  N.  Y.  567,  15  Am. 
Rep.  530;  Byrne  v.  Boadle,  2  Hurlst.  ft  C. 
722;  Kearney  v.  London,  B,  d  S,  C.  R,  Co. 
L.  R.  6  Q.  B.  759;  Scott  v.  London  d  St.  K. 
Docks  Co,  3  Hurlst.  ft  C.  596. 

The  presumption  does  not  arise  from  the 
cause  of  the  injury  itself,  but  it  may  arise 
from  the  cause  of  the  injury  or  from  other 
circumstances  attending  it. 

Holbrook  v.  Utica  d  S,  R,  Co,  12  N.  Y. 
243,  64  Am.  Dec.  502;  Thomp.  Neg.  p.  1228; 
Wharton,  Neg.  tl  421. 

Where  the  defendant  owes  the  plaintiff  a 
duty,  in  order  to  recover  for  an   alleged 

Digitized  byVjOOQlC 


924 


New  York  codut  of^Appeaia 


Mab.. 


breach  of  this  duty,  plaintiff  must  prove 
first,  the  duty  itself,  and  second,  its  viola- 
tion. It  is  not  always  necessary,  however, 
to  bring  forward  the  positive  proof  of  the 
violation  of  duty.  If  the  duty  consists  in 
exercising  a  high  degree  of  care  to  prevent 
injury  to  the  plaintiff,  and  if,  in  the  exercise 
of  that  care  the  accident  could  not  have  oc- 
curred; if,  furthermore,  the  means  of  show- 
ing an  absence  of  such  care  are  not  available 
to  the  plaintiff,  while  the  facts  which  would 
rebut  the  presiimption  of  negligence,  if  any, 
are  known  to  the  defendant, — the  law  will 
then  permit  the  plaintiff  to  rest  his  case  up- 
on the  presumption  of  negligence,  which 
arises  from  his  proof  and  in  the  words  of 
the  maxim  res  ipsa  loquitur, 

Kewmcy  v.  Londorty  B,  d  8.  C  R.  Co.  L. 
R.  6  Q  B.  759;  Lyons  v.  Roscnthah  H  Hun, 
46;  Christie  v.  Origgs,  2  Campb.  79;  Ware 
V.  Oay,  11  Pick.  106;  Western  Transp.  Co, 
V.  Downer,  11  Wall.  129,  20  L.  ed.  160; 
Pennsylvania  R.  Co.  v.  MaoKinney,  124  Pa. 
462,  2  L.  R.  A.  820,  17  Atl.  14;  Curtis  v. 
Rochester  d  8.  R,  Co,  18  N.  Y.  534,  75  Am. 
Dec.  258. 

It  was  not  error  for  the  court  to  charge 
that,  as  to  the  machinery  and  appliances  by 
which  the  elvator  was  moved  and  controlled, 
the  defendant  was  bound  to  use  the  highest 
degree  of  care  and  diligence. 

McQrell  v.  Buffalo  Office  Bldg,  Co.  153  N. 
Y.  266,  47  N.  E.  305;  Savage  v.  Joseph  H. 
Bauland  Co.  42  App.  Div.  285,  58  N.  Y. 
Supp.  1014;  Krey  v.  Schlussner,  42  N.  Y.  8. 
R.  917,  16  N.  Y.  Supp.  695;  Hartford  Depos- 
it Co.  V.  Solitt,  172  111.  222,  60  N.  E.  178; 
Obcrndorfcr  v.  Pahst,  100  Wis.  605,  76  N. 
W.  338. 

A  tenant  in  an  office  building  has  the 
right,  in  using  an  elevator,  to  rely  upon  it 
being  in  perfect  condition. 

Tousey  v.  Roberts,  114  N.  Y.  316,  21  N.  E. 
399;  Peil  v.  Reinhart  127  N.  Y.  381,  12  L. 
R.  A.  843,  27  N.  E.  1077. 

Cnllen,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  dam- 
ages for  the  death  of  plaintiff's  intestate, 
alleged  to  have  been  caused  by  the  defend- 
ant's negligence.  On  December  6,  1898,  the 
defendant  was  the  owner  and  in  possession 
of  an  office  building  in  the  city  of  New  York 
in  which  there  was  maintained  and  operated 
an  elevator  for  carrying  passengers  to  and 
from  the  several  floors.  The  deceased  was 
the  secretary  of  the  United  States  Fire  In- 
surance Company,  which  had  leased  offices 
in  the  basement,  and  also  in  the  seventh  itnd 
eighth  stories.  On  the  day  in  question,  af- 
ter having  attended  a  meeting  of  the  direct- 
ors of  the  company,  held  on  the  eighth  story, 
he  took  the  elevator  to  return  to  the  base- 
ment. The  evidence  tends  to  show  that  the 
elevator  car  descended  with  unusual  rapidi- 
ty, and  instead  of  stopping  at  the  base- 
ment, which  was  the  lowest  floor,  passed  be- 
yond until  it  struck  the  bumpers  at  the  bot- 
tom of  the  shaft  with  such  force  as  to  re- 
bound about  18  inches,  and  throw  some  of 
the  occupants  of  the  elevator  down.  Al- 
52  L.  R.  A. 


most  immediately  thereafter  the  oounterbaU 
ance  weights,  which  move  in  a  reverse  direc- 
tion to  that  of  the  car,  and  consist  of  pieces  of 
iron, each  from  40  to  60  pounds  in  weight, fell 
down  the  shaft,  breaking  through  t|ie  top 
of  the  elevator  car.  One  of  them  struck 
the  plaintiff's  intestate  on  the  head,  killing 
him  instantly.  The  plaintiff  recovered  a 
verdict  at  the  trial  term,  and  the  judgment 
entered  thereon  was  unanimously  adirmml 
by  the  appellate  division.  By  leave  of  the 
appellate  division,  an  appeal  has  been  taken 
to  this  court. 

As  the  decision  below  was  unanimous,  the 
exception  to  the  denial  of  the  defendant's 
motion  to  dismiss  the  complaint  at  the  close 
of  the  evidence,  and  the  question  of  the  suf- 
ficiency of  the  evidence  to  support  the  verdict, 
cannot  be  argued  in  this  court  (Const,  art. 
6,  §  9),  and  our  review  of  the  case  must  be 
confined  to  the  correctness  of  the  trial  court 
in  its  rulings  on  the  admission  of  evidence 
and  its  charge  to  the  jury.  We  shall  limit 
our  discussion  to  the  consideration  of  the 
three  most  important  objections  urged  by 
the  appellant  against  the  recovery. 

The  trial  court,  over  the  appellant's  ex- 
ception, charged  to  the  jury:  **There  is 
another  rule  which  the  plaintiff  asks  me  to 
call  to  your  attention,  and  I  am  going  to 
call  to  your  attention  the  rule  that  where 
an  accident  happens  which,  in  the  ordinary 
course  of  business,  would  not  happen  if  the 
required  degree  of  care  was  observed,  the 
presumption  is  that  such  care  was  wanting; 
and  if  you  find  in  this  case  that  this  acci- 
dent was  one  which,  in  the  ordinary  course 
of  business,  would  not  have  happened  if  the 
required  degree  of  care  was  observed,  you 
have  a  right  to  presume  that  such  care  was 
wanting."  It  is  insisted  for  the  appellant 
that  this  instruction  was  erroneous,  and 
that  the  jury  was  not  authorized  in  this 
case  to  iufer  the  existence  of  negligence 
from  the  accident  alone.  Primarily,  it  is 
argued  that  the  principle  which  usually 
passes  under  the  name  of  res  ipsa  loquitur 
applies  only  to  cases  where  the  relation  be- 
tween the  parties  is  the  contractual  one  of 
carrier  or  bailee,  or  in  whi'ih  the  party  in- 
jured has  been  injured  while  on  a  pub- 
lic highway.  While  there  are  some  ex- 
pressions to  be  found  in  test-books 
and  decisions  which  seem  to  sup- 
port this  claim,  in  my  judgment  it  is  un- 
founded, and  the  application  of  the  princi- 
ple depends  on  the  circumstances  and  char- 
acter of  the  occurrence,  and  not  on  the  re- 
lation between  the  parties,  except  indirect- 
ly, so  far  as  that  relation  defines  the  meas- 
ure of  duty  imposed  on  the  defendant. 
Writing  of  res  ipsa  loquitur,  it  is  said  in 
Shearm.  &  Redf.  Neg.  §  59:  "It  is  not  that, 
in  any  case,  negligence  can  be  assumed  from 
the  mere  fact  of  an  accident  and  an  injury; 
but  in  these  cases  the  surrounding  circum- 
stances, which  are  necessarily  brought  int<.> 
view  by  showing  how  the  accident  occurred, 
contain,  without  further  proof,  sufiicient 
evidence  of  the  defendant's  duty  and  of  his 
neglect  to  perform  it.    The  fact  of  the  casa- 
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alty  and  the  attendant  circumstances  may 
themselves  furnish  all  the  proof  of  negli- 
gence that  the  injured  person  is  able  to 
offer  or  that  it  is  necessary  to  offer." 
I  think  a  single  illustration  will  show 
the  correctness  of  the  view  of  the  learned 
authors,  that  it  is  not  the  injury,  but 
the  manner  and  circumstances  of  the  in- 
jury, that  justify  the  application  of  the 
maxim  and  the  inference  of  negligence.  If 
a  passenger  in  a  car  is  injured  by  striking 
the  seat  in  front  of  him,  that,  of  itself,  au- 
thorizes no  inference  of  negligence.  If  it  be 
shown,  however,  that  he  was  precipitated 
against  the  seat  by  reason  of  the  train  com- 
ing in  collision  with  another  train,  or  in 
consequence  of  the  car  being  derailed,  the 
presumption  of  negligence  arises.  The  res, 
therefore,  includes  the  attending  circum- 
stances, and,  so  defined,  the  application  of 
the  rule  presents  principally  the  question  of 
the  sufijciency  of  circumstantial  evidence  to 
establish,  or  to  justify  the  jurv  in  inferring, 
the  existence  of  the  traversable  or  princi- 
pal fact  in  issue,  the  defendant's  negligence. 
The  maxim  is  also  in  part  based  on  the  con- 
sideration that,  where  the  management  and 
control  of  the  thing  which  has  produced  the 
injury  is  exclusively  vested  in  the  defendant, 
it  is  within  his  power  to  produce  evidence 
of  the  actual  cause  that  produced  the  acci- 
dent, which  the  plaintiff  is  unable  to  pre- 
sent. Neither  of  these  rules — that  a  fact 
may  be  proved  by  circumstantial  evidence 
as  well  as  by  direct,  and  that  where  the  de- 
fendant has  knowledge  of  a  fact  but  slight 
evidence  is  requisite  to  shift  oa  him  the  bur- 
den of  explanation — ^is  confined  to  any  par- 
ticular class  of  cases,  but  they  are  general 
rules  of  evidence  applicable  wherever  issues 
of  fact  are  to  be  determined  either  in  civil 
or  criminal  actions.  In  a  prosecution  for 
selling  liquor  without  license,  it  is  sufficient 
for  the  people  to  show  the  sale,  leaving  the 
defendant  to  show  his  license,  if  he  has  one. 
Potter  V.  Deyo,  19  Wend.  361.  Recent  pos- 
session of  stolen  goods  warrants  the  infer- 
ence that  the  possessor  is  the  thief,  both  be- 
cause experience  shows  that  usually  the 
party  so  in  possession  is  the  thief,  and 
because  the  knowledge  of  how  he  came 
into  possession  of  the  goods  is  gener- 
ally exclusively  his  own.  In  Breen  v. 
New  York  C.  d  S.  R,  R.  Co,  109  N.  Y.  297, 
16  N.  E.  60,  it  is  said:  "There  must  be. rea- 
sonable evidence  of  negligence;  but  when  the 
thing  causing  the  injury  is  shown  to  be  un- 
der the  control  of  a  defendant,  and  the  ac- 
cident is  such  as,  in  the  ordinary  course  of 
business,  does  not  happen  if  reasonable  care 
is  used,  it  does,  in  the  absence  of  explana- 
tion by  the  defendant,  afford  su£Bcient  evi- 
dence that  the  accident  arose  from  want  of 
care  on  its  part."  I  can  see  no  reason  why 
the  rule  thus  declared  is  not  applicable  to 
all  cases,  or  why  the  probative  force  of  the 
evidence  depends  on  the  relation  of  the  par- 
ties. Of  course,  the  relation  of  the  parties 
may  determine  the  fact  to  be  proved, 
whether  it  be  the  want  of  the  highest  care 
or  onl^  want  of  ordinary  care;  and,  doubt- 
less, circumstantial  evidence,  like  direct  evi- 
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dence,  ma^  be  insufficient  as  a  matter  of  law 
to  establish  the  want  of  ordinary  care, 
though  sufficient  to  prove  absence  of  the 
highest  degree  of  diligence.  But  the  ques- 
tion in  every  case  is  the  same,  whether  the 
circumstances  surrounding  the  occurrence 
are  such  as  to  justify  the  jury  in  inferring 
the  fact  in  issue.  In  Mullen  v.  8t,  John, 
67  N.  Y.  567,  15  Am.  Rep.  630,  it  was  held 
that  the  falling  of  an  adjacent  building  into 
the  street,  whereby  the  plaintiff,  traveling 
on  the  street,  was  injured,  was  prima  facie 
e%i dence  of  negligence.  In  Piehl  v.  Albany 
R.  Co.  30  App.  Div.  166,  51  N.  Y.  Supp.  755, 
Affirmed  in  162  N.  Y.  617,  67  N.  E.  1122,  a 
fly  wheel  was  disrupted,  and  a  portion  of  it 
cast  across  the  street  into  a  saloon,  killing 
the  plaintiff's  intestate.  It  was  held  that 
the  mere  bursting  of  the  fly  wheel  was  not 
sufficient  to  warrant  an  inference  of  negli- 
gence. These  two  cases  proceeded  on  the 
differing  views  that  this  court  took  as  to  the 
nature  of  the  respective  accidents,  not  on 
the  situation  of  the  parties.  I  think  it  may 
be  safely  said  that  we  would  not  have  held 
the  defendant  liable  in  the  latter  case  had 
Piehl  been  killed  in  the  street,  or,  in  the 
earlier  case,  the  defendant  exempt,  had  the 
plaintiff  been  injured  while  in  a  neighbor- 
ing building.  To  put  it  tersely,  the  court 
thought  that,  in  the  absence  of  tempest  or 
external  violence,  a  building  doee  not  or- 
dinarily fall  without  neffligence;  while  it 
also  thought  that  the  disruption  of  a  fly 
wheel  proceeds  so  often  from  causes  which 
science  has  been  unable  to  discover,  or 
against  which  art  cannot  guard,  that  negli' 
gence  cannot  be  inferred  from  the  occur- 
rence alone.  Authority  is  not  wanting  on 
the  point.  In  Oreen  v.  Banta,  16  Jones  & 
S.  150,  a  workman  was  injured  by  the  break- 
ing down  of  a  scaffold.  In  a  suit  against 
his  master  the  court  charged:  "The  fact 
that  the  scaffold  gave  way  is  some  evidence 
— it  is  what  might  be  called  prima  facie  evi- 
dence— of  negligence  on  the  part  of  the  person 
or  persons  who  were  bound  to  provide  a  safe 
and  proper  scaffold."  This  charge  was  held 
correct  by  the  general  term  of  t3ie  superior 
court  of  the  city  of  New  York,  and  the  deci- 
sion affirmed  by  this  court  97  N.  Y.  627. 
In  Mulcaims  v.  Janesville,  67  Wis.  24,  20 
N.  W.  565,  the  fall  of  a  wall  was  held  pre- 
sumptive evidence  of  negligence  in  a  suit 
by  a  servant  against  his  master.  In  Smith 
V.  Boston  Gaslight  Co.  129  Mass.  318,  it  was 
held  that  the  escape  of  gas  frpm  the  pipes 
of  a  gas  company  was  prima  facie  evidence 
of  negligence.  In  that  case  there  seem  to 
have  been  no  contractual  relations  whatever 
between  the  parties.  In  Peek  v.  New  York 
C,  d  H,  R.  R,  Co,  165  N.  Y.  347,  59  N.  E. 
206,  which  was  an  action  for  injuiy  to  plain- 
tiff's property  by  fire,  it  was  said:  "But, 
while  it  was  necessary  for  the  plaintiff  to 
affirmatively  establish  negligence  on  the 
plirt  of  the  defendant,  either  in  the  condi- 
tion or  in  the  operation  of  its  engine,  for 
which  the  mere  occurrence  of  the  fire  was 
not  sufficient,  it  was  not  necessary  that  he 
should  prove  either  the  specific  defect  in  the 
engine  or  the  particular  act  of  misconduct 
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in  its  management  or  operation  constitut- 
ing the  negligence  causing  the  injury  com- 
plained of.  It  was  sutBcient  if  the  plaintiff 
proved  facts  and  circumstances  from  which 
the  jury  might  fairly  infer  that  the  engine 
was  either  defective  in  its  condition  or  neg- 
ligently operated."  This  is  the  principle 
which  underlies  the  maxim  of  res  ipsa  lo- 
quitur. When  the  facts  and  circumstances 
from  which  the  jury  is  asked  to  infer  negli- 
gence are  those  immediately  attendant  on 
the  occurrence,  we  speak  of  it  as  a  case  of 
res  ipsa  loquitur;  when  not  immediately 
connected  with  the  occurrence,  then  it  is  an 
ordinarv  case  of  circumstantial  evidence. 
In  Benedick  v.  Potts,  88  Md.  52,  41  L.  R.  A. 
478,  40  Atl.  1067,  it  is  said :  "In  no  instance 
can  the  bare  fact  that  an  injury  has  hap- 
pened, of  itself  and  divorced  from  all  the 
surrounding  circumstances,  justify  the  in- 
ference that  the  injury  was  caused  by  neg- 
ligence. It  is  true  that  direct  proof  of  neg- 
ligence is  not  necessary.  Like  any  other 
fact,  negligence  may  be  established  by  the 
proof  of  circumstances  from  which  its  ex- 
istence may  be  inferred.  •  •  .  This 
phrase  [res  ipsa  loquitur],  which  literally 
translated,  means  that  'the  thing  speaks  for 
itself,'  is  merely  a  short  way  of  saying  that 
the  circumstances  attendant  up<Mi  an  acci- 
dent are  themselves  of  such  a  character  as 
to  justify  a  jury  in  inferring  negligence  as 
the  cause  of  that  accident." 

Returning  now  to  the  case  before  us,  it  ap- 
pears that  the  deceased  was  present  by  the 
implied  invitation  of  the  defendant,  ex- 
tended to  him  and  all  others  who  might 
have  lawful  business  on  the  premises,  to  use 
the  elevator  as  a  means  of  proceeding  from 
one  story  to  another.  The  defendant,  there- 
fore, owed  the  plaintiff  the  duty  of  using  at 
least  reasonable  care  in  seeing  that  the 
premises  were  safe.  The  death  of  the  plain- 
tiff's intestate  was  caused  by  the  fall  of  the 
counterbalance  weights.  These  weights 
were  held  in  a  frame,  to  which  was  attached 
a  rope  or  cable  passing  around  a  drum.  The 
weights  fell  doiK'n  from  the  frame,  and  the 
rope  was  thrown  off  the  drum.  That  no 
such  accident  could  ordinarily  have  oc- 
curred, had  the  elevator  machinery  been  in 
proper  condition  and  properly  operated, 
seems  to  me  very  plain.  The  court  was  there- 
fore justified  in  permitting  the  jury  to  infer 
negligence  from  the  accident;  construing 
as  I  do,  the  term  "accident"  to  include,  not 
only  the  injury,  but  the  attendant  circum- 
stances. 

The  next  exception  of  the  appellant  re* 
lates  to  the  degree  of  care  which  the 
learned  trial  court  instructed  the  jury  the 
defendant  was  bound  to  exercise.  The  court 
charged:  "As  to  the  machinery  and  appli- 
ances by  which  an  elevator  is  moved  and 
controlled  in  its  ascent  and  descent,  an  own- 
er is  bound  to  use  the  utmost  care  as  to  any 
defect  which  would  be  liable  to  occasion 
great  danger  or  loss  of  life,  and  he  is  in  that 
respect  subject  to  the  same  rule  that  ap- 
plies to  a  railroad  company  in  regard  to  its 
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roadbed,  engine,  and  ot^cr  similar  machin- 
ery.     Now,    the    rule    that    is    applicable 
to    a    railroad    company,    as    to    its    road- 
bed,    engine,     and     machinery,      is     that 
they     are     bound     to     excrcii^e     the     ut- 
most   care    and     diligence,    and    are     lia- 
ble for  the  slightest  neglect  against  which 
human  prudence  and  foresight  might  have 
guarded."    This  instruction  is  sustained  by 
the  decision  of  the  supreme  court  of  Cali- 
fornia in  Trcadwell  v.  Whittier,  80  Cal.  574, 
5  L.  R.  A.  498,  22  Pac.  266.     In  AfrOrell  v. 
Buffalo  Office  Bldg,  Co,  153  N.  Y.  205.  47 
N.   E.  305,  the  question  was  discussed   bj' 
counsel,  but  not  passed  upon  by  the  court  in 
its  disposition  of  the  case.     In  determining 
the  correctness  of  the  rule  of  liability  laid 
down  by  the  trial  court,  the  relation  of  the 
parties,  which  I  think  not  controlling  on  the 
application  of  the  maxim  Res  ipsa  loquitur, 
is  of  vital  importance.     Doubtless  no  dis- 
tinction   can    be    drawn    between    vertical 
iranspoi'tation    and    horizontal    transporta- 
tion, or  transportation  along  the  surface  of 
the  earth.    If  the  relationship  between  the 
parties  and  the  character  of  the  carrier  are 
the  same  in  both  cases,  there  is  no  reason 
why  the  same  measure  of  diligence  should 
not  be  exacted  in  one  case  as  in  the  other. 
But  the  defendant  was  not  a  common  car- 
rier, and  received  no  compensation,  at  least 
directly,  for  carrying  persons  from  one  floor 
to  another.     The  right  of  any  person  to  be 
carried  in  the  elevator  was  based  on  the  im- 
plied invitation  to  enter,  which  the  defend- 
ant, as  owner  of  the  property,  is  deemed  to 
have  extended  to  all  who  might  have  busi- 
ness on  the  premises.     To  such  persons  the 
law  imposed  upon  the  occupant  or   owner 
the  duty  of  seeing  that  the  premises  were 
in  a   reasonably  safe  condition  for    acces!» 
and   entering.     2   Shearm.  ft   Rcdf.   Neg.   § 
704;  Beck  v.  Garter,  68  N.  Y.  283,  23  Am. 
Rep.   175.     But  "the  measure  of  his  duty 
was  reasonable  prudence  and  care."     Lark- 
in  V.  O'Neill,  119  N.  Y.  221,  23  N.  E.  563: 
Hart  V.  Grennell,  122  N.  Y.  371,  25  N.  E. 
354.     If  the  charge  of  the  trial  court  is  to 
be  sustained,  we  must  hold  that  the  main- 
tenance and  operation  of  an  elevator  form 
an  exception    to    the    general  standard    of 
care  imposed  by  the  law   upon   the   owners 
and  occupants  of  real  property.     We  see  no 
reason    for    making    this     exception.     The 
operation  of  an  elevator,  no  doubt,  involves 
danger,  and,  if  accident  occurs,  it  may  re- 
sult in  most    serious    consequences.     It    is 
not,  however,  the  only  dangerous  appliance 
used  in  md&em  buildings.  The  boiler  which 
furnishes     steam     heat,     the     conductors 
through  which  electric  light   is  furnished, 
may  at  times  be  the  cause  of  serious  acci- 
dents.   An  ojMm  hatchway  is  equally  dan- 
gerous.    Yet  it  has  never   been    attempted 
to  impose  upon  the  owner  of  a  biiilding  any 
greater  responsibility  as  to  these  matters 
than  that  of  exercising  reasonable  care.  It 
is  very   probable   that,  in   the   advance  of 
mechanical  arts,  many  new  appliances  will 
be  introduced  into  buildings  which  will  in- 
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Yolve  danger.  It  geems  to  mo  impractic- 
able to  distinguish  as  to  the  measure  of  the 
owner's  duty  between  these  appliances,  and 
that  such  an  attempt  would  involve  great 
confusion  in  the  law.  I  do  not  wish  to  be 
misunderstood.  In  the  exercise  of  the  same 
degree  of  care,  different  degrees  of  precau- 
tion may  be  necessary.  The  same  man, 
with  equal  prudence,  will  leave  an  article  of 
furniture  unguarded  in  his  house,  and  care- 
fully secrete  or  lock  up  jewelry  or  money. 
So^  the  more  dangerous  an  appliance  may 
be,  the  more  attention  may  be. requisite,  if 
the  fair  purport  of  the  charge  of  the  court 
was  only  that  the  care  should  be  conunen- 
surate  with  the  danger,  it  might  not  be  ob- 
jectionable.  The  charge,  however,  goes  far 
beyond  this.  The  utmost  human  care  and 
foresight  would  require  the  owner  of  a 
building  to  use  the  most  modem  and  im- 
proved form  of  elevator,  the  latest  success- 
ful mechanical  device,  and  the  most  skilful 
operators.  Such  is  the  rule  in  the  opera- 
tion of  railroads,  and  this  degree  of  dili- 
gence may  well  be  required  where,  for  a 
consideration,  there  is  a  contract  to  carry 
safely.  But  common  knowledge  informs 
us  that  such  a  rule  would  be  unreasonable, 
applied  to  elevators  in  ordinary  buildings. 
There  are  elevators,  not  only  in  great  office 
buildings  and  hotels,  but  also  in  small 
buildings,  and  even  in  many  private  houses. 
Where  there  is  little  traffic,  the  duty  of  op- 
erating the  elevator  is  at  times  imposed  on 
an  employee  or  servant  with  other  work  to 
perform.  To  require  in  all  these  cases  (and 
I  do  not  see  how  it  is  possible  to  distinguish 
between  them  on  the  law)  the  same  meas- 
ure of  duty  that  is  imposed  on  a  railroad 
eompany  or  common  carrier  would  be  going 
too  far.  I  think  sufficient  security  is  af- 
forded the  public  when  owners  or  occupants 
of  a  building  are  required  to  use  reason- 
able care  in  the  character  of  the  appliance 
they  provide,  and  in  its  maintenance  and 
operation.  The  stairways  are  always  open 
to  those  who  deem  this  degree  of  diligence 
inadequate  for  their  protection.  The  charge 
of  the  learned  trial  court  was  therefore  er- 
roneous. 

Though  what  has  been  said  disposes  of 
the  case,  another  question  is  presented  to 
us,  which,  as  it  will  arise  on  a  new  trial, 
we  think  proper  to  decide.  By  the  written 
lease  between  the  defendant  and  the  insur- 
ance company  it  is  provided  that  "the  land- 
lord shall  not  be  responsible  for  any  loss  or 
injury  arising  from  or  during  the  use  or  op- 
eration of  the  elevator  or  the  carelessness 
or  negligence  of  any  person."  The  appel- 
lant contends  that  by  this  provision  he  is 
exempt  from  any  liability  for  the  injuries 
to  the  plaintiff's  intestate.  The  lease 
was  attested  by  the  deceased,  as  secretary 
of  the  company,  in  accordance  with 
its  by-laws.  It  must  be  presumed,  there- 
fore, that  he  was  aware  of  its  contents 
and  assented  to  its  terms,  if  those 
terms  affected  him.  But  the  lease  does  not 
purport  to  apply  to  the  personal  rghts  of 
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the  officers  or  employees  of  the  lessee. 
Opinion  (Allen,  J.)  Blair  v.  Erie  R.  Co.  66 
N.  Y.  313,  23  Am.  Rep.  55.  There  is  this 
marked  distinction  between  the  present  case 
and  those  in  which  the  carrier  has  sought 
to  be  relieved  from  liability  to  a  servant  in- 
jured on  a  train,  by  virtue  of  the  terms  of 
some  agreement  wiUi  the  employer,  exempt- 
ing the  carrier  from  liability.  In  those 
cases  the  right  of  the  employee  to  be  on  the 
train  at  all  emanated  from  the  contract 
made  with  his  employer.  Not  so  here.  The 
right  of  the  deceased  to  transportation  in 
the  elevator  was  based  on  the  general  in- 
vitation of  the  defendant  to  persons  having 
business  to  transact  in  the  buildinf .  The 
fact  that  he  was  in  the  employ  of  tne  ten- 
ant did  not  limit  his  rights. 

The  other  exceptions  argued  by  the  learn- 
ed counsel  for  the  appellant  relate  to  rul- 
ings that  may  not  occur  upon  a  new  trial, 
and  therefore  do  not  require  our  notice. 

For  the  error  in  the  charge  already  stated, 
the  judgment  should  he  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event. 

Vami  and  Werner,  JJ.,  concur. 

Gray,  J.,  concurring: 

I  concur  with  Judge  Cullen's  opinion,  in 
so  far  as  it  holds  that  the  judgment  should 
be  reversed  and  a  new  trial  had  for  the  er- 
ror committed  by  the  trial  court  in  instruct- 
ing the  jury  as  to  the  degree  of  care  which 
the  defendant  was  boimd  to  exercise.  I 
have  grave  doubts  whether  this  is  a  case  for 
the  application  of  the  rule  res  ipsa  loquitur, 
which  has  never  been  applied  to  this  class 
of  cases.  As  it  is  unnecessary  to  our  de- 
cision that  the  question  of  the  application, 
of  the  rule  should  be  passed  upon,  I  think  it 
is  wiser  policy  to  reserve  it  for  a  future 
occasion. 

Parker,  Ch.  J.,  concurs. 

Bartlett,  J.,  dissenting: 

I  agree  with  Judge  Cullen  that  the  court 
was  justified  in  permitting  the  jury  to  infer 
negligence  from  the  accident.  I  also  agree 
that  the  lease  has  no  effect  on  plaintiff's 
right  to  recover.  I  dissent  from  that  por- 
tion of  the  prevailing  opinion  which  holds 
the  charge  of  the  trial  judge  erroneous  which 
instructed  the  jury  that,  as  to  the  ma- 
chinery by  which  an  elevator  is  moved  and 
controlled,  the  owner  is  bound  to  exercise 
the  utmost  care  and  diligence,  and  is  liable 
for  the  slightest  neglect  against  which 
human  prudence  and  foresight  might  have 
guarded.  In  these  days  of  lofty  buildings 
and  the  annual  transportation  of  millions 
of  passengers  in  elevators  by  interested 
owners,  who  could  not  otherwise  rent  their 
property,  public  policy  requires  them  to  ex- 
ercise the  same  degree  of  care  as  is  imposed 
on  common  carriers. 


Martin,  J.,  concurs. 
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Charles  E.  GIBSON 

V. 

INTERNATIONAL  TRUST  COMPANY. 
il77  Mass.   100.) 

1.  Tlie  •tartlnv  of  an  elevator  by  the 
conductor  Tvhlle  a  panaenffer  !•  In  the 
act  of  Ktepptnir  ont  of  It  will  not  ren- 
der the  proprietor  liable  for  the  resulting 
Injury  to  the  passenger  If  this  was  done  by 
an  Involuntary  act  of  the  conductor  In  grasp- 
ing the  mechanism  to  keep  himself  from 
falling  as  he  attempted  to  sit  down,  but  found 
that  his  chair  was  gone  from  its  place. 

2.  The  removal  of  the  chair  of  an 
elevator  conductor  front  Its  place  by 
a  Janitor  who  had  no  control  of  the  ele- 
vator, but  was  merely  riding  in  it  while  go- 
ing from  one  part  of  the  building  to  an- 
other. Is  not  an  act  within  the  scope  of  his 
employment  so  as  to  render  the  proprietor 
liable  for  an  Injury  to  a  passenger  caused  by 
the  Involuntary  starting  of  the  elevator  by 
the  conductor  as  he  grasped  the  mechanism 
to  save  himself  from  falling  as  he  attempted 
to  sit  down  and  found  his  chair  gone. 

8.  The  doctrine  of  rem  Ipsa  loanltnr 
baa  no  application  where  all  the  facts  and 
circumstances  appear  in  evidence. 

(October  19,  1900.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  for 
which  defendant  was  alleged  to  have  been  re- 
sponsible, which  resulted  in  a  verdict  in 
plaintifT*8  favor.     8usta/ined, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  SC  Morse,  John  Low- 
ell, and  John  Dnif,  for  defendant: 

The  accident  happened  on  account  of  the 
act  of  Bagley  in  moving  the  stool  back  from 
its  usual  position.  There  was  no  negligence 
in  so  moving  the  stool.  The  place  where  it 
was  left  after  being  moved  was  in  every  way 
as  suitable  a  place  as  the  other.  The  action 
of  Hersey  in  grabbing  the  lever  was  purely 
involuntary. 

The  injury  which  happened  was  the  re- 
sult of  an  occurrence  for  which  nobody  was 
to  blame.     It  was  a  mere  accident. 

Brotjcn  v.  Kendall,  6  Cush.  292;  Brawn  v. 
Collins,  53  N.  H.  442,  16  Am,  Rep.  372; 
Holmes  v.  Mather,  L.  R.  10  Exch.  261 ;  Stan- 
ley V.  Powell  [1891]  1  Q.  B.  86. 

Bagley,  in  moving  the  stool,  did  not  act 
as  the  servant  or  agent  of  the  defendant. 

Watson  V.  New  York  Central  Sleeping  Car 
Co.  139  Mass.  556,  2  N.  E.  101;  Broion  v. 
Jarvis  Engineeiing  Co.  166  Mass.  75,  32  L. 
R.  A.  605,  43  N.  E.  1118;  Bowler  v.  O'Con- 


NoTB. — As  to  liability  for  injury  to  elevator 
passenger,  see  note  to  Mitchell  v.  Marker  (C. 
C.  App.  6th  C.)  25  L.  R.  A.  33;  also  the  cases 
of  Beehler  v.  Daniels,  C.  &  Co.  (R.  I.)  27  L. 
R.  A.  512;  Malloy  v.  New  Yorlc  Real  Estate 
Asso.  (N.  Y.)  41  L.  R.  A.  487 ;  Griffen  v.  Manlce 
<N.  Y.)  ante,  922,  and  Springer  v.  Ford  (III.) 
pout,  930. 
62  L.  R.  A. 


n<;lL  102  Mass.  310,  27  L.  R.  A.  173,  38  N.  E. 
408;  Smith  v.  Spitz,  15U  Mass.  319,  31  N.  E. 
5. 

Messrs.  WMpple,  Sears,  Sc  Osden,  for 
plaintill: 

When  an  elevator  is  brought  to  a  stop  at 
the  floor  of  a  building  and  the  door  opene«I, 
a  passenger  is  justified  in  going  ahead  at 
once  without  further  delay. 

Tousey  v.  Roberts,  114  N.  Y.  312,  21  X.  E. 
399:  Mitchell  v.  A'ccnc,  87  Uun,  260,  33  X. 
Y.  Supp.  1045. 

The  defendant  corporation,  in  transport- 
ing passiMigers  from  the  first  floor  of  its 
building  to  the  top  floor  and  return  by  the 
powerful  and  dangerous  agencies  of  steam  or 
hydraulic  power,  was  bound  to  use  the  high- 
est possible  care  consistent  with  the  under- 
taking. 

Oherndorfer  v.  Pahst,  100  Wis.  505,  76  X. 
W.  338;  Hartford  Deposit  Co.  v.  Sollitt,  172 
111.  222,  50  N.  E.  178. 

Those  who  operate  public  elevators  are 
carriers  of  passengers,  and  are  subject  to  the 
same  rules  of  law  which  are  applicable  to 
carriers  of  passengers  by  other  forms  of  con- 
veyance. 

'Mitchell  V.  Marker,  25  L.  R.  A.  33.  10  C. 
C.  A.  300,  22  U.  S.  App.  325,  62  Fed.  139; 
Trr.adwcll  v.  Whittier,  80  Cal.  574,  5  L.  R.  A. 
498,  22  Pac.  266;  Southern  Bldg.  d  L.  Asso. 
V.  Lawson,  97  Tenn.  367,  37  S.  W.  86 ;  Ken- 
tucky Hotel  Co.  V.  Camp,  97  Ky.  424,  30  S. 
W.  1010;  Lee  v.  George  Knapp  d  Co.  55  Mo. 
App.  390. 

Even  if  the  fall  of  the  elevator  was  unex- 
plained the  plaintiff  would  be  entitled  to  re- 
cover. 

Franklin  Printing  d  Pub.  Co.  v.  Behrenjf, 
80  111.  App.  313. 

Lathrop,  J.,  delivered  the  opinion  of  the 

court: 

The  pluintlff  was  injured  while  riding  in 
an  elevator  car  in  the  defendant's  building. 
The  ground  upon  which  the  plaintiff  seeks 
to  recover  is  that,  after  the  elevator  car  had 
stopped  at  the  first  floor  to  enable  the  plain- 
tiff to  alight,  the  defendant  so  carelessly  and 
negligently  operated  and  controlled  the  car 
that,  while  tne  plaintiff  was  about  to  step 
from  the  car  onto  said  floor,  the  car  sud- 
denly started  downwards,  bearing  the  plain- 
tiff along  with  it,  and  one  of  the  plaintiff's 
legs  was  drawn  between  the  shaft  and  the 
car,  and  was  injured.  The  plaintiff  testified 
that  the  elevator  appeared  to  be  of  modern 
design  and  in  first-class  condition,  and  that 
Hersey,  the  person  who  ran  the  elevator,  was 
an  ordinarily  bright  and  intelligent  young 
man,  rather  above  the  average  in  that  re- 
spect; that  there  had  been  a  mov&Ue  stool 
in  the  elevator  for  some  time,  and  that  he 
understood  it  was  there  to  enable  the  eleva- 
tor boy  or  attendant  to  sit  down;  that  the 
elevator  was  operated  bv  a  lever,  which, 
when  it  was  drawn  towards  the  operator,  as 
he  usually  stood,  moved  the  elevator  down- 
ward ;  that  when  it  was  pushed  from  him  it 
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started  the  elevator  upward;  and  that  when 
it  was  right  in  the  middle  it  stopped  the 
elevator,  and  it  was  so  arranged  that  it 
locked  there  if  the  operator's  hand  was  re- 
moved from  the  handle.  There  were  in  the 
elevator  at  the  time  of  the  accident  four  per- 
sons. The  plaintiff  was  nearest  the  door. 
Behind  hira  was  a  friend  of  his.  On  the 
further  side  of  the  elevator  was  Hersey,  who 
ran  the  elevator,  and  behind  him  was  the 
janitor  of  the  building,  one  Bagiey.  The 
plaintiff  further  testified  that  he  saw  Hersey 
push  the  lever  to  stop  the  car,  and  open  the 
door;  that  at  the  same  time  he  saw  Bagley 
take  hold  of  the  stool,  and  move  it  back  to- 
wards the  comer;  that  he  moved  it  a  few 
inches  back;  that  Hersey  was  standing  with 
his  back  to  Bagley,  and  the  stool  was  be- 
tween them;  that,  so  far  as  he  could  judge, 
Hersey  did  not  know  that  the  stool  had  been 
moved  when  he  attempted  to  sit  down,  after 
stopping  the  elevator  and  opening  the  door; 
that  Kersey's  left  hand  was  on  the  lever, 
when  he  was  forced  back,  by  losing  his  sup- 
port behind,  or  his  seat ;  and  that  he  had  his 
hand  on  the  lever,  and  that  carried  the  lever 
with  him.  Lowe  testified  that  as  soon*  as 
the  elevator  boy  opened  the  door  he  undertook 
to  rit  down,  and  missed  his  seat;  that  the 
stool  and  the  boy  went  together;  that  he 
threw  up  his  arms  to  catch  himself,  but 
caught  the  apparatus  that  moved  the  eleva- 
tor, and  all  went  down  a  certain  distance. 
Hersey,  who  was  called  for  the  defendant, 
testified  that  when  he  reached  the  first  floor 
he  stopped  the  car,  and  went  to  open  the 
door,  and  then  went  to  sit  down,  the  same  as 
he  had  been  in  the  habit  of  doing;  that,  the 
stool  having  been  removed,  he  lost  his  bal- 
ance, and  as  he  fell  back  he  grasped  the 
lever,  which  was  the  only  resort  he  had.  He 
further  described  the  handle  of  the  lever  as 
having  a  supplementary  handle  underneath, 
which,  when  taken  hold  of,  would  raise  the 
piece  of  steel  out  of  the  slot,  and  would  al- 
low the  car  to  be  moved;  that  when  the  car 
reached  the  iirst  floor  he  put  the  piece  of 
steel  in  the  slot:  and  that  when  he  fell  he 
must  have  seized  the  handle  from  under- 
neath, and  released  the  steel. 

Whether  we  take  the  evidence  of  the  plain- 
tiff's witnesses  alone,  or  in  connection  with 
that  of  Hersey,  we  are  of  opinion  that  there 
is  no  evidence  of  netjligence  on  the  part  of 
Hersey,  and  that  the  request  for  an  instruc- 
tion to  this  effect  should  have  been  granted. 
The  only  ground  upon  which  the  plaintiff  re- 
lies to  show  negligence  on  the  part  of  Her- 
sey is  that  he  did  not  look  behind  him  before 
attempting  to  sit  down.  But  he  did  not 
know  that  the  stool  had  been  moved,  and  had 
no  reason  to  suppose  that  this  was  the  case. 
He  attempted  to  sit  down  in  the  customary 
-way,  and  lost  his  balance,  and  clutched  for 
something  to  support  him.  His  action  was 
entirely  an  involuntary  one.  To  say  that, 
under  such  circumstances,  there  was  evidence 
of  his  negligence  would  be  going  too  far. 

We  are  of  opinion,  also,  that  the.  jury 
should  have  been  instructed,  as  requested,  that 
there  was  no  evidence  that  Bagley  was,  at 
the  time  of  the  accident,  employed  in  the  op- 
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eration  of  the  elevator.  The  evidence  was 
that  he  wa«  the  janitor  of  the  building;  that 
he  had  gone  to  the  eighth  floor  for  some 
tools,  and  was  returning,  as  a  passenger  on 
the  elevator,  when  the  accident  happened. 
Bagley,  in  moving  the  stool,  did  not  act  as 
the  servant  or  agent  of  the  defendant,  and 
the  defendant  is  not  liable  for  his  act  in 
moving  the  stool,  if  it  were  negligent  in  him 
to  move  it.  There  is  nothing  in  the  evidence 
to  show  that  he  was  exercising  any  control 
over  the  running  of  the  elevator,  or  that  he 
was  at  the  time  of  the  accident  doing  any- 
thing more  than  riding  as  a  passenger.  The 
moving  of  the  stool  cannot  be  considered  as 
an  act  within  the  scope  of  his  employment  at 
that  time.  Walton  v.  New  York  Central 
Sleeping  Car  Co.  139  Mass.  556,  2  N.  E.  101 ; 
Smith  V.  Spitz,  150  Mass.  319,  31  N.  E.  5; 
BotDler  V.  0*CoMiell,  162  Mass.  319,  27  L.  R. 
A.  173,  38  N.  E.  498;  Driscoll  v.  Scanlon, 
165  Mass.  348,  43  X.  E.  100;  Brown  v.  Jar- 
vis  Engineering  Co,  166  Mass.  75,  32  L.  R.  A. 
605.  43  N.  E.  1118. 

The  plaintiff  seeks  to  avail  himself  of  the 
doctrine  of  res  ipsa  loquitur;  but  we  are  of 
opinion  that  that  doctrine  has  no  application 
where  all  the  facts  and  circumatances  appear 
in  evidence.  The  same  is  true  of  the  plain- 
tiff's contention  that  the  duty  which  the  de- 
fendant owed  him  was  that  of  a  common 
carrier  of  passengers.  It  may  be  doubted 
whether  this  question  is  open,  as  it  was  not 
raised  in  the  court  below  (see  Marlett  v, 
Jachvian,  3  Allen,  287,  297),  and  the  case 
was  tried  on  the  issue  of  due  care  on  the  part 
of  the  plaintiff  and  negligence  on  the  part  of 
the  defendant,  which  were  the  issues  raised 
by  the  pleadings.  The  object  of  this  conten- 
tion on  the  part  of 'the  plaintiff  is  to  avail 
himself  of  the  rule  that,  if  an  accident  hap- 
pens to  a  person  when  carried  by  a  common 
carrier,  this,  under  some  circumstances, 
makes  a  prima  faoie  case.  But  we  do  not 
understand  that  this  changes  the  burden  of 
proof,  OP  renders  it  less  the  duty  of  the  court 
to  take  the  case  from  the  jury,  when,  on  all 
the  evidence,  no  negligence  appears. 

It  is  a  general  rule  in  this  commonwealth 
that  the  making  of  a  prima  facie  case  does 
not  change  the  burden  of  proof.  Powers  v. 
Russell,  13  Pick.  69,  76;  Delano  v.  Bartlett, 
6  Cush.  364,  366;  Central  Bridge  Corp,  v. 
Butler,  2  Gray,  130;  yichols  v.  Munsel,  116 
Mass.  567;  Willett  v.  Rich,  142  Mass.  356, 
56  Am.  Rep.  C84,  7  N.  E.  776 ;  Brouli  v.  San- 
son, 158  Mass.  17,  32  N.  E.  900. 

The  question  whether  a  peison  or  corpora- 
tion running  an  elevator  is  a  common  car- 
rier, or  has  the  responsibilities  of  one,  is  one 
upon  which  there  is  a  conflict  of  authorities. 
See  in  favor  of  the  proposition,  Mitchell  v. 
Marker,  25  L.  R.  A.  33,  10  C.  C.  A.  306,  22 
U.  S.  App.  325,  62  Fed.  139;  Treadwell  v. 
Whitt'ter,  80  Cal.  574,  5  L.  R.  A.  498,  22  Pac. 
206;  Kentucky  Hotel  Co.  v.  Camp,  97  Ky. 
424,  30  S.  W.  1010:  Ooodsell  v.  Taylor,  41 
Minn.  207,  4  L.  R.  A.  673,  42  N.  W.  873.  In 
other  states,  such  cases  are  tried  upon  the 
issues  of  due  care  on  the  part  of  the  plain- 
tiff, and  negligence  on  the  part  of  the  defend- 
ant.    Lee   V.  Qeorge   Knapp  d   Co.  55   Mo, 
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App.  390 :  McQrell  v.  Buffalo  Office  Bldg.  Co. 
153  N.  Y.  265,  47  N.  E.  305.  In  the  last  case 
it  was  held  tiiat  the  case  should  have  been 
taken  from  the  jury  because  there  was  no  evi- 
dence of  the  defendant's  negligence.  In  this 
commonwealth,  while  the  question  has  not 
been  discussed,  Shatttick  v.  Rand,  142 
Mass.  S3,  7  N.  £.  43,  was  tried  and  decided 
on  the  issues  applicable  to  ordinary  cases 
of  negligence.     We  do  not  think  it  is  neces- 


sary to  consider  the  question  in  the  present 
case;  for,  if  the  defendant  was  liable  aa  a 
carrier  of  passengers,  we  are  of  opinion  that 
the  requests  for  instructions  which  we  have 
already  considered  should  have  been  granted. 
This  view  of  the  case  renders  it  unnecessaiy 
to  consider  the  other  exceptions  of  the  de- 
fendant 

Exceptions  sustained. 


ILLINOIS  SUPREME  COURT. 


Warren  SPRINGER,  Appt., 

V. 

Samuel  FORD. 

(189  111.  430.) 

1«  The  operators  of  paaaenver  ele- 
vators upon  the  grounds  of  public  policy 
are  required  to  exercise  the  highest  degree 
of  care  and  diligence  In  and  about  the  opera- 
tion of  such  elevators  to  prevent  Injury  to 
passengers  being  carried  thereon. 

5.  When  a  paasenffer  on  an  elevator  Is 
Injured  by  reason  of  the  giving  way  of 
some  portion  of  the  machinery  or  appliances 
by  which  the  elevator  is  operated,  the  pre- 
sumption of  negligence  arises  from  such 
breaking  unexplained. 

8.  The  liability  of  the  owner  of  a 
frelvht  elevator  to  a  passenger  lawfully 
and  rightfully  upon  It  Is  measured  by  the 
same  rules  applicable  to  owners  of  passenger 
elevators.     . 

4.  The  proprietor  of  an  elevator  rnn 
for  the  use  of  the  tenants  of  an  ofDce 
building  Is  a  carrier  of  passengers  for  hire, 
the  compensation  being  the  rental  paid  by 
the  tenants. 

B.  An  action  by  one  Injured  by  the  fall 
of  an  elevator  on  which  be  was  a  passen- 
ger cannot  be  taken  from  the  Jury  where 
there  Is  evidence  tending  to  show  that  the 
elevator  fell,  and  that  plaintiff  was  right- 
fully a  passenger  thereon  and  was  seriously 
Injured  by  the  fall. 

6.  A  provision  In  a  lease  that  the 
landlord  shall  not  '<be  liable  for  any 
damages  occasioned  by  failure  to  keep  the 
elevator  In  repair"  is  not  binding  on  the 
tenant's  employees. 

T.  In  an  action  for  Injuries  to  a  ten- 
ant's employee  by  the  fall  of  a  freight 
elevator,  evidence  is  admissible  of  a  custom 
of  employees  to  accompany  freight  being 
elevated  or  lowered  on  the  elevator  while  the 
elevator  is  In  charge  of  the  owner's  agent, 
as  tending  to  show  that  the  employee  was 
rightfully  upon  the  elevator. 

(February  20,  1901.) 


APPEAL  by  defendant  from  a  Judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Cook  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  inju- 
ries caused  by  the  fall  of  an  elevator  on 
which  plaintiff  was  a  passenger.     Affirmed. 

The  facts  axe  stated  in  the  opinion. 

Mr.  W.  N.  Gemmill  for  appellant. 

Messrs.  Crews  Sc  Crews,  for  appellee: 

The  proprietor  of  an  elevator  owes  to 
those  who  are  required  to  use  it  the  duty  of 
maintaining  safe  machinery,  and  of  adopt- 
ing and  using  such  appliances  for  their 
safety  as  are  practicable. 

Bums  V.  Bennett,  99  Cal.  363,  33  Pa<!.  916; 
McOonigle  v.  Kwne,  20  Colo.  292,  38  Pac. 
367 ;  Fairhank  Canning  Co.  v.  Innes,  24  111. 
App.  35;  Lavigne  v.  Lewiston  Mills  Co. 
(Me.)  10  Atl.  62;  Oberf elder  v.  Doran,  26 
Neb.  118,  41  N.  W.  1094;  Kern  v.  De  Castro 
d  D.  Sugar  Ref.  Co.  126  N.  Y.  60,  26  N.  E. 
1071 ;  Boess  v.  Clausen  d  P.  Brewing  Co.  12 
App.  Div.  366,  42  N.  Y.  Supp.  848 ;  Corcoran 
V.  Holhrook,  59  N.  Y.  517,  17  Am.  Rep.  369; 
MoKinnie  v.  Kilgallon  (Pa.)  11  Atl.  614; 
Strawhridge  v.  Bradford,  128  Pa.  200,  18 
Atl.  364;  The  Oriental  v.  Barclay,  16  Tex. 
Civ.  App.  193,  41  S.  W.  117;  Thompson  v. 
Johnston  Bros.  Co.  86  Wis.  676,  57  N.  W. 
298. 

Whether  or  not  he  has  been  guilty  of  neg- 
ligence in  the  performance  of  that  duty,  is  a 
question  of  fact  to  be  determined  by  the 
jury. 

Fairhank  Canning  Co.  v.  Innes,  24  111. 
App.  35;  Goggin  v.  D.  M.  Oshome  d  Co.  115 
Cal.  437,  47  Pac  248;  McKinnie  v.  Kilgai- 
Ion  (Pa.)  11  Atl.  614;  McGregor  v.  R^id  d 
Co.  178  111.  464,  63  N.  E.  323. 

The  general  rule  fixes  the  liability  for  in- 
juries received  by  a  person  resulting  from 
the  negligent  operation  of  an  elevator  on  the 
one  who  undertakes  its  maintenance  and  op- 
eration. 


Note. — On  tho  subject  of  liability  for  Injury 
to  elevator  passenger,  see  preceding  case  of 
Gibson  V.  International  Trust  Co.  and  footnote 
thereto. 

For  presumption  of  negligence  from  occur- 
rence of  accident  to  passenger,  see  note  to 
Barnowski  v.  Helson  (Mich.)  15  L.  R.  A.  33; 
also  other  cases  In  this  series  as  follows : 
Thomas  v.  Philadelphia  &  R.  R.  Co.  (Pa.)  15 
L.  R.  A.  416 ;  Hawkins  v.  Front  Street  Cable  R. 
Co.  (Wash.)  16  L.  R.  A.  808 ;  Spellman  v. 
Lincoln  Rapid  Transit  Co.  (Neb.)  20  L.  R.  A. 
316;  Fredericks  v.  Northern  C.  R.  Co.  (Pa.) 
62  L.  R.  A. 


22  L.  R.  A.  306 :  Fleming  v.  Pittsburgh,  C.  C.  ft 
St.  L.  R.  Co.  (Pa.)  22  L.  R.  A.  351 ;  Carrico 
V.  West  Virginia  C.  &  P.  R.  Co.  (W.  Va.)  24  L. 
R.  A.  50;  Budd  v.  United  Carriage  Co.  (Or.)  2T 
L.  R.  A.  279 ;  Donovan  v.  Hartford  Street  R. 
Co.  (Conn.)  29  L.  R.  A.  297;  BalUmore  ft  P. 
R.  Co.  V.  Swann  (Md.)  81  L.  R.  A.  313;  Mc- 
Afee V.  Huidekoper  (D.  C.)  84  L.  R.  A.  720 ;  Ocb 
V.  Missouri,  K.  ft  T.  R.  Co.  (Mo.)  36  L.  R.  A. 
442;  Keator  v.  Scranton  Traction  Co.  (Pa.|  44 
L.  R.  A.  546:  Benedick  v.  Potts  (Md.)  41  L. 
R.  A.  47S ;  and  Whalen  v.  Consolidated  Traction 
Co.   (N.  J.)  41  L.  R.  A.  836. 
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10  Am.  &  EDg.  Enc  Law,  2d  ed.  p.  967; 
Tvedi  V.  Wheeler,  70  Minn.  161,  72  N.  W. 
10(>2.  and  authorities  cited  under  par.  1, 
supra. 

Plaintiff  was  not  bound  to  show  actual  no- 
tice to  the  defendant  of  the  particular  de- 
fect which  caused  the  accident.  Construc- 
tive notice  was  sufficient. 

Fallcenau  v.  Abrahamaony  66  111.  App.  352; 
Delaney  v.  Hilton,  18  Jones  &  S.  341 ;  Malone 
V.  Hawlcy,  46  Cal.  409;  Bier  v.  Standard 
Mfg.  Co.  130  Pa.  446,  18  Atl.  637 ;  Lorentz 
V.  Ifohimon,  61  Md.  64;  Hackett  v.  Middle- 
aea-  Mfg.  Co.  101  Mass.  101 ;  Weiden  v.  Brush 
Electric  Light  Co.  73  Mich.  268,  41  N.  W. 
269;  ^foran  v.  Racine  Wa^on  Co.  74  Hun, 
454,  26  N.  Y.  Supp.  852;  Sack  v.  Dolese,  35 
111.  App.  630. 

The  lease  offered  by  the  defendant  is  no 
bar  to  the  action  by  plaintiff. 

The  earlier  cases  hold  that  a  carrier  could 
not  by  any  means  whatever  avoid  the  liabil- 
ities imposed  upon  it  by  the  common  law. 

Roll  V.  liaguet,  4  Ohio,  400,  22  Am.  Dec. 
759 ;  Jones  v.  Voorhees,  10  Ohio,  145 ;  Oould 
V.  Hill,  2  Hill,  625 ;  F%sh  v.  Chapman,  2  Ga. 
349,  46  Am.  Dec.  393 ;  Thomas  v.  Boston  <€ 
P.  R.  Corp.  10  Met.  479,  43  Am.  Dec.  444; 
CoU  V.  Goodwin,  19  Wend.  257,  32  Am.  Dec. 
470. 

The  rule  as  extended  in  Illinois,  however, 
permits  carriers  to  stipulate,  upon  consider- 
ation, for  exemption  from  liability  for  ordi- 
nary nefjligence. 

Illinois  C.  R.  Co.  v.  Morrison,  19  111.  138; 
Illinois  C.  R.  Co.  v.  Read,  37  HI.  484,  87  Am. 
Dec.  200;  Illinois  C.  R.  Co.  v.  Adams,  42  111. 
474,  92  Am.  Dec.  85;  Adams  Exp.  Co.  v. 
^tettancrs,  61  111.  184,  14  Am.  Rep.  57; 
Arnold  v.  Illinois  C.  R.  Co.  83  III.  273,  25 
Am.  Rep.  386;  Chicago  d  N.  W.  R.  Co,  v. 
Chapman,  133  111.  96,  8  L.  R.  A.  508,  24  N. 
E.  417. 

But  the  limitations  authorized  by  the  rule 
cannot  be  affected  by  any  act  of  the  carrier 
without  the  concurrence  of  the  passenger. 
It  must  be  by  express  contract  with  him  or 
someone  authorized  to  act  for  him. 

Illinois  C.  R.  Co.  v.  Read.  37  HI.  484,  87 
Am.  Dec.  200;  Toledo,  W.  d  W.  R.  Co.  v. 
Betjas,  85  HI.  80.  28  Am.  Rep.  613 ;  Arnold 
V.  Yuinois  C.  R.  Co.  83  III.  273,  25  Am.  Rep. 
3S6. 

Hand,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  brought  by  the  plaintiff 
to  recover  damages  for  an  injury  to  his  per- 
son. The  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiff,  which  judgment 
has  been  affirmed  by  the  appellate  court  for 
the  first  district.  The  plaintiff  was  in  the 
employ  of  the  Kinsella  Glass  Company,  a 
tenant  of  the  defendant,  occupying  the  sixth 
floor  of  an  eight-story  building  of  which  the 
defendant  is  the  owner,  located  on  Canal 
street,  in  the  city  of  Chicago.  The  building 
was  equipped  with  a  passenger  and  a  freight 
elevator,  both  of  which  were  operated  and 
controlled  by  the  defendant.  The  falling  of 
the  freight  elevator  while  plaintiff,  in  the 
discharge  of  his  duty,  was  a  passenger 
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thereon,  caused  the  injury  complained  of. 
At  the  close  of  the  plaintiff's  testimony,  and 
again  at  the  close  of  all  the  testimony,  the 
defendant  moved  the  court  to  instruct  the 
jury  to  find  the  defendant  not  guilty,  which 
the  court  declined  to  do,  and  the  action  of 
the  court  in  that  i^ehalf  has  been  assigned  as 
error. 

The  law  is  well  settled  that  persons  oper- 
ating elevators  in  buildings  for  the  purpose 
of  carrying  persons  from  one  story  to  an- 
other are  common  carriers  of  passengers. 
Hartford  Deposit  Co.  v.  Sollitt,  172  111.  222, 
50  N.  E.  178;  Goodsell  v.  Taylor,  41  Minn. 
207,  4  L.  R.  A.  673,  42  N.  VV.  873;  Mitchell 
v.  Marker,  25  L.  R.  A.  33,  10  C.  C.  A.  300, 
22  U.  S.  App.  325,  62  Fed.  139 ;  Treadwell  v. 
Whittier,  80  Cal.  574,  5  L.  R.  A.  498,  22  Pac. 
266;  Hodges  y.  Pcrcival,  132  111.  53,  23  N.  E. 
423;  Kctitucky  Hotel  Co.  v.  Camp,  97  Ky. 
424,  30  S.  W.  1010;  Lee  v.  George  Knapped 
Co.  55  Mo.  App.  390;  Tousey  v.  Roberts,  114 
N.  Y.  312,  21  N.  Yu,  399;  Southern  Bldg.  d 
L.  Asso.  V.  Lawson,  97  Tenn.  367,  37  S.  W. 
86.  In  Hartford  Deposit  Co,  v.  Sollitt, 
supra  (on  page  225,  172  111.,  and  page  179, 
50  N.  E.),  we  say:  "Persons  operating  ele- 
vators are  carriers  of  passengers,  and  the 
same  rules  applicable  to  other  carriers  of 
passengers  are  applicable  to  those  operating 
elevators  for  raising  and  lowering  persons 
from  one  floor  to  another  in  buildings."  In 
TreaduTcll  v.  Whittier,  80  Cal.  574,  6  L.  R. 
A.  498,  22  Pac.  266,  it  was  said:  "The  de- 
fendants used  their  elevator  in  lifting  per- 
sons vertically  to  the  height  of  40  feet. 
That  they  were  carriers  of  passengers,  and 
should  be  treated  as  such,  we  have  no  doubts 
The  same  responsibilities  as  to  care  and  dili- 
gence rested  on  them  as  on  the  carriers  of 
passengers  by  stagecoach  or  railway."  In 
Goodsell  V.  Taylor,  41  Minn.  207,  4  L.  R,  A. 
673,  42  N.  W.  873,  the  court  says:  "The  re- 
lation between  the  owner  and  manager  of 
an  elevator  for  passengers  and  those  carried 
in  it  is  similar  to  that  between  an  ordinary 
common  carrier  of  passengers  and  those  car- 
ried by  him."  The  operators  of  such  eleva- 
tors, upon  the  grounds  of  public  policy,  are 
required  to  exercise  the  highest  degree  of 
care  and  diligence.  The  lives  and  safety  of  a 
large  number  of  human  beings  are  intrusted 
to  their  care,  and  the  law  requires  them  to 
use  extraordinary  diligence  in  and  about  the 
operation  of  such  elevators  to  prevent  injury 
to  passengers  being  carried  therein.  In 
Hartford  Deposit  Co.  v.  Sollitt,  supra,  it  is 
said  (page  225,  172  III.,  and  page  179,  50  N. 
E.)  :  "It  is  a  duty  of  such  carriers  of  pas- 
sengers to  use  extraordinary  care  in  and 
about  the  operation  of  such  elevators,  so  as 
to  prevent  injury  to  persons  therein."  And 
in  Treadir.ell  v.  Whittier,  80  Cal.  574,  6  L.  R. 
A.  498,  22  Pac.  206,  the  court  says:  "Per- 
sons who  are  lifted  by  elevators  are  subjected 
to  great  risks  to  life  and  limb.  They  are 
hoisted  vertically,  and  are  unable,  in  the  case 
of  the  breaking  of  the  machinery,  to  help 
themselves.  The  person  running  such  eleva- 
tor must  be  held  to  undertake  to  raise  such 
persons  safely,  as  far  as  human  care  and 
foresight  >\'iirgo.     The  law  holds  him  to  the 
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utmost  care  and  diligence  of  very  cautious 
persons,  and  responsible  lor  the  slightest 
neglect.  Such  responsibility  attaches  to  all 
persons  engaged  in  employments  where  hu- 
man beings  submit  their  bodies  to  their  con- 
trol, by  which  their  lives  or  limbs  are  put  at 
hazard,  or  where  such  employment  is  attend- 
ed with  danger  to  life  or  limb.  The  utmost 
care  and  diligence  must  be  used  by  persons 
engaged  in  such  employments  to  avoid  in- 
jury to  those  they  carry.  The  care  and  dil- 
igence required  is  proportioned  to  the  danger 
to  the  persons  carried.  In  proportion  to  the 
degree  of  danger  to  others  must  be  the  care 
and  diligence  to  be  exercised.  Where  the 
danger  is  great,  the  utmost  care  and  dili- 
gence must  be  employed.  In  such  cases  the 
law  requires  extraordinary  care  and  dili- 
gence." And  In  Goodsell  v.  Taylor,  it  is 
said  (p.  209,  41  Minn.,  p.  674,  4  L.  R.  A.  and 
p.  874,  42  N.  W.) :  "The  same  reason  ex- 
ists for  requiring  on  the  part  of  the  owner 
[of  an  elevator]  the  utmost  care  and  fore- 
sight and  for  making  him  responsible  for  the 
slightest  degree  of  negligence." 

When  a  passenger  is  injured  by  reason  of 
the  giving  way  of  some  portion  of  the  ma- 
chinery or  appliances  by  which  the  elevator 
is  operated,  the  presumption  of  negligence 
from  such  breaking,  unexplained,  arises.  In 
Vew  York  C.rf  8t.L.R.Co.y.BlumenthQly\m 
111.  40,  43  N.  E.  809,  we  say,  on  page  48,  160 
HI.,  and  page  811,  43  N.  E.:  "The  happen- 
ing of  an  accident  to  a  passenger  during  the 
course  of  his  transportation  raises  a  pre- 
sumption that  the  carrier  has  been  negligent. 
The  burden  of  rebutting  this  presumption 
rests  upon  the  carrier.  Undoubtedly,  the 
law  requires  the  plaintiff  to  show  that  the 
defendant  has  been  negligent  But,  where 
the  plaintiff  is  a  passenger,  a  prima  facie 
case  of  negligence  is  made  out  by  showing 
the  happening  of  the  accident.  If  the  in- 
jury to  a  passenger  is  caused  by  apparatus 
wholly  under  the  control  of  the  carrier,  and 
furnished  and  applied  by  it,  a  presumption 
of  negligence  on  its  part  is  raised."  And  in 
Hartford  Deposit  Co.  v.  Sollitt,  it  is  said  (p. 
225.  172  111.,  and  p.  179,  50  N.  E.)  :  "The 
fact  of  the  falling  of  the  elevator  is  evidence 
tending  to  show  want  of  care  in  its  manaire- 
ment  by  the  operator  or  its  servants,  or  that 
the  same  was  out  of  repair  or  faultily  con- 
structed." In  the  case  of  Ellis  v.  Waldron, 
19  R.  I.  369,  33  Atl.  869,  in  an  action  by  the 
servant  of  a  tenant  of  a  building  against  the 
owner  for  injuries  caused  by  the  falling  of 
an  elevator,  the  declaration  alleged  that  the 
defendant  had  granted  to  the  plaintiff's  em- 
plover,  as  part  of  his  leasehold  interest  in 
the  premises,  the  use  of  the  elevator  for  mov- 
ing his  goods;  that  at  the  time  of  the  acci- 
dent the  plaintiff  was  upon  the  elevator,  en- 
gaged in  the  employment  of  moving  his  mas- 
ter's goods;  that  the  machinery  in  the  ele- 
vator was  defective  and  unsafe,  of  which  he 
had  no  knowledge,  but  which  fact  was  known 
to  the  defendant,  or  should  have  been  knowii 
if  he  had  exercised  a  proper  amount  of  dili- 
gence. The  court  held  that  the  declaration 
allpffed  suflioient  facts  to  show  that  it  was 
the  dutv  of  the  defendant  to  keep  and  nudn- 
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tain  the  elevator  in  a  safe  and  suitable  con- 
dition for  the  plaintiff's  use,  as  the  employee 
of  the  tenant;  and,  further,  that,  the  eleva- 
tor not  being  under  the  control  of  plaintiff, 
it  was  not  his  duty  to  examine  it,  and  ascer- 
tain whether  it  was  suitable  and  safe,  and 
hence  he  was  not  required  to  allege  8]>ecifi- 
cally  the  nature  of  the  defect  which  caused 
the  accident. 

The  contention,  on  behalf  of  defendant, 
that  the  principles  above  announced  have  no 
application  to  a  person  owning  and  operat- 
ing a  freight  elevator,  is  not  tenable  wnen  a 
passenger  is  lawfully  and  rightfully  upon 
such  ele\*ator.  Such  passenger,  by  reason  of 
the  construction  of  that  class  of  elevators, 
is  subjected  to  great  risks  and  many  hazards. 
The  liability,  however,  of  the  owner  or  man- 
ager thereof  as  a  common  carrier  is  meas- 
ured by  the  same  rules,  and  he  is  held  to  the 
same  degree  of  diligence,  as  that  of  persona 
owning  and  operating  passenger  elevators. 
In  the  case  of  Chicoffo  d  A.  R.  Co.  v.  Amol, 
144  111.  2G1,  19  L.  R.  A.  313,  33  N.  E.  204. 
where  a  passenger  upon  a  freight  train  was 
held  entitled  to  recover  for  a  personal  injury 
received  by  reason  of  the  negligent  manage- 
ment of  the  train,  it  was  said  (p.  271.  144 
m.,  p.  315,  19  L.  R.  A.,  and  p.  200,  33  X. 
E.) :  "From  the  composition  of  such  a 
train,  and  the  appliances  necessarily  used  in 
its  efficient  operation,  there  cannot,  in  the 
nature  of  things,  be  the  same  immunity  from 
peril  in  traveling  by  freight  train  as  there  is 
by  passenger  trains,  but  the  same  degree  of 
care  can  be  exercised  in  the  operation  of 
each."  And  in  Ne%o  Yorh,  C.  d  8t.  L.  R.  Co. 
V.  Blumenihal,  160  HI.  40,  43  N.  E.  809,  it 
was  held  a  drover  riding  on  a  rail  way  freight 
train  in  charge  of  cattle  he  was  shipping 
might  recover  for  an  injury  received  by  the 
negligent  management  of  the  train.  On 
page  48,  100  III.,  and  page  811.  43  N.  E.,  the 
court  says:  "A  carrier  will  be  held  to  the 
same  strict  accountability  for  the  negli- 
gence of  its  servants  resulting  in  injury  to 
a  passenger  who  is  lawfully  and  properly  on 
a  freight  train  as  governs  its  liability  for 
such  negligence  when  the  trarisportation  is 
upon  a  train  devoted  to  passenger  service  ex- 
clusively." In  the  case  of  Hartford  Deposit 
Co.  V.  iSollitt,  172  111.  222,  50  N.  E.  178.  we 
held  that  the  owner  of  a  passenger  elevator 
was  subject  to  all  the  rules  and  liabilities  of 
any  other  carrier  of  passengers,  and  there  is 
no  reason,  in  principle,  why  the  analogy  held 
to  existbetween  passenger  and  freight  trains, 
as  common  carriers,  does  not  exist  between 
passenger  and  freight  elevators,  in  cases 
where  the  owners  of  freight  elevators  permit 
the  carriage  of  passengers  thereon  for  hire. 
The  proprietor  of  an  elevator  run  for  the  use 
of  the  tenants  of  an  office  building  is  a  car- 
rier of  passengers  for  hire.  The  proprietor's 
compensation  is  the  rental  paid  him  by  the 
tenant.  10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
946. 

The  question  as  to  whether  the  plaintiff 
was  lawfully  on  the  elevator  at  the  time  of 
the  injury,  in  the  performance  of  a  duty  in- 
cident to  his  employment,  was  a  question  of 
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fact  for  the  jury.  Stewart  v.  Harwtrd  Col- 
lege, ]2  Allen,  58.  That  the  elevator  fell, 
that  the  plaintiff  was. rightfully  a  passenger 
thereon,  and  that  he  was  seriously  injured 
by  its  fall,  was  clearly  shown  by  the  plain- 
tiff's  testimony.  The  trial  court  did  not, 
therefore,  err  in  declining  to  take  the  case 
from  the  jury. 

The  provision  in  the  lease  of  the  defend- 
ant to  the  Kinsella  Glass  Company,  to  the 
effect  that  the  defendant  should  "not  be  lia- 
ble for  any  damages  occasioned  by  a  failure 
to  keep  said  premises  and  elevator  in  re- 
pair," wafl  not  binding  upon  plaintiff.  He 
was  not  a  party  thereto.  A  carrier  of  per- 
sons cannot  limit  his  liability  to  a  passenger 
except  by  express  contract  with  the  passen- 
ger. 

The  court  did  not  err  in  permitting  the 


plaintiff  to  prove  that  it  was  his  custom,  as 
well  as  the  custom  of  the  employees  of  other 
tenants  in  the  buildings,  to  accompany 
freight  being  elevated  or  lowered  by  them  on 
said  elevator  while  such  elevator  was  being 
operated  by  the  agent  of  defendant.  Such 
evidence  was  properly  admitted  as  tending 
to  show  that  plaintiff  was  rightfully  upon 
said  elevator  at  the  time  of  the  accident. 
The  jury  were  properly  instructed.  All  the 
refused  instructions  were  covered  by  instruc- 
tions given  or  are  in  conflict  with  the  views 
herein  expressed.  We  find  no  error  in  this 
record. 

The  judgment  of  thfi  Appellate  Court  will 
therefore  he  affirmed. 

Petition   for   rehearing  denied  April   4, 
1901. 
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Clara  SPEES 

V, 

BOGGS  k  BUHL,  Appts. 

(198  Pa.  112.) 

1.  The  adjnatment,  after  the  fall  of 
an  elevator,  of  a  safety  de^iee  on  It 

to  cause  It  to  act  under  a  less  degree  of  speed, 
is  not  evidence  of  original  defective  constme- 
tlon,  or  of  want  of  proper  Inspection. 

S.  An  employer  "vrhoae  servant  la  In- 
Jvred  by  tbe  fall  of  an  elevator  fur- 
nished for  his  use  is  not,  In  order  to  relieve 
himself  from  Uabilityp  bound  to  explain  the 
cause  of  the  accident 

8.  One  employed  to  mn  an  elevator 
in  a  dry-goods  store  to  carry  employees  to 
and  from  their  work  and  from  floor  to  floor 
of  the  building  Is  a  fellow  servant  of  an  em- 
ployee in  the  tailoring  department  who  is 
injured  by  the  careless  running  of  the  ele- 
vator, where  both  are  employed  by  the  same 
person,  are  under  the  same  general  control, 
and  engaged  In  the  same  general  work. 

(January  7,  1901.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Alle- 
gheny County  in  favor  of  plaintiff  in  an  ac- 
tion brouffht  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  negli- 
gence in  the  operation  of  an  elevator.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edwin  S.  Craiff  for  appellants. 

Messrs.  8.  Sohoyer,  Jr.,  S.  B.  Schoyer, 
and  W.  Ii.  Kaufman  for  appellee. 

Fellt  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  while  in  the  employ  of  the 


defendants,  was  injured  while  riding  in  a  pas- 
senger elevator  provided  for  the  use  of  em- 
ployees in  their  store,  l^e  elevator  did  not 
fall.  It  appeared  from  the  undisputed  tes- 
timony that  nothing  connected  with  it  hr<^e 
or  was  out  of  repair.  For  some  reason, 
wholly  unexplained,  the  boy  in  charge  of  the 
elevator  failed  to  stop  it  at  the  first  floor, 
and  it  passed,  without  any  slackening  of  its 
speed,  to  the  basement  of  the  building,  where 
it  struck  the  floor  with  considerable  force. 
The  elevator  was  inspected  regularly  once  a 
week,  and  it  had  been  inspect^  a  few  hours 
before  the  accident,  and  found  to  be  in  good 
condition.  It  was  in  good  condition  imme- 
diately after  the  accident.  The  plaintiff  pro- 
duced testimony  to  show  that  the  elevator 
had  failed  to  stop  or  had  slipped  at  other 
times,  but  was  unable  to  fix  a  time  which 
was  within  a  year  of  the  accident,  and  the 
slipping  at  other  times  was  not  shown  to 
have  resulted  from  defective  construction  or 
from  want  of  repair.  The  only  prior  time 
when  there  had  been  trouhle  with  the  eleva- 
tor which  was  fixed  with  any  degi-ee  of  cer- 
tainty was  a  year  before.  Tm  boy  in  charge 
was  then  cautioned  by  the  manager  of  the 
store,  and  there  had  been  no  further  difficul- 
ty in  the  management  of  the  elevator  until 
the  happening  of  the  accident  in  which  the 
plaintiff  was  injured.  After  the  accident  a 
device  which  acted  automatically  to  check 
the  speed  of  the  elevator  if  it  became  too 
great  was  so  adjusted  that  the  safety  clutch- 
es would  be  thrown  out  6  inches  or  a  foot 
higher  in  the  elevator  shaft.  The  boy  in 
charge  of  the  elevator  was  eighteen  years  of 
age.  He  had  been  fully  instructed  in  his  du- 
ties., and   had   operated  the  elevator   three 


Nora. — As  to  liability  of  owner  of  passenger 
elevator  for  Injury  to  passengers,  see,  in  this 
series,  the  case  of  Springer  v.  Ford  (111.)  ante, 
030,  and  cases  cited  in  footnote. 

And  for  cases  in  this  series  on  the  question 
of  the  master's  liability  for  injury  to  em- 
ployee using  or  operating  elevator,  see  Bren- 
62  L.  R.  A. 


nan  v.  Gordon  (N.  YJ  8  L.  R.  A.  818,  and  note; 
Walkowskl  v.  Penokee  &  O.  Consol.  Mines 
(Mich.)  41  L.  K.  A.  88;  and  also  note  as  to 
fellow  servants,  to  the  case  of  Sofleld  v.  Gug- 
genheim Smelting  Co.  (M.  J.)  60  L.  R.  A  417. 
438,  401. 
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months.  No  question  as  to  his  competency 
was  raised. 

The  safety  device  was  intended  to  operate 
automatically  in  case  of  excessive  speed  of 
the  elevator  resulting  from  the  breaking  of 
the  machinery  or  its  failure  to  operate.  It 
was  not  intended  to  check  the  usual  speed  of 
the  elevator  as  it  descended  from  floor  to 
floor  of  the  building,  and  that  was  the  only 
speed  in  the  case.  The  elevator  did  not  stop 
at  the  first  floor,  but  went  on  down  to  the 
basement,  with  the  same  or  possibly  a  slight- 
ly increa«»ed  speed.  The  adjustment  of  the 
device  after  the  accident  to  cause  it  to  act 
under  a  less  degree  of  speed  may  have  been 
a  wise  pr^aution  against  the  neglect  of  the 
operator,  but  it  was  not  evidence  of  defect- 
ive original  construction  or  of  want  of  prop- 
er inspection. 

Under  the  facts  developed  at  the  trial,  a 
verdict  cannot  be  sustained  against  the  de- 
fendants without  making  them  insurers  of 
the  safety  of  their  employees.  The  learned 
judge  stated  that  there  was  no  direct  testi- 
mony that  the  elevator  was  in  any  way  de- 
fective, but  he  placed  on  the  defendants  the 
burden  of  relieving  themselves  of  the  impu- 
tation of  negligence  by  explaining  the  cause 
of  the  accident,  and  he  made  them  respon- 
sible for  tJie  negligence  of  the  boy  who  oper- 
ated the  elevator  by  instructing  the  jury 
that  he  and  the  plaintiff  were  not  coem- 
ployees.  In  both  of  these  rulings  there  was 
error.  Even  in  exceptional  cases,  where  the 
conditions  are  so  obviously  dangerous  as  to 
give  rise  to  an  inference  of  negligence,  the 
burden  thrown  on  the  defendant  is  not  that 
of  satisfactorily  accounting  for  the  accident, 
but  that  of  showing  that  he  used  due  care. 
In  such  cases  negligence  is  not  presumed, 
but  the  circumstances  are  held  to  be  evidence 
from  which  the  jury  may  infer  negligence. 
Stcama  v.  Ontario  Spinning  Co,  184  Pa.  519. 
39  L.  R.  A.  842,  39  Atl.  292;  Zahniaer  v. 
Pennsylvania  Torpedo  Co.  190  Pa.  350,  42 
Atl.  707.  The  gist  of  the  action  was  n^li- 
gence,  and  the  plaintiff,  in  order  to  recover, 
was  required  to  prove  it.  The  mere  happen- 
ing of  the  accident  did  not  raise  a  presump- 
tion that  the  machinery  was  unsafe  or  de- 


fective. Except  in  the  case  of  a  carrier,  the 
rule  is  uniform  that,  where  recovery  is 
sought  on  the  ground  of  negligence  of  the 
defendant,  the  burden  of  proof  is  on  the 
plaintiD',  and  in  an  action  against  an  em- 
ployer some  specific  act  of  negligence  must 
be  shown.  Philadelphia  d  R.  R.  Co,  v. 
Hughes,  119  Pa.  301,  13  Atl.  286;  Pawlinq 
v.  Hoskins,  132  Pa.  617,  19  Atl.  301;  Mixtcr 
V.  Imperial  Coal  Co.  152  Pa.  395,  25  Atl. 
587 ;  Wojdechowski  v.  Spreckels*  Sugar  Rcf. 
Co.  177  Pa.  57,  35  Atl.  596;  Biggins  v.  Fan- 
ning, 195  Pa.  599.  46  AU.  102.  In  Mixter 
V.  Imperial  Coal  Co.  152  Pa.  395,  25  Atl.  587, 
it  was  said :  "The  plaintiff  was  an  employee 
of  the  defendant  company,  and  was  claiming 
to  recover  damages  of  his  employer  for  a  per- 
sonal injury  received  in  the  course  of  his  em- 
ployment. We  have  many  times  held  in 
such  cases  that  the  mere  fact  of  the  accident 
is  not  enough  to  establish  negligence.*' 

The  plaintiff  and  the  elevator  boy  were  fel- 
low servants,  within  the  rule  that  exempts 
the  employer  from  liability.  The  former 
was  employed  to  work  in  the  tailoring  de- 
partment of  a  di-y-goods  store,  and  the  latter 
to  run  an  elevator,  which  was  set  apart  for 
the  use  of  employees  in  going  to  and  from 
their  work,  and  in  going  from  one  floor  of 
the  building  to  another,  as  their  duties  re- 
quired. They  were  employed  by  the  same 
person,  were  under  the  same  general  control, 
and  were  engaged  in  the  same  general  work. 
They  come  clearly  within  the  definition  of 
fellow  servants  given  in  Lehigh  Valley  Coal 
Co.  V.  Jones,  86  Pa.  432,  and  repeated  in 
Keystone  Bridge  Co.  v.  Kewhcrry,  96  Pa. 
246,  42  Am.  Rep.  543 ;  New  York,  L.  E.  d  W. 
/?.  Co.  V.  Hell,  112  Pa.  400,  4  Atl.  50;  Duffu 
V.  Oliver  Bros.  131  Pa.  203,  18  Atl.  872,  and 
other  cases.  "The  question  arises.  Who  are 
fellow  servants  in  contemplation  of  law? 
To  constitute  such,  tbey  need  not  at  the  time 
be  engaged  in  the  same  particular  work.  It 
is  sufficient  if  they  are  in  the  employment 
of  the  same  master,  engaged  in  the  same  com- 
mon work,  and  performing  duties  and  serv- 
ices for  the  same  general  purposes." 

The  judgment  is  reversed. 


GEORGIA  SUPREME  COURT. 


Elijah  MILLS,  Plff.  in  Err., 

V. 

C.  VV.  GEER  et  al. 

(Ill  Ga.  275.) 

"1.  Under  tl&e  act  of  December  21, 
1897  (ActH  1897,  pp.  79— 81),  In  a  suit  to 
recover  land,  the  defendant,  who  has  bona 
fide  possession  of  such  land   under  adverse 

•Headnotes  by  Lb  wis,  J. 


claim  of  title,  may  plead  as  a  set-off  the  yalae 
of  all  permanent  Improvements  bona  flde 
placed  thereon  by' himself,  or  other  bona  flde 
claimants  under  whom  he  asserts  title,  not- 
withstanding such  Improvements  may  have 
been  made  before  the  passage  of  the  act.  In 
case  the  legal  title  Is  found  to  be  In  the 
plaintiff,  and  it  should  further  be  found  that 
the  value  of  such  improvements  at  the  time 
of  the  trial  exceeds  the  mesne  profits,  while 
plaintiff  is  entitled  to  a  verdict  in  his  favor 
for  the  laud,  the  defendant  is  also  entitled  to 
a  recovery  for  the  amount  of  excess  of  the 


NoTB. — Oonatitutionality  of  retroactive  statute 
creating  right  of  action  or  of  set-off  on  ac- 
count of  past  acta  or  transactions. 

This  note  is  not  Intended  to  cover  retroactive 
legislation  which,  by  curing  some  defect  or 
cutting  off  some  defense,  seeks  to  validate  and 
62  L.  R.  A. 


make  effective  some  right  which  the  parties  in- 
terested have  attempted,  either  by  contract  or 
legal  proceeding,  to  create,  but  which,  becanse 
of  such  defect  or  defense,  remains  abortive  at 
the  time  of  the  legislation  in  question;  but  li 
confined  to  legislation  which  seeks  to  create, 
out  of  past  events  or  tranaactlons,^ alright  of 
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Taloe  of  Bach  Improvements  over  the  mesne 
prohts.  The  act,  thus  applied.  Is  not  nncon- 
stitutlo>nal  on  account  of  being  .retroactive 
or  edp  post  facto,  or  on  account  of  Its  inter- 
fering with  any  vested  right  of  the  owner  of 
the  land. 

2.  IVl&ere  plaintiffs  In  such  an  action 
lifl-ve  been  In  possession  of  or  en- 
Joyed  the  rents,  Issues,  and  profits  from 
lands  of  the  defendant,  which  they  had  re- 
ceived in  lieu  of  the  lands  Involved  In  the 
suit,  the  latter  has  a  right  to  plead  such 
benefits  derived  by  plalntlflPs  as  a  set-off  to 
tbeir  claim  for  mesne  profits  against  him. 

8.  Prior  to  tite  act  of  1880,  embodied 
In  Civ.  Code,  |  2545,  a  Jndflre  of  tbe 
superior  court  bad  no  autborlty  to 
pass  an  order  in  vacation  authorizing  a 
guardian  to  sell  or  exchange  the  lands  of 
.  his  ward  for  reinvestment :  and  a  deed  made 
by  the  guardian,  in  pursuance  of  such  an  or- 
der, to  a  purchaser,  was  void. 


4.  A  defendant  In  an  action  for  tbe 
reco-very  of  land,  who  claims  credit  for 
Improvements  made  by  his  predecessor,  is 
Ulcewlse  liable  for  all  mesne  profits  charge- 
able to  such  predecessor ;  otherwise,  if  the 
defendant  claims  credit  only  for  such  im- 
provements as  he  himself  has  placed  upon  the 
land  since  his  possession. 

(Lumpkin,  P.  J.,  dissents  from  Proposition  X.) 

(July  12,  1900.) 

ERROR  to  the  Superior  Court  for  Calhoun 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brought  to  recover  pos- 
sesFion  of  certain  real  estate.     Reversed, 
The  facts  are  stated  in  the  opinions. 
Mr.  W.  C.  Worrilly  for  plaintiff  in  er- 
ror: 
At  the  time  the  order  was  granted  the 


action  which,  though  It  may  rest  in  equity  or 
natural  Justice,  does  not  have  its  origin  in  any 
previous  contract  or  legal  proceeding.  In 
other  words,  the  note  covers  only  legislation 
that  tends  to  create  an  afiarmatlve  substantive 
right,  and  excludes  legislation  that  is  merely 
negative  in  its  effect. 

The  doctrine  adopted  In  the  principal  case, 
to  the  effect  that  the  constitutional  prohibition 
of  the  passage  of  retroactive  laws  refers  only 
to  retroactive  laws  that  Injuriously  affect  some 
substantial  or  vested  right.  Is  well  sustained  by 
the  authorities.  The  following  definition  of 
retroactive  legislation  that  falls  within  the 
condemnation  of  such  a  constitutional  provision, 
given  by  Judge  Story  in  Society  for  Propaga- 
tion of  Gospel  V.  Wheeler,  2  Gall.  105,  Fed. 
Cas.  No.  13,1S6,  has  been  very  generally  ap- 
proved and  adopted :  "Upon  principle  every 
statute  which  takes  away  or  impairs  vested 
rights  acquired  under  existing  laws,  or  creates 
a  new  obligation,  imposes  a  new  duty,  or  at- 
taches a  new  disability  In  respect  to  transac- 
tions or  considerations  already  past,  must  be 
deemed  retrospective."  Among  other  cases 
that  have  adopted  that  definition  may  be  men- 
tioned: Sturges  V.  Carter,  114  U.  S.  612,  29 
li.  ed.  241,  5  Sup.  Ct.  Rep.  1014:  Hamilton 
County  Comrs.  v.  Kosche  Bros.  50  Ohio  St.  103, 
19  L.  R.  A.  584,  33  N.  K.  408. 

Laws  are  deemed  retrospective  and  within 
the  constitutional  prohibition  where  they  de- 
stroy br  impair  vested  rights  to  do  certain  ac- 
tions, or  possess  certain  things  according  to 
the  laws  of  the  land.  De  Cordova  v.  Galves- 
ton, 4  Tex.  470. 

Retrospective  laws  that  violate  no  principle 
of  natural  justice,  but  tbat,  on  the  contrary, 
are  in  furtherance  of  equity  and  good  morals, 
are  not  unconstitutional  because  retrospective. 
Cuyahoga  Falls  Real  Estate  Asso.  v.  McCaughy, 
2  Ohio  St.  152. 

It  is  not  within  the  power  of  legislation  to 
create  a  cause  of  action  out  of  an  existing 
transaction  for  which  there  was  at  the  time 
of  its  occurrence  no  remedy.  Coosa  River  8. 
B.  Co.  V.  Barclay,  30  Ala.  120. 

Improvement  acts. 

The  decision  of  the  majority  In  the  princi- 
pal case,  upholding  the  constitutionality  of  the 
act  in  question  as  applied  retrospectively  to 
improvements  made  before  its  passage,  is  ap- 
proved and  followed  by  the  same  court  in  Lay 
V.  Shc|>pard,  112  Ga.  Ill,  37  S.  E.  132. 
Lumpkin,  r.  J.,  again  expresses  his  disap- 
proval of  the  doctrine,  but  defers  to  the  au- 
thority of  the  majority. 
S2  U  R.  A. 


Besides  the  cases  discussed  in  the  opinion, 
the  doctrine  of  the  majority  has  the  direct  sup- 
port of  Fee  V.  Cowdry,  45  Ark.  410,  65  Am. 
Rep.  560,  and  Beard  v.  Dansby,  48  Ark.  183,  2 
S.  W.  701. 

The  court  in  Fee  v.  Cowdry,  after  referring 
to  cases  upholding  the  constitutionality  of 
such  acts  when  applied  prospectively,  says  that 
if  the  occupant,  who,  in  good  faith,  believing 
himself  to  be  the  owner,  has  made  improve- 
ments after  the  enactment  of  such  a  statute, 
is  in  equity  and  Justice  entitled  to  be  paid  for 
such  improvements  before  being  dispossessed,  it 
Is  eiiually  true  that  he  is  In  equity  and  Justice 
entitled  to  be  paid  for  improvements  he  made 
in  good  faith  before  the  enactment  of  the  stat- 
ute, and  that,  if  the  constitutionality  of  the 
statute  affording  relief  in  one  case  can  be  sus- 
tained, then,  upon  the  same  principle  and  by 
the  same  argument,  its  constitutionality  can  be 
proved  in  the  other. 

In  Guild  v.  Kldd,  48  Mich.  307,  12  N.  W. 
158,  Judge  Cooley  upheld  such  a  statute  as  ap- 
plied to  pervious  improvements  upon  the 
ground  that  It  was  merely  a  substitute  for  an- 
other statute,  in  force  when  the  improvements 
were  made,  which  would  have  allowed  the  re- 
covery. He  expressly  refrains,  however,  from 
passing  upon  the  general  question  whether  the 
legislature  can,  by  a  retrospective  act,  compel 
one  man  to  pay  for  improvements  which  an- 
other without  his  consent  has  made  upon  his 
his  lands  at  a  time  when  no  existing  law  pro- 
vided for  compensation. 

Judge  Story,  in  Society  for  Propagation  of 
Gospel  V.  Wheeler,  2  Gall.  105,  Fed.  Cas.  No. 
13,156,  held  that  a  statute,  which,  in  its  gen- 
eral purpose,  was  substantially  like  that  in- 
volved in  tbe  principal  case,  was,  as  applied 
retrospectively  to  improvements  made  before  its 
passage,  in  violation  of  the  constitutional  pro- 
hibition of  retrospective  legislation.  Like  the 
court  in  the  principal  case,  he  evidently  re- 
garded t}ie  question  whether  the  real  owner 
had,  at  the  time  of  the  passage  of  the  statute, 
a  vested  right  to  recover  possession  unencum- 
bered by  any  condition  as  to  compensating  for 
improvements,  as  the  test  of  the  constitution- 
ality of  the  statute.  He  says:  *'It  is  difll- 
oult  to  perceive  the  foundation  of  the  equit- 
able or  moral  obligation  which  should  compel 
a  party  to  pay  for  improvements  that  he  never 
authorized,  and  which  originated  in  a  tort.  If 
every  man  ou^ht  to  have  the  fruits  of  his  own 
labor,  that  principle  can  only  apply  to  a  case 
where  the  labor  has  been  lawfully  applied,  and 
the  other  party  has  voluntarily  accepted  those 
fruits  without  reference  to  any  exercise  of  his 
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judge  of  the  superior  court  had  authority  to 
authorize  guardians  to  invest  the  funds  of 
their  wards  in  land,  and  to  pass  upon  appli- 
cations for  such  purpose,  either  in  term  time 
or  in  vacation. 

Civil  Code,  §§  3432,  3180;  Richards  ▼. 
East  Termessee,  V,  d  G.  R.  Co,  106  Ga.  614, 
45  L.  R.  A.  712,  33  S.  £.  193;  6  Am.  &  Eng. 
Enc.  Law,  p.  723. 

This  act  is  not  repugnant  to  those  provi- 
sions of  the  Constitution  of  this  state  set  out 
in  §§  5730  and  5936  of  the  CMvil  Code,  which 
forbid  the  passase  of  retroactive  laws  or 
laws  which  aisturb  vested  rights. 

McAfee  v.  Covingtony  71  Ga.  272,  51  Am. 
Rep.  263;  Woodhum  v.  Western  U,  Teleg. 
Co.  95  Ga.  808,  23  8.  E.  116;  Proprietors  of 
Charles  River  Bridge  v.  Proprietors  of  War- 
rm  Bridge,  11  Pet.  420,  9  L.  ed.  773;  Wat- 


son  ▼.  Mercer,  8  Pet.  88,  8  L.  ed.  876;  Sat- 
terlee  v.  Matthewson,  2  Pet.  413,  7  L.  ed.  458. 

Plaintiffs  in  the  court  below  could  not  in 
equity  and  good  conscience  collect  from  Mills 
the  full  value  of  the  rents  and  mesne  profits 
of  the  land  sued  for,  without  returning  or 
accounting  for  the  rents  and  profits  they  had 
gotten  from  the  land  their  guardian  received 
in  exchange  for  the  land  sued  for,  whether 
received  through  their  guardian  or  directly 
by  them. 

Civil  Code,  }S  3648,  3924,  3925,  3926; 
Bonner  v.  Holland,  68  Ga.  718;  Thomason  v. 
Phillips,  73  Ga.  140;  Strodder  v.  Southern 
GratUte  Co,  94  Ga.  626,  19  S.  E.  1022;  Bow- 
den  V.  Achor,  95  Ga.  245,  22  S.  E.  254. 

Minors  who  have  arrived  at  years  of  dis- 
cretion and  accountability  are  responsible 
for  torts.    If,  after  arriving  at  such  years. 


own  rlghta  For  If,  in  order  to  avail  himself 
of  his  own  vested  rights  and  ase  his  own  prop- 
erty. It  be  necessary  to  use  the  improvements 
wrongfully  made  by  another,  It  woald  be 
strange  to  hold  that  a  wrong  should  prevail 
against  a  lawful  exercise  of  the  right  of  prop- 
erty.*' He  then  overruled  the  argument  that 
the  true  owner  had  no  vested  title  in  the  Im- 
provement until  a  recovery.  The  position  he 
there  assumed  seems  at  first  directly  opposed 
to  the  theory  of  the  principal  case,  and  to  the 
position  snbsequently  taken  by  him  In  Bright 
V.  Boyd,  1  Story,  478,  Fed.  Cas.  No.  1,875,  that 
a  bona  fide  occupant  under  the  circumstances 
contemplated  by  the  statute  has,  even  In  the 
absence  of  a  statute,  a  natural,  equitable  right 
to  be  compensated  for  his  Improvements  before 
being  dispossessed  ;bilt  the  position  taken  In  So- 
ciety for  Propagation  of  Gospel  v.  Wheeler, 
against  the  existence  of  such  a  natural,  equit- 
able right  In  the  occupant,  was  probably  not 
Intended  to  cover  the  case  contemplated  by  the 
statute  Involved  In  the  principal  case  where 
the  Improvements  have  been  made  by  bona  fide 
claimants,  but  was  taken  with  reference  to, 
and  Is  undoubtedly  to  be  restricted  to,  a  stat- 
ute which,  though  It  confined  the  relief  to  a 
claimant  under  a  bona  fide  purchase,  yet  allowed 
for  Improvements  made  by  the  predecessor  of 
such,  who  may  have  been  a  wrongdoer.  He 
says.  In  this  connection :  "There  would  also 
have  been  plausibility  In  the  argument  [as  to 
the  existence  of  an  equitable  or  moral  right  to 
compensation]  If  the  statute  had  confined  itself 
to  visible  erections  made  by  the  tenant  who 
had  been  six  years  In  possession  under  a  BupH 
posed  legal  title.  But  the  Improvement  made 
may  be  altogether  In  the  soil,  and  even  made 
by  the  oriffinal  torongdoer,  and  yet  the  oom^ 
pensation  must  be  allowed."     (Italics  ours.) 

The  opinion  of  Judge  Story  In  Bright  v. 
Boyd,  1  Story.  178,  Fed.  Cas.  No.  1,875,  reaf- 
firmed by  him  in  a  sabsequent  decision  In  the 
case,  reported  In  2  Story,  605,  Fed.  Cas,  No. 
1,876,  seems '  to  the  annotator  to  give  even 
greater  support  to  the  position,  taken  In  the 
majority  opinion  In  the  principal  case,  that 
the  owner's  right  to  recover  without  compensat- 
ing for  the  Improvements  was  not  a  substan- 
tial or  a  vested  one,  than  Is  Indicated  by  that 
opinion.  The  point  decided  In  Bright  v.  Boyd 
was  not  that  a  bona  fide  occupant  might  ob- 
tain relief  If  he  were  a  defendant  In  an  equit- 
able suit  brought  by  the  owner, — ^so  much  was 
conceded, — ^but  that  he  might,  himself,  main- 
tain an  equitable  suit  for  such  relief.  Prior 
to  that  case,  the  farthest  that  equity  bad  gone 
was  to  gi-ant  relief  when  the  occupant  was  the 
defendant  In  an  equitable  suit,  and  In  Putman 
V.  Ritchie,  6  Paige,  390,  Chancellor  Walworth 
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had  denied  the  right  of  the  occupant  to  main- 
tain a  bill  In  equity  for  such  relief.  If  Chan- 
cellor Walworth's  position  was  correct,  the 
possibility  of  the  occupant's  obtaining  relief, 
in  the  absence  of  statute,  was  dependent  upon 
the  accidental  circumstance,  which  he  could  In 
no  wise  control,  that  the  owner  was  obliged 
to  go  Into  a  court  of  equity  for  relief  (a  con- 
tingency that  did  not  happen  In  the  principal 
case).  Assuming  that  to  have  been  the  extent 
of  the  relief  allowed  by  equity  prior  to  the 
statute,  the  effect  of  the  statute  was,  not  mere- 
ly to  substitute  a  legal  remedy  for  a  coexten- 
sive equitable  one,  but  to  give  the  occupant  a 
remedy  in  circumstances  where  none,  either 
le^l  or  equitable,  had  previously  existed,  i,  e,, 
when  the  owner  was  in  a  position  (as  he  was 
In  the  principal  case)  to  go  Into  a  court  of  law. 
On  the  other  hand.  If  Judge  Story's  position 
was  correct  (and  It  has  been  adopted  by  a  num- 
ber of  subsequent  cases,  among  others  Union 
Hall  Asso.  V.  Morrison,  39  Md.  281,  and  Kana- 
wha Coal  Co.  V.  Kanawha  &  O.  Coal  Co.  7 
Blatchf.  891,  B'ed.  Caa  No.  7,606),  the  occu- 
pant, even  prior  to  the  passage  of  the  statute, 
had  a  complete  equitable  remedy  which  was 
not  dependent  upon  the  circumstance  of  the 
owner  being  obliged  to  resort  to  equity,  bat 
which  could  be  made  available  by  a  bill  In 
equity  Instituted  by  the  occupant  himself.  As- 
suming that  the  relief  In  equity  went  to  that 
extent,  the  effect  of  the  statute  was  merely 
to  substitute  a  legal  remedy  for  a  coextensive 
equitable  remedy.  In  this  view,  the  statute 
would  seem  to  come  clearly  within  the  rule 
that  permits  retrospective  legislation  that  mere- 
ly affects  the  remedy.  Possibly,  the  court  in 
the  principal  case  deemed  that  the  advanced 
position  taken  by  Judge  Story  In  Bright  v. 
Boyd,  supra,  had  been  repudiated  by  Dudley  v. 
Johnson,  102  Ga.  1,  29  S.  K.  50  (referred  to  in 
the  opinion),  although  the  actual  decision  In 
that  case  was  only  that  the  occupant  could  not 
obtain  the  relief  under  an  equitable  answer  In 
a  legal  action ;  but,  however  that  may  be.  for 
a  court  that  Is  free  to  accept  such  position.  It 
obviates  the  difficulty.  Inherent  in  an  arjniment 
constructed  from  the  restricted  position  of  Chan- 
cellor Walworth,  of  holding  that  the  statute 
mei-ely  affects  the  remedy,  and  does  not  create 
a  new  substantive  right. 

It  Is  to  be  observed,  however,  that  the  major- 
ity opinion  does  not  seek  to  rest  the  decision 
upon  the  narrow  ground  that  the  statute  mere- 
ly substitutes  a  legal  remedy  for  a  previously 
existing  and  coextensive  equitable  one;  but  up- 
on the  ground  that  there  was  a  previously  ex- 
isting moral  and  equitable  right  In  the  occu- 
pant to  be  compensated  for  his  improvements 
before  being  dispossessed.  ,  . 

Digitized  by  VjOOQlC 


looa 


Mills  y.  Geek 


937 


tbm  plalntiifs  took  poBsession  of  the  land 
their  guardian  got  from  Mills,  and  so  depre- 
ciated the  property  b^  removing  the  build- 
ings and  selling  the  timber  from  the  lands 
that  Mills  cannot  be  restored  to  his  former 
position,  they  ought  in  equity  to  be  required 
to  account  for  such  damages  before  recover- 
ing the  property  sued  for,  if  the  exchange 
with  Mills  was  illegal. 

CMvil  Code,  §  3904;  Central  R,  Oo.  ▼.  Brin- 
son,  70  Ga.  209;  Harria  v.  Collina,  75  Ga. 
97;  Strain  ▼.  Wright,  7  Ga.  672;  Iveraon  ▼. 
Saulsbury,  65  Ga.  731. 
'  Defendant  could  be  made  chargeable  with 
mesne  profits  only  for  such  time  as  he  held 
possession. 

By  retaining  the  possession  of  this  prop- 
erty after  becoming  of  age,  the  minor  ratified 
the  exchange  of  lands  nuule  by  his  guardian. 


Civil  Code,  SS  3604,  3648;  Harris  t.  Can- 
non, 6  Ga.  388 ;  Strain  v.  Wright,  7  Ga.  571 ; 
UcKamy  v.  Cooper,  81  Ga.  079,  8  S.  E.  312; 
Howard  v.  Tucker^  66  Ga.  323;  Iverson  ▼. 
Sauhhury,  65  Ga.  724. 

Mr.  J.  J.  Beok  also  for  plaintiff  in  error. 

Mr,  Artl&iir  Gray  Powell,  for  defend- 
ants in  error: 

An  order  for  sale  of  the  legal  estate  of 
minors,  granted  by  a  Judge  of  the  superior 
court  in  vacation,  prior  to  October,  1889,  is 
void  and  passed  no  title. 

Code  1882,  §  1828;  Crawford  v.  Broom- 
head,  97  Ga,  614,  25  S.  E.  487;  Pughaley  v. 
Pughaley,  75  Ga,  95;  Rogers  v.  Pace,  76  Ga. 
436;  MoDowUd  ▼.  McCaJl,  91  Ga.  304,  18  S. 
E.  157. 

The  pleadings  and  proof  both  show  that 
both  of  the  plaintiffs  were  minors  when  the 


The  New  Mexico  supreme  court  In  Newton 
V.  Thornton,  8  N.  M.  287,  5  Pac  267,  holds 
that  an  act  giving  the  occupying  claimant 
a  lien  on  the  land  for  the  value  of  his  im- 
provements was  unconstitutional  as  applied  to 
improvements  made  before  the  passage  of  the 
act;  although  the  United  States  Constitution 
does  not  prohibit  retrospective  legislation  so 
nomins. 

The  decision  rests  upon  the  ground  that  at 
the  time  the  act  was  passed  the  improvements 
were  absolutely  the  property  of  the  owner  of 
the  land,. and  that  the  effect  of  the  statute  as 
applied  retrospectively  was  to  destroy  a  prop- 
erty or  vested  right,  which  could  not  constitu- 
tionally be  done.  The  statute  involved  in  this 
case  was  not  confined  to  improvements  made 
by  bona  fide  occupants;  but  the  opinion  does 
not,  expressly  at  least,  base  any  distinction  on 
that  fact.  It  does,  however,  cite  and  rely  up- 
on Society  for  Propagation  of  Gospel  v.  Wheel- 
er, 2  Gall.  143,  Fed.  Caa.  No.  18,156,  and  is, 
perhaps,  to  be  limited  in  the  same  way  as  the 
decision  in  that  case. 

In  Billings  V.  Hall,  7  Cal.  1,  it  was  held  that 
the  provisions  of  **SettlerB  act*'  of  1858  requir- 
ing the  party  recovering  In  ejectment  to  pay 
the  defendant  the  value  of  his  improvements, 
though  not  in  violation  of  the  clause  of  the 
federal  Constitution  forbidding  the  Impairment 
of  contracts,  was  repugnant  to  morality  and 
Justice,  and  In  violation  of  the  spirit  of  the 
Constitntlon.  The  court  said,  referring  to  deci- 
sions in  other  states  upholding  the  constitu- 
tionality of  betterment  acts,  that  the  laws  up- 
on which  these  decisions  were  made  provided 
alone  for  the  case  of  a  party  who  had  entered 
Innocently  upon  lands,  believing  that  he  had  a 
good  title;  that  In  some  of  these  cases  no  con- 
stitutional object  was  urged ;  and  that  in  many 
It  was  not  claimed  that  the  law  had  a  retro- 
spective effect. 

It  Is  not  entirely  clear  whether  the  fact  that 
the  act  was  retrospective  would,  in  the  opinion 
of  the  court,  have  rendered  it  unconstitutional, 
if,  like  the  statute  involved  In  the  principal 
case,  the  privilege  conferred  by  it  had  been 
confined  to  a  bona  fide  occupant.  The  court, 
however,  cited  Society  for  Propagation  of  Gos- 
pel V.  Wheeler,  2  Gall.  105,  Fed.  Cas.  No.  18,- 
1G€L;  Green  v.  Biddle,  8  Wheat.  1,  5  L.  ed. 
547,  and  Carver  v.  Jackson  ew  dem,  Astor,  4 
Pet.  1,  7  L.  ed.  76,  as  establishing  the  proposi- 
tion that,  both  at  law  and  equity,  the  lawful 
owner  who  has  been  dispossessed  of  lands  is 
entitled  upon  a  recovery  both  to  the  profits 
and  the  Improvements  that  have  been  made 
thereon. 

Austin  ▼.  Stevens,  24  Me.  520,  held  that,  if 
a  statute,  which  authorized  the  grantee,  heirs, 
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or  legal  representative  of  a  tenant  for  life  to 
claim  and  obtain  compensation  for  the  In- 
creased value  of  the  premises  by  improvements, 
in  an  action  brought  to  recover  possession  of 
them,  were  to  be  construed  retrospectively  so 
as  to  cover  a  case  where,  by  the  existing  laws, 
the  improvements  made  by  the  life  tenant  had 
been  incorporated  Into,  and  become  a  part  of, 
the  reversionary  Interest,  it  was  in  direct  con- 
fiict  with  the  constitutional  provision  securing 
to  each  citlsen  the  right  of  possessing  and  pre- 
serving his  private  property  unless  required  for 
public  use. 

Albertson  v.  Landon,  42  Conn.  200,  held  that 
a  statute  providing  that  where  a  remainder- 
man under  a  will  makes  advances  for  the  neces- 
sary repairs  and  Improvements  of  the  property, 
or  for  the  necessary  support  of  the  owner  of 
the  life  estate,  the  sum  so  advanced  shall  con- 
stitute a  proper  charge  against  the  property, 
could  not  operate  retrospectively,  even  If  so 
intended.  The  court  refrained  from  express- 
ing any  opinion  as  to  whether  the  act  might 
constitutionally  operate  prospectively. 

There  are  a  large  number  of  cases  dealing 
with  the  general  question  as  to  the  constitu- 
tionality of  improvement  acts  like  that  In- 
volved in  the  principal  case;  but  it  is  believed 
that  the  foregoing  cases,  together  with  those 
discussed  in  the  opinion  In  the  principal  case, 
Include  all  in  which  the  question  as  to  their 
constitutionality  when  applied  retrospectively 
is  considered. 

It  will  be  observed  that  the  court  In  Fee  v. 
Cowdry,  45  Ark.  410,  55  Am.  Rep.  560,  supra, 
expressly,  and  the  majority  of  the  court  i*n  the 
principal  case  impliedly,  repudiate  any  dis- 
tinction, as  to  their  constitutionality,  between 
prospective  and  retrospective  statutes.  Under 
any  theory  other  than  that  the  statute  merely 
gives  a  legal  remedy  where  a  complete  equit- 
able remedy  existed  before,  it  would  seem  that 
the  reasons  for  holding  the  right  of  the  owner 
with  respect  to  Improvements  made  before  the 
passage  of  the  statute,  to  be  a  vested  one,  are 
stronger  than  apply  with  respect  to  improve- 
ments subsequently  made;  and  this  seems  to 
be  the  view  of  Lumpkin,  P.  J.,  In  the  principal 
case,  and  of  the  court  In  Newton  v.  Thornton, 
3  N.  M.  287,  5  Pac.  257. 

Divoroe. 

The  constitutionality  of  retroactive  statutes 
creating  new  grounds  of  divorce  has  been  con- 
sidered In  a  few  cases. 

A  statute  which  attempts  to  authorise  the 
courts  to  grant  divorces  for  matters  already 
past,   and   which,   at  the  time  they  occurred 
furnished  no  ground  for  the  disMluti^m^o^  lu, 
igi  ize     y  ^ 
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suit  was  commenced;  hence  the  court  was 
correct  in  informing  the  jury  that  no  stat- 
ute of  limitations  had  run  in  this  case  as, to 
the  rents. 

Orimshy  v.  liudnell,  70  Ga.  383. 

A  defendant  who  takes  credit  for  improve- 
ments made  by  his  predecessor  is  chargeable 
for  all  profits  chargeable  to  such  predeces- 
sor. 

Gardner  ▼.  GrannisSt  57  Ga.  568;  Willing- 
ham  V.  Long,  47  Ga.  540. 

The  act  of  1887,  so  far  as  it  applies  to  pre- 
existing causes  of  action,  at  least,  is  invalid. 
Plaintiffs'  right  to  recover  mesne  profits, 
and  to  recover  the  land  without  further  off- 
set on  account  of  improvements  than  the  ex- 
tent of  mesne  profits,  was  at  the  date  of  the 
passage  of  the  act  (which  was  only  a  few 
days  prior  to  the  date  of  filing  the  suit)  a 
vested  right. 


Orecn  ▼.  Biddle,  8  Wheat.  1,  6  L.  ed.  547 ; 
Carver  v.  Jackson  ex  dem,  Aator,  4  Pet.  100, 
7  L.  ed.  7G1 ;  Fieds  v.  Carlton,  75  Ga.  556. 

There  is  no  natural  equity  in  requiring  a 
man  to  pay  for  improvements  placed  on  land 
without  his  consent. 

Carver  v.  Jackson  ew  dem.  Astor,  4  Pet. 
100,  7  L.  ed.  761. 

A  right  to  sue  for  damage  is  property. 

Angle  v.  Chicago,  St,  P.  M.  d  O.  R.  Co. 
151  U.  S.  1,  38  L.  ed.  55,  14  Sup.  Ct.  Rep. 
240. 

So  far  as  the  act  takes  away  or  diminishes 
plaintiffs*  right  to  recover  as  it  stood  prior 
to  the  passage  of  the  act,  it  takes  property 
without  due  process  of  law. 

Missouri  P.  R.  Co.  v.  Nebraska,  164  U.  S, 
404.41  L.  ed.  489,  17  Sup.  Ct.  Rep.  130; 
Wilkinson  v.  Leland,  2  Pet.  027,  7  L.  ed.  542 ; 
Davidson  v.  Xew  Orleans,  98  U.  S.  97,  24  L. 


marriage  or  other  legal  proceedings.  Is  a  retro- 
spective law,  and  Is  within  the  condemnation 
of  the  constitutional  provision  denouncing  ret- 
rospective laws  as  "highly  injurious,  oppres- 
sive, and  unjust,'*  and  declaring  that  "no  such 
laws  shall  be  made,  either  for  the  decision  of 
civil  causes,  or  for  the  punishment  of  offenses." 
(Italics  ours.)  Clark  v.  Clark,  10  N.  H.  380, 
34  Am.  Dec.  165.  The  ground  of  divorce  au- 
thorized by  the  statute  In  this  case  was  deser- 
tion. 

Greenlaw  t.  Greenlaw,  12  N.  H.  200,  Is  to  the 
same  effect  as  the  preceding  case. 

Dickinson  v.  Dickinson,  7  N.  C.  (3  Murph.) 
327,  9  Am.  Dec  608,  construed  a  statute  mak- 
ing adultery  a  ground  of  divorce  to  be  prospec- 
tive only  upon  the  ground  that,  if  applied  ret- 
rospectively, it  would  be  ea  post  facto  because 
increasing  the  punishment  for  adultery. 

In  Sherburne  v.  Sherburne,  6  Me.  210,  the 
court  construed  a  statute  authorising  divorce 
for  desertion  to  apply  only  where  the  desertion 
commenced  after  the  passing  of  the  statute, 
saying  that  to  construe  It  to  apply  to  a  previous 
desertion  would  be  a  violation  of  private  rights 
which  the  legislature  could  not  have  Intended. 

In  Given  v.  Marr,  27  Me.  212,  the  real  point 
decided  was  that,  as  applied  to  a  conveyance 
made  by  the  husband  before  the  passage  of  an 
act  creating  a  new  cause  for  divorce,  it  would 
be  in  violation  of  the  constitutional  provision 
against  impairing  the  obligation  of  contracts, 
to  give  a  divorce  granted  for  such  new  cause 
the  effect  of  entitling  the  wife  to  dower:  but 
the  court  said,  arguendo,  that  it  needed  no 
argument  to  show  that  if  the  statute  giving  the 
new  ground  of  divorce  had  been  clearly  retro- 
spective, as  well  as  prospective,  it  would  not 
have  been  valid  when  the  cause  relied  on  oc- 
curred wholly  before  the  passage  of  the  law. 

The  legislature  may  authorize  divorces  to  be 
granted  for  causes  happening  before  the  passage 
of  the  act,  and  which  at  the  time  of  the  occur- 
rence were  lawful  and  Innocent  and  furnished 
no  ground  for  such  proceedings;  but  such  legis- 
lation cannot  be  too  strongly  condemned  as  un- 
wise, impolitic,  and  unjust.  The  statute  in- 
volved In  this  case  authorised  a  divorce  where 
the  parties,  prior  to  the  passage  of  the  act, 
had  lived  separate  and  apart  for  four  years. 
Carson  v.  Carson,  40  Miss.  349. 

The  decision  of  the  court  rests  upon  the 
ground  that  the  act  is  not  ew  post  facto  be- 
cause not  a  criminal  law ;  that  it  Impairs  the 
obligation  of  no  contract  because  marriage  is 
not  a  contract  within  the  constitutional  provi- 
sion as  to  Impairing  contracts :  and  devests 
no  vested  rights,  and  is  only  obnoxious  to  the 
objection  that  it  is  wholly  retrospective  In  Its 
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operation,  and  the  Constitution  of  the  state 
contains  no  prohibition  of  retrospective  legis- 
lation. The  court  plainly  intimates  that  It 
would  have  held  the  statute  unconstitutional  If 
there  had  been  a  provision  in  the  Constitu- 
tion against  retrospective  legislation.  Under 
the  theory  of  the  principal  case,  that  the  pro- 
hibition of  retrospective  legislation  Is  confined 
to  legislation  affecting  vested  or  substantial 
rights,  it  is  not  apparent  how  such  a  provision 
in  this  case  could  have  changed  the  result, 

Jones  V.  Jones,  2  Overt.  2,  5  Am.  Dec.  64. 
held  that  a  statute  declaring  adultery  to  be  a 
ground  of  divorce,  and  empowering  courts  to 
grant  divorces  for  adultery  committed  before, 
as  well  as  for  adultery  committed  after,  its 
passage,  was  not  unconstitutional.  The  deci- 
sion seems  to  be  upon  the  ground  that  adultery 
being  malum  in  se,  the  legislature  had  power  to 
provide  a  remedy  In  respect  to  It,  and  that  the 
act  in  question  only  applied  a  remedy  for  an 
offense  which  was  In  Its  own  nature  such  before 
the  passage  of  the  act. 

It  will  be  observed  that  the  court  in  Clark 
v.  Clark,  10  N.  H.  380,  84  Am.  Dec.  165,  lim- 
ited the  doctrine  there  announced  to  matters 
which  prior  to  the  statute  furnished  no  ground 
for  a  dissolution  of  the  marriage  or  for  other 
legal  proceeding. 

Miscellaneous  statutes  creating  rights  of  ac- 
tion against  individuals  or  prit-ate  corpora- 
tions. 

Falconer  v.  Campbell,  2  McLean,  195.  Fed. 
Cas.  No.  4,620,  Involves  the  question  of  the 
personal  liability  of  bank  directors,  under  a 
statute,  for  a  debt  of  the  bank.  The  court 
held  that  the  debt  in  question  was  incurred  aft- 
er the  passage  of  the  act,  and  that  therefore 
the  act  was  not  retrospective  as  to  it ;  but  said : 
If  the  act  had  made  the  directors  liable  on 
grounds,  on  which  as  the  law  stood  at  the  time 
of  its  passage  they  were  not  liable,  there  would 
be  great  force  in  the  objection  that  the  statute 
was  unconstitutional.  **It  would  then  appear 
that  the  law  attempted  to  create  a  liability 
which  did  not  before  exist.  The  legislature 
may  create  a  remedy  for  an  existing  obligation, 
but  they  cannot  by  legislation  create  an  obliga- 
tion on  a  past  transaction.'* 

Coffin  V.  Hlch.  45  Me.  607,  71  Am.  Dec.  559. 
held  that  a  statute  making  stockholders  in> 
dividually  liable  for  debts  of  the  corporation 
could  not  constitutionally  be  made  to  operate 
retrospectively  so  as  to  cover  debts  Incurred 
before  Its  passage,  notwithstanding  that  It 
was  passed  to  take  the  place  of  a  similar  stat- 
ute that  was  repealed  about  the  same  time. 
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ed.  616;  8t.  Louis  County  Ct.  ▼.  Oriswold,  58 
Mo.  175. 

Ifowifl,  J.,  delivered  the  opinion  of  the 
court : 

Claud  W.  and  Steven  B.  Geer  brought 
ooinplaint  for  land  in  Calhoun  superior  court 
a^jainst  Elijah  Mills.  The  tract  involved  in 
the  suit  was  107  i  acres,  known  as  the  "Geer 
Home  Place,"  and  plaintiffs  claimed  a  one- 
half  undivided  interest  therein  as  heirs  at 
law  of  P.  F.  and  L.  M.  Geer.  Suit  was  for 
the  recovery  of  this  interest,  and  mesne  prof- 
its of  the  land,  alleged  to  be  of  the  yearly 
value  of  $400.  To  this  petition  the  defend- 
ant filed  an  answer,  the  important  portions 
of  which  are  embodied  in  amendments,  in 
substance,  as  follows:  On  August  19,  1886, 
K.  R.  Blocker,  as  guardian  of  plaintiffs  and 
their  four  brothers   (it  seems,  he  was  duly 


appointed  guardian  after  the  death  of  their 
parents),  presented  to  Hon.  B.  B.  Bower, 
judge  of  the  superior  courts  of  the  Albany 
circuit,  his  petition  asking  leave  to  exchange 
certain  lands  in  Calhoun  county,  Greorgia, 
embracing  the  land  sued  for  in  this  case,  be- 
longing to  his  wards,  and  in  his  possession 
and  control  as  such  guardian,  for  certain 
lands  in  Karly  county,  Georgia,  owned  by  A. 
S.  Mills.  Upon  the  hearing  of  this  applica- 
tion, on  September  14,  1886,  the  judge 
granted  an  order  authorizing  the  exchange 
prayed  for.  It  seems,  this  order  was  granted 
m  vacation.  On  September  20,  1886,  a  con- 
veyance was  made  by  said  guardian,  by  vir- 
tue of  the  order  granted  by  the  judge,  of  cer- 
tain tracts  of  land,  among  which  was  the  one 
involved  in  this  suit.  In  pursuance  of  the 
same  order,  A.  S.  Mills  on  the  same  date 
conveyed  to  the  guardian,  for  the  use  of  his 


The  court  said:  **Tbere  can  be  no  doubt  that 
legislatures  have  the  power  to  pass  retrospec- 
tive statutes  If  they  affect  remedies  only. 
.  .  .  But  they  have  no  constitutional  power 
to  enact  retrospective  laws  which  Impair  vested 
rights,  or  create  personal  liabilities.'*  The 
particular  constitutional  objection  that  the 
court  made  to  the  statute  was  that  it  created 
a  personal  liability,  and  there  does  not  appear 
to  have  been  any  constitutional  prohibition  of 
retrospective  legislation  eo  nomine. 

The  liability  involved  In  these  two  cases 
rests  entirely  upon  statute,  and  It  could  scarce- 
ly be  claimed  that  there  was  any  underlying 
moral  obligation. 

Whatever  may  be  the  power  of  the  legisla- 
ture to  alter  the  charter  of  a  railroad  company, 
It  cannot  be  doubted  that  an  act  which  under- 
takes to  make  it  liable  for  consequential  dam- 
ages from  the  construction  of  a  bridge  pursuant 
to  its  charter  and  for  which  damages  it  is  not 
liable  prior  to  the  act,  not  only  devests  the 
vested  rights  of  the  corporation,  but  violates 
the  obligations  Implied  by  the  charter.  Bai- 
ley V.  Philadelphia,  W.  &  B.  R.  Co.  4  Harr. 
<DeI.)   389,  44  Am.  Dec.  593. 

The  above  case  illustrates  the  distinction 
between  a  statute  which  creates  a  substantive 
right  and  one  which  merely  furnishes  a  rem- 
edy for  the  pre-existing  right,  as  it  also  held 
tbat  an  act  giving  a  remedy  against  the  com- 
pany by  summary  act  for  an  unauthorized  ob- 
struction was  constitutional  though  passed  aft- 
er tbe  Injuries  were  sustained. 

In  Towle  v.  Eastern  H.  Co.  18  N.  H.  547,  47 
Am.  Dec.  153,  it  was  held  that  a  statute  like 
that  Involved  in  the  preceding  case  could  not 
operate  retroipectlveiy.  The  court  said  that. 
as  applied  to  damages  previously  inflicted,  the 
statute  would  be  a  retrospective  law  for  the 
decision  of  a  civil  cause,  and  thus  fail  within 
the  expressed  prohibition  of  the  Constitution ; 
and  that  it  would  also  be  in. violation  of  the 
general  principle  which  forbids  the  legislature 
to  Impose  a  new  duty  or  liability  upon  one  par- 
ty for  the  benefit  of  another  to  whom  he  owes 
no  duty  and  Is  under  no  obligation. 

A  statute  may  act  retrospectively  so  as  to 
give  a  contractor  a  mechanic's  lien  upon  the 
property  so  far  as  afiPects  the  rights  of  the 
parties  to  the  contract,  but  It  cannot  so  operate 
as  against  a  purchaser  for  value.  Bolton  v. 
Johns,  5  Pa.  145,  47  Am.  Dec.  404. 

Lewis  V.  Turner,  40  Ga.  416,  upheld  an  ac- 
tion against  a  railroad  belonging  to  the  state 
for  an  injury  to  a  servant  by  the  negligence  of 
a  fellow  servant,  under  a  statute,  passed  after 
the  Injury  In  question,  providing  that  the  com- 
pany should  be  liable  In  such  a  case.  The  decl- 
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sion,  however,  was  put  upon  the  ground  that 
the  state  was  the  real  party,  and  that  the  ac- 
tion was  nothing  but  a  mode  provided  by  law 
to  ascertain  what  the  state  owes  the  citizen. 

Bartlett  v.  Lang,  2  Ala.  401,  upholds  the  con- 
stitutionality of  an  act  authorizing  actions  up- 
on firm  debts  against  the  representatives  of  de- 
ceased partner  upon  an  affidavit  showing  that 
the  sui'vlvor  Is  Insolvent,  as  applied  to  liabili- 
ties previously  Incurred,  notwithstanding  that 
at  the  time  of  the  passage  of  the  statute  it  was 
held  to  be  the  rule  at  common  law  that,  the 
debts  of  the  partner  being  Joint,  they  became 
extinguished  at  law  upon  the  death  of  a  part- 
ner and  could  be  revived  In  equity.  The  court 
took  the  view  that  the  statute  was  remedial, 
and  was  designed  to  substitute  a  remedy  at  law 
for  one  in  equity. 

A  statute  which  allows  actions  for  the  recov- 
ery of  real  property  to  be  prosecuted  by  the 
real  owner  notwithstanding  adverse  possession 
by  a  third  person  at  the  time  of  tbe  conveyance 
is  not  unconstitutional  as  applied  to  an  action 
commenced  before  the  passage  of  the  statute, 
since  It  only  affects  the  remedy.  Bule  v.  Car- 
ver, 75  N.  C.  559. 

A  statute  authorizing  a  suit  and  execution 
against  the  husband  on  a  debt  arising  out  of 
the  contract  of  the  wife  Is  void  as  applied  to 
antecedent  marriages.  Addoms  v.  Marx,  50  N. 
J.  L.  253,  12  Atl.  909. 

A  statute  which  provides  that  If  an  executor 
fails  to  perform  his  duty  by  endeavoring  to 
procure  the  emancipation  of  a  slave  who  Is  set 
free  by  the  will,  the  slave  by  his  next  friend 
may  file  his  bill  and  have  his  rights  or  claims 
to  liberty  under  the  will  Inquired  into  and  de- 
termined, is  not,  as  applied  to  cases  which 
arose  before  Its  passage,  a  retrospective  law 
within  the  meaning  of  the  Constitution.  Fish- 
er V.  Dabbs,  6  Yerg.  119.  The  decision  rests 
upon  the  ground  that  emancipation  of  slaves  by 
a  will  was  not  absolutely  void,  but  created  only 
an  Imperfect  right  until  the  state  assented 
thereto. 

A  statute  giving  a  right  of  action  to  set 
aside  Judgments  for  fraud  violates  the  con- 
stitutional provision  against  taking  property 
without  due  process  of  law,  If  applied  to  a  Judg* 
ment  which  had  become  absolute  before  the 
passage  of  the  statute,  and  was  not  then  sub- 
ject to  be  set  aside,  reversed,  or  modified.  WIe- 
land  V.  Shlllock,  24  Minn.  345. 

Spooner  v.  Spooner,  26  Minn.  137,  1  N.  W. 
838,  upholds  the  constitutionality  of  the  act 
involved  In  the  preceding  case,  as  applied  to 
a  judgment  rendered  subsequently  to  the  pas- 
sage of  the  act  in  an  action  pending  at  the  time 
of  Its  passage.  The  case  is  distingaished^'paf^ 
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wards,  ceiiain  lands  in  Early  county,  Geor- 
gia, amounting  to  about  500  acres.  After 
the  execution  of  the  deeds,  A.  S.  Mills  went 
into  the  possession  of  the  lands  conveyed  to 
him;  and  Bloqker,  guardian  for  plaintiffs 
and  his  other  wards,  took  possession  of  the 
lands  in  Early  county  conveyed  to  him  by 
Mills,  and  held  possession  of  the  same  for 
the  upe  and  benefit  of  his  wards  until  he 
died,  and  during  that  time  received  and  used 
the  rents,  profits,  and  income  from  the  lands 
for  the  use  and  benefit  of  plaintiffs  and  the 
other  wards.  After  the  appointment  of  the 
guardian,  two  of  the  wards  (Walter  and 
Kalph  Geer)  died,  which  left  but  four  re- 
maining heirs  of  the  estate.  These,  includ- 
ing plamtiiOfs,  continued  in  possession  of  all 
the  lands  in  Early  county  conveyed  by  Mills 
to  Blocker,  their  guardian,  for  some  time. 
Two  of  them  (Charles  and  Willie)  after  be- 


coming of  age  sold  and  transferred  their  in- 
terest in  the  lands  in  Early  county  to  certain 
purchasers.  A.  S.  Mills  conveyed  the  land 
involved  in  this  suit  to  the  defendant,  Elijah 
Mills,  executing  to  him  a  warranty  deed  to 
the  same,  and  put  him  in  possession  thereof. 
It  is  alleged  that  the  lands  conveyed  by  Mills 
to  the  guardian  for  the  benefit  of  his  wards 
were  of  more  value  than  the  lands  conveyed 
by  the  guardian  to  Mills ;  that  the  defendant 
had  paid  the  purchaser  from  the  guardian 
full  value  of  the  land  in  controversy;  that 
this  purchaser,  A.  S.  Mills,  accepted  the  con- 
veyance from  the  guardian  in  good  faith,  be- 
lieving he  was  getting  a  good  title  thereto^ 
and  defendant  purchased  the  land  in  dispute 
in  the  best  of  faith.,  believing  he  was  getting 
the  best  of  title  thereto.  After  A.  S. 
Mills  got  the  land  in  Calhoun  county,  he 
made  large  and  valuable  improvements  there- 


the  preceding  case  upon  the  ground,  that  as 
BO  applied,  the  statute  merely  affects  the  rem- 
edy. 

It  is  well  settled  that  where  an  equitable 
right  exists  in  favur  of  creditors,  the  legisla- 
ture has  the  right  to  create  a  legal  remedy  in 
their  favor.  Atkins  v.  Atkins,  18  Neb.  474,  25 
N.  W.  724. 

In  the  latter  case  it  was  held  that  Judgment 
creditors  might  maintain  a  bill  to  set  aside  a 
fraudulent  conveyance  under  a  statute  passed 
after  the  conveyance,  and  after  recovery  of  the 
judgment. 

A  statute  providing  that  the  inhabitants  of  a 
town,  who  may  have  incurred  expenses  for  the 
support  of  any  pauper,  may  recover  the  same 
from  the  latter,  is  construed,  in  Medford  v. 
Learned.  16  Mass.  216,  not  to  apply  to  expenses 
incurred  prior  to  the  statute;  but  the  court 
plainly  intimates  that  it  could  not  constitu- 
tionally have  been  made  to  apply  retrospective- 
ly, saying :  **ir  it  be  true  that  this  statute,  in- 
stead of  providing  a  remedy  for  an  existing 
contract,  must  be  construed  to  create  a  debt 
or  obligation  on  a  consideration  which  had 
passed,  and  which  was  not  of  itself  a  legal 
foundation  for  a  promise,  it  would  seem  very 
clear  that  the  statute  was  enacted  improvident- 
ly,  and  that  it  could  not  have  had  the  intended 
operation." 

The  legislature  has  power  to  authorise  the 
state  to  bring  an  action  to  recover  an  overpay- 
ment on  account  of  a  subscription  to  the  stock 
of  a  railroad  company.  Pittsburgh  &  N.  A. 
Tump.  Road  Co.  v.  Com.  2  Watts,  433.  The 
decision  Is  upon  the  ground  that  the  action 
creates  no  new  right,  but  is  merely  remedial  of 
an  existing  right. 

A  statute  declaring  fences  unnecessarily  ex- 
ceeding a  specified  height,  and  maliciously 
erected  or  maintained  for  the  purpose  of  annoy- 
ing the  owners  or  occupiers  of  adjoining  prop- 
erty, a  nuisance,  and  giving  such  owners  or 
occupiers  an  action  of  tort  for  damages  sus- 
tained thereby,  is  constitutional,  even  as  applied 
to  fences  previously  erected.  Rideout  v.  Knox, 
148  Mass.  368,  2  L.  R.  A.  81.  19  N.  B.  890.  The 
court,  however,  evidently  regarded  the  liability 
as  arising  from  the  maintenance  of  the  fence 
after  the  passage  of  the  statute,  rather  than 
from  its  original  construction,  and,  even  in  that 
view,  recognised  that  there  was  more  reason 
for  holding  that  a  statute  declaring  an  exist- 
ing fence  a  nuisance  and  requiring  it  to  be 
abated  at  the  expense  of  the  owner  was  a  tak- 
ing of  property  without  compensation,  than 
there  would  be  in  case  of  a  statute  that  merely 
prohibited  the  building  of  such  a  fence  in  the 
future.  That  the  court  distinguished  between  a 
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retrospective  statute  making  the  original  con- 
struction a  nuisance,  and  one  making  its  main- 
tenance after  the  statute  such,  is  also  appar- 
ent from  its  holding  that  the  statute  could 
not  operate  retrospectively  to  make  the  husband 
of  the  person  on  whose  land  the  fence  was  built 
liable  because  he  aided  in  building  the  same. 
and  its  decision  exonerating  him  in  the  absence 
of  evidence  to  show  that  he  participated  in 
maintaining  the  fem-e  after  the  passage  of  the 
statute. 

Statutes    creating    right     of    action    againet 
municipal  corporations. 

There  are  many  cases  Involving  the  right  of 
the  legislature  to  compel  municipal  corporation* 
to  pay  claims  that  are  morally  binding,  but  not 
legally  enforceable.  Many  of  these  statutes  are 
retroactive,  but  the  cases  have  generally  been 
decided  by  reference  to  the  question  as  to  the 
power  of  the  legislature  over  municipalities, 
without  special  reference  to  the  constitutional- 
ity of  the  statutes  as  affected  by  their  retroac- 
tive character.  If,  as  seems  to  be  established 
by  the  weight  of  authority,  the  prohibition  of 
retrospective  legislation  is  to  be  confined  with- 
in the  terms  of  Judge  Story's  definition  quoted 
above,  and  Is  not  to  be  applied  to  all  retroactive 
legislation  irrespective  of  the  character  of  the 
rights  affected,  the  constitutionality  of  such 
legislation  when  affecting  municipal  corpora- 
tions is  affected  by  other  considerations  than 
obtain  when  the  rights  of  individuals  are  con- 
cerned, since,  in  many  cases,  what  would  con- 
stitute a  vested,  Indistinictible  right  in  an  in- 
dividual Is  held  by  a  municipality  subject  to 
the  absolute  and  unrestrained  power  of  the 
legislature.  The  general  question  as  to  the 
right  of  the  legislature  to  compel  municipali- 
ties to  pay  such  claims  is  discussed  in  a  note 
to  State  ex  rel.  Bulkeley  v.  Williams  (Conn.) 
48  L.  R.  A.  465,  II.  c,  d. 

In  Hamilton  County  Comrs.  v.  Rosche  Bros. 
50  Ohio  St.  108,  19  L.  R.  A.  684,  33  N.  E.  408. 
a  statute  which  provided  for  the  refunding  by 
counties  of  taxes  previously,  volnntarily  paid, 
was  held  to  violate  a  constitutional  provision 
against  retroactive  legislation,  upon  the  ground 
that  it  created  a  new  liability  in  respect  to 
transactions  already  past,  notwithstanding 
that  the  taxes  In  question  were  paid  upon  prop- 
erty which  was  not  legally  subject  to  taxation, 
but  which  the  owners  had  included  In  the  tax 
returns,  pursuant  to  instruction  from  the  state 
auditor.  In  reply  to  the  contention  that  the 
statute  was  in  furtherance  of  natural  Justice, 
the  court  said  that  to  uphold  a  statute  upon 
that  ground  the  natural  Josttce  of  the  object 
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on,  and  enhanced  its  value  in  the  sum  of  $1,- 
OOO,  and  defendant  made  on  it,  since  his  pur- 
case,  improvements  of  the  value  of  $300,  bo 
that  the  land  embraced  in  the  suit  was  by 
these  improvements  enhanced  in  value  to  the 
aggregate  amount  of  $1,300.  The  land  in 
Early  county  conveyed  to  the  guardian  for 
his  wards  was  in  good  condition  for  cultiva- 
tion at  the  time  of  the  conveyance, — wood- 
land, well  timbered,  and  timber  valuable; 
250  to  300  acres  in  good  condition  for  culti- 
vation. It  had  on  it  a  comfortable  dwell- 
ing, good  tenant  house,  a  good  crib  and  sta- 
bles, and  a  gin  house,  and  was  worth  for 
rent  at  the  time  it  was  delivered  to  the  guar- 
dian $250  to  $300  per  year.  After  the  con- 
veyance to  Mills,  and  especially  since  the 
death  of  the  guardian,  this  land  has  been 
greatly  neglected ;  the  buildings  and  improve- 
ments have  not  been  kept  in  repair ;  gin  house 


and  other  buildings  have  been  torn  down  and 
removed,  and  those  remaining  allowed 
by  neglect  to  go  to  decay;  and  a  large  part 
of  the  timber  has  been  cut  from  the  land  and 
sold,  plaintiffs  and  their  two  brothers  hav- 
ing received  the  benefits  of  such  sale.  Plain- 
tiffs, before  filing  their  suit,  never  made  any 
offer  to  A.  S.  Mills  to  restore  to  him  the  pos- 
session of  his  said  lands,  but  continued  to 
hold  the  same;  that  it  was  their  purpose 
not  only  to  try  to  recover  from  defendant  the 
land  sued  for,  but  also  to  try  to  hold  the 
land  that  was  conveyed  by  said  A.  S.  Mills 
to  their  guardian.  By  reason  of  the  sale  of 
a  large  part  of  the  lands  conveyed  by  Mills 
to  Blocker,  guardian,  in  trust  for  plaintiffs 
and  their  brothers,  it  was  charged  that 
plaintiffs  could  not  restore  Mills  to  his  form- 
er position.  Attached  to  the  answer  was  an 
itemized  statement  of  improvements  placed 


sought  to  be  accomplished  should  be  Indisput- 
able. It  then  points  out  that  the  erroneous 
Instruction  proceeded  from  the  state  auditor, 
and  not  from  the  county  authorities,  and  that 
the  county  treasurer  having  distrlbnted  to  the 
etate  and  city  their  respective  proportions  of 
the  fund,  the  natural  justice  of  requiring  the 
taxpayers  of  the  county  to  refund  the  entire 
sum  was  a  question  upon  which  minds  might 
differ. 

An  examination  of  the  note  above  referred 
to  will  show  that  there  is  a  serious  question 
whether  it  Is  not  within  the  absolute  power  of 
the  legislature  to  dictate  the  purposes  for  which 
money  raised  by  municipalities  by  taxation 
shall  be  used. 

People  ex  rel.  Peake  v.  Columbia  County 
Supers.  43  N.  Y.  180,  construed  a  statute  em- 
powering boards  of  supervisors  to  pay  bounties 
to  volunteers  in  the  military  and  naval  serv- 
ice of  the  United  States  to  be  prospective  only, 
and  to  apply  to  persons  who  had  previously 
volunteered;  but  the  court  said  that  to  give 
the  act  a  retroactive  effect  would  authorize  the 
creation  of  a  debt  or  obligation  on  a  considera- 
tion which  had  passed,  citing  Medford  v. 
Learned,  16  Mass.  215. 

State  eat  rel.  Anderson  v.  Harris,  17  Ohio  St. 
608,  on  the  other  hand,  upholds  the  constitu- 
tionality of  such  a  statute  against  an  objec- 
tion that  it  was  in  violation  of  the  constitu- 
tional provision  against  retroactive  legisla- 
tion. The  decision  is  upon  the  ground  that  the 
act  is  an  exercise  of  the  taxing  power  of  the 
legislature,  and  that  its  validity  does  not  de- 
pend on  the  existing  power  in  the  leglslatnre 
to  create  a  contract  between  the  county  and 
the  volunteers:  and  further,  that  It  Is  not  an 
act  which  Impairs  vested  rights  or  the  validity 
of  contracts. 

State  ea  rel.  Bates  v.  BIchland  Twp.  20  Ohio 
St.  862,  is  to  the  same  efiPect  as  the  preceding 
case. 

A  statute  providing  that  If  a  road  shall  be 
unduly  burdensome  to  the  town  In  which  it  Is 
laid  out,  the  road  commissioner  may  impose 
part  of  the  expense  upon  a  neighboring  town 
benefited  by  the  road,  would  be  unconstitution- 
al as  applied  to  a  highway  for  the  establish- 
ment of  which  proceedings  were  pending  at  the 
time  of  the  passage  of  the  statute  In  Kennett*s 
Petition,  24  N.  H.  139. 

State  ew  rel.  Wheeler  v.  Foley,  80  Minn.  850, 
15  N.  W.  875,  held  an  act  unconstitutional  so 
far  as  It  assumed  to  increase  the  rate  of  in- 
terest which  the  holders  of  defective  tax  titles 
might  recover  from  a  county  during  a  period 
prior  to  Its  enactment,  on  account  of  taxes  pre- 
viously paid.  The  decision  is  upon  the  ground, 
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as  applied  to  part  payments  the  increase  would 
be  a  mere  gratuity  not  founded  In  any  moral 
obligation. 

Coles  V.  Washington  County  Comrs.  35 
Minn.  129,  27  N.  W.  499,  upholds  the  consti- 
tutionality of  an  act  providing  for  the  refund- 
ing by  a  county  to  a  mortgagee,  or  a  person 
holding  title  under  a  defective  foreclosure,  of 
the  taxes  paid  by  him,  If  such  taxes  shall  be  ad- 
Judged  void  in  an  act  for  foreclosure  or  refore- 
closure  of  the  mortgage,  as  applied  to  cases 
arising  before  the  passage  of  the  act.  In  this 
case,  however,  the  decision  is  based  upon  the 
right  of  the  legislature,  in  Its  appropriation  of 
public  money  or  sums  to  be  raised  by  taxation, 
to  recognize  claims  founded  In  equity  and  Just- 
ice. 

Kaston  v.  Hayes,  35  Minn.  418,  29  N.  W. 
59,  upholds  the  constitutionality  of  the  provi- 
sion of  the  statute  Involved  in  the  preceding 
case  for  the  reinbursement  by  the  treasurer  of 
(he  purchase  price  at  void  tax  sales,  as  applied 
Co  purchases  made  before  the  passage  of  the 
act. 

*'There  is  no  constitutional  provision  in  this 
state  against  retrospective  legislation.  And 
therefore  the  legislature  may  In  many  cases 
pass  retrospective  laws  to  enforce  previously 
existing  moral  obligations.**  Sedgwick  Coun- 
ty Comrs.  V.  Bunker,  16  Kan.  498.  In  this 
case  the  court  upheld  the  constitutionality  of 
a  statute  imposing  upon  a  new  county  Its  por- 
portlonal  part  of  the  indebtedness  of  the  old 
county  existing  at  the  time  of  the  separation, 
the  provision  for  that  purpose  In  the  statute 
authorizing  the  separation  being  unconstitu- 
tional because  not  covered  by  the  title  of  the 
act. 

Lycoming  County  v.  Union  County,  15  Pa. 
166,  53  Am.  Dec.  575,  upholds  the  constitution- 
ality of  an  act  providing  that  the  due  propor- 
tion of  the  expenses  incurred  by  a  certain  coun- 
ty in  causes  removed  there  for  trial  under  a 
prior  act  should  be  reimbursed  from  the  counties 
from  which  they  were  removed, — as  applied  to 
expenses  already  Incurred.  It  was  urged  that 
the  statute,  as  so  applied,  violated  the  section 
of  the  bill  of  rights  which  prohibits  the  depriva- 
tion of  property  except  by  the  Judgment  of 
peers  or  the  laws  of  the  land.  The  decision  Is 
upon  the  general  ground  that  It  Is  competent 
for  the  legislature  to  convert  a  moral  Into  a 
legal  right. 

Conclusion, 

The  foregoing  review  of  the  cases  discloses 
little.  If  any,  authority,  for  the  broad  proposi- 
tion that  the  legislature  may,  by  a  retrospective 
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by  the  defendant  and  his  predecessor  in  title 
on  the  land  conveyed  to  Mills  by  the  guar- 
dian. The  answer  prayed,  first,  that  the  sale 
and  conveyance  of  the  land  sued  for  by  Block- 
er, guardian,  to  the  plaintiffs  and  their 
brothers  be  confirmed,  and  plaintiffs 
be  enjoined  from  prosecuting  suit  against 
the  defendant,  Elijah  Mills,  or  from  re- 
covering said  land:  that,  should  it  be  held 
that  plaintiffs  have  a  right  to  recover,  they 
first  be  required  to  account  for  the  rents  and 
profits  from  said  lands  in  Early  county  con- 
veyed by  A.  S.  Mills  to  the  guardian,  and 
also  that  they  be  first  re()uired  to  pay  to  de- 
fendant the  value  of  the  improvements  made 
upon  the  land  sued  for.  Then  follows  a 
prayer  for  general  relief.  Plaintiffs  below 
demurred  to  the  above  amended  plea  of  the 
defendant  upon  general  grounds,  and  this  de- 
murrer was  sustained  by  the  court,  except 
as  to  the  twelfth  paragraph  of  the  plea,  re- 
citing the  fact  that  before  filing  the 
suit  plaintiffs  had  made  no  offer  to 
restore  to  A.  S.  Mills  possession  of 
his  lands  deeded  by  him  to  their  guar- 
dian; and  the  court  also  struck  the 
second  prayer  of  the  plea,  in  so  far  as  it 
prayed  that  the  value  of  improvements  made 
by  defendant  in  excess  of  the  mesne  profits 
be  made  a  charge  against  the  premises  in 
dispute  in  the  event  it  should  be  determined 
that  plaintiffs  had  title  to  the  land  sued  for. 
To  this  judgment  of  the  court  the  defendant 
dul^  filed  his  exceptions  pendente  lite,  and 
assigns  error  thereon  in  his  bill  of  excep- 
tions. The  case  then  proceeded  to  trial  be- 
fore a  jury,  and  they  returned  a  verdict  for 
the  plaintift's  for  the  land  in  dispute,  and 
for   the   sum   of   $93.75,    rents    and   mesne 


profits  therefrom.  Defendant  moved  for  a 
new  trial,  and  assigns  error  on  the  judgment 
of  the  court  overruling  the  same,  on  each  and 
every  ground. 

1.  lliere  can  be  no  question  but  that  the 
act  of  December  21,  1897  (Acts  1897,  pp. 
79-81),  was  intended  to  apply,  not  only  to 
improvements  that  might  thereafter  be  erect- 
ed upon  land  by  bona  fide  purchasers  there- 
of, but  also  to  all  such  improvements  of  the 
character  contemplated  by  the  act  which 
might  have  been  erected  by  such  defendant, 
or  those  under  whom  he  claims,  prior  to  it» 
passage.  In  fact,  the  very  first  section  of  the 
act  refers  in  express  words  to  "all  case» 
where  an  action  has  been  brought  for  the  re- 
coverj-  of  land."  Its  terms,  therefore,  were 
applicable,  not  only  to  suits  for  the  recovery 
of  land  thereafter  brought,  but  also  to  such 
suits  as  were  pending  in  court  at  the  time 
of  the  passage  of  the  act,  and  necessarily  re- 
ferred to  past  as  well  as  future  improve- 
ments. In  the  case  we  are  now  considering, 
however,  the  suit  was  brought  after  the  pas- 
sage of  the  act,  and  hence  it  is  unnecessary 
to  discuss  what  would  have  been  the  effect 
had  the  suit  been  pending  at  the  time  of  the 
passage  of  the  act  While  some  courts  seem 
to  have  made  distinctions  in  this  particular, 
we  must  confess  that  we  can  see  no  differ- 
ence in  principle  whether  it  was  pending 
when  the  act  was  passed,  or  brought  soon 
after  its  passage.  The  main  question  is 
whether  the  act  is  unconstitutional  on  ac- 
count of  its  being  an  ew  poet  facto  or  retro- 
active law.  There  is  no  question  about  the 
act  being  retroactive  in  its  effect,  and  it  mav 
be  contended  that  it  is  violative  of  article 
1,  par.  2,  §  3,  of  the  Constitution  of  Georgia, 


statute,  create,  as  against  a  private  Individual 
or  corporation,  a  legal  right  out  of  a  mere 
moral  obligation  independently  of  any  previous 
contract  or  legal  proceeding.  The  courts  have 
frequently  asserted,  in  broad  terms,  the  right 
thus  to  give  effect  to  a  previously  existing 
moral  right ;  but  it  is  believed  that  an  examina- 
tion of  the  cases  in  which  such  assertion  has 
been  made  will,  in  most  cases  at  least,  dis- 
close either  that  the  statute  involved  merely 
gave  effect  to  some  previous  contract  or  legal 
proceeding,  the  purpose  of  which  was  to  create 
the  very  right  that  the  statute  contemplates, 
but  which  for  some  reason  bad  failed  of  that 
purpose,  or  that  the  obligation  imposed  was 
upon  the  state  or  some  of  its  agencies,  in  which 
case,  as  already  pointed  out,  a  different  princi- 
ple applies. 

On  the  other  hand,  some  at  least  of  the  cases 
cited  above  seem  to  be  opposed  to  such  a  doc- 
trine, though  they  do  not  expressly  repudiate 
It.  Certainly,  It  would  seem  that  the  pre-ex- 
isting circumstances,  out  of  which  the  statutes 
involved  In  Bailey  v.  Philadelphia,  W.  &  B. 
R.  Co.  4  Harr.  (Del.)  389,  44  Am.  Dec.  593, 
$Hpra,  Towle  v.  Eastern  R.  Co.  18  N.  H.  547, 
47  Am.  Dec.  153,  and  Medford  v.  Learned,  16 
Mass.  215,  supra,  sought  to  create  a  legal  right, 
gave  rise  to  a  moral  obligation,  and  yet  the 
statutes  were  held  to  be  unconstitutional. 

An  examination  of  the  note  to  HoUoway  v. 
Ruby  (Ky.)  — L.  R.  A.  — ,  will  disclose  that 
a  distinction  analogous  to  that  above  suggested 
between  a  mere  moral  obligation  and  an  Imper- 
fect legal  obligation  has  been  very  generally  rec- 
ognized and  applied  in  treating  of  moral  obliga- 
tions as  a  consideration  for  a  promise ;  and  it 
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will  be  observed  that,  while  Imperfect  legal 
obligations  have  been  regarded  as  constituting; 
a  sufficient  consideration  for  a  promise,  the  gen- 
eral rule  is  well  established  that  a  mere  moral 
obligation  Is  not  suRicient. 

It  will  also  be  observed  that  an  exception  to 
that  general  rule  has  been  made  whore  ilie 
obligation  relied  upon  as  constituting  the  con- 
sideration for  the  promise  is  cognizable  in  equi- 
ty, even  when  the  equitable  remedy  is  not 
coextensive  with  the  legal  remedy  given  by  the 
statute.  Thus,  while  many  courts  have  held 
that  a  new  promise  after  dlscoverture  cannot 
rest  upon  the  moral  obligation  arising  from  a 
previous  contract  invalid  because  of  coverture, 
some  of  them  have  made  an  exception  where 
the  prior  contract,  though  not  enforceable  at 
law,  was  in  equity  a  charge  upon  the  separate 
property  of  the  wife.  This  distinction  be- 
tween moral  and  equitable  obligations,  as  a  con- 
sideration for  a  new  promise,  would  seem  by 
analogy  to  apply  when  the  power  of  the  legis- 
lature, rather  than  that  of  an  Individual,  to 
create  a  new  right  out  of  past  acts  or  transac- 
tions is  in  question.  The  application  of  thia 
distinction  supports  the  decisions  in  the  princi- 
pal case  and  in  Fee  v.  Cowdry,  45  Ark.  410, 
55  Am.  Rep.  560,  supra,  and  Beard  v.  Dansby. 
48  ArlE.  183,  2  S.  W.  701,  aupra,  without  in- 
volving the  assertion  of  the  legislative  power 
to  create  a  new  right  out  of  a  mere  moral  obli- 
gation, even  if  those  decisions  cannot  be  upheld 
upon  the  ground  that  the  statutes  involved 
merely  substituted  a  complete  legal  remedy  for 
a  pre-existing  complete  equitable   remedy. 

G.  H.  P. 
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embodied  In  the  Civil  Code,  S  5730;  and  es- 
pecially to  that  provision  therein  prohibiting 
the  passage  of  retroactive  laws.  It  cannot 
be  said,  however,  on  account  of  this  provi- 
sion in  the  Constitution,  that  the  general 
assembly  of  Georgia  is  utterly  powerless  to 
enact  any  valid  retrospective  legislation. 
Under  repeated  rulings  of  this  court,  made 
since  the  adoption  of  the  Constitution  of 
1877,  and  having  direct  reference  to  this  pro- 
vision in  that  Constitution,  validity  has  been 
given  to  legislation  retroactive  in  its  effect. 
We  deem  it  important  in  this  connection  only 
to  cite  the  case  of  Pritchard  v.  Savannah 
Street  d  Rural  Resort  R.  Co.  87  Ga.  294,  14 
L.  R.  A.  721,  13  8.  K.  493,  where  it  was  held 
that  "an  action  against  a  railroad  company 
for  personal  injuries,  pending  when  the  act  of 
November  12.  1889,  amending  §  2967  of  the 
Code,  was  passed,  was  not  abated  by  the 
death  of  the  plaintiff;  nor  is  that  act,  as  ap- 
plicable to  actions  pending  at  the  time  of  its 
passage,  unconstitutional.  Justice  Lumpkin, 
in  his  opinion  in  that  case,  on  page  207,  87 
Ga.,  page  723,  14  L.  R.  A.  and  page  404,  13 
S.  E.  says:  "The  Constitution  of  1865  for- 
bade the  passage  of  'retroactive  laws,  injur- 
iously affecting  any  right  of  the  citizen.'  No 
provision  against  retroactive  legislation  ap- 
pears in  the  Constitution  of  1868.  That  of 
1877  forbids  the  passage  of  a  'retroactive 
law.'  Construing  together  the  above  consti- 
tutional provisions  in  connection  with  the 
section  of  the  Code  cited,  we  take  it  that 
they  all  amount  to  substantially  the  same 
thing,  and  mean  that  retroactive  laws  which 
do  not  injuriously  affect  any  right  of  the 
citizen — that  is  to  say,  laws  curing  defects 
in  the  remedy,  or  confirming  rights  already 
existing,  or  adding  to  the  means  of  securing 
and  enforcing  the  same — may  be  passed." 
Sustaining  the  views  of  the  court  in  that 
case.  Justice  Lumpkin  cites  a  number  of  au- 
thorities. It  is  not  an  open  question,  there- 
'  fore,  in  this  court,  as  to  what  is  really  meant 
by  the  constitutional  inhibition  against  ret- 
roactive laws  in  Georgia.  That  instrument 
simply  strikes  at  such  retrospective  legisla- 
tion as  injuriously  affects  some  substantial 
ri?ht  of  the  citizen.  Bacon  v.  Savannah,  105 
Ga.  62,  31  S.  E.  127. 

But  it  is  contended  by  counsel  for  defend- 
ants in  error  that  the  act  of  December  21, 
1897  (Acts  1897,  pp.  70-81),  in  so  far  as  it 
npplies  to  pre-existing  causes  of  action,  is  in- 
valid. It  is  insisted  that  plaintiffs'  right  to 
recover  mesne  profits  with  the  land,  and  their 
T\ff\\t  to  recover  the  land,  without  further 
offset  on  account  of  improvements  than  the 
extent  of  mesne  profits,  was  at  the  time  of 
the  passage  of  the  act  a  vested  right.  Tlic 
controlling  question,  then,  in  this  case,  is 
whether  the  act  in  question  deprives  the 
plaintiffs  seeking  to  recover  land  on  a  per- 
fect title  of  any  vestpd  or  substantial  right 
by  the  defenses  therein  allowed  the  defend- 
ant touching  improvements  placed  by  him  or 
his  predecessors  in  title,  in  good  faith,  upon 
the  land.  To  determine  this  question,  we 
will,  in  this  connection,  notice  what  provi- 
sion the  act  makes.  The  first  section  of  the 
act  declares  that,  "in  all  cases  where  an  ac- 
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tion  has  been  brought  for  the  recovery  of 
land,  the  defendant  who  has  bona  fide  pos- 
session of  such  land  under  adverse  claim  of 
title  may  set  off  the  value  of  all  permanent 
improvements  bona  Ade  placed  thereon  by 
himself  or  other  bona  fide  claimants  under 
whom  he  claims,  and  in  case  the  legal  title 
to  the  land  is  found  to  be  in  the  plaintiff, 
if  the  value  of  such  improvements  at  the 
time  of  the  trial  exceeds  the  mesne  profits, 
the  jury  may  render  a  verdict  in  favor  of 'the 
plaintiff  for  the  land  and  in  favor  of  the  de- 
fendaiit  for  the  amount  of  the  excess  of  the 
value  of  said  improvements  over  the  mesne 
profits."  The  act  then  goes  on  to  provide 
that  the  verdict  shall  also  find  the  value  of 
the  land  itself  at  the  time  of  the  trial,  and 
gives  the  plaintiff  the  right  to  recover  the 
premises  by  paying  the  defendant  the  excess 
of  the  value  of  the  improvements  over  the 
mesne  profits,  and,  in  the  event  that  he  fails 
to  do  so  within  the  time  fixed  by  the  court, 
the  defendant  shall  have  the  right  to  pay 
the  plaintiff  the  value  of  the  land  and  the 
mesne  profits  found  by  the  jury.  The  act 
further  provides  other  equitable  and  just 
remedies  to  guard  against  any  wrong  to 
either  party,  and,  among  them,  a  commis- 
sioner may  be  appointed  by  the  court,  and  the 
proceeds  of  the  sale  of  the  land  may  be  di- 
vided between  plaintiff  and  defendant  in  the 
ratio  that  the  value  of  the  land  bears  to  the 
excess  in  value  of  the  improvements  over  the 
mesne  profits.  We  simply  recite  some  of 
these  provisions  of  the  act,  with  a  view  of 
showing  in  this  connection  its  general  scope 
and  purpose.  There  can  be  no  question,  from 
reading  and  studying  the  entire  act,  that  the 
purpose  of  the  legislature  was  to  do  equal 
and  exact  justice  between  the  parties  in  all 
cases  contemplated  by  the  provisions  of  the 
act.  Now  what  right  of  the  owner  of  land 
is  there  that  can  be  devested  by  enforcing 
the  provisions  of  this  law?  It  is  a  matter 
that  may  be  regarded  now  as  almost  an  ele- 
mentary principle,  in  the  construction  of  con- 
stitutional law  upon  the  subject  of  retro- 
active legislation,  that  it  does  not' refer  to 
those  remedies  adopted  by  a  legislative  body 
for  the  purpose  of  providing  a  rule  to  secure 
for  its  citizens  the  enjoyment  of  some  natur- 
al right,  equitable  and  just  in  itself,  but 
which  they  were  not  able  to  enforce  on  ac- 
count of  defects  in  the  law,  or  its  omission 
to  provide  the  relief  necessary  to  secure  such 
right.  It  is  true  that  this  opens  a  broad  field 
for  the  exercise  of  judicial  discretion  and 
power,  for  many  cases  may  arise  in  which 
there  is  no  positive  written  rule  from  the 
lawmaking  power  that  can  give  the  court  any 
substantial  aid  in  arriving  at  a  just  conclu- 
sion. But  this  is  unavoidable.  It  is  obliged 
to  happen,  in  some  instances,  that  in  constru- 
ing constitutional  provisions,  expressed  in 
general  terms,  touching  the  rights  of  the 
citizen,  there  is  no  criterion  except  a  natural 
sense  of  right  and  justice,  and  no  reliet  can 
be  had  to  redress  a  wrong  or  to  enforce  a 
right,  save  to  appeal  to  the  enlightened  con- 
science of  an  impartial  judiciary.  Courts 
cannot  be  too  cautious  to  see  that  ex  post 
facto  or  retroactive  laws  shall  not  devest  any 
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citizen  of  a  real  rip^ht,  and  they  fihould  be 
eciiially  as  cautious  in  declaring  an  act  of  the 
general  assembly  null  and  void  when  it  seeks 
to  redress  a  wrong,  and  to  apply  the  remedy 
it  presents,  not  only  to  future,  but  to  past, 
transactions.  The  relief  provided  by  the  act 
of  1897  was  for  those  who  held  property  in 
good  faith,  honestly  believing  that  they  had 
acquired  a  good  title  thereto,  and  who,  upon 
the  faith  of  such  belief,  had  spent  their 
mcfney  and  labor  in  improving  the  property. 
Prior  to  the  act  of  1897,  for  want  of  reme- 
dial legislation  in  this  particular,  aq  inno- 
cent person  might  purchase  a  vacant  piece  of 
property,  of  scarcely  any  appreciable  value, 
place  thereon  permanent  and  substantial  im- 
provements, enhancing  its  value  a  thousand 
fold, — ^yea,  he  might  spend  thereon  his  time 
and  labor  and  means,  and  even  the  accumu- 
lated fortune  of  a  lifetime  in  such  improve- 
ments,— and  yet  the  owner,  who  had  delayed 
asserting  his  rights  until  the  property  had 
thus  been  enhanced  in  value,  could  reap  the 
fortune  placed  upon  it,  and  turn  the  pur- 
chaser out  a  pauper.  Neither  equity  nor 
natural  justice  can  recognize  such  a  right 
in  one  to  reap  the  reward  of  the  labor,  serv- 
ices, and  fortune  of  another  without  paying 
therefor  any  compensation  whatever.  It 
would  be  revolting  to  educated  reason  and 
shocking  to  an  enlightened  conscience.  We 
may  have  stated  above  an  extreme  case,  but, 
in  a  sense,  they  are  extreme  cases  to  which 
the  act  was  intended  to  apply.  We  are 
aware  of  nothing  in  the  decisions  of  this 
court,  or  in  the  judicial  opinions  of  any  of 
its  members,  from  which  can  be  even  inferred 
a  denial  of  such  a  natural  equity  as  that 
which  this  act  of  1897  undertakes  to  protect. 
For  years  the  decisions  of  this  court  touch- 
ing the  right  of  a  bona  flde  claimant  to  land, 
who  did  not  have  the  legal  title  thereto,  for 
compensation  on  account  of  valuable,  per- 
manent, and  substantial  improvements  he 
had  placed  thereon,  seemed  to  waver  in  the 
balance,  not  upon  the  idea  of  any  want  of 
such  natural  equity  or  of  any  natural  right 
the  owner  had  in  such  a  case  to  take  the  im- 
provements without  paying  for  them,  but  up- 
on the  idea  of  a  want  of  any  remedy  pro- 
vided by  the  law  for  a  defendant  to  recover 
for  such  improvements  in  ordinary  suits  at 
law  for  land.  Finally,  in  the  case  of  Dudley 
V.  Johnson,  102  Ga.  1,  29  S.  E.  60,  the  ques- 
tion was  clearly  and  definitely  settled  by  the 
-court.  It  was  there  decided  that  "neither 
in  an  action  of  ejectment  nor  in  complaint 
for  land  can  a  defendant  set  off  the  value 
of  improvements-  placed  thereon  by  him,  to 
an  amount  beyond  the  sum  which  the  plain- 
tiff would  be  entitled  to  recover  by  way  of 
mense  profits;  nor  can  a  defendant  in  such 
a  case,  upon  an  equitable  answer,  recover 
against  a  plaintiff  the  value  of  improve- 
ments in  good  faith  placed  upon  the  premises 
by  such  defendant,  and  have  the  same,  by 
equitable  decree  against  the  owner,  made  a 
charge  upon  the  premises  on  which  they  are 
placed,  and  from  which  the  defendant  is 
evicted  under  a  judgment  rendered  against 
him  in  such  suit."  There  is  no  intimation, 
either  in  the  decision  or  in  the  opinion  of 
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that  case,  against  the  natural  equities  of  the 
defendant  under  the  circumstances,  nor  is 
there  any  intimation  that,  if  the  action  had 
been  a  proceeding  in  equity  by  the  plaintiff, 
the  defendant  might  not,  under  equitable 
principles,  have  obtained  the  relief  sought 
As  Justice  Atkinson  says  in  the  opinion  on 
page  6,  102  Ga.,  and  page  61,  29  S.  E.:  "The 
plaintiffs  were  not  seeking  the  aid  of  a  court 
of  equity,  but  sued  upon  their  strictly  legal 
rights.  They  were,  therefore,  not  required, 
upon  equitable  principles  to  make  any  con- 
cession to  the  defendants."  On  page  8,  102 
Ga.,  and  pa^e  63,  29  S.  E.,  at  the  conclusion 
of  the  opinion,  he  says:  "The  general  as- 
sembly, by  making  provision  upon  this  sub- 
ject, will  be  presumed  to  have  settled  the 
policy  of  this  state  with  respect  to  the  al- 
lowance for  Improvements;  and  it  should  be 
left  to  the  wisdom  and  discretion  of  that 
body  to  say  whether  righta,  in  addition  to 
those  stated  in  the  sections  of  the  Code 
above  referred  to,  should  be  conferred  upon 
persons  who  enter,  whether  in  good  or  bad 
faith,  upon  the  property  of  another,  and 
make  valuable  improvements  thereon."  Up- 
on this  suggestion  it  would  seem  that  the 
legislature  has  acted  by  the  passage  of  the 
act  of  1897;  and  we  are  now  to  determine 
whether  we  will  give  that  act  validity  and 
force  according  to  the  true  legislative  intent 
when  it  was  passed.  An  early  case  on  this 
subject,  touching  the  relative  rights  of  the 
owner  and  tenant  in  relation  to  improve- 
ments put  by  the  latter  upon  the  premises, 
is  the  case  of  Bright  v.  Boyd,  1  Story,  478, 
Fed.  Gas.  No.  1,876.  As  that  case  has  been 
relied  on  and  cited  to  a  considerable  extent 
by  the  courts  of  last  resort  in  variooa  states 
of  the  Union,  we  will  be  justified  in  quoting 
to  some  extent  from  the  learned  opinion  of 
Justice  Story  therein.  On  page  494,  1  Story, 
he  says:  "The  other  question,  as  to  the 
right  of  the  purchaser,  bona  fide  and  for  a 
valuable  consideration,  to  compensation  for 
permanent  improvements  made  upon  the 
estate,  which  have  greatly  enhanced  its  value 
under  a  title  which  turns  out  defective,  he 
having  no  notice  of  the  defect,  is  one  upon 
which,  looking  to  the  authorities,  I  should 
be  inclined  to  pause.  Upon  the  genera] 
principle  of  courts  of  equity,  acting  ex  wquo 
et  bono,  I  own  that  there  does  not  seem  to 
me  any  just  ground  to  doubt  that  compensa- 
tion, under  such  circumstances,  ought  to  be 
allowed  to  the  full  amount  of  the  enhanced 
value,  upon  the  maxim  of  the  common  law. 
Nemo  debet  locupletari  ex  alteritis  incommo- 
do."  Again,  on  page  496,  seeming  to  recog- 
nize that  there  was  no  direct  authority  upon 
the  subject,  he  says:  "Now,  if  there  be  no 
authority  against  the  doctrine,  I  confess 
that  I  should  be  most  reluctant  to  be  the 
first  judge  to  lead  to  such  a  decision.  It 
appears  to  me,  speaking  with  all  deference 
to  other  opinions,  that  the  denial  of  all  com- 
pensation to  such  a  bona  fide  purchaser  in 
such  a  case,  where  he  has  manifestly  added 
to  the  permanent  value  of  an  estate  by  his 
meliorations  and  improvements,  without  the 
slightest  suspicion  of  any  infirmity  in  his 
own  title,  is  contrary  to  the  first  principlen 
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of  equity.  Take  the  case  of  a  vacant  lot  in 
a  city,  where  a  bona  fide  purchaser  builds 
a  house  thereon,  enhancing  the  value  of  the 
estate  to  ten  times  the  original  value  of  the 
land,  under  a  title  apparently  perfect  and 
complete.  Is  it  reasonable  or  just  that  in 
such  a  case  the  true  owner  should  recover 
and  possess  the  whole,  without  any  compen- 
sation whatever  to  the  bona  fide  purchaser? 
To  me  it  seems  manifestly  unjust  and  in- 
equitable thus  to  appropriate  to  one  man  the 
Sroperty  and  money  of  another,  who  is  in  no 
efault.  The  argument,  I  am  aware,  is  that 
the  moment  the  house  is  built  it  belongs  to 
the  owner  of  the  land,  by  mere  operation  of 
law,  and  that  he  may  certainly  possess  and  en- 
joy his  own.  But  this  is  merely  stating  the 
technical  rule  of  law  by  which  the  true 
owner  seeks  to  hold  what,  in  a  just  sense, 
he  never  had  the  slightest  title  to;  that  is, 
the  house.  It  is  not  answering  the  Objection, 
but  merely  and  dryly  stating  that  the  law 
so  holds.  But  then,  admitting  this  to  be  so, 
does  it  not  furnish  a  strong  ground  why 
equity  should  interpose  and  grant  relief  7  I 
have  ventured  to  suggest  that  the  claim  of 
the  bona  fide  purchaser,  under  such  circum- 
stances, is  founded  in  equity,  I  think  it 
founded  in  the  highest  equity,  and  in  this 
view  of  the  matter  I  am  supported  by  the 
positive  dictates  of  the  Roman  law.  The 
passage  already  cited  shows  it  to  be  founded 
in  the  clearest  natural  equity.  Jure  natures 
isquum  eat*'  The  writer  goes  on,  in  his 
learned  opinion  to  state  that  it  was  a  grave 
mistake,  sometimes  made,  that  the  Iloman 
law  confined  its  equity  or  remedial  justice  on 
this  subject  to  a  mere  reduction  from  the 
amount  of  the  rents  and  profits  of  the  land ; 
and  he  further  states  that  the  like  principle 
has  been  embodied  into  the  law  of  the  modern 
nations  which  have  derived  their  jurispru- 
dence from  the  Roman  law,  and  it  was  "rec- 
ognized in  France,  and  enforced  by  Pothier, 
with  his  accustomed  .strong  sense  of  e<}uity 
and  general  justice  and  urgent  reasoning," 
and  that  it  was  also  recognized  in  the  law 
of  Scotland.  The  supreme  court  of  Missouri, 
in  treating  of  the  justice  and  validity  of 
such  laws,  uses  the  following  language,  by 
Brace,  J.,  in  the  case  of  Stump  v.  Homhackf 
94  Mo.  30,  6  S.  W.  358:  "The  object  was 
not  to  deprive  him  [the  owner]  of  his  land, 
with  or  without  his  consent,  or  the  posses- 
sion of  it,  but  simply  to  withhold  the  posses- 
sion until  he  paid  the  occupying  claimant 
the  value  such  claimant  had  added  to  the 
land  by  his  improvements.  The  law  said  to 
the  owner:  "You  have  sought  the  assist- 
ance of  the  law  to  enable  you  to  recover 
your  land  from  another,  who  in  good  faith 
believed  it  was  his,  and  in  such  faith  has 
enhanced  the  value  of  your  property.  Now 
you  shall  have  possession  of  it,  but  not  until 
you  yourself  have  done  'that  justice  which 
the  law  loveth,'  and  paid  that  enhanced  value 
to  him  who  hath  earned  it."  In  the  case  of 
BaunderB  v.  Wilaorif  19  Tex.  194,  it  was  de- 
cided that  a  statute  of  that  state  "which 
secures  to  possessors  of  real  property,  in  good 
faith,  reimbursement  from  the  true  owner 
for  permanent  and  valuable  improvements 
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made  on  the  property  by  the  former,  .  •  . 
[is]  consistent  with  equity  and  the  civil  law, 
and  not  inconsistent  with  the  Constitution.'' 
On  page  196,  in  the  opinion  in  that  case,  it 
is  declared :  "But'  the  provision  that  a  de- 
fendant, a  possessor  in  good  faith,  through 
whose  capital  and  toil  the  land  has  received 
a  great  accession  in  value,  should  receive  full 
compensation  for  permanent  and  valuable 
improvements,  is  liable  to  no  objection, 
either  on  constitutional  grounds,  or  on  those 
of  sound  policy  or  fair  and  honest  dealing 
between  man  and  man."  On  page  199  it  is 
observed  that  this  doctrine  of  reinbursement 
by  the  owner  for  expense  of  improvements 
made  by  the  possessor  in  good  faith  "was 
recognized  in  Roman  jurisprudence,  the 
great  fountain  of  most  of  the  modern  law 
of  the  civilized  world;  that  it  is  sanctioned 
to  a  great  extent  in  equity,  and,  in  the  opin- 
ion if  Justice  Story,  should  go  the  whole 
length  of  the  remedial  justice  administered 
under  our  statute."  See  same  subject  thor- 
oughly and  ably  discussed  in  Rosa  v.  Irving, 
14  111.  171,  177 ;  Qri8u>old  v.  Bragg,  48  Conn. 
577-581.  In  the  case  of  Pacquette  y,  Picknesa, 
19  Wis.  219,  the  constitutionality  of  a  sim- 
ilar act  of  the  legislature  of  that  state  was 
called  in  question.  One  ground  of  i^e  attack 
made  upon  the  act  was  that  it  was  in  oon- 
fiict  with  S  10,  art.  1,  of  the  Constitution  of 
the  United  States,  which,  among  other 
things,  declares  that  no  state  shall  pass  any 
€0)  poat  facto  law,  and  that  it  was  also  con- 
trary to  a  provision  in  the  Constitution  of 
the  state  of  Wisconsin.  Downer,  J.,  in  de- 
livering the  opinion  of  the  court  in  that  case, 
on  page  222,  says :  "We  are  of  opinion  that 
the  'Improvement  Act,'  so  called,  is  consti- 
tutional. It  is  based  upon  the  broad  prin- 
ciples of  equity,  and,  if  properly  adminis- 
tered, will  give  to  each  party  his  rights. 
Similar  acts  have  been  in  force  in  many  of 
the  states  for  more  than  half  a  century,  and 
have  been  so  uniformly  held  constitutional 
that  we  consider  ourselves  bound  by  the 
great  weight  of  authority  in  their  favor." 
In  the  case  of  Whitney  v.  Richardaony  31 
Vt.  300-310,  it  appeared  that  a  betterment 
act  in  that  state  which  related  to  compen- 
sation for  improvements  placed  in  good  faith 
upon  land  restricted  its  operation  to  those 
who  entered  before  the  passage  of  the  act. 
That  was  a  suit  for  betterments  upon  lands 
recovered  by  the  defendants  of  the  plain- 
tiff in  a  previous  action  of  ejectment. 
It  appeared  that  at  the  time  of  the  plaintiff's 
entry  the  existing  act  could  not  apply  to  him, 
on  account  of  the  restriction  above  referred 
to,  and  it  was  contended  that  he  could  not, 
therefore,  avail  himself  of  its  benefits  by 
virtue  of  the  fact  that  the  restriction  had 
been  removed  after  his  entry.  It  was  de- 
cided in  that  case  that,  though  no  law  allow- 
ing a  recovery  for  betterments  existed  at  the 
time  of  his  entry,  yet  the  acts  passed  subse- 
quently gave  him  a  right  to  such  recovery. 
There  was  an  act  in  force  in  Massachusetts 
that  provided,  among  other  things,  that 
"where  any  action  has  been  or  may  be  com- 
menced for  the  recovery  of  lands,  which  the 
tenant  holds  by  virtue  of  a  possessioh  and 
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improvement,  and  of  w>iicli  he,  or  those  under 
whom  he  claims,  have  had  the  actual  pos- 
session  for  six  years  or  more,  the  jury,  at 
the  request  of  the  tenant,  shall  find  the 
value  of  the  improvements,  and  also  upon 
the  requisition  of  the  defendant  shall  find  the 
value  of  the  tenements,  if  they  have  not  been 
improved."  The  act  in  its  other  portions 
has  provisions  very  similar  to  our  act  of 
1897  touching  the  compensation  of  the  de- 
fendant for  such  improvements.  It  will  be 
observed  that  that  act  by  its  terms  applied 
to  any  action,  not  only  including  suits  there- 
after to  be  brought,  but  such  as  were  pend- 
ing at  the  time  of  the  passage  of  the  act. 
The  validity  of  that  act  was  sustained  in  the 
case  of  Bacon  v.  Callender,  6  Mass.  303.  For 
the  terms  of  the  act,  see  page  306.  On 
page  308  of  that  volume  the  court  says: 
"The  demandant  has  not  contested  the  con- 
stitutionality of  this  statute,  so  far  as  may 
affect  actions  sued  after  its  passage,  but  de- 
nies it  as  affecting  actions  pending  at  that 
time.  We  see  no  ground  for  this  distinction, 
and  if  it  were  competent  for  the  legislature 
to  make  these  provisions,  to  affect  actions 
after  to  he  commenced,  the  same  provisions 
might  apply  with  equal  authority  to  actions 
then  penning. ''  Gooley,  in  his  work  on  Con- 
fltitutional  Limitations,  devotes  considerable 
space  to  a  discussion  of  this  identical  ques- 
tion. On  page  475  he  says:  ''But  cases 
may  sometimes  present  themaelves  in  which 
improvements  actually  made  by  one  man 
upon  the  land  of  another,  even  though 
against  the  will  of  the  owner,  ought, 
on  grounds  of  strict  equity,  to  constitute  a 
charge  upon  the  land  improved.  If  they 
have  been  made  in  good  faith,  and  under 
reasonable  expectation  on  the  part  of  the 
person  making  them  that  he  was  to  reap  the 
benefit  of  them,  and  if  the  owner  has  stood 
by  and  suffered  them  to  be  made,  but  after- 
wards haa  recovered  the  land  and  appro- 
priated the  improvements,  it  would  seem  that 
there  must  exist  against  him  at  least  a 
strong  equitable  claim  for  reimbursement  of 
the  expenditures,  and  perhaps  no  sufficient 
reason  why  provision  should  not  be  made  by 
law  for  their  recovery."  After  a  review  of 
some  of  the  decisions  bearing  upon  the  sub- 
ject, the  learned  author  reaches  the  follow- 
ing conclusion  (p.  478) :  "Betterment  laws, 
then,  recognize  the  existence  of  an  equitable 
right  and  give  a  remedy  for  its  enforcement 
where  none  had  existed  before.  It  is  true 
that  they  malce  a  man  pay  for  improvements 
which  he  haa  not  directed  to  be  made,  but 
this  legislation  presents  no  feature  of  offi- 
cious interference  by  the  government  with 
private  property.  The  improvements  have 
been  made  by  one  person  in  good  faith,  and 
are  now  to  be  appropriated  by  another.  The 
parties  cannot  be  placed  in  statu  quo,  and 
the  statute  accomplishes  justice,  as  nearly 
as  the  circumstances  of  the  case  will  admit, 
when  it  compels  the  owner  of  the  land,  who, 
if  he  declines  to  sell,  must  necesarily  appro- 
priate the  betterments  made  by  another,  to 
pay  the  value  to  the  person  at  whose  ex- 
pense they  have  been  made.  The  case  is  pe-' 
culiar,  but  a  statute  cannot  be  void,  as  an 
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unconstitutional  Interference  with  private 
property,  which  adjusts  the  equities  of  the 
parties  as  nearly  as  possible  according  to 
natural  justice" 

A  number  of  authorities  bearing  upon  this 
subject  and  trending  in  the  same  direction 
might  be  cited,  for  we  have  by  no  means 
above  undertaken  to  exhaust  authority  on 
the  subject.  It  is  true  that  in  all  the  cases 
cited  the  rules  of  law  touching  retroactive 
legislation  are  not  involved,  but  all  the  au- 
thorities are  directly  in  point  on  the  propo- 
sition that  the  act  of  the  general  assembly 
under  consideration  does  not  affect  any  vest- 
ed or  substantial  right  of  the  owner  of  prop- 
erty, is  not  an  interference  with  private 
property,  and  is  remedial  in  its  nature,  for 
the  purpose  of  enforcing  natural  right  and 
equity ;  and  under  the  construction  of  this 
court  as  to  what  is  meant  by  "retroactive 
legislation,"  in  our  €k>nstitution,  we  think 
it  clearly  follows,  both  from  reason  and  au- 
thority, that  the  act  of  1897  does  not  fall 
within  any  inhibition  prescribed  by  the  or- 
ganic law  of  this  state.  In  some  of  the  cases 
cited  it  will  be  seen  that  betterment  acta 
similar  to  the  Georgia  law  of  1897  have  been 
considered  and  held  valid,  notwithstanding 
constitutional  provisions  touching  retro- 
spective or  ea  post  facto  laws,  and  have  been 
held  not  to  be  unconstitutional  because  made 
applicable  to  suits  pending  at  the  time  of 
their  passage.  In  other  cases  cited  that 
question  is  not  directly  involved.  For  in- 
stance, in  Texas,  it  seems  the  act  under  con- 
sideration had  been  in  force  many  years  be- 
fore the  pendency  of  that  suit.  But  it  does 
not  follow  that  even  these  authorities  are 
not  in  point,  though  the  states  in  which  the 
decisions  were  rendered  should  have  no  con- 
stitutional inhibition  against  retroactive  leg- 
islation; for,  if  the  principle  decided  by 
those  courts  is  correct,  then  the  character  of 
legislation  we  are  now  considering  does  not 
affect  any  right  of  the  owner  of  land.  If 
this  be  true,  then,  under  previous  decisions 
of  this  court,  the  act  in  question  is  not  in 
any  manner  retroactive,  in  the  constitution- 
al "sense  of  that  word.  It  impairs  the  obli- 
gation of  no  contract.  It  destroys  no  vested 
right  It  is  not  an  unauthorized  interfer- 
ence with  private  property.  It  seeks  to  do 
right  and  to  prevent  wrong.  Our  conclu- 
sion, therefore,  is  that  the  plaintiff  in  error 
is  entitled  to  go  before  the  jury  on  the  ques- 
tion of  the  value  of  improvements  placed  up- 
on the  land  by  himself  and  predecessor  in 
title,  and  that  he  is  entitled  to  a  verdict  at 
least  to  the  amount  that  such  permanent  im- 
provements had  really  enhanced  the  value  of 
the  land.  Should  the  jury  find  that  thi* 
amount  exceeds  the  mesne  profits,  then  it 
would  be  their  duty  to  find  a  verdict  in  favor 
of  the  defendant  for  the  amount  of  such  ex- 
cess. If  the  pleadings  of  plaintiff  in  error 
in  this  case  be  true,  not  to  apply  the  above 
rule  would  be  a  peculiar  hardship  and  injus- 
tice to  him,  and  an  unconscionable  advantage 
to  the  other  parties ;  for,  after  greatly  deter- 
iorating in  value  the  land  received,  they  pur- 
pose now  to  give  it  up,  and  take  back  land, 
greatly  enhanced  in  value  by  permanent  im- 
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provements,  without  contributing  one  cent 
for  such  increase  in  worth. 

2.  A  part  of  the  answer  that  seems  to  have 
been  stricken  by  the  order  of  the  court  in 
sustaining  the  demurrer  related  to  the  rents, 
issues,  and  profits  realized  by  the  plaintiffs 
from  the  lands  they  had  acquired  in  lieu  of 
the  land  sued  for  in  this  case;  and  it  was 
prayed  in  the  answer  that,  should  it  be  held 
the  plaintiffs  had  a  right  to  recover,  they 
should  first  be  required  to  account  for  the 
rents  and  profits  from  the  Und  in  Early 
county,  as  well  as  for  the  value  of  the  im- 
provements upon  the  land  in  suit.  We  think 
there  was  error  in  sustaining  the  demurrer, 
also,  to  this  portion  of  the  answer.  What- 
ever benefits  the  plaintiffs  derived  from  the 
land  exchanged  for  that  involved  in  this 
suit,  either  through  their  guardian,  or  by 
themselves  after  his  death,  would  dearly  be 
a  proper  subject-matter  of  set-off  against  the 
rents  and  mesne  profits  which  they  claim 
in  the  land  sued  for,  whether  the  profits  they 
derived  from  the  Mills  land  were  rents,  or 
proceeds  of  the  sales  of  timber  or  turpentine 
upon  the  place.  This  right  of  the  defendant 
would  seem  to  be  the  more  patent,  if,  as  a 
result  of  their  profits  in  timber,  etc.,  a  seri- 
ous diminution  in  the  value  of  the  land  had 
been  caused.  Much  of  the  answer  gives  a  de- 
tailed history  of  how  the  defendant  acquired 
title  to  the  premises  in  dispute.  This  is  not 
improper  in  an  answer  in  such  a  case,  for 
the  reason  that  it  might  throw  light  upon 
the  bona  fides  of  his  possession  and  claim  of 
title,  and  tend  to  show  that  he  was  in  such  a 
position  as  to  claim  the  improvements  under 
the  act  of  1897.  We  therefore  think  the  de- 
murrer should  not  have  been  sustained  as  to 
any  of  these  allegations.  That  portion  of 
the  answer,  however,  asking  for  a  confirma- 
tion of  the  conveyance  made  by  plaintiffs' 
guardian  to  A.  S.  Mills,  and  the  conveyance 
made  by  him  to  the  guardian,  was  properly 
stricken,  for  the. reasons  which  we  will  here- 
inafter assign.  The  above  disposes  of  the 
questions  raised  by  the  exceptions  filed  pen- 
dente lite  to  the  judgment  of  the  court  sus- 
taining the  demurrer  to  defendant's  answer, 
and  also  disposes  of  some  of  the  grounds  in 
the  motion  for  a  new  trial. 

3.  It  is  contended  by  counsel  for  plaintiff 
in  error  that  the  title  under  which  he  claims 
the  land  sued  for  originated  from  an  ex- 
change of  lands  between  his  grantor  and  the 
guardian  of  defendants  in  error,  made  in 
pursuance  of  an  order  of  the  judge  of  the  su- 
perior court  authorizing  the  exchange,  and 
that  it  was  rather  in  the  nature  of  an  invest- 
ment than  a  sale  of  the  ward's  property.  It 
is  further  contended  that  at  the  time  this 
order  was  granted  the  judge  of  the  superior 
court  had  authority  to  authorize  guardians 
to  invest  the  funds  of  their  wards  in  land, 
and  to  pass  upon  applications  for  such  pur- 
pose either  in  term  time  or  vacation.  Civ. 
Code,  §  3432,  is  cited  as  authority  for  this 
position.  It  provides:  ''Guardians,  trus- 
tees, executors  and  administrators  are  author. 
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ized  to  invest  any  funds  held  by  them  as  such 
guardians,  trustees,  executors  and  adminis- 
trators, in  lands :  provided,  an  order  to  that 
effect  be  first  obtained  from  the  judge  of  the 
superior  court  who  is  authorized  to  consider 
and  pass  upon  such  applications,  either  in 
term  time  or  vacation."  Civ.  Code,  S  3180, 
which  relates  to  investments  by  a  trustee 
holding  trust  funds  in  stocks,  bonds,  or  other 
securities  issued  by  this  state,  is  also  cited. 
This  section  provides:  "Any  other  invest- 
ments of  trust  funds  must  be  made  under  an 
order  of  the  superior  court,  either  in  term, 
or  granted  by  the  judge  in  vacation,  or  else 
at  the  risk  of  the  trustee."  It  is  true,  these 
sections  of  the  Code  were  the  law  of  this 
state  before  the  guardian  obtained  his  order 
to  sell  or  exchange  lands  of  his  ward  for  the 
lands  embraced  in  this  suit.  For  the  same 
sections,  see  Code  1882,  §§  2330,  2541,  which 
are  copied  in  the  present  Code.  It  appears 
in  the  record  that,  in  the  petition  to  the 
judge  of  the  superior  court  to  obtain  this  or- 
der, the  guardian  applied  for  a  guardian  ad 
Hi enh  to  he  appointed  for  the  wards;  that 
such  a  guardian  was  appointed,  accepted  the 
appointment,  was  directed  to  investigate  and 
see  if  it  was  to  the  interest  of  the  wards  that 
the  exchange  should  be  made;  and  that  he 
made  a  report  thereon  indorsing  the  same. 
While  there  is  some  force  in  the  contention 
of  counsel  in  claiming  that  this  was  not  a 
sale,  strictly  speaking,  of  the  wards'  proper- 
ty, but  was  rather  in  the  nature  of  an  invest- 
ment, as  a. matter  of  law,  we  do  not  think 
that  either  section  applies  to  a  case  of  this 
character.  The  sections  relate  to  an  invest- 
ment of  funds  in  the  hands  of  guardians, 
etc.,  and  do  not,  by  their  terms,  have  any 
reference  to  exchanging  real  estate  belong- 
ing to  minors  for  other  realty.  Such  a  dis- 
position of  property  of  minors  is  as  much  a 
sale  thereof  as  it  would  be  to  convey  the  same 
for  money  to  be  invested  in  other  land;  the 
only  difference  being  that  in  one  case  money 
is  paid  to  the  ward  for  land,  and  in  the  other 
case  land  is  paid  for  land.  But  we  do  not 
think  this  an  open  question  in  this  court. 
In  Pughsley  v.  Pughsley,  75  Ga.  95,  it  ap- 
pears that  land  was  conveyed  in  fee  simple 
to  a  woman  and  her  children.  .  It  was  held 
that  upon  application  of  the  woman  for  her- 
self and  minor  children,  and  upon  the  ap- 
pointment of  a  guardian  ad  litem,  the  chan- 
cellor could  not  pass  an  order  at  chambers 
authorizing  the  sale  of  the  land  and  rein- 
vestment of  the  fund ;  that  the  decree  in  va- 
cation ordering  the  sale  was  void,  and  the 
title  of  Uie  children  was  not  devested  there- 
by. See  also  Rogers  v.  Pace,  75  Ga.  436-438, 
where  it  was  decided,  "The  judges  of  the  su- 
perior courts  of  the  state  can  do  no  act  nor 
grant  any  decree  in  vacation  unless  it  be 
authorized  by  statute."  In  the  case  of  Mc- 
Donald y.  MoCall,  91  Ga.  304,  18  S.  E.  157, 
it  appears  that  a  devise  was  made  in  1858  to 
a  named  person  and  to  a  married  grand- 
daughter of  testatrix;  the  share  going  to 
the  granddaughter  to  be  held  by  the  husband 
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in  trust  for  her  for  life,  and  at  her  death  to 
be  divided  between  her  children.  It  was  de- 
cided in  that  case  that  a  conveyance  made  by 
the  trustee  in  1860  under  an  order  of  the 
chancellor  granted  in  vacation  passed  no 
title,  save  as  to  the  life  estate  of  the  grand- 
daughter, and  would  be  no  obstacle  to  a  re- 
covery of  the  premises  by  her  children  after 
her  death.  In  Cro/wford  v.  Broomhectd,  97 
Ga.  614,  25  S.  E.  487,  it  was  decided:  "Prior 
to  the  passage  of  the  act  of  November  11, 
1880,  relating  to  sales  of  the  estates  of 
wards  for  reinvestment,  the  ordinary  had 
jurisdiction  and  authority  to  grant  to 
a  guardian  of  a  minor  child  an  order  ou- 
thorizing  the  guardian  to  sell  unproductive 
real  estate  [belonging  to  the  ward]  for  the 
purpose  of  reinvesting  the  proceeds  of  the 
sale  in  other  and  productive  property." 
Chief  Justice  Simmons,  in  his  opinion,  on 
page  617,  07  Ga.,  and  page  489,  25  S.  E.,  ad- 
vances the  idea  that  prior  to  the  passage  of 
the  act  of  1889  the  power  of  authorizing  the 
sale  or  disposition  of  a  ward's  real  estate  for 
the  purpose  of  reinvestment  was  in  the  ordi- 
nary, exclusively;  that  applications  for  the 
sale  of  property  of  wards  were  uniformly 
made  to  the  ordinary,  and  passed  upon  by 
him.  He  states:  ''By  the  act  of  1889  the 
legislature,  in  its  wisdom,  took  away  from 
the  ordinary  the  power  to  grant  orders  for 
tlie  sale  of  the  property  of  wards  for  this 
purpose,  and  conferred  it  upon  the  judges  of 
the  superior  courts;  being,  doubtless,  of  the 
opinion  that  the  latter  would  exercise  better 
judgment  and  discretion  than  had  been  exer- 
cised by  some  of  the  ordinaries  in  regard  to 
this  matter.  Whatever  may  have  been  the 
reason,  it  is  clear  that  this  power  now  rests 
exclusively  in  the  judges  of  the  superior 
courts,  and  it  is  also  clear  to  our  minds  that 
prior  to  the  act  of  1889  the  power  was  vested 
in  the  ordinaries."  It  is  argued  by  counsel 
for  plaintiff  in  error  that  the  plaintiffs  below 
were  not  in  a  position  to  repudiate  the  ex- 
change of  lands  in  this  case  that  took  place 
under  the  order  of  court;  for  the  reason  that 
they  cannot  put  him  in  his  former  position 
as  to  the  ownership  of  the  land  conveyed  to 
their  guardian,  as  two  of  plaintiffs'  brothers 
have  disposed  of  their  interest  in  the  lands 
to  other  parties.  This  cannot  affect  the 
rights  of  these  plaintiffs,  for  it  is  not 
charged  that  they  ever  made  any  disposition 
of  their  interest  for  which  they  are  suing  in 
this  action.  It  is  unquestionably  true  that 
they,  though  minors,  could  not  continue  to 
hold  their  interest  in  the  land  purchased  by 
their  guardian  from  Mills,  and  at  the  same 
time  recover  their  interest  in  the  estate  un- 
lawfully sold  by  the  guardian  to  Mills.  It  is 
also  true  that  the  possession,  use,  and  enjoy- 
ment of  the  property,  bought  by  their  guar- 
dian from  Mills  under  the  order  of  court, 
by  these  wards,  after  they  arrived  at  age, 
could  be  construed  into  a  ratification  of  the 
contract  of  exchange.  But,  under  the  rec- 
ord, these  do  not  seem  to  be  important  ques- 
tions to  consider.  While  they  were  set  up 
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in  the  answer  of  the  defendant  below,  yet  it 
appears  from  the  record  that  when  the  judge 
entered  up  judgment  upon  the  verdict  of  the 
jury  he  recitotl  therein  that  plaintiffs  ex- 
pressly disclaimed  any  intention  to  hold  the 
lands  in  Karly  county  deeded  by  A.  S.  Mills 
to  R.  R.  Blocker,  guardian,  in  1880,  and  be 
ordered  that  that  conveyance  be  canceled.  We 
do  not  mean  to  say,  however,  that  if,  before 
this  trial,  either  of  the  plaintiffs,  after  ar- 
riving of  age,  had  gone  into  possession  of 
this  land,  and  used  the  same,  or  enjoyed  the 
rents,  issues,  and  profits  therefrom,  tiie  jury 
could  not  have  construed  this  into  such  a 
ratification  of  the  exchange  made  by  t'ne 
guardian  and  Mills  as  would  bind  that  plain- 
tiff and  prevent  his  recovery  in  this  case. 

4.  One  ground  of  complaint  made  in  the 
motion  for  a  new  trial  is  that  the  court  erred 
in  charging  the  jury  as  follows:  "Consider 
all  the  evidence  in  the  case,  both  for  the 
plaintiffs  and  defendant,  and  determine 
what  would  be  a  fair  market  value  for  the 
rents  of  that  place  from  the  time  the  defend- 
ant and  his  father,  or  from  the  time  that  A. 
S.  Mills,  went  into  possession  of  it.  Deter- 
mine what  would  be  a  fair  average  rental 
per  year  from  the  time  they  were  actually  in 
possession  of  the  land, — occupied  and  used 
it."  It  is  contended  by  counsel  for  plaintiff 
in  error  that  that  charge  was  erroneous,  as 
defendant  could  be  made  chargeable  with 
mesne  profits  only  for  such  time  as  he  held 
possession.  This  would  be  true  if  the  de- 
fendant was  claiming  compensation  only  for 
such  improvements  as  he  placed  upon  the 
premises ;  for,  as  decided  in  Ourdner  v.  Ortm- 
nis8,  57  Ga.  540:  "A  defendant  in  eject- 
ment is  not  liable  for  mesne  profits  taken, 
prior  to  his  own  entry,  by  those  under  whom 
he  claims ;  but  if,  in  accounting  for  the  prof- 
its chargeable  to  himself,  he  claims  credit 
for  improvements  made  by  his  predeceasors, 
such  improvements  must  first  answer  for  the 
profits  taken  by  those  who  erected  them." 
See  also  Willingham  v.  Long,  47  Ga.  540, 
where  it  was  held:  "A  defendant  in  eject- 
ment who  has  in  good  faith  claimed  title  to 
the  premises  may  set  off  against  the  rents,  not 
only  his  own  improvements,  but  he  may 
claim,  also,  the  value  of  the  improvements  of 
those  under  whom  he  claims,  with  warranty, 
in  so  far  as  said  improvements  exceed  in 
value  the  rents  for  which  said  warrantors 
were  liable."  It  seems,  in  the  present  case, 
the  defendant  in  his  answer  claimed  compen- 
sation, not  only  for  improvements  he  placed 
upon  the  land  after  he  purchased,  but  also 
for  improvements  placed  there  by  his  gran- 
tor. We  think  he  had  a  right  to  do  so;  for 
the  presumption  is  that  when  he  bought 
there  was  also  estimated  in  the  valuation  of 
the  land  the  improvements  that  had  been 
placed  thereon,  e.nd  that  he  paid  for  them  al- 
so; but  if  he  seeks  to  recover  for  improve- 
ments erected  by  others,  of  course,  they  are 
liable  to  be  reduced  by  the  profits  realized  hy 
those  who  erected  them,  as  decided  in  the 
case  above  cited.     We  think,  therefore,  there 
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was  no  error  in  the  charge  of  the  court  ex- 
cepted to  in  the  tenth  ground  ol  the  amend- 
ed motion  for  a  new  trial. 

There  are  several  grounds  in  the  motion 
relating  to  newly-discovered  evidence,  which, 
of  course,  are  unnecessary  for  us  to  consider, 
as  the  case  goes  bock  for  a  new  trial,  and 
the  parties  will  have  ample  opportunity  of 
procuring  this  testimony  at  another  hearing. 
The  above,  we  think,  covers  all  the  questions 
in  the  motion  of  any  merit. 

Judgment  reversed. 

All  the  Justices  concur. 

IfUmpkin,  P.  J. 

I  concur  in  the  judgment  of  reversal  be- 
cause of  the  error  dealt  with  in  the  second 
headnote,  and  in  the  corresponding  division 
of  the  preceding  opinion.  I  also  assent  to 
the  propositions  laid  down  in  the  third  and 
fourth  headnotes,  but  dissent  from  the  rul- 
ing announced  in  the  first  headnote.  In  so 
far  as  the  improvement  act  of  1897  under- 
takes to  deal  with  the  subject  of  compensat- 
ing bona  fide  purchasers  of  realty  whose 
tities  fail  for  improvements  made  after  its 
passage,  it  may  be  wise,  beneficial,  and  con- 
stitutional. To  this  extent,  and  to  this  ex- 
tent only,  BO  far  as  I  have  been  able  to  as- 
certain, do  most  of  the  authorities,  including 
some  of  those  cited  by  Mr.  Justice  Lewis,  go. 
In  so  far  as  this  act  relates  to  improvements 
made  before  its  passage,  I  cannot  help  re- 
garding it  as  retroactive  l^islation  injuri- 
ously affecting  vested  rights.  It  cannot  be 
questioned  that  before  the  enactment  of  this 
statute  the  owner  of  land  could  recover  it 
from  one  who  had  made  improvements  there- 
on in  the  honest  belief  that  his  title  was 
good,  without  becoming  liable  to  the  defend- 
ant on  account  of  such  improvements,  fur- 
ther than  to  submit  to  his  right  to  set  off  the 
value  thereof  against  the  plaintiff's  claim 
for  mesne  profits.  That  this  was  the  set- 
tled law  and  policy  of  this  state  is  left  abso- 
lutely free  from  doubt  by  the  decision  of  this 
court  in  Dudley  v.  Johnson,  102  Ga.  1,  29  S. 
E.  50.  It  was  there  distinctly  and  unequiv- 
ocally held  that  "neither  in  an  action  of 
ejectment  nor  in  complaint  for  land  can  a 
defendant  set  off  the  value  of  improvements 
placed  thereon  by  him,  to  an  amount  beyond 
the  sum  which  the  plaintiff  would  be  entitled 
to  recover  by  way  of  mesne  profits ;  nor  can 
a  defendant  in  such  a  case,  upon  an  equita- 
ble answer,  recover  against  a  plaintiff  the 
value  of  improvements  in  good  faith  placed 
upon  the  premises  by  such  defendant,  and 
have  the  same,  by  equitable  decree  against 
the  owner,  made  a  charge  upon  the  premises 
on  which  they  are  placed,  and  from  which 
the  defendant  is  evicted  under  a  judgment, 
rendered  against  him  in  such  suit."  The 
ruling  announced  in  the  language  just 
quoted  would,  but  for  the  act  of  1897,  surely 
be  decisive  of  the  alleged  right  of  the  defend- 
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ant  to  claim  compensation  for  improvements 
''beyond  the  sum  which  the  'plaintiffs'  would 
be  entitled  to  recover  by  way  of  mesne  prof- 
its." Indeed,  with  that  act  out  of  the  way, 
it  must  be  conceded  that  the  point  ruled  on 
in  tlie  Dudley  Case  would  be  identical  with 
that  with  which  we  are  now  dealing  in  the 
case  before  us.  I  cannot  devest  myself  of  the 
conviction  that  this  act  gives  to  defendants  in 
actions  for  land  a  new  cause  of  action, — one 
which  they  did  not  have  before.  It  certain- 
ly gives  them  a  right  to  recover  of  plaintiffs 
money  which  they  could  not  have  recovered 
but  for  the  act.  I  say  "recover,"  because  al- 
lowing a  set-off  is,  in  substance,  allowing  a 
recovery.  If  subjecting  one  to  a  liability 
which  could  not  previously  be  set  up  against 
him  does  not  injuriously  affect  his  rights, 
I  am  unable  to  see  why  it  does  not.  This 
case  belongs,  I  think,  to  an  altogether  differ- 
ent class  from  that  of  Pritchard  v.  Savannah 
Street  di  Rural  Resort  R,  Co.  87  Ga.  294,  14 
L.  R.  A.  721,  13  S.  E.  493.  There  it  was  held 
that  a  good  existing  right  of  action  which 
would  have  abated  upon  the  death  of  the 
plaintiff  was  saved  by  an  act  passed  during 
the  pendency  of  the  suit,  and  that  this  act, 
even  as  applied  to  actions  pending  at  the 
time  of  its  passage,  was  not  unconstitution- 
al. The  act  under  consideration  in  that  case 
created  no  new  cause  of  action.  It  merely 
kept  alive  good  causes  of  action  which  would 
in  certain  contingencies  have  abated.  The 
court,  in  effect,  held  that  the  defendant  had 
no  vested  right  to  have  a  perfectly  lawful 
demand  against  him  destroyed,  and  an  ac- 
tion therefor  abated,  merly  by  reason  of  the 
plaintiff's  death  before  obtaining  judgment. 
The  act  of  1889  discussed  in  that  case  was 
purely  one  relating  to  procedure,  and  I  cited 
authorities  to  prove  that  "a  law  which  mere- 
ly alters  the  procedure  may  with  perfect  pro* 
priety  be  made  applicable  to  past  as  well  aa 
future  transactions."  The  act  of  1897,  as 
above  stated,  brought  into  existence  a  new 
class  of  demands,  and  provided  for  their  en- 
forcement. It  went  far  beyond  making 
mere  changes  in  procedure  ana  practice. 

Want  of  time,  arising  from  the  great  pres- 
sure of  other  official  work,  forbids  that  I 
should  attempt  to  enter  upon  a  more  extend- 
ed discussion  of  this  very  important  ques- 
tion. I  will  therefore  add  nothing  more,  ex- 
cept to  suggest  that,  in  endeavoring  to  apply 
the  "great  principles  of  equity  and  natural 
justice"  for  the  protection  of  purchasers  who 
have  made  improvements  on  land  not  belong- 
ing to  them,  under  the  honest  but  mistaken 
belief  that  it  did,  there  is  danger  of  running 
contrary  to  these  same  great  principles  in 
permitting  innocent  defendants  to  "improve 
out  of  their  property"  plaintiffs  equally  in- 
nocent,— such,  for  example,  as  minors,  who 
did  not,  by  standing  by  and  seeing  the  im- 
provements made,  or  for  any  other  reason, 
become,  either  in  justice  or  equity,  liable  to 
such  a  loss. 
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Thomas  NESTER  et  al,,  Plffs.  in  Ei-r., 

t?. 

DIAMOND   >L\TCH   COMPANY. 

(44  C.  C.  A.  606,  105  Fed.  567.) 

1.  A  person  ensASred  In  lloatlnsr  loar« 
dovFn  a  stream  and  manufacturing  them 
Into  lumber  at  his  mills  on  the  stream  may 
maintain  dams  and  booms  for  the  purpose  of 
obtaining  and  securing  his  own  logs,  al- 
though it  may  result  in  arresting  the  whole 
mass  of  logs  floating  on  the  stream,  if  the 
obstruction  to  the  use  of  the  stream  by  oth- 
ers is  not  unreasonable. 

2.  One  ensrnffed  In  rnnnlnar  loars  do^trn 
a  stream,  ivho,  Instead  of  provldlnar 
sortlnir  booms  and  dams  of  his  ovrn, 
relies  for  many  years  upon  facilities  provided 
by  another,  will  be  estopped  from  maintain- 
ing an  action  against  the  latter  for  an  un- 
lawful obstruction  of  the  stream,  because  of 
obstruction  and  delays  in  the  delivery  of  his 
logs. 

8.  An  Individual  cannot  maintain  a 
private  action  for  unlawful  obstruction 
of  a  floatable  stream  unless  he  has  been  hin- 
dered by  the  obstruction  In  the  exercise  of 
his  legal  rights. 

(December  4,  1900.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michi- 
gan to  review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages 
for  the  alleged  unlawful  obstruction  of  a 
floatable  stream.    Affirmed. 

Statement  by  Lvrton,  Circuit  Judge: 
This  is  an  action  in  tort  to  recover  dama- 
ges alleged  to  have  been  sustained  by  reason 
of  an  alleged  unlawful  obstruction  main- 
tained in  the  Ontonagon  river,  a  navigable 
stream,  wholly  within  the  state  of  Michigan, 
which  flows  into  Lake  Superior.  The  dec- 
laration contained  several  counts,  and,  in 
substance,  alleges  that  in  the  years  1890  to 
1807,  both  inclusive,  the  plaintiffs  placed  in 
said  river  large  quantities  of  pine  saw  logs  for 
the  purpose  of  running  through  and  upon  the 
waters  of  said  river,  and  rafting  and  towing 
them  from  the  mouth  of  said  river,  upon  the 
waters  of  Lake  Superior,  to  their  mills  at 
Barega ;  that  the  defendant,  a  corporation  of 
the  state  of  Illinois,  was  likewise  engaged  in 
the  business  of  lumbering  upon  said  river, 
and  had  mills  erected  and  in  operation  at 
and  near  the  mouth  of  said  river,  and  "that 
the  defendant  wrongfully  and  unlawfully 
caused  to  be  put,  placed,  and  maintained  in 
said  Ontonagon  river  divers  obstructions  to 
the  navigation  thereof,  to  wit,  columns  of 
piles,  jam  piers,  booms,  logs,  stones,  timbers, 
and  other  hindrances,  for  the  puri>ose  and 
with  the  design  of  hindering,  delaying,  and 

Note. — As  to  right  to  construct  log  booms  in 
streams,  see  Miller  v.  Hare  (W.  Va.)  89  L.  B. 
A.  491,  and  note. 

For  right  to  use  stream  for  floating  logs,  see 
note  to  Carlson  v.  St.  Louis  River  Dam  ft  Im- 
prov.  Co.  (Minn.)  41  L.  R.  A.  871. 
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obstructing  the  free  and  natural  navigation 
on  said  Ontonagon  river,  and  of  hindering, 
preventing,  and  obstructing  the  plaintiffs  in 
the  navigation  thereof,  and  from  running, 
driving,  floating,  and  rafting  the  said  pine 
logs  of  the  said  plaintiffs  upon  and  through 
said  Ontonagon  river  aforesaid,  by  means 
whereof  the  navigation  of  said  river  by  the 
plaintiffs  was  impeded,  hindered,  and  ob- 
structed, .  .  .  and  delayed  in  the  running, 
driving,  rafting,  and  manufacture  of  their 
said  saw  logs  for  long  spaces  of  time;"  that 
said  logs  by  reason  of  such  delay  and  obstruc- 
tion, were  held  back  in  the  river,  and  "be- 
came sap-rotten,  worm-eaten,  discolored,  and 
otherwise  greatly  injured  and  damaged," 
whereby  damage  had  been  sustained  to  the 
extent  of  $150,000.  The  defendant  pleaded 
the  general  issue  of  not  guilty.  To  main- 
tain the  issue  upon  their  part  the  plaintiffs 
gave  evidence  tending  to  snow  that  prior  to 
May,  1800,  Thomas  Nester,  the  husband  of 
the  plaintiff  Margaret  Nester,  and  the  father 
of  the  other  plaintiffs,  was  tiie  owner  of 
large  bodies  of  pine  lands  and  of  logs  and 
lumbering  equipment,  and  was  engaged  in 
lumbering  upon  the  Ontonagon  river  and  its 
tributaries,  and  of  driving  saw  logs  cut  from 
his  lands  down  the  Ontonagon  to  its  mouth, 
where  the  lumber  was  made  into  rafts  and 
towed  to  his  saw  mills ;  that  upon  the  death 
of  said  Thomas  Nester,  May  12,  1890,  the 
plaintiffs  succeeded  to  his  business,  and  be- 
tween May  12,  1890,  and  the  bringing  of  this 
suit  in  January,  1898,  they  had  cut,  hauled, 
and  put  in  said  river  logs  aggregating  160,- 
000,000  feet  J  that  in  1882  the  defendant 
purchased  from  Rich  Bros,  their  saw  mills 
and  lumbering  outfit  on  the  Ontonagon 
river,  and  from  that  time  had  conducted 
large  lumbering  operations  on  said  river  and 
its  tributaries,  and  manufactured  their  logs 
into  lumber  at  their  said  two  mills  at 
the  mouth  of  said  river.  The  evidence  tend- 
ed to  show  that  during  the  ownership  of  said 
saw  mill  by  the  Rich  Bros.,  several  piers, 
consisting  of  cribs  of  logs,  filled  with  stones, 
had  been  placed  in  the  channel  of  the  river 
above  the  saw  mills  operated  by  them,  and 
nearly  2  miles  above  the  mouth  of  the  river. 
Since  the  acquisition  of  said  mills  these 
piers  have  been  enlarged  and  others  con- 
structed by  the  defendant  company.  These 
obstructions  are,  in  the  evidence,  called 
"jam  piers.*'  They  are  11  in  number,  and 
placed  in  near  neighborhood  with  each  other 
in  the  channel  of  the  river,  and  are  so  ar- 
ranged as,  with  the  help  of  boom  gates  ex- 
tending across  the  river  on  the  lower  side 
of  the  row  of  piers  furthest  down  stream, 
to  arrest  and  hold  back  the  logs  coming  down 
stream.  By  opening  a  boom  gate  the  logs 
are  gradually  suffered  to  float  past  these  jam 
piers,  and  are  sorted  and  guided  into  side 
booms  constructed  and  maintained  below  by 
the  defendant.  This  structure  thus  arrests 
the  mass  of  floating  logs,  and  enables  those 
in  control  to  sort  them  out  and  collect  them 
in  booma  appropriated  to  the  several  owners. 
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The  logs  of  the  plaintiffs  and  of  defendant, 
together  with  the  logs  of  other  owners,  come 
down  the  stream  in  a  confused  mass,  and 
when  the  general  progress  is  arrested  by 
these  jam  piers  the  mass  is  stopped ;  the  jam 
at  times  filling  the  river  back  for  several 
miles.  There  was  evidence  tending  to  show 
that  these  piers  were  located  too  near  the 
mouth  of  the  river,  and  as  a  consequence 
there  was  not  sufficient  room  for  side  booms 
between  them  and  the  lake;  that,  as  another 
consequence  of  such  location,  the  operation  of 
floating  the  logs  through  the  jam  piers  and 
sorting  gaps  was  much  hindered  by  lake 
tides  and  winds,  which  caused  at  times  a 
current  up  streauL  There  was  also  evidence 
tending  to  show  bad  management  and  dila- 
toriness  in  the  operation  of  letting  down  and 
sorting  the  logs,  by  which  great  delays  oc- 
curred. In  consequence  of  such  improper  lo- 
cation of  the  "jam  piers,"  deficient  storage 
room,  and  bad  management,  there  were  such 
delays  in  the  delivery  of  saw  logs  to  the 
plaintiffs  as  resulted  in  discoloration,  sap- 
rotting,  and  other  damage  to  their  logs  and 
business.  The  evidence  tended  to  show  that 
the  Ontonagon  river  was  navigable  only  in 
the  sense  that  it  is  suitable  for  the  floating  of 
saw  logs  and  lumber.  Its  width  at  the  point 
where  the  jam  piers  are  standing  is  from  200 
to  300  feet.  There  was  some  evidence  to 
show  that  the  original  jam  piers  were  con- 
structed by  a  corporation  known  as  the 
Ontonagon  Boom  &  River  Improvement  Com- 
pany, and  that  Rich  Bros,  controlled  that 
corporation.  There  was  no  substantial  evi- 
dence showing  any  connection  between  the 
said  boom  company  and  the  defendant. 
Upon  the  contrary,  it  was  shown  conclusive- 
ly that  the  defendant  company  had  enlarged 
and  continued  to  maintain  the  said  jam 
piers  since  1882,  and  that  it  had  since  ex- 
ercised complete  control  over  said  piers  and 
entire  management  of  all  logs  running  with- 
in "boom  limits," — a  distance  described  as 
extending  some  10  miles  above  the  jam  piers. 
There  was  also  evidence  to  show  that  the 
land  on  one  side  of  the  river  below  the  jam 
piers  belonged  to  the  plaintiffs,  and  that 
their  river  bank  had  been  used  for  a  storage 
boom  by  the  defendant  under  a  contract 
made  March  25,  1891,  by  which  defendant 
undertook  to  sort  and  store  the  plaintiffs' 
logs  for  a  period  of  five  years  in  considera- 
tion of  the  use  of  said  bank  and  land  for  that 
term.  It  was  also  shown  that  plaintiffs  had 
provided  no  side  booms  either  above  or  be- 
low the  jam  booms,  and  had  no  facilities 
whatever  for  holding  or  sorting  their  logs 
from  the  general  mass,  and  that  they  had 
continuously  cut  and  floated  logs  down  the 
river  in  expectation  that  they  would  mingle 
with  the  logs  of  defendant  and  others,  and 
become  a  part  of  the  mass  held  back  by  the 
jam  booms,  and  would  be  let  through  as 
reached  and  sorted  and  boomed  by  the  de- 
fendant, and  that  defendant  had  thus  han- 
dled plaintiffs'  logs  without  charge  since 
May  12, 1890.  There  was  also  evidence  tend- 
ing to  show  complaints  of  dilatoriness  and  as 
to  the  location  of  the  jam  piers,  but  there 
was  no  evidence  showing  that  plaintiffs  had 
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ever  undertaken  to  sort  or  care  for  their 
own  logs  after  they  became  part  of  the  jam 
above  the  piers,  or  that  they  were  ever  in  a 
situation  to  manage  their  logs  after  they 
reached  the  jam  above  the  piers,  or  to  store 
them  after  they  should  pass  the  boom  gates, 
except  such  as  was  provided  by  the  defend- 
ant. Upon  the  conclusion  of  all  the  evidence 
the  trial  judge  directed  a  verdict  for  the  de- 
fendant. 

Argued  before  Lurton  and  Day,  Circuit 
Judses,  and  Rioka,  District  Judge. 

Mesfsrs,  Chadbonme  A  Bees  and  F.  0« 
Clark,  with  Mr,  T.  E.  Tarsney,  for  plain- 
tiffs in  error : 

The  navigability  of  many  of  our  rivers, 
and  the  occasions  and  necessities  for  their 
use,  and  the  nature  and  diaracter  of  our  in- 
ternal commerce,  all  require  liberal  adapta- 
tion of  the  doctrines  in  relation  to  navigable 
waters  to  our  circumstances  and  needs. 

Angell,  Watercourses,  §§  546-550;  Spoon- 
er  V.  AlcConnell,  1  McLean,  360,  Fed.  Cas. 
No.  13,245;  Bowman  v.  Wathent  2  McLean, 
376,  Fed.  Cas.  No.  1,740;  Shaw  v.  Crcmford^ 
10  Johns.  237;  Wadstoorth  v.  Smith,  11  Me. 
278,  26  Am.  Dec.  525;  Soott  v.  WiUson,  3  N. 
H.  321 ;  Broicn  v.  Chadhourne,  31  Me.  9,  50 
Am.  Dec  041. 

The  capacity  to  float  rafts  of  logs  on  these 
streams,  where  the  manufacture  of  lumber 
is  prosecuted  as  a  branch  of  trade,  is  recog- 
nized as  a  criterion  of  the  public  right  of 
passage  and  of  use,  upon  the  principle  that 
such  right  is  to  be  ascertained  from  the  pub- 
lic necessity  and  the  occasion  for  such  use. 

Scott  V.  Willson,  3  N.  H.  321 ;  Wadsworih 
V.  Smith,  11  Me.  278,  26  Am.  Dec.  525; 
Brown  v.  Chadhourne,  31  Me.  9,  50  Am.  Dec. 
641. 

It  is  the  settled  law  of  Wisconsin  that 
streams  of  sufficient  capacity  to  float  logs  to 
market  are  navigable. 

Carpenter  v.  Mann,  17  Wis.  155;  Harring- 
ton V.  Edtoards,  17  Wis.  587,  84  Am.  Dec. 
768;  Whialer  v.  Wilkinson,  22  Wis.  572;  Set- 
ler8  V.  Union  Lumbering  Co,  39  Wis.  525; 
Olson  V.  Merrill,  42  Wis.  203 ;  Cohn  v.  Watt- 
sat*  Boom  Co,  47  Wis.  324,  2  N.  W.  546; 
Wcathcrhij  v.  Meiklejohn,  56  Wis.  73,  13  N. 
W.  697 ;  Ames  v.  Port  Huron  Log  Driving  d 
Boom  Co,  11  Mich.  145,  83  Am.  Dec.  731; 
Grand  Rapids  Boom  Co,  v.  Jarvis,  30  Mich. 
308 ;  Thunder  Bay  River  Boom  Co,  v.  Speech- 
ly,  31  Mich.  330,  18  Am.  Rep.  184;  Watts  v. 
TittahoA^assee  Boom  Co,  52  Mich.  203,  17  N. 
W.  809 ;  Gifford  v.  McArthur,  55  Mich.  535, 
22  N.  W.  28. 

Mr,  E.  H.  Walker  for  defendant  in  er- 
ror. 

linrton.  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

It  is  most  manifest  that  the  Ontonagon 
river  is  navigable  only  in  a  limited  sense.  It 
is  a  highway  nevertheless,  in  which  every  man 
who  has  occasion  to  use  it  has  equal  rights, 
though  its  only 'practical  use  is  that  which 
it  affords  for  floating  logs  to  market.  The 
plaintiffs  and  the  defendant,  as  well  as  other 
persons,  were  entitled  to  put  logs  into  the 
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stream  to  be  floated  singly  to  their  destina- 
tion at  the  mouth  of  the  river.  Logs  were 
thrown  in  indiscriminately,  ownership  being 
signified  by  a  brand  on  each  log.  When  put  in 
the  river,  they  became  a  part  of  a  general 
mass,  often  filling  the  river  for  miles,  and 
the  progress  is  that  of  those  in  advance.  To 
separate  them  according  to  ow^nership,  for 
either  manufacturing  at  the  mills  at  the 
mouth  of  the  river,  or  for  placing  into  rafts 
or  otherwise  continuing  their  transporta- 
tion, it  was  essential  to  the  best  interests  of 
all  that  the  floating  lo^s  should  be  arrested 
before  reaching  the  lake,  and  the  logs  sep- 
arated according  to  ownership,  and  guided 
into  booms  where  they  could  be  stored  for 
further  transit  or  manufacture.  John  F. 
Neater,  one  of  the  plaintiffs,  concedes  this 
most  frankly,  by  saying  in  his  evidence 
that  "piers  located  at  some  point  were  neces- 
sary' to  our  interests  as  well  as  the  interests 
of  others,  to  drive  logs  down  the  river.  The 
objection  to  these  piers  is  their  location.  The 
real  embarrassment  was  the  want  of  storage 
room  between  the  piers  and  the  mouth  of 
the  river." 

It  is  clear  that  to  make  the  navigable 
quality  of  this  stream,  short  and  narrow  as 
it  was,  serviceable  to  log  owners,  it  was  al- 
most essential  that  the  use  of  the  stream 
should  be  regulated  by  a  single  hand.  Still 
the  plaintiffs  had  the  same  right  with  the  de- 
fendant to  construct  jam  bcnoms  and  side 
booms  by  which  their  logs  might  be  sepa- 
rated from  the  general  mass,  and  stored  for 
use  or  transportation.  That  a  multiplica- 
tion of  such  facilities  would  injure  rather 
than  aid  the  general  interests  is  evident,  for 
every  such  obstruction  would  necessarily  re- 
tard for  a  time  the  g^ieral  movement  of  the 
whole  mass.  But  the  plaintiffs  did  not  exer- 
cise this  right  by  providing  any  facilities 
whatever  for  the  sorting  or  reception  of  their 
logs.  That  neither  they,  nor  any  other  owner 
of  logs,  did  so,  is  doubtless  due  to  the  recog- 
nition of  the  necessity  for  a  single  manage- 
ment in  order  to  obtain  the  best  results. 
That  the  management  of  sorting  and  boom- 
ing facilities,  as  well  as  the  management  of 
the  running  of  the  logs  down  the  river, 
should  be  in  the  hands  of  persons  not  them- 
selves interested  as  log  owners,  is  evident; 
and  the  law  of  Michigan  has  accordingly 
provided  for  booming  corporations,  whose 
single  duty  and  business  shall  be  the  con- 
trol of  the  navigation  of  logging  streams, 
by  the  construction  and  maintenance  of 
facilities  for  the  sorting  and  storing  of  lo^s 
for  all  who  choose  to  use  them.  The  defend- 
ant was  engaged  in  lumbering  and  manu- 
facturing logs  into  lumber  upon  this  stream. 
For  its  own  purposes  it  improved  the  Ontona- 
gon by  dams  and  other  devices,  and  con- 
structed and  maintained  the  jam  booms  in 
question,  as  well  as  extensive  storage  booms 
below.  It  had  an  undoubted  right  to  do  this, 
provided  its  jam  booms  did  not  unreasonably 
obstruct  the  use  of  the  river  by  others  who 
did  not  care  to  avail  •  themselves  of 
the  facilities  furnished  by  it.  That 
it  was  necessary  to  arrest  the  whole 
mass  of  logs  for  the  purpose  of  obtain- 
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ing  and  securing  its  own  is  evident  from  the 
nature  of    the  navigation.      This    right,  if 
reasonably  exercised,  would  not  be  unlawful^ 
whether  exercised  by  a  booming  corporation 
or  by  an  individual.    Watts  v.  Tittahaicctssee 
Boom  Co.  52  Mich.  203,  208,  17  N.  W.  800. 
That  the  plaintiffs  had  an  equal    right   to 
maintain  such  piers,  and  to  arrest  the  pro- 
gress of  the  promiscuous  mass  for  the  pur- 
pose of  securing  their  own  logs,  must  be  con- 
ceded.   That  they  had  a  right  to  construct 
booms  for    the  reception  of   their  own  log* 
after  reaching  the  mouth  of  the  river  must 
also  be  conceded.     That  the  defendant,  io 
blocking    the  entire  channel    with  its  jam 
booms,  so  that  passage  was  impossible  except 
as  it  should  allow,  thereby  monopolized  the 
stream  and  maintained  an  unlawful  obstruc- 
tion, may  also  be  conceded.    But  the  plain- 
tiffs never  did  exercise  their  right  to  pro- 
vide for  the  sorting  and  storing  of  their  own 
logs.    If  their  logs  had  been  permitted  to  go 
by,  they  would  inevitably  have  gone  into  the 
open  waters  of  Lake  Superior.    In  this  situa- 
tion, they  put  their  logs  into  the  river,  suf- 
fering them  to  become  a  part  of  the  mass  of 
logs  composing  the  great  jam  above  the  pier» 
of  the  defendant.     They  made  no  effort  to 
themselves  assort  their    logs,  and    provided 
no  side  booms,  either  above  or  below  the  de- 
fendant's piers.    They  suffered  the  defendant 
to  sort  and  store  their  logs  in  a  boom  pro- 
vided by  the  defendant,  and  then  acoeptcKl 
them  and  proceeded  with  their  further  trans- 
portation.   This  was  the  course  of  business 
from  year  to  year  for  a  period  of  seven  years 
after  the  plaintiffs  succeeded  to  the  business 
of  Thomas  Nester,  who  for  many  years  be- 
fore had  had  his  logs  handled  in  the  same 
way.    There  was  evidence  of  complaint  from 
time  to  time  of  delays  and  of  objection  to 
the  location  of  the  piers  where  they  were; 
but  there    was  no  evidence  that    plaintiffs 
ever  demanded  a  right  to  pass  their  own  logs 
through  the  jam  boom,  or  that  they  had  any 
way  for  saving  them  after  they  should  pass 
through.     We  can  but  conclude,  under  the 
uncontradicted  facts  of   the  case,  that    the 
plaintiffs  dealt  with  the  defendant  in  regard 
to  the  sorting  and  storing  of  their  logs,  and 
recognized  its  right  to  handle  them.     Ex- 
cluding consideration  of  the  evidence  tend- 
ing to  show  a  written  special  contract  be- 
tween the  plaintiffs  and  the  defendant,  the 
only    reasonable    conclusion    which    a   jury- 
might  draw  from  all  the  other  facts  and  cir- 
cumstances in  the  case  is  that  the  plaintiffs 
intended  to  avail  themselves  of  the  piers  and 
booms  of    the  defendant  for  the  arrest   of 
their  logs  before  they  should  reach  the  open 
waters  of  the  great  lake,  and  of  the  sei-vices 
of  the  defendant  in  letting  them  through  the 
jam  piers  and  boom  gates,  and  in  storing 
them,  after  being  separated  from  the  logs  of 
others,  in  a  boom  provided  by  the  defendant, 
until  plaintiffs  should  be  ready  to  raft  them 
to  their  own  mills.    Upon  this  state  of  fact^ 
tlve  plaintiffs  and  defendant  came  into  im- 
plied contractual  relations,  by  which  the  one 
party  delivered  its  logs  to  the  other  for  a 
special  service,  and  by  which  the  other  un- 
dertook to  handle  and  care  for  the  logs  with 


Digitized  byVjOOQlC 


i9oa 


Nestkr  v.  Djamokd  Matoh  Ga 


968 


reasonable  despatch  and  care.  If  the  defend- 
ant had  been  an  incorporated  booming  com- 
pany under  the  law  of  Michigan,  the  facts  and 
circumstances  are  such  as  would  have  sub- 
jected the  plaintiff's  logs  to  the  charges  al- 
lowed by  law  to  such  companies,  and  placed 
them  under  its  control  and  management  until 
redelivered.  Hall  v.  Tittabaicassee  Boom  Co. 

61  Mich.  377,  402,  403,  16  N.  W.  770;  Lind- 
say d  P,  Co,  V.  Mullen,  176  U.  S.  126,  146, 
44  L.  ed.  400,  408,  20  Sup.  Ct.  Rep.  325.  It 
cannot  be  said  that  the  plaintiffs  were  in  any 
true  sense  compelled  to  use  the  jam  booms 
and  storage  booms  of  the  defendant.  They 
might  have  provided  their  own  facilities  and 
taken  care  of  their  own  logs,  so  far  as  that 
was  consistent  with  the  equal  right  of  all 
other  log  owners.  This  they  did  not  do,  and, 
because  they  chose  not  to  provide  their  own 
means  for  sorting  and  storing  their  own 
logs,  they  were  compelled  to  use  the  facilities 
and  services  of  the  defendant.  In  no  other 
sense  was  the  use  of  the  defendant's  jam 
and  storage  booms  compulsory.  The  conduct 
of  the  plaintiffs  under  the  circumstances  is 
a  waiver  of  any  right  to  attack  the  means 
adopted  by  the  defendant  for  handling  and 
protecting  their  logs,  as  constituting  an  un- 
lawful obstruction  of  navigation.  Having 
availed  themselves  of  those  means,  they  are 
estopped  to  maintain  a  private  action  based 
upon  the  unlawful  character  of  the  means 
which  they  themselves  have  engaged,  sanc- 
tioned, and  licensed  so  far  as  they  were  able 
to  do  so. 

The  obstruction  of  a  highway  by  land  or 
water  is  a  public  nuisance.  Those  who  con- 
struct or  maintain  it  are  subject  to  indict- 
ment, and  under  some  circumstances  an  ac- 
tion at  law  for  its  abatement  will  lie.  But 
no  right  of  action  by  a  member  of  the  com- 
munity will  lio  which  is  not  based  upon  a 
special  injury,  differing  in  kind  from  that 
sustained  by  the  general  public.  A  ditch 
across  a  public  street  is  a  public  nuisance. 
But  a  party  whose  use  of  the  street  has  not 
been  hindered  cannot  maintain  a  private 
suit  for  damages.  To  sustain  a  private  ac- 
tion the  plaintiff  must  show  that  he  indi- 
vidually has  sustained  some  special  injury 
as  a  consequence  of  such  obstruction.  Un- 
doubtedly, if  the  plaintiffs  have  shown  that 
they  undertook  to  use  the  Ontonagon  river 
for  the  purpose  of  driving  their  logs  to  mar- 
ket, and  were  prevented  from  passing  down 
the  river  by  obstructions  blocking  the  whole 
channel  unreasonably,  an  action  for  the  dam- 
age due  to  such  unlawful  delay  will  lie.  But 
there  is  no  evidence  that  the  plaintiffs  ever 
were  hindered  in  the  exercise  of  their  legal 
right  by  the  defendant's  obstruction.  In  this 
respect  the  case  is  broadly  distinguishable 
from  that  of  Watts  v.  Tittahaioasaee  Boom 
Co.  52  Mich.  203,  17  N.  W.  809.  The  de- 
fendant in  the  case  referred  to  was  a  boom- 
ing company  organized  under  the  statute  law 
of  Michigan.  It  was  authorized  to  construct 
and  maintain  all  necessary  booms  to  aid  in 
the  driving  of  logs  and  rafts  down  the  Titta- 
bawassee  river,  provided  such  booms  should 
be  so  constructed  and  used  to  allow,  "as  far 
as  practicable,"  "the  free  passage  of  boats, 
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vessels,  logs,  and  other  floatables,  along  such 
waters."  The  plaintiff's  logs  were  in  a  raft 
under  his  own  control  and  management,  and 
nothing  indicated  any  purpose  to  avail  him- 
self of  the  booms  or  other  facilities 
provided  by  the  boom  company.  There 
was  evidence  tending  to  show  that  the 
defendant  had  wilfully  and  totally  obstruct- 
ed the  entire  channel  of  the  river  with  its 
piers  and  booms,  and  that  such  obstruction 
continued  for  an  unnecessary  and  unreason- 
able time,  and  that  the  "plaintiffs  were  pre- 
vented from  opening  the  piers  or  booms  and 
breaking  the  jams  by  defendant,"  and  thus 
were  obliged  to  pass  only  when  and  as  the 
defendant  pei-mitted.  This  delay  undoubted- 
ly constituted  special  damage;  for  the  plain- 
tiff in  that  case  was  prepared  to  care  for 
his  own  raft  after  passing  the  pier  boom, 
and  endeavored,  in  the  management  of  his 
own  affairs,  to  pass  on  down  the  stream 
with  his  logs.  In  the  case  now  before  us 
it  is  not  pretended  that  the  plaintiff's  logs 
were  separated  from  the  logs  of  others.  They 
were  a  part  of  the  general  mass  of  logs  held 
back  by  the  jam  booms  of  the  defendant.  In 
that  condition  they  could  not  pass  the  jam 
boom  until  those  in  front  had  passed,  and 
could  only  be  separated  from  others  as  they 
gradually  went  through  the  boom  gates.  The 
plaintiffs  made  no  effort  to  pass  their  own 
logs  through  these  gates,  and  made  no  de- 
mand that  the  jam  should  be  broken  or  the 
gates  opened,  that  they  might  exercise  their 
right  of  free  navigation.  The  reason  is 
plain.  Their  logs  were  not  held  together  in 
one  raft,  as  in  Watts  v.  Tittahoicass^e  Boom 
Co.  52  Mich.  203,  17  N.  W.  809.  They  could 
only  pass  as  they  were  reached  in  the  general 
movement  of  the  confused  mass.  More  than 
this:  the  plaintiffs  had  no  means  for  secur- 
ing them  after  they  should  pass  the  jam  and 
sorting  gates.  Without  storage  booms  the 
logs  would  inevitably  pass  into  the  open 
waters  of  Lake  Superior.  Plaintiffs  say; 
"Concede  this  to  be  so;  it  would  not  follow 
that  they  would  thereby  be  lost."  But,  on 
this  record,  we  must  conclude  that  such  a 
course  would  be  most  extraordinary,  and  the 
loss  inevitable  and  practically  total.  That  the 
loss  of  the  plaintiffs*  logs  was  prevented  by 
the  alleged  unlawful  structure  qf  the  defend- 
ant is  the  only  conclusion  which  could  rea- 
sonably be  reached  by  the  jury.  How,  then, 
have  the  plaintiffs  shown  any  special  injury 
to  themselves?  They  have  been  benefited, 
not  injured,  and  their  action  must  fail. 
True,  there  was  evidence  of  dilatoriness,  and 
consequent  injury  to  logs  from  being  kept 
too  long  in  the  water.  But  this  sort  of  dam- 
age was  less  than  the  total  loss  which  would 
have  ensued  but  for  the  alleged  unlawful 
obstruction  of  the  defendant,  and  damages 
due  to  simple  negligence  or  breach  of  the 
implied  contract  to  use  reasonable  care  in 
the  handling  of  the  plaintiffs'  logs  cannot  be 
recovered  in  a  suit  based  wholly  upon  the 
theory  that  the  defendant  was  maintaining  a 
public  nuisance.  We  do  not  wish  to  be 
understood  as  approving  or  sanctioning  the 
method  by  which  the  defendant  corporation 
has  monopolized  the  navigation  of  the  On- 
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tonagon  river.  We  entertain  little  doubt  of 
the  unlawful  character  of  the  obstruction  it 
has  so  long  maintained.  Conceding  this, 
what  we  hold  is  that  the  plaintiffs  have  so 
far  sanctioned,  employed,  and  benefited  by 
the  defendant's  course  as  to  make  it  highly 


unjust  that  they  should  in  this  form  of  ac- 
tion be  suffered  to  recover  damages  which 
really  arose  from  the  dilatory  conduct  of  the 
facilities  which  they  had  voluntarily  availed 
themselves  of. 

The  judgment  must  he  affirmed. 


MISSISSIPPI  SUPREME  COUBT. 


ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY, Appt., 

V, 

E.  A.  McLEOD  et  al. 


(. 


.Miss.. 


.) 


1.  One  ^vlio  litres  a  team,  velifeley  and 
driver,  with  whom  be  takes  passage.  Is 
boand  to  check  or  remonstrate  with  the  driv- 
er in  case  the  latter  attempts  to  cross  a  rail- 
road track  without  stopping  or  listening  for 
approaching  trains,  and  no  recovery  can  be 
had  in  case  he  Is  killed  by  the  driver's  at- 
tempt to  cross  heedless  of  an  approaching 
train,  when  he  is  in  an  open  carriage  and  can 
readily  discover  the  x>eril  of  the  driver's  act. 

2.  Nearllarence  of  a  railroad  company 
In  not  •onndlnar  an  alarnt  for  a  street 
crossing  cannot  condone  the  lack  of  ordin- 
ary care  on  the  part  of  a  traveler  on  the 
highway  in  faiUnir  to  look  or  listen  for  an 
approaching  train. 

(January  14.  1001.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Yalobusha  Coun- 
ty in  favor  of  plaintiflfs  in  an  action  to  re- 
cover damages  for  the  alleged  negligent  kill- 
inif  of  Rufus  McLeod,  deceased.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  M.  Diokinsoiit  with  Messrs, 
Mayes  A  Harris^  for  appellant : 

Where  it  appears  that  the  plaintiff  has 
been  guilty  of  negligence  contributing  to  his 
injury  there  can  be  no  recovery. 

Vickshurg  d  M.  R,  Co,  v.  McOowan,  62 
Miss.  682,  52  Am.  Rep.  205. 

The  deceased  was  himself  so  far  guilty  of 
contributory  negligence  that  he  could  not 
have  maintained  an  action  against  the  rail- 
road company  for  injuries  sustained  by  him 
had  he  survived,  and  therefore  the  action 
cannot  be  maintained  by  the  parties  suing. 

We  recop^ize  the  fact  that  the  rule  as 
laid  down  in  Thorogood  v.  Bryan,  8  C.  B. 
115,  has  been  generally  denied  by  the  courts 
of  last  resort  in  the  United  States,  although 
there  are  cases  to  be  found  which  approve  it. 

Prideaux  v.  Mineral  Point,  43  Wis.  513, 
28  Am.  Rep.  558;  Houfe  v.  Fulton,  29  Wis. 
296,  9  Am.  Rep.  568;  Artz  v.  Chicago,  R.  I. 


d  P.  R,  Co,  34  Iowa,  163;  Slater  ▼.  Burling- 
ton, C,  R.  d  N,  R,  Co.  71  Iowa,  209,  32  N. 
W.  264 ;  Lake  Shore  d  M.  8,  R.  Co.  ▼.  Miller, 
25  Mich.  274. 

Those  on  a  hack  do  not  become  responsible 
for  the  negligence  of  the  driver  if  they  exer- 
cise no  control  over  him  further  than  to  in- 
dicate the  route  they  wish  to  travel  and  the 
place  they  wish  to  go.  If  he  is  their  agent 
so  that  his  negligence  can  be  imputed  to 
them  to  prevent  Uieir  recovery  against  the 
third  party,  he  must  be  their  agent  in  all 
other  respects  so  far  as  the  management  of 
the  carriage  is  concerned,  and  responsibility 
to  third  parties  would  attach  to  them  for  in- 
juries caused  by  his  negligence  in  the  course 
of  his  employment.  The  party  hiring  or  rid- 
ing must  in  some  way  have  co-operated  in 
producing  the  injury  complained  of  before 
he  incurs  any  liability  for  it. 

Little  V.  Hackett,  116  U.  S.  366,  29  L.  ed. 
652,  6  Sup.  Ct.  Rep.  391. 

The  simple  fact  that  the  party  was  in  a 
hired  conveyance  will  not  entitle  him  to  re- 
cover for  an  injury  sustained,  if  he  in  any 
way  is  responsible  by  his  conduct  for  the  in- 
jury. 

3  Elliott,  Railroads,  f  117i;  Dean  ▼.  Penn- 
sylvania R.  Co,  129  Pa.  614,  6  L.  R.  A.  143, 
18  Atl.  718;  Smith  v.  Maine  C.  R.  Co,  87  Me. 
339,  32  Atl.  967 ;  Brickell  v.  Vew  York  C.  d 
H.  R,  R,  Co,  120  N.  Y.  290,  24  N.  E.  449; 
Miller  v.  Louisville,  N.  A,  d  C.  R.  Co.  128 
Ind.  97,  27  N.  E.  339 ;  Hoag  v.  New  York  C. 
d  H.  R,  R,  Co.  Ill  N.  Y.  199,  18  N.  E.  648; 
Cincinnati,  I,  St.  L.  d  C,  R.  Co,  v.  Howard, 
124  Ind.  280,  8  L.  R.  A.  593,  24  N.  E.  892; 
Crescent  Ttcp.  v.  Anderson,  114  Pa.  643,  60 
Am.  Rep.  367,  8  Atl.  379. 

It  is  not  enough  that  the  driver  looked 
when  he  came  to  the  turn  in  the  road.  It 
was  his  duty  to  continue  to  look  and  to 
listen.  A  party  in  this  state  is  held  to  see 
what  he  can  see  by  the  exercise  of  ordinary 
care. 

Murdock  v.  Yazoo  d  M,  Valley  R,  Co.  77 
Miss.  487,  29  So.  25. 

There  is  no  testimony  in  the  case  that  the 
deceased  looked  at  all.  If  these  parties  had 
looked  they  could  have  seen  the  approaching 
train. 


NoTR. — As  to  imputing  negligence  of  driver 
to  person  injured  while  riding  with  him,  see 
-other  cases  in  this  series  as  follows:  Nisbet 
V.  Garner  (Iowa)  1  L.  R.  A.  152,  and  note; 
Dean  v.  Pennsylvania  R.  Co.  (Pa.)  6  L.  R.  A. 
143,  and  note  ;Becke  v.  Missouri  P.  R.  Co.  (Mo.) 
9  L.  R.  A.  157,  and  note;  Union  P.  R.  Co.  v. 
Lapsley  (C.  C.  App.  8th  C.)  16  L.  R.  A.  800; 
and  Mullen  v.  Owosso  (Mich.)  23  L.  R.  A.  608. 
52  L.  R.  A. 


For  contributory  negligence  of  person  riding 
with  another  when  injured  at  railroad  crossing, 
as  distinguished  from  the  Imputed  negligence  of 
the  driver,  see  Cincinnati,  I.  St.  L.  ft  C.  R.  Co. 
V.  Howard  (Ind.)  8  L.  R.  A.  693;  Bast  Ten- 
nessee, V.  &  O.  R.  Co.  V.  Markens  (Ga.)  14  L. 
R.  A.  281 ;  and  Howe  v.  Minneapolis,  St  P.  ft 
S.  S.  M.  R.  Co.  (Minn.)  80  L.  R.  A.  684. 
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Johe  V.  Memphis  d  0.  R.  Co,  71  Miss:  734, 
16  So.  129;  Winierion  v  Illvnois  C.  R.  Co. 
73  Miss.  831,  20  So.  157. 

Messrs.  Brewer  A  Wilson,  for  appellees : 

McLeod  had  only  been  over  this  crossing 
once  before  in  the  daylight,  and  was  un- 
familiar with  the  locality.  He  exercised  no 
control  over  the  driver,  and  trusted  him,  as 
he  had  a  right  to  do. 

Howe  V.  Minneapolis,  8t.  P.  d  8,  8.  M.  R. 
Co.  62  Minn.  71,  30  L.  R.  A.  684,  64  N.  W. 
102. 

Whether  the  driver  exercised  care  or  not 
in  no  way  affects  McLeod.  The  question  of 
McLeod's  negligence  was  left  to  the  jury, 
and  they  decided  he  acted  as  an  ordinarily 
prudent  man  would  have  done,  and  surely 
it  was  question  for  the  jury. 

Tlie  engineer  who  approached  the  crossing 
from  the  south  saw  these  people,  with  the 
wind  blowing  ahead  of  him,  with  their  backs 
to  the  train.  He  knew  the  road  led  to  the 
crossing.  He  knew  there  was  no  other  out- 
let. He  knew  they  would  reach  the  crossing 
about  the  time  he  did.  He  knew  he  was  not 
having  the  bell  rung  or  the  whistle  blowing. 
He  knew  their  peril.  He  let  them  take  their 
chance.  One  sound  of  the  whistle  when  or 
soon  after  he  first  saw  them  would  have 
saved  a  hiunan  life. 

The  fact  that  the  cars  did  not  strike  the 
buggy  or  McLeod,  but  frightened  the  horses 
ho  that  they  threw  him  out  and  killed  him, 
does  not  free  defendant  from  liability  either 
in  reason  or  under  the  authority. 

Cosgrove  v.  New  York  C.  d  E.  R.  R.  Co, 
87  N.  Y.  88,  41  Am.  Rep.  356 ;  5  Rapalje  & 
Mack's  Digest  of  Railway  Law,  1032,  1040- 
1012;  3  Lawson,  Rights,  Rem.  &  Pr.  pp. 
2063,  2076,  2110. 

Whether  or  not  McLeod  was  guilty  of 
contributory  negligence  was  a  question  for 
the  jury.  McLeod  was  not  under  the  duty 
to  stop,  look  or  listen.  He  was  a  passenger. 
He  might  rely  upon  his  driver  until  he  knew 
there  was  peril,  or  until  he  saw  the  train. 

Uowe  V.  Minneapolis,  St.  P.  d  8.  8.  M.  R, 
Co.  62  Minn.  71,  30  L.  R.  A.  684,  64  N.  W. 
102;  0*Toole  v.  Pittsburgh^  d  L.  E.  R.  Co, 
158  Pa.  99,  22  L.  R.  A.  606,  27  Atl.  737; 
Clark  V.  Wilmington  d  W.  R.  Co,  109  N.  C. 
430,  14  L.  R.  A.  749,  14  S.  E.  113;  Valin 
V.  Milwaukee  d  N,  R.  Co.  82  Wis.  1,  51  N. 
W.  1084 ;  Hendrickson  v.  Oreat  Northern  R. 
Co.  49  Minn.  246,  16  L.  R.  A.  261,  51  N.  W. 
1044. 

The  doctrine  of  imputed  negligence  as 
to  a  private  conveyance  was  repudiated  by 
thi**  court  in  Alabama  d  V.  R.  Co.  v.  Davis, 
60  Miss.  444,  13  So.  693;  and  in  Little  v. 
Hackett,  116  U.  S.  366,  29  L.  ed.  652,  6  Sup. 
Ct.  Rep.  391 ;  Neic  York,  L.  E.  d  W.  R.  Co. 
V.  Steinbrenner,  47  N.  J.  L.  161,  54  Am.  Rep. 
126;  Beach,  Contrib.  Neg.  141,  142;  Carlisle 
V.  Brisbane,  113  Pa.  544,  67  Am.  Rep.  483, 
C  Atl.  372;  Nesbit  v.  Gamer  (Iowa)  1  L.  R. 
A.  153,  note;  Howe  v.  Minneapolis,  8t.  P. 
d  8.  S.  M.  R.  Co.  62  Minn.  71,  30  L.  R.  A. 
684,  64  N.  W.  102;  Becke  v.  Missouri  P.  R. 
Co,  (Mo.)  9  L.  R.  A.  157,  and  note. 

If  McLeod  was  negligent,  if  the  engineer 
after  discovering  his  peril  did  not  exercise 
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ordinary  care  to  prevent  the  accident,  the 
railroad  was  liable  in  this  case. 

Roberds  v.  Mobile  d  O.  R.  Co.  74  Miss. 
334,  21  So.  10. 

This  is  a  question  of  fact,  and  not  of  law. 

Mobile  d  O.  R.  Co,  v.  Watly,  69  Miss.  145, 
13  So.  825:  Valin  v.  Milwaukee  d  N.  R.  Co. 
82  Wis.  1,  51  N.  W.  1084;  Louisville  d  N.  R, 
Co.  V.  Schuster  (Ky.)  7  S.  W.  874;  Kelly 
V.  Union  R.  d  Transit  Co,  96  Mo.  279,  8  S. 
W.  420;  Hanlon  v.  Missouri  P,  R.  Co.  104 
Mo.  381,  16  S.  W.  233;  Davies  v.  Mann,  10 
Mees.  &  W.  546;  Cfrand  Trunk  R.  Co.  v.  Ives, 
144  U.  S.  408,  36  L.  ed.  485,  12  Sup.  Ct.  Rep. 
679. 

Mr.  Monroe  MoClurs,  also  for  ap- 
pellees : 

The  facts  in  the  case  at  bar  are  beyond  the 
reach  of  controversy,  that  the  engineer  had 
the  "last  clear  chance"  of  averting  the  ac- 
cident. The  party  who  has  the  last  clear 
opportunity  of  avoiding  the  accident,  not- 
withstanding the  negligence  of  his  oppo- 
nent, is  considered  solely  responsible  for  it.   . 

1  Shearm.  &  Redf.  Neg.  p.  165;  Pickett 
v.  Wilmington  d  W,  R.  Co,  117  N.  C.  616, 
30  L.  R.  A.  257,  23  S.  £.  264. 

In  Howe  v.  Minneapolis,  8t,  P.  d  8.  8.  M. 
R.  Co,  62  Minn.  71,  30  L.  R.  A.  684,  64  N. 
W.  102i  it  is  said  the  fact  that  the  passenger 
who  has  no  control  over  the  team  or  driver 
is  not  chargeable  with  the  negligence  of  the 
driver  does  not  relieve  him  of  the  duty  to 
exercise  reasonable  care  to  avoid  danger. 

But  the  question  is,  What  constitutes  neg- 
ligence, and  what  is  the  standard  of  reason- 
able care  on  the  part  of  one  situated  as  was 
this  plaintiff? 

If  the  plaintiff  had  known  that  Pomeroy 
was  an  incompetent  driver,  or  had  known  or 
had  reason  to  believe  that  he  was  not  per- 
forming his  duty  by  looking  for  approaching 
trains,  and  had  nevertheless  n^lected  to 
look  for  himself,  he  would  undoubtedly 
have  been  guilty  of  negligence.  Or  if  he  had 
in  some  way  actively  participated  in  Pom- 
eroy's  negligence  he  would  have  been  negli- 
gent. But  that  is  not  this  case,  or  at  least 
the  evidence  does  not  establish  it. 

We  think  that  it  would  hardly  occur  to  a 
man  of  ordinary  prudence,  when  riding  as  a 
passenger  with  a  competent  driver  whom  he 
had  no  reason  to  suppose  was  neglecting  his 
duty,  that  he  was  required  when  approach- 
ing a  railway  crossing  to  exercise  the  same 
degree  of  vigilance  in  looking  and  listening 
for  approaching  trains  that  he  would  if  he 
himself  had  the  control  and  management  of 
the  team. 

Calhoon,  J.,  delivered  the  opinion  of  the 
coui-t : 

Mr.  McLeod  hired  an  open  carriage,  two 
horses,  and  a  driver  to  transport  him  from 
Winona  to  Stafford's  Well  and  back.  The 
driver  was  a  good,  safe  driver,  and  had  been 
in  service  as  such  for  a  number  of  years. 
The  horses  were  gentle  in  single  harness,  but 
he  had  never  before  driven  them  double. 
They  were  fast  roadsters  for  a  livery-stabre 
team.  It  took  about  forty  minutes  to  drive  to 
the  well,  and  the  same  time  to  return  to  Wi no- 
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iia,and  they  remained  at  the  well  only  about 
fifteen  minutes.  On  returning  they  went 
west  to  the  railroad,  and  at  a  point  78  feet 
from  the  railroad's  eastern  iron  rail  to  the 
center  of  the  public  road  they  were  travel- 
ing, in  broad  daylight,  in  an  open  vehicle, 
they  had  to,  and  did,  drive  through  a  lane 
made  by  a  wire  fence  between  them  and  the 
railroad  right  of  way,  which  wire  fence  was 
on  the  right  of  way,  50  feet  from  the  center 
of  the  railroad  track  on  their  west,  and  a 
plantation  fence  on  their  east,  for  a  distance 
of  365  yards,  in  which  drive  they  were  never 
more  than  78  feet  from  the  railroad  track; 
and  when  they  came  to  the  point  where 
their  road  turned  to  cross  the  railroad 
track  they  were  but  65  feet  from  it.  In  or- 
der to  cross  the  railroad  track  from  this 
lane,  they  had  to  make  a  turn  from  the  lane 
of  some  abruptness  around  the  corner  of  the 
wire  fenre  which  ran  along  the  railroad  right 
of  way,  and  which  corner  was  50  feet  from 
the  center  of  the  railroad  track.  Up  to  the 
place  of  the  turn,  they  were  driving  north  in 
the  face  of  a  stiff  breeze  coming  from  the 
north.  At  the  same  time  there  was  a  freight 
train  going  north,  unknown  to  them.  The 
engineer  saw  them  as  they  were  driving 
near  the  turn,  but  sounded  no  alarm  for  that 
crossing,  for  the  reason,  as  he  says,  that  he 
feared  it  might  frighten  their  horses.  Be 
this  as  it  may,  the  occupants  of  the  open 
vehicle,  when  they  got  to  the  turn,  looked 
back,  and  saw  no  train,  but,  without  stop- 
ping and  listening,  drove  around  the  curve 
of  the  right-of-way  wire  fence  and  up  to 
near  the  track,  when  they  found  the  engine 
of  the  north-bound  freight  train  right  at 
them,  when  the  engineer  blew  two  sharp 
whistles.  They  had  stopped  suddenly,  but 
too  late,  and  the  horses  wheeled,  threw  Mr. 
McLeod  out  on  the  ground,  causing  injuries 
of  which  he  soon  after  died.  This  puts  the 
case  absolutely  as  strong  for  the  plaintiffs 
below  as  it  can  be  put,  and  the  evidence  of 
the  whisky  drunk  by  the  deceased  and  the 
driver  on  that  drive,  and  of  their  conversa- 


tion in  the  lane  about  the  quality  of  the 
land  in  the  field  as  they  passed,  is  left  out 
of  view  altogther.  Mr.  McLeod  gave  the 
driver  no  directions  at  all,  and  in  no  way 
interfered  with  his  management  of  the 
team.  From  the  facts  so  put,  it  is  too  plain 
for  controversy  that,  if  the  driver  had  been 
the  party  killed,  no  court  would  have  per- 
mitted recovery.  Recognizing  this  palpably 
clear  proposition,  the  effort  of  appellees  i'» 
to  put  Mr.  McLeod  in  a  different  category, 
on  the  theory  that  the  driver's  negligence 
cannot  be  imputed  to  him,  since  he  was 
merely  the  hirer  of  the  driver,  the  vehicle, 
and  the  team.  But  this  doctrine  cannot  be 
stretched  to  save  a  case  like  this.  It  is  a 
mistake  to  suppose  that  a  passenger  in  an 
open  buggy  need  not  exercise  the  commonest 
prudence,  the  most  ordinary  care,  when  the 
danger  of  his  surroundings  is  apparent.  Or- 
dinary and  natural  prudence  requires  him 
to  take  some  action,  and  to  check  or  remon- 
strate with  the  driver.  Dean  v.  Pennsyl- 
vania R.  Co.  129  Pa.  514,  6  L.  R.  A.  143,  18 
Atl.  718;  Smith  v.  Maine  C.  R,  Co.  87  Me. 
350,  32  Atl.  967 ;  and  the  other  authorities 
cited  in  the  brief  of  counsel  for  appellant. 
In  Alnhama  <C  V,  R.  Co,  v.  Davis,  69  Miss. 
444,  13  So.  693,  this  principle  is  recognized, 
and  the  appellee  there  saved  her  case  by  the 
proof  that  she  tried  to  stop  the  driver. 

One  crossing  a  railroad,  who  can  see,  must 
see  at  his  peril.  Murdoch  v.  Taeoo  d  M. 
Valley  R.  Co.  77  Miss.  487,  29  So.  25;  Johe 
V.  Memphis  d  C.  R,  Co.  71  Miss.  734,  15  So. 
129;  Winterton  v.  Illinois  C.  R.  Co.  73  Miss. 
831,  20  So.  157.  In  such  cases  the  negligence 
of  the  railroad  company  in  not  sounding  an 
alarm  for  the  crossing  cannot  avail  to  con- 
done the  lack  of  ordinary  care  by  the  party 
injured.  On  plain  principles,  the  verdict 
below  was  unwarranted,  and  the  motion  for 
new  trial  should  have  been  sustained. 

Notwithstanding  our  deep  sympathy  with 
the  sufferers  from  the  calamity,  the  case 
must  he  reversed  and  remanded. 
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Rushton  PEABODY,  Respt., 

V. 

Douglass  R.  SATTERLEE  et  al.,  Appts. 

(166  N.  Y.  174.) 

Malllnar  a  •^rorn  •tatenient  of  Icno^vl- 
edffre  and  belief  a«  to  time  and  orlgrln 
of  fire  within  the  time  specified  is  not  sufll- 
cleot  if  it  is  not  received  until  the  time  bas 
expired  under  a  policy  providing  that  tbe 
insured  "shall  render"  the  statement  within 
a  certain  time. 

(O'Brien,  Martin,  and  Vann,  JJ.,  dissent.) 
(March  12.  1901.) 


APPEAL  by  defendants  from  a  judgment 
of  tlie  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  reversing 
a  judgment  of  a  Trial  Term  for  Queens 
County  in  defendants'  favor  in  an  action 
brought  to  enforce  payment  of  the  amount 
alleged  to  be  due  on  a  policy  of  fire  insur- 
ance.    Reversed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Iiezow,  Maekellar,  ft  "WellSt 
for  appellants: 

The  provision  in  the  policy  requiring 
proofs  of  loss  to  be  served  is  a  condition 
precedent  as  well  in  respect  to  time  as  in 
other  respects. 


NOTB. — For  cases  In  this  series  as  to  Insuffl- 
clency  of  notice  of  loss  by  reason  of  time  of 
giving,  see  Solomon  v.  Continental  F.  Ins.  Co. 
(N.  Y.)  46  L.  R.  A.  682;  Ermentrout  v.  Girard 
F.  ft  M.  Ins.  Co.  (Minn.)  80  L.  R.  A.  846. 

As  to  forfeiture  of  insurance  by  failure  to 
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furnish  proofs  of  loss  wltbin  stipulated  time, 
see  Steele  v.  German  Ins.  Co.  (Micb.j  18  L.  R. 
A.  85.  and  note;  Southern  F.  Ina  Co.  v. 
Knight  (Ga.)  52  L.  R.  A.  70.  Also  floutbem 
Home  Bldg.  &  L.  Asao.  v.  Home  Ins.  Co.  (Oa.> 
27  L.  R.  A.  844. 
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Quinlan  v.  Providence  Washington  Ins.  Co. 
133  X.  Y.  350,  31  N.  E.  31 ;  Blossom  v.  Lyco- 
ming F.  Ins.  Co.  64  N.  Y.  162;  Titus  v.  Olens 
FalU  Ins.  Co.  81  N.  Y.  411. 

The  words  "sixty  days'*  are  in  no  way 
equivocal,  or  capable  of  more  than  a  single 
interpretation. 

The  contract  which  the  parties  have  en- 
tered into  is  positive  and  definite,  and  must 
be  complied  with  according  to  its  terms. 

McNally  v.  Phoenix  Ins.  Co.  137  N.  Y.  389, 
83  N.  E.  475;  Hicks  v.  British  America  As- 
sur.  Co.  162  N,  Y.  284,  48  L.  R.  A.  424,  56  N. 
E.  743;  McDermott  v.  Lycoming  F.  Ins.  Co. 

12  Jones  &  S.  221 ;  Howell  v.  Knickerbocker 
L.  Ins.  Co.  44  N.  Y.  276,  4  Am.  Rep.  675; 
Allemania  Ins.  Co.  v.  Little,  20  III.  App. 
431;  Botclin  v.  Hekla  F.  Ins.  Co.  30  Minn. 
433,  31  N.  W.  859 ;  Shapiro  v.  Western  Home 
/»«.  Co.  51  Minn.  239,  53  N.  W.  463;  Trippe 
V.  ProiHdcnt  Fund  Soc.  3  Misc.  445,  23  N.  Y. 
8upp.  173. 

The  deposit  of  the  proofs  of  loss  in  the 
postoffice  at  Buffalo  on  the  sixtieth  day  aft- 
er the  fire,  with  proof  that  they  could  not 
have  been  received  by  the  defendants  until 
the  sixty-first,  and  presumably  not  until  the 
sixty-second,  day  thereafter,  was  not  a  com- 
pliance with  the  condition  of  the  ^licy  re- 
quiring the  proofs  to  be  rendered  within  six- 
ty days  after  the  fire. 

Raihhuyi  v.  Acker,  18  Barb.  393;  McDer- 
mott v.  Metropolitan  Police  Dist.  Bd.  of  Po- 
licCy  25  Barb.  635;  People  ex  rel.  Stephens 
V.  Greenwood  Lake  Asso.  44  N.  Y.  S.  R.  914, 
18  N.  Y.  Supp.  491;  People  ex  rel.  "Niagara 
Bridge  d  C.  R.  Co.  v.  Lockport  ds  B.  R.  Co. 

13  Hun,  211 ;  People  ex  rel.  Decker  v.  Hoho- 
ken  Turtle  Club,  38  N.  Y.  S.  R.  4,  14  N.  Y. 
Supp.  76;  Herter  v.  Mullen,  52  App.  Div. 
325,  65  N.  Y.  Supp.  279;  Beakes  v.  Da  Cun- 
ha,  12G  N.  Y.  293,  27  N.  E.  261 ;  Croum  Point 
Iron  Co.  V.  JEtna  Ins.  Co.  127  N.  Y.  608,  14 
L.  R.  A.  147,  28  N.  E.  653;  Hodgkins  v. 
Montgomery  County  Mut.  Ins.  Co.  34  Barb. 
213;  Joyce,  Ins.  §  3300;  May,  Ins.  §  476; 
Central  City  Ins.  Co.  v.  Gates,  86  Ala.  558, 
6  8o.  83;  Carpenter  v.  Providence  Washing- 
ion  Ins.  Co.  4  How.  185,  11  L.  ed.  931 ;  Cast- 
fier  V.  Farmers*  Mut.  F.  Ins.  Co.  50  Mich. 
273,  15  N.  W.  452;  Plath  v.  Minnesota 
Farmers'  Mut.  F.  Ins.  Asso.  23  Minn.  479, 
23  Am.  Rep.  679;  Merriman  v.  Keystone 
Mut.  Ben.  Asso.  138  N.  Y.  110,  33  N.  E.  738; 
Ostrander,  Ins.  §  238. 

Mr.  Harry  S.  Bandler  also  for  ap- 
pellants. 

Messrs.  Menken  Brothers*  for  respond- 
ent: 

Conditions  in  policies  of  insurance  to  be 
performed  by  the  assured  after  the  happen- 
ing of  the  fire  are  liberally  and  reasonably 
construed. 

Savage  v.  Howard  Ins.  Co.  52  N.  Y.  602, 
11  Am.  Rep.  741. 

And  the  requirement  in  the  policy  that  the 
insured  shall  within  sixty  days  render  a 
statement  to  the  attorneys  means  nothing 
more  than  that  the  assured  shall  within  the 
said  time  send  to  the  attorneys  such  a 
statement  as  is  contemplated  under  that  con- 
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dition,  and  does  not  require  a  personal  de- 
livery of  the  scune. 

McNally  v.  Phcenix  Ins.  Co.  137  N.  Y.  889, 
33  N.  E.  475;  Paltrovitch  v.  Phcenix  Ins.  Co. 
143  N.  Y.  73,  25  L.  R.  A.  198,  37  N.  E.  639; 
Sergent  v.  Liverpool  d  L.  d  G.  Ins.  Co.  165 
N.  Y.  349,  49  N.  E.  935. 

Obviously  a  different  rule  applies  to  cases 
in  which  property  or  personal  rights  are  to 
be  affected  by  the  sending  and  receipt  of  no- 
tices, than  to  cases  where  a  right  has  accrued 
and  some  formal  requisites  are  necessary  to 
make  this  right  available. 

People  ex  rel.  Decker  v.  Hoboken  Turtle 
Club,  38  N.  Y.  S.  R.  4,  14  N.  Y.  Supp.  76; 
Ilerter  v.  Mullen,  52  App.  Div.  325,  66  N.  Y. 
Supp.  279 ;  Beakes  v.  Da  Cunha,  126  N.  Y. 
293,  27  N.  E.  251. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  now  presented  upon  a  rear- 
gument  ordered  by  the  court.  The  action  is 
brought  upon  a  policy  of  fire  insurance  is- 
sued by  the  defendants,  as  attorneys  for  the 
"Underwriters  at  the  Lloyds  of  New  York 
city,"  covering  property  that  was  situated  in 
the  city  of  Buffalo,  to  recover  for  a  total  loss. 
A  single  question  is  presented  under  the  pro- 
visions of  the  policy,  the  material  portions 
of  which  read  as  follows :  "If  fire  occur,  the 
insured  shall  give  immediate  notice  of  any 
loss  thereby  in  writing  to  the  attorneys  of 
the  underwriters,  .  .  .  and  within  sixty 
days  after  the  fire,  unless  such  time  is  ex- 
tended in  writing  by  the  attorneys  of  the  un- 
derwriters, shall  render  a  statement  to  the 
attorneys  of  the  underwriters,  signed  and 
sworn  to  by  said  insured,  stating  the  knowl- 
edge and  belief  of  the  insured  as  to  the  time 
and  origin  of  the  fire.  .  .  ."  Here  follow 
the  usual  requirements  in  proofs  of  loss. 
The  contention  of  the  plaintiff  is  that  his  as- 
signor has  fully  complied  with  this  provision 
as  to  proofs  of  loss,  and  he  is  therefore  en- 
titled to  recover.  It  remains  to  consider  the 
undisputed  facts  in  order  to  determine 
whether  this  contention  can  be  sustained. 
The  fire  occurred  on  the  22d  day  of  August, 
1896.  On  the  23d  day  of  September,  1890, 
Edward  S.  Hawley,  as  attorney  in  fact  for 
Mr.  Hamlin,  the  insured,  and  plaintiff's  as- 
signor, prepared  and  verified  proofs  of  loss 
and  mailed  them  to  the  defendants,  the  at- 
torneys for  the  underwriters  in  the  city  of 
New  York.  On  the  30th  day  of  September, 
1896,  the  proofs  of  loss  were  returned  to  Mr. 
Hamlin,  the  insured,  by  the  defendants,  with 
a  letter,  which,  after  acknowledging  receipt 
of  the  alleged  proofs,  reads:  "These  papers 
were  signed  and  sworn  to  by  Edward  S.  Haw- 
ley as  your  attorney.  We  cannot  accept 
these  papers  as  proofs  of  loss,  not  having 
been  signed  by  you  personally  and  sworn  to 
by  you.  We  reject  these  papers  for  reasons 
as  above  stated,  and  return  them  to  you  to 
be  properly  executed  by  yourself,  and  not  by 
an  attorney."  On  the  2l8t  day  of  October, 
1896,  proofs  of  loss  sworn  to  by  Mr.  Hamlin, 
the  insured,  were  sent  to  the  defendants  by 
registered  mail,  and  were  received  in  the 
postoffice  in  New  York  City  on  the  22d  davr 
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of  October,  1806,  at  8:30  P.  H.,  Bixty-one 
days  alter  the  fire  occurred,  they  having 
been  mailed  in  Buffalo  on  the  sixtieth  day 
after  the  fire.  These  are  the  facts  upon 
which  is  raised  the  question  whether  the  in- 
sured, according  to  the  provisions  of  the  pol- 
icy, did,  within  sixty  days  after  the  fire,  ren- 
der a  statement  to  the  attorneys  of  the  un- 
derwriters, signed  and  sworn  to  by  him;  in 
other  words,  can  it  be  held,  as  matter  of  law, 
that  the  insured  rendered  these  proofs  of 
loss  to  the  defendants  by  depositing  them  in 
the  postofiice  in  Buffalo  on  the  sixtieth  day 
after  the  fire? 

The  rule  of  the  common  law  that,  where 
notice  is  required  to  be  given,  personal'  no- 
tice is  meant,  has  long  been  recognized  in 
this  state.  Itathhun  v.  Acker,  18  Barb.  393 ; 
MoDermott  v.  Metropolitan  Police  Diet,  Bd. 
of  Police,  25  Barb.  636;  People  ea  reU  Ni- 
agara Bridge  d  C.  R.  Co.  v.  Lockport  d  B.  B. 
Co.  13  Hun,  211 ;  People  ex  rel  Decker  v.  Ho- 
hoken  Turtle  Club,  38  N.  Y.  S.  R.  4,  14  N. 
Y.  Supp.  76;  Wachtel  v.  Noah  Widows^  d 
Orphans*  Benev.  8oo,  84  N.  Y.  31^  38  Am. 
Rep.  478.  In  the  case  last  cited.  Judge  Dan- 
forth,  speaking  for  this  court,  said :  "In  the 
absence  of  any  agreement  by  the  member  [of 
a  corporation]  or  any  proviaion  in  the  char- 
ter or  by-laws  for  a  different  mode  of  serv- 
ice, it  should  be  made  personally  as  required 
by  common  law,  where  the  object  is  to  de- 
prive a  party  of  his  rights  or  property." 
In  Crown  Point  Iron  Co.  v.  ^tna  Ins.  Co. 
127  N.  Y.  608,  14  L.  R.  A.  147,  28  N.  E.  653, 
a  policy  holder  sent  by  mail,  for  cancelation, 
several  policies  to  the  agent  of  the  insurance 
company,  but  before  they  were  received  the 
property  was  destroyed  by  fire.  It  was  con- 
tended by  the  insurance  company  that  the 
mailing  of  the  policies  with  a  letter  stating 
the  object  sufiiced  to  cancel  them,  because  it 
was  equivalent  to  an  acceptance  of  a  propo- 
sition by  mail,  and  cases  of  that  character 
were  cited  in  support  of  the  position.  The 
court,  however,  held  that  these  cases  had  no 
application  because  no  negotiation  was  pend- 
ing, and  no  contract  was  proposed.  Judge 
Vann,  in  writing  for  the  court,  said:  "The 
plaintiff  did  not  make  any  offer  to  the  insur- 
ance companies  that  might  or  might  not  be 
accepted.  It  sought  to  do  an  act  that  would 
be  binding  on  the  companies  whether  they 
were  willing  or  not.  That  act  was  a  sur- 
render of  the  policies  with  the  request  that 
they  be  terminated,  and  the  act  oould  not  be 
complete  until  the  request  reached  the  com- 
panies or  their  agent.  The  policies  and  no- 
tice might  have  been  sent  by  a  messenger, 
who  would  have  been  the  agent  of  the  plain- 
tiff for  that  purpose.  Having  been  sent  by 
mail,  it  was  none  the  less  the  agency  of  the 
plaintiff  than  if  a  messenger  had  been  se- 
lected. It  was  necessary  for  the  plaintiff, 
in  order  to  terminate  the  policies,  to  have  its 
notice  actually  reach  the  companies  or  their 
representative;  and  the  instrument  selected 
for  that  purpose  was  the  agent  of  the  plain- 
tiff, not  of  the  defendant.  ...  So  far  as 
the  delivery  of  such  a  letter  is  concerned,  the 
law  does  not  recognize  the  a^ncy  of  the  mail 
as  of  any  higher  or  more  binding  character 
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than  that  of  an  express  company  or  a  pri- 
vate individual,  although  it  may  presume 
that  a  letter  duly  mailed  was  received  by  the 
person  to  whom  it  was  properly  addressed." 
The  above  case,  while  not  presenting  the 
question  now  before  us,  is  instructive  as  de- 
ciding that  when  the  insured  uses  the  mail 
in  communicating  with  the  company  it  is 
nothing  more  than  if  he  had  made  the  same 
communication  by  private  messenger,  when 
he  is  seeking  to  do  an  act  that  would  be 
binding  on  the  company  whether  it  was  will- 
ing or  not.  As  already  pointed  out,  the  pol- 
icy provides  that  the  assured,  within  sixty 
days,  shall  render  this  statement.  The  Cen- 
tury Dictionary  defines  the  word  "render" 
as  meaning  "to  give;  furnish;  present"^ 
Webster  gives  its  meaning  as  "to  furnish; 
state;  deliver."  A  proper  reading  of  the 
quoted  provision  of  the  policy  is  that  the  in- 
sured is  to  furnish  or  deliver  to  the  defend- 
ants these  proofs  of  loss,  and  this  clearly 
means  that  the  papers  shall  be  so  furnished 
to  the  defendants  personally,  or  to  their 
duly-authorized  agents  if  they  have  one.  Id 
cases  of  this  kind  substituted  service,  or  serv- 
ice by  mail,  is  either  matter  of  statute  or 
contract.*  In  this  case  the  contract  is  silent, 
and  the  depositing  of  the  proofs  of  loss  in 
the  mail  at  Buffalo  on  the  sixtieth  day  after 
the  fire  occurred  cannot  be  held  a  compliance 
with  the  provisions  of  the  policy.  This  view 
was  adopted  by  the  trial  court,  but  the  ap- 
pellate division  reversed  the  judgment,  and 
ordered  a  new  trial.  The  opinion  of  the  ap- 
pellate division,  in  part,  is  as  follows: 
"While  there  are  numerous  cases  reported  in 
which  it  is  held  that  it  is  necessary  to  com- 
ply with  the  provisions  of  the  clause  requir- 
ing that  proofs  of  loss  shall  be  rendered  to 
the  attorneys  of  the  underwriters  within 
sixty  days  of  a  fire  as  a  condition  precedent 
to  the  right  of  recovery,  we  are  unwilling  to 
say  as  a  matter  of  law  that,  where  the  plain- 
tiff has  complied  witli  all  the  requirements 
of  the  policy  within  the  time  given  him  by 
its  terms  to  act,  and  deposited  it  in  the 
mails,  he  has  forfeited  his  right  to  maintain 
an  action  for  the  recovery  of  the  insurance 
for  which  he  has  paid  the  premiums."  The 
very  question  to  be  decided  at  this  time  i» 
whether  the  plaintiff  has  complied  with  all 
the  requirements  of  the  policy  within  the 
time  given  him  by  its  terms.  If  he  has,  he 
should  recover ;  and,  if  he  has  not,  this  court, 
in  deciding  against  him,  declares  no  forfeit- 
ure of  his  legal  rights,  but  construes  a  writ- 
ten contract  according  to  its  plain  provi- 
sions. Policies  of  fire  insurance  have  been 
before  us  many  times  for  construction,  and 
we  have  given  effect  to  their  provisions  with- 
out regard  to  the  fact  that  in  the  particular 
case  it  seemed  to  impose  hardship  and  loss 
upon  either  the  insurer  or  the  insured. 
Blossom  V.  Lycoming  F.  Ins.  Co.  64  N.  Y. 
102;  Quintan  v.  Providence  Washington  Ins. 
Co.  133  N.  Y.  356,  364,  365,  31  N.  E.  31 ;  Mc- 
AUasier  v.  Niagara  F.  Ins.  Co.  156  N.  Y. 
80.  50  N.  E.  502.  The  use  of  the  standard 
policy  in  this  state  was  made  compulsory  in 
order  to  protect  both  parties  to  the  contract 
of  insurance  from  unnecessary  and  wasting 
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litigations  over  questioDB  haTing  their  origin 
in  the  varying  forms  of  policies  issued  by 
the  dilTerent  companies.  It  is  important 
alike  to  the  insurer  and  insured  that  the 
standard  policy  should  be  fairly  construed, 
in  order  that  an  instrument  whidi  came  from 
the  hands  of  its  creators  presenting  many 
questions  for  construction  be  rendered  clear 
and  easily  understood.  In  the  case  at  bar 
the  insured  had  nearly  three  weeks  in  which 
to  correct  his  proofs  after  they  were  re- 
turned by  the  defendants,  and  it  is  due  solely 
to  his  own  nei^ligence  that  they  did  not  reacn 
the  company  in  time.    It  is  far  more  impor- 


tant that  there  should  be  a  clear  and  settled 
rule  as  to  the  manner  of  rendering  proofs  of 
loss  than  that  plaintiff  should  recover  in 
this  particular  case.  The  duty  of  the  court 
in  the  premises  is  in  no  way  affected  by  the 
fact  that  the  defendants  have  seen  fit  to  avail 
themselves  of  a  technical  defense. 

The  judgmetit  appealed  from  should  he  re- 
versed, and  judgment  of  trial  term  afiirmed, 
with  costs. 

Parker,  Ch.  J*,  and  Gray  and  Werner, 
J  J.,  concur.     O'Brien,  Martin,  and  Vitnn, 

J  J.,  dissent. 
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Louis  PERLSTEIN. 

V. 

AMERICAN  EXPRESS  COMPANY. 

(177  Mass.  530.) 

1.  Violation  of  a  Mtatnte  reanirinar 
per«on«  meetlnar  irltli  teams  on  a 
blvlivray  to  drive  to  the  rlarlit  of  the 

traveled  part  of  the  road,  and  therefore  neg- 
ligence, are  indicated  by  evidence  that  one 
person  was  driving  on  the  right-band  side 
close  to  the  sidewalls,  and  that  the  one  com- 
ing from  the  opposite  direction  collided  with 
him. 

SB.  Tbat  a  team  canainar  injury  by  col- 
lision on  a  lilgrb^ray  \wwm  not  defend- 
ant's l>ecause  none  of  his  teams  were  in  the 
locality  of  the  accident  cannot  be  established 
by  evidence  of  the  routes  which  defendant's 
teams  were  required  to  follow  at  the  time  of 
the  accident. 

3.  Tbe  o'wner  of  a  teant  in  oharse  of 
a  driver  is  not  liable  for  Injuries  caused  by 
its  collision  with  another  on  the  highway,  if 
at  the  time  the  driver  has  departed  from  the 
prescribed  route  for  some  purpose  of  his  own. 

(January  25,  1901.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries 
resulting  from  a  collision  in  a  highway  with 
a  wagon  in  charge  of  one  of  defendant's 
servants  for  whose  acts  defendant  was  al- 
leged to  be  responsible.    Sustained, 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  N.  Perkins,  for  defendant: 

The  mere  fact  of  a  collision  is  no  evi- 
dence of  the  negligence  of  either  party. 

Kendall  v.  Boston,  118  Mass.  234,  19  Am. 
Rep.  44G:  Reynolds  v.  Merchants*  Woolen 
Co.  168  Mass.  501,  47  N.  E.  406;  Ouillette 
V.  Overman  Wheel  Co.  162  Mass.  305,  38  N. 
E.  511. 

The  plaintiff,  to  make  out  his  case,  had  to 
show  that  he  was  injured  by  a  servant  of 


the  defendant  while  engaged  in  the  course 
of  his  employment  as  such  servant. 

Shearm.  &  Redf .  Neg.  5th  ed.  §§  146,  147 ; 
McCann  v.  TilHnghast,  140  Mass.  327,  5 
N.  E.  164;  Bard  v.  Yohn,  26  Pa.  482; 
Aycrigg  v.  A'etc  York  d  E.  R,  Co,  30  N.  J. 
L.  460;  Mitchell  v.  Crasstoeller,  13  C.  B. 
237;  Storey  v.  Ashton,  L.  R.  4  Q.  B.  476; 
Stevens  v.  Woodward,  L.  R.  6  Q.  B.  Div. 
31S. 

The  master  is  only  responsible  so  long  as 
the  servant  can  be  said  to  be  doing  the  act 
in  the  doing  of  which  he  is  guilty  of  neg- 
ligence in  the  course  of  his  employment  as 
servant. 

Storey  v.  Ashton,  L.  R.  4  Q.  B.  476. 

Mr.  Henry  G.  Mnllisan,  for  plaintiff: 

That  the  plaintiff  was  driving  slowly  upon 
the  extreme  right  of  a  wide  thoroughfare, 
and  was  struck  by  a  rapidly  driven  team 
coming  in  the  opposite  direction  on  the 
wrong  side  of  the  road,  and  that  he  did 
not  see  it  until  it  was  right  upon  him, 
furnished  sufficient  evidence  to  justify  a 
finding  that  the  plaintiff  was  exercising  due 
care. 

Pub.  Stat.  chap.  93,  §  1 ;  Botoser  v.  Wel- 
lington, 126  Mass.  391 ;  Williams  v.  Qrealy, 
112  Mass.  79;  Carland  v.  Young,  119  Mass. 
150;  Schienfeldt  v.  Norris,  115  Mass.  17; 
Hall  V.  Ripley,  119  Mass.  135;  Shapleigh 
V.  WynuMi,  134  Mass.  118;  Murphy  v.  Arm- 
strong Transfer  Co.  167  Mass.  199,  45  N. 
E.  93. 

That  the  defendant's  team  was  going  very 
rapidly  so  far  on  the  wrong  side  of  the  road 
that  it  struck  an  ordinary  vehicle  on  the 
extreme  proper  side  of  the  road,  and  that 
the  defendant's  driver  quickly  disappeared 
after  the  collision,  furnished  ample  evidence 
to  justify  a  finding  of  negligence. 

Pub.  Stat.  chap.  93,  §  1;  Reynolds  v. 
Hanrafian,  100  Mass.  313;  Young  v.  South 
Boston  Ice  Co.  150  Mass.  527,  23  N.  E.  326; 
Randolph  v.  O'Riordon,  155  Mass.  331,  29 
N.  E.  583. 

The  ruling,  excluding  the  evidence  of  the 


NoTB. — As  to  negligence  in  turning  to  wrong    A.  488 ;  Peltier  v.  Bradley,  D.  ft  C.  Co.  (Conn.) 


side  of  road  in  violation  of  statute,  see  also,  in 
this  series,  Brember  v.  Jones  (N.  H.)  26  L.  R. 
A.  408;  Reipe  v.  Eltlng  (Iowa)  26  L. 
R.   A.  769;  Cook  v.  Fogarty    (Iowa)   39  L.  R. 
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32  L.  R.  A.  651 ;  and  Foote  v.  American  Prod- 
uct Co.  (Pa.)  49  L.  R.  A.  764. 

As  to  law  of  the  road  generally,  see  note  to 
Broschart  v.  Tuttle  (Conn.)   11  L.  R.  A.  33. 
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master  of  transportation  as  to  the  directed 
route  of  each  of  twenty-three  different  teams 
upon  that  day,  was  clearly  not  open  to  ex- 
ception. 

Marahall  ▼.  Boston  d  A,  R.  Co,  145  Mass. 
164.  13  K.  E.  384;  Peabody  v.  Knapp,  153 
Mass.  242,  26  N.  E.  696. 

Private  instructions,  however  positive, 
specific,  or  confining,  cannot  avail  the  master 
in  an  action  hy  a  third  person,  unless  the 
servant  was  acting  exclusively  for  his  own 
convenience,  or  clearly  exceeding  the  im- 
plied scope  of  his  employment. 

Powell  V.  Deaeney,  3  Cush.  300,  60  Am. 
Dec.  738;  Hotoe  y.  Neiomarchy  12  Allen,  49; 
Lohdell  V.  Baker,  1  Met  193,  35  Am.  Dec. 
358;  Coleman  v.  New  York  d  N,  H.  JR.  Co. 
106  Mass.  100;  Barden  v.  Felch,  109  Mass. 
154;  Bell  v.  Smith,  99  Mass.  617. 

Knowlton,  J.,  delivered  the  opinion  of 
the  court: 

In  our  opinion,  there  was  evidence  tending 
to  show  that  the  driver  of  the  team  which 
collided  with  the  plaintiff's  team  was  neg- 
ligent. The  plaintiff  introduced  testimony 
that  he  himself  was  driving  on  the  right- 
hand  side  of  Harrison  avenue,  close  to  the 
sidewalk,  and  it  tended  to  show  that  he 
was  in  the  exercise  of  due  care.  The  driver 
of  the  other  team  was  driving  "very  fast,*' 
in  the  opposite  direction,  and  collided  with 
the  plaintiff.  This  was  evidence  that  he 
was  acting  in  violation  of  the  statute,  which 
requires  persons  meeting  each  other,  as  these 
persons  were,  to  drive  "to  the  right  of  the 
middle  of  the  traveled  part"  of  the  road, 
and,  unexplained,  it  indicated  negligence. 
Pub.  Stat.  chap.  93,  S  1;  Reynolds  v.  Han- 
rahan,  100  Mass.  313;  Young  v.  South 
Boston  Ice  Co.  150  Mass.  527,  23  N.  E.  326; 
Randolph  v.  O'Riordon,  155  Mass.  331,  29 
N.  E.  583. 

There  was  evidence  tending  to  show  that 
there  was  no  collision,  but  that  the  accident 
was  caused  by  the  running  of  the  plain- 
tiff's horse,  and  there  was  other  evidence 
that  none  of  the  defendant's  teams  was  in 
the  vicinity  at  the  time  of  the  accident 
The  judge  rightly  ruled  that  the  witness 
Cooper  could  not  be  permitted  to  testify 
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as  to  the  routes  of  the  drivers  of  the  de- 
fendant company  on  the  morning  of  the  ac- 
cident, for  tne  purpose  of  showing  that  the 
wagon  referred  to  was  not  one  of  the  de- 
fendant's wagons.  But  it  was  a  part  of  the 
plaintiff's  case  to  prove  that  the  negligent 
driver  was  a  servant  of  the  defendant,  act- 
ing within  the  scope  of  his  employment, 
at  the  time  of  the  accident.  To  prove  this 
he  relied  upon  the  inference  that  a  person 
driving  such  a  team  as  was  described,  the 
wagon  being  marked  "American  Express 
Company,"  was  one  of  the  defendants  perv- 
ants  then  engaged  in  the  defendant's  busi- 
ness. If  the  routes  prescribed  for  the  de- 
fendant's servants  were  such  that  at  this 
time  none  of  them  could  be  driving  through 
that  part  of  Harrison  avenue  without,  for 
the  time,  abandoning  the  service  in  which 
he  was  en^^ed,  and  going  off  for  some  pur- 
pose of  his  own,  the  defendant  would  not 
be  liable,  even  if  the  team  which  is  said 
to  have  caused  the  collision  was  one  of  its 
teams,  and  was  driven  by  a  person  who 
was  regularly  employcKl  in  its  service.  The 
Question  for  the  jury  was  not  whether  the 
defendant  owned  the  team,  but  whether  the 
person  who  was  driving  it  negligently  was 
then  actinff  for  the  de^ndant  in  doing  the 
work  which  he  was  directed  to  do.  If  the 
servant  was  not  then  acting  in  the  course 
of  his  employment,  but  was  off  "on  a  frolic 
of  his  own,"  the  master  would  not  be  lia- 
ble. Howe  v.  NetvmarcK  12  Allen,  49; 
Bowler  v.  O'Connell,  162  Mass.  319,  27  L. 
R.  A.  173,  38  N.  E.  498;  Brown  v.  Jarvis 
Engineering  Co.  166  Mass.  75,  32  L.  R.  A. 
605.  43  N.  E.  1118;  Drieooll  v.  Scanlon, 
105  Mass.  348,  43  N.  E.  100;  Bard  v.  Yohn, 
26  Pa.  482 ;  Storey  v.  Ashton,  L.  R.  4  Q.  B. 
476-479;  Stevens  v.  Woodtcard,  K  R.  6  Q. 
B.  Div.  318.  As  bearing  upon  this  question, 
the  defendant  offered  to  show,  by  the  person 
who  had  charge  of  the  drivers  and  helpers — 
the  team  service — in  Boston,  that  no  driver 
of  an  express  team  of  the  defendant  had  a 
right  to  be  there  that  morning  in  the  course 
of  his  employment  We  are  of  opinion  that 
the  evidence  was  competent 
Eaceptions  sustained. 


End  of  Cases  m  Book  62. 
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RfeUM^  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 


6HOWING  the  Changes,  Proeress,  and  Development  of  the  Law  during  the  Fourth  Quar 
ter  of  the  Judicial  Year  Beginning  with  October  1,  1900,  Classified  as  Follows: 

L   POBLIC,  OFPlCrAL,   AND   STATUTORY  MaTTBB& 

II.  Contractual  and  Commbrcial  RsLATiONib 

III.  CoRPO rations  and  Associations. 

IV.  DoMBSTio  Relations. 

y.  Fiduciaribs  and  Rbpbesbntatiybs, 
VI.  ToRTft;  Negligence;  Injuries. 
VII.  Property  liiGHTS;  Wills;  Lienb. 
Till.  Civil  Remedies. 
IX.  Criminal  Law  and  E^ragtiob. 


I.  Public,  Official,  ahd  Statutory  Mattbrs. 


In  apparent  conflict  with  some  of  the 
•cases  referred  to  in  51  L.  R.  A.  134,  the 
Texas  case  of  French  v.  State,  holds  that  an 
agent  of  a  nonresident  organ  company,  who 
travels  by  wagon  with  an  organ,  selling  it 
if  he  can,  or  taking  orders  for  other  organs, 
which  when  shipped  to  him  he  delivers  to 
the  purchasers,  is  engaged  in  interstate 
commerce.     (Tex.)  160. 

Bankruptcy  and  insolvency  latos, 

A  lawyer  employed  by  a  railroad  company 
on  a  yearly  salary  payable  monthly  is  held 
not  to  be  a  laborer  or  employee  within  the 
meaning  of  those  terms  in  a  statute  giving 
jb  preference  to  the  payment  of  wages  or  sal- 
jines  of  such  persons  out  of  assets  of  insol- 
Tent  corporations.  (C.  C.  A.  8th  C.)  479. 
Tawes, 

That  portion  of  a  Young  Men's  Christian 
Association  building  which  is  rented  for  busi- 
ness purposes,  although  it  is  eventually  to 
t>e  used  for  the  work  of  the  association,  is 
held  not  to  be  included  within  the  exemption 
from  taxation  of  property  used  exclusively 
for  school,  religious,  and  charitable  pur- 
poses.    (Neb.)  123. 

Real  property  subject  to  a  power  of  ap- 
pointment, which  before  the  exercise  of  the 
power  has  been  converted  by  the  trustees 
into  personalty,  is  held  to  be  subject  to  the 
transfer  tax  provided  for  the  execution  of 
«uch  power  upon  ^rsonalty,  although  at  the 
time  of  the  execution  of  the  will  creating  the 
power  the  tax  was  not  applicable  to  the 
transfer  of  real  property.     (N.  Y.)  433. 

A  mortgagee's  interest  in  land  is  held  to 
foe  subject  to  a  state  tax,  although  the 
mortgagee  is  a  nonresident, — especially 
where  he  is  vested  with  a  legal  interest  in 
the  land.     (Md.)  760. 

A  state  tax  on  that  portion  of  the  gross 
receipts  of  a  railroad  only  partly  within  its 
borders,  which  corresponds  to  the  proportion 
of  mileage  within  the  state,  is  held  not  to 
be  void  as  an  interference  with  interstate 
•commerce.     (Md.)  764. 

The  right  of  way  and  tracks  of  a  railroad 
«2  L.  R.  A. 


company  are  held  not  to  be  landed  property 
within  the  meaning  of  a  provision  in  a  stat- 
ute annexing  territory  to  a  city,  that  the 
rate  of  taxation  on  landed  property  in  the 
annexed  district  should  not  be  increased  un- 
til streets  were  laid  through  it,  and  there 
should  be  a  certain  number  of  buildings  on 
every  block.     (Md.)   772. 

An  exemption  from  taxation  of  "houses  of 
religious  worship"  is  held  not  to  include 
that  portion  of  a  lot  of  land  procured  for 
the  erection  of  a  permanent  church  build- 
ing upon  which  work  has  not  been  com- 
menced, although  a  temporary  structure  has 
been  erected  for  religious  worship  on  an- 
other portion  of  the  lot.  (Mass.)  778. 
Banks. 

Discrimination  between  banks  of  a  state 
and  those  out  of  the  state,  in  respect  to  the 
attachment  of  negotiable  paper  by  trustee 
process,  is  held  not  to  constitute  an  infringe- 
ment of  the  rights  of  national  banks  out- 
side the  state,  since  .it  does  not  impair  their 
utility  as  instrumentalities  of  the  Federal 
government.     (Vt.)  195. 

License  and  regulation  of  business. 

The  delivery  of  portraits  and  frames  by 
ail  agent  who  takes  orders  for  them  for  a 
manufacturer  in  another  state  and  receives 
them  consigned  to  the  maker  is  held  to  be  a 
part  of  interstate  commerce,  which  is  not 
subject  to  a  license  tax  under  state  author- 
ity.    (Wyo.)  198. 

A  pharmacy  act  giving  an  exclusive  privi- 
lege to  registered  pharmacists  for  the  sale 
of  patent  and  proprietary  medicines,  with- 
out requiring  any  inspection  or  examination 
thereof,  is  held  to  be  unconstitutional. 
(111.)  287. 

An  unconstitutional  interference  with  the 
right  of  contract  is  held  to  be  made  by  a 
statute  making  it  unlawful  to  pass  coal 
mined  by  an  employee  over  any  screen  or 
other  device  which  takes  away  any  part  of 
the  value  thereof,  before  it  has  been  duly 
weighed  and  credited.     (Ohio)  523.  , 

61  Digitized  by  V^OCMlC 


963 


RgSUMfi  OF  DRCrSIONfit. 

(Public,  Official,  and  Statutory  Mattbbs.) 


Labor  unions, 
Se«  also  Municipal  Corporations. 

A  statute  making  it  unlawful  to  prevent, 
or  attempt  to  prevent,  employees  from  be- 
coming members  of  labor  unions,  is  held  un- 
constitutional as  interfering  with  the  right 
of  persons  to  make  contract.  (111.)  283. 
Municipal  corporations. 

A  state  statute  fixing  the  compensation 
which  a  city  must  x>ay  for  labor  or  other 
services  which  it  may  be  obliged  to  employ 
is  held  to  be  void  when  such  regulations  in- 
crease the  cost  of  the  work  beyond  what  it 
would  be  obliged  to  pay  in  the  ordinary 
course  of  business,  and  the  Constitution  lim- 
its municipal  expenditures  of  money  to  city 
purposes.     (N.  Y.)  814. 

Ordinances  requiring  union  labor  only  on 
city  contracts,  and  that  laborers  shall  not 
work  more  than  eight  hours  per  day,  are 
held  unconstitutional  as  infringements  on 
the  freedoi)  of  contract,  and  a  discrimina- 
tion between  classes  of  citizens,  and  as  a  re- 
striction upon  competition  and  as  increasing 
the  cost  of  the  work.     (111.)  291. 

A  city  is  held  liable  for  negligently  fail- 
ing to  light  a  winding  stairway  in  the  city 
hall,  because  of  which  a  person  was  injured 
while  attending  an  entertainment  for  which 
the  hall  was  rented.     (Mass.)  417. 

A  telegraph  company  given  the  right  by 
an  act  of  Congress  to  occupy  post  roads  with 
its  poles  and  wires  is  held  not  to  acquire 
such  right  free  from  the  power  of  a  munici- 
pal corporation  to  regulate  the  use  of  its 
streets,  but  to  be  required  to  submit  to  local 
regulations  for  obtaining  permission  to 
string  wires  in  public  streets.  (C.  C.  A.  6th 
C.)  730. 

An  exemption  of  agricultural  lands  from 
the  provisions  ef  a  statute  providing  for  the 
extension  of  city  boundaries  over  certain 
classes  of  adjoining  lands  is  sustained. 
(Kan.)  321. 

A  publication  of  an  ordinance  in  an  extra 
edition  of  a  newspaper  late  at  night,  and  the 
circulation  of  a  comparatively  small  number 
of  copies,  are  held  insufficient  to  constitute 
a  publication  in  a  newspaper  of  general  cir- 
culation.    (Iowa)   315. 

Classification  of  townships  by  density, 
rather  than  by  bulk  of  population,  is  held 
not  to  constitute  special  legislation.  (Pa.) 
367. 

Hightoays, 

The  occupation  of  a  sidewalk  with  a 
trench  and  pipes  for  a  conduit  for  telephone 
wires  is  held  not  to  be  an  additional  burden 
upon  the  fee  which  entitles  the  abutting 
owner  to  compensation,  although  it  is  laid 
so  close  to  the  line  of  the  abutting  prop- 
erty as  to  interfere  with  intended  areas  un- 
der the  walk.     (Ind.)  671. 

The  benefit  resulting  from  the  improve- 
ment is  held  to  be  properly  considered  in  as- 
sessing damages  because  of  the  removal  of 
lateral  support  from  an  abutting  lot,  in  cut- 
ting down  and  improving  the  street,  uiider 
constitutional  provision  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation.  (111.) 
634. 
62  L.  R.  A. 


A  guaranty  of  a  street  improvement, 
against  injuries  from  ordinary  use  durinf^ 
one  year,  when  required  by  ordinance,  is- 
held  to  invalidate  a  contract  and  assessment 
therefor  unless  authorized  by  statute,  since 
it  raises  the  cost  of  the  work.     (Cal.)  264. 

Courts, 

The  power  of  the  supreme  court  of  a  state 
to  issue  an  injunction  in  the  exercise' of  its 
original  jurisdiction  is  held  not  to  extend  to 
a  suit  by  a  private  person  without  any  show- 
ing that  the  attorney  general  was  unable  or 
unwilling  to  act;  but  it  ia  held  that  such 
suit  should  be  brought  by  the  attorney  gen- 
eral by  leave  of  court,  and  in  the  name  of 
the  state.     (N.  D.)  134. 

A  statute  conferring  jurisdiction  on  the 
probate  court  to  direct  the  mode  of  con- 
structing a  telegraph  or  telephone  line  in 
the  streets  of  a  municipality  when  its  au- 
thorities and  the  company  are  unable  to> 
a£rree  is  held  not  to  be  repugnant  to  the 
Oliio  Constitution,  as  an  attempt  to  confer 
legislative  or  administrative  power  upon  a 
judicial  tribunal.     (Ohio)   150. 

Real  property. 
A  statute  authorizing  improvements  made 
on  land  by  a  person  in  possession  in  good 
faith  to  be  set  off  against  mesne  profits  on 
a  recovery  of  the  land,  though  made  appli- 
cable to  improvements  previously  made,  i» 
held  not  to  oe  unconstitutional  as  a  retro- 
active statute.     (Ga.)  034. 

Quarantine  regulations. 

The  power  of  health  authorities  as  to 
quarantine  regulations,  which  is  considered 
at  length  in  a  note  in  26  h.  R.  A.  484,  is 
limited  in  a  late  case  holding  that  an  order 
of  a  board  of  health  making  it  unlawful  for 
any  person  to  enter  the  state  by  boat  or 
train  until  further  orders  of  the  board  of 
health  is  unreasonaUe  and  void,  and  there- 
fore no  protection  to  a  railroad  company 
for  ejecting  a  passenger.     (Mibs.)  3.')7. 

A  statute  establishing  a  quarantine  for 
sheep  from  other  states,  when  brought  from 
known  infected  districts,  and  requiring  them 
to  be  subjected  to  the  treatment  required  for 
sheep  within  the  state,  is  held  constitu- 
tional.    (Idaho)  78. 

Fisheries. 

A  statute  makins  it  an  offense  to  have 
possession  of  fish  during  the  close  season 
was  held  inapplicable  to  fish  imported  from 
Canada,  and  a  part  of  the  judges  held  that 
if  it  did  apply  to  such  fish  it  would  infringe 
the  constitutional  provision  as  to  the  regu- 
lation of  commerce.     (N.  Y.)   803. 

The  prohibited  possession  of  oysters 
classed  as  unmerchantable  by  the  provisions 
of  a  Maryland  statute  is  held  to  apply  only 
to  oysters  taken  from  the  waters  of  the 
state,  since  the  obvious  purpose  of  the  stat- 
ute is  to  protect  the  state's  oyster  beds  for 
the  benefit  of  its  citizens.     (Md.)   100. 

Stamp  act. 

A  provision  of  the  war  revenue  act,  that  no 

instrument  required  by  law  to  be  stamped, 

which  is  issued  without  a  stamp,  shall  be 

recorded,  or  used  as  evidence  in  any  court. 
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until  a  gtamp  shall  be  affixed,  is  held  not  to 
destroy  an  unstamped  instrument  as  a  muni- 
ment of  title,  or  its  competency  as  evidence 
in  a  state  court.     (Tenn.)   915. 
Street  rcUlwaya. 

An  attempt  by  a  street  railway  company 
to  take  land  for  a  power  house  and  coal 
pockets  in  a  city  5  miles  from  its  lines,  in 
which  it  has  no  authority  to  run  cars,  is 
held  to  be  for  its  private  benefit,  and  not 
for  public  use,  and  therefore  not  to  be  within 
the  statutory  permission  to  take,  by  eminent 
domain,  land  necesary  for  its  use.  (R.  I.) 
879. 

Voters  and  elections. 

The  inability  to  acquire  a  residence  for 
voting  purposes  by  attending  an  educational 
institution  is  held  to  extend  to  students  for 
the  priesthood  who  have  renounced  all  other 
residences  and  homes.     (N.  Y.)  831. 


R^suM^  OP  Decistons. 

(CONTBACTUAL  AND  COMMBRCIAL  RBLATIOXS.) 


Officers, 

A  superintendent  of  public  instruction, 
who  is  appointed  at  the  pleasure  of  the 
school  board,  takes  no  official  oath,  gives 
no  official  bond,  has  no  commission  issued 
to  him,  and  has  no  fixed  or  definite  tenure 
of  office,  is  held  not  to  be  a  ''municipal  offi- 
cial" within  the  meaning  of  a  charter  re- 
quirement that  such  officials  shall  be  regis- 
tered voters  of  the  city.     (Md.)   406. 

A  county  treasurer  who  was  in  default  on 
the  expiration  of  his  term  for  moneys  depos- 
ited in  a  bank,  and  who  thereafter  paid  the 
county,  is  held  not  to  be  liable  for  interest 
whidi  was  subsequently  paid  him  t)y  a  re- 
ceiver of  the  bank,  where  there  was  no  agree- 
ment for  interest  in  either  case.  (N.  M.> 
126. 


IL  Contractual  and  Commrroial  Bblationb. 


A  naphtha  launch  is  held  not  to  be  an  ap- 
purtenance of  a  yacht  with  which  it  has 
been  used  as  tender,  so  as  to  pass  by  a  sale 
of  the  yacht,  where  it  cannot  be  carried  by 
the  yacht,  and  does  not  accompany  it  on  its 
voyages.     (C.  C.  A.  3d  C.)  473. 

Subscribers  to  a  contract  for  a  creamery 
to  be  constructed  at  a  certain  price  are  heltl 
to  be  severally,  and  not  jointly,  liable  each 
for  his  share  of  the  amount  not  otherwise 
provided  for,  when  they  signed  their  names 
merely,  without  fixing  any  amounts,  at  the 
end  of  a  subscription  paper  after  the  names 
of  others,  each  of  whom  had  specified  the 
amount  which  he  would  pay.     (Minn.)  355. 

In  an  action  for  damages  for  failure  to 
perform  a  contract  to  convey  to  a  board  of 
education  a  lot  then  vacant,  and  to  remove, 
reconstruct,  and  rebuild  thereon  a  school- 
house  situated  on  another  lot,  so  that  it 
would  be  in  a  suitable  and  proper  condition 
for  school  purposes,  it  is  held  to  be  no  de- 
fense that  the  schoolhouse  was  blown  down 
by  a  storm  and  could  not  on  that  account  J)e 
removed  as  a  standing  building,  since  the 
contract  was  nevertheless  capable  of  sub- 
stantial performance.     (Ohio)   868. 

A  promise  to  deliver  coal  in  the  future  is 
held  to  be  a  sufficient  consideration  to  sup- 
port an  acceptance  of  a  draft  for  the  pur- 
chase price.     (N.  Y.)   430. 

Master  and  servant. 

The  relation  of  master  and  servant  is  held 
to  exist  between  an  improvement  com- 
pany and  the  engineer  in  charge  of  a  steam 
roller  owned  by  the  company,  so  as  to  charge 
the  company  with  his  negligence,  although 
both  are  hired  by  the  day  to  a  city,  and 
are  under  the  direction  of  the  superintend- 
ent of  streets.     (Cal.)  205. 

Public  policy;  illegality. 

A  contract  for  the  erection  of  a  school 
building,  entered  into  with  a  member  of  a 
building  committee,  who  was  also  a  select- 
man of  the  town,  is  held  not  to  be  void  on 
the  ground  of  public  policy,  merely  because 
his  vote  was  necessary  to  authorize  the  con 
tract.     (Mass.)    518. 

Ck)ntract8  of   investment   security,  deben 
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tures,  or  certificates,  which  cannot  reason- 
ably be  expected  to  accumulate  a  reserved 
fund  e()ual  to  the  stipulated  endowment  val- 
ues within  the  stated  period  without  aid 
from  lapses  or  appropriations  from  pre- 
miums on  new  business,  are  held  to  be  fraud- 
ulent, contrary  to  public  policy,  and  unlaw- 
ful.    (Ohio)  530. 

A  contract  of  reinsurance  of  property  lo- 
cated anywhere  in  the  United  States  is  held 
not  to  be  void  as  a  wagering  contract,  al- 
though the  party  indemnified  has  no  insur- 
able interest  in  a  portion  of  the  property 
when  the  policy  is  issued,  but  acquires  it 
before  a  loss  occurs.     (N.  J.)  330. 

A  stipulation  in  a  lease  that  no  beer  ex- 
cept that  of  a  certain  company  shall  be  sold 
by  the  lessee  is  held  not  to  be  against  pub- 
lic policy,  but  to  be  enforceable  by  injunc- 
tion at  the  suit  of  a  company  for  whose 
benefit  it  was  made.     (Ind.)   305. 

A   combination  of  dealers  controlling  90 

?er  cent  of  the  blue  stone  sold  in  the  New 
ork  market  is  held  unlawful,  where  they 
have  united  to  maintain  prices.  (N.  Y.) 
262. 

A  contract  to  marry  after  the  divorced 
wife  of  the  man  is  dead,  there  being  no  im- 
pediment to  an  immediate  marriage,  is  held 
not  to  be  void  for  indefiniteneas  or  as  in  re- 
straint of  marriage,  or  on  grounds  of  publie 
policy.    (Tenn.)    060. 

The  fact  that  a  promise  to  refrain  from 
marrying  was  void,  when  it  was  made  as  a 
mere  incident  of  a  contract  by  a  woman  to 
live  with  and  take  care  of  a  person  during 
his  life,  is  held  not  to  preclude  her  from  re- 
covering the  consideration  promined,  after 
she  has  fully  performed  the  services  which 
she  agreed  to  perform.  (Ohio)  167. 
Commission  agent. 

A  commission  for  procuring  one  willing 
to  lend  a  certain  sum  on  mortgage  is  held 
not  to  be  earned  by  the  production  of  a  per- 
son willing  to  loan  that  amount,  but  who 
insists  that  the  contract  shall  provide  for 
payment  of  interest  and  principal  in  gold, 
be(;ause  of  which  the  offer  is  not  accepted. 
(Mass.)  785.  .  i 

Digitized  by  VjOOQIC 


964 


RiSUM^  OF   DSCISIOMS. 
(COVTBACTUAL  AMD  COMMBBCIAL  RlLATIONB.) 


Bilh,  notes,  and  checks, 

A  promiBfiory  note  ffiyen  to  stop  a  crim- 
inal prosecution  is  held  to  be  invalid,  even 
in  the  hands  of  a  bona  fide  holder,  under  a 
statute  protecting  such  holders  except 
against  certain  defenses,  including  "immoral 
and  illegal  consideration."  (Ga.)  271. 

A  note  with  the  word  ''president"  follow- 
ing the  name  of  the  person  who  signs  it, 
and  with  the  name  of  a  corporati<xi  above 
the  line  stating  place  and  date,  is  held  to  be 
enforceable  against  the  corporation  on  proof 
that  it  was  intended  to  be  a  corporation 
note.     (Jnd.)    307. 

A  person  receiving  a  negotiable  promis- 
sory note  indorsed  for  collection,  who  remits 
the  amount  thereof  out  of  his  own  funds 
to  the  owner  as  though  he  had  in  fact  col- 
lected the  note,  is  held  not  to  be  entitled 
to  recover  from  the  maker  the  amount  there- 
of, where  the  payment  was  not  nuide  with 
the  maker's  assent.     (Ohio)  872. 

The  fact  that  a  promissory  note  does  not 
contain  the  contract  which  the  parties  had 
agreed  to  make  is  held  to  be  no  defense  to 
the  maker,  where  he  si^ed  it  without  read- 
ing it,  without  the  existence  of  any  emer- 
rcy  or  any  actual  fraud  to  induce  him  to 
so,  and  merely  in  reliance  on  the  state- 
ment that  the  note  was  ready  for  him  to 
sign,  and  his  supposition  that  it  contained 
the  contract  agreed  upon.     (Ga.)   268. 

The  depositor  of  a  check  for  collection, 
who  knows  that  the  drawee  is  the  only  bank 
in  the  place,  and  that  the  check  will  be  col- 
lected m  accordance  with  banking  usages 
without  cost  to  him,  is  held  estopped  to 
charge  the  bank  with  nesligence  in  sending 
it  to  a  correspondent,  wno  forwards  it  di- 
rectly to  the  drawee  in  accordance  with  the 
custom  in  such  cases.     (111.)    632. 

The  payment  by  a  bank  of  a  check  on 
a  frauoulent  indorsement  by  one  who  pro- 
cured the  check  by  representing  himself  to 
be  another  person  is  held  to  render  the  bank 
liable  to  the  maker.  (R.  I.)  877. 
Bonds, 

Money  furnished  by  a  bank  to  pay  labor 
claims  is  held  not  to  be  within  the  protec- 
tion of  a  bond  conditioned  to  pay  persons 
8ui)plying  the  principal  with  "labor  or  ma- 
terials in  the  prosecution"  of  his  work.  (C. 
G.  A.  0th  0.)   505. 

Carriers. 

A  newsboy  jumping  on  and  off  a  street 
car  to  sell  papers,  without  signaling  to  stop 
the  car  to  receive  or  discharge  him,  and 
without  receiving  permission  or  asking  for 
leave  or  license,  is  held  not  to  be  a  passenger 
toward  whom  the  carrier  is  required  to  ex- 
ercise a  high  degree  of  care.     (Mo.)  854. 

Street  railway  employees  riding  gratui- 
tously when  off  duty,  under  a  rule  permit- 
ting them  to  ride  free,  are  held  to  be  pas- 
sengers, and  not  servants.    (Mass.)   326. 
Hacks. 

The  drivers  and  proprietors  of  a  public  car- 
riage, who  enter  railroad  grounds  under  li- 
cenne  to  get  passengers  ordering  the  carriage, 
are  held  to  become  trespassers  by  so  plac- 
ing the  carriage  and  conducting  themselves 
as  to  solicit  other  passengers.  (Mass.)  418. 
62  L.  R.  A. 


8aU. 

The  loss  of  property  sold,  retaining  title 
until  the  purchase  price  is  paid,  is  held 
to  fall  on  the  vendor,  where  the  property  is 
burned  without  the  negligence  or  fault  of 
the  purchaser.     (Ala.)  395. 

A  provision  that  delivery  will  be  made 
within  a  reasonable  time  is  held  to  be  im- 
plied on  a  sale  without  specifying  the  time 
of  delivery,  and  delay  is  neld  not  to  be  ex- 
cused by  the  vendor's  inability  to  procure 
shipment  where  this  is  due  to  considerations 
which  affect  the  vendor  alone.  (N.  Y.)  811. 
Covenant. 

A  promise  to  pay  a  part  of  the  cost  of 
a  party  wall  when  it  is  used,  which  waa 
made  by  a  grantee  for  himself,  his  heirs, 
and  assigns  to  a  grantor  who  had  built  the 
wall  but  afterwards  sold  the  other  lot,  is 
held  not  to  run  with  the  land,  or  to  create 
an  implied  promise  on  the  part  of  one  who 
subsequently  acquired  both  lots  and  used 
the  wall  for  a  new  building  on  them. 
(Mass.)  110. 

Fra/ud. 

Representations  made  for  the  purpose  of 
procuring  a  contract,  with  the  intent  that 
they  shall  be  acted  up<Hi,  without  knowledge 
whether  they  are  true  or  not,  are  held  to 
be  within  the  rule  that  a  contract  procured 
by  false  representations  may  be  disaffirmed. 
(0.  G.  A.  6th  G.)  745. 
Ouaranty. 

Keither  a  landlord's  failure  to  collect  the 
rent  for  fourteen  months,  nor  his  n^lect  to 
notify  the  guarantor  of  its  nonpayment,  is 
held  sufficient  to  exonerate  one  who  has 
guaranteed  the  punctual  payment  of  the 
rent,  and  promised  in  default  thereof  to  pay 
the  same  on  demand.  (Mass.)  782. 
Bailment. 

The  damaged  condition  of  dressed  poul- 
try put  in  cold  storage,  resulting  from  the 
warmth  of  the  temperature,  is  held  not  to 
render  the  bailees  liable,  where  the  tempera- 
ture is  that  ordinarily  kept  in  cold-storage 
rooms,  but  higher  than  that  at  which  fre^- 
ers  are  kept,  and  both  parties  believed  that 
it  would  be  sufficiently  low  for  the  poultry. 
(Goon.)   106. 

Insurance. 

Mailing  a  sworn  statement  of  knowledge 
and  belief  as  to  time  and  origin  of  fire  with- 
in the  time  specified  is  held  not  to  be  suffi- 
cient if  it  is  not  received  until  the  time 
has  expired,  under  a  policy  providing  that 
the  insured  "shall  render"  the  statement 
within  a  certain  time.(N.  Y.)  596. 

A  clause  in  an  insurance  policy  making 
it  void  in  case  of  the  assignment  of  the  pol- 
icy is  held  not  to  apply  to  an  assignment 
of  his  interest  by  a  mortgagee  who  is  enti- 
tled to  receive  the  proccKBds  to  the  extent 
of  his  interest.     (Mass.)    788. 

The  nonoccupancy  of  a  church  within  the 
meaning  of  an  insurance  policy  is  held  to 
be  a  question  for  the  jury,  when  services  are 
not  held  there  and  the  windows  are  boarded 
up  because  there  is  no  minister  to  officiate. 
(N.  J.)   344. 

A  house  is  h^d^not  (^^(5jcant  so  a. 
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to  avoid  a  policy  of  insurance  on  it,  where  though  false,  is  held  not  to  avoid  the  pol- 
the  agent  was  notified  that  the  owner's  fam-  icy  unless  he  knows  it  to  he  so,  under  a 
ily   was  to  be  absent,  and  agreed  that  it    policy  warranting  the  statements  to  be  true, 


ixrould  be  sufficient  to  have  a  man  in  the 
yard,  and  the  furniture  was  left  in  the 
building  and  the  custodian  occupied  an  ad- 
joining building  only  30  feet  away,  and  at 
times  slept  in  the  house,  although  he  had 
access  to  only  one  room.     (Tenn.)   665. 

The  refusal  of  the  insured  to  answer  as  to 
the  cost  of  the  property  is  held  not  to  pre- 
clude a  recovery  of  insurance  under  a  pol- 
icy requiring  him  to  submit  to  examination 
as  a  condition  of  recovery.     (N.  Y.)  424. 

Failure  to  furnish  proofs  of  loss  under 
a  policy  of  insurance  within  the  specified 
time,  where  there  is  no  stipulation  that  the 
policy  shall  be  void  on  that  account,  is  held 
not  to  make  the  policy  void,  but  to  leave  the 
insured  an  opportunity  to  furnish  them 
within  a  reasonable  time.     (Ga.)   70. 

A  settlement  of  an  action  for  un- 
liquidated damages  to  property  some  of 
which  was  insurS  and  for  which  the  in- 
surers had  rights  of  subrogation  is  held, 
when  made  with  the  approval  of  a  majority 
of  the  insurers,  to  be  binding  on  an  insurer 
who  did  not  come  in,  though  asked  to  do  so; 
and  where  there  is  a  distinct  recovery  itpt 
the  insured  property,  and  another  for  the 
rest  of  the  claim,  such  insurer  is  held  to 
be  restricted  to  its  pro  rata  share  of  what 
was  allowed  to  the  insurers.     (Md.)  95. 

In  an  action  to  recover  the  amount  of  a 
policy  of  insurance,  it  is  held  that  the  com- 
pany, in  order  to  avail  itself  of  the  de- 
fense of  suicide,  must  show  that  every  rea- 
sonable hypotheeis  of  accidental  death  is  ex- 
cluded by  the  evidence.     (La.)     687. 

A  statement  by  an  applicant  for  insur- 
ance that  none  of  his  brothers  are  dead,  al- 


and that  they  shall  form  the  basis  of  any 
contract  entered  into.   (111.)   649. 

Mere  delay  in  executing  and  delivering  a 
benefit  certificate,  during  which  the  appli- 
cant dies,  is  held  not  to  give  any  right  of 
recovery  on  the  certificate,  where  the  terms 
of  the  contract  prevent  it  from  taking  effect 
until  its  delivery  to  the  applicant  in  good 
health,  and  the  dela^  was  not  unreasonable 
or  caused  by  bad  faith.     (Tenn.)  444. 

Death  caused  solely  by  sunstroke  in  the 
line  of  employment  is  held  to  be  covered  by 
an  accident  policy  which  limits  liability  for 
death  if  contributed  to  by  sunstroke  re- 
ceived outside  the  line  of  employment. 
(Ky.)  401. 

A  poli<7  on  a  man's  life  for  the  benefit  of 
his  wife,  and,  in  case  of  her  death,  payable 
to  his  children,  is  held  to  be  a  contract  with 
the  wife,  and  to  give  the  children,  in  case 
of  her  death  during  his  lifetime,  a  vested 
interest  which  will  inure  to  their  estates  if 
they  die  while  the  father  is  living.  (Mass.) 
117. 

The  general  doctrine  that  a  life-insurance 
polic}'  having  a  cash-surrender  value  con- 
stitutes assets  of  a  bankrupt,  as  shown  in  a 
note  in  50  L.  R.  A.  33,  unless  such  value 
is  paid  over  in  lieu  thereof  to  the  trustee, 
is  held  to  obtain,  even  though  the  law  of  the 
state  in  which  the  bankrupt  resides  makes 
the  policy  exempt  from  the  claims  of  cred- 
itors, since  the  bankrupt  law,  though  it  rec- 
ognizes the  state  law  exemptions  in  general 
tmns,  makes  a  specific  provision  as  to  such 
policy,  which  controls.  (C.  G.  A.  Qth  C.) 
188. 


III.  GOBPOBATIONS  AND  ASSOOIATIONS. 


A  corporation  is  held  to  be  entitled  to  ac- 
cept an  appointment  as  administrator  imder 
a  charter  authorizing  it  to  accept  trusts  of 
every  kind,  including  that  of  executors  and 
guardianships.     (Tenn.)   469. 

Charter  power  to  purchase  property  nec- 
essary for 'its  business  with  stock  is  held  to 
include  the  purchase  by  a  cotton  manufac- 
turing company  of  shares  in  a  corporation 
organized  to  manufacture  dyes  according  to 
secret  formulas  which  under  contracts  with 
their  originators  were  used  exclusively  by 
the  company,  and  upon  the  use  of  which 
the  success  of  its  prc^uct  largely  depended. 
(0.  C.  A.  4th  C.)   734. 

Promoters. 

Stock  in  a  corporation  which  was  paid 
for  out  of  the  secret  profits  made  by  the 
subscribers  in  a  sale  to  the  company  of 
property  on  which  they  had  secured  an  op- 
tion and  to  purchase  which  they  had  organ- 
ized the  corporation,  the  management  of 
which  at  the  consummation  of  the  trans- 
action was  completely  under  their  control, 
is  held  to  be  subject  to  cancelation  at  the 
suit  of  the  corporation.  (C.  0.  A.  6th  C.) 
724. 
62  L.  R.  A. 


Directors. 

The  right  of  a  director  of  a  corporation  to 
compensation  for  his  services  without  any 
express  contract  therefor  is  sustained,  where 
the  services  do  not  pertain  to  his  office  as 
director,  but  require  his  entire  time.  It 
was  also  held  that  the  fact  that  his  pres- 
ence was  necessary  to  make  a  quorum  when 
a  ratification  of  the  payment  of  his  salary 
was  made  did  not  make  the  resolution 
adopted  invalid,  where  he  did  not  vote  upon 
it,  and  it  was  passed  by  a  vote  of  a  major- 
ity of  the  quorum.  (Cal.)  611. 
Btookholder's  liahiUty, 

The  contractual  liability  of  a  stockhold- 
er domiciled  in  a  foreign  jurisdiction,  for 
debts  of  the  corporation  beyond  the  amount 
of  stock  subscription,  is  held  to  be  enforce- 
able by  the  courts  of  his  domicil.  ( G.  C. 
A.  6th  G.)   738. 

Sla/nder. 

Slander  of  a  person  who  is  a  majority 
stockholder  and  officer  of  a  corporation, 
when  not  spoken  with  respect  to  the  busi- 
ness of  the  company,  is  held  to  give  the  cor- 
poration no  right  of  action  either  for  the 
slander  or   for  the  injury   to  its  business 
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which  resulted  from  the  loss  of  public  con- 
fidence in  such  person.     (Ohio)  525. 
Benefit  associations. 

The  officers  of  a  mutual  benefit  association 
are  held  to  have  no  power  to  waive  the  pro- 
vision of  such  by-laws  as  relate  to  the  sub- 
stance of  the  contract  between  an  individual 
member  and  his  associates  in  their  corpo- 
rate capacity,  where  the  constitution  and 
by-laws  of  the  association  limit  the  appoint- 
ment of  its  oflicers  and  the  scope  of  their 
powers  and  duties,  and  forbid  the  altera- 
tion or  amendment  of  such  constitution  ex- 
cept by  the  governing  body  in  the  mode 
therein  provided.     (N.  J.)   861. 

A  by-law  of  a  benefit  association  declar- 
ing that  membership  of  a  person  who  en- 
gages in  the  saloon  business  shall  be  for- 
feited from  that  date  is  held  operative  as  to 
one  who  had  previously  engaged  in  such 
business  under  by-laws  which  made  it  a 
ground  of  forfeiture  but  required  formal 
proceedings  for  suspension.  (111.)  281. 
Building  and  loan  associations. 

To  bring  a  transaction  by  a  building  and 
loan  association  within  a  statute  exempt- 
ing such  associations  from  the  usury  laws, 
it  is  held  that  it  must  be  effected  in  the 
precise  mode  fixed  by  the  statute.  (HI.) 
637. 

Educational  institutions. 

The  trustees  of  an  educational  institution 


incorporated  under  the  laws  of  the  8tat«^ 
who  sign  diplomas  in  blank,  and  leave  them 
within  the  control  of  one  of  its  officers,  who 
sells  them  and  thus  confers  degrees  with- 
out regard  to  merit,  are  held  to  be  guilty 
of  such  a  misuse  of  the  power  conferred 
upon  the  corporation  as  to  require  ite  dis- 
solution.    (Ohio)   365. 

Partnership. 

A  ch^k  which  is  good,  and  especially 
when  it  is  certified,  is  held  te  be  equivalent 
to  a  payment  of  cash  at  the  time  of  its  de- 
livery by  a  special  partner  to  the  partner- 
ship, though  it  is  not  actually  presented 
for  payment  until  after  the  partnership  ar- 
ticles are  filed.  The  court  admite  that  this 
may  be  contrary  to  the  weight  of  authority, 
but  considers  the  trend  of  modern  cases  to 
be  towards  a  more  liberal  and  soisible  view 
of  the  statutory  requirements  respecting 
limited  partnerships.  (C.  C.  A.  6th  C.) 
833. 

Street  railu>ays. 

The  grant  of  a  franchise  to  a  new  street 
railway  company  authorizing  it  to  buy  ex- 
isting lines  18  held  not  to  1^  an  extension 
of  the  old  franchises  in  violation  of  a  city 
charter  prohibiting  such  extension  until 
within  a  certain  period  before  their  expira- 
tion.    (Wash.)  369. 


IV.  Dosi£STio  Rklationb. 


A  marriage  valid  in  the  state  where  it 
was  contracted  is  held  in  another  state  to 
which  the  parties  immediately  returned, 
and  in  which  a  divorce  from  the  man  had 
been  obtained  by  his  former  wife  because  of 
adultery  with  the  woman  that  he  then  mar- 
ried, not  to  be  entitled  te  recognition  by  the 
courts  of  the  latter  state  te  the  extent  of 
permitting  him  te  sue  there  for  property 
of  the  second  wife,  where  the  stetutes  there 
prohibited  marriage  between  a  divorced  per- 
son and  his  paramour,  although  in  contract- 
ing the  marriage  there  was  no  intent  te 
evade  the  laws  of  the  state  where  the  di- 
vorce was  granted.  (Tenn.)  668. 
Divorce. 

Failure  to  provide  a  suitable  dwelling 
place  (and  consequent  exposure  to  cold)  and 
to  provide  sufficient  clothing  and  food,  is 
held  not  te  be  within  the  meaning  of  a  stat- 
ute allowing  a  divorce  for  extreme  and  re- 
peated cruelty.     (III.)   628. 


Alienation    of    affections. 

A  right  of  action  by  a  wife  for  alienation 
of  her  husband's  affections  is  held  to  exist 
at  common  law,  and,  even  if  ite  enforcement 
were  suspended  by  her  inability  to  sue  with- 
out joining  him,  she  is  given  such  right  by 
a  statute  authorizing  married  women  to  sue 
for  torts  committed  against  them  as  if  un- 
married.    (Md.)  102. 

The  right  of  a  wife  te  maintain  an  action 
for  the  alienation  of  her  husband's  affec- 
tions is  sustained  under  a  statute  giving 
married  women  the  right  to  sue  as  if  sole. 
(III.)  630. 

Adopted  children. 

An  adopted  child  is  held  to  be  a  "child'* 
for  the  purposes  of  teking  under  a  deed  te 
the  parent  with  remainder  te  a  child  or 
children,  and  in  default  thereof  to  the 
"heirs  generally."  It  is  also  held  that  the 
adopted  child  is  an  heir  generally,  if  not 
a  child  within  the  meaning  of  the  deed. 
(Dl.)  76. 


V.  Fiduciaries  atto  Repbssentatives. 


Proceeds  of  a  draft  taken  for  collection 
are  held  to  constitute  a  trust  fund  for  which 
a  claim  will  be  preferred  in  payment  out  of 
the  asseto  of  the  bank  in  case  of  insolvency. 
(Neb.)  858. 

One  who  receives  checks  drawn  by  the 
treasurer  of  a  corporation  as  such  to  pay 
his  individual  debt  is  held  to  be  liable  to 
the  corporation  for  the  proceeds,  if  ite  funds 
have  in  fact  been  misappropriated  by  the 
treasurer.  (N.  Y.)  790. 
62  L.  R.  A. 


Trustees. 

A  decree  permitting  future  sales  by  a 
trustee  of  ground  rente  held  by  him  under 
a  will  creating  contingent  remainders, 
which  expressly  forbids  such  sale  during  the 
continuance  of  the  trust,  is  held  not  to  be 
within  the  jurisdiction  of  a  court  of  equity. 
(Md.)   403. 

A  cestui  que  trust  who  tekes  judgment 
against  his  trustee  for  the  price  of  trust 
property  wrongfully  sold  is  held  thereby  to 
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ratify  the  sale  and  waive  his  right  to  pur- 
sue the  purchaser.    (Neb.)    468. 
Executors. 
The  power  of  executors  to  give  a  warranty 
'deed  of  land  is  held  not  to  be  given  by  a 
^11  authorizing  them  to  sell  it  at  public 


or  private  sale  on  such  terms  as  they  deem 
most  advantageous,  and  they  are  not  lia- 
ble in  their  representative  capacity  for 
breach  of  a  contract  to  make  such  convey- 
ance.  (III.)   643. 


VI.  Torts  ;  Ndqlioeitcje;  Injuries.  . 


An  injury  to  a  small  boy  by  a  torpedo 
which  he  found  on  a  railroad  track  while 
^oing  to  put  up  a  switch  light  under  em- 
ployment of  a  station  a^nt  whose  business 
it  was  to  do  that  work  is  held  to  create  no 
liability  on  the  part  of  the  company,  al- 
<though  the  railroad  at  that  place  was  com- 
monly used  by  the  public  for  passage,  un- 
less negligence  on  the  part  of  the  railroad 
company  or  its  employees  is  proved  to 
liave  existed  after  the  company  had  knowl- 
•edge  that  the  bey  was  thus  engaged.  (Ohio) 
142. 

Libel. 

Tn  the  absence  of  anything  to  show  actual 
malice,  members  of  a  school  board  are  held 
not  to  be  guilty  of  libel  in  sending  a  re- 
<quest  to  the  school  commissioner  for  a  revo- 
cation of  a  teacher's  license,  where  the 
charges  are  made  in  the  discharge  of  their 
•duty,  after  a  complaint  by  parents,  and  in 
Tesponfle  to  a  communication  from  the  com- 
misHioner.     (Mo.)    852. 

Dictation  of  a  libelous  letter  to  a  confl- 
•dential  stenographer  is  held  to  be  sufficient 
•to  constitute    a    publication    of  the  libel. 
(Md.)  87. 

Procuring  discharge  of  servant. 

Maliciously  procuring  the  discharge  of  a 
-servant,  whether  accomplished  by  intimida- 
-tion,  slander,  or  merely  by  malevolent  ad- 
'vice,  is  held  to  constitute  an  actionable 
^wrong,  even  if  the  employment  was  only  at 
will  so  that  the  master  did  not  break  any 
•contract.  This  seems  to  extend  the  doc- 
trine of  most  of  the  cases  on  the  subject 
-of  inducing  a  third  party  to  break  his  con- 
'tract,  but  is  the  converse  of  the  doctrine 
-shown  in  21  L.  R.  A.  238,  which  holds  that 
^a  roaster  has  a  right  of  action  against  those 
-who  entice  away  a  servant.  (Mass.)  116. 
Nuisance. 

The  blowing  of  a  factory  whistle  in  a  pop- 
ulous community  at  unseasonable  hours, 
-and  in  such  a  manner  as  seriously  to  inter- 
fere with  the  reasonable  enjoyment  of  neigh- 
'boring  dwelling  houses,  is  held  to  be  a  nui- 
sance which  may  be  enjoined.     (Ga.)   398. 

Knowledge  by  a  purchaser  of  land  of  the 
-existence  of  a  nuisance  thereon  created  un- 
"der  an  alleged  easement  will  not  estop  him 
from  afterward  maintaining  an  action  to 
-abate  the  nuisance.     (Iowa)   279. 

The  planting  of  Bermuda  grass  on  a  rail- 
road right  of  way  to  strengthen  an  embank- 
ment ia  held  not  to  make  the  railroad  com- 
pany liable  to  the  owner  of  adjoining  land 
Tipon  which  the  grass  spreads,  where  it  is 
«iot  shown  that  persons  of  ordinary  pru- 
•dence  would  not  plant  such  grass  under  such 
circumstances.  (Tex.)  293. 
52  L.  R.  A. 


Attorneys, 

The  liability  of  an  attorney  to  a  client  for 
a  mistake  is  denied  where  the  mistake  con- 
sists of  an  error  of  judgment  on  a  question 
of  law  as  to  which  eminent  attorneys  might 
well  have  been  in  doubt.     (Tenn.)  883. 

Elevators. 
See  also  infra,  VIII. 

The  liability  of  the  owner  of  a  freight 
elevator  to  a  passenger  lawfully  and  right- 
fully upon  it  is  held  to  be  measured  by  the 
same  rules  applicable  to  owners  of  passen- 
ger elevators.     (111.)    930. 

One  employed  to  run  an  elevator  in  a  dry- 
goods  store  to  carry  employees  to  and  from 
their  work  is  held  to  be  a  fellow  servant 
of  an  employee  in  the  tailoring  department, 
who  is  injured  by  the  careless  running  of 
the  elevator,  where  both  are  employed  by 
the  same  person,  are  under  the  same  gen- 
eral control,  and  engaged  in  the  same  gen- 
era) work.     (Pa.)    933. 

The  involuntary  starting  of  an  elevator 
by  a  conductor  who  instinctively  grasps  the 
mechanism  to  save  himself  from  falling  as 
he  attempts  to  sit  down  and  finds  his  chair 
gone  is  held  not  to  constitute  negligence 
which  will  create  a  liability  to  a  passenger 
who  is  injured  by  the  starting  of  the  car 
as  he  is  stepping  out  of  it.  (Mass.)  928. 
Physicians. 

Physicians  who  give  a  certificate  on  which 
a  person  is  committed  as  an  inebriate  or 
dipsomaniac  are  held  to  be  privileged,  and 
not  liable  for  wrongful  imprisonment  under 
such  commitment.  (Mass.)  786. 
Defect  in  leased  premises. 

A  landlord's  promise  to  a  tenant  to  pro- 
tect an  unguarded  cistern,  on  the  faith  of 
which  the  tenant  enters  the  premises,  is 
held  to  relieve  the  latter  from  contributory 
negligence  in  taking  possession  with  his 
family,  where  a  child  falls  into  the  cistern 
before  the  landlord  has  guarded  it.  (Ky.) 
325. 

Telephone  companies. 

A  telephone  company  having  reasonable 
grounds  to  apprehend  that  lightning  will  be 
conducted  over  its  wires  into  a  house  where 
it  maintains  an  instrument  under  contract 
with  a  subscriber,  and  there  do  injury  to 
persons  or  property,  is  held  to  be  under  an 
obligation  to  exercise  due  care  in  selecting, 
placing,  and  maintaining,  in  connection  with 
its  wires  and  instruments,  such  known  and 
approved  appliances  as  are  reasonably  nec- 
essary to  guard  against  such  accident.  ( Vt. ) 
919. 

Negligence  of  dentist. 

A  department  store  which  has  represented 
itself  as  carr}'ing  on  the  dentistry  business 
is  held  to  be  estopped,  in  an  action  of  tort 
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for  malpractice,  to  deny  responsibility  for 
the  negligence  or    incompetence  of    a    den- 
tist employed  by  it.     (N.  Y.)  429. 
Highways, 

The  wilful  obstruction  of  a  street  so  as 
to  cause  special  damage  to  a  merchant  by 
preventing  his  customers  from  obtaining  ac- 
cess to  his  store  is  held  to  create  a  cause 
of  action  in  his  favor  against  the  party 
causing  the  obstruction.     (Ga.)   396. 

The  piling  of  railroad  croes-tiea  in  a 
street  is  held  not  to  make  a  railroad  com- 
pany liable  for  the  death  of  a  child  on  whom 
they  fell  while  he  was  trying  to  climb  on 
them,  where  the  company  did  not  know  that 
children  were  in  the  habit  of  resorting 
there  to  play.  The  Turntable  Oases  are 
held  inapplicable.     (N.  C.)  359. 

The  want  of  a  sufficient  force  promptly  to 
remove  dangerous  electric  wires  from  the 
street  when  they  have  been  broken  in  many 
places  by  an  unusual  storm  is  held  to  be  a 
matter  for  the  consideration  of  the  jury  on 
the  question  of  reasonable  care,  and  the 
court  is  held  to  have  no  right  to  say  that, 
as  matter  of  law,  it  constitutes  no  excuse 
for  the  delay.     (Or.)  509. 

Injury  at  crossing. 

The  right  of  a  traveler  to  rely  upon  the 
fact  that  gates  at  a  railroad  crossing  are 
raised,  or  that  a  flagman  usually  present 
when  a  train  is  approaching  is  not  in  sight, 
is  upheld  within  limitations^  and  the  extent 
to  which  he  may  so  rely  is  held  to  be  a 
question  for  the  juiy.     (Minn.)   348. 

One  who  hires  a  team,  vehicle,  and  driver, 
with  whom  he  takes  passage,  is  held  to  be 
bound  to  chedc  the  driver  in  case  the  lat- 
ter attempts  to  cross  a  railroad  without 
stopping  or  listening  for  approaching 
trains ;  and  in  case  of  his  death  tnrough  the 
driver's  negligence  it  is  held  that  no  recov- 
ery can  be  h^d  when  he  is  in  an  open  car- 
riage and  can  readily  discover  the  peril. 
(AOss.)  954. 

Injury  by  defect  in  street. 

A  street  railway  company  is  held  to  be 
liable  for  a  defect  in  a  street  caused  by  the 
projection  of  its  rails,  although  they  were 
originally  laid  propeily,  where  the  surface 
of  the  street  had  fallen  away  from  them. 
(Ky.)    444. 

Injury  to  passengers. 

A  passenger  on  the  running  board  of  a 
street  car  is  held  not  to  be  entitled  to  re- 
cover for  injuries  caused  by  coming  in  con- 
tact with  a  pillar  near  the  track  in  attempt- 
ing to  pass  around  the  conductor,  who  was 
also  on  the  board,  while  obeying  his  direc- 
tion to  come  forward  and  get  a  seat,  unless 
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under  all  the  circumstances  he  acted  as  m 

man  of  ordinaiy  prudence  would  have  done. 

(C.  C.  A.  2d  C.)  471. 

Injury  to  trespasser. 

The  act  of  a  brakeman  in  throwing  rocks 
and  clods  to  drive  a  trespasser,  who  is  steal- 
ing a  ride,  from  rods  under  a  box  car,  i» 
held  within  the  scope  of  his  employment, 
rendering  the  company  liable  for  the  death 
of  the  trespasser  by  falling  under  the  wheels 
in  escaping.  This  is  in  accord  with  some 
of  the  cases  found  in  a  note  in  27  L.  R.  A. 
161.     (La.)   92. 

Injury  to  servant. 

That  a  decayed  pole  which  fell  and  in- 
jured a  lineman  in  the  employ  of  a  tele- 
phone company  did  not  belong  to  it,  but  waa 
used  under  a  contract  with  its  owner,  is 
held  not  to  relieve  the  company  from  lia- 
bility for  the  injuries  caused  by  the  fall, 
if  it  had  undertsJcen  to  make  a  special  in- 
spection of  its  poles,  and  the  defective  pole 
formed  part  of  its  permanent  line,  while  the 
owner  had  made  no  agreement  to  Biaintain 
it  securely.     (N.  Y.)  437. 

Injury  by  servant. 

A  master  is  held  not  to  be  liable  for 
a  violent  assault  and  battery  committed  by 
his  servant,  where  he  was  not  acting  with- 
in the  scope  of  his  employment  or  in  fur- 
therance of  his  master's  business,  but  solely 
to  protect  his  own  interests.     (La.)  684. 

The  owner  of  a  team  in  charge  of  the 
driver  is  held  not  to  be  liable  for  injuries 
caused  by  its  collision  with  another  on  the 
highway,  if  at  the  time  the  driver  had  de- 
parted from  the  prescribed  route  for  some 
purpose  of  his  own.  (Mass.)  959. 
Contributory  negligence. 

A  mother  who  lets  go  of  her  child's  hand,, 
and  after  the  child  has  gone  upon  a  street 
railway  track  is  injured  in  attempting  its 
rescue,  is  held  not  to  be  guilty  of  n^ligence 
as  matter  of  law  so  as  to  prevent  a  recovery 
on  the  groimd  that  she  created  the  danger- 
ous situation,  but  this  is  a  question  for  the 
jury.     (111.)   655. 

An  average  boy  between  thirteen  and  four* 
teen  years  of  age  is  held  to  be  guilty  of  neg- 
ligence, as  matter  of  law,  which  will  prevent 
recovery  for  his  death,  where,  knowing  the 
characteristics  of  a  clay  hole  partly  filled 
with  water,  and  going  to  see  if  the  ice  is 
strong,  he  jumps  across  a  strip  of  water 
along  the  edge  onto  ice  rotten  and  partly 
covered  with  water,  slides  out  to  a  poirit 
where  he  knows  the  water  is  over  his  head, 
and  is  drowned  because  the  ice  will  not  bear 
his  weight.     (111.)  652. 


VII.  PBOPERTr  Rights;  Wills;  Liens. 


A  condition  forming  the  consideration  of 
a  grant  of  a  railroad  right  of  way,  that  a 
depot  shall  be  maintained  on  the  land,  is 
held  not  to  be  void  because  contrary  to  pub- 
lic policy ;  and  the  failure  to  comply  with  it 
will  forfeit  the  title  of  the  railroad  com- 
pany. (111.)  646. 
52  L.  R.  a. 


License  to  maintain  ditch. 
The  doctrine  that  a  mere  license  to  cre- 
ate a  burden  on  land  is  revocable,  as  to* 
which  the  conflicting  authoritie*^  and  doc- 
trines are  reviewed  in  a  note  in  49  L.  R.  A. 
497,  is  applied  in  a  case  which  denies  that 
a  grantee  of  land  is  estopped  by   the  ac* 
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quiescence  of  his  grantors  in  the  construc- 
tion of  an  irrigating  ditch  across  the  land. 
(Or.)   140. 

Water  righU. 

A  right  to  store  water  for  use  in  nonir- 
rigating  seasons  is  held  not  to  be  acquired 
by  one  who  makes  a  prior  appropriation  in 
the  usual  way  for  immediate  use,  as  against 
a  subsequent  appropriator  who  is  the  first 
to  store  such  water.  (Colo.)  266. 
TrademarkB, 

Notwithstanding  discontinuance  of  the 
use  of  a  trademark  together  with  the  busi- 
ness in  which  it  was  employed  for  a  period 
of  four  years,  it  is  held  that  where  no  in- 
tent to  abandon  it  is  shown  the  owner  is 
entitled  to  resume  its  use  as  against  one 
who  acquired  rights  by  its  use  during  the 
interval  of  discontinuance.  (Mass.)  112. 
Husband  and  voife. 

An  unusual  case  involvinff  a  distinction 
between  the  statutory  and  common-law 
rights  of  a  husband  to  the  personal  prop- 
erty of  his  deceased  wife  is  determined  by 
holding  that  a  statute  providing  that  the 
personal  estate  of  a  nonresident  may  be  dis- 
tributed according  to  the  law  of  his  resi- 
dence does  not  extend  to  the  common-law 
rights  of  a  husband  to  the  personal  estate 
of  a  deceased  wife  in  cases  not  covered  by 
the  statutes  of  their  residence.  (Mo.)  420. 
Gift. 

A  power  of  attorney  from  the  owner  of 
a  bank  deposit  to  her  daughter,  giving  a 
right  to  draw  the  deposit  from  the  bank  in 
the  name  of  the  owner  without  restriction 
as  to  amount  or  time,  with  a  purpose,  not 
expressed  in  the  instrument,  to  make  a  gift 
of  the  deposit  to  the  daughter;  and  the  de- 
livery of  the  check  bode  to  her,  and  her  use 
and  appropriation  of  a  part  of  the  money  to 
her  own  use, — are  held  sufficient  to  consti- 
tute a  delivery  of  the  deposit,  and  to  effectu- 
ate the  gift.     (Minn.)  849. 

A  gift  of  bank  certificates  oousa  mortxB 
is  held  to  have  been  made  where  the  donor 
called  for  the  keys  of  a  trunk  and  asked 
to  have  it  unlocked  and  the  certificates  in- 
dorsed, or  said  that  he  himself  had  indorsed 
them;  and  the  donee  is  held  not  to  be  es- 
topped from  claiming  this  gift  by  first  mak- 
ing an  unsuccessful  attempt  to  hold  the 
property  under  an  alleged  nuncupative  wHl. 
(Tenn.)  899. 
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Tru8t9, 

A  settlement  of  property  in  trust  which  is 
expressly  stated  to  be  irrevocable  is  held  not 
to  be  reveled  by  releases  on  the  part  of  the 
beneficiaries  in  esse,  and  a  oopveyance  by  the 
trustee  to  the  settlor  free  from  the  trust,, 
followed  by  her  devise  of  the  property,  since 
the  interposition  of  a  duly  constituted  tri- 
bunal is  necessary  to  effect  such  revocation, 
if  it  can  be  effected.     (R.  1.)  874. 

Money  deposited  in  an  insolvent  bank 
through  fraud  of  the  bank  is  held  to  create* 
a  trust  which  can  be  recovered  from  a  re- 
ceiver even  if  the  fund  cannot  be  traced, 
where  the  amount  of  funds  in  his  hands  is 
in  any  event  increased  by  the  amount  of  the 
deposit.  (C.  C.  A.  6th  C.)  67. 
Mortgage  lien, 

A  mortgage  on  clay  and  brick  materials^ 
which  is  reserved  in  a  lease  of  a  brickyard, 
is  held  not  to  constitute  a  lien  on  clay  which 
has  not  been  manufactured  or  set  apart  for 
that  purpose.     (Kan.)  323. 

The  lien  of  a  mortgage  on  chattels  duly 
recorded  as  required  by  the  law  of  the  state 
where  they  are  located  is  held  to  follow  the 
property  when  taken  into  another  state, 
either  with  or  without  the  consent  of  the 
mortgagee,  and  not  to  be  destroyed  by  a  lo- 
cal statute  merely  prescribing  when  such 
mortgages  shall  be  executed  and  recorded. 
(C.  C.A.  8thC.)  676. 

Priority  of  Uen, 

No  priority  over  a  mortgage  is  held  to  be- 
created  by  a  loan  to  a  street  railway  com- 
pany of  money  to  make  a  substantial  and 
beneficial  addition  to  its  plant  and  power, 
which  was  necessary  to  enable  it  to  main- 
tain the  volume  of  its  business,  but  not  in- 
dispensable to  enable  it  to  continue  as  a  go- 
ing concern.  (C.  C.  A.  8th  G.)  481. 
Preference, 

A  Judgment  which  assumes  to  create  a 
preference  in  favor  of  a  labor  debt  over  a 
pre-existing  lien  on  the  debtor's  property,  in 
pursuance  of  a  statute  authorizing  such 
judgment,  without  making  the  lienor  a 
party  to  the  action,  or  making  provision 
for  determining  the  question  of  the  debtor's 
insolvency  or  of  the  right  to  the  preference, 
is  held  void  as  to  him  because  its  enforce- 
ment would  deprive  him  of  his  property 
without  due  process  of  law.     (Mich.)  193. 


VIII.  Civil  Rkicedies. 


Action  for  malpractice. 

A  judgment  in  favor  of  a  physician  for 
services,  confessed  by  defendant  as  a  condi- 
tion, (imposed  by  the  chancellor)  of  granting 
an  injunction  to  prevent  the  prosecution  of 
an  action  to  recover  compensation  therefor 
pending  one  against  the  physician  for  mal- 
practice, is  held,  upon  reversal  of  the  in- 
junction order,  not  to  operate  as  an  estoppel 
agninst  the  action  for  malpractice.  (Tenn.) 
894. 

Physical  examination, 

A  physical  examination  of  a  person  by  a 
physician  is  held  to  be  beyond  tne  power  of 
62  L.  R.  A. 


a  court  to  compel,  in  the  absence  of  statute. 
(Mass.)   328. 

Specifio  performance. 

Specific  performance  of  an  oral  contract 
to  convey  land  to  a  son  in  consideration  of 
his  caring  for  the  owner  during  life  is  held 
proper,  where  the  son  had  fully  performed 
on  his  part  so  far  as  he  was  able  and  the 
father  had  died,  although  before  he  died  he 
had,  witliout  cause,  moved  away  and  refused 
to  remain  with  the  son.  (111.)  277. 
Replciiin. 

A    slot   machine  seized  by   officers  undo 
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statutory  authority  for  the  prevention  of 
crime,  which  was  designed  to  be  used  in  vi- 
olation of  the  gambling  laws,  and  incapable 
of  being  put  to  any  legitimate  use,  is  held 
not  to  l^  recoverable  in  an  action  of  replevin. 
(Md.)  776. 

Exemption  from  arrest. 

The  common-law  privilege  of  a  party,  of 
exemption  from  arrest  while  attending  court, 
is  held  not  to  extend  to  the  owner  of  a  ves- 
sel who  was  arrested  at  a  place  to  which  he 
had  gone  because  of  the  fact  that  a  vessel 
for  which  he  had  made  a  contract  of  sale  was 
libeled  there,  and  the  purchaser,  under  ad- 
vice of  the  same  counsel  who  brought  the 
suit  in  which  the  arrest  was  made,  had  sent 
for  him  to  come.  (Mich.)  189. 
Injunction. 

The  owner  of  a  building  abutting  on  a 
street,  the  light  and  air  from  which  to  his 
property  are  diminished  by  a  bridge  thrown 
across  the  street  to  connect  the  upper  floors 
of  buildings  of  a  private  owner,  situated  on 
opposite  sides  of  the  street,  is  held  to  suffer 
an  injury  different  in  kind  and  degree  from 
that  suffered  by  the  public,  and  to  be  enti- 
tled to  relief  therefrom  by  injunction. 
(Md.)  409. 

An  injunction  to  suppress  a  gambling 
house  on  the  application  of  the  state  is  de- 
nied where  no  injury  to  property  or  annoy- 
ance or  disturbance  of  any  person  is  shown, 
the  place  was  not  in  a  populous  neighbor- 
hood and  its  existence  nad  been  of  long 
standing  and  notorious  and  in  violation  of 
the  statute,  and  the  ordinary  criminal  pro- 
cess for  its  punishment  and  suppression  is 
in  full  force  and  available  to  the  state. 
(Ind.)  299. 

The  cutting  and  removal  of  timber  from 
forest  lands  is  held  to  be  properly  restrained 
by  an  injunction,  where  the  trespass  is  a 
continuing  one  liable  to  cause  irreparable 
damage  to  the  owners  of  the  timber,  and  the 
remedy  at  law  by  an  action  for  damages  is 
inadequate  and  incomplete.  (Ga.)  765. 
Evidenoe. 

Books  of  a  defendant  sued  for  consigned 
produce,  constituting  the  only  ones  kept  by 
him,  the  entries  in  which  were  honestly  made 
in  the  due  course  of  business  at  the  time 
the  transactions  occurred,  and  containing 
both  debit  and  credit  entries,  are  held  to  be 
admissible  to  show  the  acceptance  of  drafts 
more  than  sufTicient  in  amount  to  balance 
the  account.     (Vt.)      552. 

Books  of  original  entries  are  held  not  to 
be  admissible  in  evidence  to  prove  deliveries 
of  goods  sold  under  a  contract  requiring 
their  delivery  from  time  to  time  in  the  fu- 
ture.    (Pa.)   689. 

Account  books  are  held  to  be  properly  ad- 
mitted to  prove  a  claim  where  there  is  evi- 
dence that  plaintiff  personally  delivered 
nearly  all  the  items  covered  by  the  account, 
that  his  wife  kept  the  books,  that  the  entries 
were  correctly  made,  and  that  third  persons 
had  settled  their  accounts  in  accordance 
with  the  books  and  had  always  found  them 
correct.      (N.  Y.)    545. 

The  rule  that  oral  evidence  is  admissible 
52  L.  R.  A. 
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in  respect  to  the  consideration  of  a  deed, 
on  which  the  authorities  are  fully  reviewed 
in  a  note  in  20  L.  R.  A.  101,  is  applied  in  a 
recent  case  admitting  oral  evidence  that  a 
grantee  in  a  deed  with  covenant  against  en- 
cumbrances agreed  to  assume  the  payment 
of  certain  liens.     (Tex.)  162. 

Privileged  communications  to  an  attorney 
are  held  not  to  include  a  conversation  giv- 
ing authority  to  compromise  an  action,  since 
the  giving  of  such  authority  necessarily  im- 
plies a  right  to  communicate  the  fact^ 
(Wis.)  612. 

Presumption. 
See  also  supra,  VI. 

Negligence  on  the  part  of  the  owner  of  a 
passenger  elevator  is  held  to  be  inferred 
from  the  falling  from  their  frame  of  the 
counterbalance  weights,  followed  by  the  fall 
of  the  elevator  and  the  craah  of  the  weights 
through  its  roof,  resulting  in  injury  to  a 
person  w*ho  was  a  passenger  therein  on  the 
implied  invitation  of  the  owner.  (N.  Y.) 
022. 

Damages. 

In  a  suit  for  an  unlawful  and  unwar- 
ranted interference  with  the  right  of  burial 
in  a  cemetery  lot,  where  the  injury  inflicted 
was  wanton  and  malicious,  or  the  result  of 
gross  negligence,  it  is  held  that  exemplary 
damages  may  be  awarded,  in  estimating 
which  the  injury  to  the  natural  feelings  of 
the  plaintiff  may  be  taken  into  considera- 
tion.    (Ga.)  621. 

In  assessing  damages  for  the  destruction 
of  plants  by  poisonous  gases  at  a  time  when 
the  crop  was  not  beyond  the  blossoming 
stage,  it  is  held  that  neither  the  probable 
yield  and  net  profits  from  the  crop,  nor  the 
result  of  sales  of  similar  crops  g^own  on 
neighboring  land  during  the  same  season, 
can  be  considered.     (S.  G.)    36. 

The  profits  of  a  boarding-house  conducted 
by  one  injured  by  negligence  are  held  to  be 
properly  considered,  in  determining  her 
earning  power,  as  an  element  of  damages  to 
be  awarded  for  the  injury.     (Pa.)  33. 

An  interesting  case  as  to  the  recovery  of 
the  amount  of  profit  which  had  been  lost  by 
breach  of  contract  decides  that  when  goods 
are  bought  to  fill  a  previous  contract,  and 
the  vendor  knows  that  fact  but  does  not 
know  what  profits  are  to  be  made,  a  reason- 
able and  fair  profit  is  all  that  can  be  recov- 
ered.    (Wis.)  209. 

The  measure  of  damages  for  the  failure 
of  seed  rice  to  grow  when  planted  by  one 
who  bought  it  under  a  warranty  and  did  not 
discover  its  worthlessness  until  it  was  too 
late  to  plant  another  crop  is  held  to  be  the 
purchase  price,  the  cost  of  preparing  the 
soil  and  planting  the  seed,  and  a  reasonable 
rent  for  the  land,  less  ite  rental  value  for 
crops  that  could  have  been  planted  after  it 
was  too  late  for  rice.     (N.  G.)  362. 

The  measure  of  damages  for  breach  of  a 
contract  to  take  articles  which  have  no  mar- 
ket value  and  onl^  a  limited  demand,  and 
are  manufactured  m  large  quantities  only  to 
fill  orders,  is  held  to  l^  the  difference  be- 
tween the  cost  of  production  and  the  con- 
tract price.     (N.  Y.)  226. 
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(Cbiminal  Law 
Damages  recoverable  from  a  telegraph 
company  for  delay  of  a  message  to  an  agent 
instructing  him  not  to  buy  stock  are  held 
not  to  be  limited  to  the  difference  between 
the  cost  of  such  stock  and  the  amount  for 
which  it  could  have  been  sold  as  soon  as  the 
-agent  received  the  principal's  orders  not  to 
buy,  where  the  agent  was  authorized  only 
to  buy  and  not  to  sell,  as  in  such  case  it 
was  not  his  duty  to  sell  until  he  had  had  op- 
portunity to  learn  the  principal's  wishes  in 
the  matter.     (111.)  274. 

Exemption  of  trust  fund, 
Theacceptance  by  a  man  of  an  annuity  pro- 
Tided  for  him  by  his  wife's  will  in  lieu  of 
■all  other  interest  in  her  estate  is  held  to 
make  him  a  purchaser  of  it,  so  that  it  is 
not  within  the  provision  of  a  statute  placinp^ 
1>eyond  the  reach  of  creditors  trusts  m  good 
faith  created  by,  or  trust  funds  proceeding 
from,  some  person  other  than  the  debtor 
liimself.     (111.)   641. 

SupplcmentcU  bill. 
Facts  showing  grounds  for  absolute  di- 
vorce, arising  after  the  institution  of  a  suit 
for  separation,  are  held  not  to  be  such  as 
•can  be  introduced  into  that  suit  by  supple- 
mental bill.     (Md.)  414. 

Foreign  judgment, 

A  judgment  for  instalments  of  alimony, 
rendered  after  appearance  of  the  defendant, 
is  held  to  be  entitled  to.  full  faith  and  credit 
in  an  action  for  such  alimony  in  another 
ctate.     (N.  C.)  201. 

Estoppel, 

A  mistaken  statement  that  a  mechanic*s 
lien  has  been  paid  is  held  not  to  estop  the 
lienor  from  subsequently  enforcihg  it  as 
Against  one  who  bought  the  property  in  re- 1 
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liance  on  the  statement,  if  that  was  made 
without  any  knowledge  that  he  had  any  in- 
terest in  the  matter  or  any  intention  to  buy 
the  property.     (Iowa)  318. 

One  engaged  in  running  logs  down  a 
stream,  who,  instead  of  providing  sorting 
booms  and  dams  of  his  own,  relies  for  many 
^ears  upon  facilities  provided  by  another, 
18  held  to  be  estopped  from  maintaining  an 
action  against  the  latter  for  an  unlawful  ob- 
struction of  the  stream,  because  of  obstruc- 
tion and  delays  in  the  delivery  of  his  logs. 
(C.  C.  A.  6th  C.)  950. 

Ejection  from  street  car, 

A  street  caj*  passenger  who  tenders  a  trans- 
fer from  another  line  which  should  be  valid 
but  is  not,  because  of  a  mistake  of  the  con- 
ductor from  which  it  was  received,  is  held 
not  to  be  entitled  to  recover  for  injuries  re- 
ceived in  resisting  forcible  ejection  from  the 
car  for  refusal  to  pay  his  fare,  where  no 
more  force  is  used  than  is  reasonably  neces- 
sary to  effect  the  expulsion.  (111.)  626. 
Principal  a/nd  surety. 

Judgment  against  a  principal  for  breach 
of  contract  is  held  not  to  be  binding  on  his 
surety,  who  was  not  a  party  to  the  action. 
(Iowa)  312. 

A  judgment  against  a  constable  for  an 
unlawful  seizure  is  held  to  be  of  no  effect  as 
against  the  sureties  on  his  official  bond, 
who  were  not  parties  to  the  action  in  which 
it  was  rendered.  (Mont.)  165. 
Compromise. 

The  right  of  the  representatives  of  a  de- 
ceased person  to  compromise  a  cause  of  ac- 
tion for  his  death  without  the  consent  of 
the  next  of  kin  or  the  probate  court  is  up- 
held, although  the  action  is  brought  for  the 
beneftt  of  the  next  of  kin.     (Minn.)  354. 


IX.  Cbikinal  Law  and  Pbactice. 


Eomidde. 

The  fact  that  an  officer  attempting  to 
TOake  an  arrest  without  a  warrant,  and  be- 
ing slain  in  so  doing,  had  exceeded  his  au- 
thority, is  held  not  to  reduce  the  killing  to 
manslaughter,  if  the  slayer  had  no  valid  rea- 
son to  believe  himself  in  immediate  danger 
of  great  bodily  harm,  and  the  homicide  was 
in  ifact  perpetrated,  not  in  passion  or  sud- 
den heat,  upon  the  provocation  of  the  arrest, 
but  with  deliberate  malice  and  pronedita- 
tion.     (Fla.)   751. 

Appeal  by  state. 

A  writ  of  error  at  the  instance  of  the  at- 
torney general  to  review  a  judgment  revers- 
ing a  conviction  is  held  to  be  authorized  by 
common-law  practice  as  well  as  by  New  Jer- 
sey statutes.  (N.  J.)  346. 
Electrocution. 

The  execution  of  a  criminal  by  electricity 
is  held  not  to  be  a  cruel  or  unusual  punish- 
ment within  the  meaning  of  a  constitutional 
prohibition  of  such  punishments.  (Mass.) 
520. 

Grand  jury. 

A  statute  requiring  twenty- three  grand 
jurors  is  held  to  be,  not  merely  directory, 
but  mandatory,  and  an  indictment  by  a  less 
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number   is  held  bad   on   demurrer.     (Md.) 
83. 

Bastardy. 

The  exhibition  to  the  jury  of  a  child  nine 
months  old,  for  the  purpose  of  showing  its 
resemblance  to  the  defendant  in  a  bastardy 
case,  is  held  to  be  error.     (Iowa)  600. 
Tramp  Uiw. 

A  tramp  law  making  it  a  crime  for  a 
tramp  outside  of  the  county  of  his  residence 
to  threaten  to  do  injury  to  another  person, 
though  it  does  not  apply  to  blind  or  female 
persons  or  to  tramps  in  the  county  in  which 
they  reside,  is  held  constitutional.  ( Ohio )  863. 
Vnlaxcful  practice  of  medicine. 

In  a  prosecution  for  unlawfully  practising 
medicine  in  violation  of  a  statute,  it  is  held 
that  it  devolves  upon  the  defendant  to  prove 
that  he  has  complied  with  the  requirements 
of  the  statute  as  to  attending  a  medical  col- 
lege and  obtaining  a  certificate  of  qualifies^ 
tion,  as  such  evidence  is  not  accessible  to  the 
state,  and  is  peculiarly  within  defendant's 
knowledge  and  under  his  control.  (Kan.)  679. 
Larceny. 

The  felonious  conversion  of  money  re- 
ceived under  a  mutual  mistake  is  held  not 
to  constitute  larceny.     (Ky.)   136. 
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(The  General  Index  follows  this.) 


Aeeonnts.     Bee  EyiDENca. 

Attornerai  liability  to  client  for  mis- 
take :— (I.)  Generally ;  (II.)  in  plead- 
ing; (III.)  in  practice;  (IV.)  in  wrong 
proceeding;  (V.)  in  examination  of  ti- 
tles; (VI.)  in  pasrment  and  distribn- 
tloo  of  money;  (VII.)  in  drafting  and 
preparing  Instruments  and  decrees; 
(Vlll.j  mistakes  or  omissions  in  ad- 
vice;   (IX.)    conclusion  888 

«Ailment|  liability  of  bailee  for  damages 

to  goods  receiyed  for  cold  storage  106 

Baakai  liability  for  taking  deposit  of 
agent,  fiduciary,  or  other  representa- 
tive to  pay  his  own  debt  790 

Bond.     See  Oftickbb. 

Hooka.    See  Evidbko. 

•Clieeluii  liability  of  drawee  for  accepting 
from  agent  or  fiduciary  in  payment  of 
bis  debt.  790 

•Cold  etoragro.     See  Bailmimt. 

•Coaetltntion*!  lmw|  constitutionality 
of  retroactive  statute  creating  right 
of  action  or  of  set-off  on  account  of 
past  acts  or  transactions  984 

Oopyrifflftt.     See  Damaobs. 

Corporatlonei  right  to  consolidate: — 
(I.)  Definition;  (II.)  scope  and  limita- 
tion of  note;  (III.)  necessity  of  legis- 
lative sanction:  (a)  in  general;  (5) 
requisite  for  each  constituent;  (o) 
may  be  conditional;  (tf)  how  ex- 
pressed. (1)  in  charter  or  prior  gen- 
eral act;  (2)  statute  antecedent  to 
consolidation;  (8)  ratification  of  un- 
authorized consolidation:  (IV.)  con- 
'eolidation  as  affected  by  law :  (a)  or- 
ganic; (b)  statutory:  (1)  permissive 
statutes;  (2)  restrictive  statutes ;  (8) 
Interpretation,  application,  and  con- 
struction; (0)  common  law;  (V.)  ne- 
cessity of  stockholder's  consent:  (a) 
In  general;  (b)  how  given:  (1)  ex- 
pressly; (2)  implied;  (a)  from  legis- 
lation antecedent  to  subscription; 
(b)  from  subsequent  legislation  under 
reserved  iMwer  to  alter,  amend,  or  re- 
peal charter;  (o)  when  dispensed 
with ;  (VI.)  rights  and  remedies  upon 
unauthorised  consolidation:  (a)  pub- 
tic;  (b)  private:  (1)  the  constitu- 
ent corporations;  (2)  stockholders; 
(8)  subscribers  to  stock;  (4)  credit- 
ors, bondholders,  and  others;  (VII.) 
summary  869 

Action  for  libel  or  slander  of.— (I.)  Civil 
actions;   (II.)  criminal  actions  626 

-Criminal  law.     See  LABcairr. 

Damages.    See  also  Bailmbmt. 

Damages  for  tort  as  affected  by  loss  of 
profits: — (I.)    Scope   of   note;    (IL| 
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general  rules;  (III.)  personal  injuries: 
(a)  general  rules  as  to;  (b)  profits 
lost  as  an  element  of  damages;  (o) 
profits  lost  as  evidence;  (IV.)  tres- 
pass against  the  person;  (V.)  tres- 
pass against  property:  (a)  the  gen- 
eral rule;  (b)  profits  lost  as  an  ele- 
ment of  damages;  (o)  profits  lost  as 
evidence:  (VI.)  negligence:  (a)  scope 
and  general  rules;  (b)  failure  to  per^ 
form  and  Improper  performance  of 
legal  duties;  (o)  performance  of  acts 
In  violation  of  legal  duty :  (1)  obstruc- 
tion of  highways  and  waterways ;  (2) 
maintenance  of  nuisances  and  other 
breaches  of  duty;  (VII.)  conversion: 
(a)  general  rules  as  to;  (b)  without 
Judicial  process;  (o)  under  Judicial 
process:  (1)  by  selsure  under  wrong- 
ful attachment;  (2)  by  selsure  under 
wrongful  replevin;  (3)  by  seizure 
under  wrongful  execution  or  other  pro- 
cess; (VIII.)  wrongful  injunction; 
(IX.)  fraud  and  false  representations; 
(X.)  marine  torts:  (a)  future  and  un- 
certain profits;  (b)  profits  of  voyage 
or  charter  party  in  hand ;  (o)  how  as- 
certained and  computed;  (XI.).  in- 
fringement of  patents,  copyrights,  and 
trademarks;  (XII.)  effect  of  illegality 
of  business  giving  rise  to  the  profits; 
(XIII.)  conclusion  88 

Loss  of  profits  of  sale  or  purchase  as 
damages:— (I.)  Scope;  (II.)  breach 
by  vendor:  (a)  general  rules;  (b)  the 
rule  as  to  special  circumstances  :(1) 
generally ;  (2)  as  applied  to  notice  or 
knowledge  of  sale  or  purpose  to  resell ; 
(8)  what  notice  or  knowledge  of  resale 
sufficient;  (4)  as  applied  to  notice  or 
knowledge  of  special  use;  (6)  what 
notice  or  knowledge  of  use  sufficient; 
(c)  the  rule  as  to  the  absence  of  a 
market:  (1)  when  goods  are  praea- 
cally  unobtainable;  (2)  when  a  sub- 
stitute may  be  obtained;  (3)  when 
other  markets  may  be  resorted  to ;  (tf) 
the  rule  as  to  remoteness,  contingency, 
and  uncertainty:  (1)  generally;  (2) 
as  applied  to  cases  of  purchase  to  re- 
sell ;  (S)  as  applied  to  cases  of  purchase 
for  manufacture;  (4)  as  applied  to 
cases  of  purchase  for  use ;  (e)  the  rule 
as  to  sale  of  articles  to  be  manufac- 
tured: (1)  application  of  general 
rules:  (2)  as  applied  to  special  cir- 
cumstances ;  (8)  as  applied  to  remote- 
ness, contingency,  anduncertalnty ;  (/*) 
breach  of  warranty:  (1)  general  rules 
(2)  purchase  and  warranty  for  special^ 
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purpose;  (8)  purchase  to  resell;  (g) 
sale  of  a  business,  goodwlH,  or  exclu- 
sive right ;  (h)  breach  of  contract  to- 
convey  real  estate:  (1)  general  state- 
ment as  to ;  (2)  when  vendor  acts  in 
good  faith  ;  (3)  when  vendor  acts  makt 
lldea;  (III.)  breach  by  vendee:  (a) 
alternative  rights  of  recovery;  (D) 
when  title  does  not  pass ;  (o)  measure 
of  damages  generally ;  (d)  effect  of  no- 
tice of  refusal  to  perform ;  (e)  resale  by 
vendor:  (1)  right  to  make,  and  effect 
of;  (2)  prerequisites  to  validity  of; 
(/)  effect  of  absence  of  market,  in 
which  to  resell ;  (g)  the  rule  as  to  pur- 
chase of  articles  to  be  manufactured : 
(1)  right  to  recover  profits;  (2)  the 
measure  of  damages;  (8)  resale;  (h) 
remoteness,  contingency,  uncertainty ; 
(i)  breach  of  contract  to  purchase  real 
estate;  (IV.)  duty  to  try  to  prevent 
or  redace  damages;  (V.)  effect  of  il- 
legality ;  (VI.)  conclusion  209 

Death  y  of  person  as  condition  of  perform- 
ance of  contract  of  marriage  060 

Bvldence.     See  also  Officebs. 

Resemblance  as  evidence  of  relationship : 
— (I.)  Parol  testimony  as  to  resem- 
blance; (II.)  exhibition  of  person  for 
purpose  of  comparison;  (III.)  com- 
ment by  counsel  in  argument  600 
A  party's  books  of  account  as  evidence 
in  his  own  favor : — (I.)  General  doc- 
trines independent  of,  and  under,  stat- 
utes: (o)  entries  made  by  the  party 
himself:  (1)  rule  in  England  and  Can- 
ada ;  (2)  American  common-law  rule : 
(a)  statements  of  rules;  (b)  illustra- 
tions; (8)  rules  under  statutes:  (a) 
statements  of  rules;  (6)  miscellaneous 
illustrative  cases;  (o)  special  stat- 
utes; (d)  rule  in  Louisiana;  (e)  rule 
in  Maryland ;  (ft)  entries  by  party  who 
has  since  deceased:  (1)  rule  at  com- 
mon  law;    (2)    rule   under   statutes; 

(c)  entries  by  party  who  has  since  be- 
come insane ;  (d)  entries  In  partner- 
ship books  by  absent  or  deceased  part- 
ner;  (e)  entries  made  by  bookkeeper: 
(1)  rule  at  common  law:  (a)  where 
the  bookkeeper  is  accessible;  (ft) 
where  the  bookkeeper  Is  not  accessible ; 
(o)   where  the  bookkeeper  is  insane; 

(d)  where  the  bookkeeper  is  dead  ;  (2) 
rule  under  statutes;  if)  effect  of  stat- 
ute making  party  competent  witness 
for  self :  (g)  effect  of  statute  prohibit- 
ing party  from  testifying;  (h)  effect 
of  statute  of  limitations ;  (i)  effect  of 
amount  in  controversy ;  (II.)  rule 
where  party  keeps  a  clerk :  (a)  gen- 
erally;  (ft)  who  are  clerks;  (III.) 
form  and  requisites  generally :  (a) 
form  and  construction  of  books:  (1) 
generally;  (2)  sheets  of  paper;  (3) 
notched  stick;  (4)  shingle;  (ft)  form 
of  entry :  (1)  generally ;  (2)  pencil  en- 
tries; (3)  use  of  abbreviations  and 
hieroglyphics;  (c>  alterations  and 
erasures:  (1)  generally;  (2)  right  to 
explain;  (d)  mutilations;  (e)  inter- 
lineations: (/)  omission  to  affix  price; 
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(if)     omission      to      state     quantity,, 
weight,    etc. ;    (IV.)    entries    original 
or     transferred:    (a)     general     rule; 
(ft)    entries    transferred    from    mem- 
oranda:  (1)    generally;     (2)    entries 
partly    original     and     partly     trans- 
ferred;    (3)     memoranda     made     by 
third   persons;    (4)    time   for   making: 
transfer :   (c)  ledgers  r  (1)  generally ; 
(2)    use   as  secondary  evidence;    (3) 
original   entries  in   ledger  form ;    (d> 
balances ;  (V.)  time  for  making  the  en- 
tries: (a)  general  rule;  (ft)  entries  In- 
usual  course  of  business;   (c)  entries 
made  before  transactions  closed;    (d) 
entires   completed    when   transactions, 
closed:    (e)   entries  made  all  at  one 
time;   (f)  undated  entries;   (p)  lump> 
chai'ges ;  (VI.)  regularity  as  to  course- 
of   business:    (a)    general    rule;    (ft) 
where  book  contains  but  one  entry  or 
set  of  entries;  (c)  entries  relating  to- 
party 's  business ;  (VII.)  entries  show- 
ing intent  to  charge;  (VIII.)  authenti- 
cation and  correctness  of  books  an<!^ 
entries:   (a)  general  rule  as  to  neces- 
sity;  (ft)   oath  of  the  party  himself; 
(0)   proof  by  customers;    (d)   miscel- 
laneous cases ;    (e)    entries  made  by^ 
bookkeeper:    (1)    verification   general- 
ly; (2)  miscellaneous  instances;  (IX.> 
knowledge  of  the  person  making  the- 
entries:  (a)  general  rule;  (ft)  entries- 
made  on   information   verified   by   in- 
formant:   (X.)   effect  of  exhibition  of 
books  to,  and  admission  of  correctness 
by,  the  person  charged;   (XI.)  use  of 
whole   book  after  use  of  part :     (a) 
when  introduced  by  the  adverse  party  ; 
(ft)    when    introduced    by    the    party 
himself;  (XII.)  books  produced  on  no- 
tice:    (a)    effect    of   inspection    only; 
(ft)    effect    of    introduction;    (XIII.) 
production  of  all  books  pertaining  t<K 
transactions ;      (XIV.)      pass     books ; 
(a)    general    rules;     (ft)     bank    pass 
books;    (XV.)    secondary   evidence  of 
contents  of  absent  books :  (a)  oral  evi- 
dence generally;  (ft)  copies  and  tran- 
scripts:   (1)    where  the  originals  are 
lost  or  destroyed ;  (2)  where  the  orig- 
inals are  beyond  Jurisdiction  of  court ; 
(8)    original   must  be  properly  kept ; 
(4)  correctness  of  copy:  (5)  rule  un- 
der Pennsylvania  affidavit  of  defense 
law;    (XVI.)    province   of   court   and 
Jury  :  (a)  preliminai-y  question  for  the 
court;   (ft)   effect  of  failure  to  object 
at  trial ;  (c)  rulings  on  offers  and  ob- 
jections;    (d)    appellate    review;    (s) 
questions  for  Jury  54^ 

What  is  provable  by  books  of  account: 
— (I.)  Scope  of  note;  (II.)  sale  and 
delivery  of  goods  :  (a)  delivery  to  third 
person:  (1)  entries  against  party 
sued;  (2)  entries  against  person  re- 
ceiving goods;  (3)  delivery  to  agent; 
(4)  delivery  to  wife;  (ft)  entries  to 
charge  a  copartnership;  (c)  entries 
to  charge  two  or  more  persons  joint- 
ly;  (d)  delivery  in  payment  of  indebt- 
edness;  (c)  delivery  for  sale  on  corn- 
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fnl98ion;  (/)  character  of  goods  de- 
livered ;  (g)  miscellaneous  cases  of 
proper  and  Improper  book  charges; 
(III.)  work  done,  and  services  ren- 
dered, and  materials  famished:  (a) 
particular  kinds  of  work  and  services 
provable:  (1)  physical  labor;  (2) 
professional  services;  (3)  fees  for  of- 
ficial services;  (4)  charges  for  car- 
riage :  (5)  charges  for  board,  etc. ; 
(6)  miscellaneous  cases;  (2))  work 
done  by  servant;  (c)  work  done  for, 
and  materials  furnished  to,  third  per- 
son:  (1)  entries  against  party  sued; 
(2)  entries  against  person  for  whom 
work  done;  (d)  miscellaneous  cases; 
(lY.)  money  paid  out  or  loaned: 
(a)  nonstatutory  rule:  (1)  generally; 
(2)  to  prove  payment  of  note;  (3> 
to  remove  bar  of  statute  of  limita- 
tions; (4)  disbursements  by  an  agent; 

(5)  advancements  to  child  by  parent ; 

(6)  money  paid  to  third  person;  (b) 
course  of  business  or  custom ;  (o)  ef- 
fect of  amount  of  single  entry ;  (d) 
statutory  rule;  (V.)  collateral  facts 
generally;  (VI.)  contracts  and  their 
performance :  (a)  contracts  generally ; 
ih)  negotiable  Instruments;  (o) 
agency ;  (d)  use  and  occupation  of 
realty;  (e)  performance  or  nonper- 
formance of  contract:  (1)  general 
rule;  (2)  delivery  of  goods  under 
terms  of  contract;  (8)  work  done 
under  special  contract;    (VII.)  owner- 

.  ship  of  property  ;  (VIII.)  contradlc* 
tlon  and  corroboration  of  witnesses: 
(a)  contradictions;  (h)  corrobora- 
tions: (1)  generally;  (2)  of  impeached 
witness;  (IX.)  pecuniary  condition; 
(X.)  proof  of  negative;  <XI.)  amount 
and  value  of  insured  goods  burned; 
(XII.)  miscellaneous  cases. 
Partnership  books  of  account  as  evi- 
dence:— (I.)  Scope; (II.)  general  rules 
as  to  admissibility :  (a)  to  prove  part- 
nership aflTairs;  (b)  to  prove  or  dis- 
prove partnership;  (III.)  in  favor  of 
the  partnership  or  a  partner;  (IV.) 
against  the  partnership  or  a  part- 
ner: (a)  the  general  rule;  (b)  access 
and  effect  of  nonaccess;  (o)  against  a 
special  or  dormant  partner;  (V.)  as 
between  the  partners :.  (a)  general  rule 
as  to  admissibility;  (b)  considera- 
tion in  construction  of  partnership 
agreement ;  (o)  access  and  effect  of 
nonaccess;  (d)  the  rule  as  applied  to 
entries  by  surviving  or  liquidating 
partner;  (e)  admissibility  of  state- 
ments taken  from  books;  (f)  actions 
between  partners  other  than  for  an  ac- 
counting: (VI.)  conclusion 

V*rAud«  See  Damaobs. 

HifflavvAys.   See   Stbbbt  Bailwats. 

Husband  and  wife|  validity  of  agree- 
ment to  marry  on  death  or  divorce  of 
present  husband  or  wife 

Injnnotion.      See   Damaobs. 

Inanraneei  time  when  insurable  interest 
must  exist  under  fire  policies: — (I.) 

52  L.  K.  A. 
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Interest  at  the  time  of  the  policy: 
(II.)  interest  at  time  of  policy,  and  at 
time  of  loss:  (III-)  interest  at  time  of 
loss ;  (IV.)  policies  on  fluctuating  prop- 
erty :  (o)  in  store  or  on  farm;  (b) 
held  by  bailees  or  warehousemen ;  (V.) 
summary  830 

Duty  of  insured  to  submit  to  examina- 
tion and  furnish  Information  to  in- 
surer 424 

Jndsment.  See  Officbbs. 

Larceny;  of  money  or  property  delivered 

by  mistake  13^ 

lifbel  and  slander.     See  Cobporations. 

Memoranda.     See  Bvidrncb. 

Nefcllsence.     See  also  Damages. 

Liability  of  owner  or  occupant  of  land 
for  spread  of  weeds  or  noxious  vegeta- 
tion to  adjoining  premises.  298 

Ofllcers;  effect  against  surety  on  official 
bond,  of  Judgment  against  officer: — 
(I.)  Introductory;  (II.)  when  not  evi- 
dence :  (a)  Judgment  recovered  In  ac- 
tion ;  (b)  Judgment  on  motion  for  rule 
absolute  or  amercement;  (III.)  when 
prima  fade  evidence:  (a)  Judgment 
recovered  In  action ;  (b)  Judgment  on 
motion  for  rule  absolute  or  amerce- 
ment ;  (IV.)  when  conclusive  evidence : 

(a)  Judgment  recovered  in  evidence; 

(b)  Judgment  on  motion  for  rule  ab- 
solute or  amercement ;  (V.)  in  action 
on  bond  of  deputy  officer :  (a)  when 
not  In  evidence:  (1)  Judgment  against 
superior;  (2)  Judgment  against  dep- 
uty ;  (b)  when  prima  facie  evidence ; 
(o)  when  conclusive  evidence;  (VI.) 
Judgment  In  favor  of  principal ;  (VII.) 
executors,  administrators,  and  guar- 
dians: (a)  when  not  evidence;  (b) 
when  prima  facie  evidence ;  (c)  when 
conclusive  evidence  165 

Partnership.      See  Evidbncb. 

Patent.     See  Damaobs. 

Principal  and  affenti  liability  of  bank 
or  other  depositary  or  of  drawee  for 
taking  deposit  of  sgent,  fiduciary,  or 
other  representative  to  pay  his  own 
debt: — (I.)  Scope  of  note;  (II.)  check 
or  draft  drawn  by  agent,  fiduciary, 
etc. :  (a)  where  same  Is  on  Its  face 
drawn  in  fiduciary  or  representative 
capacity';  (b)  where  same  does  not 
show  agency  or  representative  char- 
acter ;  (III.)  depositary  applying  trust, 
etc.,  funds  to  Its  own  claim  agailnst 
agent,  etc.  790 

Principal  and  surety.     See  OmcBBS. 

Street  railways |  liability  of  street  rail- 
way company  for  defect  In  track  or 
street : — (I.)  Grounds  of  company's  lia- 
bility ;  (II.)  defects  in  tracks ;  defects 
in  street  caused  by  company  :  (a)  duty 
as  to  construction  and  repair,  general- 
ly;  (b)  particular  defects  or  obstruc- 
tions ;  (c)  removal  of  snow ;  (d)  pre- 
sumption of  negligence;  duty  to  in- 
spect ;  notice  of  defect ;  time  to  repair ; 
(III)  defects  In  street  not  caused  by 
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the  comiMny;  (IV.)  remedy;  (V.)  ef- 
fect of  munlcliwl  direction  or  sanc- 
tion;  (YI.)  ihiftlnsr  liability:  effect  of 
negligence  of  municipality  or  of  other 
company  ;  (VII.)  notice  of  Injury 

Trespass.     See  Damaqrs. 

Trover.     See  Damaoia. 
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liability   for   taking  deposit   of 
funds   in  payment   of  tmstee's 


Trusts; 

trust 

debt 
Vendor    «nd    purelaMer.      Bee    Dam- 

AQBS. 

Weeds.     See  NBQLiQBMCBi 


TM 


Digitized  by 


Google 


GENERAL  INDEX 


TO 


OPINIONS,  NOTES  AND  BEIEFS. 

(Separate  Index  to  Notes  precedes  this.) 


ACCOUNT  BOOKS. 

See     Evidence,    12-18, 
Brtefs. 


Notes     and 


ACTION  OB  SUIT. 

Due  Process  of  Law  in,  see  Constitu- 
tional Law,  19. 

On  Void  Promise  by  One  Performing, 
see  Contracts,  21. 

In  FiKieral  Court  to  Enforce  Stockhold- 
er'n  Liability,  see  Coubts,  3. 

By  Wife  for  Alienation  of  Affections, 
see  Husband  and  Wife,  2,  3. 

For  Nuisance,  see  Nxhsances,  6. 

By  Individual;  Obstruction  of  Stream, 
see  W^ATEBS,  3. 

1.  One  cannot  be  heard  to  complain  that 
«  statute  which  discriminates  between 
•classes  of  persons  in  the  imposition  of 
burdens  of  municipal  control  and  taxation 
is  unconstitutional  as  being  a  denial  of  the 
•equal  protection  of  the  law,  unless  he  be- 
longs to  one  of  the  classes  discriminated 
jigainst.     Kansas  City  v.  Clark  (Kan.)  321 

2.  A  corporation  for  whose  benefit  a  stipu- 
lation in  a  lease  against  the  sale  on  the 
premises  of  any  beer  of  other  makers  was 
clearly  understood  to  be  made  can  enforce 
the  contract,  although  it  is  not  h  party  to 
at.     Ferris  r.  American  Brewing  Co.  (Ind.) 

305 

3.  A  prior  entry  upon  the  premises,  or  a 
-demand  for  the  possession,  is  not  necessary, 
upon  the  breach  of  a  condition  subsequent, 
i>efore  suit  to  recover  possession.  Lyman 
V.  Suburban  R.  Co.    (111.)  045 

4.  One  who,  after  full  knowledge  of  the 
fraud  and  deceit  by  which  he  has  been  in- 
duced to  make  a  contract  of  sale,  goes  for- 
ward and  executes  it  notwithstanding  the 
fraud,  cannot  recover  for  the  looses  caused 
by  the. deceit,  even  to  the  extent  of  the  dam- 
age sustained  by  partial  performance  before 
full    knowledge    of    the    deceit.     Simon    v. 

Okwdyear  Metallic  Rubber  Shoe  Co.   (C.  C. 

A.  (iih  C.)  745 

.1.  An  action  for  interference  with  the  ex- 

•«Tcise  of  the  right  of  burial  by  proper  rel- 

4itive8  may  be  brought  by  them  without 
joining  as  a  party  plaintiff  a  nonresident 
lister  of  the  decedent,  who  was  not  present 

S,2  L.  R.  A. 


when    the    attempt    to    bury    was    made. 
Wright  V.  Hollywood  Cemetery  Corp.  (Ga.) 

621 

6.  Prosecution  for  the  offense  of  bringing 
sheep  into  the  state  from  infected  districts 
may  be  instituted  in  any  county  where  the 
sheep  are  found.  State  v.  Rasmussen 
(Idaho)  78 

Notes  and  Briefs. 

See  also  Executobs  and  Adiunibtratobs; 
Receivers. 

Action;  on  contract  by  person  other  than 
party.  305 

Control  of;  right  of  interested  persons  to 
interfere.  05 

Against  executor  or  adndnistrator  in  of- 
ficial capacity.  644 

ACT  OF  OOD. 

Not  Excuse  Performance,  see  Con- 
tracts, 15. 

ADOPTION. 

Right  of  Adopted  Child  under  Deed,  see 
Deeds. 

AFFIDAVIT. 

Admissibility  of,  on  Application  for  In- 
junction, see  Injunction,  0. 

AIB. 

From     Highway,    see    Highways,    5; 

Nuisances,  5. 
See     also     Easements,     Notes     and 
Briefs. 

AIiIEKATION  OF  AFFECTIONS. 

Wife's  Right  of  Action,   see   Husband 
and  Wife,  2,  3,  Notes  and  Briefs. 
See  also  Evidence,  30,  31. 

AUMONY. 

Enforcing   Judgment    in    Other    State, 

see  JUDOMENT,  4. 

ANIMALS. 

Authority  to  Governor  to  Prohibit  Im- 
portation, see  Constitutional 
Law,  2. 
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Annuity  ;  Appeal  and  Euros. 


ANHUITY. 

Protection    of,    as    Spendthrift    Trust, 
see  Wills. 

Notes  and  Briefs. 

Nature  of;  in  lieu  of  other  interest; 
reaching  by  creditors*  bill.  642 

APPEAI.  AND  ERROR. 

1.  The  granting  by  the  appellate  division 
of  a  writ  of  mandamus  to  compel  a  munici- 
pal officer  to  perform  a  ministerial  duty  is 
not  reviewable  by  the  court  of  appeals,  al- 
though relator  was  not  entitled  to  the  writ 
absolutely  and  as  matter  of  legal  right. 
People  ex  rel.  Rodgers  v.  Coler  (N.  Y.)  814 

2.  A  writ  of  error  at  the  instance  of  the 
attorney  general  in  a  criminal  case  may  be 
sued  out  from  the  New  Jersey  court  of  ap- 
peals to  review  a  judgment  of  the  supreme 
court  reversing  a  conviction,  since  such  a 
writ  is  not  only  authorized  by  the  common- 
law  practice,  but  is  expressly  provided  for 
by  N.  J.  act  1799  (2  Gen.  Stot.  p.  1391), 
enacting  that  errors  happening  in  the  su- 
preme court  shall  be  heard  by  the  court  of 
appeals  in  all  causes  of  law,  and  that  the 
attorney  general,  in  behalf  of  the  state  or 
for  any  person  damnified  or  aggrieved  by 
any  judgment  in  the  supreme  court,  may  sue 
forth  a  writ  of  error.  State  v.  M^er  (N. 
J.  Err.  &  App.)  346 
Assisnment  of  error. 

3.  An  assignment  of  error  that  there  is 
no  credible  proof  to  sustain  a  verdict  is  bad 
in  form,  because  it  is  the  exclusive  province 
of  the  jury  to  pass  upon  the  credibility  of 
witnesses.    Brown  v.  Odill   (Tenn.)         060 

4.  An  assignment  of  error  to  the  exclu- 
sion of  the  evidence  of  a  certain  witness, 
some  of  which  was  properly  excluded,  is 
sufficient,  in  the  Tennessee  court  of  chan- 
cery appeals,  to  reach  the  incorrect  part  of 
the  ruling  of  the  court.  Royston  v.  Mc- 
Culley  (Tenn.)  899 
Hearing  and  determination. 

5.  Findings  of  a  trial  court  on  the  ques- 
tion of  the  waiver  of  a  forfeiture  by  receiv- 
ing subsequent  payments  do  not  present  any 
question  of  law  for  review  on  appeal  by  the 
supreme  court  after  affirmance  by  the  ap- 
pellate court  of  Illinois,  where  such  findings 
are  made  on  a  denial  of  the  facts  alleged  to 
constitute  the  waiver  after  a  demurrer  to 
the  pleading  which  set  them  up  has  been 
overruled.  Moerschbaecher  v.  Supreme 
Council  Royal  League  (111.)  281 

6.  That  questions  raised  by  exceptions  to 
instructions  and  to  refusals  to  instruct  are 
the  same  as  would  be  raised  by  a  motion  to 
dismiss  the  complaint  will  not  preclude  the 
court  of  appeals  from  considering  them  aft 
er  unanimous  affirmance  by  the  appellate 
division  where  there  was  no  request  for  di- 
rection of  a  verdict  or  nonsuit,  since  the 
constitutional  provision  which  precludes 
that  court  from  looking  into  the  record  to 
see  if  there  is  any  evidence  to  support  the 
verdict  equally  precludes  looking  into  the 
evidence  to  see  whether  or  not  the  propo- 
62  L.  R.  A. 


sition  requested  to  be  charged  would  logi- 
cally have  been  fatal  to  the  disposition  of  ». 
motion  for  nonsuit  or  for  direction  of  i^ 
verdict.  McGuire  v.  Bell  Teleph.  Co.  (N- 
Y.)  437 

7.  It  will  be  presumed  on  appeal  that  an- 
appellant  who  had  an  appealable  interest^ 
as  shown  by  the  record,  at  the  time  when> 
the  judgment  was  rendered,  still  has  such 
right,  in  the  absence  of  proof  to  the  con- 
trary.   Wood  V.  Seattle  (Wash.)  369- 

8.  It  will  be  presumed  that  a  judgment 
appealed  from  was  within  the  pleadings  and 
justified  by  the  proof,  if  nothing  appears  to 
the  contrary.  Carter  v.  Gibson  (Neb.)     46S 

9.  The  presumption  that  the  abstract  on* 
appeal  contains  the  record,  which  arises  un- 
der Iowa  Code,  §  4118  (supreme  court  rule- 
22),  unless  it  is  denied  or  corrected  by  i^ 
subseauent  abstract,  includes  the  presump- 
tion that  the  abstract  embodies  all  the  evi- 
dence, though  that  fact  is  not  expressly" 
stated,  and  that  the  proper  steps  have  beei» 
taken  to  make  the  evidence  of  record. 
Kirchman  v.  Standard  Coal  Co.  (Iowa)  319- 

10.  An  objection  to  the  validity  of  a  con- 
tract for  a  street  improvement,  not  made  ii^ 
the  court  below,  cannot  be  considered  on  ap- 
peal from  a  judgment  of  sale  for  nonpay- 
ment of  a  special  assessment.  Fiske  v. 
People  ex  rel.  Raymond  (111.)  291 

11.  A  fatal  objection  either  to  a  cause  of 
action  or  to  a  defense,  when  it  is  shown  by^ 
the  record  and  could  not  have  been  obviated 
if  raised  in  the  court  below,  may  be  raised 
for  the  first  time  on  appeal.  Wilson  v» 
Alabama  G.  S.  R.  Co.    (Miss.)  357 

12.  An  exception  to  a  ruling  admitting^ 
incompetent  evidence  is  not  waived  by  of- 
fering testimony  on  the  same  line,  in  tho> 
exceptant's  own  interest.  Horres  v.  Berke- 
ley Chemical  Co.   (S.  C.)  36 

13.  The  right  to  except  to  an  order  in  ef- 
fect striking  a  portion  of  a  petition  upoik 
demurrer,  and  limiting  the  plaintiff's  right 
of  recovery  to  specific  items  was  not  lost 
because  they  consented  to  so  much  of  a  ver- 
dict which  the  court  directed  in  their  favor 
as  related  to  the  amount  they  were  entitled 
to  recover  upon  such  items.  Wright  v. 
Hollywood  Cemetery  Corp.   (Ga,)  621 

14.  The  submission  by  defendant  of  it» 
case  to  the  jury  upon  the  evidence  and  gen- 
eral instructions  as  to  the  law,  after  refusal 
of  its  request  for  an  instruction  to  return, 
a  verdict  of  not  guilty,  asked  at  the  close 
of  plaintiff's  testimony  and  again  at  the  con- 
clusion of  all  the  evidence,  is  not  a  waiver 
of  the  right  to  assign  error  for  such  refusal. 
West  Chicago  Street  R.  C)o.  v.  LidermaD> 
(111.)  655- 

15.  Where  the  evidence  is  conflicting,  and 
is  sufficient  to  support  the  verdict,  it  ^lill" 
not  be  reviewed  on  appeal.  McConnell  v. 
Poor   (Iowa)  312- 

16.  A  finding  of  the  trial  court  on  t  he- 
question  whether  or  not  a  refusal  to  answer 
as  to  the  cost  of  insured  property  will  pre- 
vent recovery  on  an  insurance  policy  whiol* 
requires  the   insured  to  submit    to  "  an   ex- 
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amination  will  not  be  reviewed  by  the  New 
York  court  of  appeals,  since  it  is  a  finding 
on  a  question  of  fact,  or  a  mixed  question 
of  law  and  fact.  Porter  v.  Traders'  Ins. 
Co.   (N.  Y.)  424 

17.  Permitting  the  signature  of  the  clerk 
and  master  of  the  court  to  be  afibced  to  the 
jurat  of  an  answer  on  the  trial  of  the  case 
and  before  the  answer  is  read,  <m  ootinsers 
statement  that  it  has  been  sworn  to  before 
fiuch  officer,  instead  of  on  the  evidence  of  the 
officer  himself,  is  not  reversible  error  unless 
it  appears  that  the  evidence  so  accepted  has 
led  the  chancellor  aside  from  the  truth  to 
the  injury  of  the  litigant  affected  thereby. 
Royston  v.  McCulley  (Tenn.)  899 

18.  In  a  suit  by  the  wife  of  a  member  of 
a  mutual  benefit  association  who  is  the  bene- 
ficiary named  in  the  cei-tificate,  to  recover 
the  amount  of  the  death  benefit  named 
therein,  the  admission  in  evidence  by  the 
trial  judge  over  objection,  of  parol  declara- 
tions  of  the  secretary  to  the  plaintiff, 
waiving  the  payment  or  assessments  for 
death  benefits  required  by  the  by-laws  until 
such  time  as  she  should  find  out  whether 
her  husband  was  dead  or  alive,  is  error. 
Kocher  v.  Supreme  Council  C.  B.  L.  (N.  J. 
Err.  &  App.)  861 

19.  Remarks  of  counsel  in  argument  as 
to  matters  not  in  evidence  are  not  ground 
for  reversal  on  appeal,  where,  the  court  de- 
clined to  permit  him  to  proceed,  and 
charged  the  jury  to  disregard  statements  as 
to  facts  not  in  evidence,  and  the  remarks 
were  not  manifestly  intended  to  unduly  in. 
fluence  or  mislead  the  jury.  Boyd  v.  Port- 
land Gen.  Elec.  Co.  (Or.)  609 

20.  The  concurrent  finding  of  a  master 
and  a  chancellor  on  a  disputed  matter  of 
fact  cannot  be  reversed  on  appeal  by  the 
chancery  court  of  appeals,  where  there  is 
material  evidence  to  support  it.  Royston 
V.  McCulley  (Tenn.)  899 

21.  A  referee's  findings  must  be  against 
the  clear  preponderance  of  evidence  in  or- 
der to  be  set  aside  on  appeal.  Guetzkow 
Bros.  Co.  V.  A.  H.  Andrews  &   Co.    (Wis.) 

209 

22.  A  verdict  for  $2,800  in  a  suit  for 
breach  of  promise  of  marriage,  when  both 
parties  were  and  still  are  of  excellent  char- 
acter and  standing,  and  the  defendant  rep- 
resented his  estate  to  be  worth  $10,000, 
though  he  now  contends  that  it  is  worth 
much  less,  while  the  plaintiff  has  no  estate 
of  her  own  and  her  father  is  in  humble  cir- 
cumstances, will  not  be  set  aside  on  the 
ground  that  it  is  so  excessive  as  to  indicate 
prejudice,  passion,  caprice,  or  corruption 
on  the  part  of  the  jury.  Brown  v.  Odill 
(Tenn.)  660 

Notes  and  Bbiefs. 

Appeal;  by  state  in  criminal  case.        347 

Direction  to  disregard  evidence,  not  cure 

error.  510 

APPURTENANCES. 

Of  Yacht,  see  Sale,  2. 
.52  L.  R.  A. 


Notes  and  Bbhefs. 
Of  ship,  what  constitutes. 


474 


ARBITRATION. 

Provision  in  Franchise,  see  Municipal 

COSPOBATIONS,   4. 

ARREST. 

Unlawful,  as  Reducing  Homicide,   see 

HOMICIDB. 

Exemption  from,  While  Attending 
Court ;.  Extent  of,  see  Writ  and 
Pbooess. 

1.  An  officer  cannot,  under  the  laws  of 
Florida,  lawfully  arrest  a  person  without  a 
warrant  for  the  bare  crime  of  carrying  con- 
cealed weapons,  whether  he  knows  it  of  his 
own  knowledge,  or  is  informed  of  it  by 
others,  and  whether  it  occurs  in  or  out  oif 
his  presence,  unless  it  is  done  in  such  man- 
ner or  under  such  circumstances  as,  in  the 
presence  of  the  officer,  to  create,  threaten, 
or  amount  to  a  breach  of  the  peace;  and 
even  in  the  latter  case  the  arrest  would  be 
authorized,  not  from  the  bare  fact  of  carry- 
ing concealed  weapons,  but  because  of  the 
threatened  or  actual  breach  of  the  peace 
accompanying  it.    Boberson  v.  State  (Fla.) 

761 

2.  If  an'  attempt  to  arrest  be  unlawful, 
the  party  sought  to  be  arrested  may  use 
such  reasonable  force,  proportioned  to  the 
injury  attempted  upon  him,  as  is  necessary 
to  effect  his  escape,  but  no  more;  and  he 
cannot  do  this  by  using  or  offering  to  use 
a  deadly  weapon,  if  he  has  no  reason  to  ap- 
prehend a  greater  injury  than  a  mere  un- 
lawful arrest.  Id. 

ASSAUIiT. 

By  Driver,  see  Masteb  and  Sebvant,  7. 

Notes  and  Brxets. 

Liability  of  master  for  assault  by  serv- 
ant. 685 

ASSIGNMENT. 

Of  Policy  as  Affecting  Mortgagee,  see 
Insurance,  16. 

An  assignment  of  the  claims  of  laborers 
to  a  bank  which  furnishes  money  to  their 
employer  to  pay  them  is  not  effected  by  the 
indorsement  of  the  orders  by  the  laborers 
as  evidence  of  payment,  and  their  retention 
by  the  bank  as  vouchers.  United  States, 
use  of  Fidelity  Nat.  Bank  v.  Bundle  (C.  C. 
A.  9th  C.)  505 

ASSOCIATIONS. 

See  Benevolent  Societies. 

ASSXrMPSIT. 

For  Ill^al  Portion  of  Assessment,  see 
Taxes,  7. 

1.  The  payment  by  one  receiving  a  negoti- 
able promissory  note  indorsed  for  collection, 
of  the  amount  thereof  out  of  his  own  funds, 
if  made  with  tlie  assent  of  the  maker,  rend- 
ers the  latter  liable  as  for  money  paid  to 
his  use,  or  on  the  note  as  a  reissued  note; 
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but  as  to  a  maker  who  does  not  assent  to 
such  payment  there  is  no  liability.  People's 
&  Drovers'  Bank  v.  Ciaig  (Ohio)  872 

2.  One  who  takes  checks  drawn  by  a  per- 
son as  treasurer  of  a  corporation,  in  pay- 
ment of  his  individual  debt,  is  liable  to  the 
corporation  for  tlie  amount  of  the  checks 
after  they  have  been  paid,  if  the  funds  of 
the  corporation  have  been  in  this  wav  mis- 
appropriated by  the  treasurer  to  pay  his  in- 
dividual obligation.  Rochester  &  C.  Turnp. 
R.  Co.  V.  Paviour  (N.  Y.)    .  790 

Notes  and  Bioefb. 

Against  one  procuring  surrender  of  note 
without  payment.  873 

ATTACHMENT. 

See  Gabkisument. 

ATTOBNET  IN  FACT. 

Implied  Contract  to  Pay  for  Services, 

see  Contracts,  2. 
Recovery  against,  for  Use  of  Premises, 

see  Damages,  10. 

ATTORNEYS. 

As  Employee  of  Railroad,  see  Insol- 
vency. 
Privilege  of,  see  Witnesses,  6. 
See  also  Evidence,  24. 

1.  Attorneys  are  not  liable  to  their  client 
for  an  error  of  judgment  upon  a  doubtful 
question  of  law,  such  as  a  determination  to 
proceed  in  a  pending  action  in  a  state  court, 
instead  of  abandoning  that  and  presenting 
their  claim  against  a  receiver  in  a  Federal 
court,  where  the  circumstances  were  such 
that  attorneys  of  the  greatest  eminence  in 
the  profession  might  well  have  doubted  as  to 
the  best  course  to  pursue  to  attain  success 
for   their   client     Hill  v.   Mynatt    (Tenn.) 

883 

2.  A  stipulated  compensation  of  attorneys, 
consisting  of  30  per  cent  of  the  amount  re- 
covered in  an  action  for  unliquidated  dama- 
ges, on  which  insurance  companies  have 
some  claims  for  subrogation,  is  properly 
paid  out  of  the  fund  recovered,  before  pay- 
ing over  any  of  the  money  to  the  insurers, 
whore  they  have  paid  over  the  insurance 
money  with  full  knowledge  of  this  agree- 
ment, and  have  permitted  the  attorneys  to 
proceed  in  the  litigation  without  objection. 
Svea  Assur.  Co.  v.  Packham  (Md.)  95 

Notes  and  Briefs. 

Attorneys,  as  employees  under  statute  giv- 
ing preferences.  479 

Liability  to  client  for  mistake: — (I.) 
Generally;  (II.)  in  pleading;  (III.)  in 
practice;  (IV.)  in  wrong  proceeding;  (V.) 
in  examination  of  titles;  (V7.)  in  payment 
and  distribution  of  money;  (VII.)  in  draft- 
ing and  preparing  instruments  and  decrees; 
(VIII.)  mi&takes  or  omissions  in  advice; 
(IX.)  conclusion.  883 

BAII^MENT. 

Bailees  for  hire  who  received  dressed 
poultry  to  be  kept  in  cold  storage,  without 
52  L.  R.  A. 


any  specific  a^eement  respecting  the  tem- 
perature to  be  maintained,  are  not  liaUa 
for  a  damaged  condition  of  the  poultry  due 
to  the  fact  that  the  temperature  was  too 
hi^h,  when  this  was  such  ae  is  usually  main- 
tained in  cold-storage  rooms,  and  both  par- 
ties supposed  it  would  be  sufficiently  cold, 
but  it  was  not  so  low  as  that  at  which  a 
freezer  is  kept.    Allen  v.  Somers  (Conn.) 

106 
Notes  and  Briefs. 

See  also  Sale. 

Bailment;  liability  of  bailee  for  damages 
to  goods  received  for  cold  storage.  106 

BANK  CEBTIFICATES. 

Gift  of,  see  Gift,  4. 

BANKBUPTCT. 

A  life  insurance  policy  of  a  bankrupt, 
which  has  a  cash  surrender  value,  passes  to 
his  trustee  in  bankruptcy  as  assets  under 
the  bankrupt  act  of  1898,  9  70,  unless  its 
cash  surrender  value  is  paid  over  or  secured 
to  the  trustee,  although  by  the  laws  of  the 
state  in  which  the  bankrupt  resides  such 
policies  are  exempt  from  claims  of  creditors, 
and  the  bankrupt  act,  §  6,  provides  in  gener- 
al that  the  same  exemptions  shall  exist  un- 
der that  act  as  exist  under  state  laws,  since 
the  specific  provisions  of  §  70,  providing 
that  such  a  policy  shall  pass  to  the  trustee 
unless  its  cash  surrender  value  is  paid  over, 
constitute  a  limitation  of  the  more  general 

grovisions  of  §  6.    Re  Scheld  (C.  C.  A.  9th 
I.)  188 

Notes  and  Briefs. 
Bankruptcy;  life  insurance  as  assets.  188 

BANKS. 

Furnishing  Money  to  Pay  Labor  Claims, 

see  Bonds,  1. 
Presumption   as   to   Payments   out   of 

Own  Funds,  see  Evidence,  10. 
Gift  of  Money  in,  see  Gift,  1,  2. 

1.  The  discrimination  in  favor  of  banks 
within  the  state,  as  compared  with  national 
banks  outside  the  state,  made  by  Vt  Stat.  § 
1306,  providing  that  negotiable  paper  may 
be  attached  by  trustee  process  Before  notice 
of  transfer,  but  that  negotiable  paper  actu- 
ally transferred  to  a  bank  in  the  state  be- 
fore due  shall  be  exempt  from  attachment 
does  not  make  the  statute  invalid  on  the 
ground  that  it  tends  to  impair  the  utility 
of  a  national  bank  outside  the  state  as  an 
instrumentality  of  the  Federal  government. 
Hawley  v.  Hurd  (Vt.)  195 

•  2.  A  bank  cannot  justify  the  payment  of 
a  check  on  the  indorsement,  by  one  who  pro- 
cured it  by  representing  himeelf  as  another, 
of  the  latter's  name, — ^at  least  under  a  stat- 
ute declaring  an  indorsement  to  be  wholly 
inoperative  which  is  made  without  the  au- 
thority of  the  person  whose  signature  it  pur- 
ports '  to  be.  Tolman  v.  American  Nat. 
Bank  (R.  1.)  877 

3.  One  who  deposits  for  collection  a  ohe<»k 
on  a  distant  bank,  with  knowledge  that  it 
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18  the  only  bank  in  the  place,  and  that  the 
check  will  be  collected  without  expense  to 
him  through  other  banks,  in  accordance  with 
banking  usages,  is  estopped  from  charging 
the  bank  in  which  he  deposited  it  with  neg- 
ligence in  sending  it  to  a  correspondent  who 
forwards  it  to  the  drawee  for  collection,  in 
accordance  with  the  custom  in  such  cases. 
Wilson  V.  Carlinville  Nat.  Bank  (111.)     632 

4.  The  failure  to  collect  a  check  in  conse- 
quence of  the  negligence  of  a  bank  to  which 
it  was  sent  for  collection  by  a  bank  in  which 
it  was  deposited  for  collection  will  not  pre- 
clude the  latter  bank  from  recovering  the 
amount  thereof  from  the  depositor,  to  whom 
it  had  given  cr^it  for  the  amount,  if  that 
bank  exercised  due  care  in  selecting  the  cor- 
respondent to  which  it  sent  the  check,  since 
the  correspondent  bank  is  the  agent  of  the 
depositor.  Id. 

5.  Knowledge  on  the  part  of  a  bank  when 
discounting  drafts,  that  they  were  given  in 
consideration  of  a  promise  to  deliver  coal 
in  the  future,  will  not  affect  its  right  to  en- 
force payment  of  them,  although  the  promise 
is  not  complied  with^  if  it  took  the  drafts 
for  value  before  maturity  and  before  the 
time  for  delivery  had  arrived.  Tradesmen's 
Nat.  Bank  v.  Curtis  (N.  Y.)  430 

6.  Mon^  collected  by  a  bank  for  another 
on  notes  or  drafts,  and  retained,  does  not 
become  a  part  of  the  assets  of  the  bank,  but 
is  held  in  trust  for  the  owner,  so  that,  in 
case  the  bank  becomes  insolvent  and  goes  in- 
to the  hands  of  a  receiver,  the  person  for 
whom  such  money  is  collected  is  a  preferred 
creditor.     State  v.  Edwards  (Neb.)  858 

7.  A  deposit  obtained  by  fraud  when  a 
bank  is  hopelessly  insolvent  creates  a  trust 
in  favor  of  the  depositor,  which  can  be  recov- 
ered from  a  receiver  of  the  company,  even  if 
the  identical  money  deposited  does  not  pass 
into  his  hands,  where  the  funds  receivca  by 
him  are  in  any  event  increased  by  the 
amount  of  the  deposit.  Richardson  v.  New 
Orleans  Debenture  Redemption  Co.  (C.  C. 
A.  6th  C.)  «7 

8.  The  cash  found  among  the  assets  of  an 
insolvent  bank  at  the  time  of  its  failure  will 
be  first  appropriated  to  the  claim  of  a  bene- 
ficiary of  trust  money  which  the  bank  has 
mingled  with  its  own  funds,  unless  it  is  af- 
firmatively shown  that  these  cash  assets  are 
not  part  of  the  trust  fund.  State  v.  Ed- 
wards (Neb.)  858 

Notes  and  Briefs. 

Gift  of  Deposit,  see  Gift. 

Banks;    liability   for   taking   deposit    of 

agent,  fiduciary,  or  other  representative  to 

pay  his  own  debt.  7dO 

Trust  in  fund  collected  by.  859 

Liability  for  payment  of  checks.  877 

Negligence  in  sending  check  to  drawee  for 

collection;  custom.  632 

Instrument  signed  by  cashier.  307 

BASTARDY. 

Exhibition  of  Child,  see  Evidence,  20. 
62  L.  R.  A. 


BENEVOLENT  SOCIETIES. 

See  also  Insurance,  Notes  ani> 
Briefs. 

The  officers  of  a  mutual  benefit  association 
have  no  power  to  waive  the  provisions  of 
such  by-laws  as  relate  to  the  substance  uf 
the  contract  between  the  individual  member 
and  his  associates,  in  their  corporate  capaci- 
ty, where  the  constitution  and  by-laws  of 
the  association  limit  the  appointment  of  its 
officers  and  the  scope  of  their  powers  and 
duties,  and  forbid  the  alteration  or  amend- 
ment of  such  constitution  except  by  the  gov- 
erning body  in  the  mode  therein  provided, 
and  where  the  members  of  such  association 
have  agreed,  as  part  of  their  contract  of 
membership,  to  strictly  comply  with  the 
laws,  rules,  and  regulations  of  the  associa- 
tion. Kocher  v.  Supreme  Council  C.  B.  L. 
(N.  J.  Err.  A  App.)  861 

BERMUDA  GRASS. 

The  mere  spreading  to  adjoining  farms  of 
Bermuda  grass  planted  by  a  railroad  com- 
pany upon  its  right  of  way  to  preserve  the 
embankments  does  not  render  tne  company 
liable  for  the  damages  caused  thereby,, 
where  it  is  not  shown  that  a  person  of  ordi- 
nary prudence  would  not  have  planted  such 
grass  upon  such  right  of  way.  Gulf,  C.  & 
8.  F.  R.  Co.  V.  Oakes  (Tex.)  29$ 

BrLIiS  AND  NOTES. 

Recovery  by  Volunteer,  see  Assump- 
sit, 1. 

Exemption  from  Garnishment  in  Favor 
of  Bank  in  State,  see  Banks,  1. 

Gift  inter  Vivos,  see  Gift,  3. 

Payment   by   Volunteer,   see   Subrooa* 

TION. 

Usury  in,  see  Usury,  3. 
See  also  Evidence,  22. 

1.  A  promissory  note  given  to  stop  » 
criminal  prosecution  is  for  an  "immoral  and 
illegal  consideration,"  and  invalid  even  in 
the  hands  of  a  bona  fide  purchaser  for  value 
before  maturity,  under  Ga.  Civ.  Code,  §  3694, 
protecting  such  holder  except  against  cer- 
tain defenses,  including  "immoral  and  ille- 
gal consideration."  Jones  v.  Dannenberg 
Co.  (Ga.)  271 

2.  A  person  receiving  at  the  place  of  pay- 
ment a  negotiable  promissory  note  indorsed 
for  collection  has  no  power  to  sell  or  trans- 
fer it,  his  power  being  limited  to  collection. 
People's  &  Drovers'  Bank  v.  Craig  (Ohio) 

872 

3.  It  is  no  defense  to  an  action  on  a  prom- 
issory note,  that  it  does  not  contain  the 
agreement  which  the  maker  supposed  it  to 
embody,  and  that  he  signed  it  without  read- 
ing it,  in  reliance  upon  representations  made 
by  the  party  who  drew  it,  where  there  was 
nothing  to  prevent  him  from  reading  it,  and 
it  was  not  signed  under  any  emergency  or  in 
consequence  of  any  actual  fraud  perpetrated 
upon  him  at  the  time  of  its  execution.  Wal- 
ton Guano  Co.  v.  Copelan  (Ga.)  268 

4.  A  remittance  to  the  owner,  of  the 
amount  of  a  negotiable  promissory  note  in- 
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dorsed  for  collection,  by  the  one  receivinff  it, 
out  of  hia  own  funds,  as  though  he  had  in 
fact  collected  the  note,  constitutes  a  pay- 
ment and  extinguishment  thereof,  and  not  a 
mere  transfer.  People's  &  Drovers'  Bank  ▼. 
Craig  (Ohio)  872 

Notes  and  Bbiefs. 

As  to  Subrogation,  see  Subbooation. 
Time  checks  as  negotiable  instruments. 

506 
Signed  by  representative  party.  307 

Bights  of  bona  fide  purchaser;   note  of 

married  woman.  272 

Agreement  not  to  enforcei  431 

Indorsement  for  collection;  effect  to  pass 

title.  873 

BOABDS. 

Of  Health,  see  Health. 
Libel  by  School  Board,  see  Libel  aitd 
Slandeb,  2. 

BONDS. 

Effect  of  Judgment  against  Principal, 

see  Judgment,  1-3. 
Belease  of   Surety  of   Contractor,   see 

Principal  and  Subety. 

1.  Money  furnished  by  a  bank  to  pay  labor 
claims  is  not  within  the  protection  of  a  bond 
conditioned  to  pay  persons  supplying  the 
principal  with  "labor  or  materials  in  the 
prosecution  of  his  work.  United  States  use 
of  Fidelity  Nat.  Bank  v.  Rundle  (G.  C.  A. 
9th  C.)  606 

2.  A  county  treasurer  who  is  by  law  re- 
quired safely  to  keep,  account  for,  and  pay 
over  the  public  moneys  that  come  to  his 
hands,  and  is  forbidden  to  make  any  loan 
therefrom,  is  not  a  mere  bailee,  but  his  liar 
bility  on  his  bond  is  absolute,  except  for  loss 
from  overruling  necessity,  such  as  the  act 
of  God  or  the  public  enemy.  Maloy  v.  Ber- 
nalillo County  Comrs.  (N.  M.)  126 

Notes  and  Bbiefs. 
See  also  Officebs. 

Effect  as  to  surety  of  judgment  against 
principal;  of  financial  report  by  principal. 

606 

BOOKS. 

See  Evidence,  Notes  and  Bbiefs. 

BOUNDARY. 

Constitutionality  of  Statute  Extending, 
see  Municipal  Cobpobations,  1. 

BREACH  OF  PEACE. 

Arrest  without  Warrant,  see  Abbest,  1. 
See  also  Cabbtino  Weapons,  2. 

BREACH  OF  PROMISE. 

Excessiveness  of  Damages,  see  Appeal 

and  Ebbob,  22. 
See  also  Husband  and  Wife,  1. 

BRIBOE. 

Private,  over  High^vay,  see  Hiqhwats, 
1. 
62  L.  R.  A. 


BROKERS. 

A  commission  for  procuring  one  willing 
to  lend  a  certain  sum  on  mortgage  is  not 
earned  by  the  production  of  a  person  willing 
to  loan  that  amount,  but  who  insists  that 
the  contract  shall  provide  for  payment  of 
principal  and  interest  in  gold,  because  of 
which  the  offer  is  not  accepted.  Gaston  v. 
Quimby  (Mass.)  785 

BUIIJ>INO    ANB    LOAN    ASSOCIA- 
TIONS. 

See  also  Usxtbt,  2. 

Notes  and  Bbiefs. 

Building  and  loan  associations;  irregular- 
ities in  effecting  loan  as  defense;  ultra  vires; 
nature  of  premium.  636 

BUIIiDINGS. 

Release  of  Contract  of  Surety,  see  Pbzn- 

CIPAL  AND  SUBETT. 

BURIAL. 

Right  of,  see  Cemetebies. 

Exemplary    Damages    for    Interferenoe 

with  Right  of,  see  Damages,  3. 
See  also  Action  ob  SmT,  5. 

1.  A  ffrandmother  with  whom  a  child 
without  living  parents  resided  has  the  legal 
right  to  cause  the  body  of  the  child  to  be 
buried  in  a  lot  where  there  is  a  right  of  sep- 
ulture for  the  child,— especially  when  she 
acts  with  the  participation  of  a  minor 
brother  of  the  decedent,  who  is  the  nearest 
of  kin  living  or  present  at  the  place. 
Wright  V.  Hofiywood  Cemetery  Corp.  (Ga.) 

621 

2.  An  unlawful  and  unwarranted  inter- 
ference with  the  exercise  of  right  of  burial 
by  the  proper  relatives  is  a  tort  which  gives 
them  a  cause  of  action  against  the  wrong- 
doer. Id. 

CARRIERS. 

Proprietor  of  Elevator  as,  see  Elevat- 

OBS,  1. 
Exclusive    Privilege    of    Hackmen    at 

Depots,  see  Hjlcks,  1. 

1.  A  street-railway  employee  riding  gra- 
tuitously under  a  rule  oi  the  company  per- 
mitting employees  to  ride  free  at  any  time, 
who  is  not  on  actual  duty,  and  who  takes  no 
part  in  the  management  of  the  car,  is  not  a 
fellow  servant  of  the  motorman,  by  whose 
negligence  he  is  injured,  but  a  passenger  to 
whom  the  company  is  liable.  Dickinson  v. 
West  End  Street  R.  Co.  (Mass.)  326 

2.  A  newsboy  jumping  on  and  off  moving 
street  cars  to  sell  papers,  without  reauest- 
ing  the  car  to  stop  to  receive  or  discnarge 
him,  and  without  receiving  {permission  or 
asking  for  leave  or  license,  is  in  no  sense  a 
passenger,  and  the  carrier  is  under  no  obli- 
gation to  him  to  exercise  a  high  degree  of 
care,  but  discharges  its  duty  by  exercising 
ordinary  care.     Padgitt  v.  Moll   (Mo.)     854 

3.  A  passenger  on  the  running  board 
along  the  side  of  a  street  car  cannot  recover 
for  injuries  caused  by  coming  in  contact 
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♦with  a  pillar  near  the  track  while  attempt- 
dog  to  pass  around  the  conductor,  who  is 
«l8o  on  the  board,  in  obeying  the  conductor's 
■Hiirection  to  come  forward  and  get  a  seat, 

vnlesti  under  all  the  circumstances  he  acts 
,>A8  a  man  of  ordinary  prudence  would  act. 

Third  Ave.  R.  Co.  v.  Barton  (C.  C.  A.  2d 
<;.)  471 

4.  The  ejection  of  a  passenger  from  a 
train  cannot  be  justified  by  a  void  order  of 

.&  board  of  health  prohibiting  all  pei^sons 
-from  coming  into  the  state  by  train  until 
further  orders  of  the  board.    Wilson  v.  Ala- 

'"bama  G.  S.  R.  Co.   (Miss.)  367 

5.  No  recovery  can  be  had  for  injuries  re- 
-c^ved  by  a  passenger  in  resisting  forcible 
-ejection  from  a  street  car  for  refusal  to  pay 

fare  nr  leave  the  car,  although  he  tenders  a 
transfer  from  another  line,  which  should  be 
"valid,  but  is  not,  because  of  the  mistake  of 

'4he  conductor  from  which  it  was  received, 
if  no  more  force  is  used  than  is  reasonably 
necessary  to  effect  the  expulsion.    Kiley  v. 

<;hicago  City  R.  Co.  (111.)  626 

Notes  and  Bbiefs. 
"See  also  Elevators. 

Carrier ;  duty  to  passenger ;  negligence  of 
-employee;  contributory  negligence;  obeying 
-directionB.  472 

Employee  a«  passenger.  327 

Liability  for  acts  of  servant;  mistake  as 
"to  transfer  or  ticket.  626 

Exclusive  privilege  to  solicit  business  at 
•depot.  419 

Stipulations  exempting  from  liability. 

931 

<;arbyino  weapons. 

1.  The  constitutional  right  of  citizens  to 
iiiear  amw  is  not  violated  by  a  law  which 
•makes  it  unlawful  for  tramps  to  carry  fire- 
.«.rms  or  other  dangerous  weapons.    State  v. 

Hogan  (Ohio)  863 

2.  The  carrying  of  arms  in  a  quiet,  peace- 
.«pble.  and  ordinary  manner,  but  concealed  on 
<  or  about  the  person,  is  not  either  a  breach  of 

the  peace  or  malum  in  ae.  Neither  does  it, 
of  itself,  tend  to  a  breach  of  the  peace,  but 
it  becomes  a  misdemeanor  only  because  it 
-13  prohibited  by  statute.  The  statute  does 
not  declare  it  to  be  a  breach  of  the  peace, 
-^or  does  the  statute  authorize  an  arrest 
^thout  warrant  for  its  infraction.  Rober- 
flon  V.  State  (Fla.)  751 

Notes  and  Bbiefs. 

Carrying  weapons;  legislative  regulation. 

864 

-CASE. 

1.  Maliciously  and  without  cause  procur- 
ing the  discharge  of  an  employee  is  an  ac- 
tionable tort,  whether  this  is  accomplished 
by  intimidation,  slander,  or  malevolent  ad- 

-vice.     Moran  v.  Dunphy  (Mass.)  115 

2.  That  an  employment  is  at  will,  and  the 
-employer  is  free  from  liability  for  discharg- 
'ing  a  servant,  does  not  exempt  from  liabili- 
.52  L.  R.  A. 


ty  one  who  has  controlled  the  employer's 
action   and   maliciously   procured   tne  dis- 
charge. Id. 
Notes  and  Briefs. 

Case;  action  on,  for  personal  injuries; 
proof  by  plaintiff  of  care.  056 

Liability  for  inducing  breach  of  contract 
or  preventing  contract;  for  malicious  inter- 
ference with  business.  116 

CEMETERIES. 

The  right  of  sepulture  in  a  given  cemetery 
lot  exists  as  to  a  decedent  whose  deceased 
parent  was,  while  in  life,  the  owner  thereof, 
and  who,  as  heir  at  law  of  that  parent,  in- 
herited an  undivided  interest  in  the  lot. 
Wright  V.  Hollywood  Cemetery  Corp.  (Ga.) 

621 
CHECKS. 

For  Individual  Debt  of  Corporate  Of- 
ficer, see  Assumpsit,  2. 
As  to  Duties  and  Liabilities  of  Bank 

with  Respect  to,  see  Banks. 
Payment  of  Contribution  by,  see  Pabt- 

NERSHIP. 

Notes  and  Bbiefs. 

Duty    and   Liability   of   Bank   as   to,   see 

Banks. 

Checks;  liability  of  drawee  for  accepting 

from  agent  or  fiduciary  in  payment  of  his 

debt.  790 


CITT  HAIX. 

Liability  for  Injuries  in, 

PAL  COBPOBATIONS,  6. 


MUNIOI- 


COU>  STORAGE. 

See  Bailment,  Notes  and  Bbiefs. 

COIXEOES. 

An  educational  corporation  which  con- 
fers d^rees  without  regard  to  merit,  and 
the  trustees  of  which  sign  diplomas  in 
blank,  leaving  them  in  the  control  of  one 
of  its  officers,  who  sells  them,  is  guilty  of 
such  misuse  of  the  powers  conferred  upon 
it  as  requires  its  dissolution  and  a  judg- 
ment ousting  it  of  ita  right  to  be  a  corpora- 
tion, but  so  executed  as  not  to  interfere  with 
any  legitimate  educational  work  which  it 
may  be  doing.  State  ex  rel.  Sheets  v.  Mt. 
Hope  College  Co.  (Ohio)  365 

COHMERCE. 

Tax  on  Gross  Receipts  of  Railroad,  see 
Taxes,  4. 

1.  The  prohibition  of  having  in  possession, 
thereby  forbidding  the  sale  of,  certain  fish 
during  the  close  season,  (^ntained  in  -the 
New  York  fisheries,  game,  and  forest  law, 
§§  110,  112,  renders  the  act  void  as  a  regu- 
lation of  foreign  commerce,  as  applied  to 
fish  purchased  in  Canada  and  impoilcd,  un- 
der the  United  States  revenue  laws  on  pay- 
ment of  the  prescribed  duties,  for  sale  in 
the  state  as  an  article  of  food  and  commerce. 
{Per  Parker,  Ch.  J.,  Landon  &  O'Brien, 
JJ.)     People  V.  Buflfalo  Fish  Co.    (N.  Y.) 
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Commissions— Conflict  of  Laws. 


2.  Tlie  Idaho  law  establishing  quarantine 
against  diseased  sheep,  passed  March  13, 
1899,  which  prolfibits  the  introducti<m  into 
the  state  of  sheep  from  a  known  infected 
district,  except  upon  compliance  with  the 
laws  of  the  state  regarding  the  inspection 
and  dipping  of  sheep,  is  not  void  as  an  in- 
terference with  interstate  commerce,  or  as 
an  abridgment  of  the  rights  of  citizens  of 
other  states.    State  v.  lUsmussen  (Idaho) 

78 

3.  A  discrimination  in  rates  in  favor  of 
the  residents  of  the  city,  made  by  an  ordi- 
nance as  one  of  the  considerations  for  ex- 
tending the  franchise  of  a  street  railway 
ei.gaged  in  interstate  commerce,  renders  the 
ordinance  invalid  as  in  violation  of  the  in- 
terstate commerce  clause  of  the  Federal 
Constitution.  State  ex  rel.  Bump  v. 
Omaha  &  G.  B.  R.  &  B.  Co.  (Iowa)  316 

4.  An  agent  of  a  nonresident  organ  com- 
pany, who  travels  by  wagon,  carrying  an 
organ  with  him  which  he  sells  whenever  he 
can  do  so,  or,  in  lieu  thereof,  takes  an  order 
for  a  different  organ  which,  when  shipped 
to  him,  he  delivers  to  the  purchaser,  is  en- 
gaged in  interstate  commerce  so  as  to  be 
exempt  from  an  occupation  tax  on  peddlers 
under  state  law.  French  v.  State  (Tex. 
Crim.  App.)  160 

5.  Portraits  and  frames  manufactured  in 
another  state  in  compliance  with  orders 
taken  by  a  traveling  salesman,  and  shipped 
into  the  state  consigned  to  the  maker, 
whereupon  they  are  delivered  by  the  agent 
to  the  persons  ordering  them,  and  the  price 
agreed  upon  at  the  time  the  orders  were 
given  collected,  are  the  subject  of  inter- 
state commerce;  and  such  agent  cannot  be 
subjected  to  a  license  tax  by  state  author- 
ity, since  the  sale  is  made  in  the  state  in 
which  the  home  company  is  located,  and 
not  at  the  place  of  delivery.  State  ▼.  Wil- 
lingham  (Wyo.)  198 

Notes  and  Bbibfb. 

Commerce;  interference  with,  by  statute 

as  to  possession  of  game  or  fish.  803 

As  affected  by  quarantine  regulations.    78 

Interstate;  carried  on  by  agent.  199 

COMMISSIONS. 

See  BaoKEBS. 

COMPETITION. 

Contract    in    Bestraint    of,    see    Con- 
tracts, 12-14. 

COMPOUNDINO  CBIME. 

As  Consideration   of   Note,    see   Bills 
AND  NoVes,  1. 

COMPOUNDING  MEDICINES. 

Statute  Regulating,  see  Statutes,  1. 

COMPROMISE. 

By  Personal  Representative,  see  Death. 
Of  Action  against  Wrongdoer,  see  In- 
StTRANCE,  26,  27. 

A  final  settlement  by  a  county  with  its 
62  L.  R.  A. 


treasurer  for  moneys  due,  for  which  he  !• 
in  default,  after  the  expiration  of  his  term 
of  office,  without  any  payment  of  interest 
thereon,  will  preclude  the  county  fron» 
thereafter  recovering  such  interest  as  a 
mere  incident  of  the  debt,  without  any. 
agreement  therefor,  although  he  has  re- 
ceived interest  on  the  money  f  r<Hn  a  bank  in 
which  he  deposited  the  funds  while  in  of- 
fice, without  any  agreement  for  interest. 
Maloy  V.  Bernalillo  County  Comrs.  (N.  AL) 

126' 

CONDITIONAIi  SAUB. 

See  Sale,  6. 

CONFISCATION. 

The  legislature  cannot  confiscate  all  prop- 
erty rights  of  one  who  has  undertaken  to 
msike  a  public  improvement  under  his  con- 
tract, because  of  his  breach  of  his  undertak- 
ing to  obey  the  provisions  of  a  statute  as  to 
the  rate  of  wages  to  be  paid.  People  ex  rel. 
Rodgers  v.  Coler  (N.  Y.)  814 

CONFLICT  OF  LAWS. 

Presumj^tion  as  to  Evasion  of  Law 
against  Remarriage,  see  Evidence, 
4. 

Foreign  Judgment,  see  Judomext,  4. 

As  to  Enforcement  of  Judgment,  see 
Limitation  of  Actions. 

Suit  by  Receiver  against  Foreign  Stock- 
holder, see  Rtceivebs. 

1.  The  lien  of  a  mortgage  on  chattels, 
duly  recorded  as  required  by  the  law  of  the 
state  where  they  are  located,  follows  the 
property  when  it  is  taken  into  another 
state,  either  with  or  without  the  consent  of 
the  mortgagee,  and  is  not  destroyed  by  a 
local  statute  merely  prescribins  how  such 
mortgages  shall  be  executed  and  recorded. 
Shapard  v.  Hynes  (C.  C.  App.  8th  C.)     67& 

2.  A  fordgn  citizen  marrying  a  Missouri 
woman  in  that  state  does  not,  in  view  of 
the  Missouri  statutes,  acquire  an  absolute 
title  to  her  personal  property  located  there, 
which  will  be  enforced  by  the  Missouri 
courts,  although  he  might  have  acquired 
such  title,  under  the  laws  of  his  domidl, 
to  properly  located  there,  had  the  marriage 
been  solemnized  there.  Re  McPherson 
(Mo.)  420 

3.  The  right  of  a  surviving  husband  to 
the  personal  estate  of  his  wife,  being  pro- 
vided for  by  the  New  York  statutes  only 
when  she  leaves  descendants,  and  being  in 
other  cases  referable  to  his  common-law 
marital  rights,  cannot  be  upheld  in  Mis- 
souri with  respect  to  the  personal  property 
in  that  state  of  a  married  wonian  without 
descendants  who  was  domiciled  in  New 
York,  under  Mo.  Rev.  Stat.  1899,  §  254, 
providing  that  the  personal  property  in 
that  state  of  the  inhabitant  of  another 
state  will  be  distributed  according  to  the 
law  of  the  latter  state,  since  this  section  is 
intende<i  to  recognize  and  give  effect  to  for- 
eign statutes  of  distribution  in  s^iich  cases, 
but  not  to  adopt  foreign  laws  governin<» 
marital  rights.  Id. 


Digitized  by  VjOOQIC 


GoNBPiBACT ;  Constitutional  Law. 


085 


4.  Hie  riffhts  ci  claimanU  of  life  insur- 
ance are  to  be  determined  by  the  law  of  the 
state  in  which  the  applicant  resided,  made 
his  application,  and  received  the  policy,  al- 
though the  application  was  sent  by  an  agent 
to  the  home  office  of  the  company  in  another 
state,  where  it  was  accepted  and  the  policy 
returned  to  the  agent,  and  there  was  a  stipu- 
lation that  the  premiums  and  the  sum  in- 
suied  were  to  be  paid  in  that  state.  Millard 
▼.  Brayton  (Mass.)  117 

5.  A  marriage  valid  where  contracted,  in 
another  state,  between  a  man  and  one  for 
adultery  with  whom  he  was  divorced  in  a 
state  to  which  he  returns  inunediately  after 
the  marriage  and  while  his  former  wife  is 
still  living,  will  not  be  recognized  by  the 
courts  of  the  latter  state  to  the  extent  of 
permitting  him  to  sue  for  her  property, 
vrhere  the  statutes  prohibit  marriage  l>e- 
tween  a  divorced  person  and  his  paramour, 
although  in  contracting  the  marriage  there 
was  no  intent  to  evade  the  laws  of  the  state 
where  the  divorce  was  granted.  State  use 
of  Newman  ▼.  Kimbrough  (Tenn.)  668 

6.  The  contractual  liability  of  a  stock- 
holder domiciled  in  a  foreign  jurisdiction, 
for  debts  of  the  corporation  beyond  the 
amount  of  stock  subscription,  may  be  en- 
forced by  courts  of  that  jurisdiction,  where 
the  proofs  show  an  assessment  in  the  state 
of  the  creation  of  the  corporation  upon 
domestic  stockholders  to  the  full  amount  of 
the  stockholders'  liability,  and  the  testi- 
mony discloses  the  insolvency  of  the  corpo- 
ration, and  indebtedness  in  excess  of  the 
stockholders'  liability,  and  an  assessment  is 
sought  of  exactly  the  same  character  as  was 
enforced  in  the  action  brought  in  the  domi- 
cil  of  the  corporation.  Kmley  ▼.  Holmes 
(C.  C.  A.  6thC.)  738 

7.  A  plea  of  the  statute  of  limitations,  in 
an  action  on  a  judgment  obtained  in  an- 
other state,  is  a  plea  to  the  remedy  and  sub- 
ject to  the  leg  fori,  Arrington  ▼.  Arring- 
ton  (N.  C.)  •  201 

Notes  and  Briefs. 

Conflict  of  laws;  marriage  in  other  state; 
evasion  of  statute.  671 

Enforcing  statutory  liability  of  foreign 
stockholder;  not  party  to  former  suit;  ex- 
clusiveness  of  statutory  remedy.  740 

Place  of  contract.  117 

Am  to  contracts  and  their   enforcement. 

195 

As  to  statute  of  limitations.  201 

COKSPIBACT. 

Notes  and  Bbiefs. 

Conspiracy;  to  injure  business  of  other. 

116 

COKSTITUTIONAIi  I.AW. 

Who  may  Raise  Question,  see  Action 

OR  Suit,  1. 
Right    to   Bear   Arms,    see   Carrying 

Weapons,  1. 
Judgment  of  Other  State  for  Alimony, 

see  Judgment,  4. 
62  L.  R.  A. 


Statute  Extending  Boundaries,  see 
Municipal  Corporations,  1. 

Consolidation  of  Street  Railway  Liues» 
see  Street  Railways,  3. 

Tax  on  Gross  Receipts  of  Railroad,  see 
Taxes,  4. 

See  also  Confiscation. 

RetroaotiTe  laws. 

1.  An  act  providing  that  improvements 
made  by  a  purchaser  of  property  or  his 
grantor,  in  good  faith,  may  be  set  off  against 
the  rents  and  profits  in  an  action  by  the 
holder  of  the  legal  title  to  recover  the  land 
(Ga.  Acts  1897,  pp.  79-81),  although  apply- 
ing to  improvements  erected  prior  to  its  pas- 
sage, is  not  in  violation  of  Ga.  Const,  art.  1, 
IT  2,  S  3,  prohibiting  the  passage  of  retroact- 
ive laws,  since  this  provision  is  aimed  only 
at  such  retrospective  legislation  as  injuri- 
ously affects  the  rights  of  citizens,  and  does 
not  forbid  retroactive  legislation  which  is 
remedial  simply  in  its  nature.  Mills  v. 
Geer  (Ga.)  934 
Delegation  of  power. 

2.  Authorizing  the  governor  to  issue  a 
proclamation  against  bringing  sheep  into  the 
state  from  districts  in  which  he  has  reason 
to  believe  infectious  disease  of  sheep  has  be- 
come epidemic  does  not  delegate  to  him  leg- 
islative power.  State  v.  IB^mussen  (Ida- 
ho) 7& 
Separation  of  powers. 

Judicial  Function,  see  Courts,  1. 

3.  The  distribution  of  the  powers  of  the 
state,  by  the  Constitution,  to  the  legislative, 
executive,  and  judicial  departments,  oper- 
ates by  implication  as  an  inhibition  against 
the  imposition,  upon  either,  of  those  powers 
which  distinctively  belong  to  one  of  the  oth- 
er departments.  Zanesville  v.  Zanesvillc 
Teleg.  &  Teleph.  Co.  (Ohio)  160^ 

4.  The  fact  that  a  power  is  conferred  by 
statute  on  a  court  of  justice,  to  be  exercised 
by  it  in  the  first  instance  in  a  proceeding  in- 
stituted therein,  is,  itself,  of  controlling  im- 
portance as  fixing  the  judicial  character  of 
the  power,  and  is  decisive  in  that  respect, 
unless  it  is  reasonably  certain  that  the  pow- 
er belongs  exclusively  to  the  legislative  or 
the  executive  department.  Id. 

5.  The  power  to  make  an  order  for  a  tele- 
phone line  in  a  highway,  as  provided  in  Ohio 
Rev.  Stat.  §  3461,  giving  the  probate  court 
complete  jurisdiction  of  the  proceeding,  is 
not  distinctively  legislative  or  administra- 
tive, but  is  constitutionally  conferred  on  the 
court.  Id. 
Eqnal  protection  or  privileses. 

6.  A  corporation  not  created  by  a  state,  or 
doing  business  there  imder  ^conditions  that 
subject  it  to  process  issuing  'from  the  courta 
of  that  state,  is  not  within  its  jurisdiction 
so  as  to  be  entitled  to  the  equal  protection 
of  the  laws  guaranteed  by  U.  S.  Const.  14th 
Amend.  §  1.    Hawley  v.  Hurd  (Vt.)  195 

7.  A  law  which  invests  any  board  or  body 
of  officials  with  a  discretion  purely  arbi- 
trary, and  which  may  be  exercised  in  the 
interests  of  a  favored  few,  is  invalid.  Noel 
V.  People  (111.)  28T 
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8.  Corporations  are  not  citizens  within 
the  meaning  of  the  provisions  of  U.  S.  Const, 
art.  4,  §  2,  and  U.  S.  Const  14th  Amend.  § 
1,  respecting  equal  privileges  and  immuni- 
ties of  citizens.     Hawley  v.  Hurd  (Vt.)   105 

9.  The  grant  to  registered  pharmacists  by 
Ilurd's  (111.)  Rev.  SUt.  1897,  pp.  1075, 
1070,  of  the  right  to  sell  patent  and  proprie- 
tary medicines,  without  requiring  them  to 
make  any  inspection  or  examination  of  the 
same,  but  denying  such  right  of  sale  to  all 
other  persons,  firms,  or  corporations,  is  the 
grant  of  a  special  and  exclusive  privilege  in 
violation  of  III.  Const,  art.  4,  §  22.  Noel  v. 
People  (111.)  287 

10.  A  statute  that  operates  equally  upon 
all  who  come  within  the  class  to  be  alTected, 
embracing  all  persons  who  are  or  may  be  in 
like  situation  and  circumstances,  and  mak- 
ing a  classification  which  is  reasonable  and 
based  upon  a  real  distinction,  and  not  un- 
just, capricious,  or  arbitrary,  does  not  vio- 
late the  constitutional  requirement  of  uni- 
form operation  of  laws.  State  v.  Hogan 
(Ohio)  863 

11.  The  tramp  law  of  Ohio  (Rev.  Stat  § 
6995),  prescribing  punishment  for  tramps 
who  threaten  to  ao  injury  to  the  person  of 
another  while  they  are  out  of  the  county  of 
their  residence,  does  not  violate  Ohio  Const 
art.  2,  §  26,  requiring  uniform  operation  of 
laws»  merely  because  the  law  does  not  apply 
to  females  and  blind  persons,  or  because  it 
does  not  apply  to  persons  who  make  such 
threats  in  the  counties  where  they  reside. 

Id. 

12.  Classification  of  townships  by  density 
of  population,  instead  of  by  total  popula- 
tion, is  not  invalid  under  constitutional  pro- 
visions respecting  special  legislation.  Com. 
«x  rel.  Jones  v.  Blackley  (Pa.)  367 

13.  An  ordinance  granting  an  extension 
of  a  street-railway  franchise,  which  stipu- 
lates that  tickets  shall  be  sold  at  a  reduced 
rate  to  residents  of  the  city,  is  unconstitu- 
tional as  in  violation  of  Iowa  Const,  art  1, 
§  6,  providing  that  all  laws  of  a  general  na- 
ture shall  have  a  uniform  operation  through- 
out the  state.  State  ex  rel.  Bump  v.  Omaha 
A  C.  B.  R.  &  B.  Co.  (Iowa)  315 

14.  An  ordinance  giving  a  monopoly  to 
union  labor  on  city  contracts  by  providing 
that  all  such  contracts  shall  contain  a  stipu- 
lation that  none  but  union  labor  will  be  em- 
ployed, is  void  as  making  an  unconstitu- 
tional discrimination  between  diflferent  class- 
es of  citizens,  and  because  it  lays  down  a 
rule  which  restricts  competition  and  increas- 
es the  cost  of  work.  Fiske  v.  People  ex  rel. 
Raymond  (111.)  291 

15.  An  unconstitutional  discrimination  in 
favor  of  union  workmen  is  made  in  violation 
of  111.  Const  art.  4,  §  22,  prohibiting  the 
passage  of  any  local  or  special  law  granting 
to  any  corporation,  association,  or  individu- 
al any  special  or  exclusive  privilege,  immu- 
nity, or  franchise,  by  Hurd's  (111.)  Rev. 
Stat.  1899,  chap.  48,  $  32,  making  it  a  mis- 
demeanor to  discharge  an  employee  because 
of  his  connection  with  any  lawful  labor  or- 
ganization. Gillespie  v.  People  (111.)  283 
52  L.  R.  A. 


10.  The  attempt  to  vest  an  arbitraiy 
power  in  the  board  of  pharmacy  by  the  Illi- 
nois pharmacy  act,  §  8  (Hurd*s  Re\.  Stat 
1807,  pp.  1075,  1076),  to  say  who  shall  and 
who  shall  not  sell  the  usual  domestic  and 
proprietary  remedies  in  villages  and  other 
localities,  and  just  exactly  w^hat  th^  are 
allowed  to  sell,  without  in  any  way  regu- 
lating or  controlling  the  discretion  thereby 
vest^  in  the  board,  is  an  unjust  and  un- 
constitutional discrimination  between  per- 
sons coming  within  the  same  class.  Noel 
r.  People  (111.)  287 

17.  The  provision  that  all  taxation  shall 
be  equal  and  uniform,  contained  in  Wyow 
Const,  art.  1,  §  28,  is  not  violated  by  an  or. 
dinance  requiring  the  payment  of  a  license 
tax  by  any  person  or  company  keeping  a 
store  or  selling  any  goods,  wares,  or  mer- 
chandise, but  excepting  from  its  provisions 
merchants  who  pay  an  annual  tax  on  their 
stocks  of  goods,  assessed  according  to  the 
revenue  laws  of  the  city,  and  traveling 
agents  who  sell  exclusively,  by  sample  or 
otherwise,  to  regular  merchants  doing  busi- 
ness in  the  city,  since  the  classification  is 
a  reasonable  one  and  there  is  no  discrimina- 
tion between  persons  of  the  same  class. 
State  v.  VVillingham  (Wyo.)  198 
Due  process  of  lav. 

Considering    Benefits    in    Assessing    Dam- 
ages, see  Damages,  13. 

18.  No  violation  of  constitutional  pro. 
visions  as  to  the  law  of  the  land  and  due 
process  of  law  is  made  by  Ohio  Rev.  Stat 
I  6995,  known  as  the  tramp  law,  which  is 
enforced  by  usual  and  appropriate  methods 
and  is  of  uniform  operation,  though  it 
makes  it  unlawful  for  a  tramp  outside  of 
the  county  of  his  residence  to  threaten  in- 
jury to  any  other  person.  State  v.  Hogan 
(Ohio)  S63 

19.  The  institution  and  prosecution  of  a 
proceeding  in  a  court  comprehend  the  filing 
of  a  proper  complaint,  process  for  bringing 
in  the  proper  parties,  and  a  judicial  inquiry 
according  to  established  rules  and  practice. 
Zanesville  v.  Zanesville  Teleg.  &  Teleph.  Co. 

(Ohio)  150 

20.  Police  officers  may  be  invested  with 
power  to  make  seizures  of  property  for  the 
purpose  of  preventing  crime,  without  violat- 
ing the  constitutional  provision  against 
seizing  property  without  due  process  of 
law.  Board  of  Police  Comrs.  of  Baltimore 
V.  Wagner  (Md.)  775 

21.  A  statute  making  it  unlawful  to  pre- 
vent, or  attempt  to  prevent,  an  employee 
from  joining  any  lawful  labor  organization, 
or  to  discharge  an  employee  because  of  his 
connection  with  such  an  organization,  and 
providing  a  penalty  therefor  (Hurd's  Rev. 
Stat  1899,  chap.  48,  §  32),  is  void,  since  the 
right  to  terminate  a  contract,  subject  to 
liability  to  respond  in  a  dvil  action  for  an 
unwarranted  termination,  is  within  the 
protection  of  the  provisions  of  the  state  and 
Federal  Constitutions,  which  guarantee 
that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law.    Gillespie  v.  People  (111.)  283 
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22.  A  judgment  which  assumes  to  create 
41  preference  in  favor  of  a  labor  debt  over  a 
pre-existing  lien  on  the  debtor's  property, 
in  pursuance  of  Mich.  Pub.  Acts  1887,  No. 
"94,  §  2,  authorizing  such  judgment  with- 
-out  making  the  lienor  a  party  to  the  action, 
'Or  making  provision  for  determining  the 
question  of  the  debtor's  insolvency  or  of  the 
right  to  the  preference,  is  void  as  to  him 
because  its  enforcement  would  deprive  him 
•of  his  property  without  due  process  of  law. 
Fisher  v.  Wineman   (Mich.)  192 

23.  A  statute  depriving  a  city  and  one 
•contracting  with  it  to  perform  work  on  pub- 
lic improvements  of  the  power  to  contract 
for  the  necessary  labor  at  the  best  rates  ob- 
tainable, violates  the  principles  of  civil  lib- 
'erty  and  the  constitutional  provisions  pro- 
tecting private  property.  People  ex.  rel. 
Kodgers  v.  Coler  (N.  Y.)  814 

24.  The  state  has  no  right  to  interfere 
■and  control  by  compulsory  legislation  the 
.action  of  municipal  corporations  with  re- 
spect to  property  and  contract  rights  of  ex- 
•clusively  local  concern.  Id. 

25.  A  restriction  of  the  hours  of  labor  on 
•city  contracts  to  eight  hours  per  day  by  a 
•contract  providing,  in  accordance  with  Chi- 
-cago  Rev.  Code,  §  1687,  for  the  forfeiture  of 
zh9  contract  in  case  laborers  work  more 
«than  eight  hours  in  one  day,  is  unconstitu- 
tional as  an  infringement  upon  the  freedom 
-of  contract.  Fiske  v.  People  ex  rel.  Ray- 
inond  (111.)  291 

26.  The  rights  of  miners  and  operators  to 
make  contracts  by  which  the  former  shall 
"he  entitled  to  receive  and  the  latter  obliged 
to  make  compensation  according  to  the 
^alue  of  the  services  rendered  and  received 
are  unwarrantably  invaded  by  Ohio  act 
March  9,  1898  (93  Ohio  Laws,  p.  33),  en- 
titled "An  Act  to  Provide  for  the  Weighing 
of  Coal  before  Screening,"  by  which  it  is 
made  unlawful  to  pass  the  output  of  coal 
mined  over  any  screen  or  other  device  which 
-shall  take  any  part  from  the  value  thereof, 
l)efore  it  has  been  weighed  and  duly  credited 
to  the  employee  sending  it  to  the  surface, 
and  accounted  for  at  the  legal  rate  of 
weights     fixed     by     statute.    Re     Preeton 

(Ohio)  523 

Notes  and  Briefs. 
•See  also  Emiitent  Domain;  Seizure. 

Constitutionality  of  retroactive  statute 
-creating  right  of  action  or  of  set-off  on  ac- 
•count  of  past  acts  or  transactions.  934 

Due  process  in  statute  prohibiting  posses- 
sion of  game  or  fish.  803 

Due  process;  opportunity  to  be  heard. 

194 

Legislative  regulation  of  private  business 
•for  protection  of  public  interests.  866 

Class  l^islation  in  statute  regulating 
•contracts  with  mine  employees;  mining  af- 
fected with  public  use;  contracts  and  right 
to  contract  as  property.  623 

Class  legislation;  reasonableness  of  clas- 
sification; as  affecting  annexation  to  city. 

321 
iS2  L.  R.  A. 


Police  power;  protection  of  health  and 
safety;  rights  to  life,  liberty,  and  property; 
right  to  contract;  class  legislation;  as  af- 
fecting labor  union.  285 

Regulation  of  hours  of  labor  on  municipal 
work;  uniformity  of  operation.  81G 

Police  power;  regulating  use  of  private 
property.  817 

Prohibiting  sale  of  property  as  a  confisca- 
tion. 288 

Tramp  law ;  as  special  or  class  l^islation ; 
equal  protection  and  privileges;  exercise  of 
police  power.  864 

Departments  of  government;  separation 
of  powers.  161 

Separation  of  departments  of  government; 
as  affecting  appointments  to  office.  288 

CONTAOIOVS  DISEASES. 

Authority  to  Governor  as  Delegation  of 
Legislative  Power,  see  Constitu- 
tional Law,  2. 

CONTBACTOR. 

Release  of  Surety,  see  Principal  and 
Surety. 

CONTRACTS. 

Suits  by  Third  Person,  see  Action  or 
Suit,  2. 

Fraud  Affecting  Reoovery,  see  Action 
OR  Suit,  4. 

Differing  from  Agreement  as  Defense, 
see  Bills  and  Notes,  3. 

Liability  for  Causing  Breach,  see  Case. 

Damages  for  Breach  of,  see  Damages, 
4r-6. 

Presumption  as  to  Agreement  to  With- 
hold Contribution  of  Special  Part- 
ner, see  Evidence,  9. 

Action  for  Breach,  see  Executors  and 
Administrators,  3. 

Right  of  Third  Person  to  Restrain  Vio- 
lation, see  Injunction,  1. 

Of  Insurance,  what  Constitutes,  see  In- 
surance, 1. 

For  Conveyance  in  Consideration  of 
Support,  see  Specific  Perform- 
ance. 

Meaning  of  Statement  Preceding,  see 
TBIAL,  4. 

See  also  Confiscation  ;  Usury,  1. 

Implied  promifle. 

1.  A  stipulation  in  a  deed  as  to  a  party 
wall  built  by  the  grantor,  who  has  previous- 
ly conveyed  the  adjoining  lot,  by  the  terms 
of  which  the  grantee,  his  heirs,  and  assigns 
are  bound  to  pay  a  share  of  the  cost  of  the 
wall  whenever  it  is  used,  does  not  create  an 
implied  promise  to  pay  for  such  wall  on  the 
part  of  one  who  subsequently  acquires  both 
lots  and  uses  the  party  wall  in  the  founda- 
tions of  a  new  building  on  both  lots.  Lin- 
coln V.  Bur  rage  (Mass.)  110 

2.  Services  performed  as  attorney  in  fact 
for  a  widow  by  one  who  was  sole  legatee  un- 
der a  will  which  was  subsequently  declared 
a  nullity,  by  the  terms  of  which  she  was 
given  a  life  estate  and  a  liberal  provision 
was  required  to  be  made  for  her,  will  not  en- 


Digitized  byVjOOQlC 


988 


CoNTBACm 


title  him  to  any  coinpeiiBati<»  when  none 
was  expected  at  the  time  the  servicee  were 
rendered.    RojBton  v.  McColley   (Tenn.) 

899 
Coitaideratioii. 

3.  A  promise  to  deliver  coal  in  the  future 
la  a  suflicient  consideration  to  support  an 
acceptance  of  a  draft  for  the  purchase  price. 
Tradesmen's  Nat.  Bank  v.  Curtis  (N.  V.) 

430 
Deflniteneaa. 

4.  A  contract  to  marry  after  the  death  of 
the  divorced  wife  of  one  of  the  parties  is  rea- 
sonably definite  and  certain  with  respect  to 
the  time  of  performance,  since  it  is  made  to 
depend  upon  an  event  which  in  the  course 
of  nature  must  inevitably  occur,  notwith- 
standing the  fact  that  it  is  possible  that  one 
of  the  contracting  parties  may  die  before 
that  event  takes  place.  Brown  y.  Odill 
(Tenn.)  660 
Conatrnotion. 

o.  The  obligation  of  subscribers  to  a  con- 
tract for  the  construction  of  a  creamery  at 
a  stated  price,  who  sign  their  names,  with- 
out any  specification  of  amounts,  at  the  end 
of  a  subscription  paper  after  the  names  of 
other  subscribers  who  have  specified  with 
each  name  the  amount  subscribed,  is,  prima 
facie  at  least,  several,  and  not  joint,  and 
each  is  liable  for  his  proportion  of  that  part 
of  the  total  amount  of  the  subscription 
which  has  not  been  provided  for  by  the  sub- 
scription of  specific  amounts.  Oomish  v. 
West  (Minn.)  865 

6.  A  contract  between  the  owner  of  a 
building  and  a  corporation  renting  offices 
therein,  that  "the  landlord  shall  not  be  re- 
sponsible for  any  loss  or  injury  arising  from 
or  during  the  use  or  operation  of  the  eleva- 
tor," does  not  apply  in  case  of  injury  to  an 
officer  of  the  corporation,  who  was  injured 
while  using  the  elevator  under  the  general 
invitation  to  persons  having  business  in  the 
building,  although  he  attested  the  contract 
and  was  therefore  aware  of  its  contents. 
Griflren  v.  Manice  (N.  T.)  922 
Vftlidity  and  effect. 

7.  One  contracting  to  perform  work  upon 
a  public  improvement  does  not,  by  incorpo- 
rating into  the  contract  the  provisions  of  a 
statute  as  to  the  rate  of  wages  to  be  paid, 
make  them  binding  upon  himself  if  the  stat- 
ute is  invalid.  People  ex  rel.  Rodgers  v. 
Coler  (N.  Y.)  814 

8.  A  contract  to  marry  is  not  void  as  in 
restraint  of  marriage  because  it  provides 
that  the  marriage  slnill  take  place  after  the 
death  of  the  divorced  wife  of  one  of  the  par- 
ties.    Brown  v.  Odill  (Tenn.)  660 

0.  Public  policy  does  not  condemn  a  con- 
tract to  marry  after  the  death  of  the  divorced 
wife  of  one  of  the  parties,  when  there  is  no 
legal  impediment  in  the  way  of  an  immedi- 
ate marriage,  but  the  agreement  for  delay  is 
due  to  religious  scruples.  Id. 

10.  Contracts  of  investment  security,  de- 
benture?, or  certificates,  which  cannot  rea- 
sonably be  expected  to  accumulate  a  reserve 
fund  equal  to  the  stipulated  endowment  val- 
ues within  the  stated  period  without  aid 
62  L.  R.  A. 


from  lapMt  or  appr(^riation8  from  premi- 
ums on  new  business,  are  fraudulent  con- 
trary to  public  policy,  and  unlawful.  State 
ex  rel.  Sneets  v.  Interstate  Savings  Investr 
ment  Oo.  (Ohio)  530 

11.  A  contract  for  the  erecti<m  of  a  school 
building,  entered  into  with  a  member  of  the- 
building  committee  who  is  also  a  selectmaA 
of  the  town,  is  not  void  on  the  ground  of 
public  policy,  merely  because  his  vote  is  nec- 
essary to  authorise  the  ccmtract  Sylvester 
▼.  Webb  (Mass.)  518 

12.  A  lessee's  agreement  to  sell  no  other 
beer  on  the  premises  than  that  majinfactured 
by  a  designated  company  is  not  invalid  as 
against  public  policy.  Ferris  v.  American 
Brewing  Co.  (Ind.)  305 

13.  A  useful  commodity  of  a  nature  to  be 
needful  for  many  purposes,  such  as  blue 
stone,  though  it  may  not  be  ma.  article  of 
prime  necessity,  is  within  the  rule  that 
makes  contracts  to  prevent  competition  un- 
lawful. Cummingi  ▼.  Union  Blue  Stone  Co. 
(N.  Y.)  262- 

14.  A  contract  between  persons  control- 
ling 90  per  cent  of  the  sale  of  blue  stone  at. 
the  New  York  market,  whereby  they  agree 
to  sell  only  through  a  common  sales  agent 
and  to  maintain  the  agreed  prices,  is  an  un- 
lawful combination  to  control  the  market. 

Id. 
Performanoet  breaolu 

15.  When  a  party  has  one  or  the  other  of 
two  modes  of  performing  a  contract,  and  one 
of  them  becomes  impossible  by  the  act  of 
God,  he  is  bound  to  perform  it  in  the  other 
mode.  Board  of  Education  v.  Townsend 
(Ohio)  868 

16.  Inevitable  accident  will  not  excuse  the 
pMBrformance  of  a  contract,  where  its  essen- 
tial purposes  are  still  capable  of  substantial 
accomplishment^  though  literal  performance 
has  become  physically  impossible.  Id. 

17.  Where,  in  consideration  of  the  convey- 
ance by  a  board  of  education  of  a  lot  on 
which  was  situated  a  schoolhouse  and  other 
buildings  suitable  for  a  public  school,  the 
vendee  agreed  to  convey  to  the  board  another 
lot,  then  vacant,  and  to  remove,  reconstruct, 
and  rebuild  thereon  the  schoolhouse,  so  that 
it  would  be  in  a  suitable  and  proper  condi- 
tion for  school  purposes,  it  is  not  a  defense 
to  an  action  for  damages  for  failure  to  per- 
form the  contract  with  respect  to  the  school- 
house,  that  it  was  blown  down  by  a  storm 
and  could  not,  on  that  account,  be  removed 
as  a  standing  building.  The  contract  was 
nevertheless  capable  of  substantial  perform- 
ance. Id. 
Besoiasion  and  relief. 

18.  Full  knowledge  of  a  fraud  by  which 
a  contract  was  procured,  which  requires  the- 
defrauded  party  to  elect  whetlier  he  will 
perform  or  rescind  the  contract,  does  not 
include  knowledge  of  all  the  evidence  tend- 
ing to  prove  the  fraud;  knowledire  of  the 
material  facts  which  go  to  make  up  the 
fraud  is  suDScient.  Simon  v.  Goodyear 
Metallic  Rubber  Shoe  Co.  (C.  C.  A.  6UiC.) 

745- 
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19.  Representations  made  for  the  purpose 
of  procurinff  a  contract^  witii  the  intent  that 
they  shall  be  acted  on,  without  knowledge 
whether  they  are  true  or  not,  are  within 
the  rule  that  a  contract  procured  by  false 
representations  may  be  disaffirmed.  Id. 

20.  A  party  will  not  be  relieved  from  the 
•obligations  arising  from  his  contract,  when 
he  has  received  and  retains  the  considera- 
tion for  his  unfulfilled  promise.  Board  of 
Education  v.  Townsend  (Ohio)  868 
Jketion* 

21.  A  void  promise  to  refrain  from 
marrying,  made  by  a  woman  as  a  mere  in- 
cident of  her  contract  to  live  with  and  take 
care  of  a  man  during  his  life,  will  not  pre- 
•dude  her,  after  fully  performing  the  con- 
tract on  her  part,  from  recovering  the  con- 
sideration which  the  contract  provides  for 
lier  services.    King  v.  King  (Ohio)         167 

Notes  and  BRncrs. 

Contracts ;  fraudulent  representations ; 
materiality;  expression  of  opinion.  747 

Constitutional  right  to  contract;  impair- 
ing obligation  of.  285 
Public  policy;  in  restraint  of  marriage; 
aiding  par^  to  illegal  contract;  entirety  of; 
implied  promise  to  pay  wages  to  relative. 

158 
In  restraint  of  trade;  to  create  monopoly. 

262 

Effect  of  fraud;  signing  instrument  with- 

4>ut  reading.  269 

Implied  promise;  to  pay  for  party  wall. 

Ill 
Oral;  conveying  land;  when  enforceable. 

277 

Statute   of   frauds;    promise   to   assume 

tnortgage.  162 

Statute  of  frauds;  effect  of  performance. 

140 
Construction  of.  307 

Impossibility  of  performance  as  excuse. 

869 
Mutual  promises  as  consideration.  431 
By  officers  with  themselves.  518 

CONVERSION. 

See  IiABCENT. 

COPTBIOHT. 

See  Damages,  Notes  Ain>  Briefs. 

CORPORATIONS. 

Recovery  Back  of  Money  Paid  on  Of- 
ficer's Debt,  see  Assumpsit,  2. 

Dissolution  for  Misuse  of  Powers,  see 
Colleges. 

Enforcement  of  Stockholder's  Liability, 
see  Conflict  of  Laws,  6. 

Right  to  £qual  Protection  and  Privi- 
leges, see  CoNSTrrunoNAL  Law, 
6,  8. 

Enforcement  in  Federal  Court  of  Stock- 
holder's Liability,  see  Cottbts,  3. 

Parol  Evidence  as   to   Note,    see   Evi- 
DENGE,  22. 
52L.R.  A. 


Stock  Issued  for  Interest  in  Other 
Business,  see  Evidence,  32. 

Attorney  for,  as  Employee,  see  In- 
solvency. 

Action  by,  for  Slander  of  Officer,  see 
Libel  and  Slander,  3. 

Suit  by  Receiver  against  For^gn 
Stockholder,  see  Receivebs. 

Consolidation  of  Street  Railway  Lines, 
see  Street  Railways,  3. 

1.  Charter  power  to  purchase  property 
necessary  for  its  business,  with  stock,  will 
include  the  purchase  by  a  cotton  manufac- 
turing company  of  shares  in  a  corporation 
organized  to  manufacture  dyes  according  to 
secret  formulas  which,  under  contracts  with 
their  originator,  were  used  exclusively  by 
the  corporation  and  upon  the  use  of  which 
the  success  of  its  products  largely  depended. 
Joseph  Bancroft  i  Sons  Co.  v.  Bloede  (C.  C. 
A.  4th  C.)  734 

2.  A  corporation  may  act  as  administra- 
tor under  a  charter  giving  it  the  right  and 
power  to  accept  and  execute  all  trusts  of 
every  name  and  kind  and  to  act  as  executor, 
although  the  term  "administrator"  is  not 
included  among  those  specifically  designated 
therein,  since  that  term  is  included  m  the 
broad  power  as  to  trusts,  and  the  term 
"executor"  also  fairly  includes  it.  Union 
Bank  &  T.  Co.  v.  Wright  (Tenn.)  469 

3.  A  corporation  having  charter  power  to 
accept  and  execute  all  kinds  of  trusts,  in- 
cluding that  of  executors  and  guardianship 
of  infants  and  insane  persons,  is  not  pre- 
cluded from  acting  as  administrator  under 
appointment  by  the  court  by  virtue  of  the 
provision  that  it  may  execute  such  trusts 
as  may  bo  imposed  upon  it  by  any  "person 
or  corporation."  Id. 

4.  The  general  manager  of  a  corporation, 
who  is  also  a  director,  has  a  l^al  claim  for 
the  value  of  his  services,  although  there  has 
been  no  resolution  of  the  board  of  directors 
and  no  express  contract  fixing  his  compen- 
sation, where  he  devotee  his  entire  time  to 
the  business,  and  his  duties  are  numerous 
and  onerous  and  not  such  as  pertain  to  his 
office  as  director.  Bassett  v.  Fairchild 
(Cal.)  611 

6.  In  a  suit  to  hold  directors  of  a  corpo- 
ration liable  for  money  paid  to  one  of  their 
number  for  services  under  a  resolution  in- 
valid because  passed  at  a  meeting  at  which 
his  presence  was  necessary  to  constitute  a 
quorum,  they  should  be  credited  with  an 
amount  equal  to  what  the  services  are  rea- 
sonably worth.  Id. 

6.  A  corporation  may  secure  the  cancela- 
tion of  stock  which  was  paid  for  out  of  the 
secret  profits  made  by  the  subscribers  in  the 
sale  to  the  corporation  of  property  on  which 
they  had  secured  an  option  and  to  purchase 
which  they  had  organized  the  corporation, 
the  management  of  which  at  the  consumma- 
tion of  the  transaction  was  completely  un- 
der their  control.  Yeiser  v.  United  States 
Board  &  P.  Co.  (C.  C.  A.  6th  C.)  724 

7.  A  contract  liability  is  assumed  by 
stockholders  under  a  state  Constitution,  and 
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laws  passed  pursuant  thereto,  imposing  up- 
on them  a  personal  liability  for  debts  of  the 
corporation  in  addition  to  the  stock  sub- 
scription. Kirtley  v.  Holmes  (G.  C.  A.  6th 
C.)  738 

8.  Failure  of  a  corporation  to  exercise  all 
of  its  granted  power  is  no  ground  for  for- 
feiture of  its  franchises,  unless  that  require- 
ment is  expressly  made  by  some  statute  or 
ordinance  under  which  it  derives  some  of  its 
powers,  or  the  powers  are  inseparably  con- 
nected with  each  other.  Illinois  Trust  & 
Sav.  Bank  v.  Doud  (C.  C.  A.  8th  C.)        481 

Notes  and  Bbiefs. 

Enforcement  of  Stockholder's  Lisibility,  see 

Conflict  of  Laws. 
Knowledge  of  Agent,  see  Notice. 
See  also  Estoppel;  Receivers;  Taxes. 

Corporations;  owning  stock  in  other  com- 
pany. 734 

Sales  to,  by  promoters  or  officers;  liability 
for  profits.  724 

Irregular  acts  of  directors ;  ratification  by 
stockholders;  compensation  of  directors  for 
performance  of  other  duties.  611 

Attributing  knowledge  of  stockholder  to 
company.  747 

Extension  of  franchise.  371 

Right  to  consolidate: — (I.)  Definition; 
(II.)  scope  and  limitation  of  note;  (III.) 
necessity  of  legislative  sanction;  (IV.)  con- 
solidation as  affected  by  law;  (V.)  necessity 
of  stockholder's  consent;  (VI.)  rights  and 
remedies  upon  unauthorized  consolidation; 
(VII.)  summary.  369 

Action  for  libel  or  slander  of: — (I.)  Civil 
actions;   (II.)  criminal  actions.  625 

Who  are  laborers  or  employees;  attor- 
neys; construction  of  statute  giving  prefer- 
ences. 479 

Contracts  by  officers  with  themselves.  518 

Binding  effect  of  contract  on  officer  exe- 
cuting. 923 

Note  signed  by  officer  of.  307 

Prohibiting  special  or  exclusive  privileges 
to.  288 

Dissolution  of;  forfeiture  of  charter.    366 

CORPSE. 

Right  of  Burial  and  Interference  there- 
with, see  BuBiAL. 

GOUNTT  TBEASUBEB. 

Recovery  against,  of  Interest,  see  Pub- 
lic Monet. 

Liability  for  Interest  on  Money,  see  In- 
terest, 2. 

Liability  for  Interest  as  Affected  by 
ComprcHnise,  see  Compbomisk. 

Liability  as  to  Funds,  see  Bonds,  2. 

COURTS. 

Character  of  Power  Conferred  on,  see 

CONSTITUTTONAL  LaW,  4. 

Invoking    of   Jurisdiction     by   Private 
Person,  see  Injunction   5. 
62  L.  R.  A. 


Avoiding  Sale  under  Unauthorized  De* 
cree,  see  Judicial  Saub. 

1.  Where  the  law  confers  a  right  and  au> 
thcrizes  an  application  to  a  oourt  of  justice- 
for  the  enforcement  of  that  right,  the  pro- 
ceeding upon  such  application  is  the  exer- 
cise of  a  judicial  function,  though  the  or- 
der or  judgment  authorized  be  of  such  a  na- 
ture that  it  can  only  be  performed,  or  its- 
execution  enforced,  progressively  during  a 
future  period.  Zanesville  v.  Zanesville 
Teleg.  &  Teleph.Co.   (Ohio)  150 

2.  An  ordinance  will  not  be  declared  void 
on  account  of  ihe  motives  which  induced  its 
passage, — ^at  least  when  actual  fraud  is  not 
shown.     Wood  v.  Seattle  (Wash.)  369^ 

3.  A  bill  may  be  maintained  in  a  Federal 
court  to  subject  land  of  a  decedent  which 
has  passed  into  the  hands  of  a  voluntary- 
transferee  to  the  payment  of  the  decedent  » 
statutory  liability  as  a  corporate  stockhold- 
er, where  there  are  no  other  liabilities  or 
claims  against  the  estate,  and  the  estate  pos- 
sesses no  other  property,  so  that  there  would 
be  no  interference  with  the  local  probate- 
law.    Kirtley  v.  Hohnes  (CCA.  6th  C.) 

73S 

NOTBl   AlfD  BEDDTS. 

Courts;  right  to  inteorfere  with  cruel  and 
unusual  punishment.  520 

Constitutional  powers  of;  charging  with 
nonjudicial  duty.  151 

COVENANT. 

Implied,   as  to  Use   of  Stairway,    see 
Landlobd  and  Tenant,  1. 

1.  A  promise  to  pay  a  share  of  the  cost 
of  a  party  wall  when  it  is  used,  made  by 
a  grantee  for  himself,  his  heirs,  and  assigna 
to  a  grantor  who  built  the  wall,  but  has 
previously  sold  the  adjoining  lot,  does  not 
run  with  the  land  so  as  to  bind  one  who  sub- 
sequently acquires  both  lots  and  makes  use- 
of  the  party  wall  in  erecting  a  new  building 
on  them.    Lincoln  v.  Burrage  (Mass.)     11& 

2.  A  condition  constituting  the  considers' 
tion  for  a  grant  of  a  right  of  way  to  a  rail- 
road company,  that  a  depot  should  be  main- 
tained on  the  land,  is  in  the  nature  of  a 
covenant  running  with  the  land.  Lyman  v. 
Suburban  R.  Co.  (Dl.)  645 

NOTSB  AND  BlOEra. 

Covenant;  running  with  land.  110 

OREDITOB8'  BUX. 

Notes  and  Briefs. 
Creditors'  bill;  to  reach  annuity.        642 

OBIMINAIi   I.AW. 

As  to  Indictment,  see  Indictment. 

Defense  to  Prosecution,  see  Physicians 
AND  Suboeons,  2. 

Direction  of  Verdict,  see  Triai.,  14. 
1.  Permitting  the  warden  to  select  the  day 
of  the  week  designated  by  the  court  for  an 
execution  does  not  render  the  statute  void 
as  tending  to  aggravate  the  prisoner's  dis- 
tress by  enhancing  his  suspense.  Storti  ▼. 
Com.   (Mass.)  520 
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2.  The  execution  of  a  criminal  by  elec- 
tricity is  not  cruel  or  unusual  punishment 
within  the  meaning  of  a  constitutional  pro- 
hibition of  such  punishments.  Id. 

3.  Imprisonment  at  hard  labor  is  not  un- 
eonstitutionai  as  cruel  or  unusual  punish- 
ment for  the  offense  of  a  tramp  in  tlireaten- 
ing  to  do  personal  injury  to  another  person. 
State  r.  Hogan  (Ohio)  863 

Notes  and  Briefs. 

See  also  Larceny;   Physicians  and  Sur- 
geons; Appeal  and  Error,  Notes  and 
Briefs. 
Cruel  and  unusual  punishment;  death  by 

electricity;   interference  by  court.  620 

CROPS. 

Damages  for  Destruction  of,  see  Dam- 
ages, 11. 

CBJTEL     AND     UNUSIJAI.     PUNISH- 
MENT. 

See  Criminal  Law,  2,  3,  Notes  and 
Briefs. 

CUSTOBC 

See  Banks,  Notes  and  Bbiefs. 

DAMAGES. 

£xce8sivene88  of,  see  Appeal  and  ISr- 
ROR,  22. 

Special  to  Sustain  Action,  see  Nuisan- 
ces, 4. 

1.  An  agent  employed  to  buy  live  stock 
at  a  certain  market  for  a  nonresident  prin- 
cipal, and  who,  because  of  delay  in  deliver- 
ing to  him  a  telegram,  makes  purchases 
which  the  delayed  message  tells  him  not  to 
make,  is  not  required,  in  order  to  reduce  to 
the  minimum  the  damages  recoverable  from 
the  telegraph  company,  to  resell  the  prop- 
erty that  he  has  purchased,  until  he  has  had 
opportunity  to  communicate  with  and  get 
instructions  from  his  principal.  Western 
U.  Teleg.  Co.  v.  North  Packing  &  P.  Co. 
(111.)  274 

2.  Exemplary  or  punitive  damages  are 
within  the  sound  discretion  of  the  jury  in  an 
action  for  slander  or  libel,  where  the  words 
are  actionable  per  se,  but  cannot  in  any  cai^e 
be  recovered  as  a  matter  of  legal  right. 
Gambrill  v.  Schooley   (Md.)  87 

3.  In  a  suit  for  an  unlawful  and  unwar- 
ranted interference  with  the  exercise  of  a 
right  of  burial  by  the  proper  relatives,  if  the 
injury  inflicted  upon  the  plaintiffs  was  wan- 
ton and  malicious,  or  the  result  of  gross  neg- 
ligence, or  a  reckless  disregard  of  the  rights 
of  others,  equivalent  to  an  intentional  viola- 
tion of  them,  exemplary  damages  may  be 
awarded,  in  estimating  which  the  injury  to 
the  natural  feelings  of  the  plaintiffs  may  be 
taken  into  consideration.  Wright  y.  Holly- 
wood Cemetery  Corp.   (Ga.)  621 

4.  The  difference  between  the  contract 
price  and  the  cost  of  production  is  the  meas- 
ure of  damages  for  breach  of  a  contract  to 
take  a  large  quantity  of  an  article  which 
was  manufactured  in  large  quantities  only 
62  li.  R.  A. 


to  fill  orders,  and  was  perishable  in  its  na- 
ture, so  that  large  quantities  of  it  could  not 
be  kept  in  stock,  while  the  demand  was  lim- 
ited and  it  had  no  market  price,  although 
the  manufacturer  was  able  to  effect  some 
sales  at  a  price  less  than  that  fixed  by  the 
broken  contract.     Todd  v.  Gamble  (N.  Y.) 

22.> 

5.  A  reasonable  and  fair  profit  lost  by  a 
purchaser  of  goods  who  bought  them  to  fill 
another  contract  may  be  recovered  as  dama- 
ges for  the  failure  of  the  vendor  to  comply 
with  his  agreement,  if  he  knew  for  what  the 
goods  were  bought,  although  he  did  not  know 
the  price  that  was  to  be  obtained  by  the  ven- 
dee under  his  contract  with'  the  third  per- 
son. Guetzkow  Bros.  Ca  v.  A.  H.  Andrews 
&  Co.  (Wis.)  20^ 

6.  Extraordinary  and  unusual  profits  lost 
by  a  purchaser  of  goods  on  account  of  the 
vendor's  failure  to  comply  with  his  agree- 
ment cannot  be  recovered  as  damages,  al- 
though the  vendor  knew  that  the  goods  were 
bought  to  fill  a  previous  contract  with  a 
third  person,  if  he  did  not  Imow  the  price 
which  was  to  be  obtained  under  it,  and  could 
not  reasonably  have  been  presumed  to  have 
had  in  contemplation  a  price  whi(^  would 
yield  such  profit.  Id. 

7.  The  measure  of  damages  for  failure  of 
seed  rice  to  grow  when  planted  by  one  who* 
purchased  under  a  warranty,  and  who  did 
not  discover  its  worthlessness  until  it  was 
too  late  to  plant  another  crop,  is  the  amount 
paid  for  the  rice,  the  expense  of  preparing 
the  soil  for  the  crop  and  planting  the  seed, 
and  a  reasonable  rent  for  the  land,  less  such 
amount  as  it  might  have  been  rented  for,  to 
be  planted  in  crops  other  than  rice,  after  it 
was  too  late  to  plant  rice.  Reiger  v.  Worth 
Co.  (N.  C.)  30^ 

8.  Recovery  for  permanent  impairment  of 
earning  power  by  a  negligent  injury  to  a 
boarding-house  keeper  cannot  be  had  on  evi- 
dence merely  that  when  she  was  able  to  re- 
sume business  after  the  injury  her  house  waa 
not  as  well  filled  as  before,  without  showing 
the  cause  or  its  effect  on  the  profits.  Wal- 
lace V.  Pennsylvania  R.  Co.  (Pa.)  33 

0.  The  profits  of  a  boarding  house  con- 
ducted by  one  injured  by  negligence  may  be 
considered  in  determining  her  earning  pow- 
er, a9  an  element  of  damages  to  be  awarded 
for  the  injury.  Id. 

10.  Recovery  against  an  attorney  in  fact 
for  the  use  of  a  farm  in  his  possession  and 
control  is  limited,  in  the  absence  of  any  dere- 
liction of  duty  on  his  part,  to  the  proceeds 
received  by  him  therefrom,  less  proper  ex- 
penditures, and  cannot  be  extended  to  the 
rental  value  of  the  farm,  if  that  amounts  to 
a  greater  sum.  Royston  v.  McCulley 
(Tenn.)  899 

11.  Neither  the  probable  yield  and  net 
profits  from  a  crop  which  at  the  time  of  in- 
jury was  not  beyond  the  blossoming  stage, 
nor  the  result  of  sales  of  similar  crops 
grown  on  neighboring  land  during  the  same 
season,  can  be  considered  in  assessing  dam- 
ages for  the  destruction  of  the  plants  by  poi* 
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sonous  gaseB.  Horres  y.  Berkeley  Chemical 
Co.  (S.  C.)  3G 

12.  In  an  action  to  aMte  a  nuisance  and 
for  damages  the  recovery  is  not  limited  to 
the  damages  to  the  land  and  its  rental  value. 
Van  Foesen  v.  Clark  (Iowa)  279 

13.  The  benefit  resulting  from  the  im- 
provement may  be  considered  in  assessing 
the  damages  resulting  from  the  removal  of 
lateral  support  from  an  abutting  lot  in  cut- 
ting down  and  improving  a  street,  under  a 
constitutional  provision  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation.  Schroe- 
der  V.  Joliet  (111.)  634 

Notes  aitd  Bbiefs. 
See  also  Bailment;  Contracts. 

Damages  for  tort  as  affected  by  loss  of 
profits: — (I.)  Scope  of  note;  (II.)  general 
rules;  (III.)  personal  injuries:  (o)  general 
rules  as  to;  (b)  profits  lost  as  an  element 
of  damages;  (o)  profits  lost  as  evidence; 
(IV.)  trespass  against  the  person;  (V.) 
trespass  against  property:  (a)  the  general 
rule;  (h)  profits  lost  as  an  element  of  dam* 
ages;  (c)  profits  lost  as  evidence;  (VI.) 
negligence:  (a)  scope  and  general  rules; 
(&)  failure  to  perform  and  improper  per- 
formance of  legal  duties;  (o)  performance 
of  acts  in  violation  of  legal  duty:  (1)  ob- 
struction of  highways  and  waterways;  (2) 
maintenance  of  nuisances  and  other  breaches 
of  duty;  (VII.)  conversion:  (a)  general 
rules  as  to;    (6)  without  judicial  process; 

(0)  under  judicial  process:  (I)  by  seizure 
under  wrongful  attachment;  (2)  by  seiz- 
ure under  wrongful  replevin;  (3)  by  seizure 
under  wrongful  execution  or  other  process; 

(VIII.)   wrongful  injunction;    (IX.)   fraud 

and  false  representations;  (X.)  marine 
torts:    (a)    future   and   uncertain   profits; 

(6)  profits  of  voyage  or  charter  party  in 
hand;    (c)  how  ascertained  and  computed; 

(XI.)  infringement  of  patents,  copyrights, 
and  trademarks;  (XII.)  effect  of  illegality 
of   business     giving     rise  to   the   profits; 

(XIII.)   conclusion.  33 

Loss  of  profits  of  sale  or  purchase  as  dam- 
ages:—  (I.)  Scope;   (II.)  breach  by  vendor: 

(a)  general  rules;  (&)  the  rule  as  to  special 
•circumstances:  (I)  generally;  (2)  as  ap- 
plied to  notice  or  knowledge  of  sale  or  pur- 
pose to  resell;  (3)  what  notice  or  knowl- 
edge of  resale  sufficient;  (4)  as  applied  to 
notice  or  knowledge  of  special  use;  (5) 
what  notice  or  knowledge  of  use  sufficient; 

(c)  the  rule  as  to  the  absence  of  a  market: 

(1)  when  goods  are  practically  unobtain- 
able; (2)  when  a  substitute  may  be  ob- 
tained; (3)  when  other  markets  may  be  re- 
sorted to;  (d)  the  rule  as  to  remoteness, 
•contingency,  and  uncertainty:  (1)  general- 
ly; (2)  as  applied  to  cases  of  purchase  to 
resell;  (3)  as  applied  to  cases  of  purchase 
for  manufacture;  (4)  as  applied  to  cases  of 
purchase  for  use;  (e)  the  rule  as  to  sale 
of  articles  to  be  manufactured :  ( I )  applica- 
tion of  general  rules;  (2)  as  applied  to  spe- 
cial circumstances;  (3)  as  applied  to  re- 
moteness, contingency,  and  uncertainty; 
I>2  L.  R.  A. 


( f )  breach  of  warranty :  ( 1 )  general  rules ; 
(2)  purchase  and  warranty  for  special  pur- 
pose; (3)  purchase  to  resell;  (g)  sale  of  a 
Dusinees,  goodwill,  or  exclusive  right;  (h) 
breach  of  contract  to  convey  real  estate: 
(1)  general  statement  as  to;  (2)  when 
vendor  acts  in  good  faith;  (3)  when  vendor 
acts  mala  fides;  (III.)    bruioh  by   vendee: 

(0)  alternative  rights  of  recovery;  (6) 
when  title  does  not  pass;  (o)  measure  of 
damages  generally;  (d)  effect  of  notice  of 
refusal  to  perform;    {e)  resale  by  vendor: 

(1)  right  to  make,  and  effect  of;  (2)  pre- 
requisites to  validity  of;  (f)  effect  of  ab- 
sence of  market,  in  which  to  resell;  {g) 
the  rule  as  to  purchase  ot  articles  to  be 
manufactured:   (I)  right  to  recover  profits; 

(2)  the  measure  of  damages;    (3)    resale; 

{h)    remoteness,  contingency,  uncertainty; 

(t)  breach  of  contract  to  purchase  real  es- 
tate; (IV.)  duty  to  try  to  prevent  or  reduce 
damages;  (V.)  effect  of  illegality;  (VI.) 
conclusion.  209 

For  breach  of  contract;  impossibility  of 
performance.  869 

For  breach  of  contract  of  sale;  rule  as  to 
market  value.  225 

For  nuisance;  injury  to  both  real  and  per- 
sonal property.  280 

For  mistake  in  telegram;  causing  mistake 
in  making  contract.  275 

To  crops.  37 

Exemplary;  where  actaal  damages  are 
only  nominal.  88 

Liability  of  physician  certifying  to  ine- 
briety. 786 

DAMS. 

A  person  engaged  In  floating  logs  down  a 
stream  and  manufacturing  them  into  lum- 
ber at  his  mills  on  the  stream  may  maintain 
dams  and  booms  for  the  purpose  of  obtain- 
ing and  securing  his  own  logs,  although  it 
may  result  in  arresting  the  whole  mass  of 
logs  floating  on  the  stream,  if  the  obstruc- 
tion to  the  use  of  the  stream  by  others  is 
not  imreasonable.  Nester  y.  Diamond 
Match  Co.  (C.  C.  A.  6th  C.)  950 

DEATH. 

Of  Tenant's  Child,  see  Landlord  and 
Tenant,  3. 

Contributory  Negligence,  see  Negli- 
gence, 3. 

A  compromise  of  a  cause  of  action  for 
death  may  be  made  by  the  personal  repre- 
sentatives of  the  person  killed  without  the 
consent  of  the  next  of  kin  or  the  probate 
court,  either  before  or  after  the  commence- 
ment of  an  action  under  Minn.  Qea,  Stat. 
1894,  §  5913,  although  this  action  is  brought 
for  the  benefit  of  the  next  of  kin.  Foot  v. 
Great  Northern  R.  Co.  (Minn.)  354 

Notes  and  Bbzets. 

Death;  of  person  as  condition  of  perform- 
ance of  contract  of  marriage.  660 

DEBENTURES. 

Invalidity  of  Contracts,  see  CoNnucTB^ 

10;   LOTTEBT. 
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S>XED8. 

Unstamped,  see  Evidence,  10. 
Condition  as  to  Maintenance  of  Depots, 
see  Real  Property. 

An  adopted  child  who  by  the  decree  of 
•adoption  is  declared  to  be,  to  all  legal  in- 
'tents  and  purposes,  the  child  of  a  woman 
"who  adopts  him,  and  for  the  purposes  of 
inheritance  and  all  other  legal  incideints  and 
■consequences  the  same  as  if  born  to  her  in 
l&wful  wedlock,  is  entitled,  on  her  death,  to 
premises  conveyed  to  her  during  her  natural 
life,  with  remainder  "to  her  child  or  chil- 
clren  that  may  be  living  at  the  time  of  her 
decease,"  and  in  default  of  such  child  or 
•ohildren  to  her  "heirs  generally,"  since,  if 
t-he  adopted  child  is  not  a  "child"  within 
-the  meaning  of  the  deed,  he  is  her  "heir 
generally."     Butterfield    v.     Sawyer    (111.) 

75 
X>EFINITIONS. 


Notes  and  Briefs. 
What  included  in  term  "church." 


779 


:i>ENTISTS. 

Estoppel  of    Department    Store   as    to 
Malpractice,  see  Estoppel,  7. 

3>EPABTMENT  STORES. 

Estoppel  as  to  Malpractice  of  Dentists, 
see  Estoppel,  7. 

3>EPOT. 

Exclusive    Privilege    of    Hackmen   to 
Solicit  Business  at,  see  Hacks,  1. 

3>ESCENT    AHD    DISTRIBUTION. 

Right  of  Surviving  Husband,  see  Con- 
flict OF  Laws,  3. 
Creditors  may,  under  Ky.  Stat.  §§  2087, 
"2089,  follow  the  lands  of  a  deced'^nt  into  the 
hands  of  heirs  or  transferees  who  are  not 
lK>na  fide  purchasers  for  value.  Kirtley  v. 
Holmee  (C.  C.  A.  6th  C.)  738 

Notes  and  Briefs. 
Descent  and  distribution;   rights  of  hus- 
tmnd ;  law  of  domicil  as  affecting.  420 

Inheritance  by  adopted  child;  who  are 
'heirs.  76 

l>IPSOMANIACS. 

Liability  for  False  Imprisonment  of,  see 
Physicians  and  Surgeons,  1. 

J>ISCOV£RT  AND   INSPECTION. 

A  oourt  has  no  power  to  compel  a  plain- 
-tiff  to  submit  to  a  physical  examination  by 
a,  pliysician,  in  the  absence  of  any  statutory 
Authority.  Stack  v.  New  York,  N.  H.  &  H. 
11.  Co.   (Mass.)  328 

Notes  and  Briefs. 

Discovery;  compelling  physical  examina- 
tion of  plaintiff  by  physician.  328 

l>IVORCE. 

See  Husband  and  Wife,  4,  Notes  and 
Briefs. 

DOMICHi. 

Notes  and  Briefs. 
Domicil;  ol  wife.  420  ' 

£2  L.  R.  A.  63 


DRAFTS. 

Consideration  for  Acceptance,  see  Con- 
tracts, 3. 

Knowledge  as  to  Consideration  as  Af- 
fecting Enforcement,  see  Banks, 
5. 

DRUGGISTS. 

Privilege  as  to  Sale  of  Patent  Medi- 
cines,    see     CONSTETUTIONAL    LaW, 

9. 
Arbitrary  Power  aa  to  Sale  of  Patent 
Medicines,     see      Constitutional 
Law,  16. 

Notes  and  Briefs. 

Appointment  of  board  of  pharmacy;  arbi- 
trary powers.  288 

DUE  PROCESS  OF  I.AW. 

See  Constitutional  Law 

EASEMENTS. 

Interference  with,  by  Private  Bridge 
over  Highway,  see  Injunction, 
4. 

Notes  and  Briefs. 

Easement;  of  light  and  air  from  high- 
way; abutting  owner's  rights;  interference 
with  by  authority  of  municipality.  409 

Of  drain;  when  implied.  280 

EIGHT-HOUR  I«AW. 

See  Constitutional  Law,  26.  • 

EJECTMENT. 

Kecovery  for  Improvements  in,  see  Im- 

PROVEMENTS. 

See  also  Action  or  Suit,  3. 

1.  Mesne  profits  realized  by  defendant's 
grantor,  as  well  as  by  defendant  himself, 
are  recoverable  in  an  action  for  land,  where 
he  is  allowed  for  improvements  made  by  his 
grantor,  as  well  as  those  made  by  himself. 
Mills  V.  Geer  (Ga.)  934 

2.  Rents  and  profits  of  land  occupied  by 
wards  on  an  invalid  exchange  made  by  their 
guardian  may  be  set  off  against  their  claim 
to  mesne  profits  on  their  recovery  of  their 
own  land.  Id. 

ELECTRICAL  USES  AND  APPLIAN- 
CES. 

Question  for  Jury  as  to,  see  Trial,  8- 

10. 
Electric  Wires;  Care  as  to,  see  Telk- 

PUONES. 

Electric  Wires;  Delay  in  Replacing,  see 
Trial,  8. 

Notes  and  Briefs. 
See  also  Master  and  Servant. 

Electric  wires;  negligence  aa  to,  in  high- 
way. 610 

ELECTROCUTION. 

As  Cruel  and  Unusual  Punishment,  see 
Criminal  Law,  2. 

ELEVATORS. 

Exemption  from  Liability  in  Case  of 
Injury,  see  Contracts,  6, 


Effect 


gury, 
of  B 


reaJcing,  see  Evidence,  6,  34. 
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Proyision  Releasing  Landlord  from  Lia- 
bility, see  Landlord  and  Tenant, 
2. 

Liability  of  Master,  see  Mastbb  and 
Servant,  4,  6. 

1.  The  proprietor  of  an  elevator  run  for 
the  use  of  the  tenants  of  an  office  building  is 
a  carrier  of  passengers  for  hire,  the  compen- 
sation being  the  rental  paid  by  the  tenant. 
Springer  y.  Ford  (111.)  930 

2.  The  operators  of  passenger  elevators 
upon  the  grounds  of  public  policy  are  re- 
quired to  exercise  the  highest  degree  of  care 
and  diligence  in  and  about  the  operation  of 
such  elevators  to  prevent  injury  to  passen- 
gers being  carried  thereon.  Id. 

3.  Reasonable,  and  not  the  utmost,  care 
as  to  the  safety  of  the  machinery  and  appli- 
ances by  which  a  passenger  elevator  is 
moved,  is  the  measure  of  duty  which  its 
owner  owes  to  persons  using  it  by  his  im- 
plied invitation.    Griff  en  v.  Manice  (N.  Y.) 

022 

4.  The  liability  of  the  owner  of  a  freight 
elevator  to  a  passenger  lawfully  and  rightr 
fully  upon  it  is  measured  by  the  rules  appli- 
cable to  owners  of  passenger  elevators. 
Springer  v.  Ford  (III.)  930 

5.  The  starting  of  an  elevator  by  the  con- 
ductor while  a  passenger  is  in  the  act  of 
stepping  out  of  it  will  not  render  the  pro- 
prietor liable  for  the  resulting  injury  to  the 
passenger,  if  this  wa«  done  by  an  involun- 
taiy  act  of  the  conductor  in  grasping  the 
mechanism  to  keep  himself  from  falling  as 
he  attempted  to  sit  down,  but  found  that  his 
chair  was  gone  from  its  place.  Gibson  v. 
International  Trust  Co.  (Mass.)  928 

Notes  and  Briefs. 

Elevators;  tenant's  right  to  rely  on  good 
condition.  924 

Operators  of,  as  common  carriers;  degree 
of  care  required.  928 

Duty  of  proprietor;  question  for  jury; 
notice  of  defect.  931 

ElCIirENT   DOMAIN. 

Compensation  for  Light  and  Air  from 
Highway,  see  Highways,  6. 

1.  An  attempt  by  a  street-railway  com- 
pany to  take  land  for  a  power  house  and 
coal  pockets  in  a  city  5  miles  from  its  lines, 
in  which  it  has  no  authority  to  run  cars,  is 
for  its  private  benefit^  and  not  for  public 
use,  and  is  therefore  not  within  statutory 
permission  to  take  by  eminent  domain  land 
necessary  for  its  use.  Re  Condemnation  of 
Land  by  Rhode  Island  Suburban  R.  Co.  (R. 
L)  879 

2.  A  municipal  corporation,  though  hold- 
ing the  title  to  its  streets,  has  no  private 
proprietary  interest  in  them  which  entitles 
it  to  compensation  when  they  are  subjected 
to  an  authorized  additional  public  burden 
by  the  construction  of  a  telephone  line 
therein ;  but,  being  charged  with  the  duty  of 
keeping  the  streets  under  its  control  in  re- 
pair, it  may  be  allowed  compensation  to  an 
62  L.  R.  A. 


amount  sufficient  to  make  the  repairs  reift* 
dered  necessary  by  such  additional  use.  It 
is  not  essential  that  provision  be  made  for 
the  assessment  of  such  compensation  by  a. 
jury.  Zanesville  v.  Zanesville  Teleg.'  St 
Teleph.  Co.  (Ohio)  150» 

3.  The  occupation  of  a  sidewalk  with  m 
trench  and  pipes  for  a  conduit  for  telephone- 
wires  is  not  an  additional  burden  upon  the- 
fee«  which  entitles  the  abutting  ovmer  tO' 
compensation,  although  it  is  laid  so  close  to- 
the  line  of  the  abutting  property  as  to  inter- 
fere with  intended  areas  under  the  walk. 
Coburn  v.  New  Telephone  Co.  (Ind.)         67  > 

Notes  and  Brikts. 

See  also  SrATUTRS. 

Eminent  domain;  public  use;  what  con- 
stitutes; degree  of  necessity.  8SO 

What  is  taking:  injury  to  lateral  sup- 
port as;  setting  off  benefits.  63S> 

EUPLOTEES. 

Notes  and  Briefs. 

Employees;  who  are;  construction  ot 
statute  giving  preferences.  479* 

EQUTTT. 

Permitting  Future  Sale  of  Trust  Prop- 
erty, see  Trusts,  2. 

1.  Equity  has  jurisdiction  of  a  suit  to> 
terminate  the  rights  of  a  railroad  company 
in  land  granted  to  it  for  a  right  of  way  on 
condition  that  it  maintain  depots  on  the 
property,  where  the  original  grantee  is  in- 
solvent, so  that  a  judgment  at  law  would 
be  of  no  avail,  and  the  grantor  has  only  an 
easement  remaining  in  uie  land,  so  that  he 
cannot  maintain  ejectment.  Lyman  v. 
Suburban  R.  Co.  (111.)  64S 

2.  Equity  will  take  jurisdiction  where  it 
appears  that  a  majority  of  a  town  council 
are  disqualified,  by  reason  of  removal  from 
town,  interest  in  the  case,  or  relationship 
to  the  parties,  to  abate  an  alleged  nuisance- 
under  Ga.  Civ.  Code,  §  4762.  Hill  v.  Mc 
Burney  Oil  &  F.  Co.  (Ga.)  398- 

Notes  and  Brikts. 

See  also  Trusts. 

Equity;  jurisdiction  to  terminate  right » 
under  grant.  646- 

Jurisdiction  to  decree  sale  of  infant 'a 
real  estate.  403> 

Jurisdiction  as  to  crime.  301 

ESTOPPEL. 

As  to  Check  Deposited  for  Collectiou, 
see  Banks,  3. 

As  to  Irrigating  Ditch,  see  License. 

Of  Purchaser  by  Knowledge,  see  Nui- 
sances, 7. 

As  to  Time  for  Delivery,  see  Sai£,  4. 

1.  A  judgment  in  favor  of  a  phy^sician  for 
services,  confessed  by  defendant  as  a  con- 
dition imposed  by  the  chancellor  to  grant- 
ing an  injunction  to  prevent  the  proi^eou- 
tion  of  an  action  to  recover  compensation 
therefor,  pending  one  against  the  phy^iioian 
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for  malpractice,  will  not,  upon  reversal  of 
the  injunction  order,  operate  aa  an  estoppel 
against  the  action  for  malpractice.  Sale 
▼.  Eichherg  (Tenn.)  894 

2.  One  engaged  in  running  lo^  down  a 
stream,  who,  instead  of  providing  sorting 
booms  and  dams  of  his  own,  relies  for  many 
years  upon  facilities  provided  by  another, 
will  be  estopped  from  maintaining  an  ac- 
tion against  the  latter  for  an  unlawful  ob- 
struction of  the  stream,  because  of  obstruc- 
tion and  delays  in  the  delivery  of  his  logs. 
Neater  v.  Diamond  Match  Co.  (C.  C.  A.  6th 
C.)  950 

3.  A  mistaken  statement  that  a  me- 
chanic's lien  has  been  paid  does  not  estop 
the  fienor  from  subsequently  enforcing  it 
against  one  who  bought  the  property  in  re- 
liance on  the  statement,  if  it  was  made  to 
him  without  knowledge  that  he  had  any  in- 
terest in  the  matter  or  any  intention  to  buy 
the  property.  Kirchman  v.  Standard  Coal 
Co.  (Iowa)  318 

4.  One  cannot  be  made  liable  as  a  partner 
for  tortious  acts  of  his  former  copartner, 
on  the  ground  of  estoppel,  because  of  failure 
to  give  notice  of  the  dissolution  of  the  part- 
nership. Shapard  v.  Hynes  (C.  C.  A.  8th 
C.)  676 

5.  Tlie  minority  of  bondholders  secured 
by  trust  deed  on  corporate  property  cannot 
estop  the  majority  or  the  trustee  from  con- 
testing a  claim  for  prior  lien  for  money 
advanced  for  additions  to  the  plant,  by 
merely  suffering  the  additions  to  be  made, 
with  knowledge  of  the  advances  and  with- 
out objection.  Illinois  Trust  &  Say.  Bank 
y.  Doud   (C.  C.  A.  8th  C.)  481 

6.  Failure  to  object  to  the  passage  of  an 
ordinance  authorizing  the  connection  of  the 
upper  floors  of  buildings  on  the  opposite 
aides  of  a  street  by  a  bridge  across  the 
street,  or  to  the  construction  of  the  bridge, 
will  not  estop  adjacent  property  owners 
from  suing  to  abate  the  nuisance  in  case  it 
diminishes  the  supply  of  light  and  air  from 
the  street  to  their  buildings.  Townsend  v. 
Epstein  (Md.)  409 

7.  Estoppel  to  deny  responsibility  for  the 
acta  of  the  workman  applies  in  an  action  of 
tort  for  malpractice  of  a  dentist  against  a 
department  store  which  has  represented  it- 
self as  carrying  on  the  dental  business,  in 
favor  of  one  who,  relying  on  the  representa- 
tions, employs  the  designated  workman,  and 
is  injured  by  his  negligence  or  incompe- 
tence.   Hannon  v.  Siegel-Cooper  Co.  (N.  Y.) 

429 

8.  One  who  has  unsuccessfully  attempted 
to  establish  an  alleged  nuncupative  will  in 
his  favor  is  not  estopped  thereby  to  claim 
the  same  property  under  a  gift  causa  mor- 
tia,  where  the  purpose  to  give  the  property 
to  the  donee  is  clearly  shown,  and  the  only 
question  is  whether  it  has  been  consummat- 
ed in  such  form  as  to  be  effective  under  the 
law.     Royston  v.  McCulley   (Tenn.)         899 

Notes  and  Briefs. 
Estoppel ;  as  to  ultra  vires  contract.     735 
62  I-.  R.  A. 


Against  revocation  of  license.  140 

Without  design  to  mislead.  318 

Detrimental  reliance  and  action  on  state- 

mente  essential.  429 

EVIDENCE. 

Errors  as  to,  see  Appeal  and  Ebbob,  4, 
12,  18. 

Admissibility  on  Application  for  Injunc- 
tion, see  Injunction,  6. 

Reading  Medical  Work,  see  Trial,  1. 

Reading  Stenographer's  Notes,  see 
Trial,  2. 

Presniuptions  and  burden  of  proof. 

1.  The  presumption  is  that  all  the  provi- 
sions of  an  ordinance  arc  within  the  powers 
of  the  charter  which  authorized  it.  Wood 
V.  Seattle  (Wash.)  309 

2.  The  burden  of  proving  the  defense  of 
suicide  in  an  action  on  a*  policy  of  life  insur- 
ance is  upon  the  insurer,  where  it  is  a  ques- 
tion whether  the  death,  caused  by  a  gunshot 
wound,  was  accidental  or  by  suicide.  Boyn- 
ton  y.  Equitable  Life  Assur.  Co.  (La.)      687 

3.  The  burden  of  proving  that  defendant, 
charged  with  illegally  practising  medicine, 
but  who  has  been  practising  in  another  state, 
had  the  required  instruction,  and  graduated 
in  some  medical  college  in  this  or  some  for- 
eign country,  or  has  received  a  certificate  of 
qualifications  from  some  stete  or  county 
medical  society,  rests  upon  him,  as  the  evi- 
dence is  peculiarly  within  his  knowledge  and 
under  his  control.    State  v.  Wilson  (Kan.) 

679 

4.  An  intent  to  evade  the  laws  of  a  stete 
in  which  a  divorce  was  granted,  making  re- 
marriage of  the  divorc^  person  unlawful, 
will  not  be  assumed  from  the  fact  of  his  con- 
tracting a  marriage  in  another  stete  imme- 
diately before  returning  te  that  where  the 
divorce  was  granted,  merely  from  the  pre- 
sumption that  everyone  knows  the  law. 
State  use  of  Newman  v.  Kimbrough  (Tenn.) 

668 
6.  Tlie  doctrine  of  res  ipsa  loquitur  haa 
no  application  where  all  the  facte  and  cir- 
cumstances appear  in  evidence.    Gibson  v 
International  Trust  Co.  (Mass.)  928 

6.  When  a  passenger  on  an  elevater  is  in- 
jured by  reason  of  the  giving  way  of  some 
portion  of  the  machinery  or  appliances  by 
which  the  elevater  is  operated,  the  presump- 
tion of  negligence  arises  from  such  breaking 
unexplained.     Springer  v.  Ford    (111.)    930 

7.  No  presumption  of  negligence  on  the 
part  of  a  railroad  company  or  ite  employees 
arises  from  the  fact  of  an  injury  to  a  boy 
who  picks  up  a  signal  torpedo  on  the  rail- 
road track,  and  from  the  fact  that  the  rail- 
road employees  have  been  in  possession  of 
such  torpedoes.  Cleveland,  T.  &  V.  R.  Oo 
v.  Marsh  (Ohio)  142 

8.  An  employer  whose  servant  is  injured 
by  the  fall  of  an  elevator  furnished  for  his 
use  is  not,  in  order  to  relieve  himself  from 
liability,  bound  to  explain  the  cause  of  the 
accident.     Spees  v.  Boggs    (Pa.)  933 

9.  An  agreement  to  withhold  part  of  the 
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contribution  of  a  special  partner  to  the  part- 
nership assets,  which  is  represented  by 
checks,  from  collection,  so  a«  to  make  the 
statement  that  the  amount  wan  contributed 
on  the  day  the  checks  were  dat^d  untrue, 
will  not  be  presumed  against  the  positive 
testimony  of  the  partners,  from  the  facts 
that  the  checks  were  not  oolIsAted  until  aft- 
erwards, that  he  was  not  creflited  with  in- 
terest until  they  were  collected,  and  that  one 
was  paid  with  the  proceeds  of  a  note  which 
fell  due  on  the  day  it  was  presented.  Chick 
V.  Robinson  (C.  C.  A.  6th  C.)  833 

10.  Payment  out  of  the  furds  of  a  bank 
which  has  become  a  trustee  by  wrongfully 
commingling  trust  money  with  its  funds  will 
be  presumed  to  have  been  made  by  the  bank 
out  of  its  own  funds,  and  not  out  of  the  trust 
money.  State  v.  Edwards  (Neb.)  858 
Best  and  secondary. 

11.  An  admission  of  the  truth  of  an  affi- 
davit of  an  absent  witness,  to  procure  an 
immediate  trial,  as  required  by  statute,  will 
not  authorize  the  reading  of  the  affidavit 
after  postponement  of  the  trial  by  the  court 
of  its  own  motion  for  over  a  month,  where 
the  witness  resides  in  the  city  and  there  is 
nothing  to  show  that  his  evidence  is  not  at- 
tainable.    Padgitt  V.  Moll    (Mo.)  854 

12.  Legislative  removal  of  the  disqualifi- 
cation of  a  party  as  a  'Witness  does  not  de- 
prive him  of  the  ri^ht  to  introduce  his  books 
of  account  in  evidence.  Smith  v.  Smith 
(N.  Y.)  646 
Doonmentary  evidenee. 

See  also  supra,  12. 

13.  The  admissibility  of  books  of  account 
in  evidence  depends  on  the  manner  of  keep- 
ing the  accounts  and  their  purpose,  rather 
than  on  the  form  of  the  books  themselves. 
Post  V.  Kenerson   (Vt.)  652 

14.  A  clerk  whose  absence  is  necessary  to 
render  account  books  admissible  in  evidence 
is  one  who  has  something  to  do  with,  and 
has  knowledge  generally  of,  the  businej»s  of 
his  employer,  and  who  would  be  enabled  to 
testify  upon  the  subject  of  the  goods  sold. 
Smith  V.  Smith  (N.  Y.)  546 

15.  Books  of  a  defendant  sued  for  con- 
signed produce,  constituting  the  only  ones 
kept  by  him,  the  entries  in  which  were  hon- 
estly made,  in  the  due  course  of  business,  at 
the  time  the  transactions  occurred,  and  con- 
taining both  debit  and  credit  entries,  are 
admissible  to  show  the  acceptance  of  drafts 
in  amount  more  than  sufficient  to  balance 
the  account.    Post  v.  Kenerson  (Vt.)       552 

16.  Books  of  original  entries  are  not  ad- 
missible in  evidence  to  prove  deliveries  of 
goods  sold  under  a  contract  requiring  their 
delivery  from  time  to  time  in  the  future. 
Hall    V.   Chambersburg   Woolen   Co.    (Pa.) 

689 

17.  Entries  in  the  books  of  a  partnership 
arc  admissible  against  a  special  partner, 
who  by  How.  Ann.  Stat.  (Mich.)  §  2364, 
may  "from  time  to  time  examine  into  the 
state  and  progress  of  the  partnership  con- 
cerns, and  may  advise  as  to  their  manage- 
ment," where  they  are  offered  to  show  the 
62  L.  R.  A. 


time  of  the  payment  of  money  into  the  firm 
by  him,  and  the  question  is  as  to  his  part- 
nership liability  under  the  statute,  which 
makes  that  depend  in  part  upon  the  pay- 
ment by  him  of  his  share  of  the  capital  at 
the  time  of  filing  the  certificate  of  partner- 
ship and  an  affidavit  stating  that  the  capi- 
tal specified  in  the  certificate  has  been  paid 
in.     Chick  v.  Robinson    (C.  C.   A.   6th  C.) 

833 

18.  A  sufficient  foundation  to  admit  plain- 
tiff's account  books  to  prove  a  claim  is  laid 
by  evidence  that  plaintiff  personally  deliv- 
ered nearly  all  the  items  covered  by' the  ac- 
count, that  his  wife  kept  his  books,' that  tlie 
entries  were  correctly  made,  and  that  third 
persons  had  settled  their  accounts  hi  ac- 
cordance with  the  books,  believing  in  plain- 
tilT's  honesty  and  because  the  accounts  ren- 
dered agreed  with  such  persons'  own  mem- 
oranda of  the  items.  Smith  v.  Smith  (X. 
Y.)  545 

19.  The  provision  of  the  war  revenue  act, 
that  no  instrument  required  by  law  to  be 
stamped  which  is  issued  without  a  stamp 
shall  be  recorded  or  used  as  evidence  in  any 
court  until  a  stamp  shall  be  affixed,  does  not 
destroy  an  unstamped  instrument  as  a  mun- 
iment of  title,  or  its  competency  as  evidence 
in  a  state  court.  Southern  Ins.  Co.  v.  Es- 
tes  (Tenn.)  915 
DemonstratiTe. 

20.  The  ejthibition  to  the  jury  on  a  pros- 
ecution for  bastardy,  of  a  child  nine  montlis 
old,  for  the  purpose  of  showing  its  resem- 
blance to  the  defendant,  is  error.  State  ex 
rel.  Scott  V.  Harvey  (Iowa)  500 

ParoL 

21.  A  contract  reading:  "Bought  •  .  . 
all  the  colored  noils  for  the  year  1887," — can- 
not, after  the  death  of  one  of  the  parties, 
be  shown  by  testimony  of  the  other  to  have 
been  understood  to  man  all  the  noils  manu- 
factured by  a  certain  mill.  Hall  v.  Cham- 
bersburg Woolen  Co.  (Pa.)  689 

22.  A  note  signed  by  an  individual  name 
followed  by  the  word  "president,"  and  upon 
which  the  name  of  the  corporation  appcsars 
above  the  line  on  which  are  written  the 
place  and  date  of  execution,  but  nowhere 
else,  is  not  conclusively  presumed  to  be  the 
personal  obligation  of  the  signer,  but  it 
may  be  shown  by  parol  evidence  to  be  the 
contract  of  the  corporation.  Second  Xau 
Bank  v.  Midland  Steel  Ca  (Ind.)  307 

23.  Parol  evidence  is  admissible  to  show 
that  at  the  time  of  the  execution  of  a  deed 
containing  a  covenant  against  encumbrances 
it  was  agreed  between  the  parties  that  the 
grantee  should  assume  the  payment  of  cer- 
tain vendor's  lien  notes  which  were  a  charge 
upon  the  premises.,  since  such  agreement  was 
a  part  of  the  consideration  for  the  convey- 
ance, and  proof  thereof  does  not  vary  the 
written  contract.    Johnson  v.  Elmen  (Tex.) 

1G2 
PriTileeed  oommnnioations. 

24.  An  attorney  may  testify  as  to  his  au- 
thority to  compromise  a  claim  for  damages 
on  behalf  of  his  client,  since  the  act  is  one 
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ivhich  he  has  no  right  to  perform  without 
authority  from  such  client,  and  the  giving 
of  such  authority  necessarily  implies  a  right 
to  communicate  the  fact.  Kosher  v.  Soroers 
(Wis.)  512 

See  also  Witnesses,  6. 
ikots  and  declarations. 

2.').  A  letter  from  a  vendor  to  its  agent 
ckt  the  shipping  port  prior  to  the  shipment 
of  goods,  characterizing  the  delay  thereof  as 
altogether  unreasonable,  is  admissible  in  an 
action  by  such  vendor  for  damages  for  re- 
fusal to  accept  and  pay  for  the  goods,  in 
which  the  defense  is  unreasonable  delay  in 
shipment.  Eppens,  S.  &  W.  Co.  v.  Little- 
john  <N.  Y.)  811 

26.  Evidence  of  statements  as  to  when 
goods  will  probably  be  shipped,  made  by  the 
vendor's  broker  at  the  time  of  makine  the 
contract,  which  specified  no  time  for  deliv- 
ery, is  admissible  to  show  the  intention  of 
the  parties  as  to  what  should  constitute  rea- 
fionable  time  for  the  delivery  thereof  under 
the  contract.  Id. 
Relevaiiey  and  materiality. 

27.  In  an  action  for  injuries  to  a  tenant's 
employee  by  the  fall  of  a  freight  elevator, 
evidence  is  admissible  of  a  custom  of  employ- 
ees to  accompany  freight  being  elevated  or 
lowered  on  the  elevator  while  the  elevator 
is  in  charge  of  the  owner's  agent,  as  tend- 
ing to  show  that  the  employee  was  rightfully 
upon  the  elevator.    Springer  v.  Ford  (111.) 

930 

28.  Evi donee  that  the  rents  of  a  city  hall 
were  insufficient  to  pay  the  expense  of  main- 
taining it  is  immaterial  on  the  question  of 
the  city's  liability  for  negligently  failing  to 
light  a  winding  stairway  when  it  was  rented 
for  an  entertainment.  Little  v.  Holyoke 
(Mass.)  417 

29.  Evidence  of  plaintiff's  refusal  to  per- 
mit a  physical  examination  by  a  physician 
is  properly  rejected,  where  it  appears  that 
plaintiff  regarded  the  doctor  as  hostile  to 
him,  and  had  offered  to  submit  to  examina- 
tion by  any  other  doctor.  Stack  v.  New 
York,  N.  H.  &  H.  R.  Go.  (Mass.)  328 

30.  Evidence  that  the  defendant  in  an  ac- 
tion for  alienation  of  a  husband's  affections 
has  been  heard  to  tell  him  to  leave,  and  has 
been  seen  to  push  him  from  a  door  on  differ- 
ent occasions,  is  inadmissible  where  there  is 
nothing  to  show  under  what  circumstances 
or  at  what  time  these  occurrences  took  place, 
or  that  they  did  not  take  place  after  suit 
was  brought  and  in  pursuance  of  a  purpose 
to  build  up  a  defense.    Wolf  v.  Frank  (Md.) 

102 

31.  Evidence  of  improper  relations  with 
another  man,  sustained  by  plaintiff  in  a  suit 
for  alienation  of  her  husband's  affections,  is 
admissible,  if  the  husband  had  knowledge 
thereof  before  he  abandoned  her,  as  bearing 
on  the  cause  of  his  leaving  her,  and,  if  he 
did  not  have  knowledge  thereof,  it  may  be 
admissible  as  reflecting  upon  the  extent  of 
her  injury  and  the  amount  of  damages  re- 
coverable. Id. 

32.  Testimony  as  to  the  relations  between 
52  L.  R.  A. 


a  cotton  manufacturing  company  and  a  man- 
ufacturer of  dyes,  and  the  necessity  of  the 
employment  of  the  dyes  in  the  business  of 
the  corporation,  is  admissible  upon  the  ques- 
tion whether  or  not  stock  of  the  corporation 
issued  in  payment  for  an  interest  in  the  dye- 
ing establishment  was  issued  for  propertv 
necessary  to  the  corporate  business.  Joseph 
Bancroft  &  Sons  Co.  v.  Bloede  (C.  C.  A.  4th 
C.)  734 

Weight,  effeet,  and  snffieienoy. 

33.  The  adjustment,  after  the  fall  of  an 
elevator,  of  a  safety  device  on  it,  to  cause 
it  to  act  under  a  less  degree  of  speed,  is  not 
evidence  of  original  defective  construction  or 
of  want  of  proper  inspection.  Spees  v. 
Boggs  (Pa.)  93S 

34.  Negligence  on  the  part  of  the  owner 
of  a  passenger  elevator  may  be  inferred  from 
the  falling  from  their  frame  of  the  counter- 
balance weights,  followed  by  the  fall  of  the- 
elevator  and  the  eraahing  of  the  weights 
through  its  roof,  resulting  in  injury  to  a 
person  who  was  a  passenger  thereon  by  the- 
implied  invitation  of  the  owner.  Griffen  v. 
Manice  (N.  Y.)  922 

35.  Violation  of  a  statute  requiring  per- 
sons meeting  with  teams  on  a  highway  to 
drive  to  the  right  of  the  traveled  part  of  the 
road,  and  therefore  negligence,  are  indicated 
by  evidence  that  one  person  was  driving  on 
the  right-hand  side,  close  to  the  sidewalk, 
and  that  the  one  coming  from  the  opposite- 
direction  collided  with  him.  Perlstein  v. 
American  Exp.  CJo.   (Mass.)  959- 

36.  That  a  team  causing  injury  by  colli- 
sion on  a  highway  was  not  defendant's,  be- 
cause none  of  his  teams  were  in  the  locality 
of  the  accident,  cannot  be  established  by  ev- 
idence of  the  routes  which  defendant's  teams 
were  required  to  follow  at  the  time  of  the 
accident.  Id. 

37.  Every  reasonable  hypothesis  of  acci- 
dental death  must  be  excluded  by  the  evi- 
dence, in  order  to  avail  an  insurance  com- 
pany which  attempts  to  defend  an  action  on 
a  life  insurance  policy  on  the  ground  that 
the  death  was  caused  by  suicide.  Boynton 
V.  Equitable  Life  Assur.  Co.   (La.)  087 

38.  Suicide,  instead  of  accidental  death,, 
is  not  so  fully  proved  as  to  preclude  a  jury 
from  fmding  that  the  death  was  accidental^ 
where  the  evidence  is  that  the  deceased, 
aftor  leaving  his  family  at  the  breakfast 
table,  at  which  he  had  engaged  in  pleasant 
conversation,  went  into  another  room,  and 
soon  after,  following  the  report  of  a  gun, 
was  found  sitting  unconscious  in  a  straight^ 
high-backed,  armless  chair,  with  the  gun 
close  by,  which  had  been  discharged,  and 
there  is  some  evidence  that  he  had  twice 
before  sought  voluntary  death,  and  that  he 
had  suffered  from  neuralgic  headaches,  and 
had  been  much  humiliatod  by  the  charges 
of  crime  brought  against  some  brothers.     Id. 

39.  The  necessity  of  an  addition  to  the 
plant  of  a  street-railway  company  which  is 
engaged  in  operating  a  street  railway,  in 
furnishing  electric  light,  and  in  furnishin*^ 
steam  heat  and  power,  to  maintain  the  rail- 
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way  aa  a  going  concern,  is  not  shown  by 
evidence  that  it  is  necessary  to  prevent  the 
loss  of  money  on  the  branch  of  its  business 
consisting  of  furnish in£^  light  to  a  munici- 
pality. Illinois  Trust  £  Sav.  Bank  v.  Doud 
(C.C.A.8thC.)  481 

40.  Payment  of  purchase  money  and  de- 
livery of  the  deed  to  the  buyer's  agent  may 
be  found  from  the  facta  that  he  swore  in 
his  proofs  of  loss  for  insurance  on  the  prop- 
erty, that  he  owned  it,  that  the  sellers  pres- 
ent testified  that  they  had  been  paid,  that 
no  claim  had  been  made  on  the  part  of  ab- 
sent ones,  and  that  the  deed  was  executed 
and  left  at  the  office  of  a  justice  of  the  peace. 
Southern  Ins.  Co.  v.  Eetes  (Tenn.)  916 

41.  Evidence  of  a  surety  on  an  administra- 
tor's bond  that  (le  paid  a  certain  account 
against  the  estate,  which  he  produces  with- 
out any  voucher,  is  not  overccme  by  the  tes- 
timony of  the  creditor  that  he  does  not 
know  how  much  was  due,  but  from  the  gen- 
eral run  of  his  trades  with  the  decedent  he 
supposes  the  indebtedness  did  not  amount 
to  so  much  as  named.  Royston  v.  MoCulley 
(Tenn.)  899 

Notes  and  Briefs. 

Physical  Examination,  see  Disoovebt. 
See  also  Officers. 

Presumption  of   performance  of  services. 

896 

Presumpticm  as  to  negligence  from  acci- 
dent. 510 

Presumption  as  to  bona  fide  holder  of  ne- 
gotiable paper.  272 

Presumption  and  burden  of  proof  as  to 
suicide.  687 

Burden  of  proof  as  to  dealings  of  directors 
with  corporation.  612 

Burden  of  proof  as  to  falsity  of  insurance 
application.  660 

Burden  of  proof  as  to  qualification  of  phy- 
sician. 680 

Parol;  to  show  consideration.  162 

Extrinsic;  to  explain  writing.  308 

To  prove  fraud.  262 

Privileged  communications*  attorney  and 
client;  essentials  of.  513 

What  is  provable  by  books  of  account: — 
(I.)  Scope  of  note;  (II.)  sale  and  delivery 
of  goods:  (a)  delivery  to  third  person:  (1) 
entries  against  party  sued;  (2)  entries 
against  person  receiving  goods;  (3)  delivery 
to  agent;  (4)  delivery  to  wife;  (b)  entries 
to  charge  a  copartnership;  (e)  entries  to 
charge  two  or  more  persons  jointly;  (d) 
delivery  in  payment  of  indebtedness;  (e) 
delivery  for  sale  on  commission;  (/)  charac- 
ter of  goods  delivered;  {g)  miscellaneous 
cases  of  proper  and  improper  book  charges; 
(III.)  work  done,  and  services  rendered,  and 
materials  furnished:  (a)  particular  kinds 
of  work  and  services  provable:  (1)  physi- 
cal labor;  (2)  professional  services;  (3) 
fees  for  official  services;  (4)  charges  for  car- 
riage; (5)  charges  for  board,  etc.;  (6)  mis- 
cellaneous cases;  (6)  work  done  by  serv- 
ant: (c)  work  done  ifor,  and  materials  fur- 
52  L.  fi.  A. 


nished  to,  third  person:  (1)  entries  against 
party  sued;  (2)  entries  against  person  for 
whom  work  done;  (d)  miscellaneous  cases; 
(IV.)  money  paid  out  or  loaned:  (a)  non- 
statutory rule:  (1)  generally;  (2)  to 
prove  payment  of  note;  (3)  to  remove  bar 
of  statute  of  limitations;  (4)  disbursements 
by  an  agent;  (5)  advancements  to  child  by 
parent;  (6)  monev  paid  to  third  person; 
(6)  course  of  buainees  or  custom;  (e)  ef- 
fect of  amount  of  single  entry;  (d)  statu- 
tory rule;  (V.)  collateral  facta  generally; 
(VI.)  contracts  and  their  performance: 
(a)  contracts  generally;  (b)  negotiable  in- 
struments; (c)  agency;  (d)  use  and  occu- 
pation of  realty;  (e)  performance  or  non- 
performance of  contract:  (1)  general  rule; 
(2)  delivery  of  goods  under  terms  of  con- 
tract; (3)  work  done  under  special  con- 
tract; (VII.)  ownership  of  property; 
(VIII.)  contradiction  and  corroboration  of 
witnesses:  (a)  contradictions;  (6)  cor- 
roborations: (1)  generally;  (2)  of  im- 
peached witness;  (IX.)  pecuniary  condi- 
tion; (X.)  proof  of  negative;  (XI.)  amount 
and  value  of  insured  goods  burned;  (XII.) 
miscellaneous  cases.  689 

Partnership  books  of  account  aa  evidence: 
— (I.)  Scope;  (II.)  general  rules  aa  to  admis- 
sibility: (4)  to  prove  partnership  affairs; 
(6)  to  prove  or  disprove  partnership;  (III.) 
in  favor  of  the  partnership  or  a  partner; 
(IV.)  against  the  partnership  or  a  partner: 
(a)  the  general  rule;  (6)  access  and  effect 
of  nonaccess;  (c)  against  a  special  or  dor- 
mant partner;  (V.)  as  between  the  part- 
ners: (a)  general  rule  as  to  admissibility; 
(6)  consideration  in  construction  of  paxt- 
nership  agreem^it;  (o)  access  and  effect  of 
nonaccess;  (d)  the  rule  as  applied  jto  entries 
by  surviving  or  liquidating  partner;  (e)  ad- 
missibility of  statements  taken  from  books; 
(/)  actions  between  partners  other  than  for 
an  accounting;  (VI.)  conclusion.  833 

Opinions;  admissions.  812 

Resemblance  as  evidence  of  relationship: 
—  (I.)  Parol  testimony  aa  to  resemblance; 
(II.)  exhibition  of  person  for  purpose  of 
comparison;  (III.)  comment  by  counsel  in 
argument  500 

A  party's  books  of  account  as  evidence  in 
his  own  favor: — (I.)  General  doctrines  in- 
dependent of,  and  under,  statutes;  (II.) 
rule  where  party  keeps  a  clerk;  (III.)  form 
and  requisites  generally;  (IV.)  entries  orig- 
inal or  transferred;  (V.)  time  for  making 
the  entries;  (VI.)  regularity  as  to  course  of 
business;  (VII.)  entries  showing  intent  in 
charge;  (VIII.)  authentication  and  correct^ 
ness  of  books  and  entries;  (IX.)  knowledge 
of  the  person  making  the  entries;  (X.)  ef- 
fect of  exhibition  of  books  to,  and  admission 
of  correctness  by,  the  person  charged;  (XI.) 
use  of  whole  book  after  use  of  part;  (XII.) 
books  produced  on  notice;  (XIII.)  produc- 
tion of  all  books  pertaining  to  transaction?; 
(XIV.)  pass  books;  (XV.)  secondary  evi- 
dence of  contents  of  absent  books;  (XVI.) 
province  of  court  and  jury.  545 
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SXECUTORS     AND     ADHINISTRA- 
TOBS. 

Suit  in  Federal  Court  to  Enforce  Stock- 
holder's Liability,  see  Courts,  3. 

Power  of  Corporation  to  Act,  see  Cor- 
porations, 2,  3. 

1.  The  proceeds  of  the  sale  of  property 
^eft  with  the  vendor  by  a  former  purchaser 
-vnust  be  deemed  a  trust  fund  which  will  not 
ipass  to  the  vendor's  administrator,  where 
110  resale  by  the  first  purchaser  is  shown,  and 
-there  is  no  evidence  of  any  claim  in  hostili- 
ty to  him  by  the  vendor.     Royston  v.  Mc- 

•Culley   (Tenn.)  899 

2.  No  power  to  bind  the  estate  by  a  war- 
ranty deed  is  conferred  upon  executors  by 

w«  will  authorizing  and  directing  them  to 
sell  and  dispose  of  certain  real  estate  upon 
-such  terms  as  to  them  shall  seem  most  ad- 
T'antageoiis,  at  either  public  or  private  sale. 
Bauer le  v.  Long  (111.)  043 

3.  An  action  for  breach  of  a  contract  to 
>«onvey  land  by  warranty  deed  cannot  be 
«naintained  against  executors  in  their  repre- 
-aentative  capacity,  where  no  authority  to  ex- 
-«cute  such  a  deed  is  vested  in  them  by  the 
will.  Id. 

4.  An  administrator  who  has  acted  under 
.«  nuncupative  will  prepared  by  him  or  at 
bis  instance  after  the  decease  of  the  de- 
•cedent,  and  probated  mainly  upon  his  evi- 
•dence,  is  not  entitled  to  an  allowance  of  com- 
pensation in  an  action  by  the  administrator 
-of  decedent's  widow  to  recover  the  property 
ma  part  of  her  estate,  where  such  will  has 
'l)een  adjudged  a  nullity,  although  he  acted 
-in  respect  U>  it  with  an  honest  but  mistaken 
idea.     Royston  v.  McCuUey  (Tenn.)         899 

Notes  and  Briefs. 

Executors  and  administrators;  suits  by  or 

Against  in  other  state.  740 

Suits  against,  in  official  capacity.        644 

XAIiSE  IMPRISONMENT. 

Of  Inebriate,  »ee  Physicians  and  Sur- 
geons,  1. 

TEDEJElAIi  COURT. 

See  Courts,  3. 

IFX&HERIES. 

Prohibition  as  Affecting  Foreign  Com- 
merce, see  Commerce,  1. 

1.  Having  in  possession  during  the  close 
-season  fish  purchased  in  Canada  is  not  a 
Tiolation  of  the  New  York  fisheries,  game, 
•«nd  forest  law,  §§  110,  112,  forbidding  any 
person  to  catch,  kill,  or  be  possessed  of  cer- 
tain fish  during  the  close  season  therein 
•prescribed,  since  the  purpose  of  such  stat- 
ute is  only  to  protect  fish  in  waters  of  the 
«tate,  and  the  possession  intended  to  be 
-prohibited  is  therefore  only  of  fish  caught  or 
Ckilled  in   such   waters.    People   y.   Buffalo 

Fish  Co.  (N.  Y.)  803 

2.  Oysters  taken  from  waters  outside  of 
iihe  state  are  not  within  the  provisions  of 
Md.  Acts  1900,  chap.  380,  §  8,  making  it  a 
(misdemeanor  to  have  possession  of  oysters 
^2  L.  R.  A. 


which  contain  more  than  5  per  cent  of  shells, 
or  w'-hich  are  less  than  2^  inches  from 
hinge  to  mouth,  since  this  act  is  an  amend- 
ment to  Md.  Code,  art.  72,  the  obvious  pur- 
pose of  which  was  so  to  regulate  the  tak- 
ing of  oysters  from  the  waters  of  that  state 
as  to  preserve  to  its  citizens  the  benefit  of 
its  oyster  beds.    Tyler  v.  State  (Md.)     100 

Notes  and  Briefs. 

Fisheries;  power  of  legislature  as  to  pri- 
vate possession  of  fish.  803 

Preservation  of  oyster  beds;  purposes  of 
statute.  100 

IXAGMAN. 

Absence  of,  as  Implied  Invitation,  see* 
Railroads,  3. 

FRANCHISE. 

Provision  for  Arbitration,  see  Munici- 
pal Corporations,  4. 
Ordinance  as  to,   see  Municipal  Cor^ 

PORATIONS. 

Publication  of  Ordinance,  see  Munici- 
pal Corporations,  3;  Publica- 
tion. 

See  also  Corporations,  8;  Injunction, 
Notes  and  Briefs;  Street  Rail- 
ways, 1,  2. 

FRAUD    AND    FRAUDXTIiENT    CON- 
VEYANCES. 

Fraud;  Knowledge  Affecting  Recovery, 
see  Action  or  Suit,  4. 

Knowledge  of,  Requiring  Election,  see 
Contracts,   18. 

Representations  as  Ground  for  Rescis- 
sion, see  Contracts,  19. 

Notes  and  Briefs. 
See  also  Damages. 

Fraud  and  fraudulent  conveyances;  re- 
tention of  possession  by  transferrer.        676 

GAME  ULWS. 

Notes  and  Briefs. 

Game;  power  of  state  to  prohibit  posses- 
sion of.  803 

OAHING. 

Gambling;  Injunction  to  Suppress,  see 

Injunction,  3. 
As   to  Recovery   of   Slot  Machine,  see 
Replevin. 
Tlie  statutory  duty  imposed  upon  police 
officers  to  prevent  crime  will  authorize  them 
to  seize  instruments  intended  and  designed 
to  be  used  in  violation  of  the  gambling  laws, 
and  incapable  of  being  put  to  any  legitimate 
use.    Board  of  Police  Comrs.  of  Baltimore 
V.  Wagner  (Md.)  775 

Notes  and  Briefs. 
Gaming  house  as  nuisance.  300 

GARNISHMENT. 

Discrimination  in  Favor  of   Banks  in 
State,  see  Banks,  1. 
A  trustee  can  defend  in  attachment  by 
trustee  process  upon  the  ground  of  rights 
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acquired  by  an  assignee  who  does  not  ap- 
pear.    Hawley  v.  Hurd  (Vt.)  195 

Notes  and  Briefs. 

Garnishment;  of  negotiable  paper;  judg- 
ment in  other  state;  situs  of  debt.  195 

GATES. 

Raised,  as  Implied  Invitation,  see  Rail- 
roads, 3. 

GIFTS. 

Estoppel  by  Claim  under  Nuncupative 
Will,  see  Estoppel,  8. 

1.  A  gift  of  money  in  a  bank,  on  deposit 
in  the  donor's  name,  may  be  legally  executed 
by  the  person  making  such  gift,  although  the 
credit  of  the  deposit  is  not  changed  on  the 
books  of  the  bank,  but  continues  in  the  name 
of  the  donor,  provided,  in  the  absence  of 
fraud,  there  is  some  substantial  act  of  the 
donor  giving  the  donee  the  right  to  have 
such  money  and  appropriate  it.  Murphy  v. 
Bordwell  (Minn.)  849 

2.  A  power  of  attorney  to  the  donee  from 
the  owner  of  a  bank  deposit,  giving  a  right 
to  draw  the  same  from  the  bank  in  the  name 
of  the  donor,  but  with  a  purpose,  not  ex- 
pressed in  the  instrument,  to  confer  do- 
minion over  and  make  a  gift  of  such  deposit 
to  the  donee,  may  effectuate  such  gift  and 
consummate  the  same.  Id 

3.  A  complete  gift  inter  vivos  of  a  prom- 
issory note  to  one  who  had  lived  and  served 
many  years  in  the  donor's  family  is  shown 
where  he  indorsed  and  gave  it  to  her,  and 
told  her  he  had  done  so,  although  she  allowed 
him  to  retain  it  as  her  agent  and  protector^ 
and  it  was  found  among  his  papers.  Roy- 
ston  v.  McCulley  (Tenn.)  899 

4.  Delivery  of  bank  certificates,  sufficient 
to  establish  a  gift  oausa  mortis,  is  shown  by 
the  deceased's  calling  for  the  keys  of  a  trunk, 
telling  the  father  of  the  donee  to  unlock  the 
trunk  and  get  a  po<^etbook  containing  such 
certificates,  telling  him  to  indorse  them  to 
the  donee,  or  that  he  had  indorsed  them  to 
the  donee,  and  directing  him  to  put  the  pock- 
etbook  out  of  sight  when  another  person  en- 
ters the  room,  in  connection  with  other  evi- 
dence tending  to  show  his  intention  to  give 
his  property  to  such  donee.  Id. 

Notes  aitd  Briefs. 

Gift;  intention;  completion;  inter  vivos 
and  causa  mortis,  913 

Intention;  actual  delivery;  of  bank  de- 
posit by  delivery  of  pass  book.  849 

GRAND  JURT. 

An  indictment  found  by  a  grand  jury  con- 
sisting of  twenty-two  persons  only,  includ- 
ing the  foreman,  is  bad  on  demurrer  under 
the  Maryland  local  law  of  Prince  Greorge 
county,  §  179,  providing  that  twenty- three 
persons  shall  constitute  the  grand  jury, 
since  such  statute  is  not  merely  directory, 
but  mandatory,  and  abrogates  the  common- 
law  rule  which  allows  any  number  from  thir- 
C2  L.  R.  A. 


teen    to     twenty-three.     State    v.     Vincent 
(Md.)  8$ 

Notes  and  Briefs. 

Grand  jury;  number  of  members  of.      SS- 

GUARANTY. 

Neither  the  landlord's  failure  to  collect 
the  rent  for  fourteen  months,  nor  his  neglect 
to  notify  the  guarantor  of  its  nonpayment,, 
will  exonerate  the  latter,  who  has  guaran- 
teed the  punctual  payment  of  the  rent,  and 
promised  in  default  thereof  to  pay  the  same 
on  demand.     Welch  v.  Walsh   (Mass.)     7S'^ 

Notes  and  Briefs. 

Guaranty;  notice  of  default;  delay;  dis- 
charge. 78^ 
Bv  contractor  for  public  improvement 

264 

GUARDIAN   AND   WARD. 

Sale  of   Infant's  Real    Estate,  see    In- 
fants. 

HACKS. 

1.  The  implied  license  of  the  owner  and 
driver  of  a  carriajre  to  enter  railroad  grounds 
for  a  passenger  who  has  ordered  the  car- 
riage, notwithstanding  the  exclusive  privi- 
leare,  given  by  the  railroad  company  to  an- 
other person,  of  entering  such  grounds  to 
solicit  such  business,  is  violated  so  as  to 
make  him  a  trespasser  if,  while  there,  he 
so  places  his  carriage  and  conducts  himi«elf 
as  to  indicate  his  willingness  to  receive  and 
transport  any  other  passenger.  Boston  k 
A.  R.  Co.  V.  Brown  {M&sa,)  418 

2.  The  fact  that  the  driver  of  a  public  car- 
riage, who  solicits  business  on  depot 
grounds,  with  knowledge  that  another  has 
the  exclusive  privilege  therefor,  is  doing  the 
business  under  a  contract  with  a  hotel 
keeper,  does  not  relieve  him  from  liability 
for  his  trespass,  since  notice  to  him,  so  far 
as  he  represents  the  hotel  keeper,  consti- 
tutes notice  to  the  latter.  Id. 

Notes  and  Briefs. 

Hacks;  exclusive  privilege  to  solicit  busi- 
ness at  railroad  depot.  41^ 

HEAIiTH. 

Order  of  Board  Justifying  Ejection,  see 
Carriers,  4. 

1.  An  order  made  by  two  only  of  three 
members  of  an  executive  committee  of  a 
board  of  health,  when  the  other  member  was 
not  present,  was  invalid  under  Miss.  Laws 
1894,  chap.  38,  p.  33,  prior  to  the  amend- 
ment of  1898.  Wilson  v.  Alabama  G.  S.  R. 
Co.   (Miss.)  357 

2.  An  order  of  a  board  of  health  making  it 
unlawful  for  any  person  to  get  off  any  boat 
or  train  in  the  state  until  after  further  or- 
ders of  the  board  is  void  for  unreasonable- 
ness so  far  as  it  affects  persons  coming  into 
the  state  from  noninfected  places,  although 
the  order  is  made  because  of  the  existence 
of  yellow  fever  at  certain  places.  Id. 
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HIGHWAYS. 

Power  Given  Court  as  to  Telephone  Line 
in,  see  Constitutional  Law,  6. 

Kight  of  Municipal  Corporation  to  Com- 
pensation for  Use,  see  Eminent  Do- 
main, 2. 

I^aw  of  the  Road,  eee  Evidence,  35. 

Restraining  Private  Bridge  over,  see  In- 
junction, 4. 

Injuries  from  Cross-Ties  in,  see  Neou- 
OENCE,  2. 

Obstruction  of,  see  Nuisances,  2,  3. 
Obstruction  of  Light  and  Air  from,  see 

Nuisances,  5. 
Duty  of  Traveler  at  Crossing,  see  Rail- 

BOADS,  2,  4. 

1.  That  it  has  general  control  over  public 
streets  does  not  empower  a  municipal  cor- 
poration to  authorize  the  construction  of  a 
bridge  over  a  public  street  to  connect  the 
upper  floors  of  buildings  on  opposite  sides, 
merely  for  the  private  benefit  of  their  owner, 
although  he  may  permit  persons  to  use  it 
who  desire  to  pass  between  other  public 
streets  touched  by  the  buildings.  Townsend 
V.  Epstein  (Md.)  409 

2.  Telephone  companies  organized  under 
the  laws  of  Ohio  have  the  right,  by  virtue 
of  §§  3454,  3461-1,  and  3471  of  the  Revised 
Statutes,  to  construct  their  lines  along  the 
streets  and  public  ways  of  municipal  cor- 
porations, in  accordance  with  the  order  of 
the  probate  court  made  in  pursuance  of  § 
3401,  directing  in  what  mode  the  lines  shall 
be  so  constructed  when  the  municipal  au- 
thorities and  the  company  fail  to  agree,  or 
the  former  unreasonably  delay  to  enter  into 
an  agreement  with  the  company.  Zanesville 
V.  Zanesville   Teleg.  &   Teleph.   Co.  (Ohio) 

150 

3.  A  pil")  of  railroad  cross-ties  on  an  un- 
used portion  of  a  street,  which  cannot  be 
used  as  a  highway,  does  not  constitute  an 
obstruction  of  the  highway,  which  will  sus- 
tain an  action  by  a  private  individual  on  the 
ground  that  the  highway  is  obstructed. 
Kramer  v.  Southern  R.  Co.  (N.  C.)  359 

4.  A  street-railway  company  is  liable  for 
an  accident  caused  by  a  rail  projecting  sev- 
eral inches  above  the  level  of  the  stteet,  al- 
though the  track  is  originally  constructed 
in  a  proper  manner  and  the  defect  is  caused 
by  the  natural  wearing  away  or  sinking  of 
the  street  from  the  rails,  since  it  is  the  duty 
of  the  company  to  keep  the  street  between 
and  next  to  its  rails  so  nearly  level  therewith 
as  not  to  endanger  the  lives  or  property  of 
those  having  a  right  to  cross  them  or  be 
upon  them;  and  it  is  not  relieved  from  lia- 
bility by  the  fact  that  it  may  be  the  duty  of 
the  city  to  maintain  the  street  in  safe  con- 
dition for  public  traveL  Groves  v.  Louis- 
ville R.  Co.  (Ky.)  448 

5.  The  enjoyment  of  the  light  and  air  from 
the  highway  is  a  right  in  which  the  abut- 
ting property  owner  is  protected  by  a  stat- 
ute forbidding  the  closing  of  highways  with- 
out compensation  to  abutting  owners.  Town- 
send  V.  Epstein  (Md.)  409 
52  L.  R.  A. 


Notes  and  Bbusts. 
As  to  Collision  on,  see  Negligence. 
See  also  Descent  and  Distribution;  In- 
junction; Negligence;  Stbeet  Rail- 
ways. 
Abutting  owner's  easement  to  light  and 
air  from;  interference  with,  under  author- 
ity of  municipality.  409 
Excavation  under  sidewalk;  use  of  high- 
way for  telegraj^  or  telephone  lines.      672 
Use  of  streets  by  corporation ;  post  roads ; 
municipal  regulation  of  use.  732 
Control  of;  power  of  court  over;  use  by 
telegraph  and  telephone  companies.  151 
Liability  for  running  steam  roller  on. 

205 

Injunction  against  obstructing.  300 

Obstruction  of;  narrowing  right  of  way; 

liability  for  nuisance  in.  359 

HOMICIDE. 

Motive,  Question  for  Jury,  see  T^ial,  3. 

1.  An  attempt  to  arrest  a  person  in  vio- 
lation of  law  may  afford  such  provocatioB 
to  the  person  arrested  as  to  reduce  the  kill- 
ing from  murder  to  manslaughter.  Rober- 
son  V.  State  (Fla.)  751 

2.  The  fact  that  an  officer  or  citizen  at- 
tempting an  arrest,  and  being  slain  in  so 
doing,  has  exceeded  his  authority,  does  not 
reduce  the  killing  to  manslaughter,  if  the 
slayer  had  no  valid  reason  to  believe  himself 
in  immediate  danger  of  great  bodily  harm, 
and  the  homicide  was  in  fact  perpetrated, 
not  in  passion  or  sudden  heat,  upon   the 

f provocation  of  the  arrest,  but  with  cool,  de- 
iberate  malice  and  premeditation.  Id. 

HUSBAND    AND    WIFE. 

Subsequent  Grounds  for  Divorce,  see 
Pleading,  5. 

Presumption  as  to  Evasion  of  Law,  see 
Evidence,  4. 

Agreement  to  Marry  after  Death  of  Di- 
vorced Wife,  see  Contracts,  4,  8,  9. 

See  also  Conflict  of  Laws,  2,  3,  5. 

1.  A  breach  of  a  man*s  promise  to  marry 
a  woman  after  his  former  wife,  from  whom 
he  is  divorced,  is  dead,  is  made  by  his  mar- 
rying another  woman  during  the  life  of  the 
divorced  wife,  notwithstanding  the  fact  that 
there  is  a  possibility  that  upon  her  death  he 
may  be  able  and  ready  to  perform  his  prom- 
ise.    Brown  v.  (Mill  (Tenn.)  060 

2.  A  wife  mav  maintain  an  action  against 
a  third  person  for  the  alienation  of  her  hus- 
band's affections,  under  111.  Rev.  Stat.  1898, 
p.  790,  chap.  68,  §  1,  providing  that  a  mar- 
ried woman  may  in  all  cases  sue  and  be  sued, 
without  joining  her  husband  with  her,  to 
the  same  extent  as  if  she  were  unmarried. 
Betser  v.  Betser  (111.)  630 

3.  A  cause  of  action  for  enticing  a  hus- 
band from  his  wife  and  depriving  her  of  his 
society;  support,  and  protection  arises  in 
her  favor  at  common  law,  and  its  enforce- 
ment, if  suspended  at  common  law  during 
coverture  by  reason  of  her  inability  to  sue 
without  joinder  of  her  husband,  is  author- 
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ized,  even  for  a  pre-existing  cause  of  action, 
\iy  Md.  Code,  art.  45,  §  5,  aa  amended  by  Md. 
act  1898,  chap.  458,  providing  that  mar- 
ried women  may  sue  "for  torts  committed 
against  them  as  fully  as  if  they  were  unmar- 
ried." Wolf  V.  Frank  (Md.)  102 
4.  Failure  to  provide  a  suitable  dwelling 
place,  and  consequent  exposure  to  cold,  and 
failure  to  provide  sufficient  clothing  and 
food,  are  not  within  the  meaning  of  a  stat- 
ute allowing  a  divorce  for  extreme  and  re- 
peated cruelty.    Maddox  r.  Maddox    (111.) 

628 
Notes  and  Bbiefs. 

Contract  against  marriage.  158 

Validity  of  agreement  to  marry  on  death 
or  divorce  of  present  husband  or  wife.      660 

Power  of  wife  to  make  contracts.        272 

Domicil  of  wife ;  separation  without  cause 
4ks  affecting;  governing  respective  rights  in 
personal  property.  420 

Wife's  right  of  acti<m  for  alienation  of  af- 
fections;  separate  maintenance.       102,  630 

Extreme  and  repeated  cruelty  as  ground 
for  divorce;  necessity  of  physical  violence. 

628 

Decree  for  alimony;  after  divorce;  decree 
for  alimony  as  debt;  enforcement  of.         201 


JMPBOVEMEKTS. 

Retroactive  Statute 

CONSTITUnONAI* 


IS  to  Set-Off,  see 
Law,  1. 

Improvements  made  upon  property  by  an 
occupant  or  his  grantor,  in  good  faith,  to 
tiie  extent  that  they  exceed  the  mesne  prof- 
its, may  be  recovered  by  him  in  an  action 
against  him  to  obtain  possession  of  the  land 
"by  the  holder  of  the  legal  title.  Mills  v. 
•Geer  (Ga.)  934 

INDICTICENT. 

By    Less   than    Statutory    Number    of 
Jurors,  see  Gband  Jury. 

An  objection  to  an  indictment  which 
-shows  a  fatal  defect  upon  its  face  may  be 
taken  by  demurrer,  though  a  plea  of  abate- 
ment will  be  necessary  if  the  defect  is  not 
apparent  on  its  face.  State  v.  Vincent 
(Md.)  83 

INEBRIATES; 

Liability    for    False   Imprisonment   of, 
see  Physicians  and  Surgeons,  1. 


INEVITABLE  ACCIDENT. 

Not    Excuse     Performance, 
TRACTS,  16,  17. 


see    Ck>N- 


INFANTS. 

Set-Off    of    Rents    against    Claim    for 
Mesne  Profits,  see  Ejectment,  2. 
'  :      Injury  to,  from  Cross-Ties  in  Highway, 
see  Negligence,  2. 

Contributory    Negligence,    see    Negij- 
gence,  3. 

Injury  to,  by  Torpedo,  see  Railroads, 

A  conveyance,  by  a  guardian,  of  land  of 
his  wards  in  exchange  for  another  tract,  is 
%  sale,  and  not  an  investment  within  the 
4S2  L.  R.  A 


meaning  of  Ga.  Civ.  Code,  S9  3180,  8438» 
authorizing  guardians,  trustees,  etc.,  to  in- 
vest funds  hSd  bv  them  as  such  in  lands  on 
an  order  obtained  in  term  time  or  vacation 
from  the  judge  of  the  superior  court.  Mills 
V.  Geer  (Ga.)  934 

Notes  and  Briefs. 
See  also  Negligence. 
Infant;  ratification  of  exchange  of  lands* 

937 

nrJITNCTION. 

1.  An  injunction  against  the  violation  of 
a  contract  by  a  lessee  not  to  sell  any  beer 
except  that  of  a  certain  company  which  was 
not  a  party  to  the  lease  may  be  had  at  the 
suit  of  such  company,  since  the  remedy  at 
law  would  be  inadequate.  Ferria  v.  Ameri- 
can Brewing  Co.  (Ind.)  305 

2.  The  cutting  and  removal  of  timber  from 
forest  lands  is  a  destructive  trespass  and  one 
liable  in  its  nature  to  cause  irreparable 
damage  to  the  owners  of  the  timber,  against 
which  an  injunction  will  issue,  where  it  is 
a  continuing  one  which  would  result  in  de- 
nuding the  land  of  its  timber,  and  where 
the  owners  thereof  have  made  large  invest- 
ments in  sawmills  and  equipment  prepara- 
tory to  converting  the  timber  into  lumber  to 
sell  in  the  markets,  notwithstanding  the  al- 
leged trespasser  may  be  entirely  solvent. 
In  such  a  case  the  remedy  at  law  by  an  ac- 
tion for  damages  is  not  adequate  and  com- 
plete, as  the  damage  resulting  to  the  owners 
of  the  timber  in  the  depreciation  of  the  val- 
ue of  their  plant  and  equipment,  and  in  the 
loss  of  expected  profits,  cannot  be  accurate- 
ly and  completely  measured  in  money.  Camp 
V.  Dixon,  M.  &  Co.  (Ga.)  755 

3.  An  injunction  to  suppress  a  gambling 
house  cannot  be  granted  on  the  application 
of  the  state,  where  no  injury  to  property  or 
annoyance  or  disturbance  of  any  person  is 
shown,  but  the  place  is  out  upon  a  prairie 
nearly  a  quarter  of  a  mile  from  any  other 
house,  and  its  existence  has  been  of  long 
standing  and  notorious  and  in  violation  of 
statute,  while  the  ordinary  criminal  process 
for  its  punishment  and  suppression  is  in 
full  force  and  available  to  t^e  state.  State 
V.  O'Leary  (Ind.)  299 

4.  The  remedy  of  adjacent  owners  injured 
by  the  throwing  of  a  bridge  across  a  high- 
way  to  connect  the  upper  floors  of  buildings 
on  opposite  sides  is  not  limited  to  actions 
at  law  for  damwes  but  may  include  a  suit 
for  injunction.    Townsend  v.  Epstein  (Md.) 

409 

5.  The  original  jurisdiction  of  the  supreme 
court  of  North  Dakota  to  issue  a  writ  of 
injunction  under  the  authority  given  by  the 
state  Constitution,  §  87,  cannot  be  invoked 
by  a  private  person  without  any  showing 
that  the  attorney  general  is  unable  or  un- 
willing to  act,  but  the  information  should 
be  filed  by  the  attorney  general,  or  under  hit 
authority,  and  by  leave  of  the  court  first  ob- 
tained, and  in  the  name  of  the  state.  An- 
derson V.  Gordon  (N.  D.)  134 

6.  At  an  interlocutory  hearing  of  an  i^ 
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f>Iieation  for  an  injunction,  affidavits  which 
<Lo  not  state  the  court  or  case,  and  which 
•do  not  show  affirmatively  that  they  wei« 
-made  to  be  used  in  that  particular  case,  are 
inadmissible  in  evidence,  and  it  is  an  error 
lor  the  judge,  over  j^roper  objection,  to  read 
•&nd  consider  them  m  making  up  his  judg- 
ment  granting  or  refusing  the  injunction. 
Hill  V.  McBumey  Oil  A;  F.  Ck).  (Ga.)        398 

Notes  and  Bbiefs. 

See  also  Damages. 

Injunction;  telegraph  or  telephone  lines 
mn  highway.  672 

By  taxpayer;  irreparable  injury;  against 
prospective  grant  of  franchise;  violation  of 
legal  requirements.  373 

Against  diversion  of  water.  140 

Against  nuisance;  suit  by  the  state.    300 

INSOLVENCY. 

A  lawyer  employed  by  a  railroad  company 
on  a  yearly  salary  payable  monthly  is  not 
a  laborer  or  employee  within  the  meaning  of 
those  terms  in  a  statute  giving  a  preference 
-to  the  payment  of  wages  or  salaries  of  such 
persons  out  of  the  a^ets  of  insolvent  cor- 
porations. Latta  v.  Lonsdale  (C.  C.  A.  8th 
•C.)  479 

:INSUBANCE. 

Attorney's  Claims  Superior  to  Right  to 
Subrogation,  see  Attobneys,  2. 

As  Assets,  see  Bankbuptcy. 

Rights  in  Proceeds,  see  Conflict  of 
Laws,  4. 

Burden  of  Proof  as  to  Suicide,  see  Evi- 
dence, 2. 

Sufficiency  of  Evidence  as  to  Suicide, 
see  Evidence,  37,  38. 

Nonoccupancy  for  Jury,  see  Tbial,  6. 

See  also  Benevolent  Societies. 

1.  The  application,  constitution,  and  by- 
laws of  a  fraternal  and  beneficial  order  be- 
come a  part  of  a  contract  of  an  applicant  as 
-though  actually  appearing  therein,  where 
the  application  provides  that  it,  as  well  as 
-the  constitution  and  by-laws  of  the  order, 
•shall  form  the  basis  of  the  contract.  Mc- 
Lendon  v.  Sovereign  Camp  of  Woodmen  of 
the  World  (Tenn.)  444 

2.  No  recovery  can  be  had  against  a  fra- 
ternal and  beneficial  order  on  the  death  of 
An  applicant  before  the  delivery  to  him  of 
the  benefit  certificate,  where  the  delivery 
thereof  to  him  while  in  good  health  was,  by 
the  terms  of  the  application,  certificate,  con- 
stitution, and  by-laws,  a  condition  precedent 
to  its  taking  effect.  Id. 

3.  Mere  delay  in  executing  and  delivering 
4k  benefit  certificate,  during  which  the  appli- 
<»nt  dies,  will  not  give  any  right  of  recovery 
-on  the  certificate,  where  the  terms  of  the 
contract  prevent  it  from  taking  effect  until 
its  delivery  to  the  applicant  in  good  health, 
tlie  delay  is  not  unreasonable  or  caused  by 
bad  faith,  and  there  is  no  time  prescribed 
within  which  the  delivery  shall  be  made.  Id. 
'Waiver  of  Conditions  Precedent  by  Initia- 
tion, see  infra,  17. 
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4.  A  life  insurance  policy  the  application 
for  which  is  signed  by  a  married  woman  as 
applicant,  and  by  her  husband  as  the  person 
whose  life  is  proposed  for  assurance,  when 
the  policy  recites  a  payment  by  the  wife  and 
declares  that  it  assures  the  life  of  the  hus- 
band for  her  sole  use,  agreeing  to  pay  her 
the  amount  for  her  sole  use  if  living,  and,  if 
not  living,  to  her  children  or  their  guardian 
for  their  use,  though  it  does  not  expressly 
declare  that  t^e  promise  is  made  to  the  wife, 
— ^must  be  construed  to  be  a  contract  between 
the  company  and  the  wife,  though  it  ap- 
pears that  the  husband  himself  made  the 
application,  representing  himself  as  agent 
for  his  wife,  and  that  he  paid  all  the  pre- 
miums.   Millard  v.  Brayton  (Mass.)       117 

5.  A  policy  of  fire  insurance  the  consid- 
eration for  which  is  a  premium  payable  in  a 
gross  sum  is  entire  and  indivisible,  though 
different  classes  of  property  are  insured  in 
separate  amounts  by  the  contract.  South- 
ern F.  Ins.  Co.  V.  Kjiight  (Ga.)  70 

6.  Death  caused  ^lely  by  sunstroke  while 
in  the  line  of  one's  employment  is  covered 
by  an  accident  policy  which  provides  that, 
if  the  injury  or  death  of  insured  is  contrib- 
uted to  by  sunstroke  while  not  in  the  line 
of  his  emplovment,  the  limit  of  the  associ- 
ation's liability  shall  be  one  quarter  of  what 
would  otherwise  be  payable,  since  this  limi- 
tation of  liability  for  sunstroke  implies  that 
it  is  covered  by  the  policy.  Railway  Offi- 
cials &  E.  Acci.  Asso.  V.  Johnson  (Ky.)  401 
Coxiditions  and  warranties. 
Assignment  of  Policy,  see  infra,  16. 
Agent's  Knowledge  as  to  Title,  see  infra,  18. 

7.  An  invoice  of  goods  purchased  is  nob 
an  inventory  of  stock  to  be  produced  under 
the  iron-safe  clause  of  a  fire  policy.  South- 
ern F.  Ins.  Co.  v.  Knight  (Ga.)  70 

8.  A  policy  insuring  a  building  and  con- 
tents in  separate  amounts  is  forfeited  as  to 
the  building,  as  well  as  to  the  contents,  by 
failure  to  take  an  inventorjr  of  goods  at  a 
specified  time,  for  which  it  is  declared  "this 
policy  shall  be  null  and  void."  Id. 

9.  A  clause  in  an  insurance  policy,  provid- 
ing that  a  mortgagee's  rights  shall  not  be 
affected  by  the  acts  of  any  other  person,  in- 
cludes a  conveyance  of  the  mortgagor's  in- 
terest in  the  insured  property  contrary  to 
the  terms  of  the  policy.  Whiting  v.  Burk- 
hardt  (Mass.)  788 

10.  Neither  the  existence  of  a  vendor's 
lien  on  insured  property,  nor  the  institution 
of  proceedings  to  foreclose  it,  avoids  the  pol- 
icy under  a  clause  making  it  void  if  the  in- 
terest of  the  insured  be  other  than  uncondi- 
tional or  sole  ownership,  or  if  foreclosure 
proceedings  be  commenced  with  notice  of 
sale  by  virtue  of  any  mortgage  or  trust  deed. 
Southern  Ins.  Co.  v.  Estes  (Tenn.)  915 

11.  A  church  is  not  vacant  and  unoccu- 
pied, as  matter  of  law,  within  the  meaning 
of  a  clause  of  an  insurance  policy  respecting 
such  nonoccupancy  for  more  than  ten  days 
without  written  consent  of  the  insurer, 
merely  because  no  services  are  held  in  it 

Digitized  byVjOOQlC 


1004 


Imbdrancjb. 


and  the  windows  &re  boarded  up  for  more 
than  that  period  because  there  is  no  minis- 
ter to  officiate.  Hampton  v.  Hartford  F. 
Ins.  Co.  (N.  J.  Err.  &  App.)  344 

12.  The  fact  that  the  custodian  had  ac- 
cess  to  only  one  room  of  a  house  did  not  ren- 
der it  vacant  so  as  to  avoid  a  policy  of  in- 
surance on  it,  where  the  agent  was  notified 
that  the  owner's  family  was  to  be  absent, 
and  agreed  that  it  would  be  sufficient  to 
have  a  man  in  the  yard,  the  furniture  be- 
ing left  in  the  building,  and  the  custodian 
occupying  an  adjoining  building  only  30  feet 
away,  and  part  of  the  time  sleeping  in  the 
room  to  which  he  had  access.  Home  Ins. 
Co.  V.  Hancock  (Tenn.)  605 

13.  A  statement  by  an  applicant  for  in- 
surance, that  none  of  his  brothers  are  dead, 
will  not,  although  false,  avoid  the  policy  im- 
less  he  knew  it  to  be  so,  under  a  policy  war- 
ranting the  statements  to  be  true  and  that 
they  shall  form  the  basis  of  any  contract  en- 
tered into.  Globe  Mutual  L.  Ins.  Asso.  v. 
Wagner  (111.)  649 
Forfeiture. 

See  also  supra,  8. 

14.  The  court  will  never  seek  for  a  con- 
struction of  a  forfeiture  clause  in  an  insur- 
ance policy,  which  will  sustain  such  clause, 
if  one  which  will  defeat  it  is  reasonably  de- 
ducible  from  the  terms  or  words  used  to  ex- 
press it.  Hampton  v.  Hartford  F.  Ins.  Co. 
(N.J.  Err.  4  App.)  844 

15.  A  by-law  of  a  benefit  society  providing 
that  any  member  engaging  in  the  saloon  bus- 
iness shall  stand  suspended  from  that  date 
and  forfeit  all  interest  in  the  beneficiary 
fund  operates,  without  any  formal  suspen- 
sion or  notice,  to  forfeit  the  certificate  of 
one  who  engaged  in  such  business  before  the 
passage  of  the  by-law,  where  at  the  time  he 
became  a  member  the  by-laws  prohibited  mem- 
bers from  engaging  in  the  saloon  business, 
but  provided  in  such  case  for  formal  suspen- 
sion and  notice  thereof,  and  his  application 
for  membership  contained  a  stipulation  that 
he  would  comply  with  all  the  laws,  rules, 
and  usages  of  the  association  which  were 
then  in  force  or  which  might  thereafter  be 
adopted,  since  the  new  by-law  creates  no  new 
ground  of  forfeiture,  but  operates  merely  to 
repeal  the  provisions  of  the  prior  by-law  as 
to  the  manner  of  proceeding  in  case  of  a  vio- 
lation of  rules.  Moerschbaecher  v.  Supreme 
Council  Royal  League  (111.)  281 
Aastgnment. 

16.  A  clause  in  an  insurance  policy,  mak- 
ing it  void  in  ca«e  of  the  assignment  of  the 
policy,  does  not  apply  to  an  assignment  of 
his  interest  by  a  mortgagee  who  is  entitled 
to  receive  the  proceeds  to  the  extent  of  his 
interest.    Whiting   v.     Burkhardt    (Mass.) 

788 
Waiver  and  eatoppeL 

17.  The  initiation,  as  a  member  of  a  local 
camp,  of  an  applicant  for  membership  in  a 
fraternal  and  beneficial  order  before  the  re- 
ceipt by  such  camp  of  a  certificate  from  the 
sovereign  camp,  if  unauthorized  by  the  con- 
stitution and  by-laws,  is  not  a  waiver  of 
conditions  precedent  to  his  becoming  a  ben- 
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eficial  member  of  the  order,  but  can,  at  th& 
most,  make  him  only  a  fraternal  member. 
McLendon  v.  Sovereign  Camp  of  Woodmen 
of  the  World  (Tenn.)  444 

18.  A  statement  in  an  application  for  in- 
surance written  by  the  agent,  that  the  fee- 
simple  title  is  in  the  applicant,  when  he  ha» 
only  a  life  estate,  will  not  avoid  the  policy 
if  the  agent  knew  the  true  state  of  the  title 
before  the  application  was  signed.  Home 
Ins.  Co.  V.  Hancock  (Tenn.)  663- 

19.  Unconditional  denial  of  liability  on  an 
insurance  policy  is  a  waiver  of  a  clause 
therein  giving  a  certain  time  for  payments 

Id» 
Proof  of  Iom;  stateatent. 

20.  A  stipulation  in  a  policy  of  fire  in- 
surance, that  proofs  of  loss  must  be  fur- 
nished within  sixty  days  after  a  fire,  with- 
out making  this  a  ground  of  forfeiture,  al- 
though there  are  other  provisions  for  for^ 
feitures,  will  not  make  tne  policy  void  for 
failure  to  furnish  proofs  within  the  time- 
specified,  but  will  merely  postpone  the  right 
to  bring  suit  until  proofs  are  furnished, 
which  must  be  done  within  a  reasonable- 
time.    Southern  F.  Ins.  Co.  v.  Knight  (Ga.) 

70> 

21.  A  reasonable  time  for  furnishing 
proofs  of  loss  after  the  expiration  of  the- 
time  stipulated  therefor  in  a  policy  which 
is  not  forfeited  by  failure  to  furnish  them 
within  the  time  stipulated,  but  which  pro- 
vides that  no  suit  shall  be  brought  unless, 
within  twelve  months,  or  within  less  than 
sixty  days  after  proofs  of  loss  are  furnished^ 
does  not  expire  so  long  as  the  proofs  may  be- 
furnished  ni  least  sixty  days  before  the  ex- 
piration of  the  time  to  bring  suit.  Id. 

22.  Mailing  a  sworn  statement  of  knowl- 
edge and  belief  as  to  time  and  origin  of  fire, 
within  the  time  specified,  is  not  sufficient  if 
it  is  not  received  until  the  time  has  expired., 
under  a  policy  providing  that  the  insured 
"shall  render"  the  statement  within  a  cer- 
tain   time.    Peabody   v.    Satterlee   (N.  Y.) 

Recovery. 

23.  The  refusal  of  the  insured  to  state 
what  he  paid  for  an  insured  vessel  does  not 
preclude  his  recovery  for  the  loss  thereof,, 
under  a  policy  which  makes  it  a  condition 
of  his  recovery  that  he  shall  submit  to  ex- 
amination under  oath  and  produce  all  books 
of  account,  bills,  invoices,  and  vouchers,  and 
limits  the  recovery  to  the  actual  cash  value 
of  the  property,  where  the  evidence  shows 
that  he  expended  in  repairs  much  more  than 
the  amount  of  the  insurance.  Porter  v. 
Traders'  Ins.  Co.  (N.  Y.)  424 
Interest  in  proceeds. 

24.  The  authority  of  a  husband  to  apply 
in  behalf  of  his  wife  for  insurance  upon  his 
own  life,  and  her  knowledge  of  the  fact,  are 
immaterial  in  a  contest  l^tween  the  repre- 
sentatives of  their  children,  who  by  the  terms 
of  the  policy  are  entitled  to  the  proceeds 
after  the  mother's  death,  and  the  represen- 
tative of  the  husband,  where  the  Insurer  has 
recognized  the  validity  of  the  contract  andi 
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paid  over  the  money.    Millard  v.  Brayton 
(Mafia.)  117 

25.  The  right  to  the  proceeds  of  life  in- 
-surance  under  a  policy  insuring  a  man's 
life  for  the  benefit  of  his  wife,  and  provid- 
ing that  it  shall  be  payable,  if  she  is  not  liv- 
ing, to  her  children,  vests  in  the  children 
upon  her  death  during  the  life  of  her  hus- 
1>and,  and,  in  case  they  die  before  their 
father,  passes  to  their  representatives,  and 
not  to  the  representatives  of  the  father.  Id. 
Snbroffation  and  eomproatifle. 

26.  A  settlement  of  a  suit  for  unliquidated 
-damages,  brought  by  an  insured  person 
a^gainst  a  party  causing  the  loss  of  insured 
property,  when  made  with  the  approval  of 
A  majority  of  the  insurance  companies  inter- 
ested in  the  matter,  cannot  be  complained 
of  by  other  companies  that  have  had  a  right 
to  come  in  to  the  suit  and  have  refused  to  do 
«o.     Svea   Assur.    Co.    v.    Packham    (Md.) 

05 

27.  One  who  brings  an  action  for  damages 
•on  account  of  injuries  to  insured  property, 
and  also  for  other  losses  not  covered  by  the 
insurance,  but  which  he  is  obliged  to  include 
in  the  same  action,  and  who  thereafter 
makes  a  bona  tide  settlement  of  the  suit 
with  the  approval  of  a  majority  of  the  in- 
surance companies  that  have  rights  of  sub- 
rogation, by  which  settlement  a  specified 
«ura  is  recovered  for  loss  of  insured  property 
and  a  distinct  recovery  given  him  o^  the 
other  claims, — is  entitled  to  hold  all  of  the 
latter  sum  unaifected  by  any  claim  of  an 
insurance  company  that  had  declined  to 
take  part  in  the  proceeding  and  refuses  to 
accept  the  settlement;  but  such  company  is 
«ntitled  only  to  its  pro  rata  share  of  the  re- 
■covery  allowed  by  the  settlement  on  account 
of  the  insured  property.  Id. 

Relnsnranoe. 

28.  Policies  of  reinsurance  are  not  pro- 
hibited by  N.  J.  fire  Lloyd's  act  of  March 
^5,  1895,  as  amended  March  26,  1890,  au- 
thorizing Lloyd's  associations  to  "insure" 
against  loss  or  damage  by  fire  and  light- 
ning:^, but  prohibiting  insurance  not  thereby 
authorized,  since  such  act  corfers  authority 
to  issue  policies,  not  only  in  favor  of  the 
owners  of  property,  but  also  in  favor  of  all 
having  any  insurable  interest  therein,  and 
an  insurer  of  property  acquires  by  his  con- 
tract an  insurable  interest  which  he  may 
protect  by  a  contract  of  indemnity  against 
loss.  Sun  Ins.  Office  of  I^ndon  v.  Merz  (N. 
J.  Err.  &  App.)  330 

20.  A  contract  of  reinsurance  against 
claims  for  loss  by  fire,  not  to  exceed  a  certain 
amount,  of  property  located  an/where  in  the 
United  States,  is  not  void  as  a  wagering  con- 
tract, although  at  the  time  of  the  issuance 
of  the  policy  the  party  indemnified  has  no 
insurable  interest  in  a  portion  of  the  prop- 
erty, where  he  acquires  such  interest  during 
the  life  of  the  policy,  and  retains  it  at  the 
time  when  the  loss  occurs.  Id. 

Notes  and  Briefs. 

Insurance;  time  when  insurable  interest 
must  exist  under  fire  policies: — (I.)  Inter- 
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est  at  the  time  of  the  policy;  (II.)  Interest 
at  time  of  policy  and  at  time  of  loss;  (III.) 
interest  at  time  of  loss;  (IV.)  policies  on 
fluctuating  property:  {a)  in  store  or  on 
farm^  (&)  held  by  bailees  or  warehousemen ; 
(V.)  summary.  330 

Assignment  of  interest  in  policy;  limita- 
tion as  to.  789 

Necessity  of  delivery  of  policy;  delay  in 
issuance;  effect  of  premature  initiation  by 
local  camp.  444 

Ck>nditionB;  antecedent  and  subsequent  to 
loss;  liberal  construction  of  condition  subse- 
quent. 420 

Presumption  and  burden  of  proof  as  to 
suicide.  687 

Duty  of  insured  to  submit  to  examination 
and  furnish  information  to  insurer.        424 

Liberal  construction  of  provisions  saving 
forfeiture.  861 

Waiver  of  forfeiture;  receipt  of  dues  and 
assessments;  amending  by-laws  of  society. 

281 

False  answer  in  application  filed  by 
agent;  waiver  of  time  limit  as  to  payment'of 
loss  and  suit;  nonoccupancy.  666 

Statements  in  application  as  warranties; 
strict  construction  of;  fraud.  650 

Proofs  of  loss;  limitation  of  time;  deposit 
in  postoflTice.  957 

Insurer's  right  of  subrogation;  insured  as 
trustee  for  insurer;  claim  against  third  par- 
ty. 85 

On  life;  when  contract  completed;  prop- 
erty in;  vested  rights  of  beneficiaries.      117 

Avoided  by  vacancy  of  building.  344 

Accident;  what  constitutes;  sunstroke; 
disease  aggravated  by  external  conditions. 

402 

INTEREST. 

Right  to,  as  Affected  by  Compromise, 
see  CoMPRosfiSE. 

Recovery  of,  on  Public  Money,  see  Pub- 
lic Money. 

1.  A  party  charged  with  interest  on  funds 
in  his  possession  is  entitled  to  credit  for  in- 
terest on  all  disbursements  properly  made 
out  of  such  funds.  Royston  v.  McCulley 
(Tenn.)  899 

2.  The  failure  of  a  county  treasurer  to  pay 
over  public  money  on  the  expiration  of  his 
term  renders  him  thereafter  liable  for  inter- 
est on  such  money  until  the  time  of  pay- 
ment, under  the  general  provisions  of  the 
statutes  requiring  interest  on  moneys  due 
after  default  as  damages.  Maloy  v.  Berna- 
lillo County  Comrs.  (N.  M.)  126 

Notes  and  Briefs. 


Interest;  as  damages. 


127 


INTERNAL   REVENUE. 

Unstamped  Instrument  as  Evidence,  see 
Evidence.  19. 


INTERSTATE    COMMERCE. 

See  Taxes,  Notes  a:;d  Briefs. 
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IirVlBttTMENT  SECinUTT. 

Invalidity  of  Contract,  see  Gontbacts, 

10;  LoiTBBT. 

JANITOBS. 

Liability  for  Act  of,  see  Masteb  and 
Servant,  6. 

JUDGMENT. 

Giving  Lab>r  Debt  Preference,  see  CJon- 
stitutional  Law,  22. 

By  Confession  as  Estoppel  against  Ac- 
tion for  Malpractice,  s€ft  Estoppel, 
1. 

Enforcement  in  Other  State,  see  Limi- 
tation OF  Actions. 

Against  Trustee  as  Ratification  and 
Waiver,  see  Trusts,  3. 

1.  A  judgment  against  a  principal  for 
damages  for  breach  of  contract  is  not  res 
judicata  in  an  action  against  the  surety 
where  he  has  not»  by  his  undertaking,  obli- 
gated himself  to  be  bound  thereby,  and  he 
was  not  a  party  or  privy  to  the  action  on 
the  contract.    McConnell  v.  Poor  (Iowa) 

312 

2.  A  judgment  against  a  constable  for  an 
unlawful  seizure  has  no  effect  as  against  the 
sureties  on  his  official  bond,  who  were  not 
parties  to  the  action  in  which  it  was  ren- 
dered.    Rodini  v.  Lytle  (Mont.)  166 

3.  A  judgment  by  default  against  the 
principal  in  a  bond  conditioned  for  the  pay- 
ment of  claims  for  labor  or  materials  fur- 
nished to  him  will  not  prevent  the  sureties, 
who  are  parties  to  the  action,  from  disputing 
on  appeal  facts  which  are  necessary  to  es- 
tablish their  liability.  United  States  use  of 
Fidelity  Nat.  Bank  v.  Bundle  (C.  C.  A.  9th 
C.)  505 

4.  A  judgment  for  alimony  rendered  after 
appearance  of  the  defendant  is  entitled  to 
full  faith  and  credit,  under  U.  S.  Const,  art. 
4,  §  1,  when  an  action  thereon  is  brought  in 
another  state  for  instalments  of  alimony 
that  have  subsequently  become  due  under 
the  judgment.  Arrington  v.  Arrington  (N. 
C.)  201 

Notes  and  Briefs. 
See  also  Officers. 

Judgment;  against  foreign  administra- 
tor; revivor.  740 
Against  principal,  effect  as  to  surety.  506 
Of  other  state;  as  to  alimony;  enforce- 
ment of.  201 
Effect  of,  as  to  privies;  as  to  sureties.  313 
Against  garnishee  in  other  state.  195 
Res  judicata;  judgment  by  confession. 

895 

JUDICIAL  SALE. 

A  purchaser  at  a  trustee's  sale  under  au- 
thority of  a  decree  which  the  court  had  no 
jurisdiction  to  pass  may  successfully  rely 
on  such  want  of  jurisdiction  to  avoid  the 
•ale.     Ball  v.  Safe  Deposit  &  T.  Co.  (Md.) 

403 
52  L.  R.  A. 


Notes  and  BBmrs. 
See  also  Equity. 

Judicial  sale;  errors  and  irregularities p 
effect  as  to  purchaser.  402 

LABOR. 

Regulation  of  Rates  on  Public  Improve- 
ment, see  Onstitutionai.  Law^ 
23. 

Fixing  of  Compensation  by  Legislature,, 
see  Municipal  Corfobations,  2. 

LABORERS. 

Assignment  of  Claims,  see  Assiqnmkit. 
Protection  of  Bank  Advancing  Money 

to  Pay  Claims,  see  Bonds,  1. 
Railroad  Attorney  as,  see  Insolvency^ 

Notes  and  Bbiefs. 
Time  Checks,  see  Bills  and  Notis. 
'    Who    are  laborers  and  employees;    con- 
struction of  statute  giving  preferences.    47> 

LABOR  LAW. 

Notes  and  Briefs. 

I^ibor  law;  regulation  of  wages  <m  publie 
work;  eight-hour  provisi(Hi.  816> 

LABOR  UKIONS. 

Discrimination  and  Due  Process  as  to,, 
see  (Constitutional  Law,  14,  15^ 
21. 

Notes  and  Beieta. 

Class  legislation  respecting.  28» 

LANDLORD  AND  TENANT. 

Agreement  as  to  Sale  of  Beer,  see  Cox- 
tbacts,  12. 

Exemption  from  Liability  as  to  Eleva- 
tor, see  Contracts,  6. 

Elevator  Proprietor  as  Carrier,  see  Ele- 
vators, 1. 

Custom  as  to  Use  of  Elevator,  see  Evi- 
dence, 27. 

Discharge  of  Guarantor  of  Rent,  see 
Guaranty. 

Covenant  as  to  Sale  of  Beer,  see  Injunc- 
tion, 1. 

1.  A  covenant  in  a  five  years'  lease  of  land^ 
with  a  building,  the  upper  floor  of  which  i» 
reached  by  an  outside  stairway  on  adjacent 
premises,  that  the  lessor  will  protect  the  les- 
see from  interruption  in  his  use  of  the  stair- 
way by  the  acts  of  the  adjoining  proprietor-^, 
cannot  be  implied  under  Wis.  Stat.  1898,  Sf 
2204,  providing  that  no  covenant  shall  be 
implied  in  aftiy  conveyance  of  real  estate,  and 
S  2242,  providing  that  the  term  "convey- 
ance" shall  embrace  every  instrument  in 
writing  by  which  any  estate  or  interest  in 
real  estate  is  created,  except  wills  and  leases 
for  a  term  not  exceeding  three  years.  Koe- 
ber  V.  Somers  (Wis.)  512 

2.  A  provision  in  a  lease,  that  the  land- 
lord shall  not  "be  liable  for  any  damages  oc- 
casioned by  failure  to  keep  the  elevator  in 
repair,"  is  not  binding  on  the  tenant's  em- 
ployees.    Springer  v.  Ford   (111.)  930 
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3.  Contributory  negligence  which  will  re- 
lieA'e  a  landlord  from  liaJ[>ility  for  the  death 
of  a  tenant's  child  drowned  in  an  unprotect- 
ed cistern  is  not  shown  by  the  fact  that  the 
tenants  took  possession  of  the  premises  with 
knowledge  of  their  dangerous  condition  and 
relying  on  their  own  vigilance  to  prevent  in- 
jury therefrom  until  repair,  where  they  en- 
tered upon  the  promise  and  agreement  of 
the  landlord  to  repair  the  cistern  immediate- 
ly. Stillwell  V.  South  Louisville  Land  Co. 
(Ky.)  '  825 

• 

ZJLRCENT. 

The  felonious  conversion  of  money  received 
undei'  a  mutual  mistake  from  a  bank,  in  a 
package  supposed  to  contain  a  much  smaller 
sum,  does  not  constitute  larceny.  Cooper 
V.  Com.  (Ky.jT  13fl 

Notes  and  Bbiefs. 

Larceny;  of  money  or  property  delivered 
by  mistake.  136 

I.ATEBAL  SUPPORT. 

Considering  Benefits  in  Assessing  Dam- 
ages from  Removal,  see  Damages, 
13. 

Notes  and  Briefs. 

Lateral  support;  right  to;  injury  to,  as 
taking  of  property.  634 

USGISLATITBE. 

Fixing  Compensation  for  Labor,  see 
Municipal  Corporation s,  2. 

lilBEIi  AND  SLANDEB. 

Exemplary   or   Punitive   Damages,   see 

Damages,  2. 
See    also    Corporations,    Notes    and 

Briefs. 

1.  Dictation  of  a  libelous  letter  to  a  pri- 
vate and  confidential  stenographer  of  the 
writer  is  su£Qcient  to  constitute  a  publica- 
tion of  the  libel,  without  disclosure  of  its 
contents  to  any  other  person  except  the  per- 
son to  whom  it  is  written,  where  the  stenog- 
rapher copies  the  letter  and  it  is  actually 
sent,  although  the  dictation  to  the  stenogra- 
pher may  also  be  regarded  as  a  slander. 
Gambrill  y.  Schooley  (Md.)  87 

2.  Members  of  a  school  board  will  not,  in 
the  absence  of  anything  to  show  actual  mal- 
ice, be  guilty  of  libel  in  sending  a  request  for 
a  revocation  of  the  teacher's  license  to  the 
school  commissioner,  who  has  statutory  au- 
thority to  revoke  the  license  upon  certain 
specified  grounds,  although  they  do  not,  in 
preferring  the  charges,  follow  the  exact 
words  of  the  statute,  some  words  being  used 
not  embraced  therein,  where  the  charges  are 
made  in  the  discharge  of  their  duty,  after 
complaint  by  parents,  and  in  response  to  a 
communication  from  the  commissioner.  Fin- 
ley  v.  Steele  (Mo.)  852 

3.  The  slander  of  a  person  by  calling  him 
a  dangerous  character,  and  intimating  that 
he  is  guilty  of  arson,  does  not  give  to  a  cor- 
poration of  which  he  is  a  majority  stock- 
holder and  an  officer  any  right  of  action  for 
o2  L.  R.  A. 


slander  of  for  consequential  injuries  result- 
ing to  its  business  nom  the  slander,  where 
the  words  are  not  spoken  of  him  in  direct 
relation  to  the  business  of  the  company,  al- 
though the  loss  of  public  confidence  in  hin>. 
damages  the  business  of  the  corporation. 
Brayton  v.  Cleveland  Special  Police  Co. 
(Ohio)  525. 

Notes  and  Briefs. 

Libel;  publication;  by  dictating  letter. 

8S. 
LICENSE. 

Uniformity    of,    see    Constitutional. 
Law,  17. 

Passive  acquiescence  on  the  part  of  the 
owners  of  land  in  the  expenditure  of  a  con- 
siderable sum  of  money  for  the  construction 
of  an  irrigating  ditch  across  their  property 
does  not  estop  their  grantee,  who  purchases 
the  land  with  knowiSge  of  the  existence  of 
the  ditch,  from  destroying  the  ditch  within 
the  period  of  limitations,  since  the  right  to 
maintain  it  is  a  mere  license,  revocable  at 
pleasure.    Ewing  v.  Rhea  (Or.)  140* 

Notes  and  Briefs. 

License;  implied,  to  enter  premises  devot- 
ed to  public  business;  railroad  grounds: 
hackmen.  419* 

What  is;  mere  acquiescence;  exercise  of 
right  under;  revocation  of.  140* 

LIENS. 

Of  Chattel  Mortgage,  see  Conflict  of 

Laws,  1. 
In  Lease,  Extent  of,  see  MoRTOApE. 
Avoiding  Policy,  see  Insurance,  10. 
Estoppel  as  to  Priority,  see  Estoppel,. 

6. 

1.  A  daim  for  money  loaned  to  pay  inter- 
est on  a  mortgage  debt  is  inferior  in  equity 
to  the  lien  of  a  prior  mortgage,  and  cannot 
be  given  a  preference  over  it.  Illinois  Trust 
&  Sav.  Bank  v.  Doud  (C.  C.  A.  8th  C.)     481 

2.  Use  of  income  of  a  mortgaged  railway 
plant  to  pay  for  additions  thereto,  paving 
bonds,  and  repairs,  and  to  satisfy  vendors* 
liens,  is  not  a  diversion  of  it  from  the  clainis- 
of  one  who  advanced  money  towards  pay- 
ment for  the  additions  and  of  interest  on  the 
mortgage,  so  as  to  give  him  a  lien  superior 
to  that  of  the  mortgagee.  Id. 

3.  A  prior  lien  for  money  advanced  to  add 
to  the  plant  of  the  street-railway  company, 
which  addition  is  necessary  to  enable  it  to 
profitably  carry  on  the  business  of  furnish- 
ing light  to  the  municipality,  i?  not  author- 
ize by  a  clause  in  a  mortgage  of  its  proper- 
ty requiring  it  to  keep  and  obcerve  all  laws 
and  ordinances  relating  to  or  affecting  its 
franchises  or  privileges,  where  no  ordinance 
or  law  requires  it  to  furnish  light,  and  the 
mortgage  expressly  forbids  it  to  suffer  any 
lien  superior  to  the  mortgage.  id. 

4.  No  priority  over  the  mortgage  is  cre- 
ated by  a  loan  to  a  quasi-public  mortgagor, 
upon  pledge  of  its  income,  of  money  to  make 
a  substantial  and  beneficial  addition  to  its^ 
plant  and  power,  which  is  necessary  to  ena- 


Digitized  byVjOOQlC 


:oo8 


Light-— Mabtkr  and  tiBRTAzrr. 


ble  it  to  maintain  the  volume  of  its  business, 
but  wliich  is  not  indispensable  to  enable  it 
to  continue  a  going  concern,  where  the  mort- 
gage covers  property  acquired  and  to  be  ac- 
quired and  the  income.  Id. 
5.  A  mechanic's  lien  is  not  satisfied  by  the 
lienor's  purchases  to  an  equal  amount,  in  ac- 
cordance with  an  oral  agreement  between  the 
parties,  at  a  store  kept  by  a  firm  of  which 
the  debtor's  manager  was  a  member,  where 
the  firm  was  not  a  party  to  the  agreement, 
and  not  bound  to  set  off  its  account  against 
the  lienor's  claim.  Kirchman  v.  Standard 
Coal  Co.  (Iowa)                                          318 

NoTss  AND  Briefs. 

Liens;  of  mechanics;  construction  of  stat- 
utes. 480 
For  wages :  preference  of,  over  other  liena. 

193 
XIOHT. 

From  Highway,  see  Highways,  5. 
Obstruction  of,  from  Highway,  see  Nui- 
sances, 5. 
See  also  Easbments,  Notes  and  Briefs. 

XIMITATION  OF  ACTIONS. 

See  also  Conflict  of  Laws,  7. 

Annual  instalments  of  alimony,  which  be- 
came due  and  collectible  under  a  judgment 
■of  another  state  more  than  ten  years  before 
the  institution  of  an  action  therefor,  are 
barred  by  N.  C.  Code,  §  152,  limiting  actions 
on  a  judgm^it  to  ten  years  "from  the  date 
of  the  rendition  of  said  judgment  or  decree.'' 
Arrington  v.  Arrington  (K  C.)  201 

LLO'SDS. 

See  Insurance,  28. 

XOGS. 

Maintenance  of  Dams  for,  see  Dams. 
Estoppel  to  Complain  of  Booms  by  Use, 

see  Estoppel,  2. 
Private     Action     for     Obstruction     of 

Stream,  see  Waters,  3. 

XOTTERT. 

Contracts  of  investment  security,  deben- 
tures, or  cei'tificates,  which,  by  the  device  of 
a  "numeral  apart,"  may  be  called  in  and  re- 
deemed at  any  period  before  they  would  reg- 
ularly accumulate  a  credit  in  the  reserve 
fund  equal  to  the  stipulated  endowment  val- 
ue, and  otherwise  giving  unequal  advantages 
to  the  certificate  holders,  contain  the  ele- 
ments of  chance  and  prize  constituting  a  lot- 
tery, and  are  unlawful.  State  ex  rel. 
Sheets  v.  Interstate  Savings  Investment  Co. 
(Ohio)  530 

Notes  and  Briefs. 

Lottery;  what  constitutes;  Tontine  prin- 
ciple; contracts  of  investment  security.  542 

MALPRACTICE. 

Judgment  for  Services  as  Estoppel,  see 
Estoppel,  1. 

Estoppel  of  Department  Store,  see  Es- 
toppel, 7. 

Charge  as  to  Compensation,  see  Trial, 
11. 
52  L.  R.  A. 


MANDAMUS. 

Review  of,  see  Appeal  and  Error,  1. 

Notes  akd  Briefs. 

Mandamus;  where  remedy  by  action  ex- 
ists; compelling  issuance  of  warrant. 

816,  818 

MASTER  AND  SEBVANT. 

Employee  as  Passenger,  see  Carriebs, 
1. 

Liability  q|  Third  Person  Causing 
Breach  of  Contract,  see  Case. 

Statutory  Discrimination  and  Due  Pro- 
cess as  to  Union  Workmen,  see 
Constitutional  Law,  16,  21. 

Regulation  Affecting  Contracts  and 
Compensation  of  Miners,  see  Con- 
stitutional Law,  26. 

Burden  of  Proof  as  to  C^use  of  Acci- 
dent, see  Evidence,  8. 

Landlord's  Liability  for  Injury  to  Serv- 
ant, see  Landlord  and  I&nant,  2. 

1.  That  a  decayed  pole  which  fell  and  in- 
jured a  lineman  in  the  employ  of  a  telephone 
company  did  not  belong  to  it,  but  was  used 
under  a  contract  with  its  owner,  will  not  re- 
lieve the  company  from  liability  for  the  in- 
juries caused  by  the  fall,  if  it  had  under- 
taken to  make  a  special  inspection  of  it« 
poles,  and  the  defective  pole  formed  part  of 
the  company's  permanent  line,  while  its  own- 
er had  made  no  a^eement  to  maintain  it  se- 
curely.   McGuire  v.  Bell  Teloph.  Co.  (N.  Y.) 

437 

2.  A  telephone  oompany  which  undertakes 
to  make  special  inspection  of  its  poles  to 
ascertain  that  they  are  safe  for  linemen  will 
be  liable  for  injuries  to  a  lineman  by  the  fall 
of  a  pole,  if  it  has  neglected  to  use  reasona- 
ble care  to  see  that  the  pole  is  safe.  Id. 

3.  A  lineman  in  the  employ  of  a  telephone 
company,  who  knows  that  the  company  is 
using  poles  of  a  third  person,  is  not  charge- 
able with  notice  of  the  fact  that  under  the 
contract  for  their  use  the  company  has  no 
right  to  inspect  and  repair  them,  and  does 
not  assume  the  risk  of  such  a  situation.     Id. 

4.  One  employed  to  run  an  elevator  in  a 
dry-goods  store  to  carry  employees  to  and 
from  their  work  and  from  floor  to  floor  of 
the  building  is  a  fellow  servant  of  an  em- 
ployee in  the  tailoring  department,  who  is 
mjured  by  the  careless  running  of  the  ele- 
vator, where  both  are  employed  by  the  same 
person,  are  under  the  same  general  control, 
and  engaged  in  the  same  general  work! 
Specs  V.  Boggs  (Pa.)  933 

5.  The  throwing  of  rocks  and  clods  by  a 
brakeman  at  a  trespasser  stealing  a  ride  on 
rods  under  a  box  car  is  within  t£e  scope  of 
his  employment,  so  as  to  render  the  railroad 
company  liable  for  the  death  of  the  tres- 
passer, who  falls  under  the  wheels  when 
driven  out  by  the  rocks.  Dorsey  t.  Kansas 
City,  P.  &  G.  R,  Co.  (Pa.)  92 

6.  The  removal  of  the  chair  of  an  eleva- 
tor conductor  from  its  place  by  a  janitor 
who  had  no  control  of  the  elevator,  but  was 
merely  riding  in  it  while  going  jfrom  one 
part  of  the  building  to  another,  is  not  an  act 
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within  the  scope  of  his  employment  so  as  to 
render  the  proprietor  lia.ble  for  an  injury  to 
Jk  passenger  caused  by  the  involuntary 
starting  of  the  elevator  by  the  conductor  as 
he  grasped  the  mechanism  to  save  himself 
from  fallinff  when  he  attempted  to  sit  down 
«nd  found  his  chair  gone.  Gibson  v.  Inter- 
national Trust  Go.  (Mass.)  92S 

7.  A  driver  of  a  beer  wagon,  who  is  au- 
thorized to  deliver  beer  for  cash  only,  and 
who  is  himself  charged  with  the  price  of 
suiy  that  he  delivers  igrithout  receiving 
cash,  but  who,  after  making  such  de- 
livery without  obtaining  payment,  en- 
deavors to  collect  it  next  day  from  an 
'employee  of  the  customer,  upon  whom  he 
inakes  an  assault  in  his  endeavor  to  collect 
the  money,  is  not  in  so  doing  acting  within 
the  scope  of  his  employment,  and  does  not 
thereby  render  his  employer  liable  for  the 
assault.  McDermott  v.  American  Brewing 
•Co.  (La.)  684 

8.  The  owner  of  a  team  in  charge  of  a 
driver  is  not  liable  for  injuries  caused  by 
it4i  collision  with  another  on  the  highway, 
if  at  the  time  the  driver  has  departed  from 
the  prescribed  route  for  some  purpose  of  his 
own.    Perlstein    y.     Amerioan    Exp.     Go. 

(Mass.)  959 

Notes  and  Bbhsts. 
Time  Ghecks,  see  Bnxs  and  Notes. 
See  also  Gonstitutional  Law. 

Master  and  servant;  continued  use  of 
previously  safe  appliance;  degree  of  duty  as 
to  safe  appliances;  knowledge  as  to  oondi- 
tion.  922 

Assumption  of  risk  by  volunteer.  143 

Dut^  of  ins^ction  of  poles  and  wires ;  as- 
«umption  of  risk.  437 

Test  of  relation  of.  •     200 

When  rriation  exists;  holding  out  serv- 
ant of  another;  n^ligence  of  servant      429 

Liability  for  servant's  tort;  scope  of  em- 
ployment. 92 

Liability  of  master  for  assault  by  servant. 

685 

Injury  from  acts  of  servant;  scope  of  em- 
ployment; private  instructions.  959 

Liability  for  acts  of  servant  outside  scope 
of  employment.  928 


In  pari  delicto  melior  est  conditio  possi- 
dentis.   King  V.  King  (Ohio)  157 

Res  ipsa  loquitur.  Gibson  v.  Internation- 
al Trust  Go.  (Mass.)  928 
See  also  Evidknce,  5. 

Salus  populi  euprema  lex.  Wilson  v. 
Alabama  G.  S.  R.  Go.  (Miss.)  357 

aiECHANICS'  I.IEN8. 

Mistaken  Statement  as  to  Payment,  see 

Estoppel,  3. 
See  also  Liens,  Notes  and  Bbiefs. 


aiEMORAKDA. 

See  Evidence. 
<62  L.  R.  A. 


ME8KE  PROFITS. 

Recovery  of  and  Set^Off  against^  in 
Ejectment,  see  Ejectment. 

MUTES. 

R^ulation  Affecting  Gontracts  and 
Gompensation  of  Miners,  see  Con- 
stitutional Law,  26. 

Notes  and  Bbiefs. 

Mines ;  validity  of  statutory  regulation  of 
contracts  with  employees;  screening  coal. 

523 
Injunction  against  mining.  300 


MONET. 
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'Money;  payment  of  loan  in;  designation 
of  kind.  785 

MONOPOLY. 

In    Consolidation    of    Street    Railway 
Lines,  see  Stbbet  Railways,  3. 

MORTGAGE. 

Lien  of,  on  Chattels,  see  Conflict  of 

Laws,  1. 
Rights  of  Mortgagee  in  Insurance,  see 

INSTTBANOB,  9,  16. 

As  to  Priority  of  Liens,  see  Liens,  1-4. 
Of  Nonresident,  see  Taxes,  1,  2,  Notes 

AND  Bbiefs. 
Conversion  by    Seizure  of   Mortgaged 

Property,  see  Tboveb. 

A  mortgage,  in  a  lease  of  a  brickyard,  up- 
on clay  and  materials  for  brick,  as  well  as 
manufactured  brick,  will  not  create  a  lien 
on  the  clay  that  has  not  been  manufactured 
or  in  any  way  set  apart  for  that  purpose. 
T.  B.  Townsend  Brick  ft  C.  Co.  v.  Allen 
(Kan.)  323 

MUNICIPAI.  CORPORATIONS. 

Discrimination  in  Ordinances,  see  CoM- 

mebce,   3;    Constitutional   Law, 

13,  14,  17. 
Regulation  of  Contracts,  see  CoNSTira- 

tional  Law,  23-25. 
Motives  Inducing  Passage  of  Ordinance, 

see  Courts,  2. 
Right    to    Gompensation    for    Use    of 

Street,  see  Eminent  Domain,  2. 
Ordinance   Authorizing   Nuisance,    see 

Estoppel,  6. 
Construction   of   Private    Bridge   over 

Highway,  see  Highways,  1. 
Publication     of     Ordinance     Granting 

Franchise,  see  Publication. 
Superintendent  of  Public  Instruction  as 

Officer,  see  Schools. 
Regulation  of  Telegraph  Line  on  Post 

Road,  see  TKleobaphs,  2. 
See  also  Public  Impbovements. 

1.  A  statute  (Kan.  Gen.  Stat.  1897,  S  15, 
chap.  32)  which  provides  for  the  extension 
of  city  boundaries  over  certain  classes  of  ad- 
joining lands  is  not  violative  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States  because  it  exempts  agricul- 
tural lands  from  its  provisions.  Kansas 
City  V.  Clark  (Kan.)  321 
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2.  The  legislature  cannot  fix  by  statute 
the  compensation  which  a  city  must  pay  for 
labor  or  other  services  that  it  may  be 
obliged  to  employ,  when  such  r^ulations  in- 
crease the  cost  of  the  work  beyond  what  it 
would  be  obliged  to  pay  in  the  ordinary 
course  of  business,  and  the  Constitution  lim- 
its municipal  expenditures  of  money  to  city 
purposes.  People  ex  rel.  Rodgers  v.  Coler 
(N.Y.)  814 

3.  A  city  ordinance  granting  a  street- 
railway  franchise  is  included  in  the  terms, 
*'by-laws  of  a  general  or  permanent  nature,*' 
as  used  in  Iowa  Code  1873,  §  492,  providing 
for  the  publication  of  such  by-laws,  and  that 
they  shall  take  effect  at  the  expiration  of 
five  days  after  they  are  published.  State  ex 
rel.  Bump  v.  Omaha  &  C.  B.  R.  &  B.  Co. 
Uowa)  315 

4.  An  efficient  provision  for  the  compul- 
sory arbitration  of  all  disputes  arising  be- 
tween the  grantees  of  a  street-railway  fran- 
chise and  their  employees  as  to  any  matter 
of  employment  or  wages  is  made  in  satisfac- 
tion of  a  requirement  therefor  in  the  city 
charter,  where  there  is  a  general  provision 
in  the  franchise  making  it  imperative  that 
disputes  of  that  character  shall  be  submit- 
ted to  arbitration,  to  which  the  grantees 
shall  be  parties,  and  that  any  award  shall 
be  binding  for  one  year,  without  providing 
a  method  of  procedure.  Wood  v.  Seattle 
(Wash.)  369 

5.  The  omission  of  the  names  of  the  ac- 
tual grantees  of  a  street-railway  franchise, 
and  of  the  amount  bid  therefor,  from  a  pro- 
posed ordinance  as  published,  which  did  con- 
tain the  names  of  the  applicants  for  the 
franchise,  does  not  invalidate  the  ordinance 
under  a  charter  provision  requiring  the  pub- 
lication of  proposed  ordinances  for  a  certain 
period,  where  a  special  provision  as  to 
streetrrailway  franchises  requires  a  publican 
tion  of  a  notice  of  the  application  therefor, 
and  that  the  franchises  be  granted  to  the 
person  who  will  pay  therefor  the  highest 
percentage  of  receipts,  since  it  would  be  im- 
possible at  the  time  of  publishing  the  pro- 
posed ordinance  to  tell  what  would  be  the 
amount  of  the  bid  or  who  would  be  the  suc- 
cessful bidders.  Id. 

6.  A  municipality  which  rents  the  city 
hall  for  pay,  in  accordance  with  its  custom 
occasionally  so  to  do,  and  agrees  to  light  and 
keep  properly  lighted  the  entry  and  stairs 
leading  to  the  hall  and  gallery,  is  liable  for 
injury  to  a  person  attending  an  entertain- 
ment therein,  resulting  from  its  failure  to 
keep  properly  lighted  the  winding  part  of 
the  stairway,  which  is  dangerous  without 
such  light.     Little  v.  Holyoke  (Mass.)     417 

Notes  and  Briefs. 
See  also  High  ways;  Post  Roads. 

Municipal  corporations;  control  by  legis- 
lature; regulation  of  wages;  public  works. 

81fi 
Power  as  to  use  of  streets.  672 

Streets;  interference  with  abutting  own- 
er's easement  of  light  and  air  from.  409 
62  L.  R.  A. 


Liability  for  condition  of  public  property; 
for  unauthorized  acts  of  i^cials.  417 

Necessity  of  publishing  ordinance;  ordi- 
nance as  a  contract;  sufficiency  of  publica- 
tion; discrimination  against  nonresidents. 

316 

Constitutionality  of  annezatl<»i  of  land 
to.  321 

NAPHTHA  I.AU1ICH. 

As  Appurtenance^  see  Sale,  2. 

KATIONAI*  BAlfKS. 

Discrimination  against^  see  Banks,  1. 

NEGLIGENCE. 

Liability  for  Spread  of  KoziouB  Weeds,. 
see  BEBiiUDA  Grass. 

Measure  of  Dama^^  for  Permanent  In- 
jury, see  Damages,  8,  9. 

Damages  for  Destruction  of  Crops,  see- 
Damages,  11. 

Presumption  and  Burden  of  Proof  as 
to,  see  Evidence. 

Of  Driver,  see  ^Llsteb  and  Servant,  8. 

Liability  of  Municipality,  see  Munici- 
pal Ck)RPORATIONS,  6. 

Contributory,  of  Passenger,  see  Car- 
riers, 3. 

Contributory;  Reaching  by  Demurrer, 
see  Pleading,  6. 

As  to  Torpedo,  see  Railroads,  1. 

Of  Driver  as  Affecting  Passenger,  see 
Railroads,  5. 

Of  Mother,  see  Trial,  6. 

As  to  Elevators,  see  Elevators. 

See  also  Railroads. 

1.  The  owner  of  a  steam  roller  will  be  lia- 
ble for  injuries  caused  by  the  engineer's  neg- 
lect to  warn  travelers  of  the  danger  of  es- 
caping steam,  where  he  hires  and  has  power 
to  discharge  the  engineer,  and  pays  his 
wages,  although  the  roller  has  been  hired  by 
the  day  to  a  municipality  for  use  upon  its 
streets,  and  its  officers  direct  where  the  roll- 
er shall  be  used.  Stewart  v.  California  Im- 
prov.  Co.   (Cal.)  205 

2.  The  death  of  a  child  caused  by  the  fall 
of  a  pile  of  cross-ties  which  a  railroad  com- 
pany had  piled  in  a  street,  and  on  which  he 
was  undertaking  to  climb,  will  not  create  a 
liability  on  the  part  of  the  company  because 
of  its  failure  to  guard  against  such  an  in- 
jury, unless  it  knew  that  children  were  in 
the  habit  of  playing  there.  Kramer  v. 
Southern  R.  Co.  (N.  C.)  350 

3.  An  average  boy  between  thirteen  and 
fourteen  years  of  age  is  guilty  of  negligence 
as  matter  of  law,  which  will  prevent  recov- 
ery for  his  death,  who,  knowing  the  charac- 
teristics of  a  clay  hole  partly  filled  with 
water,  and  going  to  it  to  see  if  the  ice  is 
strong,  jumps  across  a  strip  of  water  along 
the  edge,  on  to  ice  rotten  and  partly  covered 
with  water,  slides  out  to  a  point  where  he 
knows  the  water  is  over  his  headr  and  is 
drowned  because  the  ice  will  not  bear  his 
weight.     Heimann  v.  Kinnare   (111.)        652 

Notes  akd  Briefs. 

As  to  Banks,  see  Banks. 
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See  also  Carbiers;  Damages;  Elevatobs. 

Negligence;  act  of  Qod  as  affecting  de- 
fendimt's  concarrent  negligence.  920 

Presumption  as  to,  from  accident.        510 

Res  ipsa  loquitur;  absence  of  contractual 
relation;  event  not  to  be  anticipated;  pre- 
sumption of  care.  923 

Liability  of  owner  or  occupant  of  land  for 
spread  of  weeds  or  noxious  vegetation  to  ad- 
joining premises.  293 

Ck)lIision  oa  evidenee  of;  violation  of  law 
of  road.  959 

Liability  of  municipality  for  condition  of 
public  property.  417 

Imputed;  of  driver  to  passenger.         964 

Contributory;  of  infant;  age;  care  as  to 
premises  attractive  to  children.  652 

As  to  electric  wires;  contributory  from 
failure  to  observe  obvious  danger.  510 

In  permitting  child  on  street;  contribu- 
tory, in  going  in  front  of  car;  attempt  to 
save  life.  65G 

Injury  to  trespasser  or  licensee  on  prem- 
ises; use  of  dangerous  agency;  injury  to 
child.  143 

NEWSBOYS. 

As  Passengers,  see  Cabbiebs,  2. 

NEWSPAPERS. 

Publication  of  Ordinance  in,  see  Publi- 
cation. 

NOISE. 

See  Nuisances,  Notes  and  Bbiefs. 

NOTICE. 

Of  Exclusive  Privilege  of  Hackmen  at 
Depot,  see  Hacks,  2. 

Notes  and  Bbiefs. 

Notice;  imf^itation  to  corporation  of 
knowledge  of  a^ent  acquired  as  agent  of  an- 
other. 431 

To  owner;  seizure  of  property  malum  in 
se.  776 

NinSANCES. 

Measure  of  Damages,  see  Damages,  12. 

Equity  Jurisdiction  to  Abate,  see  Equi- 
ty, 2. 

Failure  to  Object  to  Ordinance  Author- 
izing, see  Estoppel,  6. 

1.  A  factory  whistle  in  a  populous  com- 
munity, whicn  is  blown  at  unseasonable 
hours  when  it  is  entirely  unnecessary,  and 
which  is  so  loud,  harsh,  and  terrific  as  seri- 
ously to  interfere  with  plaintiflfs'  reasonable 
enjoyment  of  their  habitations  and  cause 
them  special  damage,  is  a  nuisance  which 
may  be  enjoined.  Hill  v.  McBurney  Oil  & 
F.  Co.  (Ga.)  398 

2.  The  wilful  and  unauthorized  obstruc- 
tion of  a  public  street,  so  as  to  interfere 
with  passage  over  the  same,  creates  a  lia- 
bility to  any  person  who  in  consequence  sus- 
tains special  damage.  Brunswick  &  W.  R. 
Co.  V.  Hardey  (Ga.)  396 

3.  A  merchant  whose  customers  are  pre- 
52  L.  R.  A. 


vented  by  the  illegal  obstruction  of  a  public 
street  from  obtaining  access  to  the  store 
for  a  suflicient  length  of  time  to  work  injury 
or  damage  to  the  business  suffers  a  special 
wrong  not  shared  in  by  the  public  at  large, 
for  which  he  is  entitled  to  maintain  an  ac- 
tion against  the  person  causing  the  obstruc- 
tion. Id. 

4.  Special  damages  caused  by  a  nuisance 
are  sufficiently  shown  to  sustain  an  action 
for  damages  and  to  abate  the  nuisance, 
where  the  discharge  upon  the  plaintiff's  land 
of  the  waste  from  a  creamery  on  neighbor- 
ing land  has  created  a  filthy  mud-hole, 
which  plaintiff  has  been  compelled  to  fence 
to  keep  his  stock  away  from  it,  and  the  smell 
arising  therefrom  permeates  the  air  for  sev- 
eral hundred  feet,  and  the  rental  value  of 
the  land  is  thereby  decreased.  Van  Fossen 
V.  Clark  (Iowa)  279 

5.  The  owner  of  a  building  abutting  on  a 
street,  the  light  and  air  from  which  to  his 
property  is  diminished  by  a  bridge  thrown 
across  the  street  to  connect  the  upper  floors 
of  buildings  of  a  private  owner  situated  on 
opposite  sides  of  the  street,  suffers  an  injury 
different  in  kind  and  degree  from  that  suf- 
fered by  the  public,  so  as  to  be  entitled  to 
maintain  a  suit  for  relief  therefrom.  Town- 
send  V.  Epstein  (Md.)  409 

6.  Adjacent  property  owners  who  are  not 
injured  by  the  construction  of  a  tunnel  to 
connect  buildings  on  the  opposite  sides  of  a 
street  cannot  maintain  a  suit  to  compel  its 
removal.  Id. 

7.  Knowledge  by  a  purchaser  of  land  of 
the  existence  of  a  nuisance  thereon  by  dis- 
charge from  a  drain  created  under  an  ease- 
ment for  a  drain  across  the  land,  which  did 
not  contemplate  the  creation  of  any  nui- 
sance, will  not  estop  him  from  afterward 
maintaining  an  action  to  abate  the  nuisance. 
Van  Fossen  v.  Clark  (Iowa)  279 

Notes  and  Briefs. 
Nuisance;  noise  as;  steam  whistle.      399 
What  is;  remedy  in  equity.  300 

OBSTRUCTING  JUSTICE. 

See  Abbest,  2. 

OFFICERS. 

Interest  of  Member  of  Building  Commit- 
tee, see  Contracts,  11. 

Judgment  against,  as  Affecting  Princi- 
pal, see  Judgment,  2. 

Superintendent  of  Public  Instruction 
as,  see  Schools. 

Notes  and  Briefs. 

See  also  Bonds. 

Officers;  effect  against  surety  on  official 
bond,  of  judgment  against  officer: — (I.)  In- 
troductory; (II.)  when  not  evidence:  {a) 
judgment  recovered  in  action;  (6)  judg- 
ment on  motion  for  rule  absolute  or  amerce- 
ment: (III.)  when  prima  facie  evidence: 
(a)  judgment  recovered  in  action;  (6) 
judgment  on  motion  for  rule  absolute  or 
amercement:  (IV.)  when  conclusive  evi- 
dence:   (a)  judgment  recovered  in  action; 
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(h)  judgment  on  motion  for  rule  absolute 
or  amercement;  (V.)  in  action  on  bond  of 
deputy  officer:  (a)  when  not  in  evidence: 
(1)  judgment  against  superior;  (2)  judg- 
ment against  deputy;  (&)  when  prima 
facie  evidence;  (c)  when  conclusive  evi- 
dence; (VI.)  judgment  in  favor  of  princi- 
pal; (VII.)  executors,  administrators,  and 
guardians:  (a)  when  not  evidence;  (b) 
when  prima  facie  evidence;  (c)  when  con- 
clusive evidencei  165 
Contracta  with  themselves.  513 
Who  are  public  officers;  indicia;  school 
officers.                                                         406 


OPTION. 


Notes  and  Briefs. 


Option;  for  purchase  of  real  estate; 
rights  conferred  oy.  724 

OT8TEBS. 

See  Fisheries,  2,  Notes  and  Briefs. 

PARENT  AND  CHIXD. 

Right  of  Adopted  Child  under  Deed,  see 
Deeds. 

Action  for  Death  of  Child,  see  Land- 
lord and  Tenant,  3. 

N^liffence  of  Mother,  see  Trial,  6. 

See  also  Nbqlioence;  Trial,  Notes  and 
Briefs. 

PARTNERSHIP. 

Purchase  from,  as  Satisfaction  of  Lien 
a^inst  Member,  see  Liens,  5. 

Liability  for  Torts  of  Former  Partner, 
see  Estoppel,  4. 

Presumption  as  to  Agreement  to  With- 
hold Contribution,  see  Evidence, 
0. 

Entries  in  Books  of,  see  Evidence,  17. 

A  check  for  the  amount  of  a  special  part- 
ner's contribution  to  the  capital  of  a  part^ 
nership,  that  was  good  when  delivered  to 
the  general  partners,  and  was  actually  paid 
when  presented,  though  this  was  not  aone 
until  after  the  tiling  of  the  partnership  cer- 
tificate, must  be  regarded  as  a  contribution 
of  cash  at  the  time  of  its  delivery,  at  least 
where  the  check  was  certified  and  there  was 
no  agreement  to  delay  its  presentation. 
Chick  ▼.  Robinson  (C.  C.  A.  6th  C.)         833 

Notes  and  Briefs. 
See  also  Evidence. 

Partnership ;  imputation  to  firm  of  wilful 
tort  of  partner.  676 

PARTY  WAIX. 

Implied  Promise  as  to,  see  Contracts, 

Agreement  Running  with  the  Land,  see 
Covenant,  1. 

Notes  and  Briefs. 

Party  wall ;  contract  to  share  expense  of ; 
liability  of  grantee.  110 

PATENTS. 

See  Damages,  Notes  and  Briefs. 
52  L.  R.  A. 


PAYMENT. 

With   Corporate   Funds,   see   Assuvp- 

SIT,  2. 
Remittance   by   Collector   out   of   Own 

Funds,  see  Bills  and  Notes,  4. 
Mistaken  Statement  as  to,  see  Ebtqp- 

PEL,  3. 
Of  Contribution  by  Check,  see  Paetneb- 

BHIP. 

Notes  and  Briefs. 
Medium  of,  see  Monet. 

Payment;  in  specifics;  option 


um  of. 


to  medi- 
269 


PEDDLERS. 

Tax  on,  as  Interference  with  Commerce, 
see  Commerce,  4. 

PHARMACY. 

Regulation  and  Privilege  as  to  Sale  of 
Patent  Medicines,  see  Constitu- 
tional Law,  0,  16. 

Compounding  of  Medicine,  see  Stat- 
utes, 1. 

See  also  Druggists,  Notes  and 
Briefs. 

PHYSICAL  EXAMINATION. 

See  Discovery,  Notes  and  Briefs. 

PHYSICIANS  AND  SURGEONS. 

Burden  of  Proof  as  to  Qualification,  see 

Evidence,  3. 
Judgment  in  Favor  of,  as  Estoppel,  see 

Estoppel,  1. 

1.  Examining  physicians  who  sign  a  cer- 
tificate required  by  statute  in  order  to  com- 
mit a  person  to  a  hospital  for  dipsomaniacs 
and  inebriates  are  not  liable  to  one  confined 
therein  without  cause,  where  they  act  in 
good  faith  and  without  malice,  since  the 
privilege  attaching  to  witnesses  and  to  cases 
of  privileged  communications  attaches  to 
them.    Niven  y.  Boland  (Mass.)  780 

2.  A  person  who  is  practising  medicine 
in  violation  of  the  provisions  of  Kan.  Laws 
1870,  chap.  68  (Gen.  Stat.  1897,  chap.  100, 
S§  302,  393;  Gen.  Stot.  1899,  S§  2302,  2303), 
cannot  defend  against  a  prosecution  there- 
for by  showing  that  he  has  been  continuously 
engaged  in  such  practice  for  more  than  ten 
years  in  another  state.  State  t.  Wilson 
(Kan.)  679 

Notes  and  Bbiefb. 

See  also  Evidence. 

Physicians;  practice  or  qualification  la 
other  state  as  defense  to  prosecution.      680 

Gertificate  as  to  inebriate,  liability  for; 
judicial  capacitor.  780 

PI^ADING. 

Adding  Officer's  Signature  to  Jurat,  ses 
Appeal  and  ebrob,  17. 

Demurrer  to  Indictment,  see  Indict- 
ment. 

1.  In  an  action  for  damages  for  procor- 
ing  plaintiff's  discharge  from  employment, 
the  substance  of  the  false  statements  by 
which  the  defendant  is  alleged  to  have  ia- 
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duced  the  discharge  must  be  set  out.    Moran 
▼.  Dunphy  (Mass.)  11  i> 

2.  An  allegation  that  plaintiff's  store  or 
place  of  business  is  situated  on  a  named 
street  is,  as  against  a  general  demurrer,  a 
sufficient  allegation  of  plaintiff's  ownership 
of  the  store.  Brunswick  &  W.  R.  Co.  v. 
Hardey  (Ga.)  396 

3.  An  allegation  that  a  telephone  com- 
pany unlawfully  dug  up  the  soil  of  the  high- 
>vay  is  not  sufficient  to  negative  municipal 
authorization,  so  as  to  make  it  a  wrongdoer, 
in  a  suit  by  an  abutting  property  owner  to 
enjoin  such  acts,  but  the  fact  of  absence  of 
such  authority  must  be  expressly  alleged. 
Coburn  v.  New  Telephone  Co.  (Ind.)        671 

4.  An  opportunity  to  amend  the  complaint 
should  be  given  in  an  action  for  damages  for 
maliciously  causing  plaintiff's  discharge 
from  employment^  where  one  count  is  de- 
murrable because  it  fails  to  set  out  the  sub- 
stance of  the  false  statements  by  which  the 
discharge  is  alleged  to  have  been  procured. 
Moran  v.  Dunphy  (Mass.)  115 

5.  Facts  showing  grounds  for  absolute  di- 
vorce, arising  after  the  institution  of  a  suit 
for  separation,  cannot  be  introduced  into 
that  suit  by  supplemental  bill.  Schwab  v. 
Schwab  (Md.)  414 

6.  A  defense  of  contributory  negligence,  if 
it  appears  on  the  face  of  the  petition,  may 
be  reached  by  demurrer,  and  need  not  be 
pleaded.  Stillwell  v.  South  Louisville  Land 
Co.   (Ky.)  326 

NoTBs  AND  Briefs. 

Pleading;  surplusage;  stating  means  of 
malicious  interference.  116 

Supplemental  bill;  facts  subsequently 
arising;  new  cause  of  action.  414 

POUCXL 

Seizures  by,  to  Prevent  Crime,  see  CoN- 

8T1TLTTI0NAL  LaW,   20.* 

Seizure   of   Gambling  Instrument^   see 
Gaming. 

Notes  and  Briefs. 

Police;  seizure  of  property  malum  m  ae; 
to  prevent  crime;  notice  to  owner.  775 

POST  ROADS. 

Use  of,  for  Telegraph  Purposes,  see  Tel- 
egraphs. 

Notes  and  Briefs. 

Post  roads;  rights  under  act  permitting 
use;  municipal  regulation  of  streets  as  af- 
fecting. 731 


POWERS. 

Tax  on  Transfer  under,  see  Taxes,  8- 
10. 

PREROGATIVE  WRITS. 

Interference  by  Private  Person,  see  In- 
junction, 5. 
52  L.  R.  A. 


PRESUMPTIOK. 

On  Appeal,  see  Appeal  and  Ebbob,  7-9. 
As  to  Evidence,  see  Evidence. 
See     also     Negugenge,     Notes     and 
Buiefs. 

PRIESTS. 

Acquirement  of  Residence  by  Students 
for  Priesthood,  see  Votebs  and 
Elections. 

PRINCIPAI.  AND  AGEKT. 

Implied  Contract  to  Pay  for  Services, 
see  Gontbacts,  2. 

Recovery  for  Use  of  Premises  by  Agent, 
see  Damages,  10. 

Agent's  Duty  to  Reduce  Damages,  see 
Damages,  1. 

Parol  Evidence  as  to  Note,  see  Evi- 
dence, 22. 

Authority  to  sell  a  yacht  does  not  include 
authority  to  sell  a  naphtha  launch  used  as 
its  tender,  which  cannot  be  carried  by  the 
yacht  and  does  not  accompany  it  on  its  trips 
and  voyages.  Forrest  v.  Vanderbilt  (C.  C. 
A.  3d  C.)  473 

Notes  and  Bbiefs. 

Principal  and  agent;  liability  of  bank  or 
other  depositary  or  of  drawee  for  taking  de- 
posit of  agent,  fiduciary,  or  other  represen- 
tative to  pay  his  own  debt: — (I.)  Scope  of 
note;  (II.)  check  or  draft  drawn  by  agent, 
fiduciary,  etc.:  (a)  where  same  is  on  its 
face  drawn  in  fiduciary  or  representative 
capacity;  (6)  where  same  does  not  show 
agency  or  representative  character;  (III.) 
depositary  applying  trust,  etc,  funds  to  its 
own  claim  against  agent,  etc  790 

Note  signed  by  agent.  307 

Acts  in  excess  but  apparently  within  au- 
thority; acts  of  special  agent.  474 

Agent's  power  to  correct  mistake;  discre- 
tion of.  276 

PRINCIPAI.  AND  SURETY. 

Effect  of  Judgment  against  Principal, 
see  Judgment,  1-3. 

A  surety  on  a  contractor's  bond  is  released 
from  liability  by  changes  made  without  com- 
pensation corresponding  relatively  to  the 
contract  price,  where  the  contract  provides 
that  the  value  of  changes  or  alterations, 
without  additions  or  deductions,  shall  be  es- 
timated at  the  rate  at  which  the  work  is 
taken,  and  the  amount  added  to  or  deducted 
from  the  contract  price.  McConnell  v.  Poor 
(Iowa)  312 

Notes  and  Briefs. 
See  also  Judgment;  Officers. 

Measure  of  surety^s  liability;  effect  of 
judgment  against  principal;  altering  con- 
tract. 313 

Discharge  of  surety  by  agreement  to  ex- 
tend time;  essentials  of;  consideration  for; 
usury;  conclusiveness  of  principal's  finan- 
cial report.  606 


PRIOR  APPROPRIATION. 

See  Waters,  1,  2. 

Digitized  by 


Google 


1014 


Promoters— Railroads. 


PROMOTERS. 

Cancelation  of  Stock  Paid  for  from  Se- 
cret Profits,  see  Cobpobations,  0. 

PROXIMATE  CAUSE. 

Notes  and  Briefs. 
Proximate  cause;   what  constitutes.  '  786 
Of  injury  by  fright  to  horse.  448 

PUBUCATION. 

The  publication  of  an  ordinance  granting 
a  street-railway  franchise  in  an  extra  edition 
of  a  daily  paper  issued  at  1 1  o'clock  at  night, 
about  50  or  100  copies  of  which  are  printed 
and  distributed  by  parties  directly  inter- 
ested, is  not  a  publication  in  a  newspaper 
of  general  circulation  as  required  by  Iowa 
Code  1873,  §  492.  State  ex  rel.  Bump  v. 
Omaha  &  G.  B.  R.  &  B.  Co.  (Iowa)  315 

See  also  Municipal  Corporations,  3. 

PUBLIC  IMPROVEMEHTS. 

Considering  Benefits  in  Assessing  Dam- 
ages, see  Damages,  13. 
See  also  Confiscation. 

1.  A  variance  between  the  description  of 
a  public  improvement  in  the  estimate  of  cost 
and  the  description  in  the  ordinance  provid- 
ing therefor  is  an  objection  which  should  be 
mXde  in  the  original  proceeding  for  the  con- 
firmation of  the  assessment,  and,  under  111. 
act  1807,  9  66,  not  having  been  made  there, 
cannot  be  set  up  in  an  application  for  judg- 
ment of  sale  for  the  assessment.  Fiske  v. 
People  ex  rel.  Raymond  (111.)  201 

2.  A  guaranty  of  a  street  improvement 
for  one  year  from  injury  by  ordinary  use, 
when  required  hy  an  ordinance,  invalidates 
a  contract  and  assessment  therefor  if  it  is 
not  authorized  by  statute,  since  it  increases 
the  burdens  of  property  owners  by  the  nec- 
essarily higher  price  which  the  contractor 
would  charge  in  view  of  the  repairs  he  would 
have  to  make.  Alameda  Macadamizing  Co. 
v.  Pringle  (Cal.)  264 

Notes  and  Briefs. 

Public  improvements;  effect  of  guaranty 
by  contractor.  264 

PUBLIC  MOKET. 

Relation  and  Liability  of  Public  Officer 
a.s  to,  see  Bonds,  2. 

Liability  of  County  Treasurer  for  In- 
terest on,  see  Interest,  2. 

Interest  received  by  a  county  treasurer 
after  he  has  gone  out  of  office,  on  account  of 
money  deposited  by  him  in  a  bank  while  in 
office,  without  any  agreement  for  interest, 
cannot  be  recovered  from  him  by  the  county, 
where  there  is  no  statutory  provision  requir- 
ing him  to  account  for  such  interest,  and  the 
law  expressly  prohibits  him  from  loaning 
the  money,  either  with  or  without  interest. 
Maloy  V.  Bernalillo  County  Comrs.  (N.  M.) 

126 
QUARANTINE. 

Against  Diseased  Sheep,  see  Commerce, 
2. 
62  L.  R.  A. 


Authority  to  Governor  as  Delegation  of 
Legislative  Power,  see  Constitu- 
tional Law,  2. 

RAIUIOAD8. 

Liability  for  Spread  of  Noxious  Weeds* 
see  Bermuda  Grass. 

Agreement  to  Maintain  Depot,  see  Cov- 
enant, 2. 

Jurisdiction  to  Terminate  Rights  under 
Grant  for  Right  of  Way,  see  Eqm- 
TY,  1. 

Presumption  as  to  N^ligence,  see  Evi- 
dence, 7. 

Obstruction  of  Highways  by  Cross-Ties, 
see  HiGUWAYS,  3. 

Liiibility  for  Death  of  Trespasser,  see 
Master  and  Servant,  5. 

Injury  from  Cross-Ties  in  Highway,  see 
Negligence,  2. 

Condition  in  Grant  as  to  Maintenance 
of  Depot,  see  Real  Property. 

Taxation  of,  see  Taxes,  3,  4. 

Effect  of  Raised  Gates  or  Absence  of 
Flagman,  see  Trial,  7. 

1.  A  small  boy  injured  by  the  explosion  of 
a  torpedo  which  he  has  found  on  a  railroad 
track  where  the  public  use  it  as  a  passage- 
way, but  where  he  is  going,  not  as  one  of 
the  general  public  or  as  a  traveler,  but  un- 
der employment  of  a  station  agent,  without 
the  knowledge  of  the  railroad  company,  to 
place  a  switch  light,  is  not  a  servant  of  the 
company,  a  mere  volunteer,  nor  yet  a  mere 
trespasser,  and  is  not  entitled  to  the  pro- 
tection owed  by  the  railroad  company  to  the 
public  traveling  on  such  right  of  way;  but 
the  railroad  company  is  liable  to  him  for 
such  an  injury,  if  caused  by  the  negligence 
of  the  company  or  its  servants  after  knowl- 
edj^e  of  the  boy*s  employment  by  the  station 
agent;  but  before  notice  of  such  employment 
it  is  not  bound  to  keep  the  right  of  way  more 
safe  than  if  the  station  agent  attended  to 
the  lights  himself.  Cleveland,  T.  &  V.  R, 
Co.  V.  Marsh  (Ohio)  142 

2.  The  rule  requiring  a  traveler  on  a  high- 
way to  stop  and  listen  before  attempting  to 
cross  a  railroad  track  is  not  always  an  ab- 
solute one,  but  may  be  modified  by  special 
circumstances  entitling  the  traveler  to  put 
some  reliance  upon  the  presumption  that  the 
railroad  company  will  do  its  duty  as  to  giv- 
ing signals.  Woehrle  v.  Minnesota  Trans- 
fer R.  Co.   (Minn.)  348 

3.  Raised  gates  or  the  absence  of  a  flag- 
man who  is  customarily  present  with  his 
flag  when  a  train  is  approaching  a  crossing 
constitutes  an  assurance  of  safety  and  an 
implied  invitation  to  make  the  crossing, 
upon  which  a  traveler  may  to  some  extent, 
but  not  entirely,  rely,  and  act,  within  rea- 
sonable limitations,  upon  the  presumption 
that  it  is  safe  for  him  to  go  upon  the  crosp- 
ing.  Id. 

4.  Negligence  of  a  railroad  company  in  not 
sounding  an  alarm  for  a  street  croaeing  can- 
not condone  the  lack  of  ordinary  care  on  the 
part  of  a  traveler  on  the  highway  in  failing 
to  look  or  listen  for  an  approaching  train. 
Illinois  C.  R.  Co.  v.  McLeod  (Miss.)        954 
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5.  One  who  hires  a  team,  vehicle,  and 
driver  with  whom  he  takes  passage  is  bound 
to  check  or  remonstrate  with  the  driver  in 
case  the  latter  attempts  to  cross  a  railroad 
track  without  stopping  or  listening  for  ap- 
proaching trains;  and  no  recovery  can  be 
had  in  case  he  is  killed  by  the  driver's  at- 
tempt to  cross  heedless  of  an  approaching 
train,  when  he  is  in  an  open  carriage  and 
can  readily  discover  the  peril  of  the  driv- 
er's act.  Id. 
Notes  and  Briefs. 

See  also  Carriers;  License;  Receivers; 
Taxes. 

Duty  to  have  flagman  at  crossing;  negli- 
gence of  traveler  on  highway;  reliance  on 
absence  of  flagman.  349 

Grant  of  right  of  way  on  condition;  suc- 
cessors with  notice  subject  to.  646 

Contributory  negligence;  of  driver,  im- 
puted to  passenger.  954 

REAL  PROPERTY. 

Following  of  Lands  by  Creditors,  see 
Descent  and  Distribution. 

Of  Infanta,  see  Equity;  Infants, 
Notes  and  Briefs. 

See  also  Option. 

1.  A  condition  forming  the  consideration 
of  a  grant  of  a  railroad  right  of  way,  that 
a  depot  shall  be  maintained  on  the  land,  is 
not  void  because  contrary  to  public  policy, 
but  failure  to  comply  with  it  will  forfeit  the 
title  of  the  railroad  company.  Lyman  v. 
Suburban  R.  Co.  (111.)  645 

2.  Eight  years'  compliance  with  a  condi- 
tion constituting  the  consideration  for  a 
£^ant  of  a  right  of  way  for  a  railroad,  that 
a  depot  shall  be  maintained  on  the  land,  is 
not  sufficient  to  vest  an  absolute  title  in  the 
company  free  from  the  condition,  where  the 
parties  contemplated  that  the  company 
fihonld  enjoy  the  use  of  the  land  only  so  long 
as  it  should  be  used  for  the  specified  pur- 
poses, and  no  longer.  Id. 

RECEIVERS. 

A  receiver  appointed  in  a  suit  to  enforce 
the  statutory  liability  of  stockholders  in  a 
corporation  for  the  benefit  of  all  creditors 
may,  without  specific  legislative  authority, 
be  empowered  to  maintain  suits  in  his  own 
name  against  foreign  stodcholders.  Kirtlcy 
V.  Holmes  (C.  C.  A.  6th  C.)  738 

Notes  and  Briefs. 

Receivers;  suits  l^,  in  foreign  Jurisdic- 
tion. 741 

What  claims  entitled  to  preference  over 
mortgage;  additions  and  operating  expen- 
ses. 483 

REFERENCE. 

Setting  aside  Finding  on,  see  Appeal 
and  Error,  21. 

REUGIOUS  SOCIETIES. 

Exemption  of,  see  Taxes,  6,  Notes  and 
Briefs. 
52  L.  R.  A. 


REMAINDERS. 

Transfer  Tax  on,  see  Taxes,  11,  Notes 
AND  Briefs. 

REPLEVIN. 

Replevin  will  not  lie  to  recover  a  slot 
machine  seized  by  police  officers  under  statu- 
tory authority  for  the  prevention  of  crime, 
which  was  designed  to  be  used  in  violation 
of  the  gambling  laws  and  was  incapable  of 
being  put  to  any  legitimate  use.  Board  of 
Police  Comrs.  of  Baltimore  v.  Wagner 
(Md.)  775 

RESUBfE. 

For  R4sum4  of  contents  of  book,  see  p. 
961. 

SALE. 

Fraud  Affecting  Recovery,  see  Action 

OR  Suit,  4. 
Agent    of    Nonresident    Company,    see 

Commerce,  4,  5. 
Damages  for  Breach  of  Contract  of,  see 

Damages,  4-6. 
Damages  for  Breach  of  Warranty,  see 

Damages,  7. 
Time  of  Delivery,  see  Evidence,  25,  26. 
Authority  of  Agent,  see  Principal  and 

Agent. 
Ratification  of,  by  Cestui  Que  Trust, 

see  Trusts,  3. 

1.  Blacksmith  tools  used  in  operating  a 
farm,  and  a  wagon  and  buggy  thereon,  will 
pass  under  a  bill  of  sale  of  stock  and  "farm- 
ing implements,"  "utensils,"  and  "wagons" 
of  the  vendor,  as  against  a  claim  on  behalf 
of  his  widow's  estate,  where  she  allowed  pos- 
session to  be  taken  of  them  after  his  death, 
under  the  bill  of  sale,  and  the  evidence  shows 
that  the  vendor  intended  to  include  all  his 
personal  efTects  on  the  farm.  Royston  v. 
McCully   (Tenn.)  899 

2.  A  naphtha  launch  is  not  an  appurte- 
nance of  a  yacht  with  which  it  has  been 
used  as  tender,  so  as  to  pass  by  a  sale  of  the 
yacht,  where  it  cannot  be  carried  by  the 
yacht  and  does  not  accompany  it  on  its  voy- 
ages.   Forest  v.  Vanderbilt  (C.  C.  A.  3d  C.) 

473 

3.  The  shipment  of  goods  under  a  contract 
for  sale  which  does  not  specify  any  time  for 
delivery  must  be  made  within  a  reasonable 
time.  Eppens,  S.  &  W.  Co.  v.  Littlejohn 
(N.  Y.)  811 

4.  A  vendee's  understanding  as  to  what 
will  constitute  reasonable  time  for  delivery, 
when  contained  in  an  answer  to  a  request 
to  change  the  method  of  shipment,  which 
involves  the  question  of  time,  will  be  bind- 
ing on  the  vendor  if  no  response  is  made 
thereto.  Id. 

5.  Unreasonable  delay  in  the  shipment  of 
goods  is  not  disproved  or  excused  by  inabil- 
ity to  procure  l^e  same  at  an  earlier  date, 
where  this  results,  not  from  the  conditions 
and  circumstances  of  the  shipping  facilities 
themselves,  but  from  the  personal  disadvan- 
tage peculiar  to  the  vendor  arising  from  the 
inHuence  of  rival  houses,  and  the  consequent 
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prejudice  and  discriminations  against  itself 
or  its  agent  on  the  part  of  charterers.  Id. 
6.  The  loss  of  property  sold  by  a  condi- 
tional sale,  retaining  title  in  the  vendor  un- 
til full  payment  of  purchase-money  notes, 
must  fall  on  the  vendor,  so  as  to  prevent  re- 
covery on  any  notes  coming  due  after  the 
property  is  destroyed  by  fire  without  fault 
or  negligence  on  the  part  of  the  purchaser. 
Bishop  V.  Minderhout  (Ala.)  395 

Notes  and  Bbiefs. 

Sale;  what  passes  as  appurtenance  to 
ship.  474 

Conditional,  as  bailment;  destruction  of 
property.  396 

Time  for  delivery  in  absence  of  provision. 

812 

BCHOOIiS. 

Interest  of  Member  of  Building  Com- 
mittee in  Contract,  see  Contracts, 
11. 

Failure  to  Perform  Contract  to  Rebuild, 
see  Contracts,  17. 

Revocation  of  Teacher's  License  at  Re- 
quest of  School  Board,  see  Libel 
AND  Slander,  2. 

A  superintendent  of  public  instruction 
who  is  appointed  at  the  pleasure  of  the 
school  board,  and  takes  no  official  oath,  gives 
no  ofTicial  bond,  has  no  commission  issued  to 
him,  and  has  no  fixed  or  definite  tenure  of 
ofifice,  is  not  a  "municipal  official"  within  the 
meaning  of  a  charter  requirement  that  such 
officials  shall  be  registered  voters  of  the  city. 
Baltimore  v.  Lyman  (Md.)  406 

Notes  and  Briefs. 

School  law  as  unconstitutional  regulation 
of  mining  business.  624 

SEIZURE. 

By  Police  to  Prevent  Crime,  see  Con- 
stitutional Law,  20. 
Of  Gambling  Instrument,  see  Gamino. 

Notes  and  Briefs. 

Seizure;  of  property  malum  in  se;  to  pre- 
vent crime;  notice  to  owner.  776 

SET-OFF  AND  COUNTEBCIiAIM, 

Rents  against  Mesne  Profits,  see  Eject- 
ment, 2. 

SHIPPING. 

See  Sale,  Notes  and  Briefs. 

SI.OT  MACHINE. 

Recovery  of,  see  Replevin. 

SPECIFIC  PERFORMANCE. 

A  son  who  has  gone  into  possession  of  his 
father's  farm  under  an  oral  contract  to  take 
care  of  him  while  he  lives,  in  consideration 
of  a  conveyance  of  the  farm,  will  be  entitled 
to  a  speciuc  performance  of  the  contract  on 
the  father's  death,  where  he  has  performed 
it  on  his  part  as  fully  as  he  was  able,  al- 
though the  father  before  he  died  refused  to 
remain  with  the  son,  and  moved  away  with- 
62  L.  R.  A. 


out  any  reasonable  cause.    Clancy  t.  Flusky 

(111.)  277 

Notes  and  Briefs. 

Specific  performance;  of  oral  contract  to 
convey  lana;  requisites  of.  277 

SPENDTHRIFT  TRUSTS. 

Annuity  in  Lieu  of  Other  Interest,  see 
Wills. 

STATE. 

Control  of  Municipal  Property  and  Con- 
tract Rights,  see  Constitutional 
Law,  24. 

STATUTES. 

For    Constitutionality  in    General,  see 

Constitutional  Law. 
Classification  of  Townships  by  Density 

of  Population,  see  Constitutional. 

Law,  12. 
As  to  Wages  Incorporated  in  Contract, 

see  Contracts,  7. 
Permitting  Warden  to   Select   Day  of 

Execution,  see  Criminal  Law,   1. 

1.  A  statute  prohibiting  the  compounding 
of  medicines  and  the  sale  of  the  same  as  thus 
compounded,  unless  such  compounding  and 
sale  shall  be  made  by  a  registered  pharma- 
cist, may  be  upheld  to  that  extent  as  consti- 
tutional, although  other  portions  of  the  act 
respecting  the  sale  of  patent  and  propri- 
etary medicines  and  domestic  remedies  are 
unconstitutional.    Noel     t.     People     (111.) 

287 

2.  Statutes  proyidin|^  for  the  exemption 
of  property  from  taxation  are  in  derogation 
of  the  equal  rights  of  all,  and  are  to  be 
strictly  constru^.  Young  Men'a  Christian 
Asso.  V.  Douglas  County  (Neb.)  123- 

3.  A  repeal  of  Pa.  act  April  14,  1853  (P. 
L.  422),  providing  for  the  election  of  ft 
treasurer  of  Mifflin  township,  Allegheny 
county,  Pa.,  is  effected  by  the  general  law 
of  April  28,  1899  (P.  L.  104),  which  en- 
larges the  duties  of  the  treasurer.  Com.  ex 
rel.  Jones  v.  Blackley  (Pa.)  367 

Notbs  and  Briefs. 

Statutes;  validity;  authorizing  taking  of 
propeity  for  private  as  well  as  public  pur- 
poses. 880 

Construction  of;  in  derogation  of  common 
law;  when  directory.  83 

Contemporaneous  and  continuous  con- 
struction of;  prospective  or  retroactive  ope- 
ration. 372- 

STEAM  ROIXEIL 

Injury  to  Travelers,  see  Negliobnob,  L 

STEAM  WHISTUS. 

See  Nuisances,  Notes  and  BRiEn. 

STENOGRAPHERS. 

Dictation  to,  as  Publication,  see  Lieei; 

AND  Slander,  1. 
Reading  Notes  of,  to  Jury,  see  Trial,  2.. 
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BTKEET  AAII.WAT8. 

Discrimination  in  Rates,  see  Gomicebce, 
3. 

Duties  and  Lia.bilities  as  Carrier,  see 
Cabkiebs. 

Ordinance  Discriminating  in  Favor  of 
City  Residents,  see  Constitu- 
tional Law,  13. 

Right  to  Take  Land,  see  Eminent  Do- 
main, 1. 

Accident  Cfeiused  by  Projecting  Rail,  see 
HlOHWATS,  4. 

Ordinance  Granting  Franchise,  see  Mtr- 

NIOIPAL  COBPORATIONS,  3. 

Omission  from  Franchise  of  Grantees, 
see   Municipal   Cobpobations,   5. 

Publication  of  Ordinance  Granting 
Franchise,  see  Publication. 

1.  Franchises  of  street  railways  may  be 
surrendered  by  the  mutual  consent  of  the 
city  council  and  the  owners  of  the  fran- 
chises, unless  this  is  forbidden  by  law. 
Wood  y.  Seattle  ( Waah.)  369 

2.  An  ordinance  granting  a  franchise  to 
a  new  street-railway  company,  with  a  right 
to  buy  existing  lines,  provided  the  old  fran- 
chises are  surrendered,  and  allowing  the  ex- 
isting street  railways  to  be  deemed  equiva- 
lent to  new  construction,  is  not  an  extension 
of  the  old  franchises  within  the  meaning  of 
a  provision  of  the  city  charter  prohibiting 
the  extension  of  such  franchises  until  within 
three  years  before  their  expiration.  Id. 

3.  The  consolidation  of  street-railway 
lines,  authorized  by  ordinance  because  the 
public  interests  seem  to  demand  it,  is  not  in 
violation  of  Wash.  Const,  art.  12,  9  22,  pro- 
hibiting monopolies,  trusts,  and  combina- 
tions of  companies  for  the  purpose  of  fixing 
prices,  limiting  production,  or  regulating 
transportation  of  any  product  or  commod- 
ity. *^  Id. 

NOTBS  AND  BbIEFS. 

As  Carrier,  see  Cabbiebs. 

Street  railways;  liability  of  street  rail- 
way company  for  defect  in  track  or  street: — 

(I.)  Grounds  of  company's  liability;  (II.) 
defects  in  tracks;  defects  in  street  caused 
by  company;  (III.)  defects  in  street  not 
caused    by   the   company;     (IV.)    remedy; 

(V.)  eiTect  of  municipal  direction  or  sanc- 
tion: (VI.)  shifting  liability;  effect  of  neg- 
ligence of  municipality  or  of  other  com- 
pany;  (VII.)  notice  of  injury.  448 

STUDEKTS. 

Acquiring  Residence,  see  Votebs  and 
Elections. 

BITBBOGATIOK. 

Right  of.  Subject  to  Attorney's  Compen- 
sation, see  Attobnets,  2. 
See  also  Insvbancb,  26,  27. 

One  who  pays  out  of  his  own  funds,  with- 
out the  assent  of  the  maker,  a  negotiable 
promissory  note  received  by  him  for  collec- 
tion, is  a  mere  volunteer,  and  not  entitled 
to  subrogation.  People's  &  Drovers'  Bank 
V.  Craig  (Ohio)  872 

62  L.  R.  A. 


Notes  and  Bbiefs. 
Subrogation;  of  volunteer.  87S 

Liability  for  destroying  right  of;  right  of  < 


insurers  to. 


95 


8UBSCBIPTIOK. 

Several  Liability  on,  see  Contbacts,  5. 

SUCCESSION  TAX. 

See  Taxes,  Notes  and  Bbiefs. 

SUHDAT. 

Notes  and  Bbiefs. 
Validity  of  note  given  on.  272 

SUHSTROKE. 

See  INSUBANCE,  6, 

SUPERINTENDENT. 

Of  Public  Instruction  as  Municipal  Of- 
ficer, see  Schools. 

SUPPORT. 

Conveyance  in  Consideration  of,  see  Spb* 
CIFIC  Pebfobmanos. 

TAXES. 

Discrimination  in  Classification,  see 
Constitutional  Law,  17. 

Construction  of  Statute  Creating  Ex- 
emption, see  Statutes,  2. 

1.  A  state  may  tax  the  mortgagee's  inter- 
est in  land  located  within  its  lx)rders,  al- 
though the  mortgagee  is  a  nonresident, — es- 
pecially where  he  is  vested  with  a  legal  es- 
tate in  the  land.  Allen  v.  National  State 
Bank  (Md.)  760 

2.  The  interest  of  nonresident  mortgagees 
was  included  in  Md.  act  1896,  chap.  120,  § 
146a,  imposing  a  tax  on  the  annual  interest 
covenanted  to  be  paid  by  mortgagors  to- 
mortgagees  or  their  assigns.  Id. 

3.  The  right  of  way  and  tracks  of  a  rail- 
road company  are  not  landed  property  with- 
in the  meaning  of  a  provision  in  a  statute 
annexing  territory  to  a  city,  that  the  rate 
of  taxation  on  landed  property  in  the  an- 
nexed district  shall  not  be  increased  until 
streets  are  laid  through  it  and  there  shall 
be  a  certain  number  of  buildings  on  every 
block.  United  Railways  &  E.  Co,  v.  Balti- 
more (Md.)  772 

4.  A  state  tax  on  that  portion  of  the  ^ross 
receipts  of  a  railroad  only  partly  within 
its  borders,  which  corresponds  to  the  pro- 
portion of  the  mileage  within  the  state,  is 
not  void  as  an  interference  with  interstate 
commerce.  Cumberland  &  P.  R.  Co.  v.  State 
(Md.)  784 

5.  A  portion  of  a  building  of  a  Young 
Men's  Christian  Association,  rented  for  bus- 
iness purposes,  is  not  exempt  from  taxation 
as  property  "used  exclusively  for  .  .  . 
school,  religious,  .  .  .  and  charitable 
purposes,"  under  Neb.  Const,  art.  9,  9  2,  and 
the  revenue  laws,  chap.  77,  fi  2,  although 
such  portion  of  the  building  is  rented  tem- 
porarily, and  is  intended  eventually  to  be 
used  for  the  work  of  the  association.    Young 
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Men's  Christian  Abso.  t.  Douglas  County 
(Neb.)  123 

.  6.  An  exemption  of  "houses  of  religious 
worship"  from  taxation  will  not  include  that 
portion  of  a  lot  of  land  procured  for  the 
«rectionof  a  permanent  church  building  upon 
which  work  has  not  been  commenced,  al- 
though a  temporary  structure  has  been 
erected  for  religious  worship  on  another  por- 
tion of  the  lot.  All  Saints  Parish  v.  Brook- 
line  (Mass.)  778 

7.  The  remedy  of  a  taxpayer  in  case 
too  large  a  portion  of  his  land  is  taxed  is 
by  application  for  abatement,  and  not  pay- 
ment of  the  whole  amount  and  suit  to  re- 
cover the  illegal  portion  of  the  assessment. 

8.  The  tax  upon  transfers  made  under 
a  power  of  appointment^  imposed  by  N.  Y. 
Laws  1897,  chap.  284,  amending  the  trans- 
fer act  of  1896,  is  not  a  tax  on  property  so 
as  not  to  be  applicable  to  funds  invested  in 
incorporated  companies  liable  to  taxation 
on  their  own  capital,  or  in  securities  not 
subject  to  taxation.    Re  Dows  (N.  Y.)     433 

9.  The  title  of  appointees  under  a 
power  of  appointment  in  a  will  must,  for 
the  purpose  of  determining  the  applicability 
of  the  transfer  tax,  be  considered  as  derived 
from  the  exercise  of  the  power,  and  not 
from  the  will.  Id. 

10.  Real  property  subject  to  a  power  of 
appointment,  which  before  the  exercise  of 
the  power  has  been  converted  hy  the  trus- 
tees into  personalty,  will  be  subject  to  the 
transfer  tax  provided  for  the  execution  of 
such  power  upon  personalty,  although  at 
the  time  of  the  execution  of  the  will  creat- 
ing the  power  the  tax  was  not  applicable  to 
the  transfer  of  real  property.  Id. 

11.  The  vesting  of  the  remainders  in 
possession  is  not  necessary  to  bring  them 
within  the  operation  of  the  transfer  tax,  un- 
der a  will  giving  the  beneficiaries  progres- 
sively increasing  portions  of  the  income  un- 
til one  reaches  a  certain  age,  when  the  es- 
tate is  to  be  distributed  among  the  same 
beneficiaries,  each  taking  the  principal  from 
which  another  has  received  the  income,  the 
will  providing  that  each  interest  for  life  and 
remainder  shall  vest  absolutely  at  testator*8 
death,  although  the  statute  provides  that 
taxes  upon  transfers  conditioned  upon  a  con- 
tingency, by  reason  of  which  the  fair  mar- 
ket value  cannot  be  ascertained,  shall  be- 
•oome  due  only  when  the  beneficiaries  shall 
come  into  actual  possession,  since  by  the  aid 
of  annuity  tables  the  present  value  of  the 
remainders  is  capable  of  ready  computation. 

Id. 

Notes  and  Briefs. 

Tax;  of  railroad  right  of  way.  772 

Exemptions;     what     constitutes    church. 

779 

Situs  of  choses  in  action;  following  domi- 

cil;  mortgage.  760 

Franchise  tax;   on  business  or  receipts; 

on  railroad  as  aJTecting  interstate  commerce. 

705 
62  L.  R.  A. 


Transfer  tax  on  remainders;  nature  of 
tax;  affecting  nontaxable  securities;  on  real 
estate;    when     converted   into     personalty. 

434 

TELEGRAPHS. 

Telegrams;  Duty  to  Reduce  Damages 
from  Delay,  see  Damages,  1. 

1.  The  installation  of  a  district  telegraph 
system  in  a  particular  city  is  not  witiiin  the 
provisions  of  the  act  of  Congress  of  1866, 
authorizing  telegraph  companies  to  use  post 
roads.  Toledo  v.  Western  U.  Tel^.  Cow  (C. 
C.  A.  6th  0.)  730 

2.  A  telegraph  company  g^ven  the  right 
by  the  act  of  Congress  of  1866  to  occupy  post 
roads  with  its  poles  and  wires  did  not  ac- 
quire such  right  free  from  the  power  of  a 
municipal  corporation  to  reflate  the  use 
of  its  streets,  but  must  submit  to  local  reg- 
ulations for  obtaining  pennis8i<ML  to  string 
wires  in  public  streets.  Id. 

Notes  Aim  Briefs. 

See  also  Hiohwats;  Master  Ain>  Beryast; 
Post  Roads. 

Liability  for  mistake  in  telegram.        275 

TELEPHONES. 

Power  Given  Court  as  to  Line  in  High-. 
vi^y,  see  Constitutional  Law,  5. 

Construction  of  Lines  in  Highway,  see 
Highways,  2. 

Injury  to  Employee,  see  Master  and 
Servant,  1-3. 

Appliances  to  Divert  Lightning,  see 
Trial,  9,  10. 

See  also  Eminent  Domain,  2,  3 ;  High- 
ways, Master  and  Servant,  Notes 
AND  Briefs. 

A  telephone  company  having  reasonable 
grounds  to  apprehend  that  lightning  will  be 
conducted  over  its  wires  into  a  house  where 
it  maintains  an  instrument  under  contract 
with  a  subscriber,  and  there  do  injury  to 
persons  or  property,  must  exercise  due  care 
in  selecting,  placing,  and  maintaining,  in 
connection  with  its  wires  and  instruments, 
such  known  and  approved  appliances  as  are 
reasonably  necessary  to  guard  against  such 
accidents.  Griflith  v.  New  England  Teleph. 
&  Teleg.  Co.  (Vt)  919 

TORPEDO. 

Negligence  as  to,  see  Railroads,  1. 

TORTS. 

See  Partnership,  Notes  and  Briefs. 

TRADEBCARK. 

1.  A  general  trademark  for  a  manufac- 
turer's goods  or  for  a  large  varieiy  of  them 
may  be  acquired  by  its  use  very  largely  in 
the  jobbing  trade  of  a  particular  market, 
and  in  the  general  retail  trade  throughout 
a  large  section  of  country,  to  cover  a  wide 
range  of  articles  which  he  manufactures  ai\d 
sells,  although  he  at  the  same  time  uses 
other  names,  most  of  which  are  used  for  the 
special  goods  of  particular  houses  onW. 
Burt  V.  Tucker  (Mass.)  112 
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2.  A  trademark  may  be  found  to  have  in- 
•dicated  the  source  from  which  the  article  to 
which  it  is  attached  was  recommended, 
rather  than  that  of  its  manufacture,  so 
that  its  owner  may  change  its  use  from  goods 
of  his  own  manufacture  to  those  sold  by  him 
AS  jobber,  acd  incorporate  the  word  into  his 
business  name  as  such  jobber.  Id. 

3.  Continued  value  in  a  trademark,  and 
absence  of  intent  to  abandon  it,  may  be 
found  notwithstanding  discontinuance  of  its 
use,  together  with  uie  business  in  which 
it  is  employed  for  a  period  of  four  years, 
«o  as  to  entitle  it6  owner  to  resume  its  use 
&8  against  one  who  acquires  rights  by  its 
use  durinf  the  interval  of  discontinuance. 

Id. 
Notes  and  Bbiefs. 

Trademarks;  claim  of;  infringement  of; 
manv  in  same  business;  abandonment  of. 

112 

TBAMPB. 

Due  Process  of  Law  in  Statute  Regulat- 
ing, see  Constitutional  Law,  18. 

Uniformity  of  Law  Regulating,  see  Con- 
stitutional Law,  11. 

Tramp-law,  see  Constitutional  Law, 
Notes  and  Bbiefs. 

rCBANSFER  TAX. 

See  Taxes,  8-13,  Notes  and  Bbiefs. 

TBESPASS. 

Injunction  against,  see  Injunction,  2. 
See  also  Damages,  Notes  and  Bbiefs. 

TBIAI*. 

Argument  of  Counsel,  see  Appeal  and 

Ebbob,  19. 
See  also  Appeal  and  Ebbob,  5. 

1.  For  the  purpose  of  testing  the 
knowledge  of  a  physician  who  has  t^tified 
as  an  expert  in  an  action  for  malpractice, 
•extracts  may  be  read  from  standard  medical 
works.     Sale  v.  Eichberg  (Tenn.)  894 

2.  It  is  error  to  require  the  stenog- 
rapher's notes  of  the  evidence  to  be  read  to 
the  jury  against  the  objection  of  counsel, 
where  his  duties  are  merely  to  take  the  evi- 
dence, objections,  and  exceptions,  and  to  pre- 
serve them  for  future  use.    Padgitt  v.  Moll 

(Mo.)  854 

3.  In  trials  for  homicide  committed  in 
resisting  unlawful  arrests,  the  accused  has 
the  right  to  have  the  question  passed  upon 
by  the  jury,  under  proper  instructions  as  to 
the  law  of  the  case  from  the  court,  as  to 
whether  his  action  in  dealing  the  fatal  blow 
was  prompted  solely  by  sudden  passion  pro- 
voked by  the  unlawfulness  of  his  arrest,  or 
whether  it  resulted  from  malice  or  a  pre- 
meditated design  to  effect  the  death  of  the 
deceased.    Roberson  v.  State   (Fla.)       751 

4.  The  meaning  of  a  statement  by  one 
«eeking  a  contract  for  a  large  amount  of 
rubber  waste,  that  a  rival  buyer  would  be 
•entirely  out  of  business  and  that  the  price 
would  be  lower,  is  for  the  jury  where  the 
rival  was  a  combination  of  several  manufac- 
S2  L.  R.  A. 


turers  operating  their  plants  under  leases, 
and  the  one  making  the  representation  knew 
that  the  combination  intended  to  dissolve, 
leaving  the  elements  to  continue  business  in- 
dependently, the  effect  of  which  would  in- 
crease competition  for  the  waste  and  enhance 
the  price.  Simon  v.  Goodyear  Metallic 
Rubber  Shoe  Ck).  (C.  C.  A.  6th  C.)  745 

6.  Nonoccupancy  of  a  church  within 
the  meaning  of  an  insurance  policy  is  a  ques- 
tion for  the  jury,  when  services  are  not  neld 
in  it  and  the  windows  are  boarded  up  for  the 
time  being  because  there  is  no  minister  to 
officiate.  Hampton  v.  Hartford  F.  Ins.  Co. 
(N.  J.  Err.  &  App.)  344 

6.  Negligence  of  a  mother  in  letting  go  of 
her  child's  hand,  in  consequence  of  which 
the  child  gets  upon  a  street  railway,  where 
she  is  injured  in  attempting  to  rescue  the 
child,  cannot  be  determined  as  a  matter  of 
law  so  as  to  preclude  her  from  recovering 
damages  on  the  ground  that  she  was  respon- 
sible for  creating  the  dangerous  situation  in 
which  she  was  injured,  but  is  a  question  for 
the  jury.  West  Chicago  Street  R.  Co.  v. 
Liderman  (111.)  655 

7.  The  extent  to  which  a  traveler  on  a 
highway  may  rely  on  the  assurance  of  safety 
furnished  by  raised  gates  or  the  absence  of 
a  flagman  customarily  present  when  a  train 
is  approaching  a  crossing  is  a  question  of 
fact  for  the  iury,  unless  it  conclusively  ap- 
pears that  he  relied  exclusively  thereon. 
vVoehrle  v.  Minnesota  Transfer  R.  Co. 
(I^Iinn.)  348 

8.  Want  of  sufficient  assistance  promptly 
to  replace  broken  electric  wires  which  were 
prostrated  in  numerous  places  at  the  same 
time  by  reason  of  an  unusual  and  unexpect- 
ed storm  cannot,  as  a  matter  of  law,  be  said 
to  be  no  excuse  for  delay,  but  is  a  matter  for 
the  consideration  of  the  jury  in  determining 
the  question  of  reasonable  care  in  removing 
the  danger.  Boyd  v.  Portland  Gen.  Elec. 
Co.  (Or.)  609 

9.  In  case  evidence  tends  to  show  that 
electricity  from  a  stroke  of  lightning  which 
struck  a  telephone  pole  followed  a  wire  into 
a  house,  and  jumped  to  the  body  of  a  person 
sitting  near  the  telephone  instrument,  kill- 
ing him,  it  is  for  the  jury  to  find  what  force 
passed  over  the  wire,  and  whether  there 
were  known  and  approved  appliances  for  ar- 
resting, diverting,  and  controlling  such  force 
so  as  to  prevent  injury,  and  whether  the 
company  was  negligent  in  not  providing  such 
appliances,  and  whether  the  deceased  came 
to  his  death  by  reason  of  such  neglect.  Grif- 
fith V.  New  England  Teleph.  &  Teleg.  Co. 
(Vt)  919 

10.  Upon  evidence  tending  to  show  that 
there  was  no  ground  connection  with  a  tele- 
phone instrument  from  which  lightning 
leaped  and  killed  a  person  sitting  near,  and 
that  the  plug  intended  for  use  in  cutting  the 
current  out  of  the  instrument  could  not  be 
inserted  in  place,  it  is  for  the  jury  to  say 
whether  the  deceased  knew  or  ought  to  have 
known  that  the  instrument  was  not  provided 
with  proper  appliances  to  guard  against  in- 
jurious  effects   from   lightning,   whether   a 
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prudent  man  would  have  assumed  that  the 
company  had  done  its  duty  and  omitted  to 
investigate  for  himself,  and  whether  he  knew 
or  ought  to  have  known  of  any  facts  that 
would  have  warned  a  prudent  man  of  ap- 
proaching danger  and  caused  him  to  take 
measures  for  hi?  safety  by  going  away  from 
the  vicinity  of  the  instrument.  Id. 

11.  A  charge  upon  the  question  of  dama^ 
ges  in  an  action  for  malpractice  is  errone- 
ous which  emphasizes  the  giving  of  compen- 
sation by  the  use  of  the  words  "full,"  "com- 
plete," and  "ample."  Sale  v.  Eichberg 
(Tenn.)  894 

12.  An  action  by  one  injured  by  the  fall 
of  an  elevator  on  which  he  was  a  passen- 
ger cannot  be  taken  from  the  jury  where 
there  is  evidence  tending  to  show  that  the 
elevator  feM,  and  that  plaintiff  was  rightful- 
ly a  passenger  thereon,  and  was  seriously  in- 
jured by  the  fall.    Springer  v.  Ford  (111.) 

930 

13.  Where  the  controlling  facts  are  con- 
ceded on  the  trial,  it  is  not  error  for  the 
court  to  direct  the  jury  to  bring  in  a  ver- 
dict in  accordance  with  such  facts.  Peo- 
ple's &  Drover's  Bank  v.  Craig  (Ohio)      872 

14.  An  instruction  tantamount  to  a  direc- 
tion to  return  a  verdict  of  guilty  is  errone- 
ous in  a  criminal  case.  State  v.  Wilson 
(Kan.)  679 

KOTBS  AND  BrDEFS. 

Trial ;  question  for  jury  as  to  negligence 

of  parent.  657 

Direction  of  verdict  for  defendant.      656 

TROVER. 

See  also  Damages,  Notes  and  Briefs. 

Wrongful  conversion  is  effected  by  seizing 
mortgaged  property  in  possession  of  an  agent 
of  the  mortgagee,  to  recover  a  debt  of  the 
mortgagor,  and  proceeding  to  sell  enoxigh  to 
make  the  debt  after  notice  of  the  mortga- 
gee's rights,  whether  sufficient  remains  to 
satisfv  the  mortgage  or  not.  Shapard  v. 
Hynei  (C.  C.  A.  8th  C.)  675 

TRUSTS. 

In  Funds  in  Insolvent  Bank,  see  Banks, 
6-8. 

In  Proceeds  of  Property  Left  with  Ven- 
dor, see  EXBGUTOBS  and  Adminis- 
trators, 1. 

Sale  under  Void  Decree,  see  Judicial 
Sale. 

1.  A  settlement  of  property  in  trust,  which 
is  expressly  stated  to  be  irrevocable,  cannot 
be  revoked  by  releases  on  the  part  of  the 
beneficiaries  in  ease  and  a  conveyance  by  the 
trustee  to  the  settlor  free  from  the  trust, 
followed  by  her  devise  of  the  property,  since 
the  interposition  of  a  duly  constituted  tri- 
bunal is  necessary  to  effect  such  revocation, 
if  it  can  be  effected.  Neisler  v.  Pearsall  ( R. 
I.)  874 

2.  Equity  has  no  jurisdiction  to  pass  a  de- 
cree permitting  future  sales  by  a  trustee  of 
ground  rents  held  by  him  under  a  will  cre- 
ating contingent  remainders,  which  express- 
62  L.  R.  A. 


ly  forbids  such  sale  during  the  continuance 
of  the  trust,  either  under  its  general  pow- 
ers or  under  a  statute  ^labling  it  to  decree 
a  sale  of  estates  held  subject  to  remainders 
where  all  the  persons  who  would  be  entitled 
if  the  contingency  had  happei^ed  at  the  time 
of  the  decree  are  parties  and  the  sale  appeara 
advantageous  to  all  concerned.  Ball  v.  Saie 
Deposit  A  T.  Co.  (Md.)  40a 

3.  A  cestui  que  trust  by  taking  a  judgment 
against  his  trustee  for  the  price  of  trust 
property  wrongfully  sold  thereby  ratifies 
the  sale  and  waives  his  right  to  pursue  the 
purchaser.     Carter  v.  Gibeon  (NeL)         46S 

Notes  and  Briefs. 
See  also  Wixls. 

Trust;  in  collection  by  bank;  mingling  of 
funds;  presumption  as  to  payments  from 
funds.  85^ 

Liability  for  taking  deposit  of  trust  funds 
in  payment  of  trustee's  debt  790 

Resulting;  consideraticm  for;  in  case  of 
void  gift.  11» 

Revocation  of,  voluntarily  created.        874 

TUNNEIi. 

Under  Street^  see  Nuisances,  6. 

irSURT. 

1.  A  written  contract  stipulating  for  the 
payment  of  a  stated  sum  of  money  on  a  giv- 
en day,  but  containing  a  provision  that  the 
^'obligation  may  be  discharged,"  at  or  before 
the  maturity  of  the  indebtedness,  by  the  de- 
livery of  a  designated  article  of  merchan- 
dise at  a  stated  price,  is  not  usurious  upon 
its  face.  Walton  Guano  Co.  v.  Copelan 
(Ga.)  2e>Sr 

2.  To  bring  a  transaction  by  a  building 
and  loan  association  within  the  statute  ex- 
empting it  from  the  usury  laws  it  must  be 
effected  in  the  mode  fixed  by  the  statute,  so 
that  in  case  the  statute  prescribes  that  loans 
shall  be  made  by  offering  the  money  to  the 
highest  bidder  in  an  open  meeting,  or  under 
a  by-law  establishing  a  uniform  premium 
rate,  a  loan  will  not  be  exempt  from  the 
usury  law,  which  is  effected  by  private  con- 
tract with  the  borrower  without  such  by- 
law. Borrowers'  &  I.  Bldg.  Asso.  v.  Ekluiid 
(111.)  637 

3.  A  note  by  the  terms  of  which  a  greater 
sum  must  be  paid  as  principal  and  intere«t 
than  the  amount  of  the  debt  and  legal  inter- 
est thereon,  in  consequence  of  naming  the 
principal  sum  at  an  amount  in  excess  of  the 
debt,  IS  usurious.  ld> 

VEHDOR  AND  PtTRCHASER. 

Excuse  for  Nonperformance,  see  Con- 
tracts, 17. 

Following  Decedent's  Lands,  see  De- 
scent and  Distribution. 

Breach  of  Contract  to  Convey,  see  Ex- 
ecutors AND  Administrators.  3. 

Lien  as  Affectinof  Policy,  see  lN.«rr.- 
ANCE.  10. 

See  also  Damages.  Notes  and  Brteks. 
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ATEKUIL 

See  Aonoif  OB  SxnT,  6. 

VOLUNTEEBa 

Subrogation  of,  see  Subrogation. 

Notes  and  Briefs. 
Volunteer;  assumption  of  risk  by.      143 

VOTERS  AND  EI«ECTIONa 

The  inability  of  students  to  acquire  a  resi- 
dence for  voting  purposes  merely  by  attend- 
ing an  institution  of  learning,  under  N.  Y. 
Oonst.  art.  2,  S  3,  extends  to  students  in  a 
Roman  Catholic  Seminary  studying  for  the 
priesthood,  although  each  of  them  has  re- 
nounced all  other  residence  or  home,  and  on 
admission  to  the  priesthood  will  continue  in 
the  seminary  until  assigned  elsewhere  by 
his  ecclesiastical  superiors.  Re  Barry  (N. 
Y.)  831 

KoTBS  AND  Briefs. 

Voters  and  elections ;  acquirement  of  resi- 
dence by  student  for  the  priesthood.         831 

WAGES. 

Regulation  of  Contract  for,  on  Public 
Work,  see  Constitutional  Law, 
23. 

Invalid  Statute  Incorporated  in  Con- 
tract, see  Contracts,  7. 

Fixing  by  Legislature,  see  Municipal 
Corporations,  2. 

Notes  and  Briefs. 

Wages;  regulation  by  state  on  municipal 
woric  816 

WAIVER. 

See  Benevolent  Societies. 

WAREHOUSEMEN. 

See  Bailment. 

^XTATERS. 

Maintenance    of    Dams    for    Logging 

Purposes,  see  Dams. 
Oysters  from  Waters  outside  State,  see 

Fisheries,  2. 

1.  A  priority  of  right  for  the  storage  of 
water  from  a  stream  for  use  during  the  non- 
irrigating  season  was  not  acquired  by  a 
prior  appropriator  of  water  therefrom  for 
immediate  use,  by  the  mere  intention  at  the 
time  the  appropriation  ditch  was  built  to 
construct  in  the  future  a  storage  reservoir 
as  part  of  a  general  system,  as  against  a 
subsequent  appropriator  of  water  from  the 
same  stream  who  constructed  storage  reser- 
voirs and  made  a  beneficial  use  of  t£e  water 
therefrom  for  irrigating  purposes  many 
years  before  any  outward  manifestation  of 
fiudi  an  intention  on  the  part  of  the  prior 
appropriator.  New  Loveland  &  G.  I.  &  L. 
Co.  V.  Consolidated  H.  S.  D.  &  R.  Co.  (Colo.) 

260 

2.  A  decree  fixing  the  priority  of  right  of 
an  appropriator's  ditch  to  the  use  of  water 
from  a  stream  for  agricultural  purposes,  and 
which  expressly  and  by  necessarv  implica- 
62  h.lLA. 


tion  excludes  from  the  operations  of  its  pro- 
visions ditches  and  other  appliances  not  then 
in  existence,  as  well  as  diversions  of  water 
not  then  applied  to  a  beneficial  use,  does  not 
give  a  priority  of  right  for  the  storage  of 
water  therefrom  for  use  during  the  nonirri- 
gating  season,  where  at  the  time  no  such  use 
has  been  made  and  no  reservoirs  are  in  exist- 
ence. Id. 
3.  An  individual  cannot  maintain  a  pri- 
vate action  for  unlawful  obstruction  of  a 
floatable  stream,  unless  he  has  been  hin- 
dered by  the  obstruction  in  the  exercise  of 
his  legal  rights.  Nester  v.  Diamond*  Match 
Co.  (C.  C.  A.  6th  C.)                                   950 

Notes  and  Briefs. 

Waters;  prior  appropriation;  for  what 
uses  upheld;  change  of  purpose.  260 

Pollution  of;  special  injury  to  individual. 

280 

Injunction  against  obstruction  of.       300 

Navigability  measured  by  capacity  for 
floating  logs;  necessity  for  use.  951 


WEEDS. 

See  Nbglioence,  Notes  and  Briefs. 

WHISTIJS. 

See  Nuisances,  1. 

WILLS. 

Attempt  to  Establish  as  Affecting  Clattn 
of  Gift^  see  Estoppel,  8. 

Power  to  Execute  Warranty  Deed,  see 
Executors  and  Administrators, 
2. 

The  acceptance  by  a  man  of  an  annuity 
provided  for  him  by  his  wife's  will  in  lieu 
of  all  other  interest  in  her  estate  makes  him 
a  purchaser  of  it,  so  that  it  is  not  within 
the  provisions  of  a  statute  placing  beyond 
the  reach  of  creditors  trusts  in  good  faith 
created  by,  or  trust  funds  proceeding  from, 
some  person  other  than  the  debtor  nimaelf. 
Re  Qua  v.  Graham  (111.)  641 

Notes  and  Briefs. 

Wills;   construction;  precatory  words  to 

raise  trust.  403 

Reaching  annuity  under,  by  creditors*  bill 

6491 

WITNESSES. 

Privileged  Communications,  see  Evi. 
dence.  Notes  and  Briefs. 

1.  A  witness  cannot  testify  to  the  identity 
of  a  person  without  first  qualifying  himseff 
to  speak  on  that  matter.  Cleveland,  T.  &  V. 
R.  Co.  V.  Marsh  (Ohio)  142 

2.  A  witness  may  testify  to  the  fact  that 
he  saw  a  signal  torpedo  handed  to  a  person 
on  a  certain  day^  although  he  did  not  know 
at  the  time  what  the  article  was,  if  he  does 
know  at  the  time  he  testifies.  Id. 

3.  One  claiming  personal  property  under 
a  bill  of  sale  from  a  decedent  as  against  an 
administrator  of  the  latter's  widow  can  tes- 
tify, under  Shannon's  (Tenn.)  Code,  §  6598, 
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restricting  testimony  of  the  adverse  party 
in  actions  against  executors  or  administra- 
tors, to  the  fact  of  such  bill  of  sale,  and  file 
it  as  evidence,  and  also  state  where  he  was 
when  he  received  it  and  when  he  executed 
his  note  for  it,  but  cannot  state  what  passed 
between  him  and  the  decedent  leading  up  to 
the  trade,  or  that  it  was  understood  betw^een 
them  that  the  note  was  to  go  as  a  gift  to  a 
third  person.    Koyson  v.  AicCulley  (Tenn.) 

899 

4.  Testimony  by  the  donee  as  to  what  was 
said  to  him  by  a  decedent  as  to  certain  bank 
certificates  claimed  by  him  as  against  the 
estate  of  the  decedent's  widow  by  virtue  of 
an  alleged  gift  is  inadmissible  as  within  the 
spirit  and  intent  of  Shannon's  (Tenn.) 
Code,  §  6598,  providing  that  in  actions  by 
or  against  executors  or  administrators,  in 
which  judgments  may  be  recdered  for  or 
against  them,  neither  party  shall  be  allowed 
to  testify  against  the  other  as  tc  any  trans- 
actions or  statements  by  the  testator  or  in- 
testate, unless  called  to  testify  thereto  by 
the  opposite  party.  Id. 

5.  The  privilege  of  secrecy  in  communica- 
tion to  an  attorney  in  the  course  of  his  pro- 
fessional employment,  or  advice  given  there- 
on, will  not  relieve  plaintiff  in  an  action  for 
damages  for  breach  of  an  implied  covenant 
from  answering  a  question  as  to  whether  he 
received  from  his  attorneys  money  alleged 
to  have  been  paid  them  by  the  defendant  in 
52  L.  R.  A. 


settlement  of  the  claim.    Koeber  ▼.  Somer» 
(Wis.)  512 

6.  Statements  by  the  father  of  i^aintiff  in 
a  suit  for  breach  of  promise  of  marriage, 
made  on  cross-examination,  to  the  effect 
that  he  did  not  tell  another  person  that  the 
marriage  was  broken  off  by  mutual  oonaent, 
are  collateral  to  the  real  issue,  and  cannot 
be  contradicted,  but  are  conclusive  upon  the 
defendant,  who  called  for  them.  Brown  v. 
Odill  (Tenn.)  660 

WRIT  AND  PROCESS. 

The  common-law  privilege  of  exemption 
from  arrest  while  attending  court  does  not 
extend  to  the  owner  of  a  vessel  who  has  de- 
livered  possession  of  her  under  a  contract  of 
sale  free  from  liens,  when,  on  notice  that  the 
vessel  has  been  libeled,  he  goes  to  the  court 
at  the  request  of  the  purchaser,  made  under 
advice  of  counsel,  to  see  if  he  cannot  arrange 
for  the  discharge  of  the  boat,  and  is  arrested 
in  another  suit  brought  by  the  same  attorney 
by  whose  advice  the  purchaser  has  sent  for 
him.    Monroe  v.  Atkinson  (Mich.)  189 

TACHT. 

Authority  to  Sell,  Not  Include  Launch, 

see  Principal  and  Agent. 
Launch  as  Appurtenance,  see  Sai.e,  2. 

TOUKG    MEITS    CHRISTIAN    ASSO- 
CIATION. 

l^vAmnt.inn  of.  see  TAXES,  5. 
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